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DURANT  T.  WESTERN  XJNION  TEL.  CO. 

RODQEBS  T.  SAHB. 
(Supreme  Court  of  G^rgia.    Aug.  20,   1894.) 

Tkleobapb  COUP4.XIES — Failure  to  Delivbb 
Message — Flradiko. 
The  declaration  in  an  action  against  a 
telegraph  company  to  recorer  the  statutory  pen- 
alty for  failing  to  deliver  a  message  with  due 
diligence  is  amendable  so  as  to  make  it  allege 
that  the  sendee,  at  the  time  of  the  sending  of 
the  message,  resided  in  the  town  to  which  the 
message  was  directed,  and  within  one  mile  of 
the  defendant  company's  office  in  that  town. 
Smith  V.  Telegraph  Co.  (Ga.,  decided  July  23, 
ISiM)  19  S.  E.  979. 

iSyllabus  by  the  Court.) 

Error  from  snpcrlor  court,  Wilcox  oonnty. 

Actions  by  William  C.  Durant  and  W.  A. 
Rodgers  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  defendant, 
and  plalutiCTs  bring  error.    Reversed. 

Hal  Lawson,  for  plaintiffs  in  error.  Gus- 
tln,  Guerry  &  Hall,  for  defendant  In  error. 

PER   CURIAM.    Judgment   reversed. 


(94  Oa.  710) 

LESTER  T.  SAVANNAH  OTJANO  CO. 
(Supreme  (3ourt  of  Georgia,    Aug.  14,  1804.) 
Motion  roB  New  Trial— Amekdhskt  of  Appli- 
cation'— LiABiuTiES  or  Maukied  Woman. 

1.  There  was  no  error  in  refusing  to  allow 
an  amendment  to  a  motion  for  a  new  trial  by 
adding  a  ground  which  was  palpably  without 
any  merit  whatever. 

2.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  ftvm  superior  court,  Randolph  coan- 
ty;  J.  H.  Guerry,  Judge. 

Action  by  the  Savannah  Ouano  Company 
against  Travis  Johnson  and  A.  S.  Lester. 
Judgment  for  plaintiff,  and  defendant  Les- 
ter brings  error.    Affirmed. 

The  following  Is  the  official  report; 

Johnson  did  not  defend,  but  the  other  de- 
fendant pleaded  that  she  was  a  married  wo- 
man, having  a  separate  estate,  and  that  she 
signed  the  notes  merely  as  security,  and  re- 
ceived no  benefit  therefrom.  At  the  trial, 
the  notes  were  introduced  In  evidence.  The 
husband  of  Ur&  Lester  testified  in  support 
T.20s.E.no.l— 1 


of  her  plea,  and  Martin  testifled  for  the 
plaintiff  in  rebuttal  The  Jury  found  for  the 
plaintiff.  Defendant  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contra- 
ry to  law  and  evidence,  which  motion  was 
overruled,  and  she  excepted  At  the  hear- 
ing, counsel  for  the  movant  proposed  to 
amend  the  motion  by  alleging  that,  since 
the  verdict.  It  had  come  to  his  knowledge 
(which  he  proposed  to  substantiate  by  affi- 
davit) that  defendant  Travis  Johnson  had 
been  subpoenaed  as  a  witness  In  the  case  by 
plaintiff,  for  the  purpose  of  proving  by  him 
that  the  guano  was  sold  on  the  credit  of 
Mrs.  Lester,  that  the  notes  sued  on  were 
really  her  contract,  and  that  she  was  not 
merely  security  on  them;  but  that  plaintiff's 
counsel  failed  and  refused  to  introduce 
Johnson  as  a  witness,  because  he  would  not 
so  testify,  but  his  testimony  would  be  that 
he,  and  not  Mrs.  Lester,  bought  the  guano, 
and  the  notes  sued  on  were  his  own  notes 
and  (xtntract,  and  that  Mrs.  Lester  was 
merely  security  on  them.  The  court  declin- 
ed to  allow  the  amendment,  on  the  ground 
that  It  was  immaterial,  and  did  not  show 
due  diligence  In  defendant's  counsel  In  not 
ascertaining  this  fact  before  the  trial.  This 
ruling  also  Is  excepted  to.  The  testimony  of 
defendant' s  husband  was:  Johnson  was 
Mrs.  Lester's  tenant,  and  rented  land  from 
her  at  a  stipulated  rent  In  cash.  She  fur- 
nished him  nothing  in  the  way  of  supplies 
to  carry  on  his  farming  operations,  she  rent- 
ing him  the  stock,  lands,  and  farming  tools 
at  a  fixed  price.  Martin,  as  plaintiff's  agent, 
did  sell  and  deliver  to  Johnson  all  the  guano 
which  Is  the  consideration  of  the  notes  sued 
on,  and  take  his  notes  for  It,  and  then  sent 
them  down  to  the  house  for  Mrs.  Lester  to 
sign,  which  she  did,  with  the  Intention  to 
become  security.  The  guano  was  never  in 
her  possession  or  control,  nor  did  she  ever 
receive  any  benefit  therefrom,  either  direct- 
ly or  indirectly.  Witness  was  not  present 
at  any  conversation  between  Martin  and 
Johnson,  and  never  talked  with  Martin  about 
it  Martin  testified:  He  sold  the  guano  up- 
on the  written  and  verbal  orders  of  Mrs. 
Lester,  as  delivered  by  Johnson,  and  on  his 
account  book  (exhibited)  charged  It  to  her 
for  Johnson.    The  eight  sacks  of  phosphata 
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I  the  load  delivered  on  the  written  order 
exhibited,  and  charged  per  order  on  the  ac- 
count book.  TbiB  order  was  all  the  written 
authority  he  had  from  Mrs.  Lester  to  de- 
liver guano  to  Johnson.  None  of  the  guano 
which  was  the  consideration  of  the  notes 
sued  on  in  this  case  was  embraced  In 
that  load  delivered  ui)on  this  order.  He  had 
never  spoken  to  Mrs.  Lester  in  reference  to 
the  guano,  but  had  delivered  all  upon  the 
verbal  requests  of  Johnson,  who  received  it 
upon  Mrs.  Lester's  wagon  and  mules,  which 
he  knew  as  well  as  he  did  his  own.  She  was 
a  married  woman,  and  he,  as  agent  for  the 
company,  selling  the  guano  to  Johnson, 
would  not  have  sold  and  delivered  the  guano 
to  him.  Witness  sent  the  notes  by  Johnson 
to  her,  for  her  to  sign,  which  she  did.  Wit- 
ness sold  the  goods  to  her,  and  gave  her 
credit,  and  would  not  sell  to  Johnson;  and, 
when  the  time  for  taking  notes  arrived,  be 
took  her  notes,  considering  her  the  principal. 

B.  H.  Lester,  for  plaintiff  in  error.    W.  C. 
Worrill,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(9*  Oa.  718) 

PLOURNOT  et  al.  v.  STEVENS. 
(Supreme  Court  of  Greorgia.    Aug.  14,  1894.) 
N«w  Triai.— Tbkms — Review  on  Appeal. 
This  being  the  grant  of  a  first  new  trial, 
though  the  grant  was  made  on  terms  with  which 
the   i)reyailing   party   refused   to   comply,    the 
case  is  left  to  abide  the  general  rule,  without 
either  approving  or  disapproving  the  terms  pre- 
scribed by  the  trial  judge. 
(Syllabus  by  the  Court) 

Error  from  superiw  court,  Terrell  county; 
a  L.  Bartlett,  Judge. 

Action  between  Floumoy  &  Epplng  and 
one  Stevens.  Prom  the  judgment,  Ploumoy 
&  Epplng  bring  error.     AfiSrmed. 

3.  W.  Walters,  Hoye  &  Parks,  and  Pea- 
body,  Brannon,  Hatcher  &  Mastln,  for  plain- 
tiffs in  error.  J.  A.  Laing  and  Wooten  & 
Wooten,  tor  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Oa.  7U) 

HOOKS  V.  BOOKER. 
(Supreme  Court  of  Georgia.    Aug.   14,  1894.) 

AlIBNDMBltT  OV  PLBADIKO — NEW  TRIAL. 

There    was    no    error    in    allowing    the 
amendment  to  the  petition,  nor  in  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumtei  county; 
W.  H.  Fish,  Judge. 

Action  by  Mrs.  A.  A.  Booker  against  Malissa 
Hooks.  Verdict  for  plaintiff.  Defendant 
brings  errcv.    Affirmed. 

The  following  is  the  official  report: 

Mrs.  Booker,  by  her  petition,  alleged:  On 
August  26,  1889.  she  bought  from  Malissa 


Hooks  a  dty  lot  in  Amerlcus,  described  In 
a  copy  deed  attached,  for  which  she  paid 
said  Malissa  $240.  Petitioner  has  paid  all 
the  purchase  money,  and,  at  the  time  of  the 
purchase,  left  Malissa  Hooks  in  charge  of 
the  property.  In  ordei  that  the  two  small 
houses  which  were  on  It  might  be  properly 
looked  after  and  rented,  until  petitioner  saw 
fit  to  improve  the  property,  the  son-in-law  of 
said  Malissa  living  at  the  time  in  one  of  the 
houses.  Seven  or  eight  months  after  the 
trade,  Malissa  paid  petitioner  the  rent  for 
the  house  for  four  months  and  a  half,  saying 
petitioner  would  have  to  try  to  get  the  bal- 
ance of  the  rent  herself.  Petitioner  agreed 
to  this,  and,  as  she  was  not  then  prepared 
to  Improve  the  property,  left  it  still  in  charge 
of  said  Malissa,  who  promised  to  get  suitar 
ble  tenants  for  the  houses.  The  property 
has  rapidly  Increased  in  value,  and  petitioner 
is  ready  and  desires  to  Improve  it,  and  for 
tills  purpose  sent  her  agent  L.  M.  Booker, 
to  Amerlcus  to  look  after  such  improvement, 
and  have  a  settlement  with  Malissa  for  the 
rent  for  the  first  seven  months,  the  time 
that  the  same  had  I>een  occupied  by  Malissa 
and  her  son-in-law;  but  Malissa  not  only 
refused  to  pay  rent,  but  claimed  to  be  in 
possession  in  her  own  right,  and  refused  to 
give  up  possession  to  petitioner.  Malissa 
has  caused  to  be  taken  down  and  removed 
from  the  premises  a  stable  which  stood  there- 
on at  the  timb  of  the  purchase,  worth  |15. 
The  rent  of  the  two  houses  Is  worth  $5  per 
month,  but  would  be  worth  much  more  if 
petitioner  could  have  possession  and  make 
the  Improvements  she  desires.  Malissa  has 
no  Just  w  equitable  claim  to  the  property, 
and  her  possession  of  it  by  force  is  a  flagrant 
violation  of  law  and  petitioner's  rights;  and 
her  Illegal  cmduct  in  holding  possession  pre- 
vents petitioner  from  the  use  of  the  prop- 
erty, and  from  Improving  It,  to  petitioner's 
damage  $500.  Malissa  has  erected  a  dwell- 
ing on  part  at  the  property.  She  Is  perfect- 
ly insolvent.  Petitioner  prayed  that  Malissa 
be  restrained  from  further  Interfering  with 
the  property,  either  by  moving  Into  the 
houses  thereon,  or  finishing  the  one  now  be- 
ing erected,  or  otherwise;  for  the  appoint- 
ment of  a  receiver  to  manage  the  property, 
rent  It  out,  and  holi  the  rents  subject  to 
order,  until  final  decree;  that  a  decree  be 
entered  declaring  the  premises  to  be  peti- 
tloaer's  property,  requiring  Malissa  to  turn 
it  over  to  her  or  her  attorney,  to  pay  petitioner 
the  rents  now  due,  $35,  and  $15  damages  for 
moving  the  stable,  and  such  other  damages 
as  petitioner  may  have  sustained;  and  for 
general  relief.  Attached  to  the  petition  was 
a  copy  of  the  deed,  which  was  an  ordinary 
warranty  deed,  upon  a  consideration  of  $2 10. 
Defendant  answered:  About  the  time  alleg- 
ed in  the  petition,  her  husband  and  Mr. 
Booker  came  to  her,  and  she  bargained  the 
lot  to  Mr.  Booker  for  $245.  He  was  to  pay 
$200  in  three  payments,— $50  cash,  and  the 
balance  to  be  paid  by  .^rll  1.  1891,  and  the 
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balance  of  $45  was  to  be  credited  on  a  debt 
respondent's  husband  owed  Booker.  No 
money  was  paid  when  tbe  deed  was  signed, 
except  $50,  paid  two  weelcs  afterwards.  It 
was  lier  understanding  she  was  not  to  give 
possession  nntil  all  the  purctiase  money  wa^ 
paid.  Being  Ignorant  of  her  rigbt,  and  not 
able  to  reudt  she  signed  the  paper,  not 
knowing  that  it  was  a  deed,  and  being  per- 
suaded by  her  husband,  but  never  gave  pos- 
session to  any  one  under  the  deed,  and  has 
held  it  as  her  own,  as  in  pursuance  of  said 
contract,  until  the  purctiase  money  was  paid. 
Of  tbe  purchase  money,  only  $139  bad  been 
paid.  She  never  agreed  to  pay  rent,  and 
held  the  lot  as  hers  until  the  purchase  money 
was  paid,  and  that  she  asked  Booker  If  he 
would  pay  her  what  was  owing  on  the  lot, 
but  he  never  has  paid  the  money.  In  the 
1139  paid,  there  is  Included  the  price  of  a 
cow  sold  to  her  husband  by  Booker,  $8,  and 
$5  for  syrup  so  sold,  which  she  never  re- 
ceived. She  denied  having  trespassed  on 
the  lot  by  tearing  down  or  removing  any 
building,  except  moving  a  house,  which  was 
agreed  on  at  the  time  of  the  sale.  She  does 
not  know  petitioner,  and  Booker  never  told 
her  he  was  petitioner's  agent  Her  husband 
told  her,  in  the  presence  of  Booker,  that  the 
paper  she  signed  was  a  bond  for  titles,  and 
she  thought  she  was  signing  a  bond  for  title 
to  Booker. 

Upon  the  trial,  after  the  evidence  for  plaln- 
tUT  was  Introduced,  defendant  moved  for  a 
nonsuit,  on  the  ground  that  plalndff  liad 
failed  to  prove  any  trespass  committed  by 
defendant  or  that  defendant  was  insolvent 
The  only  evidence  Introduced  by  plaintiff 
was  the  deed  and  the  testimony  of  Booker, 
as  testimony.  In  brief,  was  that  he  had 
fully  paid  defendant  for  the  land;  that  he 
was  the  husband  and  agent  of  petitioner; 
that  at  the  time  of  the  purchase,  as  agent 
tor  his  wife,  he  went  into  possession  of  the 
property,  and  rented  a  small  house  which 
was  on  the  land  to  defendant,  at  $1.25  per 
month,  and  she  paid  him  the  rent  for  eight 
months  at  that  rate;  that  he  held  pos- 
session, as  agent  of  his  wife,  until  a  short 
time  before  the  bringing  of  the  suit,  and  then 
went  to  the  land  and  found  that  Mrs.  Hooks 
had  built  a  bouse  on  her  land  adjoining, 
and  a  small  part  of  the  house  was  built  over 
the  line  on  the  land  In  dispute;  that  de- 
fendant then  claimed  that  plaintiff  owed  her 
$29.50,  balance  due  on  the  property;  that  he 
stated  to  her  that  plaintiff  had  more  than 
paid  the  purchase  price,  but  If  she  would 
move  the  part  of  the  house  that  she  had 
buUt  on  the  land  in  dispute,  he  would  give 
her  the  $29.60,  to  prevent  a  controversy,  or 
that  she  could  let  the  part  of  the  house  built 
on  the  land  remain,  and  that  would  be  a 
final  settlement;  that  Mallssa  well  knew  she 
was  signing  a  deed,  and  not  a  bond  for 
titles,  it  having  been  read  over  to  her;  that 
after  agreeing  to  give  her  the  $29.50,  or  she 
to  move  the  part  of  the  house  off  the  land. 


he  heard  nothing  more  of  any  claim  of  hers 
until  Just  before  the  bringing  of  this  suit; 
that  he  went  there,  and  found  that  some 
one  had  torn  down  and  was  moving  off  the 
stable  witness  had  built  on  tbe  land,  and 
then  it  was  that  defendant  notified  him  that 
she  claimed  the  land;  and  that  some  $303 
bad  been  paid  to  her  on  account  of  the  pur- 
chase, the  purchase  price  being  only  $240  or 
$250.  When  the  motion  for  nonsuit  was 
made,  plaintiCTs  counsel  moved  fo  amend 
the  petition,  by  striking  the  prayer  for  in- 
junction and  receiver,  and  adding  a  prayer 
that,  on  the  final  hearing,  the  premises  be 
adjudged  to  be  iietitloner's  property,  and  a 
writ  of  possession  be  granted  her  against 
defendant,  and  that  petitioner  recover  $120 
per  year  for  rent,  beginning  September  10, 
1890.  To  this  amendment,  defendant  object- 
ed. The  amendment  was  allowed,  and  a 
motion  for  nonsuit  overruled,  to  which  rul- 
ings defendant  excepted,  and  alleged  the 
court  erred  in  allowing  the  amendment,  be- 
cause it  was  adding  a  new  cause  of  action, 
and  changing  the  whole  suit  from  a  petition 
for  Injunction  and  receiver  to  a  complnlnt 
for  land.  There  was  a  verdict  for  plaintiff 
for  the  property  in  dispute,  and  for  rent  from 
September  1,  1890,  at  $1.25  per  month,  "ex- 
cept the  land  on  which  the  chimney  stands." 
Defendant  moved  for  a  new  trial,  on  the 
general  grounds,  because  the  court  erred  in 
overruling  the  motion  for  nonsuit  and  be- 
cause the  court  erred  in  allowing  the  amend- 
ment The  motion  was  overruled,  and  she 
excepted. 

Hudson  &  Blalock,  for  plaintiff  In  error 
Fort  &  Watson,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


(S4  Oa.  TU) 

MAYOR,   mXi.,  OF  AMERIOUS  v.   CHAP- 
MAN et  aX. 

(Supreme  Court  of  Georgia.    Aug.  14,  1894.) 

CiTiBB — Defbotivb  Btbbetb— Damaosb. 

The  evidence  warranted  the  Jury  in  find- 
ing for  the  plaintiffs;  the  damages  awarded 
them  were  set  excessive;  and,  there  being  no 
complaint  that  any  error  of  law  was  committed 
by  the  trial  court,  the  judgment  is  affirmed. 
(SyllaboB  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Actions  by  0.  E.  Chapman  and  one  Lowe 
against  the  mayor  and  city  council  of  Amerl- 
cus.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

The  following  is  the  official  report: 

Chapman  sued  for  damages,  laid  in  the  sum 
of  $10,000,  for  iiersonai  injuries  which  he 
alleged  he  received  while  in  his  buggy,  riding 
along  a  public  street  of  the  city,  at  night,  not 
knowing  of  any  obstruction  or  ditch  across 
the  street;  by  reason  of  bis  horse  falling  in 
the  ditch  which  the  city  had  dug  across  the 
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•treet  for  sewerage  purposes,  and  whlcb  the 
city  had  left  open,  without  any  railing  or 
other  protection  around  it,  and  with  no  light 
or  other  signal  to  warn  people  traveling  along 
the  street  of  the  danger  of  the  ditch.  He  al- 
leged that  his  knee  was  badly  bruised  and 
sprained,  causing  him  considerable  physical 
suffering;  that  he  was  bruised  on  hia  back 
and  stomach,  which  caused  him  much  pain 
and  suffering;  that  said  injury  totally  dlssr 
bled  him  for  14  days,  and  he  is  still  unable  to 
attend  to  his  every-day  business,  on  account 
of  the  injuries;  that  he  is  a  dentist  by  pro- 
febsion,  and  prior  to  the  injury  earned  about 
$20  a  day  in  the  practice  of  his  profession; 
and  that  his  physician's  bill  on  account  of 
the  injuries  was  about  $100.  Lowe  brought 
a  similar  suit,  alleging  that  he  was  riding  In 
the  buggy  with  Chapman.  He  claimed  dam- 
ages in  the  sum  of  $10,000.  His  petition  al- 
leged that  his  knee  and  foot  w^e  both  seri- 
ously injured,  causing  him  great  pain,  and 
entirely  disabling  him  from  work  for  14  days; 
that  he  was  also  Injured  internally  by  the 
accident,  from  which  he  still  suffers;  that 
prior  to  the  injury  he  was  making,  as  a  drum- 
mer, $ per  month,  which,  on  account  of 

the  injury,  he  is  now  unable  to  earn;  and 
that  because  of  the  Injury  he  has  had  to  em- 
ploy a  physician,  at  an  expense  of  about  $100. 
By  consent  it  was  ordered  that  the  two  cases 
be  consolidated,  and  tried  together  as  one,  the 
Jury  to  render  s^rarate  verdicts.  The  Jury 
found  In  favor  of  Chapman  $565,  and  in 
favor  of  Lowe  $390.  Defendant's  motion  for 
new  trial  was  overruled. 

B.  A.  Hawkins,  for  plaintiff  in  error.  Hud- 
son &  Blalock  and  Clarke  &  Hooper,  for  de- 
fendants in  err(». 

PBB  CURIAM.     Judgment  afOrmed. 


(94  aa.  781) 

BANK  OP  SOUTHWESTERN  GEORGIA  t. 
TILLMAN  et  ai, 

(Supreme  Conri  of  Georgia.    Aug.  14,  1894.) 

UiSMissAi.  or  Appbal  —  Sesviob  or  Bill  or  Eiz- 

CBPTIOHS. 

There  being  no  appearance  here  for  the 
defendant  in  error,  and  no  evidence,  by  the 
sheriff's  return  or  by  the  record,  that  she  was  a 
nonresident  of  Snmter  county,  and  the  return 
showing  tlMt  the  bill  of  exceptions  was  served 
upon  her  attorney  by  leaving  a  copy  of  the  same 
at  his  residence,  and  not  otherwise,  the  writ  of 
error  is  dismissed  for  insufficient  service  of  the 
same.  Code,  |  4268. 
(Syllabus  by  the  Court) 

E!rror  from  superior  court,  Sumter  connty; 
W.  a  Fish,  Judge. 

Action  between  the  Bank  of  Southwestern 
€^eorgia  and  W.  M.  T.  Tillman  and  others. 
From  the  judgment,  the  bank  brings  the  a> 
ror.    Dismissed. 

B.  L.  Maynard,  tor  plaintiff  In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(92  Oa.  696) 
PHILLIPS  V,  TROWBRIDGD  FURNI- 
TURE CO. 
(Supreme  Court  of  Georgia.    Sept  SO,  1893.) 

EVIBBNCB  or  PABTNBBSaiF— QCBBTIOIt  BOK  JOBT. 

1.  According  to  section  1890  of  the  Code, 
as  construed  and  exponnded  in  Sankey  v.  Iron 
Works,  44  Ga.  228,  a  joint  interest  in  the 
profits  of  a  business  involves  joint  ownership, 
while  a  common  interest  negatives  joint  owners 
siiip,  by  the  interested  parties,  and  implies  that 
one  of  them,  at  least  has  no  ownership  of  th« 
profits  whatever,  and  is  therefore  no  partner. 
Where,  under  the  evidence,  there  is  any  oncer- 
tainty  as  to  whether  the  parties  intended  a  Joint 
interest  in  profits,  or  omy  a  common  interest, 
that  question  is  one  of  fact  for  determination  by 
the  jury  upon  the  contract,  according  to  its  real 
meaning,  in  the  light  of  all  the  circumstances  of 
the  case,  and  not  one  for  decision  by  the  court; 
the  contreict  not  being  in  writing,  but  in  parol. 

2.  Upon  a  question  of  partnership  or  no  part- 
nership, a  letter  to  the  plaintiff  from  the  attor- 
neys of  the  defendant,  who  denies  the  alleged 
partnership,  written  before  the  debt  was  cre- 
ated, and  in  respect  to  giving  security  for  the 
prospective  debt  by  incnmbering  specific  prop- 
erty belonging  to  such  defendant,  and  not  with 
reference  to  crediting  her  as  a  partner,  is  ir- 
relevant, and  therefore  inadmissible  as  evidence 
in  l>ehalf  of  the  plaintiff. 

(Syllabus  by  the  Court)  - 

Error  from  superior  ooort,  Bibb  connty; 
A.  L.  Miller,  Judge. 

The  following  is  the  of&dal  report: 

The  Trowbridge  Furniture  (3ompany,  by 
their  petition,  asked  for  a  judgment  against 
Neal  and  Mrs.  Phillips,  as  partners,  and  also 
for  a  judgment  of  foreclosure  of  a  mortgaga 
given  by  Mrs.  Phillips  to  It  Plaintiff  obtain- 
ed a  verdict  against  both  defendants,  and 
Mrs.  Phillips  moved  for  a  new  trial,  which 
motion  was  refused  by  the  court  below,  and 
the  case  brought  to  this  court,  which  re- 
versed the  judgment  See  86  Ga.  699,  13  S. 
E.  19.  The  case  being  again  tried,  plalntlS 
again  obtained  a  verdict  against  Mrs.  Phil- 
lips tar  the  amount  claimed  to  be  due,  and 
for  the  foreclosure  of  the  mortgage.  Her 
motion  for  a  new  trial  being  overruled,  she 
brings  error.    Reversed. 

The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence^  eta 
Also,  that  the  court  erred  In  charging:  "In 
my  opinion,  taking  the  evidence  of  Mrs.  Phil- 
lips herself,— what  she  contends  to  be  proven 
by  her  evidence,— it  makes  her  a  partner  In 
this  case,  and  therefore  eliminates  from  it  the 
other  questions  raised  by  her  pleadings  about 
this  bill  of  sale  and  her  discharge."  "If  yon 
find,  under  the  evidence,  that  Neal  was  to 
carry  on  the  business,  and  she  was  to  be- 
come his  security  to  the  extent  of  a  thousand 
dollars,  and  for  that  she  was  to  receive  thirty- 
three  and  one-third  per  cent  of  the  net  profits 
of  the  furniture  business,  that.  In  law,  con- 
stitutes her  a  partner,  so  far  as  third  persons 
were  concerned."  Also,  error  in  furtha:  chai^ 
glng,  in  same  connection:  "Whatever  might 
bo  her  relation  between  herself  and  Neal  does 
not  matter,  as  to  the  plaintiffs  In  this  casa 
The  law,  uxkder  that  sort  of  an  arrangem^it. 
would  make  her  a  partner."   The  evidence  oi 
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Mrs.  Phillips,  referred  to  above,  was:  "I 
never  was  In  partnership  with  Neal.  Stood 
his  security  with  plaintiff,  and  this  was  the 
onl.7  connection  I  had  with  his  business.  I 
had  no  interest  In  his  business,  except  to 
stand  his  security,  and  never  authorized 
any  one  to  malie  a  copartnership  contract  for 
me  with  him.  I  had  no  business  transactions 
with  Neal,  except  to  stand  bis  security,  and 
for  doing  this  I  was  to  receive  one-third  the 
jiroflts  of  the  business.  This  transaction  was 
conducted  for  me  by  my  broths.  The  sub- 
stance of  it  was,  I  was  to  stand  Neal's  se- 
curity to  plaintiff,  and  for  this  was  to  receive 
thirty-three  and  one-third  per  cent  of  the 
profits  of  his  business.  Did  not  authorize 
my  brother  to  make  me  a  partner  with  Neal, 
and  he  reported  to  me  afterwards  that  he  had 
not  done  so.  My  brother  told  me  about  the 
bill  of  sale  after  It  was  made."  The  bill  of 
sale  referred  to  was  given  by  Neal  to  plain- 
tiff, and  covered  ail  the  fur-  iture  In  Neal's 
store,  etc.,  and  contained  a  stipulation  that 
the  mortgage  against  Mrs.  Phillips,  given 
by  her  to  secure  the  debt  mentioned  In  the 
blU  of  sale  as  being  due  by  Neal  to  plaintiff, 
was  not  to  be  foreclosed  before  a  certain  date. 
Brr<Mr  in  directing  a  verdict  for  plaintiff  as 
follows:  "The  form  of  your  verdict  would 
be,  in  this  case,  'We,  the  Jury,  find  for  the 
plaintiff,  against  Mrs.  O.  J.  Phillips,'  so  much 
money,  with  interest  from  such  a  date.  Yon 
have  to  call  her  name,  because  there  are  two 
defendants,  and  we  decree  the  mortgage  be 
foreclosed.  The  question  for  you  to  deter- 
mine Is  the  amount  due."  Error  in  not  sul>- 
mlttlng  to  the  jury,  as  a  question  of  fact, 
whether  or  not  Mrs.  Phillips  was  a  partner 
with  Neal,  to  be  determined  by  the  Jury  from 
all  the  evidence  in  the  case.  Error  in  admit- 
ting In  evidence  letter  from  Lofton  &  Moore 
to  plaintiff,  of  December  14,  1887,  over  ob- 
jection of  defendant  on  the  grounds  that  it 
was  Irrelevant,  and  that  no  agency  had  been 
shown  to  exist  between  Lofton  &  Moore  and 
Mrs.  Phillips  touching  the  particular  trans- 
action. The  letter  in  question  contained  a 
statement  of  an  examination  of  the  records 
as  to  the  title  of  Mrs.  Phillips  to  the  property- 
she  offered  to  mortgage  to  plaintiff,  and  as 
to  Incumbrances  thereon,  and  the  value  of 
the  property;  also,  the  statement  that  the 
writers  had  been  engaged  by  her  brother  to 
draw  the  agreement  between  Neal  and  her,  to 
the  effect  that  sho  was  to  receive  one-third 
of  the  net  profits  of  the  business  Neal  ex- 
pected to  engage  In;  that  she  did  not  care  for 
her  name  to  be  known  In  the  business;  it 
would  be  run  under  Neal's  name  alone.  So 
the  writers  thought  that  would  be  a  sofK- 
dent  consideration  flowing  to  her  to  bind 
her  under  h»  contract  to  plaintiff,  etc.  As 
to  this  letter,  there  was  evidence  from  the 
secretary  and  treasurer  of  plaintiff  that  Neal 
applied  for  the  goods,  and  offered  as  security 
a  mortgage  on  the  property  of  Mrs.  Phillips; 
that  the  witness  had  the  mortgage  drawn  up 
by  Mr.  Moore  as  security  for  the  goods  be 


was  to  sell  to  Xeal,  and,  after  receiving  the 
mortgage,  commenced  to  ship  goods  to  Neal; 
that  he  sold  the  goods  upon  the  credit  of  Neal 
and  Mrs.  Phillips,  and  the  letto:  in  question 
was  received  from  Lofton  &  Moors  in  reply 
to  a  letter  witness  wrote  Mr.  Moore  aft^ 
Neal  had  been  in  to  see  witness;  that  wit- 
ness furnished  the  goods  on  the  strength  of 
this  letter  from  Moore,  and  would  not  have 
furnished  them  if  it  had  not  been  for  that 
lettOT,  and  if  the  letter  bad  been  written 
without  the  mortgage  he  would  not  have  fur- 
nished the  goods.  There  was  no  material 
evidence  upon  the  subject  of  this  mortgage, 
In  tills  connection,  other  than  as  appears  from 
Mrs.  Phillips'  testimony. 

Ij.  D.  Moore,  for  plaintiff  in  error.    Lanier, 
Anderson  &  Anderson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(t4  Oa.  675) 
McDonald  v.  McDONALD  et  al. 
(Supreme  C!onrt  of  Oeorgia.     Ang.  14,'  1894.) 

AoTiOR  OH  Note— Presumption  or  Patmbkt— 
Instkuctions. 
The  suit  being  founded  upon  a  sealed 
note  or  single  bond,  and  brooght  within  20  years 
after  the  maturity  of  the  instrument,  and  there 
being  no  plea  of  non  est  factum,  and  no  evi- 
dence that  the  words  "witness  my  hand  and 
seal"  were  not  a  part  of  the  instrnment  when 
ezecated,  it  was  error  to  charge  that  if  these 
words  were  inserted  after  the  execution,  and 
without  the  knowledge  or  approval  of  the  mak- 
er, the  presumption  of  law  is  that  it  was  paid. 
(SyUabuB  by  the  Court) 

Error  from  superior  court  Henry  county; 
J.  J.  Hunt,  Judge. 

Action  on  a  note  by  James  A.  McDonald 
against  S.  T.  McDonald  and  others.  Defend- 
ants had  Judgment,  and  plaintiff  brings  error. 
Reversed. 

J.  F.  Wall,  Stewart  &  Daniel,  and  J.  U 
Boynton,  for  plaintiff  in  error.  F.  D.  DIs- 
muke  and  B.  J.  Reagan,  for  defendants  in  er- 
ror. 

PER  CURIAM.   Jodgm^t  revised. 


tflOa.  7») 
DUKDEN  t.  TRUBEE. 
(Supreme  Court  of  Georgia.    Ang.  14»'  18M.) 
Msw  Tkial— Motion  tos— Dismibsai/— Failobs 

TO  FlLS  EVISBNCB. 

By  an  order  passed  in  term,  on  Septem< 
ber  16th,  a  motion  for  a  new  trial  was  set  for  a 
hearing  during  the  next  week  at  the  superior 
court  of  an  adjoining  county,  and  the  movant 
was  allowed  "until  the  hearing"  to  make  out 
and  file  a  brief  of  the  evidence.  On  September 
22d,  an  order  was  passed  postponing  the  hear- 
ing of  the  motion  till  September  28th,  and  allow- 
ing the  movant  till  that  time  "to  perfect  the 
brief  of  evidence."  On  September  2dtb,  it  was 
ordered  that  the  hearing  of  the  motion  be  post- 
poned till  October  13th,  and  that  movant  nave 
until  then  to  "prepare  and  submit  the  brief  of 
evidence,  without  prejudice  to  the  right  of  the 
other  side  to  move  to  dismiss  the  motion,   an 
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the  ground  that  the  brief  of  evidence  had  not 
been  prepared  as  theretofore  required."  No 
brief  of  evidence  was  ever  filed  or  submitted  to 
tiie  court  until  OctoI>er  13th,  and  the  motion 
for  a  new  trial  was  then  dismissed  for  want  of 
a  brief  of  evidence.  There  was  no  error  in 
dismissing  the  motion.  The  order  of  September 
22d  limited  the  time  within  which  the  brief  of 
evidence  might  be  filed  to  September  28th.  The 
court  had  no  authority  to  pass  the  order  of 
September  29th,  and,  even  if  rightly  granted,  it 
expressly  preserved  the  right  of  respondent  to 
more  to  dismiss  the  motion  for  a  new  trial  for 
failure  to  file  in  time  the  brief  of  evidence,  as 
required  by  previous  order. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Morgan  county; 
W.  F.  Jenkins,  Judge. 

Action  by  Samuel  G.  Tnibee,  for  the  use, 
etc.,  against  Blanche  E.  Durden.  There  was 
a  verdict  for  plaintiff,  and  from  a  judgment 
dismissing  a  motion  for  a  new  trial  defendant 
brings  error.     Affirmed. 

J.  H.  Holland,  toe  plaintiff  In  error.  Fos- 
ter &  Butler,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Gb.  617) 

JINKS  v.  LEWIS  et  al. 
(Supreme  Court  of  (Seorgia.    Aug.  14,  1884.) 
Rbs  Jcdicata — PuBCHASER  Pe:«dentx  Litb. 
The    uncontradicted    evidence    showing 
that  the  claimant  purchased  the  land  in  con- 
troversy during  the  pendency  of  a  claim  case 
between  the  plaintiffs  in  execution  and  her  ven- 
dor,   which   resulted   in   an  adjudication   that 
the  land  was  subject,  she,  as  a  privy  in  estate 
of  the  latter,  was  concluded  by  that  adjudica- 
tion, and  consequently  there  was  no  error  in  di- 
recting a  verdict  for  uie  plaintiffs,  this  being  the 
only  result  legally  possible  under  the  evidence. 
(SyUabus  by  the  Court) 

Error  fi*om  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Action  of  claim  by  Mary  A.  Jinks  against 
John  F.  Lewis  &  Son.  Judgment  finding  the 
property  subject  Claimant  brings  orw.  Af- 
firmed. 

The  following  is  the  official  report: 

An  execution  in  favor  of  John  F.  Lewis  & 
Bon  against  W.  H.  Jinks  and  another.  Issued 
upon  a  judgment  of  August  28,  1886,  was  lev- 
ied, November  8,  1886,  upon  land  as  the  prop- 
erty of  W.  H.  Jinks.  The  levying  officer  tes- 
tified that,  at  the  time  he  made  the  levy,  the 
defendant  Henry  Jinks  was  In  possession  of 
the  land  in  dispute;  that  he  and  bis  wife  and 
family  lived  there,  and  are  in  possession  of 
it  yet  \ntne8S  knew  WlUis  Jhiks  in  his  life- 
time, who  was  In  possession  of  the  land  for 
30  years  before  his  death,  and  claimed  as 
his  own.  He  was  the  father  of  Henry  Jinks. 
Claimant  Introduced  a  deed  to  the  land  from 
Willis  Jinks  to  Henry  Jinks,  dated  March  30, 
1874,  recorded  January  13,  1885,  for  love  and 
affection;  also,  a  deed  from  Henry  Jinks  to 
John  F.  Jinks,  dated  April  3,  1886,  recorded 
August  23,  1887,  conslderaUon  $600;  and  a 
deed  from  John  F.  Jinks  to  (dalmant,  dated 
January  23,  1890,  recorded  two  daya  later. 


consideration  $000.  Plaintiffs  then  offered  in 
evidence  the  record  in  a  case  of  John  F. 
Lewis  &  Son,  plaintiffs  in  fl.  fa.,  v.  Henry 
Jinks,  defendant  in  fi.  fa.,  and  John  F.  Jinks, 
claimant,  condemning  the  land  levied  upon. 
To  this  the  claimant  objected,  on  the  ground 
that  she  was  not  a  par^  to  It,  and  it  should 
not  be  admitted  against  her.  The  objection 
was  overruled,  and  error  is  assigned  upon 
this  ruling.  This  record  showed  a  judgment 
rendered  at  the  February  term,  1890,  of  the 
superior  court,  the  claim  of  John  F.  Jinks  to 
the  property  levied  upon,  and  the  claim  bond, 
which  bond  and  affidavit  were  dated  Decem- 
ber 7,  1886,  and  filed  in  the  superior  court  on 
the  same  day. 

O.  0.  West  and  Thornton  &  MCMlchael,  for 
plaintiff  in  error.  O.  M.  Colbert,  tor  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 


(92  Oa.  691) 

STRONG  et  al.  v.  POWELL. 

(Supreme  Court  of  Georgia.    June  6,  1893.) 

AnvsKSE  Possession— Estoppel  bt  Deed  —  Evi- 
dence—Deolaratioms — Keoobd  on  Appbal. 

1.  When  Innd  is  bounded  in  a  deed  by  the 
land  of  an  adjacent  owner,  there  can  be  no 
prescription  under  the  deed,  as  against  such 
owner,  further  than  the  actual  possession  of  the 
grantee  in  the  deed  extends.  (Jccasionally,  cut- 
ting and  appropriating  timber  is  not  such  pos- 
sesaion  of  land  as  wiU  ripen  into  title  by  pre- 
scription. 

2.  Where  one  of  two  adverse  claimants  of 
title  to  land  took  a  conveyance  without  gpneral 
warranty  from  the  other,  paying  a  considera- 
tion therefor,  and  thus  settled  certain  pending 
litigation  between  them,  in  subsequent  litiga- 
tion between  those  holding  under  the  parties 
to  the  compromise  deed  respectively  no  estoppel 
results  from  the  introduction  of  that  deed  in 
evidence,  together  with  the  competing  title  of 
the  grantee  therein.  Thus,  where  A.  and  B., 
both  claiming  the  same  land  (A.  having  previ- 
ously owned  an  adjoining  tract,  parcel  of  the 
same  original  tract,  and  conveyed  it  to  C),  en- 
gaged in  litigation  wherein  they  asserted  their 
respective  titles,  and  this  litigation  was  settled 
between  them  by  A.  making  a  conveyance  with- 
out full  warranty  to  B.,  in  consideration  of 
$150,  and  afterwards  B.  conveyed  to  D.,  and 
still  later  D.  and  one  holding  under  C.  litigated 
toucliing  a  small  parcel  of  land,  which  the  lat- 
ter claimed  to  be  a  part  of  the  adjoining  tract 
conveyed  by  A.  to  C,  the  other  party  (D.)  con- 
tending that  It  was  a  part  of  the  tract  to 
which  B.  had  title  at  the  time  A.  executed  the 
compromise  deed,  the  acceptance  of  that  deed 
by  B.,  and  its  introduction  in  evidence  by  O., 
will  not  estop  D.  from  relying  on  B.'s  original 
title,  and  denying  that  A.  had  title  to  the  small 
parcel  now  in  controversy  when  the  compromise 
deed  was  executed,  or  at  any  other  time. 

3.  Although  the  conveyance  under  which  a 
person  claims  title  to  a  small  parcel  of  land  de- 
scril)es  the  tract  conveyed  as  containing  100 
acres,  more  or  less,  a  deed  made  by  him  to  a 
purchaser,  which  is  admitted  not  to  cover  the 
premises  in  dispute,  is  not  admissible  in  evidence 
against  the  maker  solely  because  it  also  pur- 

Eorts  to  convey  100  acres,  more  or  less.  Thir 
itter  deed  is  no  admission  by  the  maker  that  h« 
conveyed  by  it  all  the  land  which  he  acquired 
by  the  former,  the  descriptive  terms  In  tJie  two 


Digitized  by 


Google 


Ga.) 


8TB0NG  ©.  POWELL. 


Instruments  being  in  some  respects  materially 
different,  thouRh  similar  in  their  reference  to 
acreage  or  quantity. 

4.  The  declarations  of  the  vendor  to  the 
vendee,  or  to  her  agent  making  the  purchase,  to 
the  effect  that  a  deed  held  by  the  former  cov- 
ered a  particular  parcel  of  land  on  which  the 
parties  then  were,  are  not  admissible  in  evidence 
in  favor  of  the  vendee,  and  against  an  adverse 
claimant,  in  a  subsequent  controversy  touching 
boundary. 

6.  The  record  in  this  case  furnishes  an  ex- 
ample of  faUnre  to  set  ont  evidence  objected  to, 
and  of  failure  to  speciftr  the  erroneous  parts  of 
long  extracts  from  the  charge  of  the  court. 
Consequently,  some  of  the  matters  embraced  in 
the  motion  for  a  new  trial  cannot  be  dealt  with. 
(SyUabna  by  the  Conrt.) 

Error  from  superior  court,  Do  Kalb  coun- 
ty;  K.  H.  Clark,  Judge. 

Action  by  Thomas  S.  Powell  against  G. 
H.  Strong  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.     Reversed. 

The  following  is,  in  substance,  the  official 
report: 

This  case  was  formerly  before  the  supreme 
court,  and  a  report  of  it  \viU  be  found  in  87 
Ga.  138,  13  S.  E.  280,  under  the  name  of 
Adams  V.  PowelL  At  the  last  trial,  the 
plaintiff  filed  an  amendment  as  follows: 
"The  northern  boundary  of  the  land  sued 
for  is  an  old  hedgerow,  where  an  old  fence 
once  stood,  which  has  long  since  rotted 
down;  and  the  eastern  boundary  is  a  line 
parallel  with  the  west  line  of  said  land  lot 
No.  200,  and  is  an  extension  northward  of 
the  east  Une  of  the  tract  of  land  formerly 
owned  by  Starling  Goodwin,  and  now  owned 
by  plaintiff;  said  east  line  being  1,409  feet 
east  of  the  west  line  of  said  land  lot  Said 
hedgerow  to  which  petitioner  claims  Is  about 
one  hundred  feet  south  of  the  line  described 
in  petitioner's  original  declaration.  The 
number  of  acres  claimed  is  eighteen,  more 
or  less."  In  addition  to  the  general  grounds, 
the  motion  for  new  trial  sets  forth  the  fol- 
lowing: "(1)  That  the  court  erred  in  ad- 
mitting in  evidence  a  deed  from  the  de- 
fendant to  Mrs.  Maud  Edwards,  defendant 
objecting,  on  the  ground  that  the  same  was 
irrelevant  and  covered  no  part  of  the  prem- 
ises in  dispute.  As  appears  from  the  brief 
of  evidence,  this  deed  was  dated  March  15, 
1889,  and  conveyed  a  parcel  of  land  in  the 
18th  district  of  De  Kalb  county,  'commencing 
at  a  stake  on  the  west  line  of  land  lot  two 
hundred,  and  running  north,  along  the  Une, 
nine  hundred  and  forty-two  (942)  feet,  more 
or  less,  to  the  northwest  comer  of  said  lot; 
thence  east,  along  the  north  line  of  said  lot, 
to  the  northeast  corner  of  said  lot;  thence 
south,  along  the  line  of  said  lot  twenty-one 
hundred  and  forty-nine  (2,149)  feet,  more  or 
less,  to  a  point  dividing  said  lot  from  that 
owned  by  Dr.  T.  S.  Powell;  thence  west, 
dividing  these  premises  from  Dr.  T.  S.  Pow- 
ell, fifteen  hundred  feet,  more  or  less;  thence 
north  twelve  hundred  and  twenty-seven 
(1,227)  feet,  more  or  less,  to  a  stake;  thence 
west  fourteen  hundred  and  sixty-nine  (1,469) 
feet,  to  the  beginning  point,— all  being  part 


of  land  lot  numbei  two  hundred,  containing 
one  hundred  acres,  more  or  less,  except  the 
right  of  way  of  the  air-line  railroad.'  (2) 
That  the  court  aDowed  the  plaintiff  to  testify 
as  to  what  was  said  and  done  by  John 
Hager  at  the  time  he  sold  the  land  con- 
veyed in  the  deed  to  Julia  L.  Powell,  de- 
claring that  part  of  the  land  in  dispute  was 
of  the  land  covered  by  his  said  deed,  and 
pointing  out  where  the  botrndary  of  the 
land  was,  and  how  it  was  marked."  The 
objection  was  that  this  evidence  was  not 
binding  on  the  defendant,  who  did  not  claim 
under  John  Hager,  and  that  there  was  noth- 
ing in  the  deed  referring  to  the  boundaries 
and  landmarks  pointed  out  by  Hagw. 
"(3-8)  That  the  court  erred  in  charging  the 
Jury  as  follows:  'Well,  now  you  have  beard 
the  evidence;  and,  if  you  believe  from  the 
evidence  that  the  plaintiff  and  the  defendant 
both  trace  title  back  to  Mrs.  Dorsey,— Mrs. 
Mary  B.  Dorsey,— then  she  is  the  common 
grantor  of  both,  and  the  plaintiff  has  shown 
his  right  to  recover  so  far  as  that  is  con- 
cerned upon  that  ground.  Upon  that,  gen- 
tlemen of  the  Jury,  I  will  charge  you  here- 
aftw,  yon  taking  cognizance  of  what  I  charge 
you  now,  and  applying  it  to  what  I  will 
charge  you  hereafter  In  regard  to  this  mat- 
ter. In  short,  you  must  believe  from  the 
evidence  that  they  both  claim  nnder  Mrs. 
Mary  B.  Dorsey,  to  give  the  plaintiff  a  right 
to  recover  at  alL  Therefore,  gentlemen  of 
the  Jury,  if  you  should  believe  from  the  evi- 
dence that  Dr.  Powell,  the  plaintiff  here, 
holds  under  a  title,— a  paper  title,— and  that 
he  has  been  in  possession  of  a  portion  of  this 
land  continuously  and  adversely  and  under 
claim  of  right  for  as  much  as  seven  years, 
and  that  this  piece  of  woodland  that  is  in 
dispute  is  within  the  boundaries  of  Dr.  Pow- 
ell's deed,  he  would  have  a  right  to  recover 
upon  that  prescriptive  right;  that  is,  though, 
gentlemen  of  the  Jury,  providing  that  there 
was  not  another  person  who,  under  some  legal 
claim,  was  disputing  the  possession  or  title 
to  this  strip  of  land,  and  exercising  acts  of 
ownership  undw  It,  because,  as  to  that  title 
by  possession,  it  must  be  continuous  and  tm- 
Intwrupted.  If,  during  the  time,  there  is  an- 
oUier  contending  for  it,  and  exercising  acts 
of  ownership  over  It,  it  may  or  may  not  In- 
terfere with  bis  right  to  recover  upon  bis 
prescriptive  title.  About  that  yon  will  de- 
cide from  the  law  that  I  have  given  you  in 
charge.  In  respect,  gentlemen  of  the  Jury, 
to  the  boundaries  of  this  land,  I  charge  you, 
as  applying  the  law  of  prescription  to  it, 
that  although  Dr.  Powell's  deed  may  claim 
93  acres,  and  that  there  is  not  93  acres  in 
his  claim,  conntlng  this  strip  of  woodland 
in,  yet  if  you  believe  from  the  evidence,  tak- 
ing the  deed  and  the  evidence  applicable 
thereto,  that  as  ftir  as  he  claims  Is  a  por- 
tion of  the  93  acres,  then  he  would  be  enti- 
tled to  the  benefit  of  it.  The  defendant, 
gentlemen  of  the  Jury,  contends  that  thle 
land  belonged  to  Solomon  Goodwin,  Sr.,  way 
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back  of  the  rights  of  Mrs.  Dorscy,  or  any 
one  this  side  of  the  Goodwins,  and  ttiat  Solo- 
mon Goodwin,  Sr.,  deeded  this  land  jointly 
to  two  of  his  sons,  Solomon,  Jr.,  and  Star- 
ling; that  Solomon  had  the  north  half,  and 
that  Starling  had  the  south  half  (or  wliat 
was  substantially  that),  of  that  land  lot;  and 
that  after  having  been  given  to  them  that 
way  In  consideration  of  the  fact  that  that 
south  half  was  T\-orth  so  much  more  than  the 
north  half,  that  they  agreed  upon  a  bound- 
ary line  which  gave  to  the  north  half,  say 
120  acres,  and  to  the  south  half  73  acres. 
Now,  gentlemen  of  the  Jury,  you  must  gather 
from  the  evidence  what  you  believe  upon 
this  point  Do  you  believe  that  there  was 
an  agreed  boundary  between  these  parties? 
Before  you  can  pursue  that  matter  any  fur- 
ther, or  make  it  any  more  applicable  to  the 
case,  you  must  believe  that  the  two  Good- 
wins established  this  agreed  line  between 
them.  If  you  do  not  believe  that,  of  course 
it  Is  no  element  in  the  case,  and  you  need  go 
no  further  in  the  investigation  of  that  branch 
of  it  But  if  you  do  believe,  gentlemen  of 
the  jury,  that  that  was  the  case,  that  that 
Is  true,  that  that  was  the  line,  and  that  the 
subsequent  owners  of  the  land  recognized 
that  as  the  line,  why  then  any  one  purchas- 
ing under  that  state  of  the  case,  while  that 
was  In  existence,  would  be  bound  by  that 
That  line,  though,  gentlemen  of  the  jury, 
must  be  afterwards  recognized  by  the  subse- 
quent owners,  and  the  subsequent  owners 
under  which  these  parties  claim;  and,  if 
yon  should  believe  that  It  was  so  recognized 
by  the  subsequent  owners.  It  would  still  ex- 
ist as  a  fact  I  charge  you.  In  reference  to 
that,  that  notwithstanding  you  may  believe 
that  this  was  the  agreed  line  between  the  two 
Goodwins,  and  that  it  was  recognized  by  sub- 
sequent owners,  yet  If  you  believe  from  the 
evidence  that,  in  the  course  of  time.  Mrs. 
Mary  E.  Dorsey  came  to  own  the  whole  of 
this  land,  and  that  aft^  coming  to  own  the 
whole  of  it  she  ceased  to  recognize  that 
boundary  line  by  giving  to  one  person  a 
deed  to  03  acres,  under  whom  Dr.  Powell 
dalms,  and  deeding  to  anothw  100  acres, 
nnder  whom  the  defendant  claims,  that  prl- 
ot  boundary  line  would  go  for  nothing  in 
this  case.  Now,  In  reference  to  the  parties 
holding  nnder  a  common  grantor,  it  Is  con- 
ceded here  that  Mrs.  Dorsey  owned,  or  had 
a  deed  to,  both  of  these  lands,  but  that  the 
defendant  says  they  do  not  hold  under  Mr& 
Dorsey,  but  they  bought  it  at  sheriff's  sale, 
as  the  land  of  Solomon  Goodwin.  Well,  if 
you  should  believe  that  John  M.  Dorsey.  the 
husband  of  this  woman,  and  under  whom 
she  claimed,  bought  this  land  from  Solomon 
Goodwin,  and  that  It  was  afterwards  sold 
at  sheriff's  sale,  and  that  James  O.  Powell 
bought  it  as  the  property  of  Solomon  €kx>d- 
win,  but  that  Mrs.  Dorsey  filed  a  bill  to  set 
aside  that  sale,  and  a  decree  was  rendered 
tn  that  case,— the  decree  that  Is  hetote  you,— 


and  that,  In  consequence  of  that  decree^  flils 
defendant  took  Mrs.  Dorsey's  deed,  they 
would  be  estopped,  In  my  judgment  gen- 
tlemen of  the  jury,  to  deny  that  they  held 
under  Mrs.  Dorsey.' " 

Gaudier  &  Thomson,  for  plaintiffs  in  er- 
ror. Hall  &  Hammond,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  reversed. 


(^I  Oo.  S77) 


JOHNSON  T.  STATE. 


(Supreme  Court  of  Georgia.    March  14,  1893.) 
Cbiuinal  Law — Evidexcb  op  Accoupuoss— Tiki 

OP  COMMITTIXO  OFFB5JSE— BlKOLABT. 

1.  It  was  not  error  for  the  court  in  charging 
the  jury,  to  instruct  them  to  look  at  the  case 
in  two  aspects — First,  leaving  out  of  view  the 
evidence  given  by  accomplices,  to  inquire  wheth- 
er there  was  enough  proved  otiierwise  to  war- 
rant them  in  finding  a  verdict  of  guilty;  and, 
secondly,  to  consider  the  case  upon  all  the  evi- 
dence, the  accomplice  evidence  included.  The 
charge  was  not  prejudicial  to  the  accused,  be- 
cause the  accomplice  evidenoebore  against  him, — 
none  of  it  in  his  favor, — and  the  court  charged 
that  no  conviction  could  be  had  upon  it  unless 
it  was  corroborated. 

2.  Generally,  the  time  when  the  alleged  of- 
fense was  committed,  so  that  it  be  not  barred 
by  the  statute  of  limitations,  is  immaterial ;  bnt 
when  the  evidence  renders  it  material,  relative- 
ly to  other  facts  in  evidence,  the  jury  may  and 
should  recognize  its  materiality.  A  charge  to 
this  effect  though  apparently  superfluous,  was 
not  erroneous. 

3.  It  is  not  for  the  jury  to  pass  upon  the 
conduct  either  of  the  judge  or  of  the  solicitor 
general  in  conducting  a  criminal  case. 

4.  Wherft  there  was  no  evidence  connect- 
ing the  accused  with  the  alleged  burglary,  ex- 
cept the  testimony  of  two  witnesses  who  admit- 
ted that  they  were  accomplices  in  the  burglary, 
and  the  state  sought  to  corroborate  the  accom- 
plices by  showing  that  a  garment  found  on  the 
person  of  the  accused  recently  after  the  com- 
mission of  the  offense  was  a  part  of  the  goods 
taken  from  the  broken  building  by  the  burglars, 
evidence  wliich  fails  to  identify  the  garment  as 
such,  with  reasonable  certainty,  is  not  suffi- 
cient corroboration;  the  owner  of  the  goods 
having  testified  as  a  witness  in  behalf  or  the 
state,  and  the  record  showing  no  reason  or  ex- 
planation why  he  failed  to  testify  to  the  identi- 
ty^ or  to  a  description  by  wlUch  the  identity 
might  appear.  In  consequence  of  this  failure 
to  corroborate  the  accomplices  the  evidence  was 
insufiicient  to  warrant  the  verdict  and  it  was 
error  not  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
B.  H.  Clark,  Judge. 

The  following  is  the  official  report: 

Delk,  Moore,  and  Johnson  were  Indicted  for 
breaking  and  entering  the  tailor  shop  of  B. 
Fresh,  and  stealing  eight  pairs  of  pants  and 
five  coats.  Johnson  was  found  guilty,  and 
his  motion  tat  a  new  trial  was  overruled, 
and  he  brings  error.     Reversed. 

The  special  grounds  of  the  motion  were 
that  the  court  erred  In  the  following  parts  of 
the  charge:  (1)  "I  will  charge  yon  first  upon 
this  case,  as  though  Delk  and  Moore  had  not 
testified  at  alL    I  will  first  pres«it  the  case 
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to  you  with  these  men  entirely  out  of  It,  and 
in  no  way  In  question  In  the  case;  and  then 
taking  the  testimony  that  Is  before  you  as  to 
the  possession  of  a  pair  of  pants,  or  couple 
of  pair  of  pants,  by  this  defendant,  and  all 
the  testimony  going  to  illustrate  the  posses- 
sion of  the  pants,  the  management  In  regard 
to  It,  and  the  conduct  about  It,  do  you  bellevo 
you  would  be  Justified,  In  the  law,  In  finding 
this  defendant  guilty  of  burglary  In  this  case? 
Do  you  believe,  then,  applying  the  rule  of 
law  above,  as  to  the  evidence,  as  I  have  given 
It  to  you,  that  you  would  be  warranted  In 
finding  this  defendant  guUty?  If  so,  and  you 
so  believe,  you  should  do  so."  (2)  "Perhaps 
I  ought  to  charge  you  that  the  time  that  this 
burglary  was  committed,  if  you  believe  that 
a  burglary  was  committed,  is  immaterial. 
The  law  allows  the  state  to  go  back  four 
years,  in  cases  of  this  sort,  prior  to  the  date 
when  the  bill  of  Indictment  was  found.  But 
if,  upon  the  testimony,  the  time  Is  made  by 
the  evidence  material,  it  may  tte  made  from 
the  run  of  the  evidence  material,  and  there- 
fore, if  that  is  the  case,  you  are  to  consider 
the  time."  (3)  "The  solicitor  general,  under 
the  law,  has  a  right  to  conduct  a  case  for  the 
state  as  he  sees  fit,  and  then,  when  it  reaches 
the  Judge,  he  has  a  right  to  do  the  same; 
and  it  is  not  for  the  Jury  to  pass  upon  that" 
(4)  The  motion  contained  also  the  grounds 
that  the  verdict  was  contrary  to  law  and  evi- 
dence. It  appeared  from  the  testimony  of 
Fresh  that  lils  tailor  shop  was  broken  on 
Friday  night.  Just  before  or  Just  after  the 
1st  day  of  August,  1892,  which  was  Monday,  . 
and  that  second-hand  clothes  of  the  value  of 
about  $125,  which  had  been  left  with  him 
to  be  cleaned  and  repaired,  were  stolen  there- 
from. He  further  testified:  "When  I  found 
the  goods  missing,  I  reported  the  same  to 
Wright,  Bedford,  and  Cason,  at  police  head- 
quarters, and  I  got  one  coat  and  two  pairs 
of  pants  back.  I  identifled  the  two  pairs  of 
pants  and  coat  at  the  station  house  about 
six  weeks  after  the  breaking.  I  went  with 
the  officers,  and  searched  old  man  Johnson's 
house  (the  father  of  defendant),  and  started 
to  identify  a  pair  of  pants  we  found  there, 
but  did  not,  as  they  were  not  mine.  Mr. 
Johnson  t<dd  me  to  take  them  if  I  wanted 
them,  but  they  were  not  mine."  D.  S. 
Looney  testified:  "I  got  a  pair  of  Fresh's 
pants  off  of  defendant.  We  got  two  or  three 
pairs  of  pants,  and  a  coat  or  two,  but  only 
got  one  pair  of  pants— a  brown  pair— from 
defendant  He  said  he  got  the  pants  from  a 
boy  named  Myers,  and  that  he  had  had  them 
about  six  weeks.  I  went  to  Anniston,  Ala- 
bama, after  Delk  and  Moore.  I  found  Delk 
in  the  station  house  there.  It  was  after  he 
was  brought  back  that  he  told  me  Johnson 
was  one  of  them,  and  what  kind  of  clothes 
he  had  on.  In  getting  up  these  goods,  we  ar- 
rested a  man  I^  the  name  of  Joe  Montgomery, 


who  also  went  by  the  name  of  Myers.  H« 
•awed  out  of  the  station  house  and  got  away 
about  the  30th  of  last  August  The  other 
goods  I  found  that  belonged  to  Fresh  were  in 
Oxanna  and  Anniston,— a  pair  of  pants,  and  a 
coat  or  two."  C.  M.  Cason  testified:  "The 
pants  that  Johnson  had  on  when  arrested 
were  the  pants  that  matched  the  coat  that 
B^sh  has  cm  now.  It  was  a  week  or  two 
ago  [In  September]  when  Delk  and  Moore  told 
us  about  Johnson.  When  we  arrested  John- 
son he  pulled  off  the  old  pants  he  had  on, 
and  started  to  put  on  the  pants  he  wears  out 
of  the  shop,  and  I  told  him  we  wanted  the 
ones  he  had  pulled  off.  I  think  some  of  the 
oflScers  have  the  pants  in  their  possession  yet 
Old  man  Johnson  was  perfectly  willing  for 
us  to  seardi  bis  lunise."  Will  Harbuck  testi- 
fied: "I  work  at  Frank  B.  Block's.  De- 
fendant worked  there.  I  burned  up  an  old 
pair  of  pants  that  belonged  to  him.  Old 
man  Johnson  told  me  to  do  it  He  had  come 
after  his  son's  clothes.  I  burned  a  pair  of 
pants  and  an  old  undershirt  No  one  picked 
out  the  pants  to  burn.  Th^  were  under  the 
table  with  his  clothes.  I  disremember  the 
pants.  They  wwe  black,  with  blue  or  green 
stripes.  They  tiad  two  patches  on  the  seat, 
—sewed  on  the  outside.  Old  man  Johnson 
to(A  a  pair  of  pants  away  with  him,  and  a 
top  shirt"  Cross-examined:  "The  next 
morning  after  defendant  was  arrested,  I  was 
at  Mr.  Johnson's  house^  and  told  him  about 
his  son's  clotbes  being  up  at  the  factory,  and 
went  with  him  there  after  them.  Did  not 
ten  him  alx>ut  the  pants.  When  he  came 
down  after  the  clothes,  he  found  those  old 
patched  pants,  and  said  they  were  old  and 
shabby,  and  said  he  didn't  believe  he  would 
take  them  home,  and  to  burn  them  up.  They 
were  old,  shabby  pants,  with  two  patches  on 
the  seat  They  were  pants  he  had  to  work 
in.  Mr.  Johnson  said  I  could  burn  them  if 
I  wanted  to.  He  had  left  before  I  burned 
them.  He  did  not  know  the  things  were 
there  until  I  told  him  about  them."  Delk 
and  Moore  testified  that  they  and  John- 
son committed  the  burglary.  Delk  testified 
that  Johnson  got  two  pairs  of  pants,— one  a 
kind  of  yellow  cheviot,  the  other  of  green 
checks.  There  was  testimony  for  defend- 
ant that  he  had  a  dark  brown  pair  of  dirty 
pants  on  July  10,  1892,  and  that  the  burglary 
was  committed  on  the  night  of  August  19th. 
He  stated  that  he  got  a  pair  of  pants  from 
a  fellow  who  said  his  name  was  Charlie 
Myers,  but  whose  name  was  Joe  Montgomery, 
—gave  him  75  cents,  and  was  to  pay  him 
15  cents  more,  but  never  saw  him  any  more, 
—and  that  he  knew  nothing  of  the  burglary, 
etc. 

Frank  L.  Haralson,  for  plaintiff  in  error, 
a  D.  Hill,  SoL  Gen.,  for  the  State. 

PER  OURIAM.    Judgment  reversed. 
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(M  Oa.  680) 

BARI.T  COUNTY  t.  POWELL. 
(Sapreme  Court  of  Georgia.    Autr.  14,  1894.) 

COKFE>isATION  OF  CLERKS  OF  ElECTIORS— LlABILr 

ITT  OF  CouNTr— Sebvicb  or  Pkuuess  on  Codn- 
TT— Powers  or  Bhekiff. 

1.  A  special  act  providing  for  the  compensa- 
tion of  managers  and  clerks  of  elections  in  a 
given  county,  which  declares  that  these  per- 
sons shall  each  receive  for  their  services  in 
holding  elections  two  dollars  per  day,  entitles 
them  to  the  per  diem  mentioned,  not  only  for 
the  day  on  which  the  voting  is  done,  but  for  the 
next  day,  when  their  services  are  necessary  in 
completing  the  count  and  making  up  the  returns. 

2.  The  county,  when  charged  by  statute 
with  the  expense  of  holding  elections,  may  be 
sued  for  the  same,  after  due  presentation  of  the 
claim  to  the  proper  officers,  and  their  refusal 
to  audit  and  allow  the  same. 

3.  Proof  that  an  account  was  presented  to 
be  audited  and  allowed  implies  that  the  account 
was  in  writing  when  presented. 

4.  By  virtue  of  the  act  of  October  17,  1885 
(Acta,  p.  68),  the  sheriff  is  empowered  to  serve 
a  summons  originating  a  suit  in  a  Justice's 
court  Personal  service  made  by  him  upon 
county  commissioners  is  personal  service  upon 
the  county,  where  such  commissioners,  and  not 
the  ordinary,  are  the  financial  agents  of  the 
county. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Early  county; 
3.  M.  Griggs,  Judge. 

Action  by  A.  G.  Powell  against  the  county 
of  Early.  Plaintiff  had  judgment,  and  de- 
fendant brings  error.    Affirmed. 

The  following  Is  the  official  report: 

Powell  sued  Early  county  in  a  Justice's 
court  on  an  account  for  two  days'  service 
as  clerk  in  the  election  for  county  officers 
(four  dollars),  and  one  day's  service  as  clerk 
In  the  election  for  Justice  of  the  peace  In 
the  866th  district,  G.  M.  (two  dollars).  Upon 
this  account  was  an  affidavit  by  plaintiff  that 
the  same  was  Just,  true,  and  unpaid;  that 
be  had  presented  it  to  the  board  of  commis- 
sioners of  roads  and  rerenues  of  Early  coun- 
ty, and  they  refused  payment;  and  that  it 
iB  lawful  to  be  paid  under  the  act  of  the 
legistoture  Ot  1885  (Acts  1884-85,  p.  643). 
The  suit  was  personally  served  by  the  sher- 
iff on  five  named  persons,  as  a  majority  of 
the  county  commissioners.  At  the  trial, 
plaintiff  testified  that  he  served  two  days  as 
clerk  at  the  election  in  January,  1893,  for 
county  officers,  serving  from  7  o'clock  a.  m. 
to  11  o'clock  p.  m.,  when  the  managers  ad- 
journed to  8  o'clock  next  morning,  and  then 
"finished  counting  out  in  time  to  consoli- 
date." He  also  served  as  clerk  in  the  elec- 
tion for  Justice  of  the  peace  in  1893,  for 
which  he  was  entitled  to  two  dollars  per 
day.  The  Justice  gave  Judgment  for  six 
dollars  in  plaintiff's  favor.  By  certiorari, 
defendant  assig:ned  error  because:  (1)  There 
was  not  sufficient  evidence  to  authorize  the 
Judgment,  there  being  no  evld«ice  as  to  the 
time  when  the  alleged  service  as  clerk  In 
the  election  for  Justice  of  the  peace  was 
rendered.  Nor  was  there  any  evidence  go- 
ing to  show  that  the  account,  or  any  part  of 
It,  had  ever  been  presented  to  tlie  county  au- 


thorities in  writing,  and  refused  by  them, 
except  the  affidavit  of  plaintiff,  and  the  law 
only  contemplates  Judgment  against  defend- 
ant on  affidavit  when  there  has  been  personal 
service  on  defendant  (2)  The  court  had  n« 
evidence  that  there  had  been  any  service  on 
the  county,  the  law  requiring  that  a  Jus- 
tice's court  summons  be  served  by  a  con- 
stable. Nor  did  defendant  waive  service. 
While  it  did  appear  at  the  trial  by  attorney, 
It  did  not  plead,  or  offer  any  defense  what- 
ever. (3)  The  spirit  and  meaning  of  the  law 
Is  that  clerks  of  elections  shall  receive  two 
dollars  for  their  whole  service  therein.  (4) 
The  county,  being  an  Integral  part  of  the 
state.  Is  not  liable  under  a  suit  of  this  kind. 
there  being  no  provision  of  law  for  a  county 
to  be  sued  for  a  cause  of  action  of  this  sort. 

R.  H.  Sheffield  and  Harrison  &  Peoples,  for 
plaintiff  in  error.  A.  G.  Powell,  H.  C.  Shef- 
field, and  R.  H.  Powell,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 


(M  Oa.  «») 
RAINES    T.    AMERICAN    FREEHOLD 
MORTG.  CO. 
(Sapreme  Court  of  Georgia.     Aug.  14,  1894.) 
Action  os  Notb — Usurt— Covflict  of  Laws. 
This  case  is  ruled  by  Jackson  v.  Mort- 
gage Co.,  15  S.  E.  812,  88  Ga.  756. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Quitman  county; 
O.  P.  Gober,  Judge. 

Action  on  notes  by  the  American  Freehold 
Mortgage  Company  of  London,  Limited, 
against  A.  M.  Raines,  administrator.  Plain- 
tiff had  Judgment,  and  defendant  brings  er- 
rw.    Affirmed. 

The  foUowing  is  the  official  report: 

The  plaintiff  sued  A.  M.  Raines,  aa  ad- 
ministrator of  T.  B.  Raines,  deceased,  upon 
a  promissory  note  for  $1,(X)0  principal,  and 
upon  an  Interest  note  for  $80,  which  had  not 
been  paid  when  due.  The  notes  were  payable 
in  New  Tork.  Plaintiff  also  prayed  for  a 
special  lien  (m  land  conveyed  by  deceased 
as  security  for  the  loan  represented  by  the 
principal  note.  Defendant  pleaded,  among 
other  things,  that  the  notes  and  deed  were 
absolutely  void  for  usury,  under  the  laws  of 
New  York,  more  than  6  per  cent  interest 
having  been  charged  and  taken.  Under  In- 
structions of  the  court,  the  Jury  found  for 
the  plaintiff;  and  defendant  excepted  on  the 
ground  that  the  court  excluded  from  the  con- 
sideration of  the  Jury  the  question  as  to 
whether  the  parties  to  the  c«Mitract  sued  on 
Intended  that  the  statutes  of  New  York  on 
the  subject  of  interest  and  usury  should  con- 
trol as  to  the  lavrful  interest  to  be  charged 
on  the  notes,  and  as  to  whether  usnry  was 
contracted  to  be  paid.  The  two  notes  sued 
on  were  signed  by  T.  B.  Raines,  dated  Georg»> 
town,  Oa.,  March  18,  1886,  due  DeoMnber  1, 
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1SS9,  at  the  office  of  the  Gorbln  Bonking 
Company,  New  York  Clly,  payable  to  Sher- 
wood, and  indorsed  to  plaintiff  without  re- 
course,—one  for  11,000,  with  Interest  from 
date  at  the  rate  of  8  per  cent  per  annum, 
waiving  exceptions;  the  other  for  $80,  with 
interest  from  maturity  at  8  per  cent  per  an- 
num. TbB  deed  from  T.  B.  Raines  to  Sher- 
wood was  headed,  "Georgia,  Quitman  Coun- 
ty," was  dated  March  18,  1885,  recorded 
April  15,  1885,  conveyed  355  acres  of  land 
in  Quitman  county,  Ga.,  and  contained  the 
following:  "This  conveyance  Is  made  by  the 
said  party  of  the  first  part  to  secure  a  loan 
of  $1,000  made  him  by  the  second  party  here- 
in, under  the  conditions  of  a  certain  bond 
for  reconveyance  executed  by  the  said  second 
party  to  the  said  first  party,  which  said  bond 
Is  made  a  part  hereof.  This  deed  and  said 
bond  are  executed  to  conform  to  sections 
1969,  1070,  and  1971  of  the  Code  of  Geor- 
gia." The  bond  referred  to,  headed  and  dated 
like  the  deed,  recited  that  to  secure  said  loan 
and  Interest  T.  B.  Raines  conveyed  by  deed 
to  Sherwood  the  property  described  in  the 
deed,  and  bound  him  to  reconvey  the  land 
"upon  a  full  compliance  with  the  conditions 
set  out  In  said  promissory  note"  for  the  loan 
"and  this  bond,"  and  contained  these  words: 
"The  deed  above  referred  to  and  this  bond, 
bdng  executed  in  reference  to  each  other,  and 
to  conform  to  sections  1969,  1970,  and  1971 
of  the  Code  of  Georgia,  and  are  to  be  con- 
btrued  and  enforced  according  to  the  prO' 
visions  thereof."  By  deed  of  the  same  date, 
Sherwood  conveyed  to  the  plaintiff,  subject 
to  Raines'  right  to  reconveyance.  In  evidence 
was  an  agreement  of  T.  B.  Raines  with  Wor- 
rlll  &  Lumpkin,  Cuthbert,  Ga.,  dated  George- 
town, Ga.,  March  6,  1885,  whereby  he  con- 
stitutes them  his  agents  to  negotiate  for  him 
a  loan  toe  $1,000  on  five  years'  time,  with  In- 
terest at  8  per  cent,  per  annum,  to  be  evi- 
denced by  note;  said  note  and  loan  to  be  se- 
cured by  mortgage  or  deed,  and  in  case  of 
deed  the  lender  to  give  bond  to  reconvey, 
according  to  the  printed  blanks  used  by  said 
Worrill  &  Iiumpkln,  "In  pursuance  of  sec- 
tions 1969,  1970,  and  1971  of  the  Code  of 
Georgia  of  1873;"  said  deed  to  convey  T.  B. 
Raines'  farm  of  355  acres  in  Quitman  county, 
Ga.,  and  "interest  to  commence  on  the  loan 
the  day  this  application  is  accepted  by  the 
lender,"  and  binding  Raines  to  pay  Worrill 
&  Lumpkin  $200  commissions.  The  deeds, 
bond,  and  agreement  all  describe  the  same 
land.  The  defendant  Introduced  four  notes 
tac  interest  on  the  $1,000,  dated  at  George- 
town, Ga.,  Marcai  18,  1885,  payable  to  Sher- 
wood or  order,  at  the  office  of  the  C(»:bin 
Banking  Company,  New  York  City,  indorsed 
to  plaintiff,  each  stipulating  for  Interest  from 
maturity  at  8  iter  cent  per  annum;  the 
first  for  $56,  due  December  1,  1885,  the  oth- 
ers for  $80  each,  due,  respectively,  December 
1,  1886,  December  1,  1887,  and  December  1, 
1888.  AH  of  them  were  marked  "Paid"  by 
the   Gorbln   Banking   Company.    Defendant 


also  introduced  the  statutes  of  New  York  on 
the  subjects  of  Interest  and  usury,  whereby  ;•  11 
contracts  for  a  g-eater  rate  of  interest  than 
6  per  cent  per  annum  were  void  at  the  time 
of  making  the  contract  involved  in  this  case. 
It  was  also  In  evidence  that  the  deed  from 
Raines  to  Sherwood  was  executed  in  George- 
town, Ga.,  and  at  that  time,  and  until  his 
death,  Raines  resided  in  Georgia,  while  Sher- 
wood resided  In  New  York.  The  special  as- 
signments of  error  are  that  the  court  erred: 
(1)  In  charging  the  Jury:  "From  these  pa- 
pers, taken  together,  this  contract  should  be 
construed  under  the  laws  of  Georgia,  and 
you  will  measure  it  by  the  laws  of  Georgia 
so  far  as  the  rate  of  interest  is  concerned. 
As  to  whether  there  is  any  usury  In  it  or  not. 
Is  a  question  to  be  determined  under  the  laws 
of  Georgia,  and  for  you  to  determine  from 
the  evidence  in  this  case;"  In  charging:  "As 
I  have  charged  you,  this  matter  is  to  l>e  meas- 
ured under  the  laws  of  Georgia;  and,  whether 
there  Is  any  usury  or  not  in  the  transaction, 
it  does  not  void  the  note,  but  simply  excludes 
the  Illegal  part  of  the  interest  But  it  would 
void  the  deed  made  to  secure  it  if  you  should 
determine  in  this  case  that  It  is  infected  with 
usury."  In  refusing  to  charge:  "A  promis- 
sory note  payable  in  the  city  of  New  latti, 
with  interest  from  Its  date  at  the  rate  of 
eight  per  cent  per  a.nnum,  is  open  to  attack 
for  usury  by  proof  that  the  law  of  New  Yoik 
limits  the  rate  of  interest  to  six  per  cent 
per  annum,  and  declares  void  all  contracto 
in  which  any  higher  rate  is  stipulated  or  re- 
served. The  fact  that  the  note  was  secured 
by  a  deed  conveying  land  situated  In  Geor- 
gia would  not  render  the  statute  of  New  Yoi-k 
inapplicable." 

Wm.  Harrison,  J.  H.  Gnerry,  and  W.  D. 
KIddoo,  for  plaintiff  In  error.  W.  C.  Wor- 
rill and  W.  K  Simmons,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Ga.  4r,9) 
BOZEMAN  ▼.  BISHOP  et  aL 
(Supreme  Court  of  (zeorgia.  April  2,  1804.) 
Dbed— Natdrb  of  Estate — EiBOUTioN. 
A  donee  of  land  having  two  children  and 
the  conveyance  made  by  the  donor  being  to  him 
by  name,  and  to  his  children  witliout  nam- 
ing them,  passed  to  the  father  and  each  of  the 
children  an  estate  for  the  life  of  the  father,  with 
remainder  to  the  children,  and  the  father  b  life 
estate  in  the  premises  was  subject  to  levy  and 
sale  for  his  debts;  the  terms  of  the  conveyance, 
80  far  as  material,  being  as  follows:  "i  •  •  • 
do  Kive,  erant  aud  convey  unto  [B.]  and  his 
iawfal  children  [certain  lands],  to  have  and  to 
holil  *  *  *  to  them,  the  said  fB.'a]  children, 
their  heirs  and  assigns,  to  be  for  the  use,  sup- 
port, and  maintenance  of  the  said  [B.],  and  for 
the  support  and  education  of  ilia  children  during 
the  said  [B.'sJ  natural  life,  and  at  bis  death 
to  be  equally  divided  amongst  his  lawful  children; 
and  should  it  become  necessary,  for  the  inter- 
est of  said  children,  at  any  time,  or  for  the  in- 
terest of  said  [B.],  to  sell  or  dispose  of  the 
•aid  lands,  the  proceeds  therefrom  shall  be  in- 
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vested  In  negro  property,  to  be  for  the  use  of 
the  said  parties  hereinbefore  named,  and  at  hia, 
the  said  [B.'s],  death,  to  be  divided  equally 
amongst  his,  the  said  [B.'s],  children;  the  right 
and  title  to  all  of  which  I  hereby  relinquish  and 
convey  nnto  the  said  [B.l  and  bis  children,  free 
from  the  claims  of  myself  and  all  other  persons 
whatsoever." 
(SyUabuB  by  the  Court.) 

Error  from  superior  court,  Fayette  county; 
S.  W.  Harris,  Judge. 

Action  by  Blsbop  &  Pritdiard  against  L.  J. 
Bozeman.  From  a  judgment,  Bozeman  brings 
OTor.    AiQrmed. 

Stewart  &  Daniel,  for  plaintiff  In  err(w. 
Dorsey,  Brewster  &  Howell,  for  defendants 
In  error. 


PER  CURIAM.   Judgment  affirmed. 


(94  Ga.  877) 


ROYCE  T.  SMALL. 


(Snpreme  Court  of  Greorp'a.    Aug.  14,  1894.) 

BxRcuTios— Claims  of  Third  Pbbson— With- 
DRAWAi/— Trial. 

1.  The  court  having  refused  to  allow  the 
claimant  to  withdraw  his  claim,  stating  as  a 
reason  for  the  refusal  that  the  claimant  had 
stipulated  not  to  withdraw,  it  was  not  error 
to  deny  a  subsequent  motion  made  by  the 
claimant  to  dismiss  the  claim,  there  being  no 
mode  of  dismissing  a  claim  at  the  claimant's 
Instance  otherwise  than  by  withdrawing  it 

2.  Where  the  claimant  refuses  to  join  issne 
with  the  plaintiff  In  the  claim  case,  the  plain- 
tiff may  proceed  with  the  trial  and  submit  hia 
evidence  without  any  joinder  of  issue,  or  he 
may,  at  his  option,  move  to  dismiss  the  daim; 
but  the  claimant  cannot  have  It  dismissed  for 
Us  own  default 

(SyUabos  by  the  Court) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

dalm  case  between  A.  B.  Small  and  H.  H. 
Royce.  From  the  judgment,  Royce  brings 
error.    Affirmed. 

W.  E.  Steed  and  Little,  Wlmblsh  A  Worrffl, 
for  plaintiff  In  error.  Thornton  &  McMl- 
chael  and  O.  M.  Colbert,  for  defendant  in 
error. 


PER  CURIAM.     Judgment  affirmed. 


(n  Oa.  584) 


BliOIS  T.  STATE. 


(Snpreme  Court  of  Qeorgia.    May  2,  189%)  * 
MuROBB— Tbstimont  ov  Aocompliob— SuvrioiBN- 

CT  TO  COMTIOT. 

Corroboration  of  an  accomplice  npon  the 
facts  and  circumstances  of  the  corpus  delicti, 
when  these  facts  and  circumstances  have  no 
more  tendency  to  fix  guilt  upon  the  accused  than 
upon  any  other  person,  will  not  dispense  with 
corroboration  of  that  part  of  the  testimony  of 
the  accomplice  which  goes  to  identify  the  ao- 
eased  as  the  perpetrator,  or  one  of  the  perpe- 
trators, of  ^e  crime.  In  the  present  case  all 
the  facta  and  circumstances,  teken  separately 
or  collectively,  relied  npon  as  corroboration, 
were  oonsistMit   with   Innocence  on  the   part 

*  Case  withheld  by  direction  of  the  court 


of  the  accused,  and  were  therefore  Insufficient 
to  satisfy  the  rule  of  law  which  requires  the 
evidence  of  a  single  witness,  who  is  himself  an 
accomplice,  to  be  corroborated,  and  forbids  con- 
viction on  a  charge  of  felony  upon  the  evidence 
of  an  accomplice  alone. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falllgant,  Judge. 

Joe  Blols,  alias  Joe  Johnson,  was  convicted 
Of  murder,  and  brings  error.    Reversed. 

The  following  is  the  official  repeat: 

The  plaintiff  In  error,  together  with  Ous 
Williams,  Charles  Bacon,  Marion  Heyward, 
and  James  Gay,  was  Indicted  tox  the  murder 
of  August  W.  Meyer.  Hie  defendants  sey- 
ecei.  The  plaintiff  In  error  was  tried,  con- 
victed, and  sentenced  to  death.  He  moved 
for  a  new  trial.  The  motion  was  denied,  and 
he  excepted.  The  special  ground  of  the  mo- 
tion is  that  the  following  part  of  the  charge 
of  the  court  was  argumentative,  and  tended 
to  impress  the  jury  with  the  idea  that  the 
court  discredited  the  defendant's  statements, 
and  Intimated  an  opinion  as  to  what  had 
been  proved,  and  as  to  the  guilt  of  the  ac- 
cused: "I  charge  you  that  you  cannot  cwi- 
vlct  the  prisoner  upon  the  testimony  of  an 
accomplice  alone,  uncorroborated  by  other 
circumstances  connecting  the  prisoner  with 
the  perx>etration  of  the  crime.  I  mean  by 
this  that,  if  you  find  that  Cbailie  Bacon  is  an 
accomplice  in  this  crime,  you  could  not  con- 
vict the  prison^'  at  the  bar  upon  his  testi- 
mony alone,  unless  it  was  ocHTOborated  by 
such  clrcamstances  as  I  have  spoken  of. 
Ton  will  therefore  look  into  this  evidence, 
and  determine  whether  the  testimony  of 
Charlie  Bacon  shows  that  this  prisoner  par- 
ticipated in  the  crime,  and  whether  there  are 
sufficient  corroborating  circumstances  to  jus- 
tify you  in  finding  the  prisoner  guilty.  If  it 
appears  from  the  evidence  of  Charlie  Bacon 
that  there  was  a  deliberate  agreement  be- 
tween the  parties  to  rob  Mr.  Meyar;  that  the 
prisoner  at  the  bar  told  them  that  he  had  a 
key,  and  would  let  them  In  tor  that  purpose; 
and  It  appears  further  from  the  evidence 
that  the  witness  was  to  do  certain  things  (for 
instance,  watch);  that  he  was  watching  io 
the  way  he  told,  If  such  appear  in  evidence; 
that  he  saw  certain  conspirators  named  be- 
ing let  in  by  the  prisoner  at  the  bar;  that  aft- 
erwards Mr.  Meyer  came,  and  the  prisoner 
at  the  bar  let  him  In,  and  then,  standing 
upon  a  pile  of  bricks,  and  looking  through  a 
window,  he  saw  the  crime  perpetrated;  he 
saw  one  man  strike  Mr.  Meyer  down  with 
an  axe  helve,  then  the  prisoner  strike  him 
with  a  soda-water  bottie,  and  another,  named 
In  the  indictment,  cut  his  throat;  if  it  appears 
further  from  the  evidence  before  you,  of  a 
physician,  that  there  are  wounds  on  the 
head  that  could  be  made  by  the  Instruments 
named  by  the  witness;  If  it  further  appears 
in  evidence  that  the  victim's  throat  was  cut; 
If  it  further  appears  in  evidence  that  there 
was  a  pile  of  bricks  at  the  window  where 
he  said  he  looked  through,— consider  all  these 
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facts  and  drcumataDoea  In  determining 
wbetlier  you  will  b^eve  what  the  witness 
says,  more  particularly  If  It  appears  that  im- 
mediately upon  the  arrest  of  that  person  he 
made  the  same  statement  that  he  now  makes 
before  yon,  and  has  made  the  same  state- 
ment before.  Consider  all  thisee  facts  in  con- 
sidering whether  you  will  brieve  his  testi- 
Diony.  Has  he  been  impeached?  7be  cred- 
ibility of  witnesses  is  for  you  to  determine 
under  your  oath.  Suppose  you  beliere  his 
tcsttmony.  Are  there  corroborating  drcum- 
stancee  connecting  this  prisoner  with  the 
crime?  Is  there  any  evidence  in  this  case 
to  show  the  presence  of  the  prisoner  at  the 
bar  at  the  scene  of  action,  or  near  the  scene 
of  action?  Does  it  appear  in  the  evidence 
that  be  was  seen  vrithln  a  short  distance  of 
the  scene  of  the  crime,  upon  West  Broad 
street,  by  a  party  who  spoke  to  him;  that 
he  was  then  In  the  presence  of  oth^  par- 
ties? Does  it  appear  in  evidence  In  this  case 
who  those  parties  were  upon  the  street  near 
the  scene  of  action  at  that  time?  Is  there 
sufficient  evidence  befwe  you  to  show  that 
the  prisoner  at  the  bar  was  at  some  point 
near  this  scene  of  crime  with  Jim  Gay  and 
Gus  Williams  upon  that  evening?  Was  he 
«t  the  scene  of  the  crime  before  the  very 
body  of  the  victim  of  the  crime  was  cold? 
What  was  his  conduct  at  that  time?  Were 
there  any  inconsistencies  as  to  the  state- 
ments of  what  he  did  ?  Does  it  appear  that  he 
went  Immediately  and  Informed  of  the  crime, 
or  does  it  appear  in  evidraice  that  be  went 
to  another  party,  and  counseled  as  to  what 
he  should  do  before  he  made  the  statement 
to  this  white  man?  If  such  appear  in  evi- 
dence, all  these  are  matters  for  yon  to  con- 
sider in  determining  whether  there  are  suf- 
ficient corroborating  drcamstanoes  testified 
to,  corroborative  of  the  testimony  of  the  ac- 
complice, as  to  whether  you  will  convict 
him.  I  say  to  you,  gentlemen,  that  the  suf- 
ficiency of  snch  testimony  is  for  you  to  de- 
termine." 

J.  Gazan  and  L.  Kenan,  for  plalntUT  in  er- 
ror. W.  W.  Fraser,  SoL  Gen.,  J.  M.  Terrell, 
Atty.  Gen.,  and  W.  W.  Osborne,  for  the 
Stata 

PiSR  CURIAM.   Judgment  reversed. 


(92  On.  S91) 

HBYWABD  T.  STATE. 

(Supreme  Court  of  Georgia.    May  2, 1894) 

MtraDBR— TsBTnioKT  or  Accohpuob— Svmciin- 
OT  TO  Convict. 

This  casA  is  coDtrolled  by  the  case  of 
Btoig  V.    State    (decided   at  this   term),  20   S. 
E.  12. 
(Syllabus  by  the  Court) 

Eirnnr  from  superior  ooiort,  Chatham  coun- 
ty;   R.  Palllgant,  Judge. 

Marlon  Heyward  was  convicted  of  murder, 
and  brings  error.     Reversed. 


J.  Oagan  aiid  L.  Kenan,  tar  plaintiff  In  er- 
ror. W.  W.  Fraser,  S<d.  Gen.,  J.  M.  Terrdl, 
Atty.  Gen.,  and  W.  W.  Osborne,  for  the  State. 

PBR  CURIAM.   Judgment  reversed. 


(12  8.  c.  40) 
SELLERS  V.  HANCOCK. 

(Supreme  Court  of  South  Carolina.    July  20, 

1894.) 

Plbdob— SAI.B  ON  Default — Obai.  CJontbaot. 

LThe  statute  (IS  St  at  Large  p.  124) 
amending  the  law  aa  to  sales  of  personalty 
pawned  under  written  instruments  does  not 
apply  where  the  pledge  is  oral.  There  the 
Medgee  may  sell,  without  formality,  after  de- 
fault 

2.  Where  plaintiff's  reauests  to  charge  are 
in  writing,  and  embodied  in  the  report  of  the 
case,  and  the  justice  had  charged  utem  all  to 
be  correct  in  law,  except  the  ninth,  an  ex- 
ception that  the  justice  erred  in  not  charging 
plaintiff's  reqneats  is  sufficioitly  definite. 

Appeal  from  common  pleas  circuit  court  of 
Chesterfield  county;  Ernest  Gary,  Judge. 

Claim  and  delivery  by  Julius  A.  Sellers 
against  James  O.  Hancock.  Judgment  for 
defendant  before  trial  justice.  EYom  the  cir- 
cuit court's  order  for  a  new  trial,  defendant 
appeals.    Afilrmed. 

Prince  &  Stevenson,  for  appellant  B.  J. 
Kennedy,  for  respondent 

POPB,  J.  The  api>eal  comes  to  us  in  this 
manner:  The  plaintiff  began  his  action  in  a 
trial  justice's  court  for  Chesterfield  county 
for  the  recovery,  under  claim  and  delivery, 
of  a  cow  which  he  claimed  the  defendant 
wrongfully  wrested  from  his  possession.  At 
the  trial  the  plaintiff  requested  the  trial  jus- 
tice to  charge  the  jury:  "(9)  If  the  cow  was 
delivered  to  Brown  [tiurough  whom  plain- 
tiff claimed]  simply  as  a  pledge,  and  not  sold 
to  Brown,"  "then  Brown,  when  Ovington 
fftiled  to  pay  at  the  stipulated  time,  had  a 
right  to  sell  the  cow."  The  trial  justice  re- 
fused to  make  this  charge  because,  as  he  de- 
clared, it  was  in  violation  of  the  statute  of 
this  state,  as  found  at  page  124,  18  St  at 
Large,  amending  the  law  as  to  the  proceed- 
ings itttending  sales  of  personal  property  un. 
der  pledge  or  pawn  or  mortgage  under  writ- 
ten instruments.  The  jury  found  a  verdict 
for  defendant  On  appeal  to  the  drcnlt 
court.  Judge  Gary  held  that  this  charge  was 
misleading,— being  infinenced,  no  doubt,  In 
view  of  the  fact  that  the  pledge  here  was 
not  unda  a  written  instrument,— and  ordered 
a  new  trial.  The  defendant  api>eals  to  this 
court  on  six  grounds:  (1)  Because  the  court 
erred  in  holding  that  the  charge  of  the  trial 
justice  as  to  plaintiff's  ninth  request  was 
misleading.  (2)  Because  the  court  erred  In 
ordering  a  new  trial  when  he  did  not  find 
any  error  in  the  proceedings  below.  (3)  Be- 
cause the  court  erred  in  considering  the  ex- 
ception raising  the  question  of  the  legality 
of  the  charge  as  to  plaintiff's  request,  the  ex- 
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ceptlon  being  too  generaL  (4)  Because  the 
court  erred  in  holding  that  the  trial  Justice 
improperly  refused  to  charge  the  plaintiff's 
ninth  request  to  charge.  (5)  Because  the 
court  erred  in  holding  that  the  trial  justice 
instructed  the  Jury  improperly  that  a  pledgee 
must  follow  the  statute  regulating  the  sale 
of  pledged  property,  in  order  to  legally  ^ell  a 
pledge.  (U)  Because  the  court  could  only 
grant  new  trials  for  error  of  law  or  fact,  but 
in  this  case  it  is  granted  merely  on  the  ground 
that  part  of  a  charge  was  misleading;  there 
being  no  error  of  law  or  fact  announced,  and 
no  motion  of  counsel  to  set  aside  the  verdict 
on  that  ground,  and  no  exception  raising 
that  question. 

(a)  Was  it  misleading  for  the  trial  Justice 
to  refuse  a  request,  and  announce  that  the 
reason  he  did  so  was  because  the  law  (quot- 
ing it)  made  such  a  sale  illegal  ?  It  seems  to 
us  that  a  graver  error,  and  one  more  preju- 
dicial to  the  vindication  of  the  plaintiff 's 
rights  at  the  bands  of  the  Jury,  could 
scarcely  hare  been  committed  by  the  trial 
Justice.  Here  Sellers,  the  plaintiff,  was 
resting  his  right  to  recover  property,  for 
which  be  had  paid  full  value,  almost  en- 
tirely upon  the  verbal  pledge  of  one  Wiley 
Hancock,  its  owner  at  that  time,  of  the  very 
property  in  dispute,  to  Edmond  Brown,  with 
a  positive  agreement,  "by  word  of  mouth," 
that  the  property  pledged  should  be  Brown's 
If  he  (Wiley  Hancock)  did  not  pay  a  certain 
sum  in  two  weeks,  leaving  the  cow  in 
Brown's  possession;  and  when  Brown  traded 
the  cow  for  full  value  to  the  plaintiff,  Sellers, 
and  delivered  him  possession  of  the  propMriy, 
it  must  appear  to  every  one  that  his  (Sellers') 
right  of  property  did  not  rest  upon  any  writ- 
ten instrument  But  the  trial  Justice  direct- 
ed the  Jury  that  the  law  as  to  the  sale  .of 
IHroi)erty  In  pledge  by  the  pledgee,  when  such 
pledge  is  under  a  written  instrument,  must 
govern.  This  was  error,  and  the  circuit  Judge 
did  right  in  so  holding. 

(b)  The  next  (2)  exception  overlooks  the 
fact  that  the  circuit  Judge  did  And  an  error 
Of  law  in  the  refusal  of  the  charge  by  the 
trial  Justice,  and  one  very  serious  in  its  conse- 
quences to  plalntUTs  rights.  The  circuit 
Judge  ordered  a  new  trial  because  of  this  er- 
ror. 

(c)  We  do  not  think  the  exception  to  the 
trial  justice's  refusal  to  charge  the  ninth  re- 
quest was  too  general.  The  plaintiff  had  em- 
bodied his  requests  to  charge  in  writing,  that 
were  set  out  in  the  trial  justice's  report  of  the 
case.  The  trial  Justice  had  charged  all  to  be 
correct  in  law,  except  the  ninth.  Such  being 
the  case,  when  the  plaintiff  in  the  court  be- 
low, in  his  tenth  exception,  stated:  "(10)  Be- 
cause the  trial  Justice  erred  In  not  charging 
the  requests  made  by  the  plaintiff,"— he  ena- 
bled the  circuit  Judge  to  lay  his  finger  directly 
upon  the  alleged  error.  Hence,  it  cannot  be 
said  the  exception  was  too  general. 

(d)  We  think  the  trial  justice  should  have 
charged  the  jury  as,  in  the  ninth  request  of 


Uie  plaintiff.  It  was  asked  of  blm.  This  be- 
ing a  pledge  not  imder  a  written  Instrument, 
it  would  have  been  proper  for  the  trial  Justice 
to  have  charged:  "If  the  cow  was  delivered 
to  Brown  simply  as  a  pledge,  and  not  sold  to 
Brown,  then  Brown,  when  Covington  failed 
to  pay  at  the  stipulated  time,  had  a  right  to 
sell  the  cow." 

(e)  We  think  the  fourth  and  fifth  ground* 
of  appeal  are  already  disposed  of  in  our  pre- 
vious declarations  of  the  law. 

(f)  We  think  the  sixth  ground  of  appeal  is 
disposed  of  by  what  we  have  held  under  the 
division  b. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  a£Brmed. 

McIVER,  C.  J.,  and  McGOWAN,  J„  concur. 


(42  8.  C.  15S) 
NURNBERGEB    v.    TOWN    COUNCIL    OF 
BAHNWELL.  CALIFF  v.  SAilB.  BRO\^^^ 
V.    SAME.    AJJDERSON   v.   SAME.    FUR- 
MAX  et  al.  V.  SAME. 
(Supreme  Court  of  South  Carolina.    July  27, 
1894.) 

MuKioiP^kL  Corporations— LiABiLiTT  for  E^cess- 
rvE  License  Fees. 
The  dispensary  act  aathorissed  licenseB  for 
the  sale  of  liquor  to  be  issned  to  June  30,  1893. 
and  no  longer,  on  payment  of  half  the  required 
annual  fee.  Plaintiff  paid  the  full  annual  fee 
for  a  license  to  January  1, 1894,  upon  the  prom- 
ise of  the  town  council  to  refund  the  excess  if 
the  license  should  be  held  void  after  June  SOth. 
Plaintiff  was  compelled  to  cease  business  under 
the  license  on  June  SOth.  Held,  that  an  action 
against  the  council  for  money  had  and  re- 
ceived would  lie  to  recover  the  excess  paid. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  James  F.  Izlar,  Judge. 

Actions  by  C.  F.  Numberger,  O.  C.  Caiiff, 
Charlie  Brown,  H.  K.  Anderson,  and  J.  B. 
Furman  &  Bro.,  respectively,  against  the 
town  council  of  Barnwell,  to  recover  ex- 
cessive license  fees  exacted  from  them.  The 
cases  were  considered  together,  and  judg- 
ment rendered  for  plaintiffs.  Defendant  ap- 
peals.    Affirmed. 

Robert  Aldrlch,  for  appellant  Bellinger 
&  Thompson,  for  respondents. 

McGOWAN,  J.  The  complaint  In  each  of 
the  above  five  actions,  except  in  the  single 
particular  of  the  name  of  the  plaintiff.  Is 
Identical;  and,  to  avoid  confusion,  we  will 
confine  ourselves  to  the  first  one,  regarding 
what  may  be  said  In  that  as  applying  to 
each  of  the  others. 

The  complaint  stated,  among  other  things, 
"that  the  town  council  of  Barnwell,  up  to 
the  30th  of  June,  1883,  had  the  power  of 
fixing  the  amount  of  license  for  tlie  retail 
of  intoxicating  and  malt  liquors  within  the 
limits  of  the  town  of  Barnwell;  that  the  de- 
fendant town  council  fixed  the  amount  of 
the  license  for  the  retail  of  liquor  within  the 
said  town  of  Barnwell  from  tlie  let  dnv 
of  January,  1803,  to  December  the  31st  of 
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same,  at  the  sum  of  $560;  that  tbe  act  ap- 
proved December  24,  1892  (section  6),  and 
known  aa  the  "Dispensary  Act,'  provides 
that  no  license  tor  the  sale  of  spirituous 
liquors  now  authorized  to  be  granted  by 
municipal  attthorltles  shall  be  of  any  force 
or  effect  after  June  30,  1893,  but  licenses 
may  be  issued  or  extended  to  said  June  30, 
1893,  xspon  payment  of  one-half  the  annual 
license  required  by  the  municipal  and  county 
authorities;'  tliat  the  plaintiff,  as  aforesaid, 
after  having  complied  with  all  the  require- 
meats  for  obtaining  license  In  incorporated 
towns,  toidered  to  the  said  town  council 
the  sum  of  $280,— one-half  of  the  annual  li- 
cense as  fixed  by  the  said  town  council,— 
and  demanded  a  license  for  six  months,  ex- 
piring on  Jane  80,  1893;  that  the  said  de- 
fendant, as  aforesaid,  refused  to  accept  the 
same,  but  demanded  the  full  sum  of  $560,— 
the  fall  amount  of  the  annual  license  as 
above;  tbat  the  plaintiff  thereuiH>n,  under 
protest,  paid  to  said  defendant  the  said  sum 
as  fixed  for  an  annual  license,  and  tbe  said 
town  oonncO,  throng  tbe  proper  officers, 
duly  Issued  to  the  plaintiff  license  to  carry 
on  the  business  of  retail  liquor  dealer  in  the 
town  of  Bamw^  until  the  1st  day  of  Jan- 
uary, 1804,  etc.;  that  the  said  plaintiff  was 
induced  to  pay  the  said  excess  of  $280  upon 
the  promise  by  the  said  town  council  tbat 
if  the  said  Ueense  was  Illegal  and  void  after 
June  30,  1893,  and  the  said  plaintiff  was  not 
allowed  by  law  to  carry  on  his  business  as 
retail  liquor  deel»,  then  the  said  town  coun- 
cil would  repay  to  the  plaintiff  the  said  sum 
of  $280  excess  as  aforesaid;  that  by  force 
of  the  act  of  assembly  approved  December 
24,  1892,  known  as  the  'Dispensary  Act,' 
above  referred  to,  the  plaintiff  was  com- 
pelled to  close  bis  doors  on  June  30^  1893, 
and  now,  notwithstanding  the  license  of  the 
said  defendant  as  aforesaid,  the  plaintiff  is 
Informed  and  believes  that  It  is  now  unlaw- 
ful to  carry  on  his  retail  liquor  business  in 
the  said  town  of  Barnwell;  that  the  said 
sum  of  $280,  induced  to  be  paid  by  the  plain- 
tiff by  the  representations,  promises,  and 
circumstances  as  aforesaid,  was  tturned  into 
the  treasury  of  tbe  town  of  Barnwell,  and 
was  expended  on  the  streets  and  other  im- 
provements of  said  town,  and  for  other  cor- 
porate purposes.  Wherefore,  the  plaintiff 
demands  judgment  against  tbe  defendant, 
the  town  of  Barnwell,  for  tbe  sum  of  two 
hundred  and  eighty  ($280)  dollars  and 
costs,"  etc. 

After  tbe  complaint  was  read  the  defend- 
ant's attorney  interposed  an  oral  demurrer 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
the  contract  sued  on  was  ultra  vires,  and  not- 
binding  on  the  defendant  corporation.  The 
defendant  admitted  the  truth  of  each  and 
every  allegation  in  the  complaint  contained, 
and  submitted  the  rights  of  the  parties  to 
tbe  court  After  argument,  his  honor. 
Judge  Izlar,  made  the  following  order: 
"This  cause  conaes  on  to  be  heard  on  the 


complaint  and  answer  admitting  the  facts 
stated  In  the  complaint  I  think  the  case 
comes  clearly  within  the  principles  stated  in 
the  case  of  Coleman  v.  Chester,  14  S.  C.  291. 
Ordered,  that  the  plaintiff  in  each  case  have 
Judgment  against  tbe  defendant  for  the  sum 
of  two  hundred  and  eighty-eight  and  69/100 
dollars  and  costs,"  etc.  From  this  order 
tbe  defendant  appeals'  to  this  court,  upon  tbe 
following  exceptions:  "(1)  That  his  honor 
committed  error  of  law,  as  respectfully  sub- 
mitted, in  holding  that  tbe  case  comes  with- 
in the  principal  stated  in  Coleman  v.  Chester, 
14  S.  0.  291,  but  shotild  have  held  tbat  there 
being  no  authority  for  making  such  a  con- 
tract as  that  alleged  in  the  complaint  proved, 
nor  alleged  and  admitted,  the 'action  could 
not  be  maintained,"  etc.  "(2)  That  bis  honor 
the  presiding  judge  should  have  held,  as  It 
is  respectfully  submitted,  that  the  promise 
to  repay  to  the  plaintiff  one-half  of  the 
amount  paid  by  him  for  license  was  ultra 
vires,  and  not  binding  upon  the  defendant 
corporation.  (3)  That  the  said  judgment  is 
otherwise  contrary  to  law,"  etc. 

As  we  understand  it,  the  case  is  not  to  be 
determined  by  the  principle  stated  in  the 
case  of  Coleman  v.  Chest»,  14  S.  C.  286,  nor 
can  the  alleged  contract  made  be  considered 
as  ultra  vires.  The  facts  admitted  to  be  true 
show  that  the  half  year's  license  left  with 
the  dty  council  did  not,  in  any  sense,  belong 
to  the  corporation,  but  was  to  be  kept  and 
returned  in  case  the  license  should  be  held 
\cAA  at  a  future  day,  but  Instead  of  doing 
80,  the  money  was  turned  into  the  treasury, 
and  expended  on  the  streets  and  other  im- 
provements of  the  town  of  BamwelL  "If  A. 
wrongfully  takes  gtiods  from  B.,  and  sells 
them,  or  has  obtained  money  from  B.  by 
fraud  or  by  B.'s  mistake,  or  the  like,  B.  may 
sue  A  for  the  amount  on  an  implied  contract 
by  A.  to  pay  it  to  him.  This  is  called  'an 
action  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff.' "  "It 
Is,  undoubtedly,  the  general  rule  that  a  mu- 
nicipal corporation  is  only  liable  upon  express 
contracts  duly  authorized.  Tho'e  are,  how- 
ever, exceptions  to  this  mla  The  exceptions 
relate  to  liabilities  for  the  use  of  money  or 
other  property  which  does  not  belong  to  the 
municipality,  and  to  liabilities  springing 
from  the  neglect  of  duties  imposed  by  the 
charts,  from  which  Injuries  to  the  person  or 
propertT  of  pardes  are  produced.  Municipal 
cori>oratlons,  therefore,  like  private  corpora- 
tions, may  be  liable  upon  implied  contracts, 
within  the  scope  of  their  powers,  'to  be  de- 
duced by  Inference  from  authorized  corpo- 
rate acts,  without  either  vote,  deed,  or  writ- 
ing.' This  doctrine  is  well  established, 
•  •  •  and  the  principle  upon  which  this 
doctrine  rests  Is  that  if  a  municipality  ob- 
tain the  money  or  property  of  another  by 
mistake,  or  without  authority  of  law,  it  is 
her  duty  to  make  restitution  or  compensa- 
tion,—not  from  any  contract  entered  into  by 
her  on  the  subject,  but  from  the  general  ob- 
ligation to  do  justice,  which  binds  all  per- 
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SODS,  whrthor  natural  c-  artJflclaL"  "The 
obligation  to  do  Justice  rests  upon  all  per- 
sons, natural  and  artificial;  and,  If  a  munic- 
ipality obtains  the  money  or  property  of  oth- 
ers without  authority,  the  law,  Independent 
of  any  statute,  will  compel  restitution  or 
compensation."  15  Am.  &  E<ng.  Einc.  Law, 
p.  1063,  and  numerous  notes.  "An  executory 
contract,  made  without  authority,  cannot  be 
enforced;  but  where  the  contract  has  been 
executed,  and  the  corporation  haa  received 
tiie  benefit  of  it,  the  law  interposes  an  estop- 
pel, and  will  not  permit  the  validity  of  the 
contract  to  be  questioned."  Argenti  y.  San 
Francisco,  16  CaL  256,  and  cases  cited.  The 
Judgment  of  this  court  is  that  the  Judgment 
of  the  clrcuit*'court  for  the  plalntllt  in  each  of 
the  five  cases  named  in  the  caption  be  af- 
firmed, and  the  appeal  dismissed. 

McIYER,  a  J.,  and  POPE,  J.,  concur. 


(42  s.  a  97) 

STROM  T.  AMERICAN  FREEHOLD  LAITO 
M»RTG.  00.  OF  LONDON,  limited. 

SEIOLER  T.  SAME. 

(Supreme  Court  of  South  Carolina.    July  27, 
18M.) 

AypBALABui  Ohdbb— AMiomnira  of  Ebbobs — 
Injunotios. 

L  An  order  diBsoIvin^  a  temporary  injunc- 
tion to  restrain  a  sale  under  a  mortgage  exe- 
cuted by  a  married  woman,  on  the  ground  that 
•he  had  no  power  to  execute  it,  Is  appealable. 

2.  An  assignment  that  the  court  erred  in 
holding  that  an  injunction  order  was  irregular- 
ly issued  is  BufScient,  where  that  was  one 
ground  of  the  motion  to  dissolve  the  injunction. 

8.  A  sale  under  a  mortgage  given  by  a  mar- 
ried woman  should  be  enjoined  until  a  hearing 
as  to  her  power  to  execute  it. 

Appeal  from  common  pleas  circtiit  court  of 
Edgefield  county;  J.  H.  Hudson,  Judge. 

Actions  by  Mary  A.  Strom  and  Mary  M. 
Seigler,  respectively,  against  the  American 
fVeehold  Land  Mortgage  Company  of  Lon- 
don, Limited,  to  restrain  sales  under  a  mwt- 
gage.  The  two  cases  wore  considered  to- 
getb^.  From  an  order  dissolving  a  prdlm- 
Inary  Injunction,  plaintiffs  appeal.  Re- 
versed. 

S.  McG.  Slmkins  and  Folk  &  Folk,  for  ap- 
pellants. J.  T.  Sloan.  Jr.,  A.  J.  Green,  and 
Hi  P.  Green,  for  respondent 

MelVER,  C  J.  OBiese  two  cases,  present- 
ing the  same  facts  substantially,  and  In- 
y<dving  the  same  legal  questions,  were,  by 
consent  of  the  parties,  beard  and  will  be  con- 
sidered together.  For  convenience  of  phrase- 
ology our  remarks  will  be  applied  to  the 
first-named  case,  but  what  we  shall  say  In 
that  case  must  be  regarded  as  equally  ap- 
plicable to  tbe  second  case.  At  the  proper 
time  a  motion  to  dismiss  tbe  appeal  was 
made»  but,  as  that  motion  was  based  solely 
upon  the  groimd  that  the  order  from  which 
the  appeal  was  taken  was  not  appealable, 
the  court  thougfit  it  best  to  defer  any  decl- 


don  of  the  motion  to  dismiss  the  appeal  un- 
til after  the  whole  case  was  heard,  as  the 
court  would  be  better  enabled,  after  hearing 
the  whole  case,  to  determine  whether  the 
matter  sought  to  be  appealed  from  is  appeal- 
able. We  will,  therefore,  proceed  first  to 
dispose  of  the  motion  to  dismiss  the  appeaL 
For  this  purpose  a  condensed  statement  is 
necessary.  On  the  4th  of  Mardi,  1887,  the 
plalnticr,  then  and  yet  being  a  married  wo- 
man, executed  a  mortgage  of  certain  real 
estate  to  the  defendant  company  to  secure 
the  payment  of  her  promissory  note,  which 
became  due  and  payaUe  on  the  1st  of 
March,  1882.  This  mortgage  contained  a 
provision  empowering  the  defendant  com- 
pany to  sell  the  mortgaged  premises  upon 
default  in  payment  of  the  mortgage  debt 
at  maturity,  and  the  defendant  company, 
under  this  power  of  sale,  advertised  the 
mortgaged  premises  for  sale  on  the  2d  day 
of  October,  1883.  Thereupon  the  plaintiff 
commenced  this  action,  alleging  in  her  com- 
plaint, which  was  verified,  that  the  contract 
sought  to  be  enforced  by  the  sale  of  the 
mortgaged  premises  was  usurious  by  reason 
of  the  fact  that,  at  the  time  said  loan  was 
made,  20  per  cent,  thereof,  to  wit,  the  sum  of 
$80,  was  reserved  by  the  agents  of  the  de- 
fendant company,  with  the  knowledge  of 
said  company,  as  their  compensation  for  their 
sorrlces  in  negotiating  said  loan;  and  also 
alleging  that  such  contract  was  not  such  a 
one  as  she  had  the  power  to  make,  being  a 
married  woman  at  the  time;  and  praying- 
First,  that  the  note  and  mortgage  be  ad- 
Judged  and  declared  usurious  and  illegal, 
and  that  she  may  have  Judgment  for  the  pen- 
alties in  such  case  provided;  second,  that  said 
note  and  mortgage  be  declared  null  and  void, 
and  that  the  same  be  canceled;  third,  that 
defendant  be  perpetually  enjoined  from  sell- 
ing the  mortgaged  premises,— and  tor  such 
other  and  further  relief  as  to  the  court  may 
seem  meet  and  proper.  An  ex  parte  applica- 
tion for  an  Injunction  was  made  to  his  honor. 
Judge  Elrnest  Gary,  based  upon  the  verified 
complaint,  together  with  an  aflldavlt  of  J. 
P.  Strom,  the  husband  of  the  plaintiff,  in 
which,  among  other  things,  he  states  that 
he  was  well  acquainted  with  all  the  facts 
and  circumstances  attending  the  negotiations 
for  the  loan,  made  with  one  Lockhart  as  the 
agent  of  defendant  company,  and  that  said 
Lockhart  was  distinctly  Informed  and  weQ 
knew  that  the  money  was  borrowed  to  pay 
deponent's  own  debts,  and  that  his  wife 
would  sign  the  mortgage  to  secure  the  loan, 
in  order  that  he  (the  husband)  might  get  the 
money;  that  the  plaintiff  never  received  any 
part  of  the  money,  but  the  whole  of  it  was 
applied  to  the  payment  of  his  own  debts, 
and  none  of  it  was  applied  to  the  use  of  the 
plaintiff,  or  for  the  benefit  of  her  separate 
estate,  in  any  shape  or  form  whatsoever;  and 
that,  when  said  loan  was  perfected,  the  said 
Lockhart  deducted  therefrom  the  sum  of 
$80,-20  pw  cent  of  the  amount  of  the  loan. 
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-claiming  tbe  same  as  his  commissions  tor 
his  services  In  negotiating  the  loan.  Upon 
this  showing,  .Tndge  Gary,  on  the  27tb  of 
September,  1893,  at  chambers,  granted  as 
order  enjoining  tbe  defendant  tcora  selling 
the  mortgaged  premises  mitU  the  fm-ther  or- 
der of  the  com-t,  with  leave  to  defendant  to 
move,  before  him  or  some  other  circuit  Judge, 
on  10  days'  notice,  to  dissolve  said  injunc- 
tion. Tbe  defendant  gave  notice  that,  on  a 
day  therein  specified,  a  motion  would  be 
made  before  his  honor,  Judge  Hudson,  at  his 
chambers,  to  vacate  the  said  injunction,  "be- 
cause tbe  same  was  Irregularly  Issued,  In 
that  (1)  it  does  not  appear  from  the  said 
complaint  and  affidavits  tbat  the  plaintiff  Is 
entitled  to  the  said  Injunction;  (2)  It  does  ap- 
pear from  the  said  order  of  Injxmctlon  that 
the  same  Is  in  violation  of  section  402  of  the 
Code;  (3)  and,  further,  that  the  said  order  of 
injunction  was  improvldently  granted,— and 
in  support  thereof  will  rely  up<Hi  the  at- 
tached affidavit."  A  copy  of  the  affidavit 
thus  referred  to  is  set  oat  In  the  "case"  as 
follows  (omitting  the  venae): 

"I,  Mary  B.  Strom,  being  first  doly  sworn, 
do  depose  and  say  tbat  the  money  received 
on  loan  negotiated  tac  me  by  Mess.  Tutt  & 
Lockhart,  of  Augusta,  Ga.,  and  secured  by 
mortgage  dated  4th  day  of  March,  1887,  given 
to  the  American  Freehold  land  Mortgage 
Co.  of  London,  Lrimlted,  Is  not  to  be  used  In 
payment  of  my  husband's  debts,  but  for  my 
sole  use  and  benefit 

"[Signed]  Mary  a  Strom," 

"Subscribed  and  sworn  to  before  me  and  in 
my  presence  by  Mrs.  M.  B.  Strom,  this  4th 
day  of  March,  1887. 

"[Signed]  &  O.  Cartledge.     tl*.  S.]" 

In  response  to  this  affidavit  tbe  plalntlfT 
presented  her  affidavit,  which  purports  to 
have  been  duly  sworn  to  before  a  notary 
public  on  the  SOth  of  October,  1803,  in  which 
she  deposes  as  follows:  "Tbat  on  the  day 
said  affidavit  is  purported  to  have  been  exe- 
cuted, that  she  signed  a  number  of  luipera 
for  securing  the  loan  herein,  being  notes  for 
the  principal  sum,  coupon  notes  for  the  In- 
terest, and  a  mortgage  to  secure  both;  that  she 
intended  to  sign  said  papers,  and  they  were 
the  only  ones  that  she  was  Informed  she 
was  expected  to  sign,  and  that,  when  she 
signed  said  papers  on  tbat  day,  they  were 
the  only  ones  she  Intended  to  sign,  and  had 
no  luiowledge  or  Information  of  any  otta- 
ars;  that,  if  she  signed  said  alleged  affidavit, 
tbla  deponent  says  she  was  never  sworn, 
and  tbat  she  did  not  know  its  purport,  or 
the  contents  thereof,  and  the  statements 
thereof  were  entirely  Inconsistent  with  the 
facts  then  in  the  knowledge  of  this  depo- 
nent, and  the  agent  or  agents  of  the  com- 
pany." When  tbe  motion  came  before  Judge 
Hudson,  and  before  the  pleadings  were  read, 
plaintiff  moved,  without  previous  notice  to 
defendant,  for  leave  to  amend  her  complaint 
"by  alleging  tender  under  the  plea  of  usury, 
but  no  tender  has  ever  be«i  made."  Inas- 
T.20e.E.no.l — 2 


mnch  as  It  does  not  appear  that  any  ruling 
was  made,  or  any  other  action  taken  upon 
this  motion  to  amend,  tbat  matter  is  not  be- 
fore us,  and  may  be  dismissed  from  the 
case.  The  motion  to  dissolve  the  Injunction 
was  beard  by  his  honor,  Judge  Hudson,  up- 
on the  papers  hereinbefore  stated  and  set 
out,  and  on  the  19th  of  November,  1893,  he 
granted  a  short  order,  in  which  no  reasons 
whatever  are  stated,  or  even  indicated,  dla- 
solTlng  the  Injunction. 

This  being  tbe  nature  of  the  case,  which 
we  have  deemed  It  necessary  to  state  fully, 
and  perhaps  at  unnecessary  length,  the  first 
question  which  confronts  us  is  whether  the 
order  of  Judge  Hudson  is  appealable.  While 
It  may  be  true  that  motions  for  injunction 
and  to  dissolve  temporary  injunctions  are, 
to  some  extent  at  least,  addressed  to  tbe 
discretion  of  tbe  court,  and  are  therefore 
not  appealable,  yet  we  are  not  prepared  to 
go  to  the  extent  of  holding  that  in  no  case 
is  an  order  dissolving  a  temporary  Injunc- 
tion appealable;  and  we  do  not  think  that 
any  of  the  cases  cited  by  counsel  for  re- 
spondent require  as  to  go  to  that  extent 
On  the  contrary,  it  Is  not  difficult  to  con- 
ceive of  cases  In  which  the  remedy  by  injunc- 
tion is  absolutely  essential  to  the  assertion  and 
preservation  of  the  legal  rights  of  a  party, 
and.  In  such  a  case,  to  deny  the  right  of  ap- 
peal would  be  to  deny  a  legal  right  secured 
to  tbe  citizen  by  the  constitution  and  laws  of 
this  commonwealth.  This  case,  it  seems  to 
us.  In  one  of  its  aspects  at  least,  presents  an 
instance  falling  into  Oie  class  mentioned; 
for,  passing  by  the  question  of  usury,  and 
looking  alone  to  the  other  ground  upon 
which  the  plaintiff  claims  relief,  to  wit,  that 
the  mortgage  under  which  tbe  defendant  is 
proposing  to  sell  the  plaintiff's  land  was 
not  such  a  paper  as  the  plaintiff,  being  a 
married  woman,  had  the  power  to  execute 
under  the  law  as  it  stood  at  the  date  of  the 
mortgage,  it  is  very  obvious  that  If  tbe  sale 
Is  allowed  to  proceed,  under  the  case  of 
Neal  V.  Bleckley,  36  S.  C.  478,  15  S.  B.  733, 
the  plaintiff  will  be  deprived  of  her  fegal 
right  to  have  tbe  question  of  her  power  to 
make  the  mortgage  determined  by  tbe  prop- 
er tribunal  constituted  for  that  purpose. 
Whether  the  plaintiff  will  be  able  to  estab- 
lish her  claim  of  want  of  power  to  execute 
the  mortgage  is  a  question  entirely  foreign 
to  tbe  present  inquiry,  and  we  do  not  de- 
sire to  be  regarded  as  expressing,  or  even 
Intimating,  any  opinion  as  to  that  question. 
Tbe  only  inquiry  here  Is  whether  she  shall 
be  denied  the  opi>ortunIty  of  making  that 
question,  and  of  having  It  determined  by 
the  tribunal  constituted  for  tbe  trial  of  sucb 
a  qnestion.  We  do  not  think  that  such  a 
question  can  be  conclusively  determined,  un- 
der a  motion  before  a  circuit  Judge,  heard 
at  diambers,  npoa  affidavits  merely.  It  fol- 
lows, therefore,  tbat  the  motion  to  atamtaa 
tbe  appeal  must  be  refused. 

Tbe  appeal  from  the  order  of  Judge  Hud- 
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Bon  Is  based  npon  the  several  gronnds  set 
out  In  tbe  record.  The  first  ground,  as  we 
have  already  intimated,  cannot  be  consider- 
ed, because  we  find  nothing  in  the  "case" 
upon  which  it  can  be  based;  for  it  does  not 
appear  that  any  ruling  of  any  kind  was 
made  as  to  the  motion  for  leave  to  amend. 

The  second  and  third  grounds,  relating  to 
the  question  of  usury,  need  not  be  consider- 
ed under  the  view  which  we  take  of  the  case. 

The  fourth,  fifth,  sixth,  and  seventh 
grounds,  all  relating  to  the  question  wheth- 
er the  plaintiff,  being  a  married  woman, 
had  the  power  to  execute  the  mortgage,  have 
already  been  practically  disposed  of  by 
what  we  have  said  in  considering  the  motion 
to  dismiss  the  appeal.  If  the  plalntlfT  shall, 
on  the  trial  of  this  case  upon  Its  merits,  be 
able  to  establish  her  claim  in  this  respect, 
then,  under  the  recent  case  of  Dunbar  ▼. 
Foreman  (S.  C.)  19  8.  E.  186,  she  wonld  be 
entitled  to  have  the  injunction  granted  by 
Judge  Gary  made  perpetual 

The  eighth  ground  presents  the  question 
whether  the  affidavit  made  by  the  plaintiff 
on  the  4th  of  March,  1887,  and  offered  by 
defendant  in  support  of  the  motion  to  dis- 
solve the  injunction,  "was  duly  and  legally 
executed  by  her,"  by  which  we  suppose  is 
meant  sworn  to  by  her.  This  ground  was 
not  pressed  in  the  argument  here,  but  we 
presume  It  is  based  upon  the  fact  that  It 
purports  to  have  been  sworn  to  before  one 
S.  O.  Cartledge,  without  any  addition  of  his 
official  title  showing  that  he  was  competent 
to  administer  an  oath;  but  as  there  does  not 
appear  to  have  been  any  objection  when  it 
was  offered,  on  that  or  any  other  ground, 
the  objection  might,  possibly,  be  regarded  as 
waived.  At  all  events,  under  the  view  which 
we  take,  the  matter  becomes  unimportant 

The  ninth  ground  is  in  these  words:  "Be- 
cause his  honor  erred  in  holding  that  the 
temporary  order  of  Injunction  herein  grant- 
ed was  Irregularly  Issued,  and  in  dissolving 
the  same."  This  ground  Is  objected  to  by 
respondent  as  too  general  to  be  considered, 
and  the  case  of  Garllngton  v.  Ciopeland,  25 
S.  0.  41,  Is  cited  to  sustain  that  objection. 
That  case,  however,  does  not,  In  our  jndg- 
ment,  sustain  the  objection.  There  hla  hon- 
or. Judge  Cothran,  granted  an  order  contin- 
uing In  force  a  previous  restraining  order 
until  a  hearing  on  the  merits,  stating  his 
reasons,  and  the  sole  ground  of  appeal  waa, 
"Because  his  honor  erred  in  making  said  or- 
der, which  is  contrary  to  law;"  and  it  was 
held  to  be  too  general.  Here,  however,  the 
ninth  ground  does  state  specifically  that 
Judge  Hudson  erred  in  holding  that  the 
temporary  Injunction  was  Irregularly  issued, 
and,  aa  that  was  one  of  the  gronnds  upon 
which  defendant  based  the  motion  to  dis- 
solve the  injunction,  plalntifTs  counsel  might 
well  assume  that  such  ground  was  sustained 
In  dissolving  the  injunction.  We  see  noth- 
ing irregular  in  the  order  of  Judge  Gary 
granting    a    temporary    Injunction.    If   the 


facts  stated  in  the  complaint  were  true,  as 
must  be  assumed  in  considering  a  question 
of  irregularity,  then,  as  we  have  seen,  the 
Injunction  should  have  been  granted  until 
the  hearing  on  the  merits. 

The  second  ground  stated  In  the  notice  of 
the  motion  to  dissolve  the  temporary  in- 
junction, to  wit,  that  "it  does  appear  from 
the  said  order  of  injunction  that  the  same 
is  in  violation  of  section  402  of  the  C!ode," 
cannot  be  sustained.  In  what  respect  the 
order  of  Judge  Oary  violates  that  section 
has  not  been  pointed  out,  and  a  careful  read- 
ing of  the  section  fails  to  disclose  any  such' 
violation.  The  section  is  divided  into  ^ght 
subdivisions,  tiie  only  one  of  which  that 
could  by  any  possibility  be  regarded  as  sus- 
taining the  defendant's  position  is  the  sixth, 
which  forbids  the  granting  of  any  order  "to 
stay  proceedings"  for  a  longer  time  than 
20  days,  except  upon  previous  notice  to  the 
adverse  party.  But  the  words  quoted,  as 
we  understand  them,  relate  to  the  proceed- 
ings of  some  court,  or  some  process  issued 
by  Its  authorlly,  and  do  not  refer  to  an  In- 
junction addressed  to  a  private  individual. 
At  all  events,  even  if  we  are  In  error  in  this 
construction,  the  only  effect  would  be  to  ren- 
der the  restraining  order  nugatory  after  the 
lapse  of  20  days,  but  would  not  make  It  ir- 
regular ab  Initio. 

The  third  ground  upon  which  the  motion 
to  dissolve  was  based  has  already  been  prac- 
tically dIsi)osed  of. 

The  judgment  of  this  court  is  that  the  or- 
ders of  Judge  Hudson  dissolving  the  Injunc- 
tion In  each  of  the  cases  be  reversed,  and 
that  the  cases  be  remanded  to  the  circuit 
court  for  a  hearing  on  the  merits,  and  that 
in  the  meantime  the  temporary  injunction  be 
continued  until  dissolved  by  proper  author- 
lly. 

McOOWAIf  and  POPE,  JJ.,  concur. 


(41  8.  C.  71) 

PHUiLIFS  v.  OSWALD  et  aL 

(Supreme  Court  of  South  OaroUna.    July  27. 
1894.) 

HosTOAOB  BT  Uabbied  Wohan— SaIiB — litrskca- 

MEKT. 

Since  the  constitution  gives  a  married 
woman  an  sbBolnte  power  of  alienation,  as  to 
her  separate  estate,  she  cannot  impeach  a  sale 
made  by  a  mortgagee  under  a  power  of  sale 
contained  in  a  chattel  mortgage  executed  by  her 
OB  her  property,  except  for  fraud,  thoagh  such 
mortgage  contains  no  declaration  of  her  inten- 
tion to  Dlnd  her  separate  estate,  as  required  by 
the  act  of  1887.  ' 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  James  F.  Izlar,  Judge. 

Action  by  Almena  Phillips  against  James 
li.  Oswald  and  another  for  the  conversion  of 
a  colt  From  a  judgment  for  plaintiff  de- 
fendants appeal.     Reversed. 

I.  L.  Tobln,  for  appellants.  James  E.  Da- 
vis, for  respondent. 
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McIYOR,  G.  3.  The  plaintiff  brought  this 
action  to  recover  the  yalue  of  a.  certain  bay 
colt  alleged  to  hare  been  seized  and  convart- 
ed  to  their  own  use  by  the  defendants.  The 
defendants  answered,  setting  up  as  a  defense 
to  the  action  that  the  colt  was  taken  posses- 
sion of  by  defendant  Oswald  nnder  the  pow- 
er and  authority  to  that  end  contained  In  a 
chattel  mortgage  given  by  plaintiff  to  said 
defendant,  and  by  him  sold,  In  execution  of 
said  powtf,  at  public  outcry,  and  bought  by 
the  defendant  Williams.  A  copy  of  this  chat- 
tel mortgage  la  set  out  in  the  case,  but  it  is 
not  necessary  to  refer  to  It,  further  than  to 
say  that  it  does  contain  the  power  of  sale 
above  referred  to.  In  case  of  the  nonpayment 
at  maturity  of  the  note  which  it  was  given 
to  secure.  The  case  is  very  meager,— does 
not  set  ont,  mr  even  state,  any  of  the  testi- 
mony offered,  except  copies  of  the  note  and 
mortgage,— and  we  can  only  gather  from 
the  charge  of  the  circuit  judge,  which 
seems  to  be  set  out  In  full  In  the  case,  the 
point  upon  which  the  case  was  made  to 
turn  in  the  court  btiow.  We  infer  from 
the  charge  that  there  was  testimony  tend- 
ing to  show  that  the  plaintiff  was  a  mar- 
ried woman  at  the  time  of  the  execution  of 
the  note  and  mortgage  referred  to,  and  that 
the  case  was  treated  as  If  the  same  were  ex- 
ecuted after  the  passage  of  the  act  of  1887, 
and  before  the  passage  of  the  act  of  1891,  al- 
though both  the  note  and  mortgage  were  dat- 
ed on  the  30th  day  of  Decemljer,  1891,  and 
the  last-mentioned  act  was  approved  on  the 
23d  of  December,  1891.  But  we  suppose  that, 
Inasmuch  as  the  act  of  1891  did  not  go  into 
effect  until  the  expiration  of  20  days  from  its 
approval,  the  caae  was  regarded  as  con- 
trolled by  the  provisions  of  the  act  of  1887. 
At  aU  events,  no  question  is  made  as  to  this 
point,  and  therefore  we  need  not  consider  It 
The  circuit  Judge  cliarged  the  jury  that  un- 
less the  mortgage  contained  a  declaration  of 
her  intention  to  bind  her  separate  estate,  as 
provided  for  by  the  act  of  1887,  the  plaintiff, 
being  a  married  woman  at  the  time,  would 
not  be  bound  thereby,  but  that  the  same  was 
void,  and  ineffectual  to  bind  her.  Inasmuch 
as  It  was  quite  clear  that  neither  the  note  nor 
the  mortgage  contained  any  such  declaration, 
the  jury,  undo:  this  instruction,  found  a  ver- 
dict tor  the  plaintiff;  and,  judgment  having 
been  entered  thereon,  the  defendants  ap- 
pealed, filing  separate  exceptions,  which  are 
set  out  in  the  record.  AU  of  the  exceptions, 
except  the  first,  second,  and  seventh  filed  by 
the  defendant  Oswald,  impute  enor  to  the 
circuit  judge  in  failing  or  refusing  to  charge 
the  several  propositions  of  law  therein  stat- 
ed. But,  as  the  case  does  not  show  that  the 
circuit  judge  was  requested  to  charge  any  of 
these  propositions,  It  follows,  necess-arily,  un- 
der the  well-settled  rule,  that  none  of  these 
exceptions  can  be  considered. 

We  will  first  direct  our  attention  to  the  sev- 
enth exception  tiled  by  defendant  Oswald, 
■vhlch  Is  in  these  words:   "Because  his  honor 


charged  the  jury  that  If  the  paper  does  not 
contain  the  declaration,  neither  the  mortgage 
nor  the  note,  then  It  is  an  invalid  paper,  and 
the  powo:  in  that  paper  amounts  to  nothing." 
Under  the  authority  of  the  recent  case  of 
Neal  V.  Blecliley.  86  S.  0.  468,  15  S.  B.  733, 
approved  and  followed  in  the  still  more  re- 
cent case  of  Langston  v.  Smyiey,  38  S.  O., 
at  page  124,  16  S.  E.  771,  this  exception  must 
be  sustained.  In  the  case  first  cited  it  is 
said:  "The  power  of  alienation  conferred  up- 
on a  married  woman  by  the  tervaa  of  the  con- 
stitution being  wlthont  any  limitation  or 
qnalification,  such  as  that  found  in  the  stat- 
ute as  to  h«-  power  to  contract,  •  •  •  the 
plaintiff  had  full  pow»  to  sell  hw  separate 
estate,  without  regard  to  the  purpose  of  such 
sale,  or  the  application  to  be  made  of  the 
proceeds,  either  by  herself  or  by  her  agent. 
Having  such  power  to  sell,  she  could  lawful- 
ly delegate  it  to  another,  •  •  •  and  hence 
she  cannot  impeach  such  sale,  except  for 
fraud."  This  language  Is  diroctiy  applicable 
to  the  present  case.  The  plaintiff,  though  a 
married  woman,  had  full  power  to  sell,  either 
in  person  or  by  an  agent,  any  portion  of  her 
separate  estate;  and,  having  delegated  this 
power  to  sell  the  propwty  here  in  question  to 
the  defendant  Oswald,  the  sale  made  by  him 
In  pursuance  of  such  delegated  authority  can- 
not be  impeached  by  her,  except  for  fraud, 
which  is  neltbw  alleged  nor  proved.  Under 
this  view  of  the  case  the  points  presented  by 
the  first  and  second  exceptions  presented  by 
the  defendant  Oswald  do  not  arise,  and  there- 
fore need  not  be  considered.  The  judgment 
of  this  court  Is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remand- 
ed to  that  court  for  a  new  trial 

McGOWAN  and  POPE,  JJ.,  concur. 


(42  S.  C.  43) 

SnnkfS,  Clerk  of  Court,  v.  KEARSE  et  nx. 
SAME  V.  WnXIAMS  et  al. 

(Supreme  Court  of  South  Carolina.    July  26. 
1804.) 

MOKTOAOM  —  BTATOTORT    LiEST    IS  PARTITION  — 

Patmest— Pkescmption  fkom  Lapse  of  Twen- 
ty Yeabs — Trusts. 

1.  The  presumption  of  payment  of  a  mort- 
gage arising  from  the  lapse  of  more  than  20 
years  after  maturity  is  not  rebutted  by  an  ad- 
mission that  it  was  not  paid,  made  by  the  mort- 
gagor more  tbna  20  years  before  suit  was 
brought  to  foreclose  It.  Nobles  v.  Hogg,  15  S. 
B.  359,  36  S.  C.  328,  distinguished. 

2.  Nor  Is  such  presumption  rebutted  by 
compliance  with  the  recording  acts  as  to  such 
mortgafre. 

3.  Under  Act  1791  (5  St.  170),  which  de- 
clares that  after  condition  broken  a  mortgagor 
is  still  the  owner  in  fee  of  the  land  mortgaged, 
and  the  mortgagee  has  his  lien  on  the  land  to 
secure  his  debt,  a  grantee  of  the  mortgagor,  aft- 
er condition  broicen,  does  not  bold  the  liiud  in 
tmst  for  the  mortgagee  or  his  successors  in  in- 
terest. 

4.  Act  1791  (B  St.  164).  relating  to  partition, 
provides  that  the  court  may  direct  a  sale  on  such 
credit  as  it  shall  deem  right,  and  the  property 
to  stand  pledged  for  the  payment  of  the  price. 
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Hdd,  that  payment  of  snch  price  will  be  pre- 
Bomed  20  jears  after  suit  to  foreclose  snch  lien 
might  have  been  brought,  in  the  absence  of 
proof  of  any  facta  in  rebnttal  thereof. 

Appeal  from  common  pleas  circuit  court, 
Barntrell  county;  James  F.  Izlar,  Judge. 

Two  actions— one  by  W.  Ollmore  Slmms, 
derk  of  the  circuit  court  of  Barnwell  county, 
S.  O.,  against  Henry  C.  Kearse  and  wife,  and 
the  other  by  the  same  plaintiff  against  O.  A. 
Williams  and  others— to  foreclose  certain 
mortgages.  From  a  Judgment  for  plaintiff 
in  each  case,  defendants  appeal.     Reversed. 

James  B.  Davis,  Patterson  &  Holman,  and 
I.  L.  Tobin,  for  appellants.  Joseph  M.  Sltin- 
aee  and  Thos.  S.  Mooirman,  for  respondent 

POPE,  J.  These  two  actions  were  tried 
separately  In  the  court  of  common  pleas  for 
Barnwell  county.  In  this  state,  on  Its  equity 
side,  by  Judge  Izlar.  By  his  decree  In  each 
case  he  adjudged  the  plaintiff  entitled  to  the 
relief  as  prayed  for  in  each  complaint.  The 
defendants  respectively  have  appealed  from 
such  decrees,  but,  inasmuch  as  the  issues  in 
each  case  are  the  same,  arising  from  Identical- 
ly the  same  state  of  facts,  an  order  was  pass- 
ed, by  consent,  in  this  court,  consolidating 
the  two  appeals.  It  seems  that  one  John 
Manuel,  while  a  dtlzen  of  Barnwell,  in  this 
state,  departed  this  life  in  September,  1857, 
intestate,  leaving  as  his  heirs  at  law  bis 
widow,  Mary;  his  sons,  William,  John,  Mel- 
ford,  and  Owen  W.  Manuel;  and  his  daugh- 
ters, Mai7  Bowen  and  Nancy  B.  Bowen. 
He  was  seised  at  the  time  of  his  death  of  two 
tracts  of  land,  one  containing  217  acres  of 
land,  and  the  other  tract  of  land  containing 
186  acres.  In  April,  1859,  an  action  for  par- 
tition of  said  lands  among  the  said  heirs 
at  law  was  commenced  In  the  court  of  equity 
tor  Barnwell,  and  such  proceedings  were  had 
in  such  action  that  Johnson  Hagood,  then 
commissioner  of  equity  for  said  Barnwell 
district  (now  county),  was  directed  to  sell 
said  lands,  to  the  end  that  the  proceeds  of 
such  sale  might  be  divided  among  the  heirs 
at  law  of  said  John  Manuel,  deceased,  accord- 
ing to  their  respective  rights  therein  under 
the  laws  of  this  commonwealth.  At  such 
sale,  which  occurred  on  the  7th  November, 
1858,  the  said  Owen  W.  Manuel  became  the 
purchaser  of  said  217  acres  of  land  at  the 
price  of  $500,  and  as  such  purchaser  executed 
bis  bond  to  said  Hagood,  as  commissioner  In 
equity,  his  successors  in  office  and  assigns, 
in  the  penalty  of  $1,000,  conditioned  to  pay 
$250  and  interest  thereon  on  the  7th  Novem- 
ber, 1860,  and  to  pay  $250  and  interest  there- 
on on  the  7th  day  of  November,  1861,  and 
also  executed  a  mortgage  of  said  217  acres 
of  land  to  secure  the  payment  of  said  bond. 
This  bond  and  mortgage  were  duly  recorded 
in  the  office  of  the  register  of  mesne  convey- 
ances for  Barnwell  county.  Of  the  purchase 
money  only  the  sum  of  $139  was  credited  on 
■aid  bond  as  of  the  7th  November,  1859. 
And  at  sncb  sale  the  said  Owen  W.  Manuel 


became  the  purchaser  of  the  second  tract, 
containing  180  acres,  at  the  price  of  $460; 
and  such  purchaser  executed  his  bond  to  said 
Hagood,  as  commissioner  in  equity,  his  suc- 
cessors in  office  and  assigns,  in  the  penalty 
of  $900,  conditioned  to  pay  $225  on  the  7th 
November,  1860,  and  $225  on  the  7th  Novem- 
ber, 1861,  with  Interest  on  each  Installment 
from  date  of  bond;  and  also  executed  • 
mortgage  of  said  186  acres  of  land  to  secur* 
the  payment  of  its  purchase  money.  Of  the 
said  purchase  money  only  $42  is  credited  on 
the  bond  as  of  the  7th  June,  1859.  This 
mortgage  was  also  duly  recorded  in  the  office 
of  the  register  of  mesne  conveyances  for 
Barnwell  county.  On  the  7th  day  of  Febru- 
ary, 1860,  an  order  was  passed  in  the  court 
of  equity  confirming  the  sales  of  the  two 
aforesaid  tracts  of  land,  and  directing  the 
commissioner  in  equity  to  collect  the  bonds 
when  due,  and  pay  out  tbe  same  to  the  par- 
ties in  interest  Early  In  1861,  Johnson  Ha^ 
good  resigned  his  office  as  commissioner  in 
equity,  and  a  snccessor  was  duly  appointed, 
who  served  as  such  until  the  duties  of  said 
office  were  devolved,  by  a  change  in  our 
organic  law,  upon  the  clerk  of  the  circuit 
court  Tbe  presoit  incumbent  of  that  office 
is  the  plaintiff,  who  was  elected  to  snch  office 
in  1883. 

The  present  plaintiff,  at  the  request  of  the 
distributees  of  John  Manuel,  deceased,  ha> 
Instituted— in  February,  1893— these  two  ao- 
tiona  for  the  foreclosure  of  the  two  mortgages 
executed  by  Owen  W.  Manuel  to  Johnson 
Hagood,  as  commissioner,  eto.  Owen  W. 
Manuel  sold  both  parcels  of  land  during  his 
lifetime,  and  died  In  1869.  Accordingly  tbe 
plaintiff  brought  his  actions  for  foreclosure 
against  the  present  owners,  the  defendants 
named  in  the  two  actions.  The  defendants 
rely  upon  the  presumption  of  payment  arising 
from  tbe  lapse  of  more  than  20  years  from 
November  7,  1861,  up  to  commencement  of 
these  actions,  February,  1893.  The  plaintiff 
Insists  that  such  presumptions  cannot  be  al- 
lowed to  exist  (1)  because  Owen  W.  Manuel 
admitted  In  his  lifetime  that  he  had  not  paid 
his  two  bonds,  and  promised  to  do  so;  (2) 
because  the  purchasers  who  now  hold  said 
lands  had  notice  from  the  recording  of  the 
mortgages  and  the  proceedings  of  record  in 
the  partition  suit  that  such  lands  were  held 
under  the  lien  of  tbe  mortgages  executed  by 
Owen  W.  Manuel  to  Johnson  Hagood,  as 
commissioner  in  equity;  (3)  because  the  de- 
fendants hold  such  lands  as  trustees  for  tbe 
distributees  of  the  estate  of  John  Manuel, 
deceased;  (4)  because  the  act  of  1781  gives  a 
lien  upon  lands  sold  to  effectuate  partition 
among  heirs  at  law  until  such  purchase 
money  is  paid.  We  will  dispose  of  these  posi- 
tions in  their  order. 

When  it  is  remembered  that  Owen  W. 
Manuel,  the  principal  obligor,— whose  prom- 
ise to  pay  the  bonds  Is  relied  upon  to  de- 
feat tbe  presumptlom  of  payment  arising 
from    the    lapse    of    more   than   30   yeart 
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from  the  execution  of  the  same  by  him,— 
died  In  1869,  and  that  more  than  20  years 
have  elapsed  since  1869  to  February,  1893, 
at  which  time  the  actions  for  foreclosure 
were  commenced,  It  seems  to  us  that  no 
force  can  be  given  to  this  proposition  to  re- 
pel this  presumption  of  payment  Such  a 
conclusion  would  be  at  variance  with  the 
well-recognized  principles  of  our  laws.  Ref- 
erence to  and  reliance  upon  the  decision  of 
this  court  as  made  in  the  case  of  Nobles  v. 
Hogg,  36  S.  C.  328,  15  S.  E.  859.  In  that 
case,  a  trustee  appointed  under  a  will  which 
created  a  trust,  when  sued  by  his  cestui 
que  trust,  admitted  under  oath  In  the  trial 
of  the  cause  that  he  had  nevw  at  any  time 
paid  a  farthing  to  such  cestui  que  trust 
It  was  there  held  that,  inasmuch  as  the 
presumption  of  payment  from  lapse  of  time 
was  rebutted,  and  inasmuch  as  the  trustee 
bad  made  a  solemn  admission  that  he  had  nev- 
er paid  anything  to  his  cestui  que  trust,  such 
presumption  could  not  arise.  The  distinc- 
tion between  that  case  and  that  of  the  case 
at  bar  is  palpable,  for  there  the  trustee  ad- 
mitted In  solemn  form  at  the  trial  that  the 
presumption  was  untenable^  while  In  the 
case  at  bar  the  obligor  to  the  bond  had  been 
dead  for  24  years  before  the  trlaL  This  ex- 
ception is  overruled. 

As  to  the  second  proposition,  growing  out 
of  the  notice  to  appellants  from  the  record- 
ing of  the  two  mortgages  In  the  office  of  the 
register  of  deeds  in  the  proper  county,  as  re- 
quired by  our  law  In  such  cases  made  and 
provided,  we  are  unable,  under  the  proof  In 
this  case,  to  agree  that  a  compliance  with  the 
recording  acts  has  such  effect  It  Is  quite 
true  that  recording  of  mortgages  Is  notice  to 
all  persons  of  the  lien  set  out  In  such  mort- 
gages, but  this  Is  true  for  only  the  20  years 
reclconing  from  the  date  of  such  recording. 
Of  course  there  may  be  added  to  this  period 
any  time  additional  which  would  arise  from 
an  admission  by  the  mortgagor  on  such  rec- 
ord that  the  mortgage  was  still  a  subsisting 
lien.  Of  this  latter  fact  there  Is  no  evidence 
In  this  case,  nor  do  we  well  see  how  this 
could  arise  when  the  mortgagor  bad  been 
dead  for  24  years  before  actions  brought 

As  to  the  third  proposition,  which  Insists 
that  the  defendants  hold  such  lands  orig- 
inally covered  by  the  mortgage  as  trustees 
tor  the  distributees  of  John  Manuel,  who 
died  in  1857,  sudi  an  Idea  might  have  been 
tenable  prior  to  the  act  of  1791,  which 
strucit  down  and  destroyed  the  former  law 
as  to  mortgages  of  land  whereby,  upon  con- 
dition brol^en,  the  mortgagee  had  title  to  the 
land  mortgaged.  However,  when  the  act  of 
1791  declared  that,  after  condition  broken, 
the  mortgagor  was  still  the  owner  In  fee  of 
the  land  mortgaged,  and  the  mortgagee  was 
left  his  lien  on  the  land  to  secure  his  debt, 
all  the  prior  law  was  gone.  A  uniform  line 
of  decisions  in  this  state  sustains  this  view. 
In  Thayer  v.  Cramer,  1  McGord,  Bq.  395, 
Judge  Nott  did  say  something  that  has  given 


color  to  the  Idea  that  a  mortgagor  is  a  trus- 
tee for  the  mortgagee,  and  that  a  purchaser 
from  such  mortgagor,  with  notice  of  the 
mortgage,  occupied  no  better  position;  but, 
as  was  pointed  out  In  Norton  v.  Lewis,  3  8. 
C.  32,  such  an  expression  by  Judge  Nott  was 
not  essential  to  the  conclusion  there  reached. 
Chief  Justice  O'Neall  In  the  case  of  Thayer 
v.  Davidson,  Bailey,  Eq.  412,  doubted  wheth- 
er there  was  any  trust  involved  In  the  rela- 
tion of  mortgagor  to  mortgagee.  This  Idea 
of  a  trust  being  enforceable  In  such  cases 
does  not  meet  with  our  approval,  and,  as  we 
thinii,  is  not  sanctioned  by  our  decisions. 

TBe  last  proposition,  as  to  the  effect  of  the 
act  of  1791  upon  the  sales  of  land  to  procure 
a  partition  of  the  lands  of  John  Manuel,  de- 
ceased, among  his  heirs  at  law,  according  to 
their  respective  rights  therein,  presents  a 
more  serious  question.  That  statute  was 
thus  summarized  by  Chief  Justice  Dunkin 
(McQueen  v.  Fletcher,  4  Rich.  Eq.  159):  "The 
act  of  1791  (5  St  164)  provides  that  where 
the  land  cannot  be  fairly  and  equally  divid- 
ed, the  commissioners  shall  make  a  special 
return,  certifying  to  the  court  their  opinion, 
whether  it  will  be  more  for  the  benefit  of 
the  parties  to  deliver  over  to  one  or  more  of 
them  the  property  which  cannot  be  fairly  di- 
vided, upon  the  payment  of  a  sum  of  money 
to  be  assessed  by  the  commissioners,  or  i» 
tell  the  same  at  public  auction  [Italics  ours], 
and.  If  the  court  shall  be  of  opinion  that  It 
would  be  for  the  benefit  of  the  parties  that 
the  same  shall  be  vested  In  one  person  or 
more  persons  entitled  to  a  portion  of  the 
same,  on  the  payment  of  a  sum  of  money, 
they  shall  determine  accordingly;  and  the 
said  person  or  i>er8ons,  on  Hie  payment  of 
the  consideration  money,  shall  be  vested 
with  the  estate  so  adjudged  to  them,  as  fully 
and  absolutely  as  the  ancestor  was  vested. 
But,  If  It  shall  appear  to  the  court  to  be  more 
for  the  Interest  of  the  parties  that  the  same 
should  be  sold,  they  shall  direct  a  sale  on 
such  credit  as  they  shall  deem  right;  and 
the  property  so  sold  shall  stand  pledged  for 
the  payment  of  the  purchase  money."  In 
the  case  at  bar,  in  the  year  1859,  upon  a  re- 
turn of  commissioners  In  partition  made  In 
an  action  to  which  all  the  heirs  at  law  of 
John  Manuel,  deceased,  were  made  parties, 
— fiuch  heirs  at  law  being  all  of  full  age,— 
the  court  of  equity  for  Barnwell  county  de- 
termined that  It  was  for  the  best  Interest  of 
all  of  such  parties  that  the  lands  should  be 
sold  on  a  credit  of  one  and  two  years,  and 
It  was  so  decreed.  The  commissioner  in 
equity  sold  the  lands,  and  his  sales  so  made 
were  confirmed,  and  he  was  ordered  to  col- 
lect the  bonds  when  due,  and  pay  out  the 
proceeds,  when  collected,  to  the  i>arties,  ac- 
cording to  their  respective  Interest  therein. 
The  bonds  are  each  credited  with  a  partial 
payment  as  made  In  1859,  and  no  payments 
are  credited  on  the  bonds  since  that  date 
(1859).  The  last  installments  of  the  bonds 
matured  In  November,  1861.     Some  of  the 
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children  of  John  Owen  b&ve  died  since  the 
sales  were  made,  leaving  children,  some  of 
whom  are  minors.  It  may  be  aa  well  that 
we  should  say  at  the  outset  that  the  decree 
of  the  chancellor  directing  a  sale  on  a  credit 
secured  by  a  mortgage  of  the  lands  sold  will 
not  be  construed  by  us  as  divesting  the  trans- 
action of  the  statutory  lien,  under  the  act  of 
1791,  for  the  payment  of  the  purchase  money. 
This,  being  an  action  for  the  partition  of  land 
belonging  to  the  estate  of  intestate  among 
his  heb:s  at  law,  falls  directly  under  the  pro- 
visions of  the  act  of  1791.  We  are  inclined 
to  hold,  however,  that  there  Is  a  distinction 
to  be  made  between  cases  where  lands  of 
an  Intestate  are  assigned  to  one  or  more  per- 
sons In  Interest  by  the  court,  upon  the  condi- 
tion that  they  pay  the  purchase  money  as 
assessed  by  the  commissioners  In  partition 
to  some  of  the  other  parties  who  get  no  land, 
and  the  cases  where  a  sale  is  ordered  by  the 
court  to  efTectnate  a  partition  on  a  credit  to 
be  made  by  an  officer  of  court  to  whom  the 
bonds  are  made  payable;  and  the  distinc- 
tion is  this:  In  the  first  case  no  party  couies 
between  the  parties  as  the  representative  of 
botb,  while  In  the  late  case  the  officer  of 
court  80  Intervenes.  McQueen  v.  Fletcher, 
supra.  Is  an  illustration  of  the  first  case. 

But  does  the  statutory  lien  for  the  purchase 
money,  or  statutory  mortgage,  as  It  is  some- 
times called,  never  cease?  This  question 
was  considered  In  McQueen  v.  Fletcher,  su- 
pra, and  that  eminent  chancellor.  Job  John- 
stone, who  beard  the  case  on  circuit,  held: 
"But  the  statute  of  1791  gives  a  lien  for  the 
purchase  money  of  an  Intestate's  land  sold 
for  partition,  •  •  •  and  I  may  be  told 
that,  Independently  of  the  Judgment  in  par- 
tition in  this  case,  this  lien  BtiU  subsists,  but 
I  hold  l&at  the  »ame  lapte  of  ttmt  wltieh 
would  pr«*um»  latUfaciion  of  a  judgment,  a 
mortgage,  or  tpeeialty  debt,  will  raise  a  tim- 
Hot  pretumplitm  under  a  statutory  lien. ' 
(Italics  ours.)  When  the  court  of  appeals 
rendered  its  Judgment  it  was  therein  held: 
"And  so,  if  the  Judgment  transferred  the  title 
and  created  a  lien,  and  yet  the  court  is  sat- 
isfied, by  presumption  from  lapse  of  time  or 
otherwise,  the  debt  has  been  paid,  the  Judg- 
ment Is  gone,  and  the  lien,  which  is  merely 
an  incident,  has  ceased  to  exist"  This  court 
has  so  recently  examined  the  question  of  pre- 
sumption of  payment  from  lapse  of  20  years 
In  cases  of  title,  mortgages,  Judgments,  and 
debts  by  specialty  that  we  fear  we  will  be 
but  repeating  ourselves  to  enlarge  at  this 
time  upon  what  has  been  so  recently  decid- 
ed by  us  in  the  cases  of  Trustees,  etc.,  v.  Jen- 
nings (S.  O.)  18  S.  E.  257.  and  Lauderdale  r. 
Mahon  (S.  0.)  19  S.  E.  294.  In  the  case  at 
bar  the  commissioner  in  equity  from  1859  till 
1868,  and  from  1868  until  1803  the  clerk  of 
court,  has  had  the  legal  capacity  to  sue  upon 
these  bonds,  and  the  decretal  order  of  1860 
made  It  their  duty  to  do  so.  After  this  lapse 
of  time-  -more  than  20  years— everything  will 


be  presumed  to  give  effect  to  the  pIea,of  pay- 
ment, such  plea  not  being  destroyed' by  the 
proof  of  any  facts  In  rebuttal  thereof.  It  is 
the  Judgment  of  this  court  that  the  decrees 
of  the  circuit  Judge  in  each  of  the  cases  be 
reversed,  and  that  the  causes  be  remanded 
to  the  circuit  court,  with  directions  that  a  de- 
cree be  formulated  in  each  case  dismissing 
the  complaint. 

McIVEB,  a  J.,  and  McGOWAN,  J.,  concur. 


(42  S.  C.  84) 
EUKER  V.  CARTER, 

(Supreme  Ckiurt  of  Sonth  Carolina.    Jaly  27. 

1894.) 
MOBTOAOB  BT  Marrisd  Womam — Vauditt — Evi- 

DBNCE. 

A  mortgage  made  by  a  marrifd  woman 
will  be  held  void  where  there  Is  clear  evidence 
that  the  money  was  advanced  to  buy  supplies 
for  her  husband's  farm,  and  plaintiff  fails  to 
produce  his  bocks  to  show  to  whom  the  money 
was  charged. 

Appeal  from  common  pleas  circuit  court 
««f  Florence  county;   W.  H.  Wallace,  Judge. 

Action  by  John  Kuker  against  Flora  J. 
Carter  to  foreclose  a  mortgage.  Judgment 
for  defendant     Plaintiff  appeals.     Affirmed. 

John  A.  Kelley,  for  appellant  Woods  & 
Spain,  for  respondent 

McIVER,  O.  J.  This  was  an  action  to  fore- 
close a  mortgage  on  real  estate,  bearing  date 
the  24th  of  January,  1884,  given  by  the  de- 
fendant (who  then  was,  and  still  is,  a  mar- 
ried woman)  to  the  plaintiff  to  secure  an  al- 
leged debt  of  $1,692.29. '  The  main  defense, 
and  the  only  one  under  which  the  questions 
presented  by  this  appeal  arise,  is  whether  the 
defendant,  as  a  married  woman,  bad  the 
power  to  make  the  contract  which  is  the 
basis  of  this  action.  It  appears  that  previous 
to  the  making  of  this  mortgage  the  defendant 
had  executed  another  mortgage  on  200  acres 
of  land  to  the  plaintiff.  The  date  of  the  first 
mortgage  is  not  given  In  the  case,  but,  by 
the  written  consent  of  the  attorneys  on  both 
sides,  it  appears  that  such  mortgage  was 
executed  on  the  22d  of  November,  1882. 
Both  of  these  mortg^ages  were  therefore  ex- 
ecuted after  the  amendment  to  the  married 
woman's  act,  incorporated  in  the  General 
Statutes  of  1882,  which  went  Into  effect  on 
the  Ist  day  of  May  of  that  year,  and  before 
any  question  had  been  mooted  as  to  the  ef- 
fect of  that  amendment,  as  that  question 
seems  first  to  have  been  raised  In  the  case 
of  Habenicht  v.  Rawls,  24  S.  C.  461.  which 
was  not  decided  until  the  25th  of  March. 
1886.  The  consideration  of  the  debt  se- 
cured by  the  first  mortgage  seeuis  to  have 
been  supplies  furnished  by  plaintiff  to  the 
husband  of  the  defendant,  and  also  the  sum 
of  $500  advanced  In  cash  at  or  about  the 
time  the  first  mortgage  was  given,  but  to 
whom  such  cash  advance  was  made— whether 
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to  fbe  husband  oe  the  wife— 1b  one  of  the  coo- 
tested  qnestlona  In  the  case.  A  further  ad- 
vance in  cash  of  $300  being  desired,  the 
plaintiff  agreed  to  make  such  advance  if  the 
defendant  would  give  a  new  mortgage  on  300 
acres  of  land  to  secure  the  lyayment  of  such 
advance,  as  well  as  the  balance  due  on  the 
first  mortgage.  Accordingly,  the  plaintlfT  ad- 
vanced in  cash  the  further  sum  of  $300,  but 
to  whom  such  advance  was  made— whether 
to  the  husband  or  the  wife— is  likewise  one 
ot  the  contested  questions  in  the  case;  and 
the  first  mortgage  wat>  canceled,  and  the 
mortgage  which  constitutes  the  basis  of  the 
present  action  was  given,  wlilch  purports  to 
secure  the  payment  of  the  balance  due  on 
the  first  mortgage,  as  well  as  the  advance  in 
cash  then  made,  of  $300.  The  issues  in  the 
action  were  referred  to  a  referee,  who  found 
that  for  so  much  of  the  debt  secured  by 
mortgage  as  represented  supplies  furnished 
the  defendant  was  not  liable,  and,  there  be- 
ing no  exception  to  that  finding,  that  matter 
Is  out  of  tlie  case.  But  the  referee  also 
found  tliat  the  advances  in  cash— $500  and 
$300— were  made  to  the  defendant  herself, 
for  which  she  is  liable;  his  language  being 
"that  the  two  cash  payments,  of  $500  and  of 
$300,  respectively,  aliove  referred  to,  were 
made  to  the  defendant,  w  her  husband,  X. 
Ii.  Carter,  for  her,  and  In  her  presence."  To 
this  flndtag  the  defendant  excepted,  and,  the 
case  coming  liefore  his  honor,  Judge  Wallace, 
he  sustained  defendant's  exceptions,  and  ren- 
dered Judgment  dismissing  the  complaint.  In 
a  short  order,  whi<di  is  not  set  out  in  the 
case,  bnt  it  is  admitted  by  counsel  on  both 
sides  that  such  was  the  Judgrment  of  the 
circuit  court  From  this  Judgment,  plaintiff 
appeals  upon  the  several  grounds  set  out  in 
the  record,  which  need  not  be  repeated  here; 
for,  as  it  seems  to  us,  the  only  question  in 
the  case  is  whether  Judge  Wallace  erred  in 
reversing  the  finding  of  the  referee  that  the 
defendant  was  liable  for  the  two  items  of 
cash  advanced. 

It  is  scarcely  necessary,  at  this  late  day,  to 
dte  authority  to  show  that,  where  money 
was  loaned  or  advanced  to  a  married  woman 
(under  the  law  as  it  stood  at  the  date  of  this 
transaction),  such  money,  as  soon  as  it  was 
received  by  the  married  woman,  became  a 
part  of  her  separate  estate,  and  her  contract 
to  repay  the  same  was  a  amtract  as  to  her 
separate  estate,  upon  which  she  would  be 
liable,  unless  the  lender  knew  at  the  time 
that  the  money  was  received  for  the  hus- 
band or  some  third  person.  But  to  produce 
this  result  It  is  necessary  to  show,  as  matter 
of  fact,  that  the  money  was  really  loaned  or 
advanced  to  the  wife,  and  the  burden  of 
proof  to  show  that  fact  is  upon  the  lender. 
Taylor  v.  Barker,  80  S.  0.,  at  page  242,  9  S. 
B.  115.  So  that  it  seems  to  us  that  the  vital 
qnestion  In  the  case  is  whether  the  plain- 
tiff has  shown  tiiat  the  money  was  advanced 
to  the  defendant,  and  not  to  her  husband. 
Upon  this  question  there  is  direct  couflict  In 


the  testimony,  and  ttte  reteree  has  adopted 
one  view,  and  the  circuit  Judge  another.  In 
such  a  case,  as  is  said  by  Mr.  Justice  Mc- 
Growan  in  Maner  v.  Wilson,  16  S.  O.,  at  page 
481,  "the  Judgment  of  the  circuit  Judge  is  at 
least  prima  fade  right"  But,  besides  this, 
it  seems  to  ns,  from  a  careful  examination 
of  the  testimony,  that  the  preponderance  of 
the  evidence  is  in  favor  of  the  view  adopted 
by  the  circuit  Judge.  Without  going  into 
any  detailed  examination  of  the  testimony, 
it  will  be  sufficient  to  point  out  some  of  the 
circumstances  which  have  induced  ns  to  agree 
with  the  circuit  Judge  rather  than  with  the 
referee.  The  testimony  clearly  shows  that 
the  plaintiff,  for  several  years,  had  been  ad- 
vancing supplies  to  the  husband,  who  was 
cultivating  the  land  which  Ws  wife  owned  at 
the  time  of  the  marriage,  and,  at  the  time 
both  of  these  cash  advances  were  made,  the 
reason  given  for  wanting  the  cash  was  that 
It  would  enable  him  to  obtain  supplies  in 
Charleston  on  better  terms  If  he  had  the 
cash.  We  do  not  think  that  there  is  any 
sufficient  evidence  that  the  husband  ever  was 
acting  as  the  agent  of  his  wife,  except  while 
running  the  turpentine  business  at  Liake  City, 
with  which  we  do  not  understand  that  the 
plaintiff  had  any  connection.  Indeed,  we  do 
not  see  any  occasion  for  his  acting  as  agent 
of  his  wife  in  running  the  farm  on  wtiat  was 
called  his  wife's  land;  for  there  is  a  circum- 
stance in  the  case  which  seems  to  have  es- 
caped the  attention  of  the  referee,  as  well  as 
of  the  counsel  in  the  cause,  and  that  is  that 
the  wife  owned  this  land  at  the  time  of  her 
marriage,  wlilch,  according  to  her  testimony, 
which  Is  not  disputed,  took  place  in  1866, 
prior  to  the  adoption  of  the  present  constitu- 
tion; and,  if  so,  immediately  upon  his  mar- 
riage the  husband  took  a  vested  estate  in  the 
land,  wh^eby  he  acquired  the  usufhict 
thereof  during  the  coverture,  without  any  lia^ 
bility  for  the  rent  the^of,  which  vested  in- 
terest in  him  was  not  divested  by  the  provi- 
sions of  the  present  constitution.  Boulcnlght 
V.  Bptlng,  U  S.  0.  71.  Practically,  therefore, 
the  huslNind  was  the  own»  of  the  land  dur- 
ing the  coverture,  and  bad  a  right  to  the  use 
thereof,  and  he  was  not,  and  could  not  have 
been,  the  agent  of  tils  wife  in  farming  or  oth- 
erwise using  the  land.  In  this  respect  the 
present  case  differs  materially  from  the  case 
of  Scottish  Co.  T.  Deas,  35  S.  O.  42,  14  S.  E. 
486,  Cited  by  appellant's  oounseL 

There  Is  another  circumstance  which  is  not 
without  significance,  and  that  is  the  failure 
on  the  part  of  the  plaintiff  to  produce  liis 
books  in  evidence,  for  If  those  books  showed 
that  these  advances  were  cliarged,  at  the 
time  they  were  made,  to  the  defendant,  and 
not  to  her  huslmnd,  that  would  have  been  a 
very  strong  circumstance  in  favor  of  the 
plaintiff's  view;  but  if,  on  the  other  hand, 
the  I>oot(s  should  show  that  these  advances 
were  charged,  at  the  time  they  were  made,  to 
the  husband,  and  not  to  the  wife,  that  would 
be  a  circumstance  fatal  to  plaintiff's  dnim. 
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Now,  u  tbe  burden  of  proof  was  on  the 
plaintiff.  It  was  Incumbent  upon  blm  to  pro- 
duce tbe  best  erldence  In  support  of  his 
dalm,  or  to  show  that  such  eyldence  was  not 
attainable.  It  does  not  seem  to  us  that  tbe 
plaintiff  has  satisfactorily  accounted  for  tbe 
failure  to  produce  bis  books.  True,  he  says 
in  bis  own  testimony:  "My  books  of  original 
entry  were  left  In  my  back  wareroom  when 
I  left  for  New  Tork,  about  fire  years  ago.  I 
haye  looked  for  them,  but  could  not  find 
them."  But  It  Is  quite  certain  from  the  tes- 
timony that  when  the  plaintiff  removed  to 
New  York  he  left  his  business  here  in  charge 
of  agents,  and  no  agent  has  been  examined 
as  to  what  became  of  the  books,  which  must 
have  been  left  In  fhelr  charg&  The  state- 
ment of  the  plaintiff  that  he  had  looked  for 
the  books,  but  could  not  find  them,  Is  scarce- 
ly satisfactory,  when  he  probably  came  out 
from  New  York  on  a  hurried  visit  to  testify 
In  this  case. 

From  a  careful  review  of  the  whole  testi- 
mony, we  are  satisfied  that  the  preponder- 
ance of  the  evidence  is  In  favor  of  the  view 
which  seems  to  have  been  adopted  by  the  cir- 
cuit Judge,  and  that  these  cash  advances,  as 
well  as  the  other  supplies,  were  made  to  tbe 
husband  for  the  purpose  of  enabling  him  to 
carry  on  the  farm,  which  be  bad  the  right  to 
cultivate,  and  wblch  he  was  cultivating,  as 
his  own,  and  not  as  the  agent  of  his  wife; 
and  therefore  the  mortgage  was  given  by  the 
defendant  to  secure  tbe  debt  of  her  husband, 
and  not  her  own  debt,  and  hence  slie  Is  not 
liable.  The  Judgment  of  this  court  Is  that 
the  Jud^rment  of  the  circuit  court  be  a£Brmed. 

IfcGOWAN  and  POPE,  33„  concur. 


(42  S.  C.  81) 

PEEPLES  T.  BROWN  et  al. 

(Supreme  Ooort  of  South  Carolina.    July  27, 
1894.) 

Tbbbpass— SorFioiBSOT  or  Couplatht. 
A  complaint  alleging  that  defendants  nn- 
lawfnlly  and  maliciously  seized  and  retained 
plaintiff's  wagons  and  goods,  while  proceeding 
along  the  pnbiic  highway,  states  a  cause  of  ac- 
tion. 

Api)eal  from  common  pleas  circuit  court  of 
Barnwell  county;  James  F.  Islar,  Judge. 

Action  by  Lizzie  Peoples  against  Jennie 
Brown  and  D.  P.  Lancaster.  Defendants  de- 
murred. Demurrer  overruled.  Defendants 
appeaL    Affirmed. 

Patterson  &  Holman,  forappdlants.  James 
B.  Davis,  for  respondent. 

McXYBR,  O.  J.  The  only  question  raised 
by  this  appeal  is  whether  the  circuit  judge 
erred  in  overruling  a  demurrer  based  upon 
the  ground  that  the  facts  stated  In  the  com- 
plaint are  not  sufficient  to  constitute  a  cause 
of  action.  To  determine  this  question.  It  Is 
proper  to  set  out  here  the  allegations  of 
tbe  complaint,  which  are  as  follows:    "(1) 


That  on  the  IBth  day  of  July,  A.  D.  1893,  the 
plaintiff  was,  and  is  now,  tbe  owner  of  a  lot 
of  household  furniture,  and  as  such  was, 
on  said  day,  engaged  in  hauling  the  same 
from  her  former  house.  In  Barnwell,  S.  C., 
to  her  present  home,  near  Millett,  S.  O.  (2) 
That  while  so  engaged  as  aforesaid,  and 
while  plaintiff's  wagons  were  lo.aded  with 
said  furniture,  and  quietly  driving  along  the 
public  highway,  the  defendant  Jennie  Brown 
wlUfully,  wrongfully,  unlawfully,  and  mali- 
ciously caused  the  said  wagons  of  the  plaintiff 
to  be  overtaken  by  her  codefendant,  D.  P. 
Lancaster,  four  or  five  miles  from  the  town 
of  Barnwell,  seized  the  said  wagons  contain- 
ing said  furniture,  and  compelled  all  of  tbem 
to  return  to  Barnwell  with  him;  and  there, 
on  the  public  streets  of  said  town,  in  the  face 
of  the  gaze,  ridicule,  and  gibes  of  the  public, 
defendants  unloaded  a  portion  of  said  fur- 
niture, and  locked  It  in  a  building  in  snld 
town,  and  detained  the  wagons,  teams,  and 
balance  of  said  goods  of  the  plaintiff  in  said 
town  for  a  considerable  time  before  they 
were  released,  and  allowed  to  proceed  on 
their  way.  The  plaintiff,  complaining,  fur- 
ther alleges:  (8)  That  by  reason  of  the  facts 
set  forth  above  the  plaintiff  was  greatiy  de- 
layed In  the  effort  to  get  her  furniture  home; 
that  the  said  goods  were  ruined  by  water, 
caused  by  being  overtaken  by  a  severe  rain- 
storm, which  would  not  have  happened,  had 
It  not  been  for  the  action  of  the  defendants 
as  aforesaid.  (4)  That  the  defendants  have 
since  returned  the  portion  of  tbe  fiu-nlture 
taken  by  them,  to  the  plaintiff,  In  a  greatly 
damaged  condition,  and  tbe  plaintiff  again 
had  the  misfortune  of  having  said  furniture 
carried  through  a  severe  rain,  which  greatly 
damaged  the  said  property.  (5)  That  the 
acts  of  the  defendants  were  willful  and 
malicious,  and  have  greatly  outraged  plaio- 
tifl'B  feelings,  and  exposed  her  to  the  gibes, 
taunts,  and  ridicule  of  the  public,  and  she 
has  thereby  been  damaged  in  the  sum  of  two 
thousand  dollars.  Wherefore  plaintiff  de- 
mands Judgment  against  defendants  for  two 
thousand  dollars  damages  and  costs." 

We  agree  with  the  circuit  Judge  that  the 
fa.cts  stated  in  this  complaint  are  quite 
sufficient  to  constitute  a  cause  of  action. 
It  will  scarcdy  be  denied  that  where  a  com- 
plaint contains  allegations  which,  if  true, 
show  that  a  defendant  has  committed  a  tres- 
pass upon  the  rights,  either  of  ];>»'son  or  prop- 
erty, of  the  plaintiff,  it  would  not  be  amen- 
able to  such  a  demurrer  as  this.  Now,  if  the 
facts  stated  in  this  complaint  are  true  (and 
for  the  purposes  of  this  Inquiry  they  must 
be  so  regarded),  we  do  not  see  bow  it  can 
be  doubted  that  such  facts  show  that  the 
defendants  have  committed  a  most  unpro- 
voked and  willful  trespass  upon  the  prop- 
erty of  the  plaintiff.  If  it  Is  not  a  trespass 
for  one  person  to  stop  and  seize  the  wagons 
and  teams  of  another  on  the  public  highway, 
take  the  same,  as  well  as  the  contents  of  the 
wagons,  from  the  possession  of  tb6  owner, 
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and  detain  them  even  for  a  single  hour,  we 
confess  it  would  be  difficult  to  find  any  mild- 
er term  than  "trespass"  to  charactK^ze  such 
conduct  But  it  seems  to  us  so  plain  that 
the  facts  alleged  in  the  complaint  are  suffi- 
cient to  constitute  a  cause  of  action  that  we 
find  It  difficult  to  discuss  further  so  plain 
a  proposition. 

What  Is  said  in  the  appellants'  argument 
as  to  the  question  of  damages  seems  to  us 
premature,  for  that  is  a  matter  which  will 
be  considered  when  the  case  comes  to  be 
tried  on  its  merits.  The  damages  which  a 
plaintiff  may  have  sustained  by  reason  of 
the  violation  of  his  legal  rights  constitute  no 
part  of  his  cause  of  action;  and  therefore 
whether  the  plaintiff  has  sustained  any  dam- 
ages, and,  if  so,  of  what  kind  and  to  what 
amount,  cannot  properly  be  considered  in 
determining  the  question  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a 
cause  of  action.  See  Levi  v.  Legg,  23  S.  0., 
at  page  285.  The  Judgment  of  this  court  is 
that  the  Judgment  of  the  circuit  court  be 
affirmed. 

McGOWAN  and  POPB,  3J.,  concur. 


(42  S.  C.  8S) 

STODDARD  t.  OWINGS. 

(Supreme  Court  of  South  Carolina.    July  27, 
1894.) 

liimTXTioN  OP  Actions — Cbanob  in  Btatuts — 
Whicb  Statutb  is  Apflkuble. 
Act  Nov.  25,  1873,  reducing  the  time 
within  which  an  action  on  a  note  may  be 
brought  to  six  years,  applies  to  an  action  on  a 
note  previously  executed,  but  maturing  after  the 
passage  of  such  act. 

Appeal  from  common  pleas  circuit  court  of 
Laturens  county;  Ernest  Gary,  Judge. 

Action  on  a  note  by  W.  B.  Stoddard  against 
Isaac  M.  Owlngs,  administrator,  etc.,  of  O. 
B.  Owinga,  deceased.  Judgment  for  defend- 
ant    Plaintiff  appeals.     Affirmed. 

F.  P.  HcGowan  and  Ball,  SImkins  &  Ball, 
for  appellant  Johnson  &  Rlchey,  for  re- 
spondent 

McIVER,  0.  J.  On  the  18th  of  July,  1873, 
the  defendant's  Intestate,  by  his  note  undw 
seal,  of  that  date,  promised  to  pay  to  the 
assignor  of  the  plaintiff  on  the  1st  day  of 
December,  1873,  a  certain  sum  of  money, 
therein  specified.  Upon  this  note  certain 
credits  were  indorsed,  the  last  being  dated 
8th  of  December,  1874.  On  tbe  4th  of  June, 
1892,  the  plaintiff,  as  assignee,  commenced 
this  action  to  recover  the  balance  due  on 
said  note.  The  defendant  pleaded  the  stat- 
ute of  limitations,  and  the  circuit  Judge  in- 
structed the  Jury  that  unless  they  believed 
that  this  action  was  commenced  within  six 
years  after  the  maturity  of  the  note,  or  with- 
in six  years  after  any  payment  was  made 
thereon,  their  verdict  must  be  for  the  de- 
fendant   The  Jury   returned   a  verdict  in 


favor  of  the  defendant,  and,  Judgment  hav^ 
ing  been  entered  thereon,  the  plaintiff  ap- 
pealed on  the  grounds  set  out  in  the  record, 
which  makes  the  single  question  whether  bis 
honor.  Judge  Gary,  erred  In  the  above-men- 
tioned Instruction  given  to  the  Jury.  The  so- 
lution of  this  question  depends  upon  the  in- 
quiry whether  the  law  In  force  at  the  time 
of  the  making  of  the  contract  prescribing 
that  an  action  on  a  sealed  note  can  only  be 
commenced  within  20  years  "after  the  cause 
of  action  shall  have  accrued"  (Code  1870,  §f 
07,  113),  should  govern,  or  the  law  in  force 
at  the  maturity  of  the  note,  and  at  the  time 
the  action  was  commenced,  whereby  the  stat- 
utory period  within  which  an  action  can  be 
brought  has  been  reduced  to  six  years  (Act 
Nov.  25,  1873).  Section  96  of  the  original 
Code  (now  section  93)  reads  as  follows:  "Tlie 
provisions  of  this  tttie  shall  not  extend  to  ac- 
tions already  commenced,  or  to  cases  where 
the  right  of  action  has  already  accrued;  but 
tbe  statutes  now  in  force  shaU  be  applicable 
to  such  cases,  according  to  the  subject  of 
the  action,  and  without  regard  to  the  form." 
And  in  the  next  succeeding  section  it  is  pro- 
vided that:  "Civil  actions  can  only  be  com- 
menced within  the  periods  presorlbed  in  this 
title,  after  the  cause  of  action  shall  have  ac- 
crued, except  where,  in  special  cases,  a  dif- 
ferent limitation  is  prescribed  by  statute,  and 
in  the  cases  mentioned  in  section  ninety-six" 
(now  93).  WhUe  it  is  true,  as  a  general  rule, 
that  statutes  are  not  to  be  construed  retro- 
spectively, or  so  as  to  have  a  retroactive  ef- 
fect unless  It  shall  clearly  appear  that  such 
was  the  intention  of  the  legislature,— Bx  parte 
Graham,  13  Rich.  (N.  S.)  277,  and  the  author- 
ities there  cited,— yet  it  seems  to  us,  from 
tbe  express  terms  of  the  sections  above  quot- 
ed, that  the  legislature  clearly  intended  that 
the  changes  made  In  the  statutory  periods 
should  apply  to  all  actions  upon  contracts, 
whether  entered  into  antecedenUy  or  subse- 
quentiy;  otherwise,  there  would  have  been  no 
necessity  or  propriety  in  expressly  excepting 
certain  actions  from  the  operation  of  the  stat- 
ute. There  are  only  three  exceptions  provid- 
ed for  in  the  Code:  (1)  Where  the  action 
has  already  been  commenced;  (2)  where  the 
right  of  action  had  already  accrued;  (3) 
where  a  different  limitation  is  prescribed  by 
statute.  So  that  the  practical  inquiry  is 
whether  the  present  case  falls  within  either 
one  of  these  exceptions.  It  is  not  and  can- 
not be  pretended  that  it  falls  within  elth«: 
the  first  or  tliird  exceptions,  as  the  action 
bad  certainly  not  been  commenced  at  the 
time  of  the  passage  of  the  act  of  25th  of  No- 
vember, 1873,  changing  the  statutory  period 
in  an  action  on  a  sealed  note  from  20  to  6 
years,  and  there  is  no  statute  prescribing  a 
different  limitation.  The  Inquiry,  therefore, 
is  narrowed  down  to  the  question  whether 
the  plaintiff's  right  of  action  had  accrued  at 
the  time  of  the  passage  of  the  act  of  2oth  of 
November,  1873.  It  seems  to  us  clear  that 
It  had  not     By  the  express  terms  of  the  con- 
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tract  tbe  maker  of  the  note  was  allowed  nn- 
tn  the  1st  ot  December,  1873,  to  perform  bis 
promise,  by  paying  the  amount  stipulated  to 
be  paid  on  that  day;  and  until  he  failed  to 
comply  with  his  promise  there  was  and  could 
have  been  no  breach  of  the  contract,  and 
hence  no  cause  of  action.  So  tliat  when  the 
statutory  period,  in  an  action  on  a  sealed 
note,  was  reduced  from  20  to  6  years  by  the 
act  of  26tb  of  November,  1873,  the  plainUfT 
having  neither  a  cause  nor  a  right  of  action, 
the  case  does  not  fall  under  the  second  ex- 
ception above  stated,  and  there  was  no  er- 
ror on  the  part  of  the  circuit  Judge  in  in- 
structing the  Jury  as  he  did. 

It  is  earnestly  contended,  however,  that 
the  words  "right  of  action,"  In  section  86 
(now  93)  of  the  Code,  as  construed  in  the 
case  of  Hayes  v.  Clink8cales,9  S.  O.  441,  are  in 
conflict  with  our  view.  That  case,  however, 
differs  widely  from  this.  There  the  action 
was  based  upon  a  verbal  promise,  made  in 
October,  1869,  to  pay  a  note  which  had  I}e- 
come  payable  In  November,  1859,  which 
promise  was  made  upon  a  condition  not  per- 
formed until  March,  1874,  soon  after  which 
the  action  was  commenced.  The  defense  set 
ap  was  the  statute  of  limitations,  and,  to  de- 
te&t  that  plea,  plaintiff  relied  upon  the  ver- 
bal promise  above  mentioned,  to  which  de- 
fendant replied  that  the  Code  required  that 
a  new  promise,  to  avoid  the  statute,  must  be 
in  writing.  The  court  held  that  Inasmuch 
as  the  promise,  when  made,  though  verbal, 
constituted  a  valid  contract,  and  that  any 
subsequent  legislation  could  not  be  allowed 
the  effect  of  impairing  the  obligation  of  such 
contract  by  importing  into  it  additional  re- 
quirements to  its  validity,  which  did  not  ex- 
ist at  the  time  it  was  entered  into,  the  posi- 
tion taken  by  defendant  could  not  be  sus- 
tained; and  hence,  to  avoid  bringing  this  re- 
quirement of  the  Code  into  conflict  with 
plain  constitutional  provisions,  the  court  un- 
dertook to  find  some  construction  of  the 
words  "right  of  action"  which  would  avoid 
such  conflict,  upon  the  well-settled  doctrine 
that  a  court  must  always,  if  possible,  adopt 
such  a  construction  of  the  terms  of  a  statute 
as  would  avoid  any  conflict  with  the  consti- 
tution, and  therefore  In  that  case  resorted  to 
What  may,  without  impropriety,  be  character- 
ised as  a  somewhat  strained  construction  of 
those  words,  inasmuch  as  the  writer  of  this 
opinion  also  prepared  the  opinion  in  that 
case.  But  this  was  done  solely  for  the  pur- 
pose, as  there  declared,  of  avoiding  the  ne- 
cessity of  declaring  that  provision  of  the 
Code,  if  applied  to  antecedent  contracts,  to 
be  in  conflict  with  the  constitution.  Here, 
however,  no  such  necessity  arises,  and  hence 
we  must  place  the  obvious  and  natural  con- 
struction upon  the  words  "right  of  action," 
for  there  can  be  no  doubt  that  the  legislature 
may,  without  any  violation  of  constitutional 
provisions,  change  the  periods  prescribed  as 
a  limitation  to  actions,  either  by  extending 
■r  reducing  the  periods  previously  prescrib- 


ed, as  well  in  reference  to  antecedent  as  sub- 
sequent contracts.  The  rule  is  well  stated  In 
Bigelow  V.  Bemls,  2  AUen,  496,  In  these 
words:  "It  Is  well  settled  that  it  is  compe- 
tent for  the  legislature  to  cliange  statutes 
prescribing  a  limitation  to  actions,  and  that 
the  one  in  force  at  the  time  of  suit  brought 
is  applicable  to  the  cause  of  action.  The  on- 
ly restriction  upon  the  exercise  of  this  power 
is  that  the  legislature  cannot  remove  a  bar 
which  has  already  become  complete,  and 
that  no  new  limitation  shall  be  made  to  af- 
fect existing  claims  without  allowing  a  rea- 
sonable time  for  parties  to  bring  actions  be- 
fore their  claims  are  absolutely  barred  by 
a  new  enactment"  The  Judgment  of  this 
cotirt  is  that  the  Judgment  of  the  circuit  court 
be  affirmed. 

McGOWAN  and  POPE,  JX,  concur. 


(42  s.  C.  lU) 

SHELDON  V.  PBAESON. 

(Supreme  Court  of  South  Carolina.    July  27, 
1894.) 

Appsii.  vbou  JoaTicE's  CocBT— Nonci — Servicb 
OS  Rbbpomdent's  Agent— When  Scpficient. 
Code,  S  360,  provides  that  a  notice  of  ap- 
peal from  a  justice  of  the  peace  must  be  served, 
in  case  respondent  is  not  a  resident  of  the  coun- 
ty, OD  the  agent,  if  any,  "who  is  a  resident 
of  such  coimty,"  and  appeared  for  respoudeut 
on  tlie  trial,  etc.  Held  that,  where  respondent 
was  a  nonresident,  service  of  the  notice  on  the 
agent  who  appeared  for  respondent,  but  who 
was  also  a  nonresident  of  the  coun^,  was  in- 
sufficient. 

Appeal  from  common  pleas  drcuit  court  of 
Spartanburg  county;  W.  H.  Wallace,  Judge. 

Action  by  F.  W.  Sheldon  against  M.  C. 
Pearson  to  recover  possession  of  a  bull,  com- 
menced in  Justice's  court,  and  taken  on  ap- 
peal by  defendant  to  the  court  of  common 
pleas.  From  an  order  dismissing  the  appeal 
for  want  of  service  of  notice  thereof,  de- 
fendant appeals.     Affirmed. 

S.  M.  Pilgram  and  Geo.  W.  NlchoUs,  for 
appellant  Munro  &  Mum-o  and  B.  K.  Car- 
son, for  respondoit 

McIVER,  O.  J.  This  Is  an  appeal  from  an 
aeier  of  his  honor.  Judge  Wallace,  dismissing 
an  appeal  from  the  Judgment  of  a  trial  Jus- 
tice rendered  in  Spartanburg  county,  upon 
the  ground  that  the  appellant  had  failed  to 
serve  the  respcHident  with  notice  of  appeal 
within  the  time  required  by  law.  It  appears 
from  the  papers  set  out  in  the  case  that  the 
plaintiff,  being  a  resident  of  Union  county, 
through  her  agent  L.  J.  Browning,  who  was 
likewise  a  resident  of  Union  county,  brought 
suit  before  a  trial  Justice  in  Spartanburg 
county  to  recov^  possession  of  a  buU.  The 
plaLatifl  having  recovered  Judgment  the  de- 
fendant undertook  to  appeal  therefrom,  and 
for  this  purpose,  on  the  day  of  trial,  at 
the  trial  Justice's  office,  obtained  an  accept- 
ance of  service  of  the  notice  and  grounds  of 
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appeal  In  Hie  foQowliig  form:  *Due  and 
legal  notice  accepted.  [Signed]  B.  B.  Bar- 
nett,  Trial  Justice,  [and]  F.  W.  Sheldon,  per 
Li.  J.  Browning."  It  also  appears  that  the 
plaintiff,  by  a  writing  signed  by  herself,  de- 
manded, "tbrongh  Mr.  L.  3.  Browning,  my 
agent,"  the  delly^y  of  the  bnll,  which  writ* 
ing  concludes  in  these  words:  "And  I  here- 
by authorize  my  said  agent  to  at  once  bring 
suit  before  a  trial  Justice  for  a  delivery  of 
the  animal."  In  pursuance  of  this  authority, 
the  said  Browning,  as  agent  of  the  plaintiff, 
brought  the  suit,  and  obtained  the  Judgment 
sought  to  be  appealed  from.  It  further  ap- 
pears from  the  affidavit  of  the  attorney  who 
represented  the  defendant  on  the  trial  "that 
I*  J.  Browning  appeared  for  the  plaintiff, 
and  conducted  her  case  for  her,  by  assisting 
in  examining  witnesses,  and  made  an  argu- 
ment for  her  before  the  Jniy;  that  the  plain- 
tiff was  not  present,  and  that  her  whole  case 
was  managed  by  L.  J.  Browning,  with  the 
assistance  of  Mr.  M.  P.  Fatten,  as  her  agent 
or  attorney;  that  the  plaintiff  lives  In  Union 
county,  some  six  mQes  from  the  place  of 
trial;  that  the  notice  of  appeal  was  served 
by  getting  said  attorney  or  agent  to  accept 
service  on  the  day  of  trial  before  leaving  the 
place  of  trial,  as  soon  as  the  declslcoi  was 
rendered." 

Upon  this  state  of  fiicts  tihe  legal  question 
presented  is  whether  the  respondent  was 
served  with  notice  of  appeal  wittiin  the  time 
required  by  law;  and  this,  of  course.  Involves 
the  Inquiry  whether  the  notice  of  appeal  was 
given  in  the  mann^  prescribed  by  law.  The 
statute  is  very  explicit  upon  this  subject,  and 
may  be  found  in  section  360  of  the  Code, 
where,  after  having  prescribed  In  section  350 
that  the  notice  of  appeal  shall  be  given  with- 
in five  days  after  Judgment,  the  provision  Is 
as  follows:  "The  notice  of  appeal  must, 
within  the  same  time,  be  served  cm  the  trial 
Justice  personally,  if  living  and  within  the 
county,  or  on  his  derk,  if  th^e  be  one,  and 
upon  the  attorney  for  the  respondent,  or  on 
the  respondent  po'sonally,  or  by  leaving  It  at 
his  residence,  with  some  person  of  suitable 
age  and  discretion;  or  In  case  the  respondent 
is  not  a  resident  of  such  county,  w  cannot, 
after  due  diligence  be  found  therein,  in  the 
same  manner,  on  the  agent,  if  any,  who  is 
resident  of  such  county,  who  appeared  for 
the  respondent  on  the  trial:  and  if  nelthor 
the  respondent  n<v  such  agent  or  attorney 
can  be  found  in  the  county,  the  notice  may 
be  served  on  the  respondent  by  leaving  It 
with  the  clerk  of  the  appellate  court"  Now, 
while  the  legislature  has  seen  fit  to  invest 
the  court  with  power  to  relieve  a  party  from 
defaults  or  omissions  In  taking  some  of  the 
steps  necessary  to  perfect  an  appeal,  the  mat- 
ter of  giving  notice  of  appeal  has  always 
been  specially  excepted  ftom  such  provisions; 
and  hence,  when  the  court  Is  called  upon  to 
determine  whether  a  notice  of  appeal  has 
been  properly  given,  it  has  no  other  alterna- 
tive but  to  follow  the  express  declarations  of 


the  statute.  Tba  inquiry,  ttierefore,  la  wheth- 
er the  defendant  has  complied  with  the  ex- 
plicit declarations  of  the  statute,  as  applied 
to  a  case  like  the  inresent,  where  both  the 
plaintiff  and  her  agent  were  uonresidentB  of 
the  coonty.  In  such  a  case  the  statute  re- 
quires that  the  notice  of  appeal  must  be 
served  personally  on  the  agent,  who  Is  a 
resident  of  the  county,  who  appeared  for  the 
respondent  on  the  trial.  Now,  the  accept- 
ance of  service  by  Browning  for  the  plain- 
tiff certainly  cannot  amount  to  anything 
more  than  if  he  had  been  served  personally 
by  the  sheriff,  at  the  same  time  and  place, 
with  the  notice;  and  such  a  service  would 
not,  in  our  Judgment,  have  been  a  compli- 
ance with  the  statute.  To  make  it  so,  three 
things  must  appear:  (1)  That  he  was  the 
agent  of  the  plaintiff;  (2)  that  he  appeared 
for  her  at  the  trial;  (B^  that  he  was  a  resi- 
dent of  the  county.  Now,  while  it  is  clear 
that  the  facts  of  this  case  meet  the  first  two 
requirements.  It  is  equally  clear  that  the 
third  is  entlrdy  wanting,  tar  it  not  only  does 
not  appear  that  Browning  was  a  resident 
of  the  county,  bnt  the  contrary  does  appear. 
It  follows,  therefore,  that  the  service  on 
Browning,  as  evidenced  by  his  acceptance 
of  service  of  the  notice  of  appeal,  was  not 
a  compliance  with  the  statute,  and  hence  no 
notice  of  appeal  has  era  been  served  on  the 
respondent  In  the  manner  prescribed  by  law. 
It  Is  urged,  however,  that  Browning  may  be 
regarded  as  the  attorney  (meaning  attorney 
at  law)  of  the  plaintiff,  and  therefore  the 
service  upon  him  was  good.  There  Is  no  evi- 
dence to  sustain  this  position,  and  on  the 
contrary  the  evidence  throughout  shows  that 
Kt>wnlng  was  the  mere  agent  of  the  plain- 
tiff, and  that  in  fact  she  was  represented  at 
the  trial  by  another  poson  (Mr.  Pattoo)  as 
her  attorney.  The  Judgment  of  this  court 
is  that  the  order  appealed  from  be  affirmed. 

McOOWAN  and  POPE,  JJ.,  concur. 


(a  s.  o.  U4) 
RUFF  T.  COLUMBIA  ft  O.  R.  CO. 
(Supreme  Court  of  South  Carolina.    July  27, 
1894.) 

Plsadino — HoTTOir  to  C!ompbl  Elbctioit  —  Trxs 
ov  Uakino  MonoK— Action  vor  NsoIiIObnoe. 
L  Where  two  causes  of  action  are  blend- 
ed In  one  statement,  a  motion  to  require  plain- 
tiff to  elect  upon  which  he  will  proceed  to  trial 
may  be  made  at  any  time  before  the  beginning 
of  the  trial. 

2.  Where  two  causes  of  action  are  blend- 
ed in  one  statement,  plaintiff  cannot  complain 
that  he  was  required  to  elect  which  he 
would  proceed  npon,  rather  than  to  amend  by 
mailing  more  definite  and  certain,  when  no  such 
motion  was  made. 

3.  A  complaint  alleging  that  a  horse  was 
killed  by  the  negligent  failure  to  keep  a  cross- 
ing in  repair,  and  the  negligent  management  of 
a  train,  with  no  averment  of  any  connection  be 
tween  such  acts,  states  two  distinct  causes  ol 
action. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  W.  H.  Wallace,  Judges 
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Action  by  Silas  W.  Ruff  against  the  Colum- 
bia &  Greenville  Railroad  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

James  G.  McCants,  for  appellant  B.  L. 
Abner,  for  respondent 

McIVER,  0.  3.  This  was  an  action  brought 
by  the  plaintiff  to  recover  damages  from  the 
defendant  company  for  the  killing  of  his 
horse,  by  reason  of  the  negligence  of  said 
company.  As  some  of  the  questions  pre- 
sented by  this  appeal  turn  upon  the  construc- 
tion of  the  terms  of  the  complaint  It  is  prop- 
er that  a  copy  thereof  should  be  incorporated 
In  the  report  of  the  case.  The  defendant 
claimed  that  two  causes  of  action  were  blend- 
ed togetbw;  one  being  the  alleged  negligence 
of  the  railroad  company  in  Iceeplng  in  good 
and  safe  repair  a  crossing  of  the  railroad 
track  at  a  point  whwe  it  was  intersected  by 
a  public  road,  by  reason  whereof  the  horse 
was  killed;  and  the  other,  negligence  In  the 
management  of  defendant's  locomotive  and 
cars,  whereby  the  disaster  complained  of  oc- 
curred. Three  days  before  the  case  was 
called  for  trial,  the  defendant  gave  notice  to 
the  plaintiff  "that  on  the  trial  of  the  above- 
stated  case,"  a  motion  would  be  made  for  an 
order  requiring  the  plaintiff  "to  elect  upon 
which  cause  of  action  stated  in  your  com- 
plaint you  will  proceed  to  trial,  the  same  l>e- 
Ing  blended  in  one  statement  to  wit  whether 
you  will  proceed  to  trial  ui)on  the  cause  of 
action  stating  that  the  railroad  crossing  was 
out  of  repair,  or  upon  the  cause  of  action 
stated  [stating?]  that  the  accident  occurred 
from  the  careless  and  negligent  management 
of  the  looomotlTe  and  cars  of  the  defendant" 
Accordingly,  wh«i  the  case  was  called  on  the 
calendar,  on  the  first  day  of  the  term,  "both 
parties  announced  their  readiness  for  trial, 
and  Jury  No.  1.  was  callod.  Defendant's 
attorney  stated  that  he  had  a  motion  to  make 
to  require  the  plaintiff  to  elect  which  cause 
of  action  stated  in  his  complaint  he  would 
proceed  to  trial  on;  that  he  was  not  advised 
when  the  motion  should  be  made,  and  asked 
If  the  court  would  then  hear  it  The  pre- 
siding Judge  said  that  as  the  complaint  had 
to  be  read  to  the  jury  anyway.  It  would  save 
time  to  read  the  complaint  to  the  Jury,  and 
make  the  motion  after  that  The  Jury  was 
then  accepted  by  both  partiea  The  plaintiff 
read  his  complaint  The  notice  of  the  mo- 
tion above  mentioned  was  read;"  and,  after 
argument,  his  honor.  Judge  Wallace,  granted 
an  order  requiring  the  plaintiff  to  elect  "The 
plaintiff  duly  excepted  to  the  before-men- 
tioned motion  and  the  order  of  Judge  Wal- 
lace thereon.  In  pursuance  of  the  above- 
mentioned  order,  the  plaintiff  elected  the  al- 
leged cause  of  action  stating  that  the  rail- 
road cros^ng  was  out  of  repair,  and  pro- 
ceeded to  trial,  reserving  his  exceptions  to 
said  motion  and  order."  The  testimony  In 
behalf  of  the  plaintiff,  which  Is  set  out  in 


the  case,  was  adduced;  and,  at  the  close  of 
the  testimony,  the  defendant  moved  for  a 
nonsuit,  whldi  was  granted,  upon  the  ground 
that  there  was  no  testimony  tending  to  show 
that  the  horse  was  killed  by  reason  of  the 
defendant's  negligence  In  keeping  the  cross- 
ing in  repair;  and  from  the  Judgment  en- 
twed  thereon  the  plaintiff  appeals,  upon  the 
following  grounds:  "(1)  For  that  his  honor 
erred  in  entertaining  the  motion  to  sever  or 
separate  the  alleged  causes  of  action  con- 
tained in  the  complaint  as  said  motion  was 
made  at  the  trial  of  the  cause,  and  was  there- 
fore made  too  late.  (2)  Few  that  his  honor 
erred  in  entertaining  the  motion  to  sever  and 
separate  the  alleged  causes  of  action  con- 
tained in  the  complaint  as  said  motion  was 
made  after  the  filing  of  the  complaint,  and  aft- 
er the  service  of  Its  answer  by  defendant  and 
was  therefore  made  too  late.  (3)  For  that 
his  honor  erred  In  ordering  that  the  plain- 
tiff elect  upon  which  cause  of  action  he 
should  proceed  to  trial,  and  that  he  proceed 
to  trial  thereon,  when  he  should  have  also 
allowed  the  plaintiff  the  option  to  amend 
his  complaint  by  making  it  more  definite  and 
certain.  (4)  For  that  his  honor  erred  in  or- 
dering an  election  between  the  alleged  causes 
of  action  stated  in  the  complaint  when  there 
was  but  one  cause  of  action  stated  in  the 
complaint,  to  wit  the  negligent  killing  of  the 
mare  of  the  plaintiff  by  the  defendant;  and 
the  want  of  repair  of  the  crossing  was  only 
alleged  as  evidence  of  the  straying  of  the 
mare  on  the  ground  and  track  occupied  by 
the  defendant  without  plaintiff's  fault  (5) 
For  that  his  honor  erred  In  ordering  an  elec- 
tion between  the  alleged  causes  of  action 
stated  In  the  complaint,  when.  If  such  an 
election  be  made  as  was  made  by  the  plain- 
tiff under  said  order,  the  complaint  is  unin- 
telligible, and  no  cause  of  action  is  stated. 
(6)  For  that  his  honor  erred  In  granting  a 
nonsuit,  stating  that  there  was  no  evidence 
showing  that  the  mare  attempted  to  cross 
the  bridge  at  the  crossing,  which  we  submit 
was,  from  the  testimony,  a  question  of  fact 
for  the  Jury.  (7)  For  that  his  honor  erred  to 
granting  a  nonsuit,  because  the  facts  in  evi- 
dence and  the  killing  of  the  mare  by  the  de- 
fendant established  a  prima  fade  case  of 
negligence,  and  imposed  the  burden  of  lack 
of  fault  and  due  care  on  the  defendant  and, 
in  the  absence  of  such  proof  on  the  part  of 
the  defendant  should  have  been  submitted 
to  the  Jury,  and  would  have  sustained  a  ver- 
dict for  the  plaintiff." 

As  to  the  first  and  second  grounds  of  ai>- 
peal.  It  Is  only  necessary  to  say  that  it  does 
not  appear  in  the  case  that  any  motion  "to 
sever  or  separate  the  allRged  causes  of  action 
contained  in  the  complaint"  was  ever  mnde. 
On  the  contrary,  the  only  motion  submitted 
was  to  require  the  plaintiff  to  elect  upon 
which  cause  of  actlrn  he  would  proceed  to 
trial.  Bat  even  if  we  take  the  moat  liberal 
view  as  to  the  real  intent  of  these  two  ex- 
ceptions, and    assuming  that  the    Intention 
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was  to  present  the  Question  wbetber  the  mo- 
tion which  was  actually  made  was  made  in 
Ume,  we  do  not  think  that  either  of  these 
grounds  can  be  sustained,  for  two  reasons: 
(1)  It  does  not  appear  that  any  objection  was 
made,  at  the  time,  that  the  motion  came  too 
late,  and,  of  course,  the  circuit  judge  was 
not  called  upon  to  make,  and  did  not  make, 
any  ruling  upon  that  point  and  hence  the 
question  wculd  not  properly  be  before  us; 
but  (2)  even  if  objection  had  been  made  at 
the  Ume,  It  could  not  have  been  sustained, 
for  we  know  of  no  law  or  rule  prescribing 
the  time  when  such  a  motion  should  be  made, 
except  that,  from  the  yery  nature  of  the 
motion,  it  must  be  before  the  commence- 
ment of  the  trial,  and  here  the  motion  was 
submitted  before  the  trial  had  commenced. 
The  authorities  cited  by  counsel  for  appel- 
lant are  not  applicable,  for  they  relate  to  a 
motion  of  an  entirely  different  character,  to 
wit,  to  require  the  plaintlfT  to  make  the  al- 
legations of  bis  complaint  more  definite  and 
certain.  Rule  20  of  the  circuit  court,  by  its 
express  terms,  applies  to  a  motion  of  that 
character,  and  not  to  a  motion  like  the  one 
In  question  here.  la  Cohrs  v.  Fraser,  5  S. 
0.  S51,  likewise  cited  by  plaintiff,  the  mo- 
tion was  to  strike  out  one  of  the  paragraphs 
of  the  answer;  and,  even  In  a  motion  of 
that  character,  it  should  be  made  "before  the 
trial,  and  certainly  before  the  opening  by 
the  plaintiff  to  the  jury."  The  case  of  Van 
Wyck  V.  Norris,  15  S.  0.  242,  so  far  as  we 
ean  see,  has  no  application  to  the  point  un- 
der consideration.  In  Bowden  t.  Winsmltb, 
11  S.  0.  400,  it  Is  stated  that  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain should  be  made  before  answer,  though 
really  even  that  point  was  not  decided  In 
that  case,  and  was  a  mere  passing  observa- 
tion of  WlUard,  O.  J.,  which,  however,  seems 
reasonable,  as  the  defendant  ought  to  bare 
the  means  of  knowing  definitely  what  he  Is 
charged  with  before  making  answer.  Dowie 
T.  Joyner,  25  S.  O.  123,  speaks  only  of  a  mo- 
tion to  require  the  plaintiff  to  make  his  com- 
plaint more  definite  and  certain,  and  does  not 
even  Indicate  when  such  a  motion  should  be 
mada  The  case  of  Thomas  v.  Ralboad  Co.,  88 
8.  C,  at  page  487, 17  8.  B.  226,  simply  declares 
that  a  motion  to  require  the  plaintiff  to  elect 
upon  which  cause  of  action  he  would  go  to 
trial  should  have  been  made  "before  the  tiial 
began,"  and  here  the  motion  was  made  be- 
fore the  trial  commenced. 

The  third  ground  of  appeal  imputes  error 
to  the  circuit  judge  In  not  allowing  the  plain- 
tiff to  amend  by  making  his  complaint  more 
definit<>  and  certain.  In  response  to  this 
ground.  It  Is  sufficient  to  say  that  no  snch  mo- 
tion was  made;  and  certainly  it  was  not  the 
duty  of  the  circuit  ]«idge  ex  mero  motu  to 
make  such  a  requirement  as  a  condition 
precedent  to  requiring  the  plaintiff  to  elect. 
Iteed  T.  Railroad  Co.,  37  S.  C.  55, 16  S.  B.  28», 
where  the  court  holds  that,  while  different 
causes  of  action  may  be  embraced   In  the 


same  complaint,  yet  they  must  be  stated  sep- 
arately (LAtimer  t.  Sullivan,  30  S.  C.  Ill,  8 
S.  B.  639);  but  where,  as  ta  that  case,  as 
well  as  In  this,  two  causes  of  action  were 
blended  together,  the  plaintiff  should  be  re- 
quired either  to  state  his  causes  of  action 
separately,  or  elect  which  be  would  retain 
for  triaL  Here  the  latter  alternative  was 
adopted,  and  we  see  no  error. 

The  fourth  ground  of  appeal  Imputes  error 
to  the  circuit  judge  in  construing  the  com- 
plaint as  containing  two  separate  and  dis- 
tinct causes  of  action,  whereas  it  really  con- 
tained only  one.  There  Is  no  error  here.  The 
complaint  certainly  does  allege  two  distinct 
and  separate  acts  of  negligence,— one  In  fall- 
ing to  keep  the  crossing  in  proper  repair,  and 
the  other  in  the  careless  and  negligent  man- 
agement of  the  train.  Between  these  two 
specific  acts  of  negligence  there  was  no  nec- 
essary connection,  and  there  Is  no  allegation 
and  no  proof  of  any  such  connection.  The 
horse  might  have  been  killed  by  the  careless 
management  of  the  train,  even  though  the 
crossing  was  In  perfect  repair;  and,  on  the 
other  hand,  the  disaster  might  have  occurred 
from  the  defect  in  the  crossing,  even  though 
the  utmost  skill  and  care  had  been  exercised 
In  the  management  of  the  train.  The  evi- 
dence leaves  no  doubt  of  the  fact  that  the 
horse  was  killed  at  the  trestle,  by  being  run 
over  by  the  train,  and  was  not  killed  at  the 
crossing,— a  point  at  least  110  feet  distant 
from  the  trestle.  So  that  it  seems  to  us  clear 
that  the  complaint  did  state  two  distinct  and 
separate  causes  of  action,  blended  togrether  In 
one  count,  so  to  speak. 

The  fifth  ground  cannot  be  sustained,  for 
It  Is  very  obvious  that  the  complaint  did 
state,  as  one  of  the  causes  of  action,  the  neg- 
ligence of  the  defendant  in  failing  to  keep 
the  crossing  In  proper  and  safe  repair;  and, 
when  the  plaintiff  elected  to  proceed  to  trial 
upon  that  cause  of  action,  It  was  not  only 
necessary  to  Introduce  testimony  tending  to 
show  negligence  in  that  respect  (Fell  v.  Rail- 
road Co.,  33  S.  C.  198,  11  S.  E.  681),  but  also 
tending  to  show  that  the  Injiu-y  to  the  horse 
was  the  result  of  such  negligence  (Glenn  T. 
Railroad  Co.,  21  S.  C.  466;  Petrie  v.  Rallr 
road  Co.,  29  S.  O.  818,  7  S.  B.  515;  and  Bar- 
ber V.  RaUroad  Co.,  34  S.  C.  450,  461,  18  8. 
B.  630). 

The  sixth  ground  complains  that  the  judge 
erred  In  holding  that  there  was  no  evidence 
showing  that  the  horse  attempted  to  cross 
the  railroad  trade  at  the  crossing.  A  careful 
examination  of  the  testimony  satisfies  us  ful- 
ly that  the  circuit  judge  was  not  only  right 
In  this  respect,  but  he  might  have  gone  fur- 
ther, and  held  that  the  testimony  tended  to 
show  that  the  horse  did  not  attempt  to  cross 
at  the  crossing.  No  witness  saw  the  horse, 
and  the  only  evidence  that  the  horse  was  at 
the  crossing  at  all  on  the  morning  of  the  dis- 
aster was  derived  teom  the  tracks  of  the  ani- 
mal seen  on  the  railroad  track,  and  these 
tracks  showed  that  the  hoise  had  passed  bo- 


Digitized  by  V^jOOQ  IC 


80 


SOUTHEASTERN  REPORTER,  Vol.  20. 


(S.  0. 


yond  the  crossing,  in  the  direction  of  the  tres- 
tle, nibbling  the  grass  as  she  went,  and  that 
the  animal  bad  reached  a  point  beyond  the 
crossing  before  she  took  fright,  and,  as  tai> 
ferred  from  the  length  of  her  stride,  ran  up 
the  track  towards  the  trestle,  where  she  was 
overtaken  and  killed  by  the  train.  So  that 
we  think  there  was  no  error  on  the  part  of 
the  circuit  judge  in  holding  that  there  was  no 
evidence  tending  to  show  that  the  injury 
complained  of  was  the  result  of  any  negll- 
g«ice  upon  the  part  of  the  defendant  in  fall- 
ing to  keep  in  safe  repair  the  railroad  cross- 
ing; and  hence,  as  in  Glenn's  Case,  supra,  a 
nonsuit  was  inevitable. 

The  seventh  ground  Is  based  upon  the  er- 
roneous idea  that  the  Judge  should  have  ap- 
plied the  rule  In  Danner's  Case,  4  Rich.  Law, 
329.  Now,  whatever  may  have  been  said  as 
to  the  propriety  of  the  arbitrary  rule  of  evi- 
dence, as  established  by  that  celebrated  case, 
yet  it  has  been  too  long  recognized,  in  this 
state,  at  least,  to  warrant  the  court,  at  this 
late  day,  in  questioning  it.  But  the  inquiry 
here  is  whether  that  rule  can  be  proper^ 
applied  to  the  present  case;  and  we  do  not 
think  it  can,  unless  the  wholesome  doctrines 
established  by  the  cases  of  Glenn  v.  Railroad 
Co.,  Fell  V.  Railroad  Co.,  Petrie  v.  Railroad 
Co.,  and  Barber  v.  Railroad  Co.,  cited  above, 
are  totally  disregarded,  and  those  cases  are 
overruled,  which  we  are  by  no  means  dis- 
posed to  do. 

The  Judgment  of  this  court  is  that  the  inAg- 
ment  of  the  circuit  court  t>e  affirmed. 

McGOWAM  and  POPE,  JX,  concur. 
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OAIiHOUN  T.  PORT  ROYAI,  ft  W.  &  BY. 
CO. 

(Supreme  Court  of  South  Carolina.    July  27. 
1894.) 

NbW  TrIAI/— FlLINO  Decisioh. 

Under  Code,  {  286  et  aeq.,  which  pro- 
vides that  a  motion  for  a  new  trial  "mnst  be 
heard  and  decided"  at  the  same  term,  a  ded- 
■ion  on  sacb  a  motion  may  be  filed  after  the 
term  nunc  pro  tunc,  where  it  was  heard  and 
argued  during  the  term,  though  pending  the  de- 
cision a  Judgment  was  entered  on  the  verdict. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  W.  EL  Wallace,  Judge. 

Action  by  Thomas  Calhoun  against  the  Port 
Royal  &  Western  Carolina  Railway  Com- 
pany. There  was  a  verdict  for  plaintiff,  and 
from  an  order  granting  defendant  a  new 
trial  plaintiff  appeals.    AfSnued. 

Graydon  &  Graydon,  for  appellant  Joseph 
Ganalel  and  Parker  &  McGowan,  for  re- 
spondent. 

Mel  V  BR,  G.  J.  This  case  was  tried  at  the 
October  term,  1893,  of  the  court  of  common 
pleas  for  Abbeville  county,  on  Tuesday,  the 
17th  of  October,  and  the  Jury  rendered  their 
rerdlet,  in  favor  of  the  plaintiff,  on  Wednes- 


day, the  18th  of  October.  Thownpon  a  mo- 
tion for  a  new  trial  waa  made  on  the 
minutes,  and  the  same  was  heard  during  the 
term  by  his  honor.  Judge  Wallace,  who  re- 
served his  declsioa  Hie  October  t«:m  of 
said  court  expired  by  its  own  limitation  on 
Saturday,  the  21st  of  October,  and  the  sam» 
was  adjourned  sine  die,  on  that  day,  before 
any  decision  of  the  motion  for  a  new  trial 
was  rendered;  but  on  the  26th  of  Noveml)er, 
1893,  Judge  Wallace  filed  with  the  clerk  of 
the  court  of  common  pleas  for  Abbeville 
county  an  <»'der,  of  which  the  following  is  a 
copy:  "This  case  was  heard  by  me  at  the 
October  term  of  the  court  of  common  pleas 
for  Abbeville  county,  S.  C,  and  the  Jury 
Impaneled  therein  rendered  a  verdict  for 
the  plaintiff.  A  motion  was  made  before 
me,  during  the  term,  on  the  minutes,  and 
so  entered,  for  a  new  trial,  <»i  the  ground 
that  the  verdict  was  not  supported  by  the 
testimony.  After  careful  consideration  of 
the  testimony  In  the  case,  I  am  of  the 
opinion  that  there  was  not  sufficient  testi- 
mony upon  which  to  base  the  verdict  It  is 
therefore  ordered  that  a  new  trial  be,  and  the 
same  is  hereby,  granted.  November  26, 1S03." 
In  the  meantime,  to  wit  on  the  3d  day  of 
November,  1893,  after  due  notice  to  the  at- 
torneys for  defendant  and  without  objection 
from  them,  counsel  for  plaintiff  entered  Judg- 
ment on  the  verdict  in  favor  of  plaintiff,  and 
Issued  execution  for  the  enforcement  of  the 
same.  Within  10  days  after  notice  of  the  fil- 
ing of  the  order  of  Judge  Wallace  granting  a 
new  trial,  plaintiff's  counsri  gave  notice  of 
Intention  to  appeal  therefrom,  "with  consent 
that  In  case  the  said  ord«-  of  Judge  Wallace 
be  afilrmed.  Judgment  absolute  may  be  ren- 
dered against  the  appellant"  Hie  exceptions 
of  the  plaintiff  are  as  follows:  "(1)  Because 
the  Code  of  Procedure  expressly  provides 
that  the  motion  for  a  new  trial  shall  be 
beard  and  decided  at  the  same  term  of  the 
court  at  which  the  case  is  tried,  and  it  was 
error  In  his  honor  to  file  an  order  granting  a 
new  trial  in  this  case  more  than  a  month 
after  the  final  adjournment  of  the  court  at 
which  the  case  was  tried;  (2)  because  his 
honor  had  no  power  to  make  any  order  In  the 
case  after  the  final  adjournment  of  the  court 
at  which  it  was  tried;  (3)  because  his  honor 
did  not  give  a  different  direction  to  the  clerk, 
who  thereupon  entered  the  Judgment  herein 
in  accordance  with  the  verdict  and  his  honor 
had  no  power  to  set  aside  the  verdict  and 
grant  a  new  trial  after  the  Judgment  had 
been  entered  on  the  said  ve^ct;  (4)  because 
his  honor  had  no  power  to  set  aside  a  Judg- 
ment entered  In  accordance  with  the  provi- 
sions of  the  Ck>de  of  Procedure  and  the  rules 
of  court  without  a  direct  formal  application 
for  that  purpose,  and  qpuld  only  do  it  in  that 
event  at  a  regular  term  of  the  court;  (5)  be- 
cause his  honor  was  without  Jurisdiction  to 
make  the  order  aforesaid,  and  it  la  submitted 
t^t  the  same  is  null  and  void." 
Tina  first  second,  and  fifth  exceptions  make 
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substantially  tbe  same  question,  and  may 
therefore  be  considered  together.  That  ques- 
tion Is  whether  Judge  Wallace,  under  the  dp- 
cumstances  of  this  case,  had  jurisdiction  to 
make  tbe  order  of  26th  November,  1893.  His 
power  to  do  80  Is  assailed  upon  the  ground 
that  tbe  Code  requires  that  a  motion  for  a 
new  trial  on  the  minutes  must  be  heard  and 
decided  during  the  term  at  which  the  case  Is 
tried.  The  sections  of  the  Code  relied  upon 
to  sustain  this  position  are  286  and  287.  So 
much  of  the  former  section  as  relates  to  this 
matter  reads  as  follows:  "The  judge  who 
tries  the  cause  may.  In  his  discretion,  enter- 
tain a  motion,  to  be  made  on  his  minutes,  to 
set  aside  a  verdict  and  grant  a  new  trial  upon 
exceptions,  or  for  insufficient  evidence,  or 
for  excessive  damages;  but  such  motions.  If 
heard  upon  the  minutes,  can  only  be  heard 
at  the  same  term  at  which  the  trial  is  had." 
It  is  very  obvious  that  the  provision  just 
quoted  does  not  sustain  the  position  taken  by 
appellant,  for  it  only  requires  that  the  motion 
shall  be  "heard"  at  the  same  term,  but  does 
not  require  that  the  motion  shall  be  "de- 
cided" at  that  term;  and.  Inasmuch  as  In 
this  case  it  appears  tliat  the  motion  was 
heard  at  tbe  same  term,  it  Is  dear  that  ap- 
pellant's position  in  this  case  is  not  sustained 
by  section  286.  It  is  contended,  however, 
that  the  provisions  of  section  287  are  stlU 
more  expUdt,  and  do  sustain  tbe  posltlcm  of 
appellant.  So  much  of  that  section  as  is  per- 
tinent to  the  present  Inquiry  reads  as  fol- 
lows: "A  motion  for  a  new  trial  on  a  case  or 
exceptions,  or  otherwise,  *  *  *  must,  in 
the  first  instance,  be  heard  and  dedded  at 
tbe  same  term;"  and  the  words  "or  other- 
wise" are  dalmed  to  be  suffldent  to  include 
a  motion  for  a  new  trial  on  the  minutes. 
The  only  authority  (If  It  can  be  so  called) 
dted  to  sustain  this  construction  is  certain 
language  used  by  the  writer  of  this  opinion, 
in  his  dissenting  opinion  In  the  case  of  Molair 
V.  Railway  Co..  31  S.  C.  524,  10  S.  B.  243,  but 
which,  so  far  as  we  are  Informed,  has  never 
yet  received  the  approval  of  the  court;  for  in 
that  case  the  majority  of  the  court  based  its 
opinion  upon  this  point  upon  the  ground  that 
the  motion  for  a  new  trial  was  submitted  to 
the  circuit  judge  at  chambers,  and  therefore 
the  motion  was  not  heard  during  the  t^m, 
as  may  be  seen  by  reference  to  page  517. 
But,  even  granting  that  tlie  construction 
placed  upon  these  two  sections  in  the  dis- 
senting opinion  Just  referred  to  is  the  correct 
construction  (and  I  am  free  to  say  that  I  still 
think  so),  yet  that  will  not  condude  the 
present  Inquiry.  Assuming,  then,  for  the  pur- 
poses of  this  discussion,  that,  under  a  proper 
construction  of  sections  286  and  287,  when 
considered  together,  a  motion  for  a  new  trial 
on  tbe  minutes  must  be  heard  and  dedded 
during  the  same  term  at  which  the  case  was 
tried,  tbe  practical  inquiry  still  remains 
whether  tbe  motion  for  a  new  trial  was 
heard  and  dedded  during  the  term  at  which 
the  case  was  tried.    As  we  have  already 


said,  the  case  shows  beyond  dispute  that  the 
motion  was  heard  and  argued  pro  and  con 
during  the  term,  and  after  argument  tbe 
Judge  annoimced  that  he  would  consider  it. 
Accordingly,  after  the  lapse  of  a  little  over  a 
month,  the  judge  announced  the  result  of  bis 
consideration  in  the  form  of  the  order  ap- 
pealed from.  It  is  apparent  from  the  nature 
of  the  motion  and  the  basis  upon  which  it 
rested— Insuffldency  of  the  evidence— that  it 
was  the  duty  of  the  judge  to  examine  care- 
fully all  the  testimony;  and,  taking  notice 
Judicially  of  the  fact  that  he  was  then  on  tbe 
circuit,  we  will  assume,  as  a  matter  of  simple 
Justice  to  the  judge,  that,  as  soon  as  he  had 
completed  the  examination  of  the  testimony, 
he  expressed  his  condusion  in  the  form  of 
the  order  in  question,  which  was  filed  on  the 
26th  of  November,  1893,  nuno  pro  tunc,  and 
the  motion  must  th«'efore  be  regarded  as  not 
only  beard,  but  dedded,  diuing  the  term. 
The  same  prindple  upon  which  we  rest  this 
decision  was  recognized  and  applied  in  the 
recent  case  of  Aultman  v.  Utsey,  35  S.  O.  596, 
597,  14  S.  E.  351,  as  well  as  by  the  supreme 
court  of  tbe  United  States  in  Mitchell  v. 
Overman,  103  U.  S.  62,  in  which  case  Mr. 
Justice  Harlan  uses  tbe  following  language, 
which,  it  seems  to  us,  is  conclusive  of  the 
present  Inquiry:  "Tbe  adjudged  cases  are 
very  numerous  In  which  have  been  consid- 
ered the  circumstances  under  which  courts 
may  properly  enter  a  Judgment  or  a  decree 
as  of  a  date  anterior  to  that  on  which  It  was 
in  fftct  rendered.  •  ♦  ♦  We  content  our- 
selves with  saying  tliat  the  rule  established 
by  the  general  concurrence  of  the  American 
and  English  courts  is  that  where  the  delay 
in  rendering  a  judgment  or  a  decree  arises 
from  the  act  of  the  court,- that  is,  where  the 
dday  has  been  caused,  either  for  its  con- 
venience, or  by  the  multiplicity  or  press  of 
business,  either  the  intricacy  of  the  question 
involved,  or  of  any  other  cause  not  attribu- 
table to  the  laches  of  the  parties,— the  judg- 
ment or  the  decree  may  be  entered  retro- 
spectively, as  of  a  time  when  it  should  or 
might  have  been  entered  up.  In  such  cases, 
upon  the  maxim  'actus  curiae  nemlnem  gra- 
vabit,'  which  has  been  wdl  said  to  be  found- 
ed In  right  and  good  sense,  and  to  afford  a 
safe  and  certain  guide  for  the  administration 
of  Justice,  It  is. the  duty  of  the  coturt  to  see 
that  the  parties  shall  not  suffer  by  the  de- 
lay." 

The  third  and  fourth  exceptions  seem  to  re- 
late to  the  effect  of  tbe  entry  of  tbe  Judg- 
ment in  fb.vor  of  the  plaintiff,  pending  the 
consideration  of  tbe  motion  for  a  new  trial. 
It  will  be  observed  that  the  order  appealed 
from  makes  no  allusion  to  such  Judgment 
Indeed,  we  have  no  reason  to  suppose  that 
Judge  Wallace  knew  that  a  Judgment  bad 
been  entered  when  he  filed  bis  order  grant- 
ing a  new  trial;  and  we  do  not  see  how  the 
nature  or  effect  of  such  judgment  can  be  in- 
jected into  this  appeal.  Indeed,  as  was  said 
in  Kamlnltsky  t.  Railroad  Co..  25  S.  0.,  at 
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page  67,  It  was  certainly  proper  to  withhold 
the  Judgment  until  the  motion  for  a  new 
trial  -was  heard;"  and  It  may  admit  of 
grave  question  whether  any  Judgment  could 
properly  have  been  entered  while  the  Judge 
was  considering  the  question  whether  there 
should  be  a  new  trial;  but  that  matter  is  not 
now  before  us.  It  seems  to  us,  therefore, 
that  the  order  appealed  from  must  be  af- 
firmed, and  that  the  defendant  is  entitled  to 
Judgment  absolute  against  the  plalntlfiF,  In 
accordance  with  the  stipulation  contained  In 
bis  notice  of  appeal. 

The  Judgment  of  this  court  is  that  the  or- 
der appealed  from  be  affirmed,  and  that  the 
defendant  have  Judgment  absolute  against 
the  plaintifT;  and,  for  the  purpose  of  making 
such  Judgment  effectual,  the  case  is  remanded 
to  the  circuit  court  for  Abbeville  county,  for 
such  further  proceedings  as  may  be  requi- 
site. 

McGOWAN  and  POPE,  33.,  concur. 


(42  s.  c.  m) 

FINIiBY  T.  CUDD  et  al. 

(Supreme  Court  of  South  Carolina.    July  27, 
1894.) 

RSPLBVIN— EVTDENCB  —  DaMAOBS— FORM  0»  VBB- 
DICT — CHATTBL  UOUTOAOES. 

1.  Defendant,  who  held  a  lien  on  plalntifTs 
crop  for  advances,  took  up  an  overdue  mortgage 
on  plaintiff's  horseB,  agreeing  not  to  foredose 
for  a  year  if  plaintiff  wotiid  apply  his  crop  to 
the  lien,  bat  subsequently  sold  the  horses.  Hdd, 
in  replevin  for  the  horses,  where  a  counterclaim 
for  the  amount  due  under  the  lien  and  on  an- 
other mortgage  executed  by  plaintiff  was  strick- 
en out,  evidence  of  what  plaintiff  owed  de- 
fendant was  prejudicial  where  it  exceeded  the 
largest  amount  he  could  recover  as  damages, 
since  the  jury  might  infer  that  he  had  sus- 
tained no  damages  at  all. 

2.  A  mortgagee  who  wrongfully  seizes  the 
mortgaged  property  before  condition  broken  is 
liable  for  the  full  value  thereof  where  posses- 
sion cannot  be  delivered,  and  not  merely  for 
the  value  of  its  use  for  the  time  intervening  be- 
tween the  seizure  and  the  maturity  of  the  mort- 
gage debt 

3.  Code,  §  283,  providing  that  in  replevin. 
If  the  property  have  not  been  delivered  to  plain- 
tiff, or  if  it  have  and  defendant  claim  a  return 
thereof,  the  jury  shall  assess  the  value  of  the 
property  if  their  verdict  be  for  plaintiff,  or  if 
they  find  for  defendant,  and  "that  he  is  entitled 
to  a  return  thereof,"  requires  an  alternative  ver- 
dict only  where  defendant  is  entitled  to  a 
return  of  the  property. 

Appeal  from  common  pleas  circuit  court  of 
Spartanbiu'g  county;  J.  J.  Norton,  Judge. 

Replevin  by  Joseph  Finley  against  J.  N. 
Cndd  &  Co.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.     Reversed. 

Duncan  &  Sanders,  for  appellant  Nicb- 
olls  &  Jones,  for  respondents. 

McIVBR,  O.  J.  It  appears  that  the  plain- 
tiff had  given  a  lien  on  his  crop  for  the  year 
1891  to  the  defendants,  to  secure  advances; 
and  some  time  in  the  latter  part  of  that  year 
an  arrangement  was  entered  into  between 
the  parties  whereby  the  defendants  were  to 


take  op  a  mortgage,  then  past  due,  h^d  by 
one  Mitchell,  on  a  mare  and  colt  belonging  to 
plaintiff,  with  the  understanding  that  if  the 
plaintiff  woiold  gather  his  crop,  and  apply  the 
same  to  the  lien  held  by  defendants,  they 
would  indulge  him  for  the  balance  due  on 
the  MltcheU  mortgage  until  the  fall  of  1892. 
Soon  after  the  Mitchell  mortgage  was  trans- 
ferred to  defendants,  they,  alleging  that 
plaintlS  was  neglecting  to  gather  his  crop, 
and  permitting  the  same  to  waste  In  the 
field,  seized  the  crop  under  a  warrant  to  en- 
force the  lien,  and  about  the  same  time  ob- 
tained possession  of  the  mare  and  colt  cov- 
ered by  the  Mitchell  mortgage,  and  sold  the 
same  under  said  mortgage.  Exactly  how  the 
defendants  obtained  possession  of  this  mort- 
gaged proi)erty  was  one  of  the  disputed  ques- 
tions of  fact  tn  the  case,  the  plaintiff  claim- 
ing that  the  same  was  seized  by  one  Holt, 
as  the  agent  of  the  defendants,  under  the 
mortgage,  while  the  defendants  claimed  that 
the  plaintiff  voluntarily  delivered  the  mare 
and  colt  to  them.  Thereupon  this  action  was 
brouLght  to  recoT^  the  possession  of  the  mare 
and  colt,  plaintiff  Insisting  that,  under  the 
arrangement  made  with  the  defendants  at 
the  time  they  obtained  an  assignment  of  the 
Mitchell  mortgage,  the  plaintiff  was  entiUed 
to  retain  the  possession  of  the  animals  until 
the  fall  of  1892.  The  defendants,  on  the  oth- 
er hand.  Insisted  that,  by  reason  of  the  plain- 
tifTs  breach  of  the  agreement  to  gather  his 
crop  and  apply  the  same  to  the  debt  secured 
by  the  agricultural  lien,  they  were  not  bound 
to  wait  until  the  fail  of  1892  before  enforcing 
the  payment  of  the  balance  due  on  the  Mitch- 
ell mortgage,  but  were  Justified  in  proceed- 
ing Immediatdy  to  do  as  they  had  done.  The 
defendants.  In  their  answer,  set  up  a  coun- 
terclaim for  the  balance  due  them  under  the 
agricultural  lien,  as  well  as  a  balance  due 
them  on  a  mortgage  given  by  plaintiff  to  one 
Floyd,  which  had  been  assigned  to  defend- 
ants. To  this  counterclaim  the  plaintiff  de- 
murred, and  his  demurrer  was  sustained,  and 
the  counterclaim  was  stricken  out.  The  tea- 
timony  adduced,  which  is  set  out  in  the  case, 
was  conflicting,  especially  as  to  who  first  vio- 
lated the  agreement  mentioned  above;  and. 
In  the  course  of  the  testimony,  the  defend- 
ants, against  the  objection  of  the  plaintiff, 
was  allowed  to  prove  what  was  the  total 
amount  due  to  them  by  the  plaintiff,  the  cir- 
cuit Judge  ruling  that  such  testimony  was 
admissible  in  mitigation  of  damages. 

The  circuit  Judge,  in  the  outset  of  his  charge, 
seems  to  have  treated  the  case  as  if  it  was 
an  action  by  the  plaintiff  to  recover  damages 
from  the  defendants  for  their  violation  of  tiie 
agreement  not  to  foreclose  their  mortgage  on 
the  mare  and  colt  until  the  fall  of  1892, 
whereas  the  true  natiure  of  the  action  seems 
to  have  been  to  recover  possession  of  the 
mare  and  colt,  together  with  damages  for 
the  alleged  unlawful  seizure  and  detention 
thereof.  When  counsel  for  plaintiff  called 
the  attention  of  the  court  to  this  mlsconcep- 
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tlon  of  the  natare  of  tlio  action,  and  (^«red 
to  allow  the  case  to  be  considered  as  an  ac- 
tion for  damages  aimply,  oonnsel  ft>r  defend- 
ants declined  the  offer;  and  the  circuit  Judgd 
then  iK^Kieeded  to  Instmct  the  Jiay  that,  In 
an  action  for  the  recovery  of  personal  prop- 
erty, the  form  of  the  verdict  was  prescribed 
by  Btatate,  and  used  these  words:  "The  form 
of  your  verdict  will  be:  'We  find  for  the 
plaintiff  the  possession  of  the  property  in  dis- 
pute, and.  If  possession  cannot  be  had,  then 
so  many  dollars,  the  valiie  thereof,  and  so 
many  dollars  damages.'  In  that  event  you 
would  not  calculate  at  all  the  loss  of  the  ani- 
mals as  any  part  of  the  damages,  but  you 
would  value  the  use  of  the  animals  for  the 
year,  and  return  that  value  as  the  value  of 
the  animals  on  the  limited  title  that  the  plain- 
tiff alleged  that  he  had.  As  I  understand 
the  complaint.  It  Is  for  the  use  of  the  proper- 
ty for  one  year,  and  then  whatever  damages 
you  think  the  plaintiff  would  be  entitled  to. 
If  yon  find  for  the  defendants,  you  simply 
say  you  find  for  the  defendants."  The  jury 
returned  the  following  verdict:  "We  find 
for  the  defendants;"  and,  Judgment  having 
been  entered  thereon,  the  plaintiff  appeals 
apon  the  several  grounds  set  out  In  the  rec- 
ord. 

The  first,  second,  and  third  exceptions,  In 
different  forms,  impute  error  to  the  circuit 
judge  In  admitting  the  testimony  of  defend- 
ants showing  the  amount  due  by  the  plaintiff 
to  the  defendants  "in  mitigation  of  dam- 
ages." After  the  demurrer  to  the  counter- 
claim had  been  sustained,  we  do  not  see  any 
ground  upon  which  such  testimony  could 
have  been  admitted,  as  It  certainly  was  in 
no  way  relevant  to  any  of  the  issues  In  the 
action.  While  it  Is  ordinarily  true  that  an 
error  In  admitting  Irrelevant  testimony  will 
not  constitute  a  ground  for  a  new  trial,  yet. 
If  it  appears  that  the  admission  of  such  te»- 
tlmony  tends  to  mislead  the  Juiy,  then  it 
does  become  an  error  of  which  this  court  can 
take  notice.  If,  as  the  drcnlt  Judge  instruct- 
ed the  Jury,  the  plaintiff,  if  entitled  to  recov- 
er at  all,  could  only  recover  the  value  of  the 
use  of  the  animals  for  one  year,  which  some 
of  the  witnesses  placed  as  low  as  $25,  and 
M  the  testimony  in  question  was  admissible 
In  mitigation  of  damages,  the  Jury  may  have 
supposed  that  the  plaintiff  had  really  sus- 
tained no  real  damage  at  all,  for  the  testi- 
mony objected  to  showed  that  the  plaintiff 
BtlU  owed  the  defendants  the  sum  of  $77. 
It  seems  to  us,  therefore,  that  the  admission 
of  this  testimony  tended  to  mislead  the  Jury 
and  prejudice  the  plaintiff. 

The  fourth  and  fifth  grounds  of  appeal 
yrete  not  pressed  in  the  argument  here,  and 
need  not  be  considered,  especially  as  we  are 
•at^fied  that  they  could  not  be  sustained. 

The  sixth  ground. of  appeal  imputes  errw 
to  the  circuit  Judge  in. charging  the  Jury  as 
follows:  'The  form  of  your  verdict  will  be: 
'W«  find  for  the  plaintiff  the  possession  of 
the  property  in  dispute,  aaid,  if  possesion 
v.20s.E.no.2— 3 


cannot  be  bad,  then  'so  many  'dollars,  ttie 
value  thereof,  and  so  many  dollars  damages.' 
In  that  event  yon  would  not  calculate  at  all 
the  loss  of  the  animals  as  any  part  of  the 
damages,  but  you  would  Tala»  the  use  of  the 
animals  for  that  year,  and  return  the  value 
as  the  value  of  the  animals  on  the  limited 
title  that  the  plaintiff  alleged  he  had."  Be- 
fore proceeding  to  discuss  this  exception  up- 
on its  merits,  U  is  proper  to  notice  an  ob- 
jection to  ilB  consideration  at  all,  which  has 
been  interposed  by  counsel  for  respondenis, 
to  wit,  that  the  exception  Is  simply  a  quota- 
tion from  the  Judge's  charge,  and  does  not 
point  out  any  specific  error.  It  Is  true  that 
this  court  has  taken  occasion  in  several  cases 
to  condemn  this  mode  of  stating  an  excep- 
tion, and  very  possibly,  if  there  was  no 
other  error  in  this  case,  it  would  not  be  con- 
sidered; bat,  as  the  case  has  to  go  back  any- 
how, we  will  not  decline  to  consider  the 
point  which  was,  doubtless,  Intended  to  be 
made  by  this  exertion,  as  It  may  save  an- 
other appeal.  This  point,  as  we  gather  from 
the  argument  of  counsel,  Is  that  there  was 
error  in  directing  the  Jury,  in  estimating  the 
value  of  the  animals,  to  confine  their  esti- 
mate to  the  Value  of  the  use  of  the  animals 
for  a  year,  without  regard  to  their  absolute 
value  as*  property.  Where  a  mortgagee, 
without  authority  of  law,  seizes  a  mortgaged 
chattel  before  btteach  of  the  condition  of  the 
mortgage,  and  the  mortgagor  brings  his  ac- 
tion to  recover  the  possession  of  the  chattel, 
it  seems  to  us  that  he  would  be  entitled  to  a 
verdict  for  the  recovery  of  the  possession  of 
such  chattel,  and,  in  case  possession  cannot 
be  delivered,  then  for  the  absolute  value  of 
the  chattel,  and  not  merely  for  the  value  of 
its  use  for  the  time  intervening  between  th« 
seizure  and'  the  maturity  of  the  mortgage 
debt,  for  the  simple  reason  that  until  breach 
of  condition  the  mortgaged  property  belongs 
absolutely  to  the  mortgagor,  subject  only  to 
a  lien  for  the  payment  of  the  debt  Any 
other  view  wonld  require  us  to  assume,  with- 
out any  evidence,  that  the  mortgagor  would 
not  pay  the  mortgage  debt  at  maturity.  K 
seems  to  us  that  so  much  of  the  charge  as  re- 
quired the  Jury  to  confine  their  estimate  of 
the  value  of  the  mortgaged  property  to  the 
value  of  its  use  for  the  year  was  erroneous. 
O^e  seventh  ground  is  open  to  the  same 
objection  as  that  Interposed  by  respondents 
to  the  sixth  ground,  but,  for  a  similar  reSr 
son,  we  will  not  decline  to  consider  it  in  this 
casei  The  point  of  this  ground  Is  that  the 
circuit  Judge  should  have  directed  the  Jury 
to  find  a.  verdict  in  the  alternative,  instead 
of  simply  a  verdict  for  the  defendants.  It 
most  be  admitted  that  the  language  of  sec- 
tion 283  of  the  Code,  under  which  this  ques- 
tion arises,  is  not  as  clear  as  It  might  be. 
So  much  of  that  section  as  relates  to  this 
matter  reads  as  follows:  "In  an  action  tot 
the  recovery  of  specific  personal,  property, 
4r  thM  property  haze  not  ban  delivered  to 
the  plaintiff,  or. if  it  have,  and  the  defend- 
ant'by  his  answer  cioim  a  retmn  thereof; 
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the  Jury  flhall  asaew  V»  yaln^  of  tiie  prop-, 
erty,  If  their  verdict  be  In  favor  of  the  plaln- 
tlir,  or  If  they  find  In  favor  of  the  defendant, 
and  that  he  U  tntUUd  to  a  return  thereof.^ 
The  words  whidi  we  have  first  italicized  in 
the  foregoing  anotatlon  would  seem  to  imply 
that  even  where,  as  in  the  present  case,  the 
property  in  dispute  has  not  been  delivered  to 
the  plaintiff,  and  the  verdict  is  for  the  de- 
fendant. It  must  be  in  the  alternative;  but 
the  words  last  italicized  would  seem  to  re- 
Itel  such  an  Inference,  and  to  require  an  al- 
ternative verdict  only  where  the  defendant 
is  entitled  to  a  return  of  the  property,  which 
is  not  the  case  here.  This  provision  of  the 
Code  has  been  applied  In  several  cases,  but 
none  of  them  appear  to  be  like  the  present. 
In  Robbins  v.  Slattery,  9  S.  B.  510,  decided 
as  far  back  as  November  term,  1S78,  and  re- 
ported in  a  note  to  Lockliart  v.  Little,  30 
&  C,  at  page  328,  9  S.  E.  511,  the  property 
In  dispute  had  been  taken  from  the  posses- 
sion of  the  defendant,  and  delivered  to  the 
plaintiff,  under  proper  proceedings  for  that 
purpose  authorized  by  the  Code;  and  the  de- 
fendant in  his  answer,  claimed  judgment  for 
the  return  of  the  property  or  its  value,  and 
it  was  held  that  a  verdict  for  the  defendant 
for  $250  (the  value  of  the  timber)  could  not 
be  sustained,  as  it  practically  deprived  the 
plaintiff  of  the  right  to  return  the  property. 
In  Bardin  v.  Drafts,  10  S.  a  403,  the  prop- 
erty In  question  was  taken  from  the  posses- 
sion of  the  defendant,  by  proper  proceedings, 
and  delivered  to  the  plalntifF.  The  verdict 
was  in  the  following  form:  "We  find  for 
the  defendant  the  return  of  the  property,  of 
$507.96."  And  it  was  held  in  conformity 
to  the  statute,  because  practically  it  was  a 
verdict  for  the  return  of  the  property,  or  for 
its  value.  In  Bason  v.  Miller,  18  S.  O.  381, 
a  verdict  in  the  following  form,  "We  find  for 
plalntifF,  patterns,  the  value  of  $100,"  was 
set  aside  as  not  in  conformity  to  the  statute. 
This  case,  however,  throws  but  little  light  on 
the  present  Inquiry,  as  the  main  objection 
to  the  verdict  was  its  want  of  deflniteness^as 
to  the  number  and  character  of  the  patterns 
Intended.  In  Thompson  v.  Lee,  19  a  O.  489, 
the  property  in  question  was  taken  from 
the  possession  of  defendant,  and  delivered  to 
plaintiff,  under  proper  proceedings  for  that 
purpose,  and  a  verdict  In  this  form,  "We  find 
for  defendant  one  dollar,"  was  set  aside,  on 
the  ground,  among  others,  that  it  should 
have  been  in  the  alternative.  In  Archer  v. 
Long,  32  S.  O.  171,  11  S.  E.  86,  the  property 
In  dispute  was  taken  from  the  possession  of 
defendant  and  delivered  to  plaintiffs,  and  a 
verdict  In  the  following  form,  •"We  find  for 
the  defendant  the  property  in  dispute,"  was 
set  aside  for  want  of  conformity  to  the  stat- 
nta.  It  will  thus  be  seen  that  the  question 
ban  presented  has  never  yet  been  passed  up- 
on by  this  court;  for  In  the  present  case  the 
propoiy  in  dispute  was  not  taken  from  the 
possession  of  the  defendants,  and  there  was 
no  necessity,  therefore,  for  them  to  demand 
a  retom  thereof,  and  no  necessity  for  an  al- 


ternative verdict.  It  seems  to  us  that  the 
real  object  of  the  section  of  the  Code  under 
which  this  question  arises  is  of  a  twofold 
character,— First,  to  protect  the  rights  of  the 
true  owner  to  regain  possession  of  bis  prop- 
erty in  specie,  if  practicable;  second,  to  save 
the  parly  who  may  be  innocently,  but  Il- 
legally, in  the  possession  of  the  property  of 
another  from  being  compelled  to  pay  such 
value  as  a  Jury  may  see  fit  to  place  upon  the 
property,  by  giving  him  the  alt^native  of  re- 
turning the  property  to  its  rightful  owner, 
and  only  paying  such  damages  for  Its  de- 
tention as  may  be  determined  to  be  proper. 
We  do  not  think,  therefore,  that  the  seventh 
ground  of  appeal  can  be  sustained. 

To  avoid  any  misapprehension,  we  desire 
to  add  that  we  are  not  to  be  understood  as 
expressing  or  even  intimating  any  opinion 
upon  the  question  which  lies  at  the  very 
foundation  of  plaintiff's  claim,  to  wit,  wheth- 
er, under  the  agreement  between  the  parties, 
the  defendants  were  bound  to  wait  until  the 
fall  of  1892  before  proceeding  to  enforce  the 
Mitchell  mortgage.  That  is  a  question  of 
fact  for  the  Jury,  which  must  be  submitted 
to  them  under  proi)er  instructions;  and  the 
only  reason  why  we  grant  a  new  trial  Is  that 
there  Is  reason  to  apprehend  that,  under  the 
Instructions  given  at  the  former  trial,  the 
jury  may  have  been  misled  to  the  prejudice 
of  the  plaintiff.  The  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded  to 
that  court  for  a  new  trIaL 

McOOWAN  and  POPE,  fJ.,  concur. 


(42  S.  C.  178) 

Ex  parte  MIDDLETON  «t  sL 

MCDONALD'S  ESTATE  v.  McDONALD. 

(Supreme  Court  of  Sonth  Oarolina.     Sept  12, 

1894.) 

DaSCBNT  AND  DISTRIBUTION — AdVANCSMSNTS. 

Testator  provided  that:  "I  do  further 
will  that  what  money  I  may  have  advanced 
from  time  to  time  to  either  of  my  children  shall 
be  deducted  from  their  share  of  the  estate,  that 
all  may  share  equal."  HeZd,  that  money  loaned 
by  testator  to  a  son,  secured  by  a  mortgage  from 
the  son's  wife,  which  mortgage  testator  held  till 
it  was  barred  by  limitation,  and  then  satisfied 
without  consideration,  was  not  an  advancement 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county;  W.  H.  Wallace,  Judge. 

W.  J.  Middleton,  and  H.  L.  McDonald, 
executors  of  W.  H.  McDonald,  deceased,  filed 
a  statement  for  the  final  settlement  of  their 
accounts.  S.  K.  McDonald  excepted  to  a 
charge  against  him  as  an  advancement  The 
probate  court  allowed  the  exception,  but  was 
overruled  by  the  circuit  court,  and  S.  K.  Mc- 
Donald appeals.     Reversed. 

McDonald,  Douglass  &  Obear  and  Frier- 
son  ft  Oochran,  ter  appellant  Murray  ft 
Watkins,  for  respondents. 

OABY,  J.  On  the  6th  <rf  September,  1878, 
W.  H.  McDonald,  deceased,  sent  to  Us  son 
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S.  K.  McDonald,  the  appellant,  a  check  for 
$500,  In  response  to  letters  from  appellant  that 
hiabouseandlotintbetownof  Winnsborough 
were  about  to  be  sold  by  a  building  and  loan 
Association  for  a  debt  that  was  due  said  as- 
sociation. Tlie  money  was  applied  to  the 
payment  of  said  Indebtedness.  On  the  10th 
of  September,  1878,  S.  K.  McDonald  con- 
veyed the  said  house  and  lot  to  his  wife, 
Magffle  P.  McDonald.  On  the  same .  day, 
Maggie  F.  McDonald  executed  her  bond  for 
$500  to  her  father-in-law,  W.  H.  McDonald, 
and  to  secure  Its  payment  she  executed  a 
moTtgnge  of  said  house  and  lot  to  the  said 
W.  H.  McDonald.  The  bond  and  mortgage 
were  then  forwarded  to  W.  H.  McDonald, 
who  kept  said  bond  and  mortgage  in  his  pos- 
session until  gome  time  In  1886,  when  he  re- 
turned It  to  his  daughter-in-law,  Maggie  F. 
McDonald.  Thereafter,  during  the  year 
1886,  W.  H.  McDonald  sent  to  a  K.  McDon- 
ald a  satisfaction  of  said  mortgage.  On  the 
3d  of  October,  1883,  W.  H.  McDonald  made 
bis  will,  in  which  the  following  clause  ap- 
pears: "I  do  further  will  that  what  money 
I  may  have  advanced  from  time  to  time  to 
either  of  my  children  shall  be  deducted  from 
their  share  of  the  estate,  that  all  may  share 
equaL"  In  making  a  final  division  of  the 
estate  of  W.  H.  McDonald,'  the  executors 
sought  to  charge  S.  K.  McDonald  with  the 
$500  as  an  advancement,  but  the  probate 
Judge  bef<H«  whom  the  case  was  tried  decid- 
ed "that  the  loan  to  S.  K.  McDonald  was 
satisfied  by  accepting  the  bond  and  mortgage 
of  his  wife,  Mrs.  Maggie  F.  McDonald,  and 
that,  testator  having  satisfied  said  bond  and 
mortgage  as  to  her,  tSie  share  of  her  hus- 
band, S.  K.  McDonald,  cannot  be  charged 
with  the  item  of  five  hundred  dollars  as  an 
advancement"  The  case  came  on  for  trial 
before  Hon.  W.  H.  Wallace,  presiding  Judge, 
on  api>eal  from  the  decision  of  the  probate 
court,  who  decided  that  "the  testimony  sat- 
isfies me  that  the  five  hundred  dollars  was 
Intended  and  treated  by  the  testator  as  an 
advancement  to  S.  K.  McDonald  and  that  he 
should  account  for  the  same,"  and  reversed 
the  decree  of  the  probate  court  Appellant's 
exceptions  question  the  corredneflB  of  Judge 
Wallace's  decision. 

1.  The  $500  aaxt  by  W.  H.  McDonald  to 
8.  K.  McDonald  was  Intended  aa  a  loan. 
This  Is  shown  by  the  following  factsi  W. 
H.  McDonald  accepted  the  Ixxod  and  mort- 
gage as  a  security  for  the  payment  of  the 
$600,  and  kept  them  until  1886.  H.  L.  Mc- 
Donald testifies,  "It  [the  mortgage]  was 
given  for  money  borrowed."  S.  K.  McDon- 
ald testifies:  "I  asked  the  loan  of  $500. 
I  sent  my  father  a  mortgage  to  seoare  the 
debt"  Mrs.  Maggie  McDonald  testifies:  "I 
gave  the  bond  and  mortgage  to  my  father-tn- 
law,  W.  H.  McDonald,  to  secure  him  for 
money  loaned  my  husband  to  pay  off  the  in- 
debtedness to  the  bnllding  and  loan  associa- 
tion." Mr.  Thornton,  in  his  work  on  Gifts 
and  Advanoements,  says;    'TX  a  parent  take 


a  note  or  security  from  a  child  for  money- 
loaned  or  otherwise  given  him,  the  presump-- 
tlon  la  that  the  amount  thus  loaned  or  given 
is  a  debt,'  and  neither  a  gift  nor  an  advance- 
ment" "If  a  parent  receives  such  evidence 
of  Indebtedness  as  a  promissory  note,  or  if 
he  becomes  surety  for  the  child,  the  presump- 
tion is  then  in  favor  of  a  debt."  1  Am.  & 
Eng.  Enc  Law,  p.  219.  "A  note  given  by  a 
child  to  a  parent  is  presumed  to  be,  not 
an  advancement,  but  a  debt"  Abb.  Pr. 
Ev.  154,  cited  with  approval  In  White  v. 
Moore,  23  S.  C.  460. 

2.  The  acceptance  by  the  testator  of  the 
bond  and  mortgage  as  security  for  the  pay- 
ment of  the  loan  of  $500  was  an  extinguish- 
ment, under  the  circumstances,  of  the  debt 
against  S.  K.  McDonald.  "The  differences 
between  the  two  classes  seem  to  be  that 
the  taking  of  an  equal  or  inferior  security 
raises  a  question  of  fact  with  the  burden 
of  proof  on  the  debtor,  while,  when  a  higher 
security  is  taken,,  in  the  absence  of  testi- 
mony to  the  contrary,  the  law  will  Imply  a 
payment"  Chalmers  v.  Turaipseed,  21  S. 
C.  142.  See,  also,  Pelzer  v.  Steadman,  22 
S.  0.  290;  Gardner  v.  Hust,  2  Rich.  Law, 
608;  Ghewning  v.  Proctor,  2  McCord,  Eq.  15. 
"The  giving  of  a  higher  security  constitutes 
the  payment  of  a  simple  contract  debt,  un- 
less it  is  otherwise  agreed  at  the  time."  18 
Am.  &  Eng.  Enc.  Law,  185.  "The  rule  is 
the  same,  whether  the  debtor  gives  his  own 
note  or  that  of  another  party."  Id.  171, 
There  is  no  testimony  rebutting  this  pre- 
sumption. On  the  contrary,  it  is  strength- 
ened by  the  fact  that  W.  H.  McDonald  made 
no  demand  on  S.  K.  McDonald,  but  kept  the 
bond  and  mortgage  for  a  longer  time  than 
was  necessary  to  bar  the  claim  by  the  stat- 
ute of  Ihnltatlons.  The  letter  of  W.  H.  Mc- 
Donald does  not  contain  any  evidence  rebut- 
ting this  presumption,  and  is  consistent  with 
the  theory  that  the  debt  against  S.  K.  Mc- 
Donald was  extlngrnished  by  the  bond  and 
mortgaga  '  The  certificate  in  testator's  hand- 
writing cannot  be  said  to  fmnlsh  evidence 
against  this  presumption,  because  the  pre- 
ridlng  Judge  decided  that  it  was  not  compe- 
tent evidence,  and  should  have  been  exclud- 
ed, and  the  correctness  of  this  ruling  Is  not 
before  this  court  for  consideration. 

3.  If  the  testator  had  retained  the  bond 
and  mortgage  until  his  death,  it  certainly 
could  not  have  been  contended  for  a  mo- 
ment that  S.  K.  McDonald  could  have  been 
charged  with  the  $600  as  an  advancement, 
in  the  settlement  of  testator's  estate.  The 
question  then  is,  did  the  surrender  of  the 
bond  and  mortgage  by  the  testator  to  Mrs. 
Maggie  F.  McDonald  convert  the  $500,  which 
had  been  paid  by  the  giving  of  a  higher  se- 
curity, into  an  advancement  against  her  hus- 
band, S.  K.  McDonald?  Whatever  may 
have  been  the  law  on  this  subject  prior  to 
the  constitution  of  1868,  a  gift  to  a  daughter- 
in-law  since  that  time  does  not  become,  by 
operation  of  law,  an  advancement  chargeap 
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ble  against  her  husband  In  the  settlement  of 
his  father's  estate.  We  think  the  principle 
governing  this  case  is  stated  in  Kennedy  t. 
Badgett,  28  S.  C.  502-5a4,  2  S.  E.  674,  in 
which  Chief  Justice  Mclrer  says:  "It  seems 
that  Leannah  Kennedy,  during  her  life- 
time, gave  off  property  In  unequal  portions 
to  her  children,  which  they  received  at  a 
yalnatlon,  to  be  accounted  for  in  the  final 
settlement  of  her  estate,  and  by  her  will 
gave  her  entire  estate,  In  equal  shares,  to  her 
three  daughters,  Mrs.  Franks,  Mrs.  Badgett, 
and  Mrs.  Bolt,  and  to  her  son,  N.  O.  Ken- 
nedy, in  trust  for  the  use  of  bis  wife  and 
children.  Assuming  that  all  the  property 
thus  given  oft  had  been  fully  accounted  for 
at  her  death,  then  It  appears  that  N.  O.  Ken- 
nedy had  received  more  than  one-fonrth  of 
the  whole  estate,  and  each  of  the  three 
daughters  less  than  that  proportion;  and  the 
real  controversy  is  whether  the  wife  and 
children  of  N.  O.  Kennedy  shall  be  required 
to  account  for  the  amount  received  by  N.  O. 
Kennedy  during  the  lifetime  of  Leannah 
Kennedy  before  they  can  receive  anything 
under  the  terms  of  her  will.  *  *  *  It 
may  be  that  the  conclusion  which  we  have 
reached  may  result  in  favoring  the  Kennedy 
family,  to  the  prejudice  of  the  Interests  of 
the  daughters,  as  it  is  but  reasonable  to 
suppose  that  his  wife  and  children  partici- 
pated In  the  use  and  enjoyment  of  the  prop- 
erty received  by  him  from  his  mother  during 
her  lifetime;  but  at  the  same  time  it  may  be 
that  his  mother,  finding  that  he  had,  through 
Improvidence  or  misfortune,  dissipated  or 
lost  the  property  which  she  had  previously 
given  to  him,  for  that  very  reason  wished  to 
make  some  provision  for  his  wife  and  chil- 
dren. But,  whatever  may  be  the  facts  In 
this  respect,  such  considerations  have  noth- 
ing to  do  with  our  present  inquiry.  If  the 
IHToperty  belonged  to  Leannah  Kennedy,  as 
tias  heretofore  been  determined,  she  had  the 
right  to  dispose  of  it  as  she  might  see  fit; 
and  If  she  saw  proper  to  give  one-fourth  of 
it  to  the  wife  and  <^Udren  of  her  son,  with- 
out requiring  th^m  to  account  for  what  she 
bad  previously  givoi  to  her  son,  as  we  think 
sfae  did,  under  a  proper  construction  of  the 
will,  as  well,  as  of  the  former  decree  In  this 
case,  she  had  a  perfect  right  to  do  so,  and 
hex  wishes  in  this  respect  must  be  carried  in- 
to effect"  It  is  the  Judgment  of  this  court 
that  the  order  appealed  from  be  reversed. 

.  MelVBB,  a  Jt  and  POPS.  J.,  concur. 


(42  S.  a  SID 

TINMAN  V.  McMEBKIN. 

(Bnpreme  Court  of  South  Carolina.    Sept  12, 
18M.) 

Lm  FOB  RbKT— FaOCBBDIXOS  TO  ByiOBCS— S^T- 
IgFiOnON  OF  LiBN. 

1.  Where '  an  affidavit  before  a  Justice  to 
•nforce  a  lien  on  brops  for  rent  fails  to  state 
wban  the  cnv*  w«ra  raised,  or  t^t  the  land 


rented  was  in  the  county  of  the  Justice,  but  the 
affidavit  of  defense  states  these  facts,  such  de- 
fects are  cured. 

2.  Where  the  lien  for  rent  is  once  satisfied 
by  delivery  of  the  agreed  portion  of  the  crops, 
it  cannot  be  revived  by  an  agreement  that  the 
proceeds  of  the  crops  should  be  applied  on  a 
different  account 

Appeal  ftom  common  pleas  circuit  court  of 
Fairfield  county;  Q.  D.  Wltherspoon,  Judge. 

Action  by  Nidiolas  Tinman  against  War- 
ren T.  McMeekIn  to  enforce  a  lien  for  rent 
There  was  a  Judgment  for  plaintiff,  and  d» 
fendant  appeals.    Reversed. 

McDonald,  Douglass  ft  Obear,  for  appel- 
lant  Buchanan  &  Hanahan,  for  respondeat 

POPE,  J.  The  plAlntiff  rented  to  the  de- 
fendant for  the  year  1802,  a  parcel  of  land 
situate  In  Fairfield  county,  in  this  state,  for 
625  pounds  of  lint  cotton,  to  be  delivered  on 
or  before  the  31st  December,  1892.  On  the 
1st  of  November  and  18th  of  December  of 
that  year  the  defendant  delivered  the  entire 
rent  cotton  to  the  plaintiff.  On  the  18th  of 
January,  1893,  an  agreement  was  made  be- 
tween the  parties  as  to  the  proceeds  of  the 
cotton,  (it  having  been  sold  for  $70,  a  sum 
greater  than  the  value  of  the  rent— the  625 
pounds  of  lint  cotton,— which  was  |56),  by 
which  the  rent  was  left  unpaid,  and  the 
amount  paid  as  rent  was  applied  to  an  unse- 
cured account  held  by  plaintiff  against  the 
defendant  Thweafter,  on  the  9th  February, 
1893,  the  plaintiff  sued  out  before  a  trial  Jus- 
tice a  warrant  which  was  levied  upon  other 
crops  of  defendant,  to  recover  tiie  rent  De- 
fendant denied  plaintiff's  right  to  tbls  pro- 
cess, contending— First  that  tbere  was  a  tech- 
nical failure  in  the  proceedings  before  the 
trial  Justice,  in  that  there  were  certain  Juris- 
dictional facta  omitted;  and,  secondly,  that 
there  was  no  lien  existing  at  the  date  of  the 
proceedings.  The  trial  JusUoe  held  with  the 
defendant  and  dismissed  the  proceedings; 
but  upon  appeal  to  the  circuit  court  which 
came  on  to  be  heard  by  Judge  Wltherspoon, 
he  reversed  the  Judgment  of  the  trial  Justlte. 
The  defendant  brings  this  appeal  from  that 
Judgment 

As  to  the  first  questidn  presented,  namely, 
the  defect  in  the  proceedings  In  the  trial  Jus- 
tice court  in  that  the  plaintiff  failed  to  show 
in  his  affidavit  that  the  land  rented  was  situ- 
ated In  Fairfield  county,  and  that  the  crop 
seised  was  grown  theretn  during  the  year 
1892,  we  cannot  agree  with  the  appellant  for 
he  elected  himself  to  cure  these  defects  by 
embodying  these  allegations  In  Che  very  affi- 
davit upon  which  he  based  his  right  to  thesa 
technical  defenses.  Having  done  so,  the  pa^ 
pers  themselves  showed  Jurisdiction  In  tba 
trial  Justice  to  hear  and  determine  this  mat- 
ter. 

But'  as  to  the  second  ground  of  appeal,  we 
are  Inclined  to  think  the  drcult  Judge  was  In 
error,  upon  the  admitted  facts.  Whenever 
the  contract  between  the  landlord  and  his 
tenant  tatjvat  (fat  whldH  the  law  <tf  thlt 
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■tate  gives  a  statatory  lien  upon  all  the  crops 
grown  by  the  teaaui,  on  the  rented  lands,  as 
a  security  for  such  rent)  has  been  once  set- 
tled in  full,  it  is  not  In  the  power  of  the  land- 
lord and  tenant,  after  sucb  a  settlement,  to 
renew  soch  statutory  lien.  If  the  parties 
wished  to  create  a  lien,  it  was  in  their  power 
to  do  so  by  way  of  mortgage;  but  they  could 
not  cause  the  lien  under  the  statutes  of  this 
state,  which  had  been  once  satlsfled,  to  be  re- 
newed. The  judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  the  judgment  of  the  trial  justice  af- 
firmed. 

McIVEB,  O.  3^  concora. 


(93  Oa.  m) 

OirX  OF  ORBSNSBOROUOH  ▼.  McGIB- 

BONY. 
(Supreme  Court  of  Georgia.    April  0,  18M.) 

MOKIOirAX,   C!OBPOBATIOS  —  DBKOTITa    Bridob— 
LlABIUTT     FOB    PBBSONAJ.    ISfattlB*  —  Ix>88  OF 

Tivs— NoMiNAi.  Damaoes. 

1.  Although  the  charter  of  a  city  may  not. 
In  express  terms,  confer  the  power  or  impose 
Uie  daty  of  keeping  the  streets  and  bridges 
within  the  corporate  limits  in  proper  condition 
and  repair,  yet  where  the  charter  grants  to  the 
corporate  authorities  the  power  to  "impose 
such  taxes  upon  all  the  real  and  personal  estate 
wltliin  the  corporate  limits  of  said  city  as  they 
shall  deem  necessary  for  the  support  of  the 
government  of  said  city,  or  for  other  purposes, 
and  •  •  •  enforce  the  collection  of  the 
same,"  and  where  these  authorities  liave  as- 
sumed and  exercised  corporate  functions  over 
the  streets  and  bridges,  and  have  negligently 
constructed  or  failed  to  Iceep  in  repair  a  bridge 
npon  one  of  the  public  streets,  whereby  a  trav- 
eler crossing  the  same  sustains  a  personal  ia- 
jnry,  the  corporation  is  liable  to  malce  com- 
pensation in  damages,  thongh  no  right  of  action 
oe  given  by  the  charter  or  any  statute.  The 
right  to  redress  for  an  injury  occasioned  by  a 
defective  structure  erected  and  maintained  by 
the  corporation  upon  the  public  highway  witliin 
the  city  is  a  right  derived  from  the  common 
law,  and  may  be  recognized  and  enforced  under 
the  circumstances  of  the  present  case, 

2.  Where  one  is  tortiously  disabled  by  a 
personal  injury,  and  prevented  from  attending 
to  his  ordinary  business  for  several  weeks,  he 
may  be  allowed  nominal  damages,  at  least,  for 
his  loss  of  time,  althongh  no  definite  evidence 
of  the  value  of  his  time  be  submitted  to  the 
Jury. 

(Syllabus  by  the  Court) 

Error  from  Bui>erior  court,  Greene  county; 
O.  U  BarUett,  Judge. 

Action  by  J.  A.  McGibbony  against  the 
dty  of  GreeQsl)orongh  for  personal  injuries 
caused  by  a  defective  bridge  on  one  of  de- 
fendant's streeta  There  was  a  judgmmit 
for  plaintlfr,  and  defendant  brings  error. 
A^ffirmed. 

H.  T.  Lewis,  for  plalntlfT  In  error,  lobn 
C  Hart,  for  defendant  In  error. 

LTTMPKIN,  J.  1.  The  plaintlfT  below  re- 
covered damages  from  the  city  of  Greens- 
borough  because  of  personal  injuries  sus- 
tained by  reason  of  a  defective  bridge  in 


one  of  its  streets.  The^^efuidant  contended 
that  it  was  not  liable,  because  there  was 
nothing  In  Its  charts  imposing  any  duty 
whatever  upon  the  municipal  corporation 
with  reference  to  keeping  its  streets  or  high- 
ways in  repair,  and  that  in  a  case  of  this 
kind  the  dly  CQuld  not  be  held  responsible, 
because  it  Is  not  made  so,  either  expressly 
or  impliedly,  by  Its  charter,  or  by  any  gen- 
eral law.  Under  the  facts  disclosed  by  the 
record,  we  think  the  city  was  liable.  We 
have  carefully  examined  the  act  of  March 
S,  1856,  Incorixjrating  the  dty  of  Greensbor- 
ougb  (Acts  1855-66,  p.  342).  That  act  com- 
fers  upon  the  mayor  and  aldermen  the  pow- 
er to  remove  all  nuisances  and  obstructions 
In  or  upon  the  streets,  and  also  "all  the 
rights,  jjowen  and  authorities  that  are  now 
vested  in  the  commisslono's  of  the  town  of 
Greensboro."  Accordingly,  we  took  the 
pains  to  examine  all  the  acts  of  the  legisla- 
ture, relating  to  Greensborough,  passed  be- 
fore the  act  last  mentioned.  The  act  of 
December  16,  1815,  provided  "that  the  com- 
missioners of  the  town,  shall  have  the  entire 
control  over  all  the  citizens  and  hands  who 
actually  reside  within  the  limits  of  the  cor- 
poration, that  are  liable  to  work  on  the 
roads,  for  the  express  purpose  of  keeping  all 
the  streets  of  said  town  in  good  repair." 
With  the  exceptions  above  Indicated,  we  find 
nothing  in  any  of  the  several  acts  relating 
to  Greensborough,  induding  also  those  amend- 
atory of  the  act  of  1856,  conferring  upon  its 
munldpal  authorities  any  power,  or  impos- 
ing upon  them  any  duty,  with  reference  to 
the  streets  of  the  dty.  The  mere  power  to 
remove  nuisances  and  obstrucdons  from  the 
streets  hardly  imposes  a  plain  and  une- 
quivocal general  duty  of  keeping  the  streets 
In  repair;  and  we  do  not  think  the  provi- 
sions quoted  from  the  act  of  1815  conferred 
any  power  or  Imposed  any  duty  upon  the 
commissioners  of  Greensborough,  in  their 
corporate  capacity,  with  reference  to  the 
streets.  This  provision  amounted  only  to  a 
modification  of  the  state's  system  of  working 
the  public  roads,  so  far  as  this  town  was 
concerned,  by  marking  the  town  commission- 
ers road  commissioners.  In  place  of  the  road 
commissioners  appointed  In  the  usual  man- 
ner. It  cannot,'  therefore,  be  fairly  said  that 
the  charter  ot  Greensborough,  In  express 
tn-ms,  confers  npon  the  munldpal  authori- 
ties the  power,  or  imposes  upon  them  any 
corresponding  duty,  of  keeping  the  streets 
and  bridges  within  the  corporate  limits  in 
proper  condition  and  repair.  Inasmuch, 
however,  as  the  charter  does  grant  to  the 
corporate  authorities  the  power  to  'Impose 
sucb  taxes  upon  all  the  real  and  personal 
estate  within  the  corporate  limits  of  said 
dly  as  they  shall  deem  necessary  for  the 
support  of  the  government  of  said  dty,  or 
for  otho'  purposes,  and  •  •  •  [to]  enforce 
the  collection  of  the  same,"  we  do  not  think, 
viewing  this  In  connection  with  the  other 
provisions  of  the  charter,    there  was   any 
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andue  asaumptlon  of  authority  by  the  mayor 
and  aldermen  in  taking  and  exercising  cor- 
porate functions  over  tlie  streets  and  bridges 
of  the  city,  as  the  evidence  shows  they  un- 
doubtedly did.  Indeed,  usualiy  one  of  the 
main  purposes  of  incorporating  a  city  is  to 
secure  safe,  convenient,  and  well-lcept  streets 
and  sldewali^;  and  to  this  end  their  char- 
ters  generally,  in  express  terms,  invest  the 
municipal  authorities  with  some  control  over 
the  streets,  and  impose  ni>on  these  authori- 
ties the  duty  of  keeping  the  same  in  repair. 
We  cannot  well  doubt  that,  in  procuring  a 
charter  for  the  .city  of  Greensborough,  these 
things  were  in  contemplation,'  though  the 
language  of  the  charter  contains  so  little 
with  reference  to  these  matters.  It  is  clear, 
however,  that  the  mayor  and  aldermen,  as 
evinced  by  their  conduct,  acted  upon  the 
idea  that  they  had  the  power  to  exercise 
corporate  functions  ova:  the  streets,  and  the 
taxing  power  conferred  upon  them  is  broad 
enough  to  afford  the  means  of  carrying  this 
power  into  effect  Dealing  with  them  from 
their  own  standpoint,  assuming  that  they 
uswped  no  authority  in  the  premises,  and 
bearing  in  mind  that  they  actually  did  as- 
sume and  exercise  control  over  the  streets, 
we  are  of  the  opinion  that  the  municipal 
government  should  be  treated  as  if  the  power 
above  mentioned  was  expressly  conferred 
upon  it  by  its  charter.  At  any  r^te,  it  does 
not  lie  in  the  mouth  of,  these  authorities  to 
claim  that  tlie  city  is  not  liable  because  what 
they  did  was  ultra  vires. 

Upon  the  assumption  that  they  were  prop- 
erly exercising  corporate  control  over  the 
streets  and  bridges,  we  will  now  endeavor 
to  show  ,that  negligence  on  their  part  in 
constructing  or  failing  to  Iceep  in  repair  a 
bridge  upon  one  of  the  public  streets,  where- 
by a  traveler  sustained  a  personal  In- 
Jury,  would  render  the  corporation  liable  to  . 
malce  compensation  in  damages.  "In  so  far  ' 
•  •  •  as  they  exercised  powers  •  •  • 
voluntarily  assumed,— powers  intended  for 
the  private  advaut^e  of  the  locality  and 
Its  Inhabitants,— there  seems  to  be  no  suffi- 
cient reason  why  they  should  be  relieved 
from  that  liability  to  suit  and  measure 
of  actual  damage  to  which  an  individual 
or  private  corporation  exercising  the  same 
powers  for  purposes  essentially  private  would 
be  liable."  15  Am.  &  Eng.  Enc.  Law,  p. 
1141.  "PerBODB  or  coriMrations  that  volun- 
tarily assume  and  undertake  the  perform- 
ance of  a  work,  even  though  it  be  quasi  pub- 
lic in  its  nature,  ought  to  t>e  held  to  impliedly 
contract  that  tiiey  will  exercise  due  care  in 
its  performance,  and  for  a  neglect  in  this 
respect  should  be  liable  for  the  resulting 
damage."  City  of  Galveston  v.  Posnainsky, 
62  Tex.  118.  Ip  Parker  v.  Mayor,  etc,  39  Ga. . 
725,  Brown,  C.  J.,  said:  "As  the  charter  of 
the  city  of  Macon  confers  upon  the  mayor 
and  council  full  power  and  authority  to  keep 
the  streets,  lanes,  alleys,  sidewalks,  .and  pub- 
lic squares  of  the  city  in  good  order,' and  to 


remove  any  buHdJngs,  posts,  steps,  fences, 
or  other  obstructions  or  nuisances,  which  i> 
a  poww  conferred  upon  public  offico-s  tar 
the  public  good,  it  is  their  duty  to  exercise 
It,  and  to  keep  the  streets,  lanes,  alleys,  and 
sidewalks  in  such  condition  that  persons 
passing  over  or  along  them  may  do  so  witb 
safety  and  convrailence.  To  this  end  it  is 
the  duty  of  the  city  authorities  to  remove 
any  nuisance  from  the  streets  or  sidewalks, 
and  anything  that  endangers  the  life  of  any 
person  passing  along  the  sidewalk  is  a  uul- 
sance  which  they  are  bbund  to  abate."  The 
principle  deduclble  from  this  language  is 
that  a  i>ower  conferred  upon  the  municipal 
authorities  for  the  public  good  carries  with 
it  the  correspondlni;  duty  of  exercising  that 
power  for  the  public  welfare.  It  has  al- 
ready been  shown,  we  think,  that  a  power 
v(duntarlly  assumed  and  exercised  carries 
the  same  consequences  as  a  power  expressly 
conferred.  "Municipal  corporations,  such  as 
cities,  towns,  and  incorporated  villages,  are 
generally  held  to  be  under  a  duty  to  con- 
struct bridges  built  by  them  so  that  they 
shall  be  reasonably  safe  for  passage,  and  to 
so  maintain  such  bridges,  and  those  under 
their  dominion,  no  matter  by  whom  they 
were  originally  constructed,  as  that  they 
shall  t>e  reasonably  safe  for  travel  by  one 
who  uses  ordinary  prudence  and  care.  By 
'bridges  under  the  dominion  of  municipal 
corporations,'  we  mean  such  as  they  have 
full  control  over,  and  for  the  maintenance 
of  which  they  may  rightly  use  the  WH-porate 
t\mds.  It  results  that  if  there  Is  a  legal 
duty  the  negligent  breach  of  It  renders  the 
wrong-doing  corporaticm  liable  to  an  action 
by  one  who  sustains-  a  special  injury.  In 
those  Jurisdictions  which  do  not  recognize  the 
New  England  rule,  there  can  be  no  question 
that,  if  there  is  a  liability  respecting  streets, 
80  also  must  there  be  a  liability  for  defective 
bridges.  The  basis  of  municipal  liability  for 
defective  bridges  Is  essentially  the  same  as 
that  respecting  streets.  The  corporate  re- 
sponsibility is  commensurate  with  the  cor- 
porate duty  and  power.".  Elliott,  Roads  & 
S.  p.  44.  See,  also,  Bish.  Noncont  Law, 
88  757,  758.  Prom  the  latter  section  It  wiU 
be  seen  that  the  authority  to  raise  the  money 
requh%d  to  keep  the  public  streets  in  repair 
has  much  to  do  with  the  question  of  deter- 
mining  the  liability  of  tlie  municipality. 
And,  to  the  same  effect,  note  the  language 
of  Judge  CkMley,  quoted  by  Slayton,  J.,  In 
Oity  of  Galveston  v.  Posnainsky.  supra,  on 
pages  128  and  129.  It  matters  not,  we  think, 
that  for  such  an  injury  as  that  sustained  by 
the  plaintiff  in  the  present  case  no  right  ot 
action  is  given  by  the  charter  of  the  city, 
or  by  any  statute  of  this  state.  The  right  to 
redress  for  an  injury  thus  occasioned  is  de- 
rived from  the  common  law.  The  existence 
of  this  common-law  liability  Is  now  recognized 
In  Alabama,  Colorado,  Dakota.  Delaware, 
District  of  Columbia,  Florida,  Gewgia,  In- 
diana, Iowa,  Kansas,  Kaitucky,  Louisiana, 
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Maryland,  Minnesota,  MlaBiiwIppl,  Mlssoorl, 
Montana,  Nebraska,  Nevada,  North  Carolina, 
Ohio,  Oregon,  Pennsylvania,  Tennessee,  Tex- 
as, Utah,  Virginia,  Washington,  and  West 
Virginia.  Jones,  Neg.  Mun.  Corp.  {  53,  and 
eases  cited. 

2.  It  appeared  that  the  plaintiff,  by  reason 
of  the  injury  received,  was  disabled  and 
prevented  from  attending  to  his  ordinary 
business  for  several  weeks.  The  court, 
among  other  things,  charged  the  jury,  "In 
the  event  you  find  the  plaintiff  is  entitled  to 
recover  at  all,  he  is  entitled  to  recover  dam- 
ages for  loss  of  time,  if  he  lost  any."  It  Is 
alleged  that  this  charge  was  erroneons,  be- 
cause the  evidence  showed  that  the  plain- 
tiff's time  was  worth  nothing.  We  think 
there  was  evidence  that  the  plaintiff's  time 
was  of  some  value,  though  upon  this  point 
the  evidence  was  not  very  definite.  At  any 
rate,  the  plaintiff  was  entiUed  to  at  least 
non:dnal  damages  f'or  his  loss  of  time;  and 
the  Jury,  in  estimating  the  damages,  very 
probably,  did  not  allow  him  any  considerable 
sum  on  this  account,  the  verdict.  In  view  of 
the  entire  evidence,  being  quite  reasonable 
In  amount.    Judgment  affirmed. 


(93  Chu  160) 


HART  T.  STATE.' 


(Supreme  Coort  of  Georgia.    Oct  9,  1893.) 

Cbivisai.  Law — IxsTsncTioNa  u  to  Ckbdibilitt 

or  WlTNBSS. 

Wh«re  the  lole  witness  for  the  state  is 
impeached,  not  only  by  evidence  of  bad  char- 
acter, and  by  contradictory  statements  with 
reference  to  the  sabstance  of  his  testimony,  bat 
1^  testimony  tending  to.  diaprttve  the  main  fact 
on  which  guilt  depends,  the  court  should  not 
cliarge  the  jury  upon  sustaining  the  witness 
by  proof  of  good  character,  unless  there  is  some 
evidence  on  which  to  base  such  a  charge.  In 
this  particular  case  the  error  is  canse  for  a 
new  trial,  as  the  .jnry  may  have  understood 
that  the  court  had  reference  to  certain  evidence 
tending  to  show  that  the  witness  was  Indus- 
'trlous  and  reliable  as  a  work  hand,  and  meant 
to  treat  this  as  evidence  on  which  to  base  the 
charge. 
(Syllabus  by  the  Court.) 

Biror  from  city  cenrt  of  Monroe;  J.  B. 
Williamson,  Judga     - 

Orange  Hart  was  convicted  of  selllns  in- 
toxicating Hqnors  onlawfolly,  and,  a  motion 
for  a  new  trial  having  been  denied,  be  brings 
error.    Reversed. 

The  following  is  the  official  report: 

The  defendant  was  convicted  of  adllng 
Uquor  bt  Monroe  oonnty.  He  moved  for  a 
new  trial,  wbi(At  was  denied,  and  he  ex- 
cepted. The  first  special  gronnd  of  the  mo- 
tion Is  tbat  the  conrt  «red  In  charging  the 
Jnry  in  the  language  of  section  3875  of  the 
Oode,  there  being  no  evidence  to  warrant 
snch  a  charge,  and  the  conrt  not  explaining 
what  waa  meant  by  proof  of  general  good 

*Thls  case,  published  in  18  S.  B.  566,  is  r»- 
Bobliahed,  an  opinion  having  been  filed  Sep- 
tember 8,  1^1.' 


character.  According  to  the  brief  of  evi- 
dence, the  only  witness  for  the  state  was 
Charley  Waller,  who  testified  that  on  the 
first  Sunday  In  May,  1802,  at  a  church  near 
Montpeller  Springs,  In  Monroe  county,  he 
saw  the  defendant  sell  Bob  Davis  10  cents' 
worth  of  rye  whisky,  for  which  he  saw  Bob 
pay  him  10  cents.  Knew  It  was  rye  whisky 
because  he  (witness)  drank  some  of  it  Sev- 
eral witnesses  were  introduced  by  the  de- 
fendant to  Impeach  Waller,  and  they  gave 
testimony,  tending  to  prove  contradictory 
statements  made  by  Waller.  One  of  them 
testified  that  his  general  character  was  bad, 
and  from  a  knowledge  of  it  the  witness 
would  not  believe  him  on  oath,  though  as 
a  work  hand  the  witness  had  found  him 
satisfactory.  Another  testified  that  he  was 
a  very  good  hand,  but  his  morals  were  bad, 
and  from  a  knowledge  of  his  character  the 
witness  would  not  believe  him  on  oath  if 
he  swore  on  any  question  alone.  Never 
knew  him  on  the  stand  to  swear  to  a  Ue. 
As  a  work  hand  he  was  very  good  and  re- 
liable, but  his  moral  character  was  very 
bad.  Would  not  swear  that  he  would  not 
believe  him  on  oath.  The  Indictment  charged 
that  the  defendant^  "not  being  a  practicing 
physician,  did  then  and  there  sell  a  quantity 
of  spirituous  and  Intoxicating  llquoc,  the 
same  not  being  domestic  wine,"  etc  The 
conrt  charged  the  Jury  that  if  they  be- 
lieved from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant.  In  Monroe  county, 
at  any  time  within  two  years  prior  to  the 
finding  of  the  indictment,  did  sell,  dlrecfly 
or  indirectly,  any  quantity  of  alcoholic,  splr- 
itaous,  or  malt  liquors,  or  Intoxicating  bit- 
ters, this  would  be  a  violation  of  the  local 
prohibition  law  of  that  county,  and  the  Jury 
would  be  authorized  to  convict  him.  This 
Instruction  Is  assigned  as  erroneous,  because 
the  indictment  charged  the  sole  of  spirituous 
or  Intoxicating  liquor  only.  The  motion  also 
alleges  that  the  verdict  is  contrary  to  law 
and  evidence,  and  that  it  was  obtained  on 
perjured  testimony,  aa  shown  by  an  affida- 
vit of  Rpbert  Davis,  attached  to  the  motion. 
Stating  that  he  never  bought  any  whisky 
from  the  defendant  on  tbe  first  Sunday  In 
May,  1892. 

Bemer  A  Bloodwortb  and  Harrison  &  Pee- 
ples,  for  plaintiff  in  error.  B.  S.  WlUingham 
and  M.  W.  Bed;  SoL  Gen.,  for  the  State. 

BLECKLEY,  a  3.'  The  state's  case  de- 
pended wholly  upon  the  testimony  of  a  sin- 
gle witness.  He  was  Impeached  by  evidence 
of  bad  character,  by  previous  contradictory 
statements  with  reference  to  the  substance 
of  his  evidence,  and  by  evidence  in  behalf 
of  'the  defense  tending  to  disprove  tbe  main 
fact  Involved  In  the  alleged  guilt  of  the  ac- 
cused. There  was  no  attempt  to  sustain  him 
by  evidence  of  his  good  character,  a^d  yet 
tiie  court  charged  the  Jury  that  a  witness 
sought  to  be  Impeached  could  be  thua  sua- 
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talned.  Thte  charge  was  IrreleTatit,  and 
consequently  erroneous.  QeneraUy,  no  doubt. 
It  might  be  treated  as  harmless;  but  In  this 
particular  case  It  may  have  done  barm,  for 
there  was  evidence  tending  to  show  that  the 
witness  was  Industrious  and  reliable  as  a 
work  hand.  Such  evidence  Is  no  substitute 
for  the  usual  supporting  evidencb  touching 
good  character.  Hie  Jury  may  have  re- 
ferred the  charge  to  this  evidence,  for  there 
was  no  other  to  which  they  could  possibly 
have  applied  It  Inasmuch  as  this  part  of 
the  charge  was  delivered  from  the  bench  as 
Instruction  in  the  case,  they  wohld  naturally 
suppose  that  the  presiding  Judge  considered 
It  pertinent  to  something  In  the  facts  submit- 
ted to  them.  If  they  took  this  natural  view 
of  the  matter,  there  Is  a  strong  probability 
that  they  treated  Industry  and  reliability  aa 
a  work  hand  as  equivalent  to  that  general 
good  repute  which  the  law  recognizes  as  a 
basis,  when  proved,  for  reposing  confidence 
In  the  veracity  of  a  witness.  There  was  a 
triple  attach  upon  this  witness,  and  he  stood 
alone  and  wholly  unsupported.  This  being 
so,  the  charge  of  the  court  should  neither 
expressly  nor  by  Implication  have  suggested 
to  the  jury  that  he  was  or  could  be  sus- 
tained by  evidence  favorable  to  his  general 
character.  There  ought  to  be  a  new  trlaL 
Judgment  reversed. 


(93  Oa.  158) 


TOtBBRT  V.  STATE.* 


(Snpreme  Court  of  Georgia.    Oct  9,  1803.) 

ASSADLT  WITH  INTBKT  TO  RaPI— iDSKTinO^VIOir 

OF  Defskdaht. 
In  view  of  the  evidence,  tbece  is  ground 
for  grave  apprehension  that  the  little  girl  who 
was  assaulted  may  have  been  mistaken  in  iden- 
tifying the  accused  as  the  guilty  person.  But 
this  was  a  question  for  the  jury,  and,  the  pre- 
siding Judge  having  approved  the  finding,  this 
court  is  constrained  by  law  to  recognize  the 
doubt  a*  having  been  rightly  solved  against  the 
prisoner. 
(Syllabus  by  the  Oovrt) 

■  Error  from  superior  court,  BHilton  county; 
R.  H.  Clark,  Judge. 

Tom  Tolbert  was  convicted  of  assault  with 
Intent  to  rape,  and  brings  error.  AfBrmed. 
The  following  Is  the  official  report: 
The  plaintifT  In  error  was  convicted  of  as- 
sault with  Intent  to  commit  rape  on  Nannie 
Perry,  nine  years  old.  He  moved  on  the  gen- 
eral  grounds  for  a  new  trial,  which  was  de- 
nied, and  he  excepted.  The  testimony  of  the 
girl  Is  to  the  effect  that  the  crime  was  com- 
mitted by  the  defendant  between  2  and  8 
o'clock  In  the  day.  He  introduced  four  wit- 
nesses whose  testimony  tends  to  prove  an 
alibi.  It  also  appears  that  on  the  second 
day  after  the  commission  of  the  offense  the 
defendant  went  twice  to  the  house  of  the 

■  girl's  mother,  and  told  her  he  had  heard  he 

*  Thlt  ease,  published  in  18  S.  B.  979,  is  re- 
pnblished,  an  opinion  having  bwen  .filed  Sep- 
tember 8,  ISdi. 


was  accused  of  the  crime,  and  that  he  could 
prove  where  he  was  that  day.  The  girl  waa 
absent  at  bis  first  visit  but  waa  present  at 
the  second,  and  Identified  him  as  the  man 
who  assaulted  her.  One  witness  testifled 
that  he  saw  the  defendant  about  a  block  be- 
low the  house  where  the  asisault  was  said 
to  have  occurred,  going  In  the  direction  of 
the  place  where  he  was  located  by  the  proof 
of  alibi,  about  1  o'clock  on  the  same  day. 

F.  E.  Walker,  for  plaintiff  In  error.    0.  D. 
Hill,  SoL  Oen.,  for  the  State. 

BLECKLEY,  O.  J.     There  is  a  painful  con- 
flict between  what  we  would  do  as  men  and 
what  we  must  do  as  magistrates.     No  doubt 
can  exist  that  a  crime  was  committed,  and 
that  the  guilty  person  ought  to  be  punished. 
The  sole  uncertainty  relates  to  the  identity 
of  the  offender.    There  was  evidence  tending 
to  establUh  an  alibi,  and  If  thU  evidence  waa 
true  the  Uttle  girl  was  probably  mistaken  in 
identifying  the  accused  as  the  person  who 
Assaulted  her.     The  record  discloses  some 
conflict  between  herself  and  her  mother  as 
to  whether  the  mother  did  or  did  not  make 
a  certain  remark  to  her,  calculated  to  shape 
and  influence  her  testimony  at  the  trial     If 
the  mother  did  this,  the  reliability  and  value 
of  the  child's  evidence  would  naturally  be 
considerably  Impaired.    The  mother  testifled 
she  did  not  make  the  remark,  and  the  child 
testifled  she  did  make  it     Aa  the  child.  If 
trutbful,  must  have  brfleved  she  made  It  this 
belief  ought  perhaps  to  count  tot  as  much 
against  the  general  weight  of  the  child's  evi- 
dence as  would  the  remark  itself,  were  there 
no  difference  between  the  witnesses  concern- 
ing it    Taking  all  the  evidence  together,  we 
feel,    as   men,   grave   apprehension   of   mis- 
take on  the  part  of  the  lltUe  ghrl  in  this  mattM 
of  Identity.    But  the  question  was  one  exclu- 
sively for  the  jury,  and,  their  finding  having 
been  approved  by  the  presiding  Judge,  we 
cannot  as  a  reviewing  court  allow  any  mere 
doubts  of  our  own  to  supersede  the  verdict 
The  law,  as  we  understand  it  constrains  na 
to  recognize  the  verdict  aa  having  solved 
rightly  against  the  accused  all  reasonable 
doubt  as  to  matters  of  fact  Involved  in  his 
guilt  or  Innocence.    There  was  no  error  In 
denying  a  new  trial.    Judgment  affirmed. 

(91  Qa.  602) 

BHISOOB  et  al.  v.  MONTGOMERY  et  at 
(Supreme  Court  of  Georgia.    March  19,  IBM.) 

OutNisBMiHT— BxiMpnoit  OF  Waoss— "DAT 
Labobsb." 
A  *^«omniereial  traveler,"  whose  bssi- 
nesi  it  ii  to  travel  and  sell  goods  for  his  em- 
ployer, though  employed  and  paid  for  hit  serv- 
Ices  by  the  day,  is  not  a  "day  laborer,"  In  the 
sense  in  which  these  words  are  used  in  sec- 
tion 8654  of  the  0>de,  and  liis  wages  are  not 
exempt  from  the  process  of  gamislunent 

(Syllabus  by  the  Oourt) 

Error  from  soqperlor  court .  Sloyd  connl^: 
W.  M.  Henry,  Judge. 
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Aetlon  by  Montgomery  &  Co.  against  3.  D, 
Briscoe.  To  a  Judgment  Bustalning  an  at- 
tachment Issued  by  plaintiffs,  said  Briscoe 
and  garnishees  bring  error.     Affirmed. 

Harper  Hamilton  and  J.  B.  F.  IJompldn,  for 
plaintiffs  In  error.  Dean  &  Smith  and  A.  Q. 
Bwtng,  for  defendant  In  error. 

LUMPKIN,  J.  It  was  held  In  Cleghom  r. 
Saussy,  61  Oa.  678,  that  the  monthly  wages 
of  a  forwarding  clerk  in  the  employment  of  a 
railroad  company  were  not  subject  to  the 
process  of  gamlslmient  An  examination  of 
the  evidence  in  that  case  wUI  show  that  the 
services  of  this  clerk  In  the  performance  of 
his  duties  were  snch  as  to  require  at  his 
hands,  if  not  actual  "manual  labor,"  In  the 
common  acceptation  of  the  term,  certainly  la^ 
bor  somewhat  of  that  character.  In  JBUgh- 
tower  V.  Slaton,  64  Oa.  108,  it  was  hOd  that 
the  monthly  salary  of  a  teacher  employed  in 
a  public  school  could  not  be  reached  by  gar- 
nishment This  decision  seems  to  rest  upon 
the  ground  that  to  allow  this  to  be  done 
would  be  contrary  to  public  policy,  because  it 
would  tend  to  deprive  the  public  of  the  ben- 
efit of  the  teacher's  valuable  services;  and, 
besides.  It  wonid  also  be  against  public  policy 
to  allow  the  secretary  and  treasurer  of  the 
board  of  education,  by  whom,  in  his  official 
capacity,  the  wages  of  the  teacher  were  paid, 
to  be  subjected  to  the  process  of  garnish- 
ment Lamar  v.  Chisholm,  T7  Ga.  306, 
rules  that  the  wages  of  a  clerk  and  book- 
keeper are  not  subject  to  garmshment  This 
decision  was  made  on  the  authority  of  Smith 
V.  Johnston,  71  Ga.  748,  and  the  cases  there 
cited.  It  is  obvious  that  in  the  discbarge  of 
his  duties  a  clerk  and  bookkeeper  most  neces- 
sarily perform  a  considerable  amount  of 
manual  lalKir.  On  the  sd'me  line  is  the  case 
of  Abrahams  v.  Anderson,  80  Ga.  570,  5  S.  B. 
778,  which  cites,  in  addition  to  the  abore 
cases,  other  dedsions  by  tUs  court  in  which 
section  3554  of  the  Oode'has  been  held  appli- 
cable. We  are  not  disposed  to  extend  further 
the  doctrine  of  these  cases.  In  the  case  at 
bar  it  did  not  affirmaClvely  appear  that  Bris- 
coe performed  any  manual  labor  In  the  con- 
duct of  his  business  as  a  traveling  salesman 
for  the  company  be  represented.  He  was 
employed  as  a  commercial  traveler,  to  sell 
goods  for  this  company,  and  his  business 
called  him  anywhere  in  tne  United  States  the 
company  might  require  him  to  go.  In  point 
of  fact,  he  traveled  for  it  and  sold  goods  in 
Georgia,  Alabama,  Mississippi,  Arkansas, 
and  Texas.  Under  these  facts, '  we  hardly 
think  he  properly  falls  within  the  class  des- 
ignated as  ''day  laborers"  In  section  3554  of 
the  Code,  although,  by  his  contract  with  the 
company,  be  was  paid  by  the  da^.  Indeed,  a 
gentleman  of  his  profession  occupies  a  much 
higher  station,  socially  and  commercially, 
than  that  of  a  mere  "day  laborer,"  as  that 
term  is  commonly  understood.  Judgment  af- 
firmed- I    ,   . 


(K  Oa.  S82) 
JONES  et  al  t.  NAPIBB. 
(Supreme  Court  of  Georgia.    March  10,  18B4.) 
Pabtitioh— Who  mat  Maintaik— Paktibb. 
The  holder  of  aeveral  bonds  for  titles 
from  various  persons  binding  them  to  convey  to 
him  certain  undlTlded  interests  in  land,   with 
parts  of  the  purchase  money  paid,  is  not  en- 
titled to  institute  proceedings  for  a  partition  of 
the  premises  by  sale;   nor  doea  he,  after  insti- 
tuting such  proceedings,  obtain  a  right  to  snch 
partition  by   obtaining   from  one  only   of  Us 
vendors  a  deed  conveying  to  him  an  undivided 
interest  in  the  land,  none  of  his  other  vendoni 
being  parties  to  the  proceedings. 
(Syllabus  by  the  Ciourt) 

Brror  from  snperlw  court.  Walker  ootiotf ; 
John  W.  Maddox,  Judge. 

Action  by  N.  O.  Napier  against  Mrs.  M.  B. 
Jones  and  others  for  paitition  of  land,  niere 
was  a  judgment  for  plaintiff,  and  datend- 
ants  bring  error.    Reversed. 

John  D.  Taylor  and  J.  M.  Bellah,  for  plain- 
tiffs In  error.  Lumpkin  &  Shattuck,  tac  d» 
fendants  In  error. 

LUMPKIN,  J.  Tbe  land  invcdved  In  tbe 
present  case  was  once  owned  by  W.  H.  D. 
Inman,  who  died  December  18,  1858,  leaving 
a  will,  executed  on  the  preceding  day,  which, 
after  devising  the  land  to  his  wife,  contained 
In  the  same  item  a  provision  that:  "At  my 
wife's  death,  I  will  all  my  property  to  my 
children,  to  be  equally  divided  between  them, 
and  at  their  death  the  property  is  then  to  go 
to  their  children.  In  the  event  ttiat  my  wife 
should  marry,  the  property  Is  then  to  be 
equally  divided  between  her  and  my  chil- 
dren, she  drawing  a  child's  part"  Properly 
construed,  this  will  conveyed  only  a  life  e»- 
tate  In  the  property  to  the  wife.  In  the  event 
she  should  not  agalii  marry.  Mrs.  Inman  died 
May  7, 1881,  having  never  again  married.  There 
were  four  children  of  the  testator  and  his 
wife,  who  survived  him,— Mrs.  Taylor,  Mrs. 
Barry,  Mrs.  Agnew,  and  a  son,  who  died 
without  issue  before  his  mother.  The  young- 
est child  was  12  or  13  years  old  when  -Qie  tes- 
tator died.  In  1882  the  executor  of  the  will, 
under  ax^  order  from  the  court  of  ordinary, 
advertised  and  sold  the  land.'  It  was  bid  oft 
by  Mrs.  Taylor,.  Mrs.  Barry,  and  a  Mrs.  Jones. 
The  last  paid  cash  for  her  portion.  The 
other  two  paid  no  money,  but,  by  an  agree- 
ment with  the  ^ecutor,  the  undivided  one- 
third  interest  to  wblch  each  was  entitled 
was  conveyed  severally  to  her,  "and  consid- 
ered as  so  much  money  paid  In."  The  mon- 
ey which  the  executor  received  from  Mrs. 
Jones  was  paid  over  by  him  to  the  duly-ap- 
pointed guardian  of  a  minor  diild,  who  was 
the  S(^e  heir  of  his  mother,  Mrs.  Agnew,  who 
had  previously  died.  Mrs.  Taylor  married  in 
May,  1866.  After  the  executor's  sale,  already 
mentioned,  she  died  leaving  four  children,— 
Charles,  Carrie  (who  married  one  Chandler), 
Eddie,  and  John  Taylor,  Jr.  At  the  time  of 
the  trial,  MrsJ'Barry  was  still  In  life,  and 
had  four  mlhor  children,  all  residing  in  Ala- 
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bama.  Napier  bargained  with  Mrq.  Barry  for 
an  ondlvlded  one-third  Interest  in  the  land, 
taking  from  her  a  bond  for  titles  to  the  same. 
He  also  bargained  with  Charles  Taylor  and 
Mrs.  Chandlo-  for  their  respective  Interests 
in  the  land,  taUng  txmds  for  titles  from 
them.  It  seems,  though  It  does  not  unequivo- 
cally appear,  that  Napier  had  paid  a  part  of 
the  purchase  money  to  each  "of  those  from 
whom  he  hdd  bonds  for  titles.  He  had  nev- 
er, however,  had  possession  of  the  land,  ca- 
aiiy  part  of  the  same.  In  1880  be  filed  a  pe- 
tition for  a  partition  of  the  land,  alleging 
that,  on  account  of  the  location  of  a  mlllslte 
upon  the  same.  It  could  not  be  equitably  di- 
vided In  kind,  and  therefore  praying  a  par- 
tition by  sale.  Mrs.  Jones  and  Eddie  and 
John  Taylor,  Jr.,  were  made  parties  to  this 
proceeding;  and,  the  last  two  being  minors, 
a  guardian  ad  litem  was  appointed  for  th^B, 
who  duly  accepted  the  appointment  Neither 
Mrs.  Barry,  Charles  Taylor,  nor  Mrs.  Chan- 
dler was  made  a  party,  nor  were  the  chil- 
dren of  Mrs.  Barry  residing  In  Alabama, 
nor  the  child  of  Mrs.  Agnew,  already  men- 
tioned. Mrs.  Jones  filed  objefctlona,  alleging, 
among  other  things,  that  the  persons  just 
mentioned  were  necessary  parties,  and  that 
Napier,  having  no  title  to  the  land,  was  not 
entitled  to  a  partition.  After  the  proceed- 
ingrs  for  a  partition  were  begun,  Mrs.  Chan- 
dler conveyed  to  Napier  an  undivided  one- 
twelfth  interest  in  the  land.  Upon  an  agreed 
statement  of  facts,  which  was  substantially 
as  above  stated,  the  case  was  submitted  to 
the  Judge  fen:  decision  without  a  Jury,  and  he 
passed  an  order  appointing  commissioners  to 
sell  the  property,  and  make  a  return  of  the 
same,  to  which  order  Mra  Jones  excepted. 

Under  the  facts  thus  appearing,  we  think 
the  Judge  below  erred.  Conceding,  for  the 
purposes  of  this  case  (though  we  do  not  so 
decide),  that  the  executor's  sale  passed  to 
Mrs.  Barry  a  good  tltl6  to  one  undivided 
third  of  the  land,  we  have  no  doubt  that  she 
was  a  necessary  party  to  the  case;  and  so 
were  Charles  Taylor  and  Mrs.  Chandler 
when  the  proceedings  were  Instltated.  It 
may  be,  by  reason  of  the  fact  that  Mrs. 
Chandler,  pending  the  proceedings,  bad  con- 
veyed to  Napier  her  Interest  in  the  land,  -Qiat 
■he  would  not  have.be^i  a  necessary  party 
at  the  hearing,  but  we  are  at  a  loss  to  per- 
ceive bow  any  partition  by  dale  could  be  made 
without  having  Mrs.  Barry  and  Charles  Tay- 
lor befwe  the  court  ..They  stiU  retained  the 
ttUe  to  tbeir  respective  Interests  in  the  land, 
and  tJie  commissioners  could  not,  by  virtue 
Of  an  order  which  was  binding  upon  neither 
of  these  parties,  make  any  sale  whidi  would 
divest  their  title,  no  provision  whatever  hav- 
ing been  made  f<M*  api^ng  to  their  claims 
tar  unpaid  purchase  money  any  portion  of 
the  proceeds  of  such  sale.  It  seems  to  ns 
tttat  an  attempted  sale  under  these  drctim- 
Btancee  would  necessarily  result  in  sacrifi- 
cing the  property,  which  would,  of  coarse,  be 
untnst  to  an  the  partlea  at  interest   At  any 


mtte,  we  hold  that  without  making  Mrs.  Bar- 
ry and  Charles  Taylor  parties,  the  order  iA 
question  was  improperly  granted.  The  fact 
that  Mrs.  Barry  was  a  nonresident  did  not 
dispense  with  the  necessity  of  making  her  a 
party.  In  ChtUds  v.  Hayman,  72  Ga.  791,  it 
was  decided  that  a  nonresident  liaving  an  in- 
terest in  land  for  the  partition  of  which  pro- 
ceedings were  Instituted,  but  who  was  not 
made  a  party  to  such  proceedings,  nor  served 
with  a  notice  of  the  same,  was  not  bound  or 
estopped  by  the  Judgment  rendered  therein. 
If,  therefore,  a  sale  of  the  picoperty  in  ques- 
tion should  be  made  by  the  commissioners, 
the  rights  of  Mrs.  Barxy  would  not  be  af- 
fected thereby,  and  the  sale,  as  to  her,  so 
long  as  she  holds  the  title  to  her  present  in- 
terest In  the  property,  would  be  a  mere  nul- 
lity, and  would  only  result  in  making  her  a 
ootenant  with  the  purchaser  at  the  sale. 
For  this  voy  reason  ttke  sale  should  not  be 
had.  Not  only  wonld  the  property  fall,  as  al- 
ready stated,  to  bring  a  fair  value,  but  at 
last  there  would  be  no  complete  partition. 
The  remarks  applicable  to  the  Interest  of 
Mrs.  Barry,  of  course,  apply  also  to  that 
of  Charles  Taylor.  Under  the  ruUng  in  the 
case  Just  cited,— he  not  being  a  par^,  and 
not  Uiffl'efore,  being  called  upon  to  answer, 
—the  entire  proceedings,  as  to  him,  would  be 
res  inter  alios  acta.  This  case  is  clearly  dis- 
tinguishable In  principle  from  that  of  Ful- 
ton Co.  V.  Amorous,  89  Oa.  614,  16  S.  E.  201, 
in  which  It  was  held  that  one  in  possession 
of  land  under  a  bond  fw  titles  from  the  true 
owner,  with  the  purchase  money  partly  paid, 
was  entitled  to  full  possession,  and  consequent- 
ly had  a  cause  of  action  against  the  county, 
where  a  portion  of  the  premises  had-  been 
taken  or  damaged  for  public  purposes;  espe- 
cially, where  the  acquiescence  of  his  vendor 
was  aflSrmatively  shown  by  i»roducing  a  con- 
veyance from  the  latter,  made  pending  the 
action,  passing  the  absolute  title  in  fee  simple. 
To  allow  one  holding  land  under  a  bond  for 
titles,  and  in  possesslcHi  thereof,  to  protect 
the  same  from  waste  and  destructioa,  where 
the  rights  of  his  vendor  will  not  be  thereby 
affected,  is  quite  a  different  thing  from  allow- 
ing such  a  person  to  cause  an  absolute  sale 
of  the  property,  which  might  result  in  loss 
either  to  his  vendor,  to  the.  purchaser  at  the 
sale,  (HT  to  others  having  an  interest  in  the 
property  sought  to  be  x)artltIoned. 

miere  may  be  another  difficulty  about  the 
case,  which  we  will  merely  suggest  without 
discussing  it  Under  the  will  of  Inman,  his 
children.  It  wotild  seem,  took,  after  the  death 
of  his  wife  unmarried,  a  life  estate  only  in 
the  property,  with  remainder  over  to  their 
children.  If  the  sale  by  the  executor,  already 
mentioned,  did  not  legally  vest  a  fee  In  Mrs. 
Barry  to  an  imdlvlded  third  in  the  land,  she 
could  convey  to  Napier  nothing  more  than 
her  life  estate.  Therefore,  even  if  Napier 
held  deeds  from  her  and  Otiarles  Taylor, 
could  he,  as  the  owner  of  a  life  estate  in  an 
undivided  portion  of  the  land,  and  of  the  fee 
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Ib  another  iBodlTlded  portion  of  tbe  aame. 
have  a  partition  by  sale  affecting  the  entlr» 
title  In  fee,  as  against  owners  ]n  fee  of  other 
undivided  Interests,  and  as  against  Mrs. 
Jonee,  who  claims,  by  virtue  of  the  executor's 
sale,  to  own  an  undivided  one-third  of  tbe 
land?  If  a  partition  by  a  sale  disposing  of 
the  property  In  fee  could,  under  these  dr- 
cnmstancee,  be  had  at  his  Instance,  It  is 
eertfdn,  at  least,  that  the  children  of  Mrs. 
Barry  would  lie  necessary  parties.  We  shall 
not,  however,  attempt  at  this  time  to  answer 
the  question  above  suggested,  because,  Irre- 
spective of  the  same,  and  for  reasons  already 
stated,  Napier's  petition  for  a  partition  should 
have  been  disallowed.    Judgmait  reversed. 


(93  Ga.  64E) 

HODNETT  V.  STONB. 
(Supreme  Court  of  Georgia.    Mardi  26,  1894.) 
COOBT — ADrouBaED  Tesm  —  ATTAGBXBST' —  Dl8- 

mssAX.  or  Lbtt— Bff^ct —  Dismissjll  ov  Jiso- 

LARATIOR— WeIB.V    PbOPEB. 

1.  A  term  of  the  superior  court  not  held  at 
the  time  appointed  by  law,  but  legally  adjourned 
over  to  8  later  time.  Is,  when  held  according 
to  the  adjouTiuaent,  the  same  term,  with  refer- 
ence to  process  and  pleading,  as  it  would  have 
been  had  it  been  held  at  the  time  fixed  by  stat- 
ute. 

2.  Wbere  a  deolaratian  in  attachmetit  is  tied 
at  the  first  term,  and  written  notice  of  the  at- 
tachment and  of  the  proceedings  therein  Is  aft- 
erwards served  personally  on  the  defraidant  at 
least  10  days  before  final  judgment,  as  provided 
for  by  section  3309  of  the  Code,  the  right  of  the 
plaintifE  to  judgment  on  hia  declaration,  as  in 
other  cases  at  common  law  upon  the  merits  of 
the  case,  is  not  affected  by  a  dismissal  of  the 
tevy  during  the  pendency  of  the  declaration, 
whether  that  dismissal  was  the  act  of  the  levy- 
ing ofiScer,  by  reason  of  an  order  of  the  magis- 
trate who  issued  the  attachment  requiring  tbe 
plaintiff  to  give  further  security  on  the  attach- 
ment bond  and  failure  of  the  plaintiff  to  comply 
with  that  requirement,  or  the  act  of  the  court 
in  which  the  attachment  was  pending,  and 
whether  the  dismissal  took  place  before  or  after 
the  service  of  the  notice  on  the  defendant 
It  was  ctmsequently  error  to  dismiss  the  dec- 
laration because  the  levy  had  been  dismissed 
by  the  levying  officer  on  the  magistrate's  or- 
der, made  after  the  declaration  was  filed,  al- 
though the  order  was  made  and  the  levy  was 
dismissed  before  the  defendant  was  served  pe^ 
Eonally  with  noticei.  Dismissal  of  the  levy, 
without  more,  left  the  attachment  and  the 
declaration  founded  thereon  pending  In  court, 
to  be  disposed  of  by  some  proper  judgment, 
final  in  its  natura,  terminating  the  procMding. 

(Syllabus  by  the  Court) 

Brror  from  saperlor  court,  Douglas  county; 
O.  O.  Janea,  Judge. 

Action  In  attachment  by  W.  O.  Hodnett 
against  J.  W.  Stone.  There  was  a  judg- 
ment dismissing  the  declaration,  and  plain- 
tiff brings  error.     Reversed. 

3.  S.  James,  for  plaintiff  In  error.  Thos. 
W.  Latham  and  J.  H.  McLarty.  for  defend- 
ant In  error. 

r.UMPKIN,  J.  1.  This  was  an  attachment 
riiae,  which  was  dismissed  on  motion  of  tbe 
ilefeudant     One  ground  of  the  motion  was 


that  tbie  declaration  la  attachment  was  not 
filed  at  the  first  term,  as  required  by  law. 
Tbe  attachment  was  returnable  to  the  Feb- 
ruary term,  1892,  of  Dodglas  superior  court 
That  couirt  was  not  held  in  February,  but, 
on  account  of  tbe  physical  inability  of  the 
Judge  to  attend,  was  adjourned  by  his  order 
to  tbe  11th  day  of  April,  at  which  time  the 
court  convened.  On  the  day  last  named, 
the  declaration  was  filed.  The  session  of  the 
court  In  April  was  still  the  February  term. 
Had  the  court  remained  In  session  a  single 
day  In  February,  and  then,  by  proper  order, 
have  been  adjourned  over  until  April,  there 
could  scarcely  be  a  doubt  that  the  February 
term  was  carried  over  to  tbe  month  of  AprlL 
It  makes  no  difference  that  the  court  did  not 
convene  at  all  during  the  month  of  Febru- 
ary, the  order  of  ,the  Judge  adjourning  It 
over  having  been  made  in  conformity  to  law. 
Certainly  there  can  be  no  April  term  of 
Douglas  superior  court,  and  the  sitting  in 
that  month  was  neither  more  nor  less  than 
an  adjourned  sitting  of  the  regular  Febru- 
ary term.  So  there  wa6  no  merit  In  this 
ground  of  the  motion  to  dismiss  the  case, 
and  the  court  was  right  in  so  holding. 

2.  The  attachment  was  sued  out  January 
19,  1892,  made  returnable  as  above  stated, 
and  levied  on  January  23d.  Defendant's  at- 
torney made  an  affidavit  denying  the  suffi- 
ciency of  the  attachment  bond.  Tbe  magis- 
trate who  Issued  the  attachment  held  that 
tbe  bond  was  Insufficient,  and  ordered  ad- 
ditional security  to  be  ^ven.  There  was 
no  compliance  with  this  order  of  the  magis- 
trate, and  accordingly  tbe  levying  officer  dis- 
missed tbe  levy.  At  this  time,  however,  the 
case  was  still  pending  in  the  superior  court 
After  the  levy  was  dismissed,  as  above 
stated,  the  defendant  was  served  personally 
with  a  notice. In  writing  of  the  pendency  of 
tlie  attachment  and  of  the  proceedings  there- 
on. After  the  overruling  of  his  first  motion 
to  dismiss  the  case,  the  defendant  made  an- 
other motion  to  dismiss  tbe  same,  on  the 
ground  that  tbe  levy  had  been  dismissed  be- 
fore the  defendant  was  served  with  the  no- 
tice above  mentioned;  the  defendant's  con- 
tention being  that  tbe  act  of  the  sheriff  in 
dismissing  tiie  levy  before  the  service  of  that 
notice  amounted  to  a  dismissal  of  the  attach- 
ment the  declaration  thereon,  and  all  other 
proceedings  In  the  .case.  ,  TbiB  motion  was 
sustained,  and  the  plaintiff  excepted.  The 
court  erred  In  dismissing  tbe  declaration  on 
the  ground  stated.  The  notice  was  served 
upon  the  defendant  niore  than  10  days  (in 
fact  several  months)  before  final  Judgment 
Section  8S09  of  the  Code  distinctiy  declares 
that  when  such  notice  has  been  seryed  on 
the  defendant  the  judgment  rendered  upon 
such  attachment  shall  have  tbe  same  force 
and  effect  as  judgments  rendered  at  common 
law,  and  that  "no  declaration  shall  be  dis- 
missed because  tbe  attachment  may  have 
been  dismissed  or  discontinued,  but  the 
plaintiff  shall  be  entltied  to  judgment  on  the 
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declaration  filed,  aa  In  other  cases  at  com- 
mon law,  upon  the  merits  of  the  case."  It 
does  not;  In  principle,  make  a  particle  of 
difference  whether  the  dismissal  of  the  levy 
during  the  pendency  of  the  declaration  was 
made  by  the  levying  officer  upon  the  order  of 
the  magistrate  because  of  the  platntifTs 
failure  to  give  the  additional  security  re- 
quired, or  was  dismissed  by  the  order  of 
the  court  in  which  the  attachment  was 
pending.  It  is  also  Immaterial  whether 
the  dismissal  took  place  before  <w  after 
the  service  of  notice  on  the  defendant  After 
the  filing  of  the  declaration  and  the  service 
of  the  notice,  there  was  a  valid  action  exist- 
ing against  the  defendant,  entirely  Independ- 
ent of  the  attachment  Inasmuch  as  the  sec- 
tion of  the  Code  above  cited  declares  that 
the  dismissal  or  discontinuance  of  the  at- 
tachment itself  shall  not  prevent  the  plain- 
tiff from  proceeding  to  final  Judgment  on  the 
declaration  filed,  the  mere  dismissal  of  the 
levy  certainly  could  not  take  the  case  out 
of  court  Notwithstanding  this  dismissal, 
the  attachment  and  the  declaration  founded 
thereon  were  still  pending,  and  should  have 
been  disposed  of  by  a  proper  Judgment  final 
In  Its  nature  and  terminating  the  case.  See 
Locket  V.  De  NeufvUle,  ST)  Ga,  454;  Pwry  v. 
Mulligan,  58  Ga.  479.    Judgment  reversed. 


(tS  Oa.  SM) 

TUMMN  V.  BASS  FUBNACB  CO. 
(Supreme  Court  of  Georgia.     March  19,  1894.) 
AppEAir— Record— Biu,  of  Exceptioxi— Actios 

ON  ACOOCira— DBOLiltATlON— AlfBNOHBKT— BVI- 
DHHCB. 

1.  Where  a  bill  of  exceptions  asaignlng  as 
error  the  granting  of  a  nonsuit,  and  setting  out 
the  evidence  introduced  upon  the  trial  (there 
being  no  brief  of  evidence  approved  and  filed  as 
a  port  of  the  record),  has  been  signed  and  cer- 
tified, and  counsel  for  defendant  in  error  after- 
wards presents  to  the  judge  a  petition  alleg- 
ing that  certain  oral  evidence,  specifying  it, 
was  omitted  from  the  bill  of  exceptions,  which 
petition  the  Judge  certifies  to  be  true,  and  di- 
rects the  clerk  to  send  up  such  oral  evidence  as 
a  part  of  the  record,  bnt  which  the  clerk  fails 
to  do,  for  the  reason  that  there  Is  nothing  of 
file  In  his  office  which  he  can  certify  and  send 
op  in  obedience  to  this  order,  the  oral  evidence 
set  ont  in  snch  petition  is  no  part  of  the  record, 
and  cannot  l>e  considered  by  the  supreme  court 

2.  It  appearing,  npon  the  trial  of  an  ac- 
tion on  an  open  account  for  goods  sold  and  de- 
livered, that  there  was  a  written  contract  be- 
tween the  parties  as  to  what  was  to  be  the 
quantity,  quality,  and  price  of  the  goods,  it 
was  competent  for  the  plaintiff  to  amend  his 
declaration  by  seting  forth  the  existence  and 
contents  of  uie  written  contract,  not  for  the 
purpose  of  counting  npon  it  as  a  distinct  cause 
of  action,  but  to  disclose  and  allege  the  pet^ 
tinent  facts  and  drcnmstances  nnder  which  the 
•ale  and  driivery  were  made. 

8.  Upon  the  trial  of  such  action,  it  was 
error,  with  or  without  the  amendment  to  re- 
ject the  written  contract  when  offered  in  evi- 
dence by  the  plaintiff  for  the  purpose  of  showing 
tliat  his  proposed  oral  evidence  as  to  the  quality 
of  the  goods  delivered  was  in  conformity  to  the 
description  of  them  contnincd  in  the  contract 
(Syllabus  by  the  (3ourt.) 


Hrmr  from  city  covrt,  Ftoyfl  ootrnty;  W. 
T.  Tumbull,  Judge. 

Action  by  Albert  N.  Tumlln  against  tbe 
Bass  Furnace  Company  on  an  account  for 
charcoal  sold  and  delivered  by  plaintiff  to 
defendant  There  was  a  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Re- 
versed. 

H.  M.  Wright  and  Nat  Harris,  for  plalntlfl 
In  error.  R.  T.  Fouchl,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  1.  The  bill  of  exceptions, 
which  was  duly  signed  and  certified,  assigned 
as  error  the  granting  of  a  nonsuit,  and  set 
out  what  purported  to  be  the  evidence  ad- 
duced upon  the  trial.  There  was  no  brief  of 
evidence  approved  and  filed  by  the  presiding 
Judge,  and  thus  made  a  part  of  the  record.  After 
the  bill  of  exceptions  was  served  upon  coun- 
sel for  the  defendant  In  error,  he  presented 
to  the  Judge  a  petition  alleging  that  the  plain- 
tiff, while  testifying  as  a  witness  at  the 
trial,  had  made  a  certain  admission  (sped- 
faring  it),  which  admission  had  been  omitted 
from  the  report  of  the  evid^ice  as  incorpo- 
rated in  the  bill  of  exceptions;  and  counsel 
prayed  the  granting  of  an  order  by  the  Judge 
directing  the  do-k  to  certify  and  send  up, 
"as  a  part  of  the  record,  the  evidence  con- 
tained In  this  petition."  Attached  to  the 
petition  was  a  certificate  by'  the  Judge  in  the 
following  words:  "I  certify  that  the  evi- 
dence, as  set  forth  in  the  foregoing  petition, 
was  introduced  as  stated;  and  the  clerk  is 
hereby  ordered  and  directed  to  certify  and 
send  up  the  same  as  a  part  of  the  record  of 
the  case."  The  clerk,  of  course,  faUed  to 
comply  with  this  order,  for  the  simple  reason 
that  there  was  nothing  of  file  in  his  ofiice 
which  he  could  certify  and  send  up  in  obedi- 
ence thereto.  Consequently,  the  oral  evi- 
dence set  out  in  the  petition  is  no  part  of  the 
record,  and  cannot  be  considered  by  this 
court  Section  6  of  the  supreme  court  prac- 
tice act  of  1889  provides  for  bringing  to  this 
court,  at  the  instance  of  the  defendant  in  er- 
ror, certified  copies  of  papers  constituting  a 
part  of  the  record,  and  not  specified  by  tbe 
plaintiff  in  error.  When  it  says  that  If  the 
defendant  In  error  "shall  desire  more  of  the 
evidence  or  other  parts  of  the  record,  or  all 
of  the  evidence  or  all  of  the  record,  sent 
up,"  It  refers  to  evidence  incorporated-  in  a 
brief  which  has  been  approved  by  the  Judge 
and  filed  with  the  derk,  and  thus  made  a 
part  of  the  record.  The  effort.  In  the  present 
case  to  get  before  this  court  the  alleged  ad- 
mission of  the  idaintiff  in  the  court  below 
was.  In  effect  neither  more  nor  less  than  an 
attempt  by  the  Judge,  at  the  Instance  of  coun- 
sel, to  amend  and  alter  the  bill  of  exceptions, 
after  he  had  certified  it  and  it  had  passed 
finally  beyond  his  control.  Whatever  may 
be  authorized  by  the  words,  "and  it  Is  ttlso 
expressly  enacted  that  the  bill  of  exceptions 
in  any  case,  or  the  certificate  thereto,  may  be 


Digitized  by 


Google 


to*J 


TUMLIN  V.  BASS  PUBNACE  CO. 


45 


amended  at  any  time  before  tbe  final  argu- 
ment thereon  In  the  supreme  court,  bo  as 
to  make  bu(^  bill  of  exceptions  or  certifi- 
cate conform  to  tbe  truth  of  tbe  case  and  the 
forms  of  law,"  used  in  tbe  third  section  of 
tbe  act  of  December  18,  1893,  to  regulate 
tbe  practice  before  the  supreme  court,  etc 
(Acts  1893,  p.  52),  there  was  certainly  no  law 
in  March,  1893  (tbe  time  when  the  petition 
above  referred  to  was  presented),  confening 
upon  the  judge  any  power  to  amend  or  in 
any  manner  change  or  alter  a  bill  of  excep- 
tions after  it  had  once  passed  out  of  Ills 
bands. 

2.  This  was  an  action  upon  an  open  ac- 
count for  charcoal  sold  and  delivered  by  the 
plaintiff  to  the  defendant.  It  appeared  from 
the  plaintiff's  testimony,  while  be  was  upon 
the  stand  as  a  witness,  that  one  Still  well  had 
made  a  written  contract  with  the  defendant 
to  furnish  to  It  a  considerable  quantity  of 
charcoal;  that  plaintiff  bad  succeeded  Still- 
well  in  that  contract,  and  had  shipped  under 
It  ail  of  the  charcoal  for  which  he  was  suing. 
That  contract  was  in  tbe  following  words: 
"This  agreement,  made  this  15th  day  of  May, 
1891,  between  Bass  Furnace  Company,  of  one 
part,  and  John  E.  StlUwell,  of  the  other  part, 
witnesseth  that  said  Stillwell  hereby  agrees 
to  famish  everything  and  do,  everything  nec- 
essary in  the  premises,  and  make  and  deliver 
to  said  company  at  its  Rock  Run  furnace  not 
less  than  two  hundred  thousand  bushels  of 
flrsi-class  charcoal  between  this  date  and 
Jmie  1,  1892.  The  coal  is  to  be  made  from 
tbe  timber  on  land  owned  by  Mlnhlunett,  and 
tbe  price  of  the  coal,  delivered  at  tbe  fur- 
nace, is  to  be  .06%  eta.  per  bushel  of  2,750 
cubic  inches,  for  good  coal  without  brands, 
aa  received  by  tbe  estimates  as  to  value  of 
bushels  of  each  load  made  by  the  company's 
stock  receiver  at  the  time  tbe  coal  is  dropped, 
and  his  decision  aa  to  that  is  to  be  final  on 
both  parties  hereto.  "Hie  payments  by  said 
company  for  the  coal  made  under  this  con- 
tract shall  be  in  cash  and  such  merchandise 
aa  said  Stillwell  may  purchase  of  Bass  Fur- 
nace Company  at  regular  prices;  and  times 
of  payments  of  balances  in  favor  of  StillweU 
shall  not  be  postponed '  more  than  twenty 
days  from  tbe  close  of  the  month  in  which 
ttiis  credit  occurs.  It  is  understood  and 
agreed  under  this  contract  that  the  charcoal 
la  to  be  well  manufactured,  and  delivered  In 
good  condition,  free  from  db:t,  braise,  and 
brands.  Witness  our  bands  and  seals,  this 
day  and  date  above  written.  Bass  Furnace 
Company,  [signed]  by  J.  M.  Garvin,  Supt.  John 
B.  Stillwell."  Tbe  plaintiff  was  asked  by  bis 
counsel  what  was  the  quality  of  a  designated 
car  load  of  coal  be  bad  sbipped.  Upon  ob- 
jection, the  court  ruled  that,  inasmuch  as 
there  was  a  'vrritten  contract  between  the  par- 
ties, the  witness  would  not  be  permitted  to 
answer  tbe  question.  The  plaintiff  then  of- 
fered in  evidence  the  written  contract  Itself, 
but  it  was  rejected  by  tbe  court;  and  tbere- 
apon  the  plaintiff  offered  to  amend  his  dec- 
laration Vy  setting  forth  the  contract^  and 


making  It  a  part  of  tbe  same,  and  by  alleging 
that  the  words  "value  of  bushels,"  occnrrlng 
In  tbe  contract,  were  ambiguous,  and  meant 
only  that  the  quantity,  and  not  the  quality, 
of  coal  should  be  passed  on  by  tbe  company's 
stock  receiver;  and,  further,  that,  by  mis- 
take, tbe  stock  receiver  "charged  the  plain- 
tiff with  $300  in  sorry  coal,  when  there  was 
no  sorry  coal  in  any  shipment"  Tbe  action 
not  having  been  brought  upon  the  written 
contract  itself,  or  for  a  breach  of  the  same, 
we  do  not  think  the  amendment  was  allow- 
able so  far  as  the  allegation  relating  to  the 
alleged  ambiguity  in  the  contract  and  those 
allegations  immediately  following  it  are  con- 
cerned. But  we  see  no  reason  why. It  was 
not  permissible  to  amend  the  declaration  by 
setting  forth  the  existence  and  contents  of 
tbe  written  contract  This  could  not  be  done 
for  tbe  purpose  of  counting  upon  It  as  a  dis- 
tinct cause  of  action,  but  might  be  done  for 
the  purpose  of  disclosing  and  allegring  the 
pertinent  facts  and  circumstances  under 
which  the  sale  and  delivery  were  made.  In 
this  view,  the  amendment  would  not  vary 
or  change  the  original  cause  of  action,  or  set 
out  a  new  and  distinct  cause  of  action,  but 
would  simply  enable  tbe  plaintiff  to  more 
clearly  allege  the  partlctilars  as  to  the  quan- 
tity, quality,  and  price  of  coal,  the  delivery 
of  whldi  be  claimed  In  bis  original  action  to 
have  made,  and  for  the  price  of  which  the 
action  was  brought  In  Kennedy  v.  Van  div- 
er, 55  Ga.  171,  it  was  decided  that  where  a 
suit  was  brought  upon  an  open  account  for 
coal,  and  a  special  contract  In'  writing,  cm- 
bracibg  the  same  subject-matter  as  the  ac- 
count, was  tendered  in  evidence  and  rejected, 
the  plaintiff  should  have  been  allowed  to 
amend  his  declaration  by  setting  out  the  8X>e- 
cial  contract  See,  also,  Railroad  Co.  v.  Var- 
nedoe,  81  Gte.  175,  7  S.  B.  129.  There  are  oth- 
er decisions  of  this  court  to  tbe  same  efftect, 
but,  as  those  just  mentioned  cover  exactly 
the  point  In  issue,  further  citations  are  un- 
necessary. 

8.  Those  cases  also  bear  somewhat  upon  tbe 
question  of  the  admissibility  of  tbe  written 
contract  In  evidence,  which  will  now  be  brief- 
ly discussed;  for  if  tbe  court  had  allowed 
Jbe  amendment,  as  should  have  been  done, 
the  contract  would  have  been  admissible  be- 
yond question.  But  tbe  court  ought  to  hare 
allowed  the  written  comtract  to  be  Introduced 
In  evidence  even  after  rejecting  tbe  amend- 
ment In  Hancock  v.  Ross,  18  Ga.  361,  it 
was  held  that  where  a  special  agreement  h&s 
been  fully  performed  on  one  side,  and  nothr 
ing  Is  to  be  done  on  tbe  other  except  to  make 
a  money  payment,  such  payment  may  be  en- 
forced by  indebitatus  assumpsit;  not  "that 
the  plaintiff  can  ground  his  claim,  when  his 
action  Is  In  general  assumpsit,  upon  the  spe- 
cial agreement,  but  that  such  agreement  may 
be  taken  a*  evidence  of  value."  See,  also, 
Johnson  v.  Qulnn,  62  Ga.  485;  Priettnnth  y 
Friermuth,  46  Cali  42;  notes  to  Clutter  v. 
Powell,  2  Smith,  Lead.  Cas.  (9th  Am.  Ed.)  *p. 
1220;  2  Greenl.  Bv.  (16th  Bd.)  {  104,  and 
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ifberedtod.  Again,  In  Sdunldty.Wam- 
backer,  62  Oa.  321,  it  was  held  that,  under 
section  3393  of  the  Code,  suit  may  be  brought 
and  recovery  had  on  an  open  account  for 
merchandise  furnished,  although  there  was  a 
special  contract  In  writing  to  pay  for  all  or  a 
part  of  the  same.  In  that  case  there  was  no 
objection  to  the  Introduction  of  the  written 
contract,  but  its  admissibility  was  clearly 
recognized.  In  this  connection,  see,  also, 
Roberts  v.  Harris,  32  Ga.  542.  Dobbins  v. 
Manganese  Co.,  75  Ga.  450,  a  case  somewhat 
similar  to  Hancock  t.  Boss,  supra,  cites  that 
case  approvingly,  and  rules  that  the  written 
contract  then  In  question  was  proper  evi- 
dence of  the  debt  And  see  Hill  v.  Ball^com, 
79  Ga.'  444,  5  S.  E.  200.  The  case  of  Blue  r. 
Ford,  12  Ga.  45,  is  distinguishable  from  those 
above  cited  and  others  to  the  same  effect,  be- 
cause In  that  case  there  was  not  a  full  per- 
formance by  the  plaintiff  of  the  written  con- 
tract, and  accordingly  this  court  sustained 
the  court  below  In  holding  that  "where  there 
U  a  contract,  either  verbal  or  written,  and 
where  the  contract  has  been  broken  by  either 
of  the  parties  or  by  providential  caiisea,  nei- 
ther of  the  parties  can  treat  the  contract  as 
null,  and  sue  on  a  quantum  meruit,  but  must 
sue  on  the  contract,  and  set  out  in  the  plead- 
ings the  facts  as  they  exist"  We  think  the 
court,  in  the  present  case,  ought  to  have  al- 
lowed the  written  contract  under  which  the 
coal  was  alleged  to  have  been  furnished,  to 
have  gone  in  evidence,  to  show,  among  other 
things,  the  kind  and  quality  of  the  coal  to 
be  delivered;  and.  In  the  same  connection, 
the  oral  evidence  of  the  plaintiff,  tending  to 
show  that  the  coal  actually  delivered  was  of 
such  quality  as  that  stipulated  for  in  the  con- 
tract should  also  have  been  received.  Judg- 
ment reversed. 

(83  Oa.  163) 

MAYOR,  ETC.,  OF  JACKSON  r.  BOONS. 

(Snpreme  Court  of  Georgia.     April  2,  1894.) 
EvisBHOB— OpiKioir  or  Medicai.  Bxpxbt— Mcnio- 

JFAI.  CORPORATIOM— AOnOir  VOB  PaBSOKAI.  Ih- 
nnUBS — CONTBIBOTORT  Nbouobkcb  — Qdbstioit 
>0R  JUET— N«w  Tbiau 

1.  It  was  competent  for  a  medical  expert 
tt>  testify  that  in  his  opinion,  a  given  disease 
"^ay  be  cored  by  a  snrgical  operation,  bot  it  is 
rery  rarely  the  case  ^t  tma  can  t>e  done," 
though  the  witness  farther  testified  lie  liad  no 
experience  In  treating  that  disease,  but  derived 
all  his  knowledge  on  the  snbject  trom  reading 
medical  anthorities. 

2.  Where,  in  conseqaenoe  of  the  falling  In 
of  a  gate  forming  a  part  of  a  railing  protecnng 
an  excavation  in  and  along  the  margin  of  a  pnb- 
lie  ild«walk  In  a  town,  the  excavation  being 
used  to  afford  acoess  to  a  private  cellar,  the 
plaintiff  was  precipitated  into  the  excavation 
and  injured,  there  was  no  error  in  declining  to 
charge  the  imy  that  if  the  plaintiff  intentional- 
hr  leaned  upon  the  gate,  iie  could  not  recover 
from  the  miuiicipal  oorporation,  or  in  instructing 
the  Jury  ttiat  it  was  a  question  tot  them  whether 
or  not  under  all  the  circmnstancea,  tiie  plaintiff 
was  TuaMnp  a  pTopeT  and  legiUmate  ose  of  the 
ptto  in  question. 

8.  It  appearing  liy  nndlspnted  evidence  that 
at  the  instuoa  of  the  municipal  authotities,  the 


gate  had  bed«  made  secure  two  days  before  the 

plaintiff  was  injured,  and  that  it  was  safe  on  the 
evening  before  the  injury  occurred,  and  there 
being  no  evidence  tending  to  show  that  these  an- 
thorities tiad  ascertained,  or  by  ordinary  care 
might  have  ascertained,  tliat  it  had  become  inse- 
cure nt  the  time  of  the  injury,  the  plaintiff  was 
not  entitled  to  a  verdict  against  the  municipal 
corporation,  and  it  was  error  to  tefuse  a  new 
trial. 
(Syllauus  by  the  Court) 

Error  from  superior  court  Butts  county; 
J.  J.  Hunt  Judge. 

Action  by  J.  F.  Boone  against  the  mayor 
and  city  council  of  the  city  of  Jackson,  Ga., 
for  personal  injuries  caused  by  defendant's 
negligence.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

W.  W.  Anderson,  for  plaintiff  in  error. 
Hall  &  Hammond,  Wright  &  Bedc,  and  J.  S. 
Boynton,  for  defendant  in  error. 

LUMPKIN,  J.  1.  One  ground  of  the  mo- 
tion for  a  new  trial  assigned  error  upon 
admitting  in  evidence  the  testimony  of  a 
practicing  physician  "that  the  disease  of 
varicocele  may  be  cured  by  a  surgical  oper- 
ation, but  It  Is  very  rarely  the  case  that  tbia 
can  he  done;"  the  physician  further  stating 
that  he  had  never  liad  any  medical  experi- 
ence in  treating  this  disease,  and  derived  all 
the  knowledge  he  bad  upon  the  subject  from 
reading  medical  authorities.  Taking,  as  a 
whole,  the  testimony  of  the  witness  as  it 
appears  in  the  brief  of  evidence.  It  amounted 
simply  to  a  statement  by  him  that,  in  his 
opinion,  the  disease  In  questlcm  could.  In 
rare  Instances  only,  be  cured  by  a  surgical 
operation,  and  that  this  opinion  was  based 
entirely  upon  his  reading  medical  works  rec- 
ognized as  authorities.  We  think  the  evi- 
dence was  properly  received.  The  opinion 
of  an  expert  as  to  what  conclusions  may  be 
properly  drawn  from  statements  In  scientific 
works  p«*talnijig  to  his  profession  amounts 
to  something  more  than  mere  hearsay,  and 
may  be  very  valuable  in  elucidating  a  given 
sdentlflc  inquiry.  An  opinion  thus  formed 
and  given  to  the  Jury  Is  quite  a  different 
thing  trom  reading  to  them .  mere  extracts 
from  the  books  themselves.  The  latter 
might  not  be  Intelligible  to  the  nonprofes^ 
slonal  mind,  while  the  opinion  of  an  ex- 
pert, expressed  In  language  adapted  to 
their  comprehension,  might  be  easily  un- 
derstood by  the  jury,  and  Is,  moreover, 
not  only  the  result  of  study  and  delibera- 
tion, but  an  exercise  by  the  witness  hlm- 
•elf  of  bis  own  trained  mental  faculties  upon 
the  question  involved.  '  The  doctrine  is  thus 
broadly  stated  In  Lawson  on  Expert  and 
Opinion  Evidence  (pages  176,  177):  "An  ex- 
pert may  testify  to  an  opinion  of  his  own 
derived  from  books,"— and  the  authorities 
there  cited  seem  to  sustain  the  text  We 
find  the  following  pertinent  note  at  the  bot 
torn  of  the  latter  page:  "Said  Dr.  Orel],  oa 
the  trial  of  Spencer  Oowper,  in  answer  to 
an  objection  by   the  court:     'My   lord,   It 
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muBt  be  by  raiding,  as  well  as  a  man's  own 
experience,  that  will  make  any  one  a  phy- 
sician, for,  without  the  reading  of  books  in 
the  art,  the  art  itself  cannot  be  attained  to. 
I  humbly  conceive  that  in  such  a  difficult 
case  as  this  we  otight  to  have  a  great  defer- 
ence for  the  reports  and  opinions  of  leatned 
men;  neither  do  I  see  any  reason  why  I 
should  not  quote  the  fathers  of  my  profes- 
sion in  this  case,  as  well  as  you  gentlemen 
of  the  long  lob^  quote  Coke  upon  LltUetop 
In  yours;'  and  upon  this  answer  the  doctor 
was  permitted  to  proceed  with  the  qnotallon. 
Beck,  Med.  Jur.  G18,  919,  and  notes."  See, 
also,  as  somewhat  p«1:inent,  Central  Ball- 
road  V.  MltcheU,  63  Oa.  173. 
.  2.  An  excavation  which  had  been  made 
in  and  along  the  margin  of  a  public  side- 
walk in  the  town  of  Jackson,  for  the  par- 
pose  of  afFordlng  access  to  a  private  cellar, 
was  protected  by  a  raUlng  of  which  a  gate 
formed  a  part  The  plaintlft  leaned  upon 
this  gate.  It  gave  way.  He,  in  consequence, 
fell  into  the  cellar,  and  was  seriously  in-' 
Jored.  The  defendant's  counsel  requested  the 
court  to  charge  the  jury  that.  If  the  plaintlfT 
Intentionally  leaned  on  the  gate,  be  was  not 
entitled  to  recover  anything  from  the  town 
of  Jackson  for  the  injury  thereby  sustained. 
The  court  refused  to  give  this  charge,  but, 
on  the  contrary,  instructed  the  jury,  in  sub- 
stance, that  it  was  a  question  for  them 
whether  or  not,  under  all  the  circumstances, 
the  plaintlfF  was  maklpg  a  proper  and  legit- 
imate nse  of  the  gate  in  question.  '  We 
think  the  court  was  right  in  refusing  the  re- 
quest and  in  charging  as  stated.  Under  our 
system,  the  question  of  negligence  is  gen- 
erally one  for  the  jury.  We  cannot  accept 
as  the  correct  law  of  the  case  at  bar  the  doc- 
trine laid  down  in  the  case  of  Stlckney  y. 
City  of  Salem,  S  Allen,  374,  relied  on  by 
counsel  for  the  plaintlfT  in  error,  that  "a 
town  is  not  liable  in  damages  to  one  wbo, 
while  stopping  in  the  highway  for  the  pur- 
pose of  conversation,  leans  against  a  de- 
fective railing,  and  is  injured  by  reason  of 
its  insufficiency."  Under  the  facts  of  that 
case,  the  qnestion  whether  or  not  the  plain- 
tUTa  injury,  resulted  from  his  own  negli- 
gence might  well  liave  been  left  to  the  jury. 
"A  person  standing  on  the  street,  or  leaning 
on  a  bridge  raUIng,  Is  not  precluded  by  so 
doing  from  insisting  that  the  municipality 
has  neglected  to  exercise  reasonable  care  to 
keep  Its  highway  in  a  flt  condition  for  pse." 
Jones,  Neg.  Man.  Corp.  {.  90.  In  our  South- 
em  cllme,  it  is  almost,  "human  nature"  for 
a  pedestrian  passing  leisurely  along  the  side- 
walks of  a  town  or  city,  and  stopping  casual- 
ly to  engage  in  conversatioQ  with  a  friend 
or  acquaintance,  to  sit  or-  lean  upon  what- 
ever may  happen  to  be  convenient  for  the 
purpose.  We  do  not  of  course,  mean  to  as- 
sert that  In  so  doing  a  person  may,  in  any 
given  instance,  be  observing  that  degree  of 
care  aqd  diligence  with  reference  to  his  own 
safety  which  it  would  be  reasonable  and 


proper  to  expect  of  him  under  the  dream- 
stances.  A  distinction  is  to  be  drawn  be- 
tween objects  which  seem  to  invite  a  passer- 
by to  sit  upon  or  lean  against  them,  and 
sucb  as,  ftom  their  nature  or  position  rel- 
atively to  the  street,  would  negative  the 
idea  that  they  eoald  with  convenience  or 
safety  be  used  for  any  other  purpose  than 
that  for  wbicb  they  were  especially  de- 
signed." A  neat;  smooth,  substantial  water 
plug,  for  instance,  at  a  comer,  where  a 
weary  traveler  was  waiting  for  a  belated 
car,  would  very  naturally  suggest  the'  idea 
of  taking  a  seat;  while  a  pedestrian,  how- 
ever weary,  w'ould  hardly  feel  any  natural 
impulse  or  temptation  to  lean  against  a 
barbed-wire  fence.  The  illustration  is  home- 
ly, but  serves  to  express  our  meaning.  The 
law  recognizes  the  natural  instincts  and  im- 
pulses of  children,  and  holds  a  person  strict- 
ly accountable  for  tlie  consequences  result- 
ing from  placing  tempting,  though  danger- 
ous, agencies' within  their  reach.  Man  has 
been  said  to  be  "a  child  of  but  an  older 
growth."  Certain  it  is  that  to  a  great  meas- 
ure be  is  controlled  by  impulse  and  natural 
inclinations;  and,  in  passing  upon  his  con- 
duct In  any  given  Instance,  the  laws  of  na- 
ture governing  human  action  cannot  prop- 
erly be  entirely  overlooked.  The  better  and 
safer  mle  Is  to  allow  each  case  to  be  decided 
on  its  own  merits,  and  to  permit  the  jury 
to  determine  whether  or  not,  in  any  partic- 
ular Instance,  the  plaintlflC  observed  the 
proper  degree  of  prudence.  As  the  present 
case  is  to  be  tried  again,  we  express  no  opfn- 
ton  upon  its  merits. 

8.  The  undisputed  evidence  shows  that  tbe 
municipal  aothorltles  of  Jackson  had,  only 
two  days  liefbre  the  plaintlfT  was  injured, 
required  and  caused  one  Watklns,  the  owner 
of  the  premises  in  front  of  which  the  ex- 
cavation existed,  to  have  the  gate  made  per- 
fectly secure,  and  that  it  was  in  a  safe  con- 
dition on  the  evening  before  the  injnry  oc- 
curred. How  it  .became  insecure  the  evi- 
dence falls  to  disclose,  but  a  reasonable  in- 
ference would  be  that  fhe  fttstenings  at- 
tached to  the  gate  by  WaUdns  bad  been  re- 
moved by  some  thongfatless  or  mischievous 
person.  There  was  no  evidence  whatever 
tending  to  show  tbajt  the  municipal  author- 
ities had  ascertained,  or  by  ordinary  care 
might  have  ascertained,  before  the  time  of 
the  injury,  that  the  gate  had  again  become 
insecure.  It  is  undoubtedly  the  duty  of  mu- 
nicipal oorimratlonB  to  exercise  reasonable 
care  over  sidewailsis,  and  the  law  imposes 
upon  them  the  duty  of  reasonable  inspection 
to  guard  against  danger  that  should  be  ex- 
];>ected.  Cellar  ways,  -  .constructed  for  the 
purpose  of  descending  from  sidewalks  to 
the  baisements  of  buildings,  are  necessities 
in  a  city  or  town;  but  the  corporation  should 
not  allow  them, to  become  traps  for  pedes- 
trians. Sidewalks  should  be  kept  reasonably 
safe,  and  openings  in  the  same  should  be 
guarded;  but.  whether  or  not  defects  in  the 
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means  provided  for  snarding  them  will 
make  ttie  municipality  liable  Is  nsoally  a 
question  of  fact;  to  be  determined  wltb  ref- 
erence to  the  surrounding  circumstances. 
A.n  impracticable  or  unreasonable  amount  of 
Inspection  should  not  be  required  of  the  cor- 
poration, but  only  such  as  prudence,  good 
sense,  and  reason  make  necessary.  Jones, 
Neg.  Mnn.  C!orp.  {{  94,  95,  and  cases  cited. 
Where  a  defect  which  might  lead  to  danger 
exists  In  a  cellar  way  opening  npon  a  side- 
walk, it  Is  the  duty  of  the  municipal  author- 
ities to  ascertain  this  defect,  and  have  It 
remedied,  but  a  reasonable  time  should  be 
allowed  for  this  purpose.  If  the  defect  had 
been  in  existence  for  only  a  short  time,  and 
the  agents  or  officers  of  the  city  had  no  knowl- 
edge of  it,  or  a  sufficient  length  of  time  bad 
not  elapsed  so  that  they  ought  to  have 
known  of  it  in  the  exercise  of  oidlnaiy  care 
and  diligence,  the  corporation  should  not  be 
held  liable  for  an  Injury  resulting  because 
of  the  defect  This,  In  substance,  was  de- 
cided hi  Lewis  V.  Olty  of  Atlanta.  77  Ga. 
756.  In  view  of  the  undisputed  facts  dis- 
closed by  the  record  in  this  case,  the  plain- 
tiff was  not  entitled  to  recover.  The  only 
fair  conclusion  from  the  evidence  as  a  whole 
is  that  the  municipal  authorities  exercised 
the  proper  diligence  In  having  the  gate  made 
secure,  and  it  does  not  appear  that  there 
was  any  negligence  on  the  part  of  the  "city 
fathers,"  after  the  gate  again  became  inse- 
cure, in  failing  to  ascertain  that  fact  We 
think  a  new  trial  should  be  had,  and  we 
grant  it  the  more  readily  because  it  also  a.p- 
p(>ars  that  the  plaintiff  had,  only  a  short 
time  before  the  injury,  been  plainly  and 
distinctly  warned  by  Watkins  not  to  lean 
upon  this  gate,  but,  either  forgetting  or  dis- 
regarding the  warning,  persisted  in  so  do- 
ing.   Judgment  reversed. 


(93  Oa.  «04) 

JONB8  V.  GILBERT. 

(Supreme  Ooort.  of  Georgia.    Match  20^  1884.) 

[irsus^NOE— OrvBX  vo  Rbtokk  Fouct  —  Rsasok- 
A.BI.H  TiMB — AonoN  OK  Pkeiiium  Nora  —  Qyi- 

DSHOE— NbW  TrIAU  , 

l..The  iaane  being  whether  the  plaintiff  de- 
tivered  to  the  defendant  the  kind  of  policy  of 
insarance  for  which  the  latter  had  stipulated, 
and  which  the  plaintiff  had  agreed  to  deliver, 
jTidence  of  the  value  of  the  policy  actually  de- 
livered was  irrelevant,  and  therefore  inad- 
missible. 

2.  One  who  orders  a  policy  of  iniinrance,  of 
a  particular  class,  and  ^vea  bis  note  for  the 
amonat  of  the  premium,  which  the  agent  of 
the  company  had  advanced,  has  a  reasonable 
time  within  which  to  discover  that  a  policy 
•ent  to  him  by  mail  is  not  of  the  class  ordered, 
and  te  object  to  and  return  the  same.  If  hla 
offer  to  retonv  made  in  due  time,  be  rejected. 
Us  retention  of  the  policy  thereafter,  without 
appropriating  it  or'  making  any  nse  of  it.  Will 
not  snbject  mm  to  pay  the  note. 

8.  Although  the  evidence  was  decidedly 
conflicting,  and  seemingly  predominated  iq  fa- 
vor of  the  plaintiff,  yet,  the  Jury  .being  the 
•»!•  judges  W  credibilitr,  ihdthe  cotirt  be- 


low having  approved  the  finding,  the  Judgment 
denying  a  new  trial  will  not  be  reversed. 
(Syliabns  by  the  Court) 

Error  from  city  court  of  Cartersville;  Shel- 
by Attaway,  Judge. 

Action  by  T.  R.  Jones  against  W.  A.  Gil- 
bert on  a  promissory  note.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

John  W.  Akin,  for  plaintiff  in  error.  A. 
B.  Johnson,  for  defendant  In  error. 

LUMPKIN,  J.  Gilbert  applied,  through 
one  Cade,  for  a  policy  of  insurance  in  the 
Mutual  Life  Insurance  Company  of  Ken- 
tucky, and  received  what  was  Imoym  as  a 
"twenty-payment  life  policy,"  Being  dissat- 
isfied with  it,  he  requested  Jones,  general 
agent  of  the  company  for  the  states  of  Geor- 
gia and  Alabama,  to  substitute  for  it  an- 
other policy,  of  a  different  Idnd.  This  Jones 
agreed  to  do,  and  accordingly  took  up  the 
policy  held  by  Gilbert,  who  at  the  same  time 
made  and  delivered  to  Jones  a  promissory 
note  for  $92.04,  which  was  the  amount  of 
the  first  annual  premium  upon  the  new  policy 
Gilbert  was  to  receive.  This  note  was  made 
payable  to  the  order  of  Jones,  and  it  was 
understood  that  Jones  was  to  advance  to  the 
company  the  money  for  the  premium,  it  be- 
ing a  rule  of  the  company  to  require  pay- 
ment in  cash  of  the  first  premium  ux>on  every 
policy  Issued  by  it  Jones  procured  a  10- 
payment  life  policy,  and  forwarded  it  by 
mail  to  Gilbert  who,  after  keeping  it  several 
weeiu,  brought  It  back  to  Jones,  stating  that 
It  was  not  the  kind  of  policy  he  had  applied 
for,  offering  to  return  it,  and  demanding  the 
surrender  of  his  note.  Jones  refused  to  take 
the  policy,  or  to  give  up  the  note.  He  after- 
wards brought  suit  upon  the  note  against 
Gilbert,  and  the  defense  to  the  action  was, 
in  substance,  that  Jones  had  agreed  to  ob- 
tain for  Gilbert  a  10-year  endowment  policy, 
and  had  failed  to  do  so,  but,  on  the  contrary, 
had  obtained  and  forwardied  to  Gilbert  the 
10-payment  life  policy  above  referred  to. 
The  controlling  Issue  on  the  trial,  therefore, 
was  whether  the  plaintiff  had  delivered  to 
the  defendant  the  kind  of  policy  of  insur- 
ance for  which  the  latter  had  contracted,  or 
a  policy  bf  a  different  kind. 

It  does  not  appear  that  at  the  trial  In  the 
court  below  the  plaintiff  Insisted  that  the 
defendant  was  estopped  trota  returning  the 
poHcy  by  reason  of  the  fact  that  he  had  re- 
tained possession  of  It  for  some  time  before 
ofTering  to  surrender  it  The  main  conten- 
tion of  the  plaintiff  was  that  the  defendant 
had  no  right  to  return  the  policy  at  all,  for 
the  reason  that  It  was  exactiy  the  kind  of 
policy  the  defendant  bad  ordered,  and  which 
the  plaintiff  had,  in  consequence,  procured 
for  him.  The  plaintiff's  theory  was  that, 
even  if  the  'defendant  had  offered  to  sur- 
render the  policy  within  an  hour  after  he 
received  it  he  would  have  had  no  right  tb 
do  so,'  beeahse  the  iSelivery-  to  him  ot  this 
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Identical  policy  was  an  exact,  fall,  and  com- 
plete compliance  by  tbe  plaintiff  with  his 
contract  On  the  other  hand,  the  contention 
of  defendant  was  that  be  did  haye  a  right 
to  return  the  policy,  because  It  was  not  of 
the  kind  for  which  be  had  contracted;  that, 
promptly  upon  dlscoTering  It  was  of  a  dif- 
ferent kind,  he  bad  endeavored  to  see  the 
plaintiff  for  the  pnrpose  of  returning  it;  had 
been  to  his  office  for  this  purpose  two  or 
three  times,  and  found  the  plaintiff  absent; 
and  that  finally,  upon  finding  the  plaintiff 
In  his  office,  he  bad  offered  to  surrender  the 
policy  for  the  reason  already  stated,  and  for 
this  reason  alone,  but  that  the  plaintiff  had 
declined  this  offer,  and  had  refused  to  sur- 
render to  defendant  bis  note,  for  which  de- 
mand was  duly  made. 

1.  The  court  was  right  in  rejecting  evi- 
dence as  to  the  value  of  tbe  policy  delivered 
to  the  defendant,  because.  In  view  of  the 
controlling  issue  above  stated,  this  evidence 
was  clearly  irrelevant  If  the  policy  re- 
ceived by  the  defendant  was  in  fact  of  the 
Idnd  for  which  he  tuul  contracted,  he  was 
bound  to  pay  the  note;  otherwise,  he  would 
not  be  bound  to  take  the  policy,  no  matter 
what  its  value.  It  was  therefore  entirely 
Immaterial  what  was  the  precise  value  of 
the  policy,  the  fact  that  It  had  some  value 
not  being  denied. 

2.  There  was  no  real  contest  in  this  case 
upon  the  question  as  to  whether  or  not  Oil- 
bert  had,  by  the  lapse  of  time,  lost  bis  right 
to  return  the  policy  wlilCh  Jones  bad  sent 
to  him  by  malL  We  do  not  think  it  neces- 
sary to  cite  authority  to  show  that  GUbert 
had  a  reasonable  time  within  which  to  dis- 
cover that  the  policy  was  not  of  the  kind  he 
had  ordered,  to  object  to  it  and  to  offer  to 
retnm  tbe  same;  and  it  can  scarcely  be 
doubted  that  a  period  of  about  six  we^os 
would  not  as  matter  of  law,  be  an  unreason- 
able time  for  these  purposes,  under  the  cir- 
cumstances of  this  case.  Assuming,  then, 
that  Uie  offer  to  return  was  made  within  a 
reasonable  time,  we  do  not  think  that  the 
mere  retention  of  tbe  policy  ^y  Gilbert  after 
tbe  rejection  by  Jones  of  his  offer  to  return 
the  same,  would  riender  Gilbert  liable  to  pay 
the  note  for  the  amount  of  the  premium 
which  Jones  had  advanced  to  the  company. 
After  tbe  latter  had  declined  to  take  back 
Ihe  policy  and  give  up  Gilbert's  note,  we 
do  not  see  how  keeping  the  policy  in  bis  pos- 
session should  injuriously  affect  Gilbert's 
rights  in  the  premises.  There  was  really 
nothing  else  he  could  properly  do  with  it 
He  was  under  no  obligation  to  return  it  to 
the  company,  and  leave  his  note^  outstanding 
against  blm.  He  made  no  use  of  the  policy, 
nor  did  be  derive  any  benefit  from  it  His 
holding  of  it  was  simply  for  the  benefit  of 
Jones,  and  subject  to  bis  order,  though  Gil- 
bert was  under  .no  obligation  to  return  It 
without  a  surrender  of  bis  note.  It ,  was 
Insisted  for  the  plaintiff.  In  tliis  connection, 
th.Tt  tbe  policy  was  a  binding '<;optract  upon 
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the  company,  and  that  if  Gilbert  had  died 
with  the  policy  in  his  possession  his  wife, 
to  whom  tbe  policy  was  payable,  could  have 
compelled  payment  to  her  by  the  company 
of  its  face  value.  Whether  this  be  so  or 
not  nothing  of  the  kind  actually  happened, 
and  It  does  not  appear  that  either  Gilbert  or 
his  wife  derived  any  benefit  whatever  from 
tbe  policy.  Of  course,  if  either  of  them  had 
collected  anything  on  the  policy,  pledged  it 
as  security,  or  made  any  use  of  it  at  all,  the 
(loestlon  would  be  entirely  different  What 
might  have  been  the  equities  between  Mrs. 
Gllbot,  Jones,  and  the  company,  in  the  event 
Gilbert  had  died  while  retaining  possession 
of  tbe  policy,  it  is  not  now  necessary  to  in- 
quire. Simply  because  a  possible  opportuni- 
ty may  have  been  afforded  Mrs.  Gilbert  in- 
nocently or  otherwise,  to  make  a  wrongful 
claim  under  tbe  policy  in  case  of  her  hus- 
band's death,  it  will  not  be  gratuitously  as- 
sumed that  she  would  have  done  so,  or  that 
Gilbert  contemplated  such  possible  use  of  tbe 
policy,  and  sanctioned  it  in  advance.  Upon 
the  facts  as  found  by  the  Jury,  Gilbert  was 
simply  holding  in  his  possession  a  paper 
belonging  to  Jones,  to  the  possession  of 
which  Jones  would  have  become  entitled  by 
retnming  Gilbert's  note.  As  Jones,  howevo-, 
refosed  to  thus  obtain  possession,  he  cannot 
compel  a  payment  of  the  note  simply  be- 
cause, by  reason  of  such  conduct  on  his  part 
a  benefit  mlj^t  possibly  have  accrued  from 
the  policy  to  Gilbert's  wife,  to  which,  in 
strict  Justice  and  equity,  she  would  not  have 
been  entitled.  It  would  be  a  somewhat  an- 
alogous case  if  one  should  order  goods  of  any 
kind,  give  a  note  in  advance  for  their  value, 
and  when  the  goods  were  received  they 
should  not  be  of  the  kind  ordered.  In  such 
a  case,  It  would  be  the  right  of  the  purchaser 
to  return  the  goods  and  get  back  his  note; 
and,  if  the  seller  refused  to  take  back  tbe 
goods  and  surrender  the  note^  then  the  pur- 
chaser could  lawfully  retain  possession  of  tbe 
goods,  for  bis  own  protection,  and  for  tbe 
seller's  use.  Simply  doing  this  would  not 
render  the  purchaser  liable  to  pay  the  note, 
but,  If  he  consumed  or  in  any  way  used  the 
goods  as  his  own,  be  would  be  liable  at 
least  for  their  value.  In  principle  the  case 
at  bar  is  a  case  of  this  kind. 

3.  All  of  the  foregoing  has  been  written 
upon  the  theory  that  the  Jury  correctly  found 
the  disputed  Issue  in  favor  of  the  defendant 
In  point  of  fact  this  appears  to  be  an  ex- 
ceedingly hard  case.  The  following,  quoted 
literally  from  the  defendants  testlmiony 
while  on  the  stand  as  a  witness,  covers  about 
all  he  testified  which  was  inutorial  as  bcai-- 
Ing  upon  the  vital  issue  Involvod  In  the  case. 
"I  knew  that  the  premium  would  be  biglier 
on  the  last  policy  than  on  tlie  first  policy 
Of  coiu^e,  I  knew  what  the  iircnilinns  were, 
and  that  one  was  $.'>7  and  .stmie  cents,  and 
the  other  $92.04.  riaiDilff  s.ii(l  tluit  I  w.mtd 
get  the' whole  face  of  the  |>  lir.v.  .s-j'>ki.  h;.,  u 
at  tbe  end  of  ton  years  >ni  isis  ui.-^i   |..,.;iy 
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wliich'  I  took,  and  that  l8  the  kind  of  policy 
I  told  him  I  wanted.  I  was  to  get  this. 
Plaintiff  and  I  did  have  some  talk  about 
different  kinds  of  policies.  I  do  not  know 
what  all  we  said.  I  signed  the  note  sued  on, 
and  plaintiff  said  he  wonld  get  the  Idnd  of 
policy  I  wanted,  and  send  it  to  me.  I  soon 
afterwards  received  by  mail  this  policy" 
(indicating  the  10-payment  life  policy  pro- 
duced by  himself).  The  plaintiff's  version 
of  what  occurred  between  himself  and  Gil- 
bert was  as  follows:  "I  bad  no  personal 
knowledge  of  the  application  of  defendant 
to  Cade.  My  first  personal  connection  with 
the  matter  was  when  defendant  came  to  my 
oiBce,  and  brought  back  the  twenty-payment 
life  policy  which  had  been  Issued  him  on 
his  application  given  to  Mr.  Cade.  He  said 
he  was  dissatisfied  with  it,  and  wanted  to 
change  it;  that  be  would  have  to  pay  money 
too  long;  that  bis  family  would  be  growing 
up  before  the  policy  was  paid  up,  and  he 
would  be  needing  the  money  to  send  his 
children  to  school.  I  got  my  rate  book,— the 
same  I  now  have  In  my  hand,— and  explain- 
ed to  him  the  different  kind  of  policies  we 
issued,— the  rates,  etc.  There  were  four  pol- 
icies which  we  talked  about,  and  which  he 
considered.  One  was  the  ten-year  endow- 
ment, wherein  premiums  are  paid  annually 
tor  ten  years,  and  at  the  aid  of  that  time 
the  face  of  the  policy  is  paid.  Another  was 
the  twenty-year  endowment,— Just  the  same 
as  the  other,  except  premiums  continue  for, 
and  payment  is  made  at  the  end  of,  twenly 
years.  Another  was  the  twenty-payment 
Ufe,  on  which  premiums  are  paid  for  twenty 
years,  and  at  the  end  of  iliat  time  premiums 
cease,  and  the  policy  is  paid  up  In  fall,  and 
the  beneficiary  gets  the  full  amount  at  the 
death  of  the  insured.  The  oth&c  was  the 
tra-payment  life,  the  same  as  the  last  named, 
except  the  premiums  continue  for,  and  the 
policy  is  paid  up  at  the  end  of,  ten  years. 
On  the  two  latter,  dividends  are  payable 
after  the  maturity  of  the  policy,  although  no 
premiums  are  then  to  be  paid.  On  all,  divi- 
dends are  payable  from  the  date  of  the  poli- 
cy. The  dividends  cannot  be  determined 
eocactly,  but  will  approximate,  for  ten  years, 
twenty-flve  to  thirty  per  cent  on  the  aggre- 
gated amount  of  the  premiums.  On  aU  these 
policies  the  face  of  the  policy  would  be  pay- 
able at  the  death  of  the  insured,  if  It  oc- 
curred before  the  policy  was  paid  up.  At 
defendant's  age  when  the  policy  In  contro- 
versy was  Issued,  the  four  following  policies 
for  (2,000  each  would  be  worth  the  follow- 
ing annual  premiums,  respectively:'  On  ten- 
year  endowment,  $208.86;  on  the  twenty- 
year  endowment,  $96.66;  on  the  twenty-pay- 
ment life,  $59.42;  on  the  ten-payment  life, 
$92.04.  I  explained  all  this  to  Mr.  Gilbert, 
and  told  him  the  difference  in  the  policies, 
about  as  I  have  testified.  He  first  said  he 
wanted  s  ten-year  endowment;  that  Is, 
where  he  could  get  the  whole  amount  of  the 
face  of  the  policy,  payable  in  ten  years.     But 


the  premium  on  that  was  so  heavy  that  be 
concluded  he  would  take  the  ten-payment 
life.  I  explained  to  him  that,  in  both  tbe 
ten-year  endowment  and  the  ten-payment 
life,  premiums  would  have  to  be  paid  only 
for  ten  years;  that  in  the  former  tbe  pre- 
miums would  be  over  twice  as  much  as  In  the 
latter;  that  in  both  cases  the  policies  would 
be  paid  up  at  the  end  of  ten  years;  that  in 
the  ten-year  endowment  he  would  get  his 
money  at  the  end  of  ten  years,  but  that  his 
premiums  would  aggregate  more  than  the 
face  of  the  policy,  wliile  in  the  ten-payment 
life  his  premiums  would  aggregate  less  thau 
half  the  face  of  tbe  policy,  and  he  would  not 
get  the  face  of  the  policy  until  dead,  though 
I  told  him  that  be  could,  at  the  end  of  ten 
years,  if  he  desired,  sell  his  policy  back  to 
the  company  for  betwe^i  seven  and  eight 
hundred  dollars,  if  he  withdrew  his  divi- 
dends, or  about  eleven  hundred  dollars.  If 
he  let  his  dividends  stay  in.  I  explained 
to  him  that  If  he  would  agree  not  to  with- 
draw his  dividends,  and  make  this  election 
on  taking  out  the  policy,  then  the  guarantied 
value  of  the  policy  at  the  end  of  ten  years 
would  be  about  eleven  hundred  dollars.  But 
he  said  he  wanted  to  use  his  dividends  In 
reducing  the  premiums,  and  consequently 
the  paid-up  value  could  not  be  guarantied; 
but  It  would  have  some  guarantied  value, 
which,  according  to  the  experience  of  tbe 
company  in  past  years,  would  be  between 
seven  and  eight  hundred  dollars^  All  this 
I  told  him  and  explained  to  him,  and  he 
finally  concluded  to  take  the  ten-payment  life 
policy.  He  expressed  his  satisfaction,  and  I 
did  not  hear  any  complaint,  and  I  never 
heard  of  any  complaint  until  about  six  weeks 
or  two  montlis  afterwards,- possibly  a  litUe 
longer,— when  he  came  to  my  office,  brlng^ing 
back  the  policy,  and  said  he  was  dissatisfied 
with  it,  and  wanted  Us  note  back."  The 
above  account  of  the  conversation  between 
the  plaintiff  and  the  defendant  was  fully 
corroborated  by  anothor  witness,  named 
Quillian;  but  It  is  fair  to  say  the  defendant 
testified  that  QuiUian  was  not  present  at 
the  IntKTlew  between  Jones  and  himself 
when  the  change  of  policies  was  requested. 
There  is  no  real  conflict  between  the  testi- 
mony of  Gilbert  and  that  of  Jones  and  Quil- 
lian, except  upon  the  one  question  as  to 
whether  Gilbert  was  to  have  a  "ten-year 
endowment"  or  a  "ten-payment  life"  policy. 
Upon  this  question  there  is  undoubtedly  an 
irreconcilable  conflict,  but  It  will  be  readily 
perceived  that  the  version  of  this  matter 
given  by  the  plaintiff  and  Quillian  is  far  more 
likely  to  be  accurate  and  correct  than  that 
of  Gilbert  It  would  therefore  seem  that  the 
jury  ought  to  have  found  for  the  plaintiff, 
and  we  wonld  have  been  mucb  better  sat- 
isfied had  they  done  so.  Indeed,  we  were 
tempted  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence; but  after  anxious  and  careful  study 
and  deliberation,  we  find  It  is  impossible  for 
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us  to  do  BO  wltbout  Invading  tlie  province 
of  the  Jury,  and  this  we  are  not  permitted 
to  do.  This  case  must  inevitably  turn  upon 
the  credibility  of  the  witnesses,— a  matter  over 
which  the  Jury  are  vested  with  absolute  and 
exclusive  control.  Hard  cases  often  result 
in  the  malting  of  bad  law.  This  we  wish  con- 
scientiously to  avoid,  even  though,  in  a  par- 
ticular case,  injustice  results.  As  long  as 
our  system  of  jury  trial  exists.  It  Is  oxtr  duty 
to  uphold  and  maintain  it,  and  this  we  feel 
constrained  to  do,  regardless  of  consequences. 
The  trial  Judge  could,  with  tbe  utmost  pro- 
priety, have  granted  a  new  trial  In  this  case. 
He  bad  a  discretion  to  exerdBe.  We  have 
none.  Had  he  granted  a  new  trial,  it  would 
have  met  our  full  approbation.  As  be  de- 
clined to  do  so,  it  is  not  tbe  province  of  this 
court  to  disturb  his  Judgment,  Judgment 
affirmed. 


(42  s.  c.  200) 

DONIiT  et  «1.  ▼.  PORT. 

(Supreme  Court  of  South  Carolina.     Sept  17, 
1894.) 

Motion  vob  Nbw  Triaj.— Powbbs  or  Juscsb  at 
Chambers. 
Since  a  judge  at  chambers  has  no  ]ari» 
diction  to  hear  a  motion  for  a  new  trial  on  the 
ground  of  newly-diacovered  evidence,  an  order 
by  him  transfernng  the  heajing  to  another  judge 
ia  of  no  effect 

Appeal  from  common  pleas  circuit  court  of 
Lexington  county;  L  I>.  WIttaerspoon  and 
Simest  Gary,  Jndges. 

Action  by  Donly  &  Sease  against  J.  O. 
Fort-  on  an  account  Tbe  case  was  sub- 
mitted to  a  Jury;  who  found  for  the  plain- 
tiffs. Defendant  moved. f or /»  new  trial  be- 
fore the  presiding  JudgB  at  chambers,  who 
transferred  it  to  be  heard,  at  the  court  of 
common  pleas.  Defendant  ^peals  from  an 
order  declaring  tbat  the  judge  at  chambers 
bad  no  Jorisdiction  to  entertain  .or  transfer 
tbe  bearing  of  tbe  motlop.  .  Alarmed. 

O.  T.  Orabam;  for  appellant  Meetse  & 
MuUer,  for  respondents. 

6ART,  J.  This  WAS  an  action  by  plaintiffs 
against  defendant  ea  an  open  account  The 
case  was  submitted  to  .a  jury,  who  found  for 
plaintiffs.  Some timeafter  thercourt of  com- 
mon pleafl  for  Lexington  eoouty  bad  ad- 
journed, tbe  defendant  gave  notice  tbat  he 
would  move  before'  the  Honorable  I.  D. 
Wltbecspoon,  presiding  Judge,  In  Columbia, 
for  a  new  trial,  on  after-dlseovered  evidence, 
which  was  based  on  affidavit  served  upon 
coonsel  for  plalntifl&  Judge  Witberspoon 
was  unable  to  bear  the  motion,  for  tbe  rea- 
sons set  forth  in  bis  order,  which  is  as  fol- 
lows: "It  appearing  that  the  defendant 
gave  notice  to  plaintiffs  In  the  above-en- 
titled action  that  he  would  more  before  me, 
I  at  Columbia,  S.  C,  on  tbe  17th  day  of  April 
last  for  a  new  titel,  on  after-discovered 
evidence,  and  tbe  bearing  of  said  motion 
was  postponed  firom  day  to  day,  by  consent 


of  counsel,  untH  to-day,  and  as  the -plaintiffs' 
counsel  is  not  present,  and  as  the  court  of 
common  pleas  for  Richland  county  is  about 
to  adjom-n,  and  the  presiding  judge  is  about 
to  leave  the  circuit:  Now,  on  motion  of  6. 
T.  Graham,  Esq.,  attorney  for  the  defendant 
It  Is  ordered  that  the  hearing  of  said  mo- 
tion be  transferred  to  be  heard  by  the  Hon- 
orable Ernest  Gary,  presiding  judge  of  the 
court  of  common  pleas  at  Lexington  C.  H., 
S.  C,  on  the  14th  day  of  June  next  or  as 
soon  thereafter  as  counsel  can  be  heard.  Let 
a  copy  of  Oiia  order  be  served  upon  Messrs. 
Meetze  &  Muller,  plaintiffs'  attorneys."  The 
following  is  tbe  order  made  by  Judge  Gary: 
"Tbis  Is  a  motion  fw  a  new  trial  on  grounds 
Qt  aft«-discovered  testimony.  Tlie  motion 
was  originally  made  before  Judge  Withov 
spoon,  at  chambers,  in  tbe  city  of  Columbia, 
S.  O.;  and  his  honor,  on  tbe  2d  day  of  May, 
1803,  passed  an  order  transf^ring  the  mo- 
Uoa  to  be  beard  by  me  at  this  present  terga 
of  court  for  .  Lexington,  county.  Messrs. 
Meetze  &  Muller  interpose  an  objection  to 
the  jurisdiction  of  this  court  in  hearing  tbe 
motion,  and  cite  the  case  of  Clawson  v. 
Hutchinson,  14  S.  C.  517,  In  support  of  their 
position.  After  hearing  argument  It  is  the 
opinion  of  this  court— First  that  Judge 
Witberspoon  had.  no  Jiurisdietlon  to  hear 
this  motion  at  chambers;  second.  Judge 
Witberspoon  not  having  jurisdiction  to  hear 
the  matter  at  chambers,  he  could  not  delegate 
to  me  a  power  which  he  did  not  have  him- 
self. It  is  therefore  ordered  tbat  the  motion 
be  dismissed  for  want  of  Jorisdiction  to 
hear  and  pass  upon  the  same." 

The  appellant's  exceptions  ore  as  follows: 
(1)  "Because  the  presiding  Judge  erred  In 
boldlng  tbat  Judge  Witberspoon  had  no 
jurisdiction  to  hear  this  motion  at  cham- 
bers.' "  (2)  "Because  the  presiding  Judge  erred 
in  holding  that  'Judge  Witberspoon  not  hav- 
ing Jurisdiction  to  hear  the  motion  at  cham- 
bers, he  could  not  delegate  to  me  a  power 
which  he  did  not  have  himself.' "  (8)  "Be- 
cause, even  if  Judge  Wlthei*spoon  did  not 
have  Jurisdiction  to  hear  this  motion  at 
chambers,  as  be  had  transferred  the  bear- 
ing of  it  to  the  presiding  Judge  in  open 
court  and  as  the  motion  came  up  in  open 
coiut  npon  the  affidavits  which  had  long 
been  served  upon  plaintiffs'  attorney,  the 
court  should  have  heard  the  motion  upon 
the  affidavits;  and  it  is  respectfully  sub- 
mitted that  the  court  erred  in  dismissing  the 
motion  for  'want  of  Jurisdiction  to  bear  and 
pass  npon  the  same.' " 

The  case  of  Clawson  v.  Hutchinson,  14 
&  C.  517,  shows  conclusively  that  Judge 
Witberspoon  did  not  have  Jurisdiction  of  the 
motion  made  before  him  at  chambers.  As 
Judge  Witberspoon  did  not  have  Jurisdiction 
to  hear  the  motion  at  chambers,  it  follows, 
as  a  matter  of  course,  that  he  could  not  pass 
an  ord»  upon  such  hearing  that  would  have 
any  binding  efficacy.  We  agree  vlth  Judge 
Gary   that  Judge  WMberspoon    "could,  not 
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delegate  to  bim  a  power  whlcb  he  did  not 
have  himself."  The  motion  before  Judge 
Oary  was  not  presented  as  an  original  propo- 
sition, bnt  came  before  blm  under  Judge 
Wltherspoon's  order.  It  does  not  appear  that 
notice  was  served  that  a  motion  would  be 
made  before  Judge  Gary  for  a  new  trial 
on  the  ground  of  after-discovered  evidence. 
No  doubt,  the  appellant  expected  that  the 
order  of  Judge  Wltherspoon  would  render 
further  notice  of  motion  unnecessary;  but, 
as  we  have  shown  that  Judge  Wltherspoon's 
order  was  a  nullity,  it  could  not  have  such 
effect  Appellant  had  tbe  right  to  make 
a  motion  before  Judge  Gary  upon  proper 
notice,  accompanied  by  affidavits,  regardless 
of  the  order  of  Judge  Witherspoon,  but  tbls 
be  failed  to  do.  It  Is  the  Judgment  of  tbls 
conrt  that  the  appeal  be  dismissed,  and  tbe 
order  appealed  from  affirmed,  but  without 
prejudice  to  tbe  right  of  defendant  to  make 
a  motion  for  a  new  trial  on  the  ground  of 
after-discovered  evidence,  in  tbe  mann^  pro- 
vided by  law. 

MdVBR,  O.  J.,  and  POPS,-  J.,  concur. 


(42  S.  C.  US) 

EESTBS  V.  BARKER  et  at 

(Supreme  Conrt  of  South  Carolina.   July  27, 

1894.) 

UORTOAOB  BT  MABRIBD  WOMAN— CBiLBOE  ON  SbP- 
ARATE  BbTATB. 

1.  Act  1887  (19  St  at  Large,  p.  819)  pro- 
vides tbat  any  mortgage,  etc.,  executed  by  a 
married  woman,  affecting  her  separate  estate, 
shall  be  a  charge  thereon,  whenever  the  Inten- 
tion to  do  SO  is  declared  in  the  instrument 
BM,  tiiat  her  note  and  mortgage,  in  which  it  is 
stated  that  it  is  her  express  intention  to  charge 
her  separate  estate,  is  binding  thereon,  though 
the  debt  secured  was  the  debt  of  her  husband. 

2,  Where  the  note  was  given  partly  for  her 
own  debt  the  expression  of  her  intention  to  bind 
her  separate  estate  will  not  be  so  construed  as 
to  limit  such  intention  to  that  port  only. 

Appeal  from  common  pleas  circuit  court 
of  Pickens  county;  James  Aldricb,  Judge. 

Action  by  R.  A.  Hester  against  Evaline 
Barker  and  the  Geiser  Manufacturing  Com- 
pany. From  a  Judgment  for  defendant  Bar- 
ker, plalntifr  and  defendant  Geiser  Manu- 
facturing Company  appeal.    Reversed. 

Julius  B.  Boggs,  for  appellants.  J.  P.  Ca- 
rey, for  respondent    . 

McIVER,  C.  J.  Tbe  plalntifr  brought  this 
action  to  foreclose  a  mortgage  on  real  es- 
tate executed  by  the  defendant  Evaline  Bar- 
ker to  tbe  plaintiff,  and  the  Geiser  Manu- 
facturing Company  was  made  a  party  de- 
fendant as  tbe  holder  of  a  Junior  mortgage 
on  the  same  real  estate.  Both  of  these  mort- 
(rages  were  executed  after  the  passage  of 
the  act  of  18S7,  and  prior  to  the  passage  of 
the  act  of  1891.  The  defendant  Evaline 
Barker,  In  ber  answer,  sets  up  as  her  main 
defense  the  fact  that  she  was  at  tbe  time 
of  tbe  execution  of  tbe  mortgages  above  re- 


ferred to  a  married  woman,  and  tbat  tbe 
debts  which  such  mortgages  were  intended 
to  secure  arose  out  of  contracts  which  she, 
as  a  married  woman,  had  no  power  to  make, 
inasmuch  as  they  were  not  contracts  as  to 
her  separate  estate,  except  the  sum  of  $50, 
embraced  In  tbe  note  to  tbe  plalntifr.  By  an 
order  of  the  court  It  was  referred  to  a  ref- 
eree to  hear  and  determine  tbe  Issues  of  law 
and  fact  and  to  report  the  amount  due  on 
plaintifTs  note  and  mortgage,  as  w^ll  as  the 
amount  due  on  any  other  lien  set  up  against 
the  land  described  in  tbe  complaint  In 
pursuance  of  this  order  a  reference  was 
held,  at  which,  against  tbe  objection  of  tbe 
counsel  for  tbe  plaintiff,  as  well  as  for  the 
Geiser  Manufacturing  Company,  testimony 
was  received  tending  to  show  that  all  of  tbe 
debt  secured  by  plaintiff's  mortgage,  ac- 
cept the  sum  of  $50,  was  tbe  debt  of  tbe  hus- 
band of  Evaline  Barker,  and  in  no  way 
connected  with  or  related  to  her  separate  es- 
tate, and  tbat  the  note  secured  by  the  mort- 
gage In  favor  of  tbe  Geiser  Manufacturing 
Company  was  signed  by  the  said  Evaline 
Barker  as  the  surety  of  her  husband.  It  ap- 
peared, however,  from  the  notes  and  mort- 
gages, copies  of  which  are  set  out  in  the 
case,  that  the  note  intended  to  be  secured 
by  13ie  mortgage  in  favor  ot  the  plaintiff 
contained  these  words:  "And  I  hereby  ex- 
press my  intention  to  bind  and  charge  my 
separate  estate;"  and  that  the  mortgage 
signed  by  Evaline  Barker,  securing  tbat  note, 
contained  these  words:  "And  I  do  hereby  re- 
press my  intuition  by  this  instrument  to  blad. 
charge,  and  convey  my  separate  estate;"  and 
that  the  note  Intended  to  be  secured  by  the 
mortgage  in  favor  of  tbe  Geiser  Manufactur- 
ing Company  contained  these  words:  "And 
I,  Evaline  Barker,  hereby  Intend  to  bind  and 
charge  my  separate  estate,  and  express  my 
intention  liereby  to  bind  it;"  while  tbe  mort- 
gage to  secure  that  note  contained  this  lan- 
guage: "And  I,  Evaline  Barker,  hereby  ex- 
press my  intention  to  charge,  bind,  and  c<m- 
vey  my  separate  estate,  and  do  hereby  con- 
vey the  same."  The  referee  made  his  report, 
setting  out  the  facts  fOund  by  him  In  de- 
tail, and  concluded,  as  matter  of  law,  tbat 
both  tbe  notes  and  both  of  tbe  mortgages 
were  legal  and  valid  Instruments,  and  bound 
the  separate  estate  of  the  defendant  Evaline 
Barker  for  tbe  payment  of  the  amounts 
fonnd  due  thereon.  To  this  report  the  de- 
fendant Evaline  Barker  accepted,  and  the 
case  came  before  bis  honor,  Judge  Aldrlch, 
for  a  hearing  upon  the  report  and  exer- 
tions, who  held  that  the  defendant  BvaHne 
Barker  was  liable  only  for  the  sum  of  $50, 
with  interest  thereon,  embraced  in  tbe  note 
to  the  plaintiff,  and  was  not  liable  at  all  on 
tbe  note  and  mortgage  in  favor  of  the  Geiser 
Manufacturing  Cobipony,  upon  the  ground 
that,  except  as  to  the  $50.  these  debts  not 
arising  out  of  contracts  as  to  her  separate 
estate,  tbe  defendant'  being  a  married 
woman,  could  not  be  held  liable  tberefor. 
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and  he  rendered  Judgment  accordingly. 
From  that  judgment  the  plaintiff,  as  well  as 
the  defendant  the  Gelser  Mannfacturlng 
Company,  appeals  upon  the  several  grounds 
set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  the  single  question  Is  whether 
the  circuit  Judge  erred  In  holding  that  the 
married  woman  was  not  liable,  notwithstand- 
ing her  explicit  declarations,  contained  In 
both  of  the  notes  and  both  of  the  mortgages. 
Of  her  Intention  to  make  herself  and  her  sepa- 
rate estate  liable. 

Inasmuch  as  the  circuit  Judge,  in  tis  de- 
cree, makes  no  allusion  to  the  act  of  18S7, 
or  to  the  effect  of  the  declarations  of  the 
mortgagor's  Intention  contained  In  both  of 
the  mortgages,  we  must  suppose  that  that 
act  escaped  attention.  At  all  events  he  could 
not  have  known  of  the  construction  which 
this  court  has  placed  upon  that  act  in  the 
case  of  Mortgage  Co.  v.  Mlxson,  38  S.  C.  432, 
17  S.  B.  244,  as  the  opinion  In  that  case  was 
not  filed  until  the  16th  of  March,  1893,  and 
the  circuit  decree  bears  date  12th  October, 
1882.  It  seems  to  us  that  the  terms  of  the 
act  of  1887  (10  St  at  Large,  p.  819),  especial- 
ly as  construed  in  the  case  Just  cited,  place 
the  question  beyond  dispute.  In  that  case 
this  court  said,  In  speaking  of  the  act  of 
1887:  "This  act,  having  been  adopted  In  full 
Tiew  of  the  previous  law  upon  the'  subject, 
was  manifestly  designed  to  effect  a  radical 
change  in  such  previous  law,  not  only  by 
making  it  a  question  of  intention.  Instead  of 
a  question  of  power,  but  declaring  how  the 
intention  should  be  conclusively  manifested. 
•  •  •  Whenever,  therefore,  we  find  a  case 
in  which  a  married  woman  has  executed  a 
mortage  of  her  separate  estate,  and  bas 
declared  in  such  mortgage  her  intention  to 
charge  such  separate  estate,  we  are  bound 
to  make  It,  as  the  legislature  declared  it 
should  be,  effectual  to  charge  her  separate 
estate,  and  we  have  no  right  to  inquire  fur- 
Oier  into  the  matter."  Hence,  the  testimony 
offered  In  this  case  tending  to  show  that, 
except  as  to  the  $50,  the  contracts  designed 
to  be  secured  by  the  mortgages  were  not  con- 
tracts as  to  the  separate  estate  of  the  mar- 
ried woman,  was  wholly  irrelevant  to  the 
issue,  and  should  have  been  rejected  when 
objected  to,  and,  if  received,  could  not  be 
allowed  any  effect,  as  the  legislature  had 
seen  fit  to  declare  how  the  Intention  of  a 
married  woman  to  charge  her  separate  es- 
tate should  be  conclusively  manifested. 
When,  therefore,  as  in  this  case,  the  married 
woman  had  conclusively  manifested  her  in- 
tention to  charge  her  separate  estate,  by 
Inserting  in  both  mortgages,  as  well  as  in 
the  notes  intended  to  be  secured  thereby. 
her  explicit  dedaratlon  to  liiat  effect,  the 
conrt  had  no  right  to  inquire  further  into  the 
matter.  Of  course,  these  remarks  apply  only 
to  contracts  under  the  act  at  1887,  and  are 
not  applicable  to  cases  arising  under  the  act 
of  1891.  We  are  of  opinion,  therefore,  that 
the  circuit  judge  erred  in  the  view  which  he 


took,  and  that,  on  the  contrary,  the  conclu- 
sions of  law  reached  by  the  referee  should 
have  been  affirmed. 

Counsel  for  respondent  In  his  argument 
here,  has  Ingeniously  attempted  to  argue 
that  the  expression  of  intention  on  the  part 
of  the  defendant  to  bind  her  separate  estate 
should  be  so  construed  as  to  limit  her  in- 
tention to  the  $60,  which  was  confessedly 
her  own  debt,  but  we  see  no  ground  for  so 
limiting  the  expression.  The  words  used  are 
general,  and  apply  as  well  to  one  portion  of 
the  amount  mentioned  in  the  note  as  to  any 
other,— in  fact,  must  be  regarded  as  Intended 
to  cover  the  whole  amount,  in  the  absence 
of  any  words  Indicating  an  intention  that  it 
was  to  be  confined  to  any  particular  part  of 
such  amount  So,  as  to  the  claim  of  the 
G«lser  Manufacturing  Company,  If  the  words 
used  both  In  the  note  and  In  the  mortgage 
cannot  be  construed  as  applying  to  the  whole 
amount  mentioned  in  the  note  and  mortgage, 
then  they  are  meaningless,  and  yet  under 
the  rules  of  construction  they  must,  if  pos- 
sible, be  given  eame  meaning.  But  really 
we  do  not  see  how  there  can  be  a  doubt 
about  it  Where  a  person,  even  though  she 
be  a  married  woman,  by  h^  note  promises 
to  pay  a  specified  sum  of  money,  and  then 
adds  the  language  found  in  this  note  and  in 
this  mortgage;  we  do  not  see  how  there  can 
be  a  doubt  that  her  intention  was  to  bind 
her  separate  estate  for  the  payment  of  the 
sum  of  money  specified.  The  judgment  ot 
this  court  is  that  the  judgment  of  the  cir- 
cuit codrt  be  reversed,  and  that  tba  case  be 
remanded  to  that  court  (or  sacb  further 
proceedings  as  may  be  necessary  to  carry 
out  the  views  berebi  announced. 

McGOWAN  and  POPE,  JJ.,  concur. 


(tf  S.  C.  313) 
BBATTIB  V.  LATIMER  et  at 

(Supreme  Conrt  of  South  Carolina.     Sept  12. 

1894.) 

JOVeitSKT  VOH  DgPENOANT^RaUSr  AOAINST  Co- 
DBrBNDANT — CoNTKAGT  BI  RxECUTOBS — PSRSOX- 

jlL  LiABiLiTT— Review  ou  Appeau 

1.  Under  Code,  8  296,  providing  that  judg- 
ment may  be  given  for  or  again0t  one  or  more 
of  several  plaintiffs,  or  for  or  against  one  or 
more  of  several  disfendants,  and  that  the  court 
may  grant  defendant  affirmative  relief,  the  court 
may  give  jadnrment  for  one  of  the  defendants  as 
against  another,  if  it  can  be  done  without  m- 
jury  to  plaintiff. 

2.  Where  the  ezecuton  of  one  of  the  mak- 
ers of  a  note,  by  agreement  under  seal  with  the 
other  maker,  assume  as  executors  all  liability  on 
the  note,  but  it  is  especially  stipulated  tint  they 
aliaU  not  be  held  liable  indiTidually,  a  judgment 
on  such  agreement  against  the  executors  indi- 
viduallyis  erroneous.    ■ 

3.  The  sufficiency  of  service  of  sumnxms 
cannot  be  considered  on  aweal  in  the  al>8aice 
of  exceptions  thereto^ 

Appeal  from  common  pleas  cbrcult  court  of 
CkreenviUe  county;  J.  J.  Norton,  Judge. 

Action  by  Hamlin  Beattie  against  Joseph 
P.  Latimer  and  Jt^n  H.  Latimer,  as  execu 
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tors,  and  others.    From  the  Judgment,  de- 
fendants Latimer  appeal.     Modified. 

Perry  &  Heyward  and  J.  A.  McCuUough, 
for  appellants.  Cotheau,  Wells,  Ansel  & 
Cotheau  and  John  B.  Bellenger,  for  respond- 
«nt 

McIVEK,  C.  J.  The  plaintiff  brought  this 
action  to  recover  the  amount  due  on  a  prom- 
issory note  for  $1,000,  payable  one  day  after 
date,  bearing  date  the  22d  of  March,  1887, 
and  signed  by  Irvine  &  Mooney,  and  by  Hew- 
lett SuUlTan.  It  appears  that  In  the  title  of 
the  summons,  as  well  as  in  the  complaint, 
the  word  "as"  was  omitted  in  designating 
the  defendants  Joseph  P.  and  J.  H.  Latimer, 
who  axe  simply  designated  "ezecut(x«  of  the 
will  of  Hewlett  Sullivan,  deceased."  These 
defendants,  through  their  attorneys,  on  the 
4th  of  April,  1883.  filed  a  demurrer  in  writ- 
ing, on  the  ground  that  the  complaint  does 
not  state  facts  saffldent  to  constltate  a  cause 
of  action  against  said  defendants,  based,  as 
we  presume,  upon  the  omlsslcm  of  the  word 
"as;"  and,  on  the  same  day  on  which  the 
demorrer  was  served,  the  plaintifr,  before 
aaiy  action  was  taken  by  the  court  upon  said 
demurrer  (Indeed,  so  far  aa  appears,  no  such 
action  was  ever  taken),  "served  upon  the 
lAtimen  and  npon  W.  H.  Irvine  and  J.  A. 
Moonej,"  the  parsons  composing  the  firm  of 
the  oth»  defendants,  Irvine  &  Mooney,  an 
amez>ded  complaint,  supplying  the  omission 
of  the  word  "as"  In  the  title  of  the  original 
complaint,  service  of  a  copy  of  which  amend- 
ed complaint  was  duly  acknowledged  by  the 
attorneys  for  the  Latlmers,  and  by  Messrs. 
&vlne  and  Moon^  Individually.  On  the  24tb 
of  April,  1893,  the  atturneys  toe  the  Latlmos 
served  a  notice  on  the  plaintiff  of  a  motloo 
to  set  aside  the  amended  complaint,  "upon 
the  ground  that  said  amended  complaint  is 
at  variance  with  the  summons  and  irregu- 
lar;" but,  so  far  as  appears,  no  further  ac- 
tion was  taken  under  said  notice.  On  the 
same  day  of  the  service  of  said  notice^  to 
wit,  on  the  24th  April,  1893,  the  plaintiff 
served  a  notice  on  the  attorneys  for  the 
Latlmers  of  a  motion  to  amend  the  summons 
by  supplying  the  omission  of  the  word  "as" 
in  the  title  ot  that  paper.  At  the  time  ap- 
p<^ted  for  the  hearing  of  this  last-men- 
tioned motion,  "the  Latlmers  put  in  no  ap- 
pearanoe^"  and  his  honor.  Judge  Norton, 
granted  an  order  reciting  that  no  one  ap- 
peared to  oppose  the  motion  for  the  amend- 
ment of  the  (xlglnal  summons  by  supplying 
the  omission  of  the  word  "as,"  and  further 
ordering  "that  the  plaintiff  serve  forthwith 
two  copies  of  said  summons  so  amended  up- 
on defendants'  counsel,  and  that  they  have 
twenty  days  thereaftor  for  serving  their  an- 
swer thoreto."  Thoenpon  a  copy  of  the 
summons  as  amended  was  served  on  one  of 
the  attmneys  for  the  Latlmers,  who  accept- 
ed service  in  the  following  words:  "Due 
and  legal  personal  service  of  a  copy  of  each 
of  the  amended  summons,  and  of  the  order 


of  amendment  of  Judge  Norton,  dated  May 
2,  1893,  is  hereby  acknowledged,  at  Green- 
ville, S.  C,  May  4,  1893,  without  prejudice." 
In  the  meantime  the  answer  of  Irvine  & 
Mooney  was  filed,  "a  copy  of  which  was 
served  upon  each  of  the  appellants  within 
twenty  days  after  the  service  of  the  sum- 
mons," In  which,  while  not  contesting  the 
right  of  the  plaintiff  to  recover,  they  set 
up  an  agreement  in  writing,  signed  by  the 
Latlmers,  as  executors  of  Hewlett  Sullivan, 
under  seal,  whereby,  for  value  received,  they 
"agree  to  assume  and  have  assumed  all  lia- 
bilities on  the  $1,000  note  which  constitutes 
the  basis  of  the  plaintiff's  action;  and  on  the 
same  day,  to  wit,  1st  June,  1889,  the  said 
Irvine  &  Mooney  signed  an  agreement  in 
writing  "that  we  will  under  no  circumstances 
hold  J.  P.  Latimer  and  John  H.  Latimer  re- 
sponsible Individually  by  virtue  of  any  lia- 
bilily  assumed  by  them  as  executors  of  the 
will  of  Hewlett  Sullivan"  upon  the  note 
above  refrared  to;  and  these  defendan-ts 
claim,  "that,  under  the  facts  and  circum- 
stances above  set  forth,  the  plaintiff  should 
be  required  to  obtain  his  Judgment  against 
the  estate  of  Hewlett  Sullivan,  and  to  ex- 
haust his  remedy  against  said  estate  before 
interfering  In  any  manner  with  the  property 
of  said  Irvine  &  Mooney.  They  further  al- 
lege that  the  estate  of  Hewlett  Sullivan  is 
s<4vent  at  this,  time."  No  answ»  having 
been  filed  by  the  Latlmers,  either  individu- 
ally or  as  executors,  the  case  was  placed  on 
calendar  3,  as  against  them;  and  on  the 
26th  of  July,  1893,  Judgment  was  rendered 
against  them,  as  executors  of  the  will  of 
Hewlett  SuUlvan,  in  favor  of  the  plaintiff, 
for  the  amount  of  the  note  and  costs,  and  the 
same  was  directed  to  be  levied  of  the  prop- 
erty of  the  said  defendants  in  case  the  same 
cannot  be  made  from  the  property  of  said 
Hewlett  Sullivan.  The  case  as  to  the  other 
defendants,  Irvine  &  Mooney,  who  had  an- 
swered, was  docketed  on  calendar  1;  and  up- 
on the  call  of  the  cause  the  plaintiff  inter- 
posed aji  oral  demurra*  to  the  answer  of 
Irvine  &  Mo<»iey,  upon  the  ground  that  it 
did  not  state  facts  sufildent  to  constitute  a 
defense  to  plaintiff's  cause  of  action;  and, 
although  the  Judge  stated  that  he  would  sus- 
tain the  demurrer.  It  does  not  appear  that 
any  formal  wder  was  granted  or  any  formal 
Judgment  rendered  to  that  effect  "There- 
upon the  attorneys  for  Irvine  &  Mooney 
moved  the  court  that  be  would,  in  passing 
the  order  sustaining  the  demurrer  and  allow- 
ing the  plaintiff  to  take  Judgment  against 
Irvine  &  Mooney,  adjudicate  the  rights  of 
the  defendants  as  among  themselves;  that 
the  answer  of  Irvine  &  Mooney  raised  an 
equitable  issue  between  themselves  and  the 
executors.  Plaintiff's  atttKrney  stated  that 
he  did  not  move  for  such  an  order,  but  that 
he  had  no  objection  to  the  court  deciding  it, 
provided  It  did  not  prejudice  his  rights.  The 
attcumeys  tac  the  Latlmers,  who  were  present 
In  court,  announced  that  they  objected  to 
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such  an  order;  that  they  appeared  specially 
for  the  purpose  of  entering  their  objection; 
that  they  did  not  appear  generally.  The 
agreement  and  receipt  set  up  In  the  answer 
of  Irvine  &  Mooney  was  neither  formally 
admitted  nor  denied  hy  appellants."  The 
circuit  Judge  reserved  his  decision,  and  there- 
after filed  the  following  order  (omitting  the 
capti»n  and  title  of  the  case):  "The  defend- 
ants Irvine  &  Mooney  making  no  defense  as 
against  the  plaintiff,  but  setting  up  agree- 
ment between  them  and  their  codefendants, 
by  which  their  said  codefendants  assume  the 
payment  of  the  note  sued  on,  and  asking 
Judgment  that  the  equities  between  the  par- 
ties be  enforced,  and,  the  said  codefendants 
not  having  answered,  and  Judgment  having 
been  taken  against  them  by  default.  In  favor 
of  plaintiff,  and  they  having  been  served 
wltii  copies  of  the  answer  of  said  Irvine  & 
Mooney,  and  not  having  themselves  an- 
swered, their  counsel  stating  In  open  court 
that  they  appeared  solely  for  the  purpose  of 
opposing  this  order,  it  is  ordered  ttiat  the 
plaintiff  have  Judgment  against  the  said  W. 
E.  Irvine  and  J.  A.  Mooney,  as  copartners,  as 
aforesaid,  for  sixteen  hundred  and  thirty-six 
and  ten  one-hundredths  dollars;  but  this 
Judgment  shall  not  be  enforced  until  after 
the  expiration  of  ninety  days  from  the  entry 
thereof.  If,  within  that  time,  the  Judgment 
against  the  said  f.  P.  and  J.  H.  Latimer,  as 
executors,  as  aforesaid,  h^einbefore  referred 
to,  shall  be  p^ld,  then  the  Judgment  against 
the  said  Irvine  &  Mooney  shall  be  satisfied; 
otherwise  the  plaintiff  may  then  proceed  to 
enforce  the  same  by  execution,  or  as  he  may 
be  advised.  It  is  further  ordered  that  the 
said  Irvine  Se  Mooney  have  Judgment  and 
execution  against  the  said  Latimers,  as  ex- 
ecutors, as  aforesaid,  for  such  sum  as  they 
may  be  compelled  to  pay  in  this  action,  to 
be  levied  of  their  indlvldnal  property,  if  not 
realized  from  the  property  of  their  testator, 
and  that  for  such  sum  they  be  subrogated  to 
the  rights  of  the  plaintiff  under  the  Judgment 
agrainst  them  heretofore  granted  and  ba«in- 
before  mentioned.  •  •  •  August  4,  1893." 
From  this  order,  the  Latimers,  by  their  at- 
torneys, gave  dne  notice  to  the  plaintiff's  at- 
torneys and  to  Meesrs.  W.  H.  Irvine  and  J. 
A.  Mooney  of  their  intention  fo  appeal,  and 
for  this  purpose  served  the  following  excep- 
tions: "(1)  His  honor  erred  in  requhing  the 
plaintiff  to  exhaust  J.  P.  Latim»'  and  John 
H.  Latimer,  as  executors,  before  tssning  exe- 
cution against  the  defendants  Irvine  & 
Mooney.  (2)  In  Mrdering  that  the  said  Irvine 
&  Mooney  have  Judgment  against  the  said 
Latimers,  as  executors,  for  such  sum  as  they 
may  be  compelled  to  pay  in  this  action.  (3) 
In  ordering  that  said  Judgment  and  execu- 
tion bd  levied  of  the  individual  property  of 
the  said  Joseph  P.  Latimer  and  Joha  H.  Lati- 
mer, if  not  realized  from  the  property  of 
their  testator.  (4)  In  ordering  that  the  said 
Irvine  &  Mooney  be  subrogated  to  the  rights 
of  the  plaintiff  herein,  under  the  Judgment 


heretofore  granted,  for  such  sum  as  they 
might  be  compelled  to  pay  the  said  plaintiff 
In  the  said  action." 

We  have  been  thus  particular  to  set  out 
fuUy  the  proceedings  In  the  court  below  be- 
cause, as  it  strikes  tis,  the  case,  as  presented 
here,  exhibits  some  peculiar  'features.  In 
the  first  place.  It  does  not  appear  that  there 
was  any  exception  to  (x-  appeal  from  the 
Judgment  rendered  on  the  26th  of  July,  1893, 
In  favor  of  the  plaintiff,  against  "the  defend- 
ants J.  P.  Latimer  and  J.  H.  Latimer,  as  ex- 
ecutors of'  the  will  of  fiewlett  Sullivan,  de- 
ceased," and  therefore  that  Judgment  stands 
unlmpeacbed,  and  we  are  precluded  from  any 
inquiry  into  the  validity  of  that  Judgment. 
The  appeal  Is  only  from  tiie  order  or  Judg- 
ment of  4th  of  August,  1893,  and  the  excep- 
tions only  Impute  errors  to  that  order  or 
Judgment;'  and  to  that  only  must  we  confine 
our  decision.  It  Is  true  that,  in  the  argument 
here,  counsel  for  api>ellanta  have  undertaken 
to  raise  a  question  which  Is  not  raised  or  even 
alluded  to  in  any  of  the  exceptions,— as  to 
whether  the  appellants,  as  executors  of  the 
will  of  Hewlett  Sullivan,  were  ever  properly 
made  parties  defendant  to  this  action;  but, 
if  this  be  so,  it  is  somewhat  difficult  to  under- 
stand how  the  appellants  can  have  any  stand- 
ing in  this  court  If  the  court  never  acquired 
Jurisdiction  of  these  appellants,  no  order 
made  or  Judgment  rendered  In  the  case  could 
affect  their  rights  or  interests;  and  It  Is  not 
easy  to  perceive  how  they  could  appeal  from 
an  order  or  Judgment  which  couM  in  no  way 
affect  them.  The  point  seems  to  be  that,  al- 
though these  appellants  #ere  properly  made 
parties  In  their  Individual  capacity,  yet,  when 
the  form  of  the  summons  and  complaint  was 
so  changed  as  to  make  It  an  action  agalnist 
them  In  theh:  representative  capacity,  they 
should  have  been  personally  served  with 
copies  of  the  amended  summons  and  com- 
plaint, and  that  the  acceptance  of  service  by 
their  counsel  was  not  sufficient  to  bring  them 
before  the  court  in  their  representative  capac- 
ity. Granting  this  to  be  so,  though  we  do  not 
deem  It  necessary,  under  the  view  which  we 
take  of  this  appeal,  either  to  affirm  or  deny 
the  proposition,  as  it  may  be  that,  after  the 
appellants  had  been  properly  served  with  the 
original  summons  and  complaint,  service  of 
amendments  thereto  upon  thdr  counsel  would 
be  sufficient,  yet,  when  the  appellants,  by 
their  counsel,  who  had  accepted  service  for 
them  of  the  amended  papers,  gave  notice  'of 
a  motion  to  set  aside' the  amended  complaint, 
and  when  such  counsel  appeared  specially  for 
the  purpose  of  entering  their  objection  to  the 
order  appealed  from,  which  involved  the  mer- 
its, notwithstanding  their  statement  that  they 
did  not  appear  generally,  we  are  very  much 
inclined  to  think  it  amounted  to  a  voluntary 
appearance;  for  It  will  be  observed  that  the 
appearance  was  not  for  the  purpose  of  making 
a  preliminary  motion,  preceding  the  hearing 
of  the  case,  such  as  a  motion  to  set  aside  an 
alleged  service,  or  to  dismiss  the  action  for 
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want  of  jurisdiction,  but  was  an  appearance 
for  the  purpose  of  contesting  the  merits, 
which  could  only  be  done  under  a  general  ap- 
pearance. Bat  waiving  all  this.  Inasmuch  as 
the  question  of  proper  service  Is  not  present- 
ed by  any  of  the  exceptions  for  the  purpose 
of  this  appeal,  we  will  proceed  to  the  consid- 
eration of  the  questions  presented  by  the  ex- 
ceptions. 

The  flnt,  second,  and  fourth  exceptions 
make,  substantially,  the  question  whether 
there  was  any  error  on  the  part  of  the  drcult 
Judge  In  undertaking  to  adjudicate  the  rights 
of  the  defendants,  as  between  themselves.  In 
this  action.  Section  296  of  the  Ck>de  provides 
that  "Judgment  may  be  given  for  or  against 
one  or  more  of  several  plalntlfFs,  and  tor  or 
against  one  or  more  of  several  defendants; 
and  It  may  determine  the  ultimate  rights  of 
the  parties  oa  each  side,  as  between  them- 
selves. (2)  And  it  may  grant  the  defendant 
any  affirmative  relief  to  which  he  may  be  en- 
titled." Under  this  section,  we  see  no  rea- 
Bcxi  why  the  court,  having  all  the  parties  be- 
fore it,  may  not  proceed  to  adjudicate  the 
rights  of  one  codefendant  against  his  code- 
fendants,  provided  the  same  can  be  done 
without  prejudice  to  the  rights  of  the  plain- 
tiff, and  provided  the  pleadings  and  evidence 
furnish  a  proper  basis  for  such  adjudication. 
Such  seems  to  be  the  construction  adopted 
by  the  New  York  courts,  as  shown  by  the  au- 
thoritiea  cited  by  respondent's  counsel  in  his 
argument;  and  such  seems  to  be  in  accord- 
ance with  the  rule  prevailing  In  the  old  court 
of  equity  lu  this  state.  See  Motte  v.  Schult, 
1  HUl,  Eq.  14A,  and  Mosb  v.  Bratton,  5  Rich. 
Eq.  1.  Here,  defendants  Irvine  &  Mooney, 
by  their  answer,  a  copy  of  which  was  served 
on  appellants,  while  not  contesting  the  claim 
of  plaintiff,  set  up  an  agreement  under  seal, 
for  a  valuable  consideration,  by  the  appel- 
lants, to  assume  all  liability  on  the  note  sued 
upon  to  the  relief  of  said  Irvine  &  Kooney; 
and  this  dalm,  not  being  denied,  entitled  the 
defendants  Irvine  &  Hooney  to  the  relief 
asked  for.  by  them,  against  their  oodef end- 
ants,  the  appellants,  provided  the  same  could 
be  accorded  without  prejudice  to  the  plaintiff, 
whose  rights  seem  to  have  been  carefully 
guarded,  and  who,  therefore.  Interposed  no 
objection  to  the  order  appealed  from.  We  do 
not  think  that  these  exceptions  can  be  sus- 
tained. 

The  third  exception,  however.  Imputes  error 
to  the  circuit  judge  in  directing  that  the  judg- 
ment and  executKn  rendered  in  favor  of  Ir- 
vine &  Mooney  against  the  Latlmers  should 
be  levied  of  the  individual  jffoperty  of  the 
said  Joseph  P.  Latimer  and  John  H.  Latimer, 
if  not  realized  from  the  property  of  their  tes- 
tatx.  This  exception  must  be  sustained,  be- 
cause so  much  of  the  order  appealed  from  as 
aathorixes  tlie  judgment  in  favw  of  Irvine  & 
Mooney  against  the  Ta  timers  to  be  levied  of 
their  individual  property  is  In  vlol.ttlon  of 
the  express  terms  of  the  agreement  siioied  by 
gold  Irvine  &  Mooney,  as  the  consiUuration 


upon  which  the  Latlmers  assumed  all  liabili- 
ty on  the  note  to  the  plaintiff.  The  order  oc 
judgment  appealed  from  must  therefore  be 
modified  accordingly. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed,  except 
In  so  far  as  modified  by  the  view  taken  of 
the  third  exception. 


(tt  S.  C.  IM) 
CITY  COUNCIL  OF  CHARLESTON  t. 
BROWN. 

(Supreme  Court  of  South  Carolina.     Sept  12> 

1884.) 

COXVIOTIOH  BBFOXa  CiTT  RSOOBOBB— RlOHT  OV 

Affeau 
Const,  art  1,  i  19,  provides  for  trial  be- 
fore a  Justice  court  of  all  offenses,  less  than  fel- 
ony, in  whldi  the  punislmient  does  not  exceed  a 
fine  of  1100,  "saving  to  the  defendant  tlie  right 
of  appeal."  Act  1878  (16  St.  467),  S  1.  provides 
that  it  shall  be  the  duty  of  the  recorder  of  the 
city  of  Charleston  to  hold  the  pcJice  court  of  said 
city,"  and  vests  him  with  "all  the  powers  and 
jurisdiction  of  a  trial  jnstice  in  criminal  matters 
and  cases."  Bdd  tliat  one  convicted  before  the 
dty  recorder,  in  the  police  court  of  said  city,  of 
the  violation  of  a  dty  ordinance,  was  entitled  to 
an  appeal. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  J.  3.  Norton,  Judge. 

Emma  Brown  was  convicted  of  violating 
a  city  ordinance  of  Charleston,  and  appeals 
from  an  order  denying  a  rule  to  show  cause 
why  the  dty  recorder  should  not  make  re- 
turn on  notice  of  appeal.   Order  reversed. 

E.  B.  HoUings  and  S.  J.  Lee,  for  appellant 
Charles  lugleeby,  for  respondent 

GARY,  J.  The  facts  out  of  which  this  case 
arose  ai»  aet  forth  In  the  oid»  of  the  presid- 
ing judge,  which  Is  as  follows:  "This  case 
was  heard,  and  defendant  convicted  and 
fined,  in  the  police  court  of  the  city  of 
Charleston,  for  yiolatlng  a  city  ordinance  with 
reference  to  dj^rderly  houses,  A  notice  of 
appeal  was  served  in  five  <^s  upon  the  city 
recorder,  who  is  the  presiding  officer  and 
judge  of  the  said  court,  and  a  similar  notice 
was  served  upon  the  corporation  counsel. 
No  r^ort  having  been  filed  in  tliis  court  by 
tlie  recorder,  a  rule  was  taken  out  by  defend- 
ant's attorneys,  requiring  the  recorder  to 
show  cause  why  the  said  return  should  not 
be  compelled  by  attachment  In  response  to 
this  rule  the  corporation  counsel  appeared 
before  ma,  apd  moved  to  dismiss  the  rule 
upon  the  ground  that  ther^  is  no  appeal  pro- 
vided by  law  from  the  police  court  of. the 
city  of  Charleston.  After  hearing  full  argu- 
ment of  coimsel  for  the  defendant,  as  well 
as  the  corporation  counsel,  I  am  of  opinion 
tliat  the  police  court  of  the  city  of  Charles- 
ton, established  maay  years  ago,  both  by 
state  statute  and  city,  ordinance,  and  recog- 
nized from  time  to  time  since  by  the  statutes 
of  the  state,  is  ai  different  court  from  a  trial 
justice  court  or  from  the  court  contemplated 
in  the  cases  of  Town  Council  oJC  Beaufort  v. 
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Ohlandt,  24  S.  C.  158,  and  Town  of  Lextoff- 
ton  V.  Wise,  24  S.  C.  163.  If  to  such  a  court 
as  to  referred  to  In  Ex  parte  Sdxmldt,  24  S. 
C.  363.  And,  there  being  no  appeal  provided 
by  law  from  tbat  court,  it  is  ordered  that 
the  motion  to  dlsctiarge  the  rule  to  show 
cause,  above  referred  to,  be  granted,  and 
that  the  rule  be  dismissed."  From  this  or- 
der the  defendant  appealed,  on  the  following 
grounds:  (1)  "Because  his  hohor  erred  In  de- 
ciding that  there  was  noi  appeal  from  the 
Judgment  and  sentence  of  the  recorder  of 
Chai'leston,  while  presiding  at  the  police 
court  (2)  Because  his  honor  MTed  in  decid- 
ing that  a  person  carried  before  the  police 
court  of  Charleston  cbunty,  charged  with  a 
violation  of  a  city  ordinance,  has  no  right 
to  have  the  case  transferred  to  the  city  court 
or  a  trial  Justice  for  trial  by  Jury,  and  has 
no  right  to  appeal  from  the  Judgment  of 
said  court  (8)  Because  the  defendant  has 
the  right  of  appeal  from  any  sentence  from 
any  court  In  South  Carolina  affecting  her 
lights,  and  his  honor  erred  in  not  so  hold- 
ing. (4)  Because  his  honor  erred  in  dismiss- 
ing the  rule  requiring  the  recorder  to  make 
his  return.  (5)  Because  the  dty  recorder, 
when  he  presides  at  the  police  court,  to 
vested  with  the  powers  of  a  trial  Justice  of 
thto  state,  and  to  under  the  same  restrictions 
and  limitations  of  such  Justices,  and  hto  honor 
erred  in  not  so  holding." 

The  history  of  the  police  court  to  as  fol- 
lows: (1)  It  was  estahUshed  by  a  dty  ordi- 
nance ratified  August  25,  iSSS.  Section  111 
of  the  ordinance  eilacte  that  "It  shall  be  the 
duty  of  the  Intendant  to  hold  a  police  court 
dailyat9a.m.or  at  such  other  hour  as  may  be 
specially  appointed  by  him  for  that  purpose, 
dther  at  the  main  guard  house  or  at  the  city 
hall  for  the  examination  of  all  slaTes  or  other 
Itersons  committed  to  the  grnard  house  or  oth- 
erwise lawfully  brought  before  him  to  be 
dtoposed  of  according  to  law,"  etc.  (2)  In  1836 
(7  St  148)  an  act  was  passed  "To  alter  and 
amend  the  charter  of  the  dty  of  Charleston 
and  for  other  purposes  therein  mentioned," 
the  fourth  section  of  whidi  Is  as  follows: 
"That  the  said  mayor  of  the  dty  of  Charles- 
ton shaU  have  power  to  issue  warrants  and 
cause  all  offenders  against  the  law  to  be 
brought  before  him  at  the  police  court  es- 
tablished tmder  the  ordinances  of  the  dty 
council  of  Charleston,  or  at  such  other  time 
and  place  as  he  may  direct,  and  either  to 
release,  admit  to  bail,  If  the  offense  be  ball- 
able,  or  commit  to  the  custody  of  the  sheriff 
of  Charleston  district,  who  to  hereby  com- 
manded and  required .  to  receive  the  same 
and  keep  in  safe  custody  until  discharged  by 
due  course  of  law.  And  the  said  mayor  shall, 
within  the  corporate  limii^  of  the  dty,  have 
and  exerdse  all  the  powers  of  a  Justice  of 
the  quorum.  And  Ihe  said  mayor  shall,  and 
may,  by  compulsory  process,  enforce  the  at- 
toidance  of  witnesses  who  may  be  required 
to  give  testimony  before  the  said  police  court, 
and  shall  and  may  punish  as  tor  contempt 


all  persons  who  may  In  the  presence  of  said 
court  be  guilty  of  any  riotoob  or  disorderly 
conduct,  or  who  may  willfully  hi  any  other 
manner  Interrupt  the  proiiieedlngs'  of  the  said 
police  court"  (3)  In  1878  (16  St  467)  an  act 
was  passed,  the  title  of  which  was  "An  act 
to  define  and  reg&late  the  Jurisdiction  of 
the  police  court  of  Charleston."  Section  1  of 
said  act  is  as  follows:  "That  from  and  aftw- 
the  ratification  of  this  act  it  shall  be  the 
duty  of  the  recorder  of  the  dty  of  Charles- 
ton, to  hold  the  police  court  of  the  city  of 
Charleston,  heretofore  held  by  the  mayor  of 
Charleston,  and  that  in  addition  to  the  au- 
thority heretofore  vested  In  the  recorder,  he 
shall  be  invested  with  all  the  power  and  an 
thority  heretofore  vested  in  the  mayor  as 
the  presiding  officer  of  the  police  court,  and 
with  all 'the  powers,  authority,  and  Jurisdic- 
tion of  a  trial  Justice  df  this  state  in  criminal 
matters  and  cases,  except  that  the  recorder 
shall  not  be  allowed  to  charge  or  receive  any 
of  the  fees  allowed  by  law  to  a  trial  Justice." 
Section  1  of  article  4  of  the  constitution 
provides  that:  "The  Jndldal  power  of  this 
state  shall  be  vested  in  a  supreme  court.  In 
two  drcnlt  courts,  to  wit,  a  court  of  com- 
mon pleas  having  dvU  JurlBdiction,  and  a 
court  of  general  sessions,  with  criminal  Ju- 
risdiction only,  In  probate  courts,  and  in  Jus- 
tices of  the  peace.  The  general '  assembly 
may  also  establtoh  such  mnnldpal  and  other 
loieAoc  courts  as  may  be  deemed  neces- 
sary." In  the  ease  of  dij  Council  v.  Ash- 
ley Phosphate  Co.,  83  S.  a  2B,  11  S.  El.  886, 
it  is  dedded  that  the  city  court  of  Charles- 
ton was  created  under  that  provision  of  the 
constitution  empowering  the  general  assem- 
bly to  "establish  such  munldpal  and  other 
inferior  courts  as  may  be  deemed  necessary." 
The  court  uses  the  following  language:  "So 
that  we  conclude  tliat  the  creation  of  t&e 
dty  court  of  Charleston  was  authorized  l>f 
that  provtoion  of  the  constltntion  empow- 
ering the  general  assembly  to  create  mnnle- 
Ipal  and  other  Inferior  courts."  The  police 
court  owes  Ite  creation  to  the  same  provi- 
alon  of  the  constitution.  If  we  strike  out 
the  words  "he  shall  be  invested  •  •  • 
wUh  all  the  powers,  authority,  and  Jurisdic- 
tion of  a  trial  Justice  in  thto  state  In  crim- 
inal matters  and  cases,"  In  section  1  of  the 
act  defining  the  Jurisdiction  of  the  police 
court  of  Charleston,  the  Jurtodlctlon  of  that 
court  win  be  left  In  a  very  uncertain  and  in- 
definite state,  with  no  well-defined  limits. 
Not  only  is  the  act  of  1878,  supra,  depend- 
ent upon  these  words  to  define  the  Jurisdic- 
tion of  the  police  court,  but  the  act  of  1836, 
when  the  mayor  was  the  presiding  officer  of 
said  court  was  likewise  dependent  upon  the 
following  provision  so  as  to  define  the  Juris- 
diction of  said  court  to  wit:  "And  the  said 
mayor  shall  within  the  corporate  limits  of 
the  dty,  have  and  exerdse  all  the  powers  of 
a  Justice  of  the  quorum."  The  principle  an- 
nounced In  Ex  parte  Schmidt  24  S.  C.  368, 
and  City  Council  of  Anderson  v.  ODoimell, 
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28  S.  C.  855, 7  8.  B.  523,  la  not  applicable  to 
tUs  case,  because  the  powers  and  jurisdiction 
ot  a  trial  Justice  were  not  conferred  upon  the 
mmUclpal  courts  in  which  those  cases  were 
tried.  This  case  comes  within  the  rule  laid 
down  in  Town  Council  of  Beaufort  v.  Oh- 
landt.  24  S.  C.  158.  In  which  Chief  Justice 
Mclver,  speaking  for  the  court,  says:  "Now, 
as  it  is  quite  clear  that  a  municipal  corpora- 
tion has  no  powers  except  such  as  are  con- 
ferred by  Its  charter,  and  as  it  does  not  ap- 
pear that  any  power  to  imprison  for  a  vio- 
lation of  any  of  Its  ordinances  has  been  con- 
ferred upon  the  town  council,  or  even  to  im- 
pose a  fine  beyond  a  prescribed  limit,  it 
would  seem  to  follow  that  the  powers  con- 
ferred upon  the  Intendant  of  the  town  of 
Beaufort  by  the  act  of  1874  could  only  be 
exercised  as  a  trial  justice,  with  bis  juris- 
diction so  enlarged  as  to  enable  him  to  try 
all  offenders  against  the  ordinances  of  the 
town,  and  to  impose  either  fines  or  imprison- 
ments, or  both,  within  the  limits  prescribed 
to  trial  justices.  This  is  the  necessary  con- 
struction of  the  act,  in  order  to  make  It  hai^ 
monize  with  well-settled  principles,  and  pre- 
serve the  right  of  trial  by  Jury  and  the  right 
of  appeal,  so  carefully  guarded  by  the  pro- 
visions of  the  constitution.  Section  19  of  ar- 
ticle 1  of  the  constitution  provides  that  'all 
offenses  less  than  felony,  and  In  which  the 
punishment  does  not  exceed  a  0Qe  of  one 
hundred  dollars,  or  imprisonment  toe  thirty 
days,  shall  be  tried  summarily  before  a  jus- 
tice of  the  peace,  or  other  officer  authorized 
by  law,  on  information  under  oath,  without 
Indictment  or  intervention  of  a  grand  Jury, 
saving  to  the  defendant  the  right  of  appesL' 
Besides  this  general  provision  securing  the 
rigbt  of  appeal  from  all  inferior  courts,  it 
•seems  that,  in  every  Instance  where  such  a 
court  Is  specially  provided  for,  the  framers 
of  the  constitution  again  provided  in  express 
terms  for  the  right  of  appeal."  Also:  "Now, 
If  the  act  of  1874  should  be  regarded  as  con- 
ferring upon  the  intendant  of  the  town  of 
Beaufort  all  the  powers  of  a  trial  Justice, 
and,  In  addition  thereto,  constituting  the  in- 
tendant an  independent  municipal  court  for 
the  trial  of  all  offenders  against  the  ordi- 
nances of  said  town,  then  the  act  falls  to 
define  or  limit  the  jurisdiction  of  such  mu- 
nicipal court,  as  it  is  necessary  to  do;  for  It 
is  quite  clear  that  a  municipal  court  can  only 
enforce  such  ordinances  as  are  passed  in  ac- 
cordance with  law,  and,  as  we  have  seen, 
there  does  not  appear  to  be  any  act  confer- 
ring authority  on  the  town  council  of  Beau- 
fort to  impose,  as  a  penalty  for  the  viola- 
tion of  any  of  its  ordinances,  anything  more 
than  a  fine  of  thirty  dollars,  and  yet  the  act 
under  consideration  purports  to  give,  to 
what  is  claimed  to  be  a  municipal  coiirt,  the 
power  to  impose  fine  or  imprisonment,  at  its 
discretion,  or  both.  But  if  the  act  of  1874 
be  construed,  as  we  think  it  should  be,  to 
confer  upon  the  intendant  all  the  powers 
and  Jurisdiction  of  a  trial  justice,  with  the 


additional  power  of  trying  all  violations  of 
the  ordinances  of  the  town  of  Beaufort,  then, 
no  such  difficulty  can  arise;  for  if,  as  trial 
justice,  he  tries  offenders  against  the  ordi- 
nances of  the  town,  be  may,  as  such,  impose 
fine  or  imprisonment  to  the  extent  of  the 
jurisdiction  of  a  trial  Justice.  It  seems  to 
us,  therefore,  that  there  was  no  error  on  the 
part  of  the  circuit  Judge  in  entertaining  the 
appeal  from  the  Judgment  of  the  intcndant's 
court,  and  no  error  In  holding  that  the  re- 
spondent would  be  entitled  to  a  trial  by  Jury 
If  demanded." 

The  recorder  tried  the  case  by  reason  of 
the  fact  that  he  was  "Invested  with  all  the 
powers,  authority,  and  jurisdiction  of  a  trial 
Justice  of  this  state  in  criminal  matters  and 
cases."  As  the  recorder  tried  the  case  un- 
der the  powers  of  a  trial  justice  conferred 
upon  him.  It  follows  necessarily  that  the  de- 
fendant had  the  right  of  appeal,  which  is 
incidental  to  such  trial  It  is  the  judgment 
of  this  court  that  the  order  appealed  from 
be  reversed,  and  that  the  case  be  remanded 
to  the  court  of  general  sessions  for  Charles- 
ton county  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  the  views 
herein  announced. 

McIVEB,  a  J.,  and  FOPB,  J.,  concur. 


(42  S.  C.  74) 

STATB  T.  SBABROOK  et  al. 

(Supreme  Court  of  Sontb  Carolina.    July  2ff, 
1884.) 

fH08Pa*.TB  MiNIirO  LbaBB  —  fiBBAOH   OF  BOSD— 
COMFLAiHT— SVIOBKOB  —  8EmCIB^-CT—  E8TOP- 

1.  In  an  action  by  the  state  on  a  bond  given 
by  a  licensee  to  dig  and  mine  phosphate  rock, 
eto.,  the  complaint  set  out  the  bond,  which  binds 
sucA  licensee  to  make  true  returns  to  the  oomp- 
troUer  general  each  month  of  the  amount  of 
rock  dug  and  sent  to  market,  and  to  pay  the  roy- 
al^ provided  by  law  at  the  end  of  each  quarter 
to  the  state  treaaoier.  The  eomplaint  alleged 
that  such  licensee  dug  and  shipped  to  market 
during  Octpber,  1885,  the  number  of  tons  speci- 
fied In  his  return  to  the  comptroller  general,  and 
did  not  pay  liie  royalty  thereon.  Held,  that  the 
oomplcdnt  showed  a  breech  of  the  conditioB  ot 
the  bond. 

2.  Where  Bach  bond  recites  that  a  license 
had  been  issued  to  the  principal  therein,  it  snffi- 
dently  appears  that  a  license  was  issued  to  him 
to  mine  as. alleged  in  the  complaint. 

3.  Where  a  person  receives  a  license  from 
the  state,  and  acts  upon  it,  neither  he  nor  his 
bondsmen  can  dispute  its  validity. 

4.  The  return  of  such  licensee  to  the  comp- 
troller general  tended  to  show  that  on  October 
10,  1886,  the  amount  of  rock  charged  for  was 
shipped  by  him  to  a  certain  company  at  a  speci- 
fied place,  and  the  name  of  the  vessel  carrying 
it,  the  name  of  the  vessel's  captain,  and  its  desti- 
nation. Held,  that  there  was  evidence  that  such 
licensee  removed  the  rock,  and  that  he  owed  the 
sum  claimed  as  royalty. 

6.  The  fact  that  the  ocrinmn  in  snch  return 
designed  to  show  the  amount  of  royalty  clue  the 
state  was  left  blank  was  immaterial,  since  the 
royalty  is  fixed  by  statute. 

6.  Nor  does  the  fact  that  there  is  Bomw  con- 
fusion arising  from  the  manner  in  which  the 
figures  are,set  down  in  the  return  destroy  the  re- 
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tnm  as  pridence,  whore  it  appears  that  thpre  !s 
enoiisb  in  it  to  show  that  mch  licensee  shipped 
(he  number  of  toas  he  is  cbargeU  mith  in  Octo- 
ber. 

Appeal  Ibrom  common  pleaa  droolt  court  of 
Beaufort  county;    i.  D.  Wltberspoon,  Judge; 

Action  by  the  state  of  North  Carolina 
against  Joseph  W.  Seabrook,  N.  ChrlstenBOl, 
and  William  H.  HcLeod  on  a  bond  given 
the  state  by  defendant  Seabrooli  aa  a  li- 
censee to  mine  phosphate  rock,  etc.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

The  return  of  defendant  Seabrook  to  the 
oomptroUer  general,  referred  to  In  tiie  opin- 
ion, ia  as  follows: 

EXHIBIT  B. 
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W.  J.  Verdier,  for  appellants. 
Bellinger,  for  the  State. 


O.  Duncan 


McIVER,  C.  X    The  object  of  this  action 
Is  to  recover  damages  ft>r  the  breach  of  the 


condition  of  a  bond  glren  by  the  defendants 
to  the  phttntifF,  a  copy  of  which  was  filed 
with  the  complaint  as  an  exhibit  thereto, 
and  Is  set  out  in  the  case.  The  bond  bears 
date  the  1st  of  May,  1885;  and,  after  recit- 
ing that  a  license  has  been  issued  to  the  de- 
fendant Seabrook,  granting  a  general  right 
to  dig  and  mine  phosphate  rock  and  pbos- 
phatic  deposits,  agreeably  to  an  act  of  the 
general  assembly  entitled  "An  act  to  estab- 
lish a  system  of  general  rights  to  dig  and 
mine  phosphate  rock  and  phosphatic  de- 
posits in  the  navigable  streams  and  waters 
of  the  state,  and  to  provide  a  mode  of  ascer- 
taining and  of  protecting  the  interests  of  the 
state  therein,"  approved  24th  of  December, 
1878,  binds  the  said  Seabrook  to  make  true 
returns  to  the  comptroller  general  of  the 
number  of  tons  of  phosphate  rock  "dug, 
mined,  and  removed,  and  shipped  or  other- 
wise sent  to  market"  by  said  Seabroolc,  at  the 
end  of  every  month,  and  also  to  pay  to  the 
state  treasurer,  at  the  end  of  every  quarter 
or  three  months  (the  quarters  beginning  to 
run  on  the  1st  of  January  in  each  year),  the 
royalty  provided  by  law  to  be  paid  thereon, 
to  wit,  one  dollar  upon  each  and  every  too 
which  has  not  been  steamed  or  kiln  dried. 
The  breach  alleged  In  the  complaint  of  tiie 
oondition  of  this  bond  is  that  the  said  Sea- 
brook did  not  pay  to  the  plaintiff  the  royalty 
due  on  522  413-2240  tons  of  phosphate  rod^ 
alleged  to  have  been  dug,  mined,  removed, 
and  shipped  to  market  by  said  Seabrook  dur- 
ing the  month  of  October,  1885,  "as  will  ap- 
pear by  reference  to  the  return  of  the  said 
Joseph  W.  Seabrook  made  to  the  comptroller 
general,  a  copy  of  which  is  hereto  annexed, 
marked  'B,'  as  part  of  tbe  complaint"  (Vbin 
return,  precisely  as  set  out  In  the  case,  should 
be  incorporated  in  the  report  of  this  case.> 
The  only  defense  set  up  by  the  answer  was  a 
general  denial.  By  consent,  the  issues  in  the 
action  were  referred  to  the  master  for  trial; 
and  at  the  first  reference,  after  the  execution 
of  the  bond  had  been  proved  by  one  of  the 
subscribing  witnesses,  cotmsel  for  defend- 
ants interposed  an  oral  demurrer,  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  catise  of  action.  The 
master  overruled  the  demurrer,  and  defend- 
ants gave  notice  of  appeal  from  that  ruling. 
"After  discussion,  the  reference  was  ad- 
journed to  await  result  of  the  appeaL  Mr. 
Verdier  [counsel  for  defendants]  abandoning 
his  appeal  to  the  supreme  court,"  the  refer- 
ence was  subsequently  resumed,  when  the 
testimony  set  out  In  the  case  on  behalf  of 
the  plaintiff  was  taken,  and,  the  defendants 
offering  no  testimony,  the  reference  was 
closed.  The  master  subsequently  made  his 
report,  in  which  he  found,  as  matter  of  fact, 
that  the  bond  set  out  in  the  complaint  was 
duly  executed  by  the  defendants;  that  the 
said  Seabrook,  under  the  license  recited  iu 
the  bond,  did  dig,  mine,  remove,  and  ship 
to  market  522  413-2240  tons  of  phosphate 
rock  and  deposits,  taken  during  the  month 
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of  October.  1885,  from  the  navigable  waters 
of  the  state;  that  said  SeabrooK  has  not 
paid  the  royalty  due  thereon;  and  that  said 
royalty  amonnts  to  $522.19,  no  part  of  which 
haJs  been  paid,— and  he  fonnd,  as  matter  of 
law,  that  the  plalntlfl  was  entitled  to  judg- 
ment against  defendants  for  the  said  sum  of 
$522.19,  with  Interest  thereon  from  the  1st 
of  January,  1886,  and  for  the  costs  of  this 
action.  To  this  report  the  exceptions  set  out 
in  the  case  were  filed  by  the  defendants; 
and,  upon  this  report  and  exceptions,  the 
case  came  before  his  honor.  Judge  Wlther- 
spoon,  for  bearing,  who,  without  going  into 
any  detailed  consideration  of  the  facts  or 
law  of  the  case,  overruled  all  of  the  excep- 
tions to  the  master's  report,  confirmed  the 
same,  and  rendered  judgment  for  the  plain- 
tiff, as  recommended  by  the  master.  From 
this  judgment  defendant  appeals,  upon  the 
following  grounds:  "(1)  Because  the  circuit 
judge  «Ted  In  overruling  defendants'  excep- 
tions to  the  mastn-'s  report  and  decision,  and 
in  sustaining  said  report  and  decision.  (2) 
Because  the  complaint  herein  does  not  state 
facte  sufficient  to  constitute  a  cause  of  ac- 
tion, (a)  It  does  not  stete  any  facte  show- 
ing royalty  to  be  due,  or  that  any  royalty 
was  due  from  defendant  Seabrook,  but  leaves 
it  to  be  inferred,  (b)  It  does  not  stete  any 
fact  showing  breach  of  the  condition  of  the 
bond  made  by  defendants.  (3)  Because  there 
was  no  evidence  that  a  license  had  been  is- 
sued to  Joseph  W.  Seabrook  to  mine,  as  al- 
leged In  the  complaint.  (4)  Because  there 
was  no  evidence  that  Joseph  W.  Seabrook 
mined  or  removed  any  rock  from  the  navi- 
gable waters  of  the  stete  under  a  license  bo 
to  do.  (S)  Because  there  was  no  evidence 
that  Joseph  W.  Seabrook  owed  any  sum  as 
royalty  to  the  stete.  (B)  Because  the  return 
of  Joseph  W.  Seabrook,  put  in  evidence, 
showed  he  bad  mined  during  the  month  of 
October  only  fifteen  tons  of  rock,  and  there 
was  po  other  evidence  of  any  mining  done. 
(7)  Because  all  the  evidence  in  the  case  show- 
ed that  Joseph  W.  Seabrook  had  only  mined 
fifteen  tons  of  rock  after  the  giving  of  the 
bond  sued  on,  and  It  was  error  to  hold  the 
sureties  on  said  bond  liable  for  more.  (8) 
Because  there  is  no  evidence  to  support  the 
judgment"  These  exceptions  will  be  con- 
sidered in  their  order. 

The  first  exception,  failing  to  conform  to 
the  requiremente  of  rule  5,  presente  no  point 
for  the  consideration  of  this  court  Covar 
V.  Sallat,  22  8.  a  270;  Connor  v.  Edwards, 
36  S.  0.  668,  IS  S.  B.  706.  Aa  far  back  as 
Chapman  v.  Lipscomb,  18  &  a  230,  the  late 
Chief  Justice  Simpson  took  occasion  to  call 
the  attention  of  the  bar  to  the  confusion 
likely  to  lesolt  flrom  a  failure  to  observe  the 
requiremente  of  rule  5,  and  to  express  the 
hope  that,  the  rule  would  not  escape  the  at- 
tention of  the  profession  In  the  preparation 
of  appeals  In  future,  although  In  that  case 
the  rule  could  not  be  applied,  by  reason  of 
the  fact   that  the  appeal   there  had   been 


taken  before  the  amendment  to  rule  6  had 
been  adopted.  We  must  therefore  apply  the 
role  here,  and  we  do  so  with  less  reluctence 
for  the  reason  that  we  think  it  very  doubtful 
whether  tiie  objections  to  the  competency  <^ 
certein  parte  of  the  testimony  which  this  ex- 
ception seems  designed  to  raise  could  avail 
the  defendante  in  this  case. 

In  regard  to  the  second  exception,  while 
there  is  some  doubt  In  our  minds  (arising 
from  the  fact  that  It  is  steted  in  the  case 
that,  when  the  master  overruled  the  de- 
murrer, notice  of  appeal  was  given,  and  the 
reference  was  suspended  "to  await  the  result 
of  such  appeal,"  which  was  afterwards  aban- 
doned) wbeth»  the  question  is  now  open 
for  consideration,  yet  as  defendante  after- 
wards formally  excepted  to  the  master's  rul- 
ing, which  was  susteined  by  the  circuit 
judge,  to  which  exception  has  been  formally 
teken,  we  will  not  decline  to  consider  the 
question  whether  the  complaint  fails  to  stete 
facte  sufficient  to  constitute  a  cause  of  ac- 
tion. Two  defecte  are  alleged:  (1)  That  no 
facte  are  steted  showing  any  royalty  to  be 
due  by  Seabrook;  (2)  that  no  fact  is  steted 
showing  a  breach  of  the  condition  of  the 
l>ond.  These  two  supposed  defecte,  though 
steted  separately,  may  be  considered  to- 
gether. The  action  being  based  upon  the 
b(»id.  It  was  necessary  to  aUege  some  breach 
of  the  condition  of  the  bond.  Now,  the  con- 
dition of  the  bond  was  not  only  that  Sea- 
brook should  make  a  return  to  the  comp- 
troller genial  at  the  end  of  each  month  of 
the  amount  of  rock  dug,  mined,  and  re- 
moved, and  shipped  or  otherwise  sent  to 
market,  but  should  also  pay  the  royalty 
provided  by  law  to  be  paid  thereon,  at  the 
end  of  each  quarter,  to  the  stete  treasurer; 
and  as  the  complaint  alleges  that  Seabrook 
did  dig,  mine,  and  remove  and  ship  to 
market  during  the  month  of  October,  1885, 
the  number  of  tons  specified  in  his  return  to 
the  comptroUer  general,  and  did  not  pay  the 
royalty  thereon.  It  seems  to  na  dear  that  the 
facte  alleged  are  sufficient  to  show  a  bfeach 
of  the  condition  of  the  bond,  and  therefore 
8uffici«it  to  constitute  a  cause  of  action. 
This  exception  must  therefore  be  overruled. 

The  third  exception  alleges  that  there  was 
no  evidence  that  a  license  has  been  issued 
to  mine,  as  alleged  In  the  complaint  It 
seems  to  us  that  the  recitals  in  the  bond, 
signed  by  all  of  the  defendants,  are  amply 
sufficient  to  dispose  of  this  exception.  The 
point  raised  by  appellante'  counsel  that  these 
recitals  show  that  the  license  was  issued  to 
Seabrook  imder  an  act  which  had  been  re- 
pealed three  years  beft>re  cannot  be  sus- 
teined. After  Seabrook  had  received  the  li- 
cense, and  acted  upon  it,  enjoying  ite  bene- 
fits, it  does  not  lie  in  the  mouth  of  either 
Seabrook  or  his  sureties  to  dispute  the  va- 
lidity of  the  license.  See  Scott  v.  Rutherford, 
92  tJ.  S.  110,  and  especially  the  case  of 
Lawes  v.  Purser,  6  EL  &  BL  932,  cited  by 
respondent's  counsel. 
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The  fourth  and  fifth  ezQeptlons  may  be 
considered  together.  In  view  of  the  return 
made  to  the  comptroller  general  by  Seabrook, 
which  we  would  hold  to  be  Qomveteat  evi- 
dence against  lx>th  Seabrook  and  his  sure- 
tlee,  even  If  the  question  of  its  competency 
were  properly  before  us,  we  do  not  see  how 
tither  of  these  exceptions  om>  be  sustained. 
That  return  c»i:ainly  tends  to  show  that  on 
the  10th  of  October,  1885,  the  amount  of 
rock  (barged  for  was  shipped  by  Seabrook 
to  the  Zell  Onano  Company  of  Baltimore^ 
Md.,  giving  the  name  of  tae  vessel  by  which 
•nch  shipment  was  made,  togeth^  with  the 
name  of  the  captain  of  such  yessel,  as  well 
as  its  destination.  The  fact  that  the  col- 
umn designed  to  show  the  amount  of  royalty 
dne  the  state  was  left  blank. is  of  no  conse- 
quence, for  the  amount  of  the  royalty  la 
fixed  by  statute;  and,  when  the  number  of 
tons  shipped  is  ascertained,  the  amount  of 
royalty  due  thereon  is  a  mere  matter  of 
calculation. 

The  sixth  and  seventh  exceptions  may  be 
considered  together.  While  it  may  be  true 
that  there  is  some  confusion  arising  from 
the  manner  in  which  the  figures  are  set 
down  in  the  return,  yet  it  must  be  remem- 
bered tliat  the  return  was  the  work  of  Sea- 
Inrook  himself,  and  he  can  derive  no  advan- 
tage from  a  confusion  caused  by  his  own 
carelessness,  provided  there  Is  enough  in  the 
return  to  show  that  he  has  shipped,  during 
the  month  of  October,  the  number  of  tons 
with  which  he  has  been  charged,  as  found 
both  by  the  master  and  circuit  Judge,  which 
finding  we  cannot  say  is  erroneous.  As  we 
understand  it,  the  royalty  is  charged  only 
on  the  amount  of  phosphate  rock  shipped  to 
market,  without  reference  to  the  amount  left 
on  hand  at  the  end  of  the  month  during 
which  such  shipment  was  made.  Hence, 
while  there  may  be  an  «rot  In  the  figures 
MS  set  down  In  the  first-  column  of'the  return, 
as  we  think  it  probable  there  is,  that  cannot 
affect  the  figures  set  down  In^  the  second  and 
third  coiunms,  showing  that  on  the  10th  of 
October  the  number  of  tons  charged  for  was 
shipped  to  market. 

The  eighth  exception  is  too  general  to  re- 
quire any  consideration. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

T 

aic(K)WAN  and  POPB,  S3.,  concur. 


(4S8.  0.  sa) 

AULL  T.  NEWBERRY  OOTJNTI. 

(Supreme  Court  of  South  Carolina.      Sept.  12, 
1894.) 

Claim  aoainst  Coustt— Dibali/OWancb  bt  Com- 
MisstnsERS— Reversal  bt  Circuit  Jddge. 
Where  the  coanty  couuniBBionen  disal- 
low a  claim  because  the  work  was  not  properly 
advertised,  without  any  evidence  being  heard  to 
diaprove  the  testimtmy  in  support  of  the  claim. 


the  circuit  court,  on  reversal  of  such  conclusion 
of  the  oommisaioners  on  exceptions  thereto, 
should  render  judgment  for  the  claimant,  though 
the  return  of  uie  commissioners,  made  after  the 
rendition  of  their  judgment,  sets  out  facts  at 
■variance  with  those  testified  to  by  plaintiff,  a* 
such  return  cannot  be  considered. 

Appeal  from  OMnmon  pleas  circuit  court  of 
Newberry  county,  I.  D.  Witherspoon,  Judge. 

Appeal  by  Jacob  L.  Aull  from  a  decision 
of  board  of  county  commissioners  disallowing 
his  claim.  From  the  decision  of  the  circuit 
jndge,  plaintifF  appeals.     Reversed. 

Johnstone  &  Cromer,  for  appellant  W.  H. 
Hunt,  Jr.,  and  Thos.  S.  Lease,  for  respond- 
ents. 

POPB,  J.  Jacob  L.  Anil  presented  a  veri- 
fied account  against  Newberry  county  to  the 
board  of  county  commissioners  thereof.  Aft- 
erwards he  testified  fully  in  regard  to  such 
claim.  Without  any  testimony  other  than 
that  of  Aull,  the  said  board  of  commission- 
ers, in  writing,  disallowed  said  claim— First, 
because  the  extra  work  (the  basis  of  the 
claim)  had  not  been  properly  advertised;  sec- 
ond, because  the  chairman  of  the  Edgefield 
county  commissioners  acted  outside  his  aa- 
tborlty.  To  this  conclusion,  and  the  facts 
upon  whidi  it  was  based,  Aull  excepted.  His 
exceptions  came  on  to  be  heard  by  Judge 
Witherspoon,  who  reversed  the  conclusion 
reached  by  the  board  of  county  commission- 
ers, and  yet  ordered  a  new  trial  of  the  claim 
by  such  board.  Now  the  said  Anil  appeals 
to  this  court,  alleging  error  in  the  decision 
of  the  circuit  judge  allowing  a  new  trial,  and 
alleging  that  such  circuit  judge  should  have 
given  plaintifr  Judgment  for  his  claim.  The 
circuit  judge  was  Influenced  in  that  part  of 
his  order  wherein  he  directed  a  new  trial  by 
a  rettirn  of  the  board  of  county  commission- 
ers, which  was  made  by  them  after  their 
Judgment  had  been  rendered,  which  return 
set  up  a  state  of  facts  at  variance  with  those 
testified  to  by  Anil.  In  Tlnsley  v.  Union  Co., 
18  S.  B.  794,  this  court  decided  such  a  return 
could  not  be  considered  by  the  circuit  Judge. 
This  court  also  held  in  Redfearn  v.  Douglass, 
35  S.  C.  569,  15  S.  B.  244,  that  it  was  compe- 
tent for  the  circuit  Judge  to  pass  upon  the 
facts  excepted  to.  Hence,  the  circuit  Judge 
erred  when  he  was  Influenced  by  said  return, 
and  ordered  a  new  trial.  tTnder  the  provi- 
sions of  otur  Code,  he  should  have  given  plain- 
tifF Judgment  for  his  claim.  There  should  be 
an  end  put  to  useless  litigation.  If  the  re- 
spondents had  testimony  to  rebut  this  claim, 
they  should  have  produced  it  This  case  has 
had  its  day  in  court  The  judgment  of  this 
court  is  that  so  much  of  the  circuit  Judgment 
as  was  appealed  from  be  reversed,  and  that 
the  cause  be  remanded  to  the  circuit  coturt, 
with  directions  to  enter  a  judgment  for  $190 
for  plaintiff  against  the  defendant 

McIVER,  O.  J.,  concurs. 
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TOUNff  T.  COHEN. 

(Supreme  Court  of  South  Carolina.     Sept  12, 

1S04.) 

Action  on  Costract— Issoe  as  to  Altbratios— ' 
Admissibility  ()P  Dopucate. 
In  an  action  on  a  written  contract,  ap- 
parently containing:  erasures  and  interlineation)). 
It  was  error  to  exclude  a  duplicate  of  the  con- 
tract which  had  been  left  with  the  defendant, 
and  which  he  offered  in  order  to  show  that  the 
plaintiff  had  altered  the  original  in  such  manner 
as  to  increase  the  defendant's  liability  thereon. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;    I.  D.  WItherspoon,  Judga 

Action  by  John  L.  Young  against  PhlUp  M. 
Cohen  to  recover  on  a  written  contract 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

WlUiam  Manro  and  Munro  &  Munro,  for 
appellant  Thomas  S.  Moorman,  for  respond- 
eat 

POPE,  J.  John  L.  Toimg  brought  his  ac- 
tion against  Philip  M.  Cohen  to  recover  $723.- 
63,  with  interest  thereon  from  January  1, 
1890,  under  a  contract  in  writing.  Cohen, 
In  his  answer,  admitted  the  contract,  but  de- 
nied that  the  work  performed  for  him  under 
the  contract  was  reasonably  worth  the  sum 
sued  for.  The  cause  came  on  for  trial  before 
Judge  WItherspoon  and  a  Jury.  The  verdict 
was  for  plaintiff  in  the  sum  of  $540.  After 
entry  of  Judgment  defendant  appealed.  The 
grounds  are  three  in  number,  but,  when  an- 
alyzed, may  be  found  to  relate  to  one  matter; 
namely,  the  refusal  of  the  circuit  Judgs  to 
allow  defendant  to  show  by  the  duplicate  of 
the  contract  with  plaintiff,  which  plaintiff 
had  placed  in  defendant's  hands,  that  the 
original  of  said  contract  had  been  altered  while 
in  idalntiCTs  hands,  to  defendant'^  injury,  to 
wit,  in  making  defendant  liable  for  $138.75, 
for  plats  of  all  the  subdivisions  of  the  four 
tracts  of  lands  made  by  plaintiff  as  a  sur- 
veys under  the  contract  wltb  plaintiff.  The 
original  and  duplicate  of  the  contract,  as  ex- 
hibited befwe  the  circuit  oonrt  at  the  trial, 
have  been  brought  to  the  attention  of  this 
court,  at  the  hearing  before  us.  Certainly, 
alterations  have  been  made,  or,  to  state  It 
mildly,  the  original  does  not  agree  with  the 
duplicate,  and  there  are  erasures  and  inter- 
lineations in  the  original.  The  original  was 
exhibited  at  the  trial,  having  been  Introduced 
by  the  plaintiff  himself.  Defendant  then 
.isked  leave  to  Introduce  the  duplicate.  This 
was  at  first  allowed  by  the  circuit  Judge,  but 
he  subsequently  ruled  out  this  testimony. 
When  this  wa.s  done,  defendant  asked  leave 
to  amend  his  answer,  so  as  to  set  up  the  dif- 
ferences in  the  original  and  the  duplicate, 
but  this  was  denied  by  the  circuit  Judge. 

We  wish  to  avoid  saying  anything  harsh  In 
this  opinion  touching  these  alterations  in  the 
"original"  of  the  contract  because  they  may 
have  to  be  explained  and  commented  on  in 
the  court  below  in  case  we  grant  a  new  trial; 
but  we  unhesitatingly  say  it  was  the  duty  of 


the  circuit  Ju4ge,  under  the  circumstances  of 
this  case,  to  hav«  admitted  this  "duplicate" 
in  testimony.  It  was  relevant  to  the  issue 
being  tried  boTore  the  Jury.  Its  bting  xiled 
out  wrought  an  Injury  to  the  defendaitt  to 
tlie  extent  of  $189.75.  Unless  this  sum  is  en- 
tered as  a  credit  upon  the  Judgment,  the  de- 
fendant is  entitled  to  a  new  triaL  It  Is  the 
Judgment  of  this  court  that  the  Judgment  ct 
the  circuit  court  t>e  reversed,  and  a  new  trial 
ordered,  unless  tbe  plaintiff  shall,  within  10 
days  after  notice  of  this  Judgment,  enter  a 
remittitur  of  S139.75  on  the  said  Judgment; 
but,  in  the  event  said  remittitur  shall  be  m 
entered,  then  the  Judgment,  so  reduced,  la  afr 
firmed. 

McIVER,  O.  J.,  concnm 


(41  8.  C.  SO) 

baii;bit  et  aL  t.  SETMOITR. 
(Supreme  Court  of  South  Carolina.    Sept  12, 

1804.) 

MoBTOAOS  BT  IIaBRIEO  WoifAX — BSTOFPSL  BX 

Recitals.. 

1.  Where  a  married  woman  executes  to  her 
son  a  mortgage,  which  expressly  states  that  the 
debt  it  secures  is  her  debt,  and  that  it  is  Kiven 
for  the  benefit  of  her  separate  property,  she  is 
estopped,  as  against  an  innocent  purchaser  of  the 
mortgage,  to  allege  that  It  was  executed  to  se- 
cure a  debt  dne  by  her  son,  and  hence  was  in- 
valid, under  20  St.  1121,  which  provides  that  a 
married  woman  shall  not  be  "liable  on  any  prom- 
ise to  pay  the  debt  or  answer  for  the  d^anlt  or 
liability  of  any  other  person." 

2.  Where  a  married  woman  expressly  states 
in  a  mortgage  that  it  is  given  for  the  b^efit  at 
her  separate  estate,  the  burden  of  proof  is  on 
her  to  show  that  an  asdgnee  of  the  mortgage 
was  not  misled  by  such  representation,  and  knew 
that  the  mortgage  was  made  for  the  benefit  ot 
another. 

Appeal  from  common  pleas  drcnit  court  of 
Laurens  county;  L  D.  WItherspoon,  Judge. 

Action  by  M.  S.  BaUey  &  Son  against  U. 
R.  Seymour  to  foreclose  a  mortgage.  Judg- 
ment for  defendant  and  plaintiffs  appeaL 
Reversed. 

F.  P.  McOowan,  tot  appeOanta  O.  J.  Hunt 
and  Johnson  &  Rlchey,  tor  respondent 

McTVER,  O.  J.  TUa  was  an  action  to 
foreclose  a  mortgage  of  real  estate,  executed 
on  the  23d  January,  1892,  to  secure  the  pay- 
ment of  a  promissory  note,  bearing  even 
date  with  said  mortgage,  for  the  sum  of  $450. 
The  note  was  made  by  the  defendant,  M.  R. 
S^moTir,  payable  to  one  J.  E.  Grl£9n  or  order 
on  the  15th  day  of  November,  1892,  and  was 
by  him  indorsed  in  blank,  and  contained 
these  words:  "And  I,  M.  R.  Seymour,  here- 
by charge  my  separate  estate  with  the  pay- 
ment of  this  note."  The  mortgage  recited 
as  follows:  "Whereas,  I,  the  said  M.  R. 
Seymour,  am  well  and  truly  indebted  unto 
J.  B.  Oriffin  in  the  sum  of  four  hundred  and 
fifty  dollars  by  virtue  of  a  promissory  note," 
and,  after  describing  the  note  above  referred 
to,  proceeded  In  the  usual  form  to  convey 
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the  real  estate  In  question  to  tbe  said  J.  B. 
Grlffln,  to  secnre  tbe  payment  of  tbe  said 
note,  and  contained  tbe  following  declanir 
ton:  "And  I,  tbe  said  M.  B.  Seymonr,  do 
charge  my  separate  estate  with  tbe  pay- 
ment of  said  note,  debt,  mortgage, '  and  all 
costs  that  may  be  Incident  to  tbe  coliectlon 
of  tbe  same,  if  necessary;  and  I  do  declare 
that  said  debt  is  for  tlie  benefit  of  my  sep- 
arate estate."  This  mortgage  contained  tbe 
following  wwds,  indorsed  tbereon:  "In  con- 
sideration of  four  hundred  and  fifty  dollars, 
paid  me  by  M.  S.  Bailey  &  Son,  bankers, 
I  hereby  sell,  assign,  transfer  the  within 
note  and  mortgage  to  M.  S.  Bailey  ft  Son, 
without  recourse,  this  January  the  26th,  1882. 
[Signed]  J.  B.  GrifiSn."  nie  xrialntUBi,  hav- 
ing tbns  bdcome  the  owners  and  boMeta  ot 
tbe  said  note  and  mortgage,  Instituted  this 
action  on  tbe  6tb  of  January,  1883,  to  fore- 
close said  mortgage.  The  defendant  an- 
swered, setting  up  sundry  defenses,  the  main 
and  only  one  passed  upon  by  the  circuit 
Judge  being  that,  inasmuch  as  tbe  defendant 
was  a  married  woman  at  the  time,  she  bad 
no  power  to  make  the  contract  evidenced 
by  tbe  note  and  mortgage  ujkon  which  tbe 
action  was  based,  because  the  said  note  was 
a  mere  accommodation  note,  made  for  tbe 
benefit  of  J.  E.  Griffin,  who  seems  to  be  tbe 
son  of  tbe  defendant,  and  used  by  him  tor 
tbe  purpose  of  taking  up  a  past-due  note 
held  by  plaintiffs  against  said  OrlfiSn,  upon 
which  J.  H.  Wharton,  Joseph  Pearce,  and  F. 
D.  Coleman  were  indorsers;  and  that  de- 
fendant hers^  never  received  any  benefit 
from  tbe  transaction.  Tbe  testimony  was 
taken  by  a  referee,  and  tbe  same  is  set  out 
at  length  In  tbe  "case,"  together  with  sundry 
objections  to  the  admissibility  of  porUons 
thereof.  The  circuit  judge,  without  passing 
directly  upon  the  several  objections  to  the 
testimony,  sustained  the  defense  above  set 
out,  and  rendered  Judgment  dismissing  the 
-complaint  From  this  Judgment  plain  tiffs 
appeal  upon  tbe  several  grounds  set  out  in 
the  record,  which,  under  tbe  view  we  take 
of  the  case,  need  not  be  repeated  here;  for 
It  seems  to  us  that  tbe  controlling  question  Is 
whetbw  tbe  circuit  Judge  erred  in  holding 
that,  under  tbe  facts  as  found  by  him,  tbe 
defendant,  being  a  married  woman,  bad  no 
power  to  make  the  contract  sued  upon. 

We  agree  with  tbe  circuit  Judge  that  tbe 
case  must  be  controlled  by  the  provisions  of 
tbe  act  of  1891  (20  St  1121),  which  expressly 
invests  a  married  woman  with  power  "to 
bind  berseU  by  contract  in  tbe  same  man- 
ner, and  to  tbe  same  extent  as  though  she 
wore  unmarried,"  except  that  she  shall  not 
have  tbe  power  "to  become  an  accommoda- 
tion indorser,  guarantor,  ot  surety,  nor  shall 
she  be  liable  on  any  promise  to  pay  the  debt 
or  answer  for  tbe  d^ault  or  liability  of  any 
other  person."  Tbe  question,  therefore,  Is 
whether  the  facts  as  found  by  tbe  circuit 
judge,  viewed  in  the  light  of  the  settled 
rules  of  law,  are  sufficient  to  show  that  the 


contract  in  question  falls  witliin  any  one  of 
the  excepted  class  of  contracts  which  a 
married  woman  is  denied  the  power  to  make. 
The  finding  of  tbe  circuit  judge  upon  this 
point  is  expressed  In  these  words:  "That 
defendant  executed  said  note  and  mortgage 
to  secure  a  past-due  debt  of  J.  Q.  Griffin, 
payable  at  plaintiffs'  bank,  signed  [indorsed] 
by  J.  H.  Wliarton,  Joseph  Pearce,  and  F. 
D.  Coleman;"  and  "that  the  defendant  did 
not  receive  any  portion  of  the  money  realized 
by  the  discount  of  her  note  and  mortgagee  by 
plaintiffs."  Now,  while  it  may  I>e  true  tliat 
In  a  contest  between  J.  B.  Griffin  and  tbe  de- 
fendant such  a  finding  of  fact  might  be  suf- 
ficient to  protect  tbe  defendant  yet  the  ques- 
tion here  presented,  where  tiie  contest  Is 
between  an  innocent  indorsee  and  assignee 
of  Griffin  and  the  defendant  is  very  differ- 
ent It  will  be  observed  that  the  note  was 
a  negotiable  paper,  transferred  before  mata- 
rlty,  and  carried  with  it  the  same  protection 
to  the  mortgage,  its  accessory,  as  such  paper 
is  entitled  to  (Carpenter  v.  Longan,  16  Wall. 
271;  Kenlcott  v.  Supervisors,  Id.  468;  Dear- 
man  V.  Trlmmler,  26  S.  C.  506,  2  S.  E.  501; 
Patterson  v.  Babb,  38  S.  a  138, 17  S.  B.  463); 
and,  whore  neither  the  note  nor  tbe  mortgage 
contained  anything  wliatever  to  show  that 
tbe  contract  evidenced  thereby  was  a  con- 
tract for  tbe  benefit  of  another,  but  on  tbe 
contrary,  where  tbe  mortgage  expressly 
showed  by  its  recital,  above  copied,  and  by 
Its  explicit  declaration  to  that  effect  that  tbe 
debt  secured  thereby  was  tbe  debt  of  the 
defendant  herself,  and  not  tbe  debt  of  any 
one  else,  it  seems  to  us  tliat  upon  tbe  plain- 
est principles  of  equity  the  defendant  should 
be  estopped  from  averring  to  tbe  contrary, 
unless  she  could  show  that  plaintifFIs  were 
not  misled  thereby,  but  that  they  knew,  or 
ought  to  liave  known,  tliat  the  contract  evi- 
denced by  these  papers,  though  purporting  to 
be  her  own  contract  was  really  made  for 
the  ben^t  of  her  son.  To  allow  a  married 
woman  to  execute  a  negotiable  note,  secured 
by  a  mortgage,  bearing  no  evidence  on  its 
face  that  the  contract  evidenced  ther^y  was 
for  tbe  benefit  of  another,  and,  on  tbe  con- 
trary, the  mortgage  bearing  evidence  on  its 
face  that  It  was  intended  to  secure  a  con- 
tract of  tbe  married  woman,  and  to  escape 
liability  by  offering  evidence  c(»tradictory 
of  her  representations,  and  tending  to  show 
that  such  papers  were  really  Intended  to  se- 
cure tbe  debt  of  another,  would  oi>erate  as  a 
fraud  upon  the  Innocent  holder  of  such  pa- 
pers, who  bad  in  good  faith  advanced  money 
thereon,  and  hence  tbe  married  woman  is  es- 
topped from  offering  such  evidence  contra- 
dictory of  her  representations.  If,  however, 
she  can  show  that  such  Innocent  holder,  be- 
fore advandng  his  money,  knew,  or  ought 
to  have  known,  that  such  representations 
were  untrue,  and  that  In  fact  tbe  contract 
was  made  for  the  benefit  of  another,  and 
not  for  the  benefit  of  the  q>arried  woman, 
then  no  estoppel  would  arise,  as  in  socb 
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case  the  person  adT&ndng  the  money  wonld 
not  have  been  misled  by  snch  false  repre- 
sentations. This  Is  in  accordance  with  the 
well-settled  rule,  dearly  established,  and  con- 
stantly recognized  in  cases  arising  under  the 
married  woman's  act  of  1882  (Brown  v. 
Thomson,  31  S.  C.  438,  10  S.  E.  95,  and  many 
other  cases,  especially  Nott  t.  Thomson,  35 
S.  C.  461,  14  S.  E.  940);  and  the  principle 
upon  which  that  rule  rested  is  clearly  ap- 
plicable here.  Now  here,  as  we  have  seen, 
neither  the  note  nor  the  mortgage  contained 
anything  to  show  that  the  contract  evidenced 
thereby  was  not  the  contract  of  the  defend- 
ant, but,  on  the  contrary,  the  recital  in  the 
mortgage  that  the  defendant  was  "well  and 
truly  indebted  unto  J.  E.  Ortfan  in  the  sum 
of  four  hundred  and  fifty  dollars  by  virtue 
of  a  promissory  note,"  describing  the  same 
as  the  note  Intended  to  be  secured  by  the 
mortgage,  together  with  the  i>oBltiTe  declara- 
tion "that  said  debt  is  for  the  benefit  of  my 
separate  estate,"  amounted  to  an  explicit  rep- 
resentation that  the  debt  secured  by  these 
papers  was  the  debt  of  the  defendant  her- 
self, and  not  the  debt  of  any  other  person; 
and  the  defendant  is  estopped  from  denying 
snch  representation,  unless  she  had  shown 
ttiat  the  plaintiffs,  at  the  time  of  advancing 
their  money,  either  knew  or  ought  to  have 
known  that  such  representations  were  not 
true.  As  was  said  in  Nott  v.  Thomson,  su- 
pra, a  "creditor,  when  he  sues  a  married 
woman,  must  show  that  the  debt  was  con- 
tracted for  the  benefit  of  her  separate  es- 
tate [under  the  law  as  it  then  stood];  but, 
if  she  admits  that  in  terms,  this  admission, 
under  the  doctrine  of  estoppel,  stands  for 
proof,  and  the  plalntlfT  has  proved  his  case; 
but,  if  the  married  woman  contests  the  es- 
toppel, the  onus  probandl  shifts,  and  she 
must  show  that  by  such  admission  he  was 
not  misled."  So  here,  the  plaintiffs  hav- 
ing shown  that  by  the  terms  of  the  mortgage 
the  defendant  had  admitted  that  the  debt 
was  her  own,  if  she  desired  to  contest  the 
estoppel  arising  from  such  admission  the 
burden  of  proof  was  npon  her  to  show  that 
the  plaintiffs  were  not  misled  by  such  ad- 
mission. But  there  Is  not  only  no  finding  of 
fact  to  that  effect,  but  there  is  no  evidence 
to  sustain  such  a  finding.  On  the  contrary, 
one  of  the  plaintiffs,— the  one  who  seems 
to  have  negotiated  the  transaction,— when 
examined  as  a  witness  for  defendant,  ex- 
pressly says:  "We  had  no  notice  of  any 
equity,  offset,  or  counterclaim  against  the 
Seymour  note  and  mortgage  when  we  dis- 
counted them.  We  took  the  p&peac  at  what 
It  expressed  on  its  face,  and  bad  no  reason 
to  think  that  there  was  anything  wrong  as  to 
the  consideration.  The  paper  expresses  on 
its  face  to  be  for  valuable  consideration,  and 
we  took  them  relying  on  their  own  state- 
ments. I  mean  both  the  note  and  mortfrage. 
We  acted  upon  the  representation  contcained 
in  the  note  and  mortf^se."  It  seems  to  us 
that  the  circuit  Judge  erred,  either  in  over- 


looking, or  In  not  giving  dae  weight  to. 
the  express  representations  contained  in  the 
mortgage.  The  Judgment  of  this  ooort  is 
that  the  Judgment  of  the  cbrmlt  court  be  re- 
versed, and  that  the  case  be  remanded  to 
that  court  for  snch  further  prooaedinga  as 
may  be  necessaiy- 

POPE,  J.,  concurs. 


HEY  WARD  T.  FARMERS'  MIN.  OO.  et  A 

(Supreme  Court  of  South  Carolina.     S^it.  Vi, 
1894.) 

Petition  for  a  rehearing.    Dismissed. 
For  original  opinion,  see  19  B.  B.  963. 

PER  OTTRLAIC  After  a  earful  considera- 
tion of  this  petition,  we  are  unable  to  per- 
ceive that  any  material  fact  or  principle  of 
law  has  either  been  overlooked  or  disregard- 
ed, and  hence  there  Is  no  ground  for  a  re- 
hearing. It  is  therefore  ordered  that  this 
petition  be  dismissed,  and  that  the  stay  of 
the  remittitur  heretofore  granted  be  revoked. 


(a  S.  G.  423) 

AI^ERSON  et  aL  T.  PHiGRAM  et  aL 

(Supreme  Court  of  South  Carolina.    S^t  14* 
1894,) 

Petition  for  a  rehearing.    Dismissed. 
For  original  opinion,  see  19  8.  B.  1002. 

PER  CURIAM.  A  careful  conslderatloD 
of  this  petition  does  not  lead  ns  to  the  con- 
clusion that  the  court  in  Its  decision  hereto- 
fore filed  (19  S.  B.  1002)  elthor  overlooked  or 
disregarded  any  material  question  of  fbct  or 
prindple  of  law,  and  there  Is  therefore  no 
ground  for  a  rehearing.  It  is  therefore  or- 
dered that  this  petition  be  dismissed,  and 
that  the  stay  of  the  remittitur  heretofore 
granted  be  revoked. 


(tt  B.  C.  4S7) 

BUBRHAUSB  v.  DB  3AUSSURB  et  al. 

(Supreme  Court  of  South  Cart^ina.    Sept  14» 
1894.) 

Petition  for  a  rehearing.    Dismissed. 
For  original  opinion,  see  19  S.  B.  92& 

PER  CURIAM.  After  a  careful  considersr 
tlon  of  this  petition,  we  are  nnable  to  per^ 
celve  that  any  material  question  of  fact  or 
principle  of  law  has  either  been  overlooked 
or  disregarded  in  the  decision  heretofore  ren- 
dered (19  S.  E.  92e),  and  hence  these  la  no 
ground  for  a  rehearing.  '  It  is  therefore  or- 
dered that  this  petition  be  dismissed,  and 
that  the  stay  of  the  remittitur  heretofore 
granted  be  revoked. 
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(41  3.  C.  440)        •         ■ 

MAODBN  r.  PORT  ROTAIi  ft  W.  a  BY. 
CO. 

(Supreme  Coart  of  Sonth  OaroUna.    Sept  14,  - 
1894) 

'  Petition  for  a  reheariitg.    Dismissed. 
For  twmer  opinion,  see  19  S.  B.  961. 

PBR  CURIAM.  After  a  careful  conddera^ 
tlon  of  this  petition,  we  are  unable  to  per- 
ceive that  any  material  question  of  fact  or 
principle  of  law  has  either  been  overlooked 
or  disregarded,  and  hence  there  Is  no  ground 
tor  a  rehearing.  It  is  therefore  ordered  that 
this  petition  be  dismissed,  and  that  the  stay 
of  the  remittitur  heretofore  granted  be  re- 
voked. 


(4e  s.  c.  1) 

HARTSFIEIO  et  al.  v.  CHAMBUN  et  aL 

(Supreme  Court  of  South  Caroliua.     Sept  14, 
1894.) 

Petition  for  a  rehearing.    Granted. 
For  original  opinion  see  19  S.  B.  959. 

PBR  OPRTAM.  A  careful  consideration  of 
this  petition  leads  ua  to  apprehend,  at  least, 
Oiat  there  may  have  been  some  questions  ma- 
terial to  the  appellants'  case  overlooked  in 
the  decision  beretofora  ffled  (19  S.  B.  959), 
and  ttierefore  we  think  there  should  be  a  re- 
hearing of  the  whole  case.  It  is  therefore 
wdered  that  this  case  be  set  down  for  a  i«- 
hearing  at  the  next  term  of  this  court,  dur- 
ing the  time  assigned  for  the  call  of  cases 
ftom  the  seventh  circuit 


(ttaa.n8) 

LEONARD  V.  OWBN. 
(Supreme  Coatt  of  Qeorgia.    April  9,  18S4.) 

LlVB  TbHAKT  of  PEBSOIIAI.TT — UlOHT  TO  INCKBABB 

or  LiVB  Stock  —  Cobvbksion  ov  Pbopbbtt  — 
Waivbr  or  Tobt. 

1.  Where  a  testator  devised  and  bequeathed 
to  his  wife  for  life  land,  horses,  molee,  cattle, 
kogs,  plantation  tools,  vehicles,  and  other  per- 
sonalty, without  any  restriction  wliatever  upon 
the  right  or  the  use,  save  that  bis  son  was  to 
have  all  the  necessary  expenses  of  his  educa- 
tion, bocurd,  and  clothing  paid  out  of  the  pro- 
ceeds of  the  farm  and  stock,  and  tiie  will  ^- 
teoted  that,  after  the  death  of  the  widow,  all 
tiie  property  thus  given  to  her  for  life  be  sold 
by  the  executor,  and  the  proceeds  of  the  sale 
divided  among  the  testator's  children,  the  execn- 
tor  bad  no  right  to  sell  the  natural  increase  of 
any  of  the  animals  so  bequeathed,  but  did  have 
the  right  to  sell  horses  and  mules  received  by  the 
widow  in  exchange  for  horses  and  mules  which 
the  testator  left  to  her,  the  executor  electing  to 
treat  exchanges  made  by  her  as  investments  of 
the  capital  which  would  or  might  have  come  to 
lUm  spetifically  for  admintstratfou  under  the  will 
in  behalf  of  me  remainder-men.  Although  her 
couTSrsion  of  the  remainder  estate  in  the  cor- 
pus was  tortious,  yet  the  executor  could  waive 
the  tort,  ratify  the  exchanges,  and  take  the 
proceeds,  if  to  do  so  would  be  benefldal  to  the 
estate  which  he  represents. 

2.  As  to  the  tools,  vdicles,  and  other  per- 
SMial^  found  upon  the  land  after  the  death  of 
the  widow,  the  executor  would  have  the  right 
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to  sdi  such- of 'them  as  were  the  identical  articles 
disposed  Of  by  the  will,  or  received  in  eocchange 
therefor,  or  piurdiased  with  the  proceeds  of  tbe 
sale  thereof,  but  would  have  no  right  to  sell 
such  articles  as  were  otherwise  acquired  by  the 
widow  or  the  person  in  possession  after  her 
death  and  claiming  the  same. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Writ  of  error  by  John  P.  Leonaril,  executor, 
to  a  judgment  in  favor  of  Albert  Owen.  Bo 
versed. 

J.  M.  McGehee,  J.  H.  WorrUl,  and  Peabody, 
Brannon,  Hatcher  &  Martin,  for  plaintiff  in 
error.  WUlis  &  Persons,  for  defendant  in  er- 
ror. 

LUJIPKIN,  J.  Certain  mules  and  a  horse, 
some  cattle,  bogs,  wagons,  and  other  person- 
alty which  need  not  be  more  i>artlcnlar]y 
mentioned,  were  advertised  for  sale  by  Leon- 
ard, as  the  executor  of  James  T.  Owen,  and  a 
claim  was  Interposed  by  Albert  Owen,  a  son 
of  the  testator.  Upon  the  trial  of  the  issue 
thus  made,  a  nonsuit  was  granted  against  the 
executor,  and  be  excepted.  By  the  third  item 
of  the  will  of  James  T.  Owen,  be  devised  to 
bis  wife,  during  her  natural  life,  certain  land, 
and  also  bequeathed  to  her  his  entire  stock  of 
hwses,  mules,  cattle,  and  hogs,  certain  vehi- 
cles and  harness,  household  and  kitchen  fur- 
niture, plantation  tools,  etc.  These  provisions 
were  made  for  hCT  in  lieu  of  dower.  It  is 
evident  from  the  eighth  item  of  the  wIU  that 
the  per.«onalty  covered  by  the  above-men- 
tioned bequest  was  given  to  the  wife  during 
her  life  only;  this  item,  after  providing  that 
certain  advancements  to  the  testator's  chil- 
dren should  be  accounted  for,  directed  that, 
after  her  death,  "all  the  property  glvoi  to 
her  in  the  3rd  item  of  this  will  be  sold  by  my 
executor,  and  the  proceeds  Of  said  sale  bo 
equally  divided  among  all  my  children."  In 
another  item  the  testator  directed  that  his 
son  Albert  should  "have  all  his  necessary 
expenses  for  education,  board,  and  clothing 
paid  out  of  the  proceeds  of  the  farm  and 
stock  mentioned  above."  It  appears  from  the 
evidence  that,  after  the  testator's  death,  the 
executor  ddivered  to  the  widow  one  mare, 
two  horse  colts,  and  certain  mules,  cattle, 
bogs,  vehldes,  plantation  tools,  and  other  per- 
sonalty. She  lived  11  years,  during  which 
time  her  son  Albert,  with  her  consent,  traded 
off  all  the  mules  and  horses  delivered  to  her 
by  the  executor,  except  one.  That  one  the  ex- 
ecutor sold  without  objection.  It  is  probable 
that  several  successive  exchanges  were  made 
between  the  time  of  the  testator's  death  and 
that  of  Mrs.  Owen,  but  aU  of  them  were 
made  with  her  knowledge  and  approbation. 
After  her  death,  the  executor  found  certain 
cattle  and  hogs  upon  the  place,  but  did  not 
know  whether  any  of  them  were  the  same  he 
had  delivered  to  the  widow.  BHs  informa- 
tion was  that  they  were  the  increase  of  those 
originally  turned  over  to  her.  As  to  the  oth- 
er personal  property  In  controversy,  the  rec 
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ord  does  not  disclose  whether  It  wu  the 
same  originally  delivered  to  Mrs.  Owen,  or 
had  been  otherwise  acquired  by  her. 

1.  We  think,  in  the  first  place,  that  the  ex- 
ecutor had  no  rli^t  to  sell  the  natural  increase 
of  the  cattle  and  hogs,  but  that  they  b^onged 
absolutely  to  the  widow,  and  passed  at  her 
death  to  her  reiwesentatlTes.  Horry  t.  Glov- 
er, 2  Hill,  Eq.  515;  Dunbar's  Bx'rs  v.  Wood- 
cock's Ex'r,  10  Leigh,  628.  These  cases,  it  Is 
true,  are  authority  also  for  the  proposition 
that,  where  a  life  tenant  takes  the  Increase  of 
animals,  there  is  a  corresponding  obligation 
to  keep  up  the  stock  to  its  original  number; 
but,  under  section  2256  of  our  Code,  the 
natural  Increase  belonged  to  the  life  tenant, 
without  such  condition.  See,  also,  Saunders 
V.  Haughton,  8  Ired.  Eq.  217.  We  think, 
however,  the  executor  did  have  the  right  to 
sell  the  horses  and  mules  received  by  the 
widow  In  exchange  for  similar  animals  which 
the  testator  had  left  to  her.  There  can  be 
no  doubt  that  a  life  estate  may  be  created 
in  live  stock,  it  being  property  not  strloUy  con- 
sumable In  the  use.  See  the  cases  above  cit- 
ed, and,  also,  Burnett  v.  Lester,  53  lU.  325; 
Holman's  Appeal.  24  Pa.  St.  178;  and  Flow- 
ers V.  Franklin,  5  Watts,  265.  If  Oie  widow 
had  died  shortly  after  the  death  of  the  testa- 
tor, the  executor  could,  and  doubtless  would, 
have  s(dd  the  Identical  horses  and  mules  he 
had  delivered  to  her.  She  lived  many  years, 
however,  and  the  exchanges  above  mentioned 
took  place.  Had  the  farm  and  the  live  stock 
been  left  to  the  widow  by  a  will  contemplating 
that  the  testator's  estate  should  be  kept  to- 
gether, used,  managed,  and  improved  by  the 
widow  for  the  benefit  of  herself  and  children, 
with  remainder  over  to  the  children  at  the 
death  of  the  widow,— that  Is,  If  a  trust  had 
been  imposed  upon  her  to  maintain  the  farm 
as  a  going  concern,  as  In  the  cases  of  Flowers 
V.  Franklin,  supra,  and  Lynde  v.  Estabrook, 
7  Allen,  68,— it  may  be  that  the  widow  would 
have  had  a  legal  right  to  dispose  of  the  live 
stodc  when  the  animals  became  impaired  by 
age  or  use,  and  to  replace  them  with  others 
more  suitable  for  the  purposes  intended;  and 
In  that  event  the  animals  on  hand  at  the  time 
of  her  death  would,  of  course,  form  a  part  of 
the  estate  in  remainder.  We  do  not  under- 
stand that  the  will  in  the  present  case  is  of 
this  kind.  It  Imposes  upon  the  widow  none 
of  the  duties  above  indicated.  The  provision 
that  the  testator's  son  Albert  shall  have  his 
education,  board,  and  clothing  paid  for  put  of 
the  proceeds  of  the  farm  and  stock  Is  hardly 
sufilclent  to  tolng  this  will  within  the  same 
class  as  those  referred  to  in  the  two  cases 
last  cited.  We  think,  therefore,  that  the  con- 
version by  the  widow  of  the  mules  and 
horses  was  tortious,  not  In  the  sense  of  being 
morally  wrong,  but  as  bdng  unauthorized 
under  the  law  applicable  to  a  will  of  the  kind 
with  which  we  are  now  dealing.  It  was, 
however,  the  right  of  the  executor,  if  he  con- 
sidered it  beneficial  to  the  estate,  to  waive 
the  tort,  and  to  treat  the  exchanges  m.ade  by 


the  widow  as  investments  of  ttte  cot  pus 
which,  but  for  such  exchanges,  would  or 
might  have  come  to  him  specifically  for  ad- 
ministration under  the  will  In  behalf  of  the 
remainder-men. 

2.  The  evidence,  as  already  stated,  does  not 
disclose  how  the  tools,  vehicles,  eta,  fbnnd 
upon  the  premises  after  the  death  of  the 
widow  were  acquired,  or  to  whom  they  be- 
longed. If  they  were  the  Identical  articles 
disposed  of  by  the  will,  or  were  received  la 
exchange  for  such  articles,  or  purchased  with 
the  proceeds  of  the  sole  of  the  same,  the  ex- 
ecutor has  unquestionably  the  right  to  sell 
them  as  a  part  of  the  testator's  estate.  If 
these  articles  were  otherwise  acquired  by  the 
widow,  or  if  they  belonged  to  her  smi  Albert, 
who  was  in  possession  of  the  land  after  her 
death,  and  who  claimed  them,  the  executor 
has  no  right  to  sell  the  same.  If  these  arti- 
cles are  of  sufficient  value  to  be  wortli  liti- 
gating over,  the  question  of  title  can  be  set- 
tled at  the  next  trial.    Judgment  reversed. 


(U  Qa.  687) 
HENKY  et  aL  t.  McALUSTBR. 

(Supreme  Court  of  Georgia.    April  2,  1894.) 

Promibsort  Notb — Absoluts  Debd  as  Seocritt 

— Tkanstbr  bt  Insobschbnt— Usubt. 

1.  Under  the  evidence  in  the  record,  the 
debt  in  controversy  was  apparently  infected  with 
usury.  Without  some  explanation  from  the  pay- 
ee of  the  notes,  either  as  to  the  value  of  serv- 
ices rendered  or  as  to  some  agreement  in  respect 
to  the  amount  of  compensation  therefor,  the 
gross  sum  mentioned  by  him  in  his  testimony  as 
covering  his  charge  for  the  services  and  tor  In- 
terest on  the  loan,  together  with  his  telling  the 
borrower  that  she  would  have  to  pay  a  hij^ 
rate  of  interest,  and  Iiis  naming  12  per  cent,  as 
the  rate  which  others  would  charge  nim,  wonid 
indicate  that  he  Intended  to  and  did  charge  more 
than  8  per  c«it. 

2.  While  the  transfer  of  negotiable  prom- 
issory notes  secured  by  an  absolnte  conveyance 
of  land  made  under  section  1968  et  aeq.  of  the 
Code,  although  the  transfer  be  made  by  indorse- 
ment of  the  payee  without  recourse  upon  him, 
will  not  discharge  the  land  from  the  incum- 
brance placed  upon  it  by  the  deed,  yet  a  mere 
written  transfer,  indorsed  upon  the  deed,  of  the 
deed  itself  and  the  rights  of  the  grantee  therein 
(the  payee  of  the  note),  will  not  pass  title  to  the 
land  out  of  him,  and  into  the  mdorsee  of  the 
notes,  so  as  to  enable  the  latter  to  conv^  the 
land  back  to  the  debtor  who  executed  the  deed 
to  secure  the  notes.  Consequently,  under  such 
circumstances,  a  verdict  in  a  suit  upon  the  notes, 
and  judgment  thereon,  should  not  find  and  de- 
clare unconditionally  that  the  plaintiff  has  or 
shall  have  a  special  lien  on  the  land  for  the  pay- 
ment of  the  judgment,  but  only  that  he  shall 
have  such  lien  provided  he  shall  procure  a  proper 
conveyance  to  be  made  by  the  grantee  in  me  se- 
carity  deed  conformably  to  his  bond  for  titles, 
and  have  the  same  duly  filed  and  recorded,  be- 
fore causing  the  land  to  be  levied  upon.  In  the 
present  case  no  bond  for  titles  is  either  alleged 
or  proved,  and,  consequently,  it  is  uncertain 
whether  the  provisions  of  the  Code  were  pursued 
in  taking  the  security  deed. 

(Syllabus  by  the  Ciourt.) 

EJrror  from  superior  court,  Morgan  county; 
H.  McWhorter.  Judge. 
Action  by  James  McAllister  against  An- 
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tdnette  Henry  and  George  Henry.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
rw.    Reversed. 

Calvin  George,  for  plalntlils  In  error.  W. 
R.  Mustin,  for  defendant  In  error. 

LUMPKIN,  3.  Antoinette  and  George  Hen- 
ry made  and  delivered  to  Butler  tliree  prom- 
issory notes,  payable  to  him  or  his  order; 
and,  to  secure  the  same,  Antoinette  Henry 
made  a  deed,  nnder  section  1969  et  seq.  of 
the  Code,  conveying  to  Butler  certain  lands. 
Afterwards,  Butler,  in  Tvrltlng,  transferred 
the  notes  and  the  deed,  without  recourse,  to 
Hunter,  who  subsequently,  in  a  similar  man- 
ner, transferred  the  notes  and  the  deed  to 
the  plaintiff,  McAllistM'.  The  transfer  upon 
flie  deed  signed  by  Butler  was  in  the  follow- 
ing words:  "For  value  received,  I  hereby 
sell,  assign,  and  transf»  the  within  deed  to 
secure  a  debt,  and  also  the  debt  to  secure 
which  the  within  deed  was  given,  with  all 
and  singular  the  rights  and  privileges  thereto 
belonging,  to  J.  H.  Hunter,  without  recourse 
on  me  in  any  manner."  The  transfer  on  the 
same  deed  signed  by  Hunter  was  In  these 
words:  "For  value  received,  I  hereby  sell, 
assign,  and  transfer  the  within  deed  to  Jas. 
McAllister,  without  recourse  on  me  in  any 
manner."  McAllister  brought  an  action  on 
the  notes  against  the  two  Henrys,  and  pray- 
ed th^ein,  not  only  for  a  general  judgment 
for  the  amount  of  the  notes,  but  also  for  a 
special  lien  on  the  land  described  in  the  deed. 
Antoinette  Henry  pleaded.  In  addition  to  the 
general  Issue,  that  the  notes  were  given  for 
the  debt  of  her  husband,  George  Henry,  and 
that  she  signed  them  as  secm-Ity  for  him; 
and,  further,  that  the  notes  were  infected 
with  usury;  alleging  that,  whUe  they  were 
given  for  the  sum  of  |200  In  the  aggregate, 
George  Henry  received  only  fl60  of  that 
amount,  and  that  Butler  reserved  the  other  $40 
as  Interest  for  one  year.  The  Jury  found  for 
the  plaintiff  the  full  amount  of  the  notes, 
and  also  that  the  plaintiff  was  entitled  to  a 
special  lien  on  the  land,  and  Judgment  was 
altered  accordingly.  The  motion  for  a  new 
trial  contains  several  grounds,  but  the  case 
turns  upon  the  propositions  announced  in  the 
headnotes,  in  which  we  have  endeavored  to 
condense  a  fair  statement  of  the  law  and 
the  facts  applicable. 

1.  According  to  the  testimony  of  Batler 
himself,  we  think  a  prima  facie  case  of  usury 
was  made  out.  He  testified  that  he  loaned 
$200,  but  immediately  received  back  $40  of 
the  amount  The  940,  he  stated,  went  to  pay 
for  services  he  had  rendered  Antoinette  Hen- 
ry In  behalf  of  one  Luther  Hester,  who  was 
in  Atlanta  under  indictment  for  a  crime; 
for  Investigating  the  title  to  the  land  given 
as  security  for  the  loan;  and  for  interest  on 
the  mon^.  The  loan  was  for  only  one  year, 
and  Butler  failed  in  his  testimony  to  explain 
bow  much  of  the  $40  was  in  payment  for  his 
services,  and  bow  much  for  Interest  on  the 


loan.  He  did,  however,  state  to  Antoinette 
Henry  that  he  would  himself  have  to  borrow 
the  money  to  lend  to  her,  and  woiild  have  to 
pay  12  per  cent  on  It,  and  said  she  would 
have  to  pay  him  a  high  rate  of  Interest.  His 
statements  would  certainly  Indicate  that  he 
intended  to  and  did  charge  more  than  8  per 
cent  Interest;  and  in  the  absence  of  any  ex- 
planation to  the  contrary,  either  as  to  the 
value  of  the  services  he  rendered  or  as  to 
any  agreement  in  respect  to  the  amount  of 
compensation  he  was  to  receive  therefor,  we 
think  the  jury  ought  to  have  found  that  the 
notes  were  liUlected  with  usury;  and  it  would 
result  as  a  consequence  th&t  the  deed  given 
to  secure  the  payment  of  the  same  was  void. 
2.  It  was  Insisted  for  the  defendants  be- 
low that  the  transfer  by  Butler  of  the  notes 
to  Hunter  discharged  the  land  from  the  In- 
cumbrance placed  upon  it  by  the  deed  of 
Antoinette  Henry,  and  that  Hunter  and  his 
transferee,  McAllister,  simply  occupied  the 
position  of  an  ordinary  creditor  without  se- 
curity. In  support  of  this  contention,  coun- 
sel cited  Cade  v.  Jenkins,  88  Ga.  791,  15 
S.  B.  292;  but,  in  our  judgment  that  case 
is  not  applicable  to  the  case  at  bar.  There 
it  was  held  that  ''whore  a  vendor  of  land 
takes  notes  for  the  purchase  money,  securing 
their  payment  by  reservation  of  title  in  him- 
self, which  notes  he  afterwards  transfers, 
without  recourse  and  without  any  transfer 
of  the  reserved  title,  to  a  third  party,  this 
oi>erate8  as  a  paymentof  the  purchase  money, 
the  vendee's  equity  becomes  complete,  and 
the  vendor  ceases  to  hold  any  Interest  In  the 
land."  The  cases  there  cited  support  the  doc- 
trine announced.  In  the  case  now  before 
us,  however,  the  deed  was  given  simply  to 
secure  the  debt,  and  we  are  at  a  loss  to  per- 
ceive how  a  mere  transfer  of  the  debt  itself 
would  defeat  the  security.  Indeed,  in  Hunt 
T.  Security  Co.,  92  Ga.  — ,  19  S.  H.  27,  it 
was  held  that  where  a  deed  was  given  under 
the  provisions  of  section  1969  et  seq.  of  the 
Code,  to  secure  the  payment  of  a  promissory 
note,  and  the  original  payee  afterwards  trans- 
ferred the  note  without  recourse,  at  the  same 
time  conveying  to  the  assignee  the  title  to 
the  land  described  in  the  security  deed,  the 
latter  was  entitled  to  all  the  rights  of  the 
original  payee  of  the  note,  and  all  the  reme- 
dies for  enforcing  the  same.  The  principle  of 
the  latter  case  is  applicable  here,  with  the 
exception  that  the  effort  of  Butler  to  pass  the 
title  to  the  land  to  Hunter,  which  doubtless 
was  Butler's  intention,  was  ineffectual.  We 
are  quite  sure  that  neither  the  transfer  in- 
dorsed upon  the  deed  and  signed  by  Butler, 
nor  the  transfer  similarly  Indorsed  and  signed 
by  Hunter,  passed  any  title  to  the  land. 
Whatever  equity  might  have  resulted  from 
these  transfers,  the  legal  title  still  remains 
in  Butler.  Therefore,  McAllister,  not  having 
the  title,  is  unable  to  convey  the  land  back 
to  Antoinette  Henry.  Under  these  circum- 
stances, the  jury  were  not  authorized  to  And, 
nor  the  court  to  adjucl;;e  uucunditioually,  that 


Digitized  by  V^jOOQIC 


«8 


SOUTHBASTERN  BEPOBTBR,  Yd.  20. 


<0a 


tbe  plaintiff  was  enttUed  to  a  special  lien 
on  the  land  for  the  payment  of  the  Judgment 
If  the  plalntifr  is  entitled  to  recover  at  all 
against  the  defendant  Antoinette  Heniy,  and 
the  debt  is  free  from  nsory,  the  Terdict  and 
Judgment  should  declare  that  he  shall  hare 
a  special  lien  on  the  land.  ui>on  condition  that 
be  shall  procure  8  proper  conveyance  to  be 
made  by  Butler  to  Antoinette  Henry,  in  con- 
fwmity  to  his  bond  for  titles  0f,  in  fact, 
BuUer  gave  her  a  bond  for  titles),  and  that 
the  plaintiff  shall  hare  this  conveyance  duly 
filed  and  recorded  before  causing  the  land  to 
be  levied  on.  As  the  deed  recites  that  It  was 
made  under  section  1869  et  seq.  of  the  Ck>de, 
presumably  a  bond  for  titles  was  given, 
though  the  record  now  before  us  fails  to  dis- 
close the  truth  in  this  regard.  If  such  a  bond 
was  in  fact  given,  the  above  outlines  the 
proper  course  to  be  pursued  by  the  plaintiff. 
If  he  establishes  his  right  to  a  recovery  from 
Antoinette  Henry  and  his  right  to  have  a 
special  lien  upon  the  land.  If  no  bond  for 
titles  was  given,  the  provisions  of  section 
1909  of  the  Code  were  not  pursued  in  taMng 
the  security  deed,  and,  in  consequence,  the 
special  remedy  provided  by  section  1970 
would  not  be  available.  Origgs  t.  Strip- 
pUng,  59  Ga.  500.   Judgment  reversed. 


(33  Ga.  EO.) 

WESTERN  &  A.  R.  CO.  t.  COX. 

(Supreme  Court  of  Georgia.    March  9,  1894.) 
fUuAOAD  CoHFAHT— Liabilities  as  Lessee — 

CONTIHOANOB  OF  NuiBANCB. 

The  present  Western  &  Atlantic  Railroad 
Company  ig  liable,  after  notice  to  abate,  for 
damages  resulting  from  the  oontinnance  upon 
the  right  of  way  of  the  railroad  of  a  nuisance 
placed  there  bjsr  the  former  compcmy  of  the  same 
name,  while  it  had  possession  of  the  railroad, 
with  the  property  appurtenant  thereto,  under 
lease  from  the  state;  and  this  is  so  aJthongh 
that  company  created  the  nuisance  in  question 
in  mailing  an  etEort  to  abate  another  nuisance, 
causing  similar  damages,  of  which  complaint 
had  been  made  by  the  {dalntiff  and  others. 
(Syllabus  by  tiie  Court) 

Error  from  superior  court,  Whitfield  coun- 
ty;  L  W.  Milner,  Judge. 

Action  by  Tred  Cox  against  the  Western  St 
Atlantic  Ralhoad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tl^e  following  is  the  official  report: 

Tbe  defendant  demurred  generally,  and  the 
demurrer  was  overruled.  Die  declaration  al- 
leges as  follows:  At  the  time  defendant  took 
possession  of  its  road  and  right  of  way,  plain- 
tiff was  in  possession  of  land,  lot  98,  in  the 
thhrteenth  district  and  third  section  of  Whit- 
field county,  and  the  road  runs  through  that 
lot  for  nearly  three-fourths  of  a  mile.  Plain- 
tiff had,  and  now  has,  on  the  south  side  of 
the  road,  40  acres  of  bottom  land,  cleared  and 
in  cultivation,  and  of  the  value  of  $50  per 
acre.  About  two  years  before  defendant 
toolc  possession  of  the  road  and  its  appurte- 
nances, the  former  company  operating  and 


mnnlng  said  road  cut  a  dltdti  on  the  right  of 
way  entirely  through  said  lot,  and,  instead 
of  stopping  the  same  at  the  northwest  cor* 
ner  of  bis  lot,  it  continued  the  ditch  up  its 
right  of  way  until  It  Intersected  Swamp 
creek.  Tbe  effect  of  the  ditch  so  continued 
was,  In  high  water,  to  bring  that  creek,  oe 
the  larger  part  thereof,  down  to  his  lands,  at 
which  point,  the  ditch  being  too  shallow  and 
too  narrow  to  carry  off  the  large  volume  of 
water  accumulated  th»ein  from  the  creek.  It 
overflowed  bis  land,  washing  and  Injuring  his 
soil,  carrying  away  his  fences,and  preventing 
his  cultivating  said  40  acres.  While  this 
state  of  affairs  existed,  defendant  went  into 
possession  of  the  roadbed,  right  of  way,  and 
appiu:tenances,  with  knowledge  of  all  the 
premises,  and  has  kept  the  ditch  open  and 
continued  said  nuisance  ftom  the  1st  of  Jan- 
uary, 1891,  up  to  the  bringing  of  this  action; 
and  during  that  time  plaintiff  has  been  pre- 
vented by  said  nuisance  from  making  any 
crop  on  the  40  acres,  to  his  damage  $400,  and 
his  land  has  been  injured,  by  the  washing 
away  of  the  soil  and  the  fencing,  $600.  He  has 
given  defendant  notice  in  writing  to  abate 
the  nuisance,  and  it  falls  and  refuses  to  do 
so.  He  prays  that  on  the  trial  the  court  wUi 
grant  him  such  ordor  or  decree  as  may  com- 
pensate him  for  the  Injury  already  sustained, 
and  will  abate  tbe  nuisance  by  injunction  or 
otherwise,  and  will  protect  him  In  the  lawful 
enjojrment  of  bis  propoity.  By  amendment, 
he  says  that,  before  the  cutting  of  the  dltcii, 
the  culvert  through  which  Swamp  creek  ran 
was  too  small  to  carry  off  the  water  In  time 
of  high  tide,  and  the  water  dammed  up,  and 
ran  down  tbe  high  embankment  of  the  rail- 
road, and  overflowed  and  injured  his  lands 
and  those  of  others;  and,  aa  complaint  by 
him  and  others^  the  ditch  was  dug,  to  pre- 
vent injury  to  his  and  other  lands,  and  re- 
move all  cause  of  complaint  When  first  cut 
the  ditch  was  not  cut  to  as  low  a  level  as  tbe 
bottom  of  Swamp  creek,  but  has,  year  after 
year,  been  deepened;  and,  when  taken  po^ 
session  of  by  defendant  It  was  more  Injuri- 
ous to  plaintiff  than  when  first  cut 

R.  J.  &  J.  McOamy,  for  plaintiff  in  cfrar. 
W.  K.  Moore,  for  defendant  in  error. 

LUMPKIN,  J.  Cox  brought  against  the 
Western  &  Atlantic  Railroad  (Company  an 
action  for  damages,  and  afterwards  amended 
his  declaration.  The  substance  of  the  dec- 
laration and  the  amendment  appear  In  the 
reporter's  statement  The  defendant  moved 
orally  to  dismiss  the  case,  on  the  ground  that 
no  cause  of  action  was  set  forth,  and  the 
bill  of  exceptions  assigns  as  error  the  over- 
ruling of  this  motion.  According  to  the  al- 
legations of  the  declaratioD^  the  ditch  com- 
plained of  was  undoubtedly  a  nuisance 
which  bad  be«if  created  upon  tbe  right  of 
way  by  the  former  lefise  company  of  this 
raUroad,  and  the  continuance  of  the  nuisance 
by  the  present  company,  after  notice  to  abate 
the  same,  is  the  tort  complained  of.    Accord- 
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log  to  the  decided  weight  of  authority,  if  a 
private  person,  rents  or  leases  to  another 
premises  upon  which  a  nuisance  is  existing 
at  the  time,  the  tenant,  after  notice  to  re- 
move the  same,  will  be  liable  tar  damages 
resulting  from  its  continuance,  upon  the  Idea 
that,  by  suffering  it  to  remain,  he  is,  in 
effect,  keeping  up  and  maintaining  it.  Just 
as  if  he  had  originally  caused  it  to  exist 
This  would  seem  to  be  the  law,  irrespective 
of  the  question  whether  or  not  the  landlord 
would  also  be  liable. 

The  main  contention  of  the  plaintiff  in 
emi  in  the  present  case  Is  that  Inasmuch  as 
the  ditch  in  question  was  in  existence  and 
on  the  right  of  way  of  the  Western  tt  At- 
lantic Railroad  when  the  property  was  leased 
to  the  present  company,  and  it  has  in  no 
way  changed  or  Interfered  with  the  same. 
It  cannot  be  held  responsible  for  the  act 
of  a  former  tenant,  under  whom  It  does  not 
claim,  and  between  which  and  itself  there  is 
no  privity.  It  makes  no  difference  how  the 
nuisance  came  to  be  upon  the  property  orig- 
inally, and  the  real  question  is,  can  the  de- 
fendant below  be  made  liable  for  permitting 
it  to  remain,  or,  in  oth»  words,  for  maintain- 
ing It?  In  view  of  the  law  above  an- 
nounced, the  question  would  be  free  from 
difficulty  were  it  not  for  the  fact  that  the 
lease  company  is  holding  under  a  sovereign 
state,  and  is  merely  allowing  the  ditch,  ex- 
cept as  to  the  operation  of  natural  causes,  to 
remain  in  the  same  condition  as  when  the 
railroad  was  received  from  the  state.  As 
the  state  could  not  be  made  liable  for  main- 
taining a  nuisance,— indeed,  is  not  subject 
to  suit  for  any  cause,  except  by  its  own  con- 
sent,—there  is  considerable  plausibility  in  the 
proposition  that  the  rights  of  its  lessee  are 
as  great  as  those  of  the  state  itself,  and, 
thwefore,  that  the  lessee  should  not  be  sub- 
jected to  a  liability  which  in  no  way  at- 
tached to  the  sovereign  lessor.  The  idea  is 
that,  as  the  state  leased  the  property  with 
the  nuisance  already  upon  It,  a  license  was 
thereby  conferred  upon  the  lessee  to  keep  the 
IHToperty  In  the  same  condition,  and,  conse- 
quently, to  maintain  the  nuisance  as  it  ex- 
isted when  the  lease  took  effect  There  can 
be  no  doubt  that  It  was  In  the  power  of  the 
state  to  grant  to  the  present  Western  & 
Atlantic  Ballroad  Company  a  license  to  keep 
and  maintain  the  ditch  on  the  property.  By 
virtue  of  such  license,  it  would  cease,  in  a 
legal  sense,  to  be  a  nuisance;  but,  in  our 
opinion,  a  license  of  this  kind,  to  be  valid, 
would  have  to  be  granted  unequivocally  and 
In  express  terms;  otherwise,  it  will  not  be 
presumed  that  the  state  intended  to  confer 
upon  its  lessee  the  authority  to  maintain  an 
existing  nuisance  upon  the  property,  which 
caused  damage  to  a  private  citizen.  It  can- 
not be  supposed  that  the  legislature.  In  pass- 
ing the  lease  act  of  November  12,  1889  (Acts 
1889,  p.  362),  was  aware  of  the  existence  of 
this  particular  nuisance,  or  legislated  with 
reference  to  It,  or  to  any  others  of  similar 


character.  The  terms  of  that  act  show  that 
It  was  not  contemplated  that  the  railroad, 
the  right  of  way,  and  the  other  property  and 
appurtenances  to  be  covered  by  the  lease 
should  remain  in  the  same  physical  condi- 
tion, and  with  no  change  or  alteration, 
throughout  the  term  of  the  lease.  Such  a 
thing  would  be  both  unreasonable  and  im- 
possible. The  act  provided  that  all  improve- 
ments, betterments,  or  ameliorations  should 
be  made  at  the  expense  of  the  lessee,  and 
that  all  attachments  to  the  realty  should  be 
considered  as  permanent;  and  It  required  the 
lessee  at  all  times  to  keep  the  road  In  a 
first-class  condition;  thus  showing  plalniy 
that  it  was  expected  that  much  work  would 
have  to  be  done,  and  that  the  physical  con- 
dition of  the  property  would  be  constantly 
varied.  It  is  more  than  probable  that,  if  the 
attention  of  the  legislature  had  been  called 
to  such  a  matto*  as  that  now  under  consid- 
eration. It  would  have  expressly  required  the 
lessee  to  abate  nuisances  then  existing.  At 
any  rate.  In  the  absence  of  clear  and  express 
authority  in  the  act  to  maintain  existing 
nuisances,  we  are  unwilling  to  hold  that  the 
legislature  intended  to  confer  any  right  to 
do  so  upon  any  person  or  company  to  whom 
the  railroad  might  be  leased  tinder  the  terms 
of  the  act 

Another  contention  of  the  plaintiff  in  enoe 
was  that  in  no  event  should  the  defendant 
be  held  liable  to  the  present  plainttfT,  be- 
cause, according  to  the  allegations  of  big 
amendment,  he  and  others  bad  complained 
to  the  former  lease  company  of  damage  re- 
sulting from  the  overflowing  of  their  lands 
by  reason  of  the  fact  that  a  culvert  under 
the  railroad  was  too  small  to  carry  off  the 
water  in  times  of  flood,  and  that,  when  this 
complaint  was  made  to  the  old  company,  the 
ditch  was  dug  by  it,  to  prevent  injury  to  the 
plaintiff,  and  remove  all  cause  of  complaint 
The  position  of  the  learned  counsel,  in  view 
of  these  allegations,  was  that  the  ditch  was 
dug  at  the  Instance  or  request  of  the  plain- 
tiff below,  and  that,  therefore,  he  has  no 
right  to  complain  of  the  consequences  of  an 
act  which  he  himself  procured  to  be  done. 
We  do  not  think  this  position  Is  maintaina- 
ble. The  amendment  does  not  allege  that 
the  plaintiff  requested  the  old  lease  company 
to  dig  this  ditch,  but  simply  that  he  com- 
plained to  that  company  of  the  injury  being 
done  to  his  property  on'  account  of  the  small- 
ness  of  the  culvert  He  did  not  suggest  to 
the  company  the  remedy  to  be  adopted.  It 
chose  of  its  own  accord  to  dig  the  ditch,  and 
there  would  be  no  justice,  under  these  cir- 
cumstances, in  making  the  digging  of  the 
ditch  In  effect  the  act  of  the  plaintiff,  or  an 
act  for  the  consequences  of  which  he  should 
be  held  responsible. 

If  the  plaintiff  can  estibllsh  by  sufficient 
evidence  the  allegations  of  his  declaration, 
he  will  be  entitled  to  recover,  and  the  courc 
was  therefore  right  In  overruling  the  motioa 
to  dismiss.    Judi^ment  affirmed. 
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(93  Oa.  570) 
BAST  TENNESSEE,  V.  &  G.  ET.  CO.  t. 
REYNOIiDS. 
(Supreme  Conrt  of  Georgia.    March  19,  1894.) 

bijL'BT  TO  Railboad  Empujie — Slifpiko  on  Db- 
FECTiTE  CH033-TIE8— Liability  op  Compant. 
Although  the  coming  apart  of  the  train, 
and  the  running  back  of  a  portion  of  it,  may 
have  been  the  result  of  the  enieineer's  negligence, 
and  hare  made  it  necessary  for  the  conductor  to 
go  b.ickaud  flag  an  approaching trai a.  yet,  as  the 
immediate  and  proximate  cause  of  his  injury 
was  his  slipping  and  falling  upon  a  cross-tie 
forming  a  part  of  a  trestle,  the  injury  was  a 
mere  casualty  incident  to  the  business  in  whicb 
the  plaintiff  was  entniged,  and  he  was  not  en- 
titled to  recoTCP.  This  is  true,  although  there 
was  upon  the  edge  of  the  cross-tie  a  small  bit 
of  decayed  sap,  the  breaking  of  which  from  the 
tie  itself  caused  the  plaintiff's  fall.  There  was 
no  negligence  of  the  company,  relatively  to  the 
plaintiff,  in  having  a  defective  cross-tie,  the  pur- 
pose of  having  ties  not  being  to  make  a  way  for 
employes  to  walk  upon,  but  to  make  a  safe  road- 
bed for  the  running  or  trains. 
(Syllabus  by  the  Court.) 

Elrror  from  supearior  court,  Wbitfleld  ooon- 
ty;  T.  W.  Milner,  Judge. 

Action  by  John  W.  Reynolds  against  the 
Bast  Tomessee,  Yirginia  &  Georgia  Railway 
Company.  Judgment  for  plaintitf,  and  de- 
fotdant  appeals.    Reversed. 

McOutchen  &  Shumate,  for  plaintifT  In  er- 
ror. R.  J.  &  J.  McCamy,  for  defendant  In 
OTor. 

LUMPKIN,  3.  In  this  case  a  new  trial 
should  have  been  granted,  because,  under  the 
facts  In  evidence,  the  plaintiff  was  not  en- 
titled to  a  recovery.  The  freight  train  upon 
which  the  plaintiff  was  a  conductor  having 
stopped  for  some  reason,  he  started  forward 
to  ascertain  from  the  engineer  the  cause  of 
the  stop,  at  the  same  time  sending  a  flagman 
back  on  the  track  wl,th  a  red  light  for  the  pur- 
pose of  warning  a  train  which  was  following 
In  his  rear.  Before  the  conductor  reached 
tlie  engineer,  the  latter  started  the  train, 
when,  by  the  breaking  of  a  link,  it  came 
apart,  and  the  rear  portion,  upon  which  the 
conductor  then  was,  began  to  roll  backward 
down  the  track,  and,  in  so  doing,  passed  the 
flagman  already  mentioned.  The  conductor, 
by  applying  the  brakes,  sncceeded  In  stop- 
ping the  detached  portion  of  the  train,  and 
then  undertook  to  go  back  on  the  track  him- 
8^  tor  the  purpose  of  warning  the  approach, 
ing  train  In  time  to  avoid  a  collision.  That 
train  was  not  then  In  sl^t  The  track  In  the 
direction  from  which  the  train  was  approach- 
ing was  perfectly  straight  for  a  mile  or  more, 
and  the  headlight  of  an  approaching  engine 
could,  without  difficulty,  have  been  seen  for 
a  considerable  distance,  although  It  was  a 
dark  and  rainy  night  In  going  back  to 
signal  this  train,  the  conductor  started  across 
a  trestle  in  great  baste,  and,  when  about 
halfway  across,  he  stepped  ou  a  cross-tie,  on 
the  top  of  which  was  a  small  bit  of  decayed 
sap,  which  slipped  off  or  came  loose  from  tne 
tie,  causing  him  to  fall  and  to  become  seri- 


ously Injured.  The  flagman  already  men- 
tioned was  the  only  train  hand  the  conductor 
had  with  him;  another  flagman  who  started 
on  the  trip  having  become  Injured  at  a  sta- 
tion the  train  had  passed  before  reaching 
the  place  of  the  accident,  and  being,  in  con- 
sequence, unable  to  continue  upon  the  Jour, 
ney.  This  fact  explains  why  the  conductor 
himself  went  back  to  flag  the  train  follow- 
1ns  his  own.  The  above,  in  brief,  sets  forth 
the  substantial  facts  of  the  case.  The  decla- 
ration alleged  that  the  coming  apart  of  the 
train  resulted  from  the  engineer's  negligence, 
and  that  the  company  was  also  negligent  In 
having  a  defective  cross-tie  In  the  trestle. 

Granting  that  the  engineer  was  negligent 
as  charged,  we  do  not  think  this  negligence 
was,  under  the  circumstances,  the  proximate 
cause  of  the  plaintiff's  injury.  After  the 
breaking  of  the  link  between  two  of  the  cars, 
the  rolling  back  of  those  cars  which  were 
thus  detached  was  a  distinct  and  intervening 
cause,  scarcely  to  have  been  foreseen,  but 
which  made  it  necessary  for  the  conductor, 
after  stopping  these  cars,  to  go  down  the 
track  with  his  lantern  to  signal  the  coming 
train.  Again,  after  he  had  gotten  down  from 
the  cars  upon  the  track,  his  hasty  and  rapid 
progress  over  the  trestle  was  yet  another 
cause  which  brought  about  the  accident  re- 
sulting In  his  injury;  while  the  real  and  im- 
mediate cause  of  this  accident  was  the  slip- 
ping of  his  foot  upon  the  cross-tie,  because 
of  the  giving  way  of  the  little  piece  of  de- 
cayed sap  upon  its  edge.  We,  therefore, 
think  the  alleged  negligence  of  the  engineer. 
If  it  existed  at  all,  was  entirely  too  remote 
to  be  treated  as  the  cause  of  the  plaintiff's 
Injury.  This  being  so,  he  had  no  cause  of 
action  against  the  company,  unless  It  was 
negligent  in  allowing  the  cross-tie  In  ques- 
tion to  remain  In  the  trestle  with  the  bit  of 
decayed  sap  upon  it  Relatively  to  the  plain- 
tiff, we  do  not  think  this  wais  net^Igenoe. 
It  did  not  appear  that  this  cross-tie  was  not 
otherwise  sound  and  In  all  respects  sufllclent 
and  suitable  for  the  use  for  which  it  was 
bitended.  It  certainly  was  not  the  purpose 
of  the  company.  In  having  ties,  to  make  a 
way  for  employes  to  walk  upon,  but  to  make 
a  safe  roadbed  for  the  running  of  Its  tralua 
The  simple  truth  Is  that  the  Injiury  the  plain- 
tiff received  was  a  mere  casualty  incident  to 
the  business  in  which  he  was  engaged,  and 
the  ordinary  risks  of  which  he  assumed  In 
accepting  his  employment  This  seems  too 
plain  for  argument  Accidents  will  happen, 
not  only  In  the  best  regulated  families,  but 
upon  the  best  regulated  railways  as  well,  and 
to  allow  the  recovery  to  stand  in  the  present 
case  would  be  holding  the  company  liable  for 
the  consequences  of  a  mere  accident  for 
which  It  is  in  no  fair  view  responsible. 

We  have  not  stated  or  discussed  the  nu. 
merous  grounds  of  the  motion  for  a  new  trial, 
because  the  views  above  expressed  cover  the 
merits  of  tlic  case,  and  render  It  unnecessary 
to  go  into  further  detail.    The  case  mainly 
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relied  os  by  eonosel  for  the  defendant  In  er- 
ror was  that  of  Simmons  t.  Railway  Co.  (de- 
cided last  term)  18  S.  B.  999.  That  case  Is 
distinguishable  from  the  case  at  bar  In  sev- 
»al  partlctdara  In  the  Simmons  Case  the 
trial  coort  held  that  the  declaration  did  not 
set  forth  a  cause  of  action,  and  therefore,  for 
the  purpose  of  deciding  the  question  thus 
raised,  the  allegations  of  the  declarations 
were  assumed  to  be  true.  According  to  those 
aU^atlons,  the  negligence  of  the  engineer 
was  the  direct  and  Immediate  cause  of  bring- 
ing about  the  situation  requiring  prompt  ac- 
tion on  the  part  of  the  plaintiff.  In  the  pres- 
ent case  the  negligence  of  the  engineer,  if 
there  waa  any,  was  the  remote,  and  not  prox- 
imate, cause  which  made  it  necessary  for 
the  plaintiff  to  adopt  a  certain  line  of  con- 
duct Again,  In  the  former  case  the  ne^- 
gence  of  the  engineer  occasioned  a  real  emer- 
gency, which  not  only  put  In  Imminent  dan- 
gee  the  property  of  Qie  company,  but  also 
the  lives  of  Simmons  and  his  fellow  servants 
on  the  train  upon  which  be  was  employed. 
In  the  case  at  bar  there  was  nothing  of  this 
sort,  for  there  was  no  Imminent  danger  Im- 
pending. The  train  following  that  of  which 
Reynolds  was  In  charge  as  conductor  was  not 
near,  and  there  was  no  reason  for  appre- 
hending a  collision  which  might  result  in  the 
destmctlon  of  Reynolds'  train,  or  in  injury  or 
death  to  himself  or  others.  Lastly,  the  po- 
sition of  peril  brought  about  by  the  negli- 
gence of  the  engineer  in  the  Simmons  Case 
required  prompt  and  Immediate  action  on  the 
part  of  Simmons.  He  had  little  or  no  time 
for  reflection,  and  could  not  possibly  be  as 
careful  and  as  circumspect  as  It  might  be 
reasonably  expected  he  would  be  under  or- 
dinary circumstances.  The  company,  being 
responsible  for  this  perilous  situation,  had 
no  right  to  expect  from  Simmons  that  degree 
of  care  and  diligence  which  it  would  be  In- 
cumbent upon  him  to  exercise  when  there 
was  no  emergency,  or  when  the  emergency 
was  brought  about  through  bis  own  fault. 
Besides  he  was  acting  under  the  express  or- 
ders of  the  conductor,  who  was  his  superior 
<^c6r,  and  had  no  opportunity,  nor,  under 
the  circumstances,  was  bound  at  his  i>eril,  to 
determine  whether  obedience  to  suCh  orders 
would  be  proper  or  not  While,  ordinarily, 
it  would  have  been  his  duty  to  disregard  an 
order  which  it  would  be  manifestly  imsafe  to 
obey,  he  had  no  time  to  consider  this  ques- 
tion, and.  In  the  emergency  which  was  then 
upon  him,  was  not  negligent  in  assuming  that 
the  orders  of  his  superior  were  proper,  or  In 
acting  upon  them.  Therefore,  though  his 
stnmbllng  and  falling  while  passing  over  the 
car  of  coal  might.  In  a  sense,  be  a  casualty 
Incident  to  the  business  In  which  he  was  en- 
gaged. It  was  one  directly  brought  about  In 
consequence  of  the  company's  negligence.  In 
the  case  before  us  there  was  no  pressing  oc- 
casion for  Instant  and  has^  action  on  the 
part  of  Reynolds,  who  was  himself  the  chief 
officer  of  the  train,  and  acting  under  orders 


from  no  one.  He  had  ample  time  to  cross 
the  trestle  slowly  and  carefully,  and  to  go  a 
sufficient  distance  to  stop  in  time  the  expect- 
ed train,  without  taking  upon  himself  any 
imnecessary  risli.  By  simply  looking  down 
the  track  and  listening,  he  could  easily  have 
seen  that  there  was  no  need  of  great  baste 
on  his  part,  and  he  had  ample  time  to  do 
with  the  proper  care  all  that  was  necessary. 
There  are  other  differences  In  the  two  cases, 
but  those  already  pointed  out  will  suffice  to 
diow  that  the  decision  In  the  present  case 
Is  not  at  all  hi  conflict  with  that  made  In 
the  Simmons  Case.    Judgment  reversed. 


(t3  Ob.  568) 

ADDINGTON  t.  WESTERN  &  A  R.  00. 
(Supreme  Court  of  Georgia.    March  18.  1884) 
Contract  or  Emplotmbnt — AOTloir  fob  Bbbaoh 

— NouiNAi.  Damages— Be7£B8ai.  on  Apfeai. 
It  was  error  for  the  court  to  direct  a 
verdict  for  the  defendant  on  the  facts  in  evi- 
dence, the  parol  evidence  having  been  admitted 
without  objection,  and  the  statute  of  frauds  not 
being  pleaded.  It  was  not  so  clear  that  the 
plaintiff  was  not  entitled  to  recover  at  least 
nominal  damages  as  to  exclude  all  reasonaUe 
inference  to  the  oontrary. 

(Syllabus  by  tiie  Court) 

Error  from  superior  court,  Whitfield  oonn- 
ty;  T.  W.  Mltater,  Judge. 

Action  by  Hau7  Addington  against  the 
Western  *  Atlantic  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

B.  Z.  Hemdon  and  W.  K.  Moore,  for  plain- 
tiff in  error.  Payne  &  Tye  and  R.  J.  &  J.  Mc- 
Camy,  for  d^endant  In  error. 

LUMPKIN,  J.  Addington  brought  an  ac- 
tion against  the  Western  &  Atlantic  Railroad 
Company  for  the  alleged  breach  of  a  con- 
tract, by  the  terms  of  which  the  defendant 
had  agreed  to  give  him  permanent  employ- 
ment in  its  service,  in  consideration  of  his  re- 
le.ising  the  company  trotn  all  claim  for 
damages  resulting  from  la  personal  Injury  In- 
flicted npon  him.  In  support  of  the  dec- 
laration, he  proved  that  he  had  been  serious- 
ly injured  while  in  the  service  of  the  com- 
pany, and  that  the  company's  superintend- 
ent, J.  L.  McCollum,  in  consideration  of  his 
releasing  the  company  as  above  mentioned, 
had  agreed  to  give  him  "permanent  employ- 
ment on  the  road,  at  least  so  ioug  as  he  held 
his  position  as  superintendent;"  that  before 
receiving  the  Injury,  plaintiff  was  earning 
about  $62  per  month,  on  an  average;  that.  In 
pursuance  of  the  aforesaid  agreement  he 
was  employed  for  a  while  in  the  yard  of  the 
defendant  to  do  some  light  work,  and,  in  a 
month  or  two,  was  given  a  position  as  brake- 
man  on  the  road,  but  shortly  afterwards  was 
discharged,  without  fault  on  his  part  It  also 
appeared  ftom  the  plaintiff's  evidence  that 
some  time  after  his  discharge,  he  had  been 
able  to  earn  a  dollar  a  day  at  a  sawmill, 
and,  at  the  time  of  the  trial,  he  was  earning 
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eisbt  dollars  a  montli  on  a  farm.  There 
was,  howtver,  no  proof  as  to  what  wages 
were  paid  the  plaintiff  for  services  rendered 
by  him  to  the  company  after  the  Injury,  or 
as  to  what  his  soryices  were  worth  at  any 
time  between  the  date  of  his  injury  and  the 
date  of  his  discharge.  Neither  was  there 
any  direct  and  positlre  proof  introduced  by 
the  plaintiff  to  show  that,  at  the  date  of  his 
discharge  ftom  the  defendant's  service,  J.  L. 
McCollum  was  still  the  superintendent  of  the 
company.  The  defendant  Introduced  In  evi- 
dence a  paper  of  which  the  following  is  a 
copy:  "While  employed  by  the  Nashville, 
Chattanooga  &  St  Louis  RaUway,  lessee  of 
the  Western  &  Atlantic  Railroad  Company, 
upon  its  road,  I  was  injured  on  or  about  tJie 
5th  day  of  April,  by  getting  knoclced  off  of 
train  at  B.  T.,  V.  &  G.  crossing;  and,  the 
NashvUle,  Chattanooga  &  St  Louis  Railway, 
lessee  of  the  Western  &  Atlantic  Raib-oad, 
having  paid  me  one  hundred  and  twenty- 
eight  dollars  and  ninety-five  cents,  in  full  of 
all  wages  due  me  to  date,  and  In  fall  for  aU 
damages  which  I  have  sustained  on  accoimt 
of  said  Injury,  I  hereby  acluiowledge  receipt 
of  said  sum,  in  foil  satisfaction,  as  aforesaid, 
and  in  full  of  all  demands  to  this  date. 
[Signed]  H.  W.  AddingtMi.  Atlanta,  Ga., 
May  13th,  1891."  The  plaintiff  was  then  al- 
lowed, without  objection,  to  testify  that  he 
signed  the  paper,  and  was  fully  aware  of  its 
contents  when  be  did  ao,  but  that,  neverthe- 
less, the  main  consid^atlon  of  his  signing 
was  not  the  money  paid  to  him,  but.  the 
promise  and  undertaking  of  the  superintend- 
ent to  give  him  permanent  employment  as  al- 
ready testified,  and  that  all  this  was  well 
understood  and  agreed  to  by  the  superin- 
tendent acting  for  the  company. 

Whether  the  plaintiff  was  estopped  by  the 
above  written  instrument  from  proving  that 
the  contract  to  employ  him  was  the  main 
consideration  which  induced  lilm  to  sign  this 
paper,  or,  if  not  whether  the  case  falls  with- 
in the  statute  of  frauds,  are  questions  not  be- 
fore us  for  determination.  As  already 
stated,  there  was  no  objection  to  the  proof 
indicated,  nor  was  there  any  plea  of  the 
statute  of  frauds.  The  only  question,  there- 
fore, is,  was  the  plaintiff,  upon  the  naked 
mwits  of  the  case,  entitled  to  a  recovery? 
We  do  not  think  it  so  clearly  appeared  that 
be  was  not  entitled  to  at  least  nominal  dam- 
ages as  to  authorize  the  court  to  direct  a  ver- 
dict against  him.  He  certainly  proved  the 
contract  and  also  a  breach  of  it  unless  the 
continuance  of  McCollum  in  his  position  as 
superintendent  of  the  company  up  to  the 
time  of  the  plaintiff's  discharge  was  an  es- 
sential fact  If  it  was  not  the  proof  of  the 
breach  was  complete.  If  It  was,  then, 
though  it  was  not  affirmatively  shown  that 
McCollum  was  still  in  the  service  of  the 
company  as  supcriutendent  at  the  time  of 
the  plaintiff's  discbarge,  we  are  not  pre- 
pared to  say  there  were  no  facts  in  evi- 
dence from  which  tht;  jury  might  not  have 


reasonably  so  Inferred.  This  being  so,  they 
would  have  been  authorized  by  the  evidence, 
aided  by  reasonable  inference  therefrom,  to 
find  that  there  was  a  breach  of  the  contract 
and  this  would  have  entitled  the  plaintiff  to 
nominal  damages.  While  the  evidence  docs 
not  seem  to  afford  any  basis  for  the  compu- 
tation of  other  and  further  damages,  we 
think  it  was  error,  under  the  circumstances, 
for  the  court  to  dfrect  a  verdict  As  the  jury 
might  have  found  the  plaintiff  was  entitled 
to  nominal  damages,  the  court  bad  no  right 
to  deprive  him  of  his  right  to  recoT»  them. 
Had  the  case  been  submitted  to  the  jury, 
and  they  had  found  against  the  plaintiff  gen- 
erally, it  would  have  been  proper  to  allow 
the  verdict  to  stand;  and  even  If  it  plainly 
appeared  that  he  was  entitled  to  nominal 
damages  only,  aud  the  court  had  refused  a 
new  trial,  we  would  not  reverse  the  trial 
court  l)ecause  of  such  refusal,  it  having  been 
repeatedly  ruled  by  this  court  that  a  new 
trial  will  not  be  ordered  simply  to  allow  a 
plaintiff  an  opportunity  to  recover  merely 
nominal  damages.  We  are  not,  however, 
aware  of  any  precedent  authorizing  the  trial 
court  to  deprive  a  plaintiff  of  his  right,  in 
the  first  instance,  to  recover  such  damages. 
To  BO  hold  would  put  It  within  the  power  of 
trial  judges  to  prevent,  in  any  case,  a  recov- 
ery of  nominal  damages,  and  thus  render  the 
law  authorizing  a  recovery  of  such  damages 
practically  inoperative.  We  quote,  as  appro- 
priate in  this  connection,  the  following  from 
Marcy,  J.,  in  Herrick  v.  Stover,  6  Wend.  587: 
"It  ts  said  by  Ashtu-st,  X,  in  Edmonson  v. 
Mach^,  that  'an  application  for  a  new  trial 
Is  an  application  to  the  discretion  of  the 
court  who  exercise  that  discretion  in  such  a 
manner  as  will  best  answer  the  ends  of  jus- 
tice.' But  where  a  record  la  brought  into 
this  court  for  revision,  and  error  is  found  in 
it,  is  it  a  matter  of  discretion  in  us  whether 
we  will  correct  that  error  or  not?  I  have  al- 
ways supposed  that  the  party  who  has  been 
affected  by  an  error,  be  the  extent  of  that 
injtuy  ever  so  small,  can  require  of  us  ex 
deblto  justiOae  to  correct  It"  And  in  Wil- 
son V.  Rastall,  4  Term  R.  758,  Lord  Kenyon 
said:  "There  is  not  a  sinj^e  Instance  where 
a  new  trial  has  been  refused  In  a  case  where 
the  verdict  has  proceeded  on  the  mistake  of 
the  Judge.  Where,  indeed,  the  Jury  have 
formed  an  opinion  upon  the  whole  case,  no 
new  trial  in  a  penal  action  has  been  granted, 
though  the  jury  have  drawn  a  wrong  conclu- 
sion. So,  too,  in  ordinary,  where  the  dam- 
ages are  small,  and  the  question  too  incon- 
siderable to  be  retried,  the  court  has  fre- 
quently refused  to  send  the  case  back  to  an- 
other jury.  But  wherever  a  mistake  of  the 
judge  has  crept  in,  and  swayed  tlie  opinion 
of  the  jury,  I  do  not  recollect  a  single  case 
in  which  the  com't  has  ever  refused  to  jirant 
a  new  trioL"  These  cases  are  cited  in  a  note 
in  3  Grab.  &  W.  New  Trials,  p.  1170.  While 
the  case,  as  now  presented,  appears  to  liuve 
but  little  merit  we  feel  constrained,  upon 
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prlndple.  to  order  a  new  trial,  so  that  the 
rights  of  the  plaintiff,  whatever  they  are, 
may  bo  passed  upon  and  determined  by  a 
jury.  It  la  more  important  for  the  courts  to 
uphold  the  great  right  of  trial  by  Jury  than 
for  any  particular  party  to  win  or  lose  a  gir- 
ea  case.    Judgment  revorsed. 


(93  Qa.  675) 

STATE  T.  KVBEETT  et  al. 

(fihipreme  Coort  of  Georgia.     March  19,  1894.) 

OSDOMAL  Law— Fees  or  Witnesses— Execution 
AOAINST  Defendant— AmoATiT  ov  IixboaIiItt 

— PBOCEDDBJt. 

1.  Where,  by  the  Jndgment  of  the  court,  a 
person  conyicted  of  a  misdeineaiior  is  sentenced 
to  pay  a  fine  and  the  costs,  iticlnding  Uie  fess 
9t  the  witnesses,  and  the  clerk  issues  an  execo- 
tion  for  such  fees,  based  upon  the  judgment, 
section  3842  of  the  Code  is  not  applicable.  That 
sectitm  anriies  where  a  witness  verifies  liis  sub- 
poena, and  has  it  coantersigned,  and  thus  makes 
It,  together  with  the  affidavit,  in  effect  an  ezecn- 
tion  against  the  property  of  the  party  at  whose 
instance  he  was  subpoenaed. 

2.  Where  the  cleric  of  the  soperior  court  is- 
sues an  execution  for  tlie  costs  due  witnesses, 
and  the  defendant  meets  it  with  an  affidavit  ox 
illegality,  on  the  ground  that  the  witnesses  have 
claimed,  and  procured  the  execution  to  issue 
for,  more  fees  than  they  are  entitled  to  receive^ 
sped£ring  in  the  affidavit  the  alleged  excess  as 
to  each  witness,  it  is  Incumbent  upon  the  defend- 
ant to  pay  the  amounts  appearing  to  be  due.  In 
order  to  authorise  the  levying  officer  to  stay 
fnrthw  proceedines.  When  the  execution  and 
the  affidavit  of  UTegality  are  returned  to  court, 
the  issue  thus  made  is  in  the  nature  of  a  mo- 
tion by  the  defendant  to  have  the  costs  retaxed, 
and  upon  the  trial  it  is  error  to  rttCnse  to  allow 
each  witness  to  prove  the  whole  number  of  days 
he  had  attended  court  upon  his  subpooia,  and 
thus  establish  the  correctness  of  the  amount 
In  his  favor  for  wliich  the  execution  was  issued. 

(Syllabus  by  the  Ckmrt) 

Error  from  Bux>erior  court,  Gordon  coonty; 
T.  W.  Mllner,  Judge. 

J.  Q.  Everett  was  convicted  of  an  aasault 
An  execution  was  issued  in  the  name  of  the 
state  for  the  use  of  several  witnesses  for  wit- 
nesses' fee&  There  was  a  Judgment  adverse 
to  the  execution  ptaintlSb,  and  the  state 
brings  error.    Revwsed. 

W.  S.  Rankin  and  B.  J.  Klker.  for  the  State. 
R.  J.  &  J.  McCamy,  for  defendants  In  error. 

■  LUMPKIN,  J.  1.  At  the  Pebniary  term. 
1890,  of  the  superior  court  of  Gordon  county, 
Everett,  upon  an  indictment  for  assault  with 
intent  to  mxirder,  was  convicted  of  an  as- 
sault, and,  by  the  Judgment  of  the  court,  was 
sentenced  to  pay  a  fine  of  $500  and  the  costs 
of  the  prosecution,  including  the  fees  of  the 
witnesses.  The  clerk  issued  an  execution,  in 
the  name  of  the  state,  for  the  use  of  several 
of  the  witnesses,  stating  their  names  in  the 
body  of  the  execution,  and  indorsing  on  the 
back  of  the  same  the  amount  to  which  each 
was  entitled.  The  execution  referred  to  the 
Judgment  already  mentioned,  and  recited  that 
it  was  Issued  in  pursuance  of  the  same.  Ttiis 
execution  was  levied  upon  the  property  of 
Everett,  who  thereupon  made  and  delivered 


to  the  sh^ff  an  afSdavlt  of  illegality,  deny- 
ing the  correctness  of  the  amounts  stated  to 
be  due  to  some  of  the  witnesses.  It  does  not 
distinctly  appear  from  the  record  how  the 
derk  arrived  at  the  amount  of  the  fees  due 
the  witnesses,  respectively,  but  it  is  infera- 
ble from  the  allegations  of  the  affidavit  of 
illegality  that  the  witnesses  went  before  the 
clerk,  and  made  affidavits  as  to  the  number 
of  days  they  had  attended  tn  obedience  to 
their  subpoenas.  Copies  of  some  or  all  of 
these  affidavits,  not  verified  by  the  derk, 
were  attached  to  the  recwd  sent  to  this  court, 
together  with  an  agreement  of  counsel  that. 
If  this  court  should  determine  they  were  prop- 
erly parts  of  the  record,  they  might  be  ex- 
amined and  treated  as  snch  without  being 
certified.  We  find,  upon  examination,  that 
they  are  not  parts  of  the  record  of  the  pres- 
ent case,  and  therefore,  even  if  mat^ial,  they 
could  not  be  considered  in  making  up  our 
Judgment  They  are,  however,  immaterial, 
and  are  mentioned  only  for  the  purpose  of 
Illustrating  the  position  taken  by  counsel  for 
the  defendant  In  error  in  the  argument  here. 
Referring  to  these  affidavits,  he  treated  the 
case  as  though  the  witnesses,  respectively, 
had  verified  their  subpoenas  under  the  provi- 
sions of  section  3842  of  the  Code^  for  the 
purpose  of  making  them,  together  with  the 
affidavits  as  to  attendance  theretmdor,  execu- 
tions against  the  property  of  Everett  View- 
ing the  case  in  this  light  the  contention  of 
defendant's  counsel  was  tjiat  the  evidence 
showed  the  witnesses  bad  pworn  falsely  as 
to  the  number  ot  days  they  attended  at  the 
February  term,  1890,  and  therefore  were  en- 
titled to  no  fees  at  all  as  witnesses  in  the 
case,  but  were  liable  to  Everett,  under  sec- 
tion 3843  of  the  Code,  for  fom-  times  the 
amount  of  the  fees  unjustly  claimed  against 
him.  Upon  this  assumption,  counsel  for  the 
defendant  further  contended  tltat  although,  in 
verifying  their  subpoenas,  the  witnesses  had 
made  mistakes  against  themselves  as  to  the 
number  ,of  days  they  bad  attended  at  pre- 
vious terms  of  the  court,  they  were  not  en- 
titled to  prove  this  fac^even  though  as  a 
result  it  would  appear  that  the  total  number 
of  days  for  which  each  claimed  fees  was  corr 
rect  The  answer  to  all  this  is  that  the  wit- 
nesses had  not  undertaken  to  give  the  sub- 
poenas themselves  the  force  and  efTect  of 
executions  by  complying  with  the  provisions 
of  section  3842  of  the  Code.  The  execution 
levied  was  issued  by  the  derk  from  a  Judg- 
ment of  the  superior  court,  and  the  presump- 
tion, without  regard  to  the  information  de- 
rived from  the  statements  of  counsel  ac  an 
inspection  of  the  copy  affidavits,  would  be 
that  the  clerk  discharged  his  duty,  and  took 
the  proper  means  of  Informing  himself  as  to 
the  amount  due  each  witness  before  under- 
taking to  issue  fbA  execution.  Of  course, 
if  he  made  mistakes  which  operated  unjustly 
against  the  defendant  they  could,  in  tiie 
proper  way,  be  corrected;  but  we  are  qui.t» 
ca:tain  tiiat  the  section  of  the  Code  last  cited 


Digitized  by 


Google 


74 


SOUTHEASTERN  REPORTER,  Vol.  20. 


(Oa. 


has  no  application  wbatever  to  a  case  of  this 
kind. 

2.  The  affidaylt  of  illegality  waa  based,  as 
ahready  stated,  on  the  ground  that  the  wit- 
nesses claimed  more  fees  than  they  were  en- 
titled to  receive.  It  undertook  to  specify 
the  number  of  days  for  which  each  witness 
claimed  fees,  the  number  of  days  he  actually 
attended,  and  the  excess  of  legal  fees  claim- 
ed by  each.  We  think  that,  In  order  to  au- 
thorize the  levying  officer  to  stay  further 
proceedings,  It  was  incumbent  upon  the  de- 
fendant to  pay  the  amount  due  each  witness, 
according  to  the  number  of  days  the  affidavit 
of  illegality  admitted  he  had  attended.  This, 
however,  was  not  done,  but  the  sherltF  re- 
turned the  execution  and  Illegality  to  court, 
and  the  Issue  thus  made  was  tried  before  a 
Jnry.  Logically,  It  was  a  proceeding  in  the 
nature  of  a  motion  by  the  defendant  to  have 
the  costs  retaxed,  which  was  proper  enough; 
but  upon  the  trial  It  was  error  to  refuse  to 
allow  each  witness  to  prove  tiie  number  of 
days  he  had  attended  court  upon  his  sub- 
poena, and  thus  establish  the  correctness  of 
the  amount  in  bis  favor  for  which  the  exe- 
cution was  Issued.  It  is  quite  probable  that 
at  the  trial  the  Judge  was  aware  of  the  er- 
rors made  by  the  witnesses  In  their  affida- 
vits as  to  the  number  of  days  they  attended 
at  the  February  term,  1890,  and  that  he  re- 
fused to  allow  them  to  make  tiie  proof  above 
Indicated  because,  in  his  oplni(»i,  they  for- 
feited, by  these  mistakes,  all  right  to  prove 
the  numbor  of  days  they,  had  attended  at 
previous  terms,  and  thus  show  that  the  er- 
rors th^  made  against  the  defendant  as  to 
the  time  of  their  attendance  at  the  last  term 
were  exactly  coimterbalanced  by  the  errors 
against  themselves  as  to  their  attendance  at 
former  terms.  If  this  be  so,  the  case  was 
tried  upon  the  wrong  theory.  In  any  event, 
however,  our  opinion  is  that,  as  to  the  issue 
made  by  the  levy  of  an  execution  of  the  kind 
mentioned  and  an  affidavit  of  illegality  there- 
to, it  was  the  right  of  tbe  plaintiffs  in  exe- 
cution to  show,  if  tfa^  could,  tbat  the 
amounts  in  favor  of  each,  as  Indorsed  upon 
the  execution,  were  fair  and  correct,  and,  to 
this  end,  to  prove  the  total  number  of  days 
they  had  attended  during  the  entire  penden- 
cy'«(  *iM  case.   Judgment  reversed. 


(S3  Oa.  <1» 

HAHN  et  al.  v.  AIXEN  «t  aL 

(Supreme  Court  of  Georgia.     March  26,  1894.) 

Fowass  ov  FAKTNEa— No^a  Waiving  Bxbmpttoss 
—  Petition  against  Imbolvknt  Fibii  —  Cuum 
BT  Okdinabt. 

1.  Where  one  m«nber  of  a  mercantile  part- 
nership, in  due  course  of  tiie  partnership  out- 
ness, executes  and  deUvers  in  the  name  of  the 
Arm  a  {Hromissory  note  in  wliich  all  rights  of 
homeat^d  and  exemptiDo  are  expressly  waived, 
the  waiver  ia  binding  oa  all  the  members  of  the 
firm,  so  far  as  the  personal  property  belon^ng 
to  the  firm  is  concerned,  and  no  memb^  is  en- 
titled to  aa  exemption  oot  of  the  mon^  aiisina 
from  a  sale  of  such  property  by  a  duly-appointed 


receiver,  as  against  a  Judgment  or  decree  foond' 
ed  on  such  a  note. 

2.  Where  the  ordinary  ia  made  a  party  to  a 
pending  petition  filed  under  the  "trader's  act" 
against  an  insolvent  partnership,  and  claims,  by 
virtne  of  an  exemption  allowed  one  of  the  part- 
ners, and  for  the  purpose  of  investment  nnder 
the  provisions  of  section  2016a  of  the  Code,  mon- 
ey in  the  receiver's  hands,  the  same  being  some 
of  the  proceeds  of  personalty  belonging  to  the 
partnership,  such  ordinary  is  not  entitled  to  any 
of  the  fund  before  the  payment  of  all  the  ex- 
penses of  raising  the  cash,  including  the  reason- 
able fees  and  clerk  liire  of  the  receiver,  and  the 
reasonable  fees  of  the  attornejrs  by  whose  swv- 
Ices  the  fnnd  was  brought  Into  coort 

(Syllabns  by  the  Conrt) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Writ  of  error  by  H.  Hahn  &  Go.  and  others 
to  a  Judgment  in  favor  of  B.  Y.  Allen  and 
otbeta.    Reversed. 

Dean  &  Smith.  O.  A.  Tliornwdl,  and  3.  W. 
Ewlng,  for  plaintitfs  In  error.  McHenry, 
Nunnally  &  Neel  and  G.  &  W.  Harris,  for  de- 
fendants in  error. 

LDMPKIN,  J.  1.  In  Harris  ▼.  Visschcr, 
67  Ga.  229,  this  court  decided  that  each  mem- 
ber of  a  partnership  could  take  a  homestead 
in  partnership  land,  the  same  being  assigned 
to  them  severally  in  separate  parcels;  and 
that  a  prior  creditor  of  the  partnership,  on 
reducing  his  debt  to  Judgment,  could  not  en- 
force it  over  the  homestead  right  The  cor- 
rectness of  this  decitUou  will  readily  appear 
when  it  is  remembered  that,  under  our  sys- 
tem, the  title  to  land  owned  by  a  partnorship 
vests,  not  in  the  partnership  itself,  but  in  the 
partners  individually  as  tenants  in  common. 
In  Blanchard  v.  Paschal,  68  Ga.  82,  this  court 
went  a  step  further,  and  decided  that  one 
partner  was  entitled  to  an  exemption  set 
apart  out  of  the  personal  property  belonging 
to  the  firm,  the  idea  upon  which  the  decision 
was  baaed  being  that  the  aasets  of  a  partner- 
slilp  belonged  to  the  individuals  composing 
the  firm.  We  are  aware  that  thia  dedsion  Is 
not  in  harmony  with  the  declsiona  of  otho: 
courts  upon  this  queation,  but  we  are  con- 
tent with  the  law  as  it  haa  been  settled  by 
this  court.  After  an  elaborate  discussion  of 
the  whole  matter.  Judge  Thompson,  in  his 
work  on  Homesteads,  upholds  the  view  taken 
by  our  court  He  says:  "We  have,  then,  in 
favor  of  the  rule  of  allowing  either  to  a  part- 
nership firm  or  to  the  individuals  composing 
it  the  exemption  fixed  by  statute  out  of  the 
partnership  assets  in  case  there  are  not  suffi- 
cient personal  assets,  a  principle  of  construc- 
tion which  seems  obvious  and  irrefutable; 
namely,  that  if  the  debtor  baa  any  interest  in 
property,  be  it  real  or  personal,  which,  under 
the  general  law,  the  creditor  can  subject  to 
the  satisfaction  of  his  debt  the  statute  of  ex- 
emptions will  step  in  and  secure  a  defined 
portion  of  it  to  the  debtor.  Against  this 
plain  principle,  we  have  a  rule  of  convenience 
merely,  supported  by  a  preponderance  of  au- 
thority, but  confessedly  based  upon  the  idea 
that  the  exemption  here  under  consldo'atlon 
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!s  several,  personal,  and  individual,  as  well 
itt  regard  to  the  property  to  wliicli  it  applies 
as  to  the  right  conferred,  and  also  upon  the 
Impracticability  of  giving  it  the  application 
sought  growing  out  of  the  nature  of  partner- 
ship property  and  the  relation  of  partners  to 
each  other  and  to  creditors,— an  impractica- 
bility which,  in  the  belief  of  the  writer,  is 
more  fandful  than  real."  Thomp.  Homest 
&  Ex.  i  216.  This  court,  however,  has  never 
yet  decided  that  where  one  member  of  a  mer- 
cantile partnership,  in  due  course  of  the  part- 
nership business,  executes  and  delivers  in  the 
name  of  the  firm  a  promissory  note,  waiving 
therein  all  rights  of  homestead  and  exemp- 
tion, such  waiver  is  not  binding  on  all  the 
members  of  the  firm,  so  far,  at  least,  as  the 
personal  property  belonging  to  the  firm  is 
concerned.  We  think  such  a  waiver  is  bind- 
ing on  all  tiie  members, and thatnooneof  them 
Is  entitled  to  an  exemption  out  of  the  per- 
sonal assets  of  the  partnership,  or  the  pro- 
ceeds of  the  same,  as  against  a  Judgment  or 
decree  founded  on  a  note  of  this  kind.  Any 
member  of  a  partnership,  unless  restricted  by 
the  terms  of  the  partnership  contract,  has  a 
right,  for  the  purpose  of  securing  a  debt  due 
by  the  partnership,  to  mortgage  its  goods,  or 
to  execute  a  bill  of  sale  to  the  same;  and  it 
is  also  the  right  of  any  member  to  sell  out- 
right the  goods  of  the  firm,  either  to  raise 
money  to  pay  Its  Indebtedness,  or  for  any 
other  purpose  arising  In  doe  course  of  the 
partnership  business.  Bank  t.  Cody  (last 
term)  19  S.  B.  831.  The  authority  of  a  part- 
ner to  thus  dispose  of  the  personal  property 
of  Qie  firm  grows  oat  of  the  doctrine  of 
agency.  Each  active  partner  is  necessarily 
an  agent  of  his  copartners  for  the  transaction 
of  the  lawful  business  of  the  firm.  The  gen- 
eral rule  on  the  law  of  agency,  and  the  ex- 
ceptions to  It,  are  thus  stated  by  Mechem: 
"It  may  be  stated  as  a  general  rule  that  an 
agency  may  be  created  for  the  transaction  of 
any  lawful  business,  and  that  whatever  a 
person  might  lavirfully  do,  if  acting  In  his 
own  right  and  in  his  own  behalf,  be  may 
lawfully  delegate  to  an  agent  In  dealing 
with  this  general  role,  two  principles  are  im- 
portant to  be  considered.  One  of  them  re- 
sults as  the  direct  and  natural  effect  of  the 
role  itself;  the  other  is  an  exception  to  IL 
These  are  (1)  that  authority  cannot  be  dele- 
gated to  do  an  act  which  is  illegal,  immoral, 
or  opposed  to  public  policy;  and  (2)  that  the 
performance  of  an  act  which  is  personal  in 
its  nature  cannot  be  delegated."  Mecfaem, 
Ag.  SS  18,  19.  We  see  no  reason  why  this 
general  rule,  which  Is  often  more  tersely  stat- 
ed, "qui  faclt  per  allum  facit  per  se,"  may 
not,  subject  to  the  exceptions  stated,  be  ap- 
plicable in  case  of  a  partnership.  Assum- 
ing It  to  be  so,  our  question  becomes  free 
from  much  of  the  difficulty  apparently  in- 
volved In  it  If  an  indlvidoal  sells  his  prop- 
erty outright  It  is  absolutely  certain  that  he 
has  no  longer  any  shade  of  right  to  an  ex- 
emption out  of  the  property  sold;  or.  If  he 


executes  a  bill  of  sale  to  secure  a  debt  Iio 
cannot  have  an  exemption  out  of  the  prop- 
erty covered  by  the  bill  of  sale,  as  against 
that  debt  If,  then,  a  partner,  by  reason  of 
his  relations  to  the  firm  and  of  his  agency  for 
his  co];>artners,  may  divest  the  partnership  of 
its  title  to  its  personal  assets,  and  thus  de- 
feat the  rights  of  himself  and  his  copartners 
to  an  exemption  out  of  the  same,  why  may 
he  not  do  likewise  by  waiving  the  exemption 
right  In  that  property,  both  of  himself  and 
them?  The  greater  power  necessarily  in- 
cludes the  less.  If  he  can  put  the  property 
absolutely  beyond  the  control  of  the  partner- 
eOiip  and  all  its  members,  we  think  he  cer- 
tainly has  the  right  to  bind  each  member  of 
the  firm  by  a  contract  made  in  its  behalf  not 
to  claim  the  benefit  of  an  exemption  out  ot 
it  In  making  the  waiv^,  be  does  nothing 
illegal,  immoral,  or  opposed  to  public  policy. 
Nor  is  the  authority  necessarily  delegated  to 
him  by  virtue  of  the, partnership  authority 
for  the  performance  of  an  act  personal  In  its 
nature.  He  has  the  right  within  the  scope 
of  the  partnership  businessi  to  deal  with  the 
personalty  Just  as  if  it  were  hia  own.  He 
has  a  personal  undivided  interest  in  every 
item  of  which  it  consists,  and,  in  dealing 
with  it  may  put  It  beyond  the  reach,  not  only 
of  himself,  but  also  of  his  coimrtners,  so  tar 
as  any  rii^t  to  exemption  Is  concerned.  In 
the  present  case,  the  goods  of  the  firm  having 
been  properly  sold  by  a  duly-appointed  re- 
ceiver, neither  member  of  the  firm  was  enti- 
tled to  an  exemption  out  of  the  money  In  the 
receiver's  hands,  as  against  Judgments  found- 
ed on  promissory  notes  of  the  firm  containing 
waivers  of  the  kind  above  described. 

2.  As  against  Judgments  n,ot  founded  on 
debts  of  this  kind,  the  exemption  would  be 
good.  Whether,  in  the  case  at  bar,  after  the 
satisfaction  of  the  Judgments  based  on 
"waiver  notes,"  and  of  all  other  claims  enti- 
tled to  priority  as  to  the  fund  in  the  receiv- 
er's hands,  anything  would  be  left  we  are 
unable  to  say.  This  will  have  to  be  deter- 
mined by  an  administration  of  tbat  fund  in 
accordance  with  the  rules  laid  down  in  this 
opinion.  A  claim  for  a  portion  of  the  money 
in  the  receiver's  hands  is  made  by  the  ordi- 
nary by  virtue  of  an  exemption  allowed  one 
of  the  partners,  and  the  claim  is  made  for 
the  purpose  of  Investment  under  the  provi- 
sions of  section  2016a  of  the  Oode.  It  must 
not  be  overlooked  that  the  property  itself 
from  which  this  money  resulted  was  never 
exempted,  but  the  exemption  specifically  cov- 
ers the  money  Itself,  after  the  receiver  real- 
ized It  from  the  sale  of  the  partnership  goods. 
We  therefore  entertain  no  doubt  that  be- 
fore any  exemption  could  be  allowed  out  of 
this  fond,  It  is  chargeable  with  all  the  ex- 
penses necessarily  and  properly  incurred  in 
raising  the  fund  by  converting  the  propoty 
into  cash;  and  these  expenses,  in  our  opin- 
ion. Include  reasonable  fees  as  derk  hire  for 
the  receiver,  and  also  reasonable  fees  of  the 
attorneys  by  whose  services  the  fund  was 
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bronght  Into  court  The  ftind  Itself  having 
been  created  by  the  servlcea  of  the  receiver, 
hiB  clerk  and  the  attorneys,  their  claims  upon 
it  are  of  the  highest  dignity,  and  entitled  to 
recognition  In  preference  to  the  claim  of  the 
ordinary,  based  npon  the  exemption.  Indeed, 
there  Is  no  fund  upon  which  the  exemption 
can  taiie  effect  until  these  several  charges 
shall  have  been  satisfied.  Judgment  re- 
versed. 


(93  OtL.  m) 

KING  et  aL  t.  SULUVAN  et  «1. 
(Siq>Teme  Coort  of  Georgia.     March  26,  1894.) 
ISBOLVEMT  Corporation  —  Riobts  or  Crbditoks 

— Unpaid  Stock   BcBsoRiPTioits — Cobporatjok 

AS  PAarr— Sbbvioi  bt  Fdbugatios— Pbocbbd- 

iKas  IN  Rem. 

L  Wliile  unpaid  stock  ■abscriptions  are  as- 
sets of  an  insolvent  corporation  for  the  benefit 
of  Its  creditors,  of  which  a  court  of  equity  will, 
by  proper  proceeding  in  personam,  comp^  pay- 
ment when  the  corporation  fails  or  refuses  to 
call  for  or  collect  the  same^  the  corporation  it- 
self is  b  necessary  party  to  snch  a  proceeding, 
and  jurisdiction  for  this  purpose  over  a  foreign 
corporatioa  which  has  no  office,  officer,  agent, 
or  idace  of  business  in  this  state  cannot  be  ob- 
tained by  merely  serving  .the  corporation  by  pub- 
lication. 

2.  In  order  to  proceed  by  petition,  whether 
at  law  or  in  eqnity,  against  q>ecific  assets  of  a 
foreign  corporation,  such  as  bonds  or  stocks,  for 
the  purpose  of  subjecting  them  to  the  satisfac- 
tion of  a  judgment  against  the  corporation, 
where  no  service  can  be  had  upon  it  otherwise 
than  by  pablication,  tha  snit  must  be  one  quasi 
in  rem,  and  the  assets  must  be  described  so  that 
they  can  be  identified  and  seized,  the  jurisdiction 
to  adjudicate  or  decree  in  such  case  depending 
np<«i  an  actoal  seiznr^  lawfully  made  before  or 
pending  the  action.  An  allwation  made  on  in- 
lormanoa  and  belief  is  insufficient  which,  in  ef- 
fect, charges  that  the  foreign  corporation  had, 
without  consideration,  delivered  to  its  codefend- 
ants  (some  of  its  Btockh(kders  rendent  in  this 
state)  bonds  and  stocks  of  a  named  railroad  com- 
pan}%  without  farther  description  of  the  property 
sought  to  be  readied  and  appropriated. 

8.  The  grayer  that  each  of  the  defendants 
sued  with  the  conraration  be  compelled  to  an- 
swer whether,  at  any  time,  be  received  from  the 
corporation  any  bonds  or  stocks,  and  for  the  ap- 
pointment of  a  receiver  to  sue  for  and  realize 
thar  value  for  the  benefit  of  the  complaining 
creditors,  will  not  aid  the  Jurisdiction. 

(Syllabus  by  the  Court) 

Error  from  saperior  court  Floyd  coonly; 
W.  M.  Henry,  Judge. 

Writ  of  error  by  X  King  aiid  others  to  a 
]adgm«it  In  favor  of  M.  A.  Sullivan  and  oth- 
txn. 

Dabney  &  Ponchfi  and  W.  W.  Brookes,  for 
plaintiffs  in  error.  Dean  &  Smith  wai  Geo. 
&  Walter  Harris,  fw  defendants  in  error. 


LUMPKIN,  J.  1.  It  is  w^-settted  law 
that  unpaid  stock  sobscriptions  are  assets  of 
am  insolvent  corp<H:ation  which,  when  proper- 
ly reached,  may  be  applied  for  the  benefit  of 
Its  creditora  It  is  primarily  the  duty  of  the 
proper  ofilcers  of  the  corporation  to  compel, 
tar  this  purpose,  payment  of  such  unpaid 
subscriptions;  but  if  they  fail  or  r^use  to 
call  for  and  collect  the  same,  a  court  of 


eqnIty,  by  an  appropriate  iiroceedlng,  will  en- 
force such  collection,  and  properly  apply  the 
proceeds  thereof  to  the  claims  of  the  credit- 
ors. To  such  a  proceeding,  however,  the 
corporation  Itself  is  a  proper  and  necessary 
party.  The  above  proirasltions  are  so  ob- 
viously sound,  and  so  generally  recognized 
as  correct  it  is  hardly  necessary  to  support 
them  with  authority.  We  have  before  us, 
however,  two  cases  directly  In  point  which 
we  will  cite:  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501;  Bank  v.  Smith  (Mass.)  6  Fed.  215. 
One  reason,  among  others,  why  the  corpora- 
tion Is  a  necessary  party.  Is  the  fact  that  It 
has  an  undoubted  right  to  be  heard  upon  the 
question  as  to  whether  or  not  tliere  Is  a  neces- 
sity for  collecting  the  unpaid  stock  subscrip- 
tions, and.  If  so,  as  to  what  disposition 
should  be  made  of  the  same.  The  equities 
existing  between  the  corporation  and  Its 
stockhold»8  who  have  not  fully  paid  for 
their  stock  are  involved,  and  these  eqtilties 
cannot  be  adjusted  without  having  the  cor- 
poration before  the  court  so  that  It  can  be 
precluded  by  the  Judgment  or  decree  ren- 
dered. Otherwise,  If  the  creditors  of  a  cor- 
poration were  to  compd  payment  of  unpaid 
subscriptions  from  its  stockholders  without 
making  the  corporation  a  party,  there  would 
be  apparenUy  nothing  to  prevent  the  corpo- 
ration from  again  compelling  payment  tc 
Itself  by  these  same  stockholders,  as  It  would 
not  be  bound  by  a  Judgment  or  decree  ren- 
dered In  a  case  in  which  It  had  not  been 
heard.  A  proceeding  of  the  kind  above  men- 
tioned is,  so  far  as  the  corporation  Ls  con- 
cerned, a  proceeding  In  personam;  and  there- 
fore, in  order  to  give  the  court  Jurisdiction 
for  the  purpose  indicated,  actnal  service  is 
essential.  In  the  case  of  a  foreign  corporar 
tion  which  has  no  office,  officer,  agent  or 
place  of  business  in  this  state,  such  Jurisdic- 
tion cannot  be  obtained  by  merely  serving 
the  corporation  by  publlcatton.  This  doc- 
trine is  supported  by  the  principle  announced 
in  Pennoyer  v.  Neff,  95  U.  S.  714,  la  which  it 
was  held  that  a  personal  Judgment  rendered 
by  a  state  court  against  a  nonresident  of  the 
state.  In  an  action  upon  a  money  demand, 
was  without  validity  where  the  defendant 
was  served  by  publication,  but  upon  whom 
no  personal  service  of  process  within  that 
state  was  made,  and  who  did  not  appear. 

Z  Another  object  of  the  petition  filed  in 
the  present  case  was  to  compel  some  of  the 
stockholders  of  the  corporation  who  resided 
In  this  state  to  surrender  certain  bonds  and 
stoGlu  of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company,  without  further  de- 
scription of  the  same,  and  which  the  peti- 
tion, on  m^ e  information  and  belief,  charged 
that  the  Rome  &  CarroUton  Construction 
(Company  had,  without  consideration,  dellv- 
«'ed  to  these  stockholders.  The  theory  of 
the  petition  was  that  these  securities  really 
belonged  to  the  latter  company,  and  should 
be  subjected  to  the  payment  of  its  debts.  In 
so  far  as  the  relief  thus  sought  Is  concerned. 
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ttae  proceeding  Is  one  quasi  In  rem,  there  be- 
ing, for  the  reasons  already  stated,  no  Juris- 
diction over  the  construction  company  giving 
the  petition  any  standing  in  court  as  a  pro- 
ceeding In  personam.  Had  the  petitioners 
endeavored  to  reach  these  alleged  assets  ot 
the  construction  company  by  attachment  and 
levy,  it  would  have  been  necessary  to  have 
the  assets  seized  by  the  levying  officer  be- 
fore the  court  would  have  Jurisdiction  to  ren- 
A&e  a  Judgment;  and,  in  order  to  have  the 
levy  made,  It  would  be  Incumbent  npon  the 
plaintiffs  to  locate  and  Identify  the  property, 
ao  that  the  same  could  be  pointed  out  to  the 
sheriff.  This  being  an  effort  to  proceed  by 
petition  against  the  stocks  and  bonds  as 
specific  assets  of  the  foreign  corporation,  and 
It  being  in  the  nature  of  a  proceeding  in  rem, 
we  think  the  description  given  of  the  stocks 
and  bonds  entirely  Insiifficlent  It  would  be 
Impossible,  under  such  &  description,  to  Iden- 
tify and  seize  them.  We  think  the  Jurisdic- 
tion of  the  court  to  make  any  adjudication 
or  decree  as  to  these  assets,  In  a  case  of  this 
kind,  depends  upon  an  actual  seizure  law- 
fully made  before  or  pending  the  action. 
Otherwise,  the  plaintiffs,  by  a  mere  fishing 
petition,  might  secure  a  substantial  right,  to 
obtain  which  the  remedy  by  attachment  and 
levy  would  seem  to  be  amply  sufficient  If  they 
could  Identify  and  point  out  .the  property 
sought  to  be  reached  and  appropriated  to 
their  claims.  The  fact  that  they  cannot  do 
this  may  piake  the  remedy  by  attachment 
and  levy  unavailable;  'but,  even  If  this  be  so. 
It  affords  no  reason  for  placing  them  upon' 
better  grotmd  merely  by  going  Into  equity. 
Had  they  begun  by  attachment,  and  caused 
garnishments  to  be  served  on  the  stockhold- 
«a  who,  according  to  their  allegations,  were 
holding  property  reaJly  belonging  to  the  cor- 
poration, the  question  presented  would  be 
different 

8.  We  do  not  think  the  prayer  that  each  of 
the  stockholders  who  was  made  a  party  de- 
fendant to  the  action  might  be  compelled  to 
answer  whether,  at  any  time,  he  received 
from  the  corporation  any  bonds  or  stocks, 
and  for  the  appointment  of  a  receiver  to  sue 
for  and  realize  their  value  for  the  benefit  of 
the  complaining  creditors,  aided  the  Jurisdic- 
tion. In  order  to  authorize  the  granting  of 
the  relief  sought  by  the  petition,  so  far  as 
these  stocks  and  bonds  ave  concerned.  It  was 
necessary  for  the  corporation  to  have  been 
served  in  such  a  way  as  to  give  the  court  Ju- 
risdiction over  It  in  personam;  and,  as  this 
could  not  be  done  by  publication,  we  are  at 
a  loss  to  perceive  how,  by  a  mere  prayer  for 
discovery  against  some  of  the  stockholders, 
tbe  plaintiffs  could  be  put  on  any  better  foot- 
ing BO  far  as  the  question  of  Jurisdiction  is 
c<nu!erned.  The  Jurisdiction  depends,  not 
upon  the  prayers  and  allegations  of  the  peti- 
tion, but  upon  the  fact  of  service.  Besides, 
tbe  prayer  for  discovery  hardly  amounted  to 
S  proper  compliance  with  the  requirements 
of  sectlou  4176  of  the  Code,  which  declares 


that,  when  discoYO^  is  sought,  not  only  sball 
It  be  specially  prayed,  but  also  that  Inter- 
rogatories regularly  numbered  shall  be  em- 
bodied In  the  petition  as  to  evei^  point  on 
which  discovery  is  sought,  and  the  names  of 
tbe  defendants  stated  from  whom  answers 
under  oath  or  affirmation  are  required.  Judg- 
ment reversed. 


HTTDSON  et  al.  v.  SULLIVAN  et  at 
(Supreme  Court  of  Georgia.  March  26,  1804.) 
Militia  Distkicts— Cbakoe  of  Links— Right  or 
Apfeai.. 
The  determinatioa  by  an  ordinary  or  a 
board  of  county  oommissioiiers  in  prooeedingi  for 
changing  militia  district  lines,  under  section  484 
et  seq.  of  the  Code,  presents  no  judicial  ques- 
tion, the  same  not  being  an  adjndication  be- 
tween parties  litigant.  It  follows  that  the 
Judge  of  the  anperiw  court  has  no  jurisdiction 
to  review  by  certiorari .  the  decision  in  such  a 
matter,  and  the  supreme  court  is  also  without 
Jurisdiction,  the  judge  of  the  superior  court  hav- 
ing declined  to  usurp  any. 
(SyUabus  by  tbe  Ooort) 

Error  from  superior  ooort,  Floyd  coontr; 
W.  M.  Heary,  Judge. 

Petition  by  Hudson  and  Walker  for  oer- 
tiorarl  to  review  the  action  of  commissioners 
In  changing  the  line  between  two  militia  dis- 
tricts. The  petition  was  denied,  and  peti- 
tioners bring  error.    Dismissed. 

Wrlgbt  &  Harper,  for  plaintiffs  in  error. 
Geo.  ft  Walter  Harris,  for  defendants  in  er- 
ror. 

LUMPKIN,  J.  Hudson  and  Walker  sought 
to  review  by  certiorari  the  action  of  tbe 
board  of  commissioners  of  roads  and  reve- 
nues of  Floyd  county  In  changing  the  line  be- 
tween two  militia  districts.  The  refusal  of 
tbe  Judge  of  the  superior  court  to  sanction 
the  petition  for  certiorari  is  the  error  act- 
signed.  In  our  opinion,  the  Judge  was  right. 
The  strong  intimation  of  this  court  In  Hill*. 
man  v.  Harris,  84  6a  436,  11  S.  B.  400,  that 
the  action  of  the  ordinary  in  changing  dls- 
ti-Ict  lines  is  flnaJ,  and  not  subject  to  revlftw 
by  the  writ  of  certiorari  or  otherwise,  is  now 
adopted  as  the  correct  law  upon  this  ques- 
tion. Of  course,  it  makes  no  difference  in 
principle  that  In  the  present  case  the  action 
complained  of  was  taken  by  tbe  board  of 
county  commissioners,  Instead  of  the  or- 
dinary, they  having  Jurisdiction  of  the-  mat- 
ter. The  reasons  given  by  Chief  Justice 
Bleddey  In  the  case  cited  are,  we  think,  soffl- 
clent,  and  conclusive  upon  the  question  pre- 
sented. The  case  of  Leathers  V;  Furr,  62  Ga. 
421,  relied  on  by  counsel  for  the  plaintiffs  In 
error,  is  not  at  all  like  the  present  ca96. 
That  case  involved  litigation  between  two 
Individuals  concerning  a  private  way,  the 
one  alleging  a  right  to  the  use  of  the  way, 
and  seeldng  to  have  obstructions  removed 
therefrom,  and  the  other  denying  and  con- 
testing this  right.  Inasmuch  as  the  Judge  of 
the  superior  court  properly  declined  to  as- 


Digitized  by  V^jOOQIC 


18 


SOUTHBASTBBN  BBPOETBR,  VoL  20. 


(Ga. 


mme  jorlsdlctioii  of  tbe  petition  presented 
to  blm,  this  court  is  also  without  jurisdiction 
In  the  matter;  and,  accordingly,  we  have  or- 
dered the  writ  of  error  to  be  dismissed,  thus 
following  the  practice  indicated  In  Pope  v. 
Jones,  79  Ga.  487,  4  S.  E.  880.  Writ  of  er- 
ror dismissed. 


(93  Qa.  633) 

WHITE  T.  PARKS  et  al. 
(Supreme  Court  of  Georgia.  March  26,  1894.) 
LiBEi.— Blacelistino  Alleged  Uebtok  —  Bcrn- 
ciENCT  OP  Complaint. 
To  "blacAlist"  a  person  In  writing,  and 
thus  publish  of  and  concerning  him  that  be  is  a 
delinquent  debtor,  wlien  in  fact  he  owes  noth- 
ing, teaia  to  Injure  his  reputation,  render  iiim 
odious,  and  expose  him  to  public  contempt 
Construing  the  declaration  as  alleging  that  tne 
libelous  matter  which  was  falsely  and  mali- 
ciously published  by  the  defendants  of  and  con- 
cerning the  plaintifF  was  that  the  latter  was  a 
delinquent  debtor  to  the  former  in  the  sum  of 
$3.35,  the  decIaraticHi  sets  forth  substantially  a 
cause  of  action.  Failure  to  copy  the  libel  in  the 
declaration,  or  to  set  forth  Its  words  according 
to  their  exact  tenor,  is  only  bad  pleading  in 
matter  of  form,  and,  in  Greorgia  practice,  will  be 
di8T^:arded  on  general  demurrer.  Sudi  a  de- 
fect is  amendable,  and  should  be  pointed  oat  by 
Vedal  demnrrer. 

(Syllabus  by  the  C!onrt) 

E^rror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Henry  White  against  H.  B. 
Parks  &  Go.  Judgment  for  defendants,  and 
plaintUt  brings  error.    Reversed. 

Geo.  &  Walter  Harris  and  Keece  &  Denny, 
for  plalntltr  In  error.  McHenry,  Nunnally  & 
Neel  and  Seaborn  &  Moses  Wright,  for  de- 
fendants In  error. 

LUMPKIN,  J.  Ibe  declaration,  fairly  con- 
strued, alleges  In  substance  that  the  defend- 
ants, who  were  members  of  a  certain  mer- 
chants' association,  published  ,and  caused  to 
be  published  a  false  and  malicious  libel  of 
and  concerning  the  plaintiff,  by  writing  and 
procuring  to  be  written  his  name  upon  a  list 
of  delinquent  debtors,  thereby  representing 
that  he  was  Indebted  to  the  defendants  in 
the  sum  of  $3.35,  when  In  fact  he  owed  the 
defendants  nothing  at  all,  which  Ust,  at  the 
Instance  and  procurement  of  the  defendants, 
was  exhibited  to  many  persons.  The  declarar 
tlon  charges  that  the  defendants  did  the  acts 
mentioned  for  the  purpose  of  blackening  the 
plaintiff's  honesty.  Integrity,  and  reputation; 
that  by  ao  placing  his  name  upon  that  list, 
and  having  the  same  circulated,  it  was  the 
intention  of  the  defendants  to  publish  the 
plaintiff  as  one  able  to  pay  his  debts,  but 
lacking  the  honesty  to  do  so;  and  that  this 
was  understood  to  be  the  meaning  and  in- 
tention of  the  defendants  by  all  persons  to 
whom  the  list  was  exhibited.  To  this  declara- 
tion the  defendants  demurred  on  the  ground 
that  the  publication  complained  of  was  not 
actionable,  and  that  no  cause  of  action  was 
set  forth.  Also,  upon  the  further  grounds 
HtMt  the  declaration    set  forth  "the  under- 


standing of  p^sons  aa  innuendo;"  "that  an 
innuendo  must  be  pleaded  as  fact,  and  not 
as  understanding;"  and  that  the  Innuendo 
pleaded  "points  and  enlarges  the  publica- 
tion beyond  its  natural  and  common  mean- 
ing in  its  usual  acceptation,  and  has  not  the 
proper  Introductory  averments  to  warrant  the 
same." 

Irrespective  of  the  innuendo,  and  the  ob- 
jections to  the  same  raised  by  the  demurrer, 
we  tliink  the  declaration  sets  forth  a  cause 
of  action.  Its  allegations  amount,  at  least, 
to  a  direct  charge  that  the  plaintiff  was  false- 
ly and  maliciously  "bladdlsted"  in  writing, 
and  thus  published  to  the  world  as  a  delin- 
quent debtor,  when  In  fa<rt  he  owed  nothing. 
Certainly,  this  tended,  to  some  extent,  to  in- 
jure his  reputation,  render  him  in  some  de- 
gree odious,  and  expose  him  to  public  con- 
tempt This,  under  the  definition  of  libel  con- 
tained in  section  2974  of  the  Code,  was  suffi- 
cient to  render  the  publication  libelous,  and 
actionable  per  se.  We  base  om:  decision  up- 
on the  plain  language  of  the  Code.  Atten- 
tion is  called,  however,  to  an  Interesting 
case,  somewhat  similar  as  to  the  facts,  in 
which  the  subject  now  undo:  consideration 
was  dealt  with  at  length.  Mueize  t.  Tuteur, 
77  Wis.  236,  46  N.  W.  123. 

It  will  be  obs^red  that  the  demurrer  does 
not  specially  complain  that  the  plaintiff  fail- 
ed to  copy  or  set  forth  In  the  declaration  the 
libel  complained  of.  "Hie  complaint  should 
set  out,  and  purport  to  set  out,  the  very  words 
published.  The  proper  term  by  which  to  In- 
dicate that  tbe  very  vrorda  are  set  forth  la 
tenor.'"  Townsh.  Sland.  &  L.  §  329,  and 
notes.  Good  pleading  would  undoubtedly  re- 
quire that  the  libel  itself,  or  at  least  so  much 
of  it  as  relates  to  or  mentions  the  plaintiff, 
should  be  set  forth  In  fall;  but  nnder  the 
practice  prevailing  in  this  state  the  omission 
to  do  so  is  only  bad  pleading  In  matter  of 
form,  advantage  of  which  cannot  be  taken 
by  general  demurrer.  The  defect  In  the 
declaration  Is  certainly  amoidable,  and  ex- 
ception to  It  should  have  been  taken  by  a 
special  demurrer. 

We  have  set  fbrth.  In  substance,  all  of  the 
demurro:,  simply  to  show  It  did  not  special- 
ly complain  of  the  defect  mentioned.  In  so 
far  as  It  deals  with  the  Innuendo  laid  in  the 
declaration,  it  requires  no  notice  at  our  hands, 
because,  as  already  stated.  In  our  opinion  the 
declaration  would  be  good  In  substance  even 
if  the  Innuendo  were  entirely  omitted.  Judg- 
ment reversed. 


(U  Oa.  «39) 
PHILLIPS  et  al.  ▼.  COOPER. 
(Supreme  Court  of  Georgia.     March  26,  1804.) 

FUBOHASK-MOIiBT  NOTE— FAILTHtB    OV  CONBIDBKA- 

TiON — Eviction  bt  Pakaxodnt  Titlb— Coxpb- 

TBNCT  of  WiTNBBS  —  TbANBACTIOK  WITH  DbOB- 
DBNT. 

1.  A  recovery  in  ejectment  by  the  consent 
of  the  surviving  defendant  in  the  action  is  not 
sufficient  evidence  to  establish  failure  of  cos- 
sideration  of  a  promioaory  note  i>reviouBly  made 
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by  Wm  to  his  eodefendant  in  the  action  for  the 
porchaae  money  of  the  premises,  althoogb  the 
latter,  at  the  time  of  taitine  the  note,  conveyed 
to  the  former  by  deed  with  warranty  of  title, 
such  codefendant  (the  warrantor)  not  having 
consented  to  the  recovery,  but  having  died  pend- 
ing the  snit,  and  leaving  nndisposed  of  a  plea 
to  the  merits. 

2.  AVhere  the  "real  plaintiff"  in  an  action  of 
ejectment  is  not  the  grantee  from  the  state,  he 
cannot  ri^tly  recover  on  a  demise  from  snch 
grantee  withont  showing  some  wirity  of  title 
or  estate,  legal  or  equitable,  with  him,  (^  some 
representation  or  agency  in  his  behalf  which 
would  render  snch  recovery  allowable  and  proff- 
er, according  to  the  tme  spirit  of  the  law  gov- 
erning actions  of  ejectment 

3.  In  an  action  upon  a  promissory  note  giv- 
en by  the  vendee  to  the  vendor  for  the  purchase 
money  of  land,  paramonnt  ontstanding  title  rel- 
atively to  the  title  of  the  vend<»',  whatever  that 
may  be,  is  not  shown  by  producing  in  evidence 
a  copy  grant  from  the  state  and  a  deed  of  con- 
veyance from  one  stranger  to  another  stranger. 

4.  The  plaintiffs  below  were  competent  •• 
witnesses  in  their  own  behalf. 

6.  The  evidence  warranted  the  verdict,  and 
the  court  erred  in  granting  a  second  new  trial. 
(Syllabos  by  the' Court) 

Error  from  superior  court,  Paulding  county; 
0.  G.  JaneB,  Judge. 

Action  by  M.  M.  and  0.  C.  Phillips  against 
X.  J.  Cooper.  Judgment  for  defendant,  and 
plalntifTs  bring  error,    tleversed. 

J.  J.  Nortbcutt  and  W.  B.  Splnbs,  for  platn- 
tlfls  In  error.  Roberts  &  McGregor,  for  de- 
fendant in  error. 


LTTlfPKIN,  J.  An  action  was  brought  by 
M.  M.  and  O.  C.  Phillips  against  Cooper  uptm 
a  nonnegotiable  promissory  note  made  and 
delivered  by  the  latter  to  one  Austin,  who  in- 
dorsed  the  same  to  the  plaintiffs.  Among 
other  things,  Cooper  pleaded  that  the  note 
saed  on  was  assigned  by  Atistln  to  the  plain- 
tiffs only  as  collateral  security  for  a  debt 
which  Austin  owed  them,  and  which  be  had 
folly  paid.  So  far  as  this  defense  was  con- 
cerned, the  evidence  was  conflicting,  but  was 
amply  anfSdent  to  authorize  the  Jury  to  find 
that  the  debt  of  Austin  to  the  plaintUTs  se- 
cured by  this  note  had  not  been  paid.  Cooper 
further  pleaded  that  the  oonslderaticn  of  the 
note  had  totally  fiiiled,  because  It  was  given 
by  him  to  Austin,  together  with  other  notes, 
for  the  purchase  of  a  lot  of  land,  Austin  mak- 
ing to  Cooper  a  warranty  deed  thereto;  liiat 
Cooper  went  Into  possession  of  the  land  un- 
der this  deed,  tmt  had  been  In  possession  only 
a  short  time  when  an  action  of  ejectment  was 
brought  against  him  and  Austin  by  one  Bu- 
chanan, after  which  the  land  trade  between 
Cooper  and  Austin  was  rescinded,  Cooper  de- 
livering up  his  deed  and  svirrendering  posses- 
sion of  the  land  to  Austin,  while  the  latter 
returned  to  Cooper  all  his  notes  except  the 
one  now  sued  on,  whioh  note  he  promised  to 
get  ttom  the  plaintiffs  and  surrender  to 
Cooper,  but  had  failed  to  do  so;  that  after- 
wards Buchanan  and  others  brought  another 
action  of  ejectment  against  Austin,  Cooper, 
and  one  Hoeford,  seeking  to  recover  the  land, 
to  which  action  pleaa  of  the  general  issue 


and  iwescrlption  were  filed  by  aU  the  de- 
fendants, indudlng  Austin,  but,  before  the 
case  was  finally  determined,  Austin  died  in- 
solvent, no  parties  were  made  in  his  stead, 
and  the  suit  was  then  dismissed  as  to  Austin, 
whereupon  Cooper  consented  that  a  verdict 
for  the  land  might  be  taken  as  against  him. 
There  was  no  evidence  whatever  to  sustain 
the  allegations  in  Cooper's  plea  that  the  land 
trade  between  himself  and  Austin  was  re- 
scinded, or  that  the  papers  relating  to  that 
trade  were  mutually  returned,  and  the  land 
surrendered  to  Austin;  nor  does  It  distinctly 
appear  what  disposition  was  made  of  £he 
first  action  of  ejectment  above  mentioned, 
although  It  is  really  immaterial  what  did  be- 
come of  it  Tbis  branch  of  the  defense,  re- 
duced to  Its  last  analysis,  was  that  the  con- 
sideration of  the  note  had  entirely  failed, 
because  Cooper  was  evicted  from  the  land 
under  a  paramount  title,  and  that,  althougu 
the  plaintiffs  acquired  tifle  to  the  note  before 
Its  maturity,  and  without  actual  notice  of  the 
equities  existing  between  Cooper  and  Austin, 
this  defense  was  available  against  them  be- 
cause the  note  in  question  was  nonnegotiable. 
The  jury  found  for  the  plaintiffs,  this  being 
the  second  verdict  In  their  favor.  Under  the 
facts  disclosed  by  the  record,  we  think  the 
court  erred  in  setting  this  verdict  aside. 

1.  Having  consented  to  the  verdict  against 
him  in  the  action  of  ejectment,  the  burden 
was  upon  Cooper  to  show  affirmatively  that 
the  titie  under  which  he  was  evicted  was 
paramount  Haines  v.  Fort,  98  Ga  — ,  18 
S.  E.  9W.  Had  Cooper  been  sued  alone  for 
the  land,  a  verdict  and  judgment  against  him 
would  certainly  not  have  been  concluMve  up- 
on Austin  that  the  eviction  was  under  par- 
amount tiUe,  unless  the  latter  had  been  noti- 
fied of  the  suit,  and  had  failed  to  defend  It 
We  do  not  think  it  makes  any  difference  in 
principle  that  Austin  was  a  party  to  the  ac- 
tion of  ejectment,  it  ax>peaiing  that  he  had 
filed  a  plea  to  the  merits,  but  was  cut  off  by 
death  from  any  opportunity  to  sustain  it;  that 
the  action  was  then  dismissed  as  to  him,  and 
was  never  subsequentiy  defended  by  any 
representative  of  his  estate.  What  might 
have  been  the  fate  of  Austin's  plea  had  he 
lived  and  contested  to  the  end  the  plaintiff's 
right  to  recover  cannot  now  be  known;  but 
certainly  It  was  incumbent  upon  Cooper  to 
show  that,  notwithstanding  the  defense  filed 
by  Austin,  in  which  he  himself  joined,  a  re- 
covery for  the  plaintiff  was  inevitable. 

2.  The  action  of  ejectment  last  above  men- 
tioned was  brought  on  the  several  demises 
of  Buchanan  and  others,  including  J.  O.  and 
D.  C.  Hawthorn.  It  appears  from  a  re<dtal 
In  the  bill  of  exceptions,  however,  that  the 
Hawthorns  were  the  real  plaintiffs  in  the  ac- 
tion. A  copy  grant  from  the  state  of  the 
land  In  dispute  to  Buchanan  was  introduced 
in  evidence.  Conceding  that  Buchanan  was 
the  grantee  from  the  state,  we  do  not  think 
the  Hawthorns  could  have  rightiy  recovered 
upon  a  demise  to  him,  without  showing  soma 


Digitized  by  V^jOOQIC 


/?0 


SOUTHBA8TBBN  BBPOBTBB,  VoL  iO. 


«*• 


privity  of  title  or  estate  wltb  blm,  or  some 
rigbt  of  representation  or  agency  in  his  be- 
half, wliich  would  authorize  the  use  of  his 
name  by  them.  If  this  view  is  not  sound,  any 
person,  by  merely  producing  a  duly-certlfled 
copy  grant,  which  any  one  could  obtain  by 
simply  paying  the  requisite  fee,  could,  with- 
out more,  make  oat  a  prima  facie  case  for  the 
recovery  ot  the  land  covered  by  the  original 
grant,  no  matter  by  whom  or  under  wliat 
title  the  same  might  then  be  held.  This 
would  be  possible,  although  the  action  might 
be  brought  without  the  knowledge  of  the 
grantee,  and  by  one  who  had  no  authority 
whatever  to  ua^  his  name.  For  this  reason, 
the  Oode  (section  413)  provides  that,  on  reason- 
able grounds,  any  attorney  who  assumes  the 
right  to  appear  In  a  cause  may,  on  motion, 
be  required  to  produce  or  prove  the  authority 
under  which  he  appears,  and  to  disclose, 
whenever  pertinent  to  any  issue,  the  name 
of  the  person  who  employed  him.  Hence  w« 
say  that  a  recovery  in  ejectment  should  not 
be  had,  upon  a  demise  to  the  grantee  from  the 
state,  by  another  person,  who  shows  neither 
title  from  the  grantee,  nor  any  right  to  sue 
or  recover  In  his  name.  This,  we  think,  is  in 
accord  with  the  true  spirit  of  the  law  govern- 
big  actions  of  ejectment. 

8.  While  one  who  has  given  a  promisaoiy 
note  for  the  purchase  money  of  land  need  not. 
In  ordo'  to  defeat  a  recovery  upon  the  note 
on  the  ground  that  its  Cionsideration  had  fail- 
ed because  of  the  existence  of  an  outstanding 
title  paramount  to  that  of  his  vendor,  be  ac- 
tually sued  and  evicted  from  the  land,  it  Is 
tncombent  upon  him  to  show  that  the  alleged 
outstanding  title  was,  in  fact,  paramount  to 
that  of  his  vendor,  and  that,  consequently, 
an  action  by  ttie  holder  of  that  title  would 
necessarily  prevail.  If  Copper  had  not  been 
sued  in  ejectment  at  all,  he  woiuld  have  had 
the  right  to  surrender  the  land  anyhow.  If 
the  outstanding  title,  relatively  to  the, title 
ot  bis  vendor,  was  paramount,  and  was  held 
by  another.  It  follows,  of  course,  that  Oo<^ 
es'B  voluntary  submission,  to  a  vordict  against 
him  in  the  ejectment  suit  would  have  been 
proper,  provided  he  bad  shown  on  the  trial 
of  the  present,  case  that  the  real  plaintlflB  in 
tike  ejectment  suit  (the  Bawthoms)  held 
such  title.  This,  however,  he  did  not  show. 
He  merely  Introduced  in  evidence  the  copy 
grant  to  Buchanan  above  mentioned,  a  deed 
of  gift  from  one  Flumer  to  the  Hawthmms, 
and  the  warranty  deed  from  Austin  to  him- 
self, all  oovortng  the  land  in  question.  He  did 
not  even  show  that  these  papers  were  ex- 
hibited In  the  ejectment  suit  which  he  volun- 
tarily refused  to  defend.  They  certainly 
would  not  have  Justified  him  in  submitting 
to  a  verdict  had  they  then  been  exhibited 
to  him.  The  copy  grant  to  Buchanan  and  tiie 
deed  from  Plumer  to  the  Hawthorns  would 
not,  without  more,  have  authorized  a  recov- 
ery in  favor  of  the  latter. 

4.  The  ptaintilTs  bt-low  w£re  ocKiipetent  as 
witnesses  In  their -own  beimlf  as  to  transac- 


tions between  themselves  and  t&e  deoeaaed, 
Austin,  the  action  not  being  one  to  which  a 
personal  representative  of  Ills  estate  was  » 
party.  In  construing  the  evidence  act  of 
1889  (Acts  1889,  p.  86),  we  find  it  the  safer 
course  to  adhere  to  the  plain  letter  of  Its 
terms,  and  thus  avoid  the  confusion  which 
arose  from  attempted  liberal  constructions  of 
Its  predecessor,  the  evidence  act  of  1868. 

6.  We  think  the  coort  erred  bi  granting  a 
second  new  trial.  We  are  quite  certain  tt 
could  not  have  been  granted  upon  the  idea 
that  the  plea  alleging  payment  of  the  d^t  of 
Austin  to  the  plaintiffs,  to  secure  whldi  the 
defendant's  note  had  been  assigned  to  them, 
was  sustained.  The  evidence,  as  already 
stated,  was  amply  sufficient  to  uphold  a  ver- 
dict to  the  contrary;  and  the  trial  Judge  could 
hardly,  under  the  drcumstanoes,  have  set 
aside  a  second  finding  for  the  plaintUfii  upon 
this  issue.  So  the  new  trial  must  have  been 
granted  upon  the  idea  that  the  defendant  sus- 
tained his  plea  of  failure  of  consideration. 
We  have  endeavored  to  show  he  utterly  failed 
to  do  this,  and  therefore  there  was  no  cause 
for  a  new  trial  In  this  respect  Neither  was 
there  anything  In  the  groimd  of  the  motion 
as  to  newly-discovered  evidence  whldi  would 
authorize  the  Judge  to  set  aside  the  verdlot 
Judgmoit  tevened. 


(tS  Oa.  587) 
NAPIER  V.  UNION  COTTON  MIIXS. 
(Supreme  Ooort  of  Georgia.    March  19,  ISM.) 

Boa.  tor  Speoifio  Pbbpobmxncb  —  SuFnotaxor 
ON  O-ESBBAL  DBmnOBa. 
The  contract,  a  spedfle  perfonnaaoe  of 
whldi  Is  prayed,  embracing  several  distinct  mat- 
ters, and  being  on  its  face  severable,  and  the 
demorrer  going  to  the  petition  as  a  whole,  and 
not  separately  to  any  plEirticular  part  of  it,  and 
there  being  efinity  In  the  petition^  at  least  as  to 
the  prayer  for  a  conveyance  of  the  10  acres  of 
land  npon  wliich  the  plaintiff's  mills  have  been 
erected,  there  was  no  error  in  overruling  the 
demnrrer,  nothing  being  now  dedded  as  to  the 
other  relief  prayed  for  in  the  petition. 

(Syllabus  by  the  Court.) 

Enror  from  superior  oourt.  Walker  coun- 
ty; W.  M.  Henry,  Judge. 

Petition  by  the  Union  Cotton  Mills  against 
N.  O.  Napier.  A  demurrer  to  the  petition 
was  ovoTuled,  and  def^idant  brings  error. 
Affirmed. 

The  following  is  the  official  report: 

The  Union  Cotton  Mills  brought  its  pe- 
tition against  N.  O.  Napier  fw  specific 
performance.  Defendant's  demurrer  there- 
to was  overruled,  and  he  excepted.  The  pe- 
tition alleges  that,  soon  after  the  wganlza- 
tion  of  plaintift  under  its  charter,  defendant 
made  to  it  the  following  proposition,  :n 
writing:  "State  of  Georgia,  Walker  Coun- 
ty. I,  N.  O.  Napier,  agree  to  donate  ten 
acres  of  land,  No.  28,  In  the  7th  district  and 
4th  section  of  said  county,  txiunded  as  fol- 
lows: On  the  east  by  the  railroad,  on  th«* 
north  by  origin«l  line,  on  the  south  by 
Mitchell   hollow,  and  on  the  west  by    lu.v 
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laod.  I  also  fortlier  agree  to  give  an  option 
on  twenty  acrea  o£  land  lying  west  of  tbe 
land  to  be  donated,  at  $:25  per  acre,  to  be 
paid  for  in  stock  If  the  Co.  prefers.  I  also 
bind  myself  to  furnish  all  the  water  to  the 
factory  to  be  built  under  the  present  charter 
for  mamafacturlng  purposes,  provided  said 
company  will  build  a  suitable  and  su£Bcient 
reaerrolr  to  hold  the  water  as  it  gathers. 
It  is  further  agreed  that,  in  case  said  com- 
pany should  ever  want  all  the  water  so  as 
to  stop  my  mill,  that  I  will  sell  the  said 
factory  company  my  mill,  with  its  fixtures 
and  my  good  will,  for  the  sum  of  $8,000. 
This,  October  3,  18&1.  In  addition  to  the 
within.  It  is  a  part  of  my  offer,  if  accepted 
by  the  directors  of  the  Union  Cotton  Mills, 
to  furnish  all  the  needed  right  of  way  to 
and  from  the  factory,  and  to  and  from  the 
residences  of  tbe  operatives,  through  any 
land  I  may  own  at  the  time  of  signing  this 
paper  lying  cm  the  west  side  of  tbe  C,  R. 
&  0.  R.  R.  [Signed]  N.  O.  Napier."  Said 
proposition  was  fully  accepted  by  the  di- 
rectors of  plaintiff  immediately  after  it  was 
submitted  to  them  by  defendant,  and  said 
land  was  surveyed,  laid  ofT,  and  marked, 
and  the  boundaries  made  by  him,  and  the 
possession  thereof  turned  over  by  him  to 
plaintiff,  which  at  once  commenced  to  erect 
its  ttLCbary  and  operatives'  homes,  store- 
house, etc.,  on  said  land.  It  has  now  (Jan- 
nary  23,  1883)  constructed  a  factory,  and  has 
the  same  In  opwation.  It  has  also  btiilt  its 
stwebouse,  operatives'  bouses,  shops,  and 
other  buildings  on  said  land,  and  construct- 
ed a  sufficient  reservoir  to  hold  all  water 
needed  for  the  factory,  and  has.  fully  com- 
plied with  all  the  conditions  of  the  contract 
oo  its  part;  but  defendant, .  upon  demand, 
refuses  to  make  to  it  titles  to  said  land 
with  water  privileges,,  as  stipulated  by  bim 
In  the  contract,  be  knowing  that,  but  for 
tbe  reason  ot  the  proposed  donation  and 
sale  of  said  land  and  wato-  privileges,  the 
factory  would  not  have  been  located  on  the 
land.  Plaintiff  is  ready  and  willing  to  issue 
to  him  stock  la  the  company  as  agreed  \a  the 
contract,  and  now  tenders  tbe  same  to  him. 
He  owns  tbe  water  privileges,  with  power 
to  control  the  water  in  the  stream  north  of 
tbe  factory,  and  the  same  might  be  cut  off 
entirely  from  the  factory,  to  Its  great  dam- 
age and  almost  entire  destruction.  Defend- 
ant also  owns  the  land  lying  east  of  tbe 
tectory,  and  a  mill  on  the  stream  southeast 
of  the  factory;  and,  should  the  same  be 
transferred  with  water  privileges  by  defend- 
ant to  an  innocent  purchaser,  the  right  of 
plalntUt  to  watee  would  be  destroyed,  to  tbe 
destruction  of  the  value  of  tbe  factory. 
Plaintlfr,  under  its  charter,  has  the  right  to 
build  a  $600,000  factory,  which  was  well 
known  to  defendant  n%.  the  time  be  'induced 
plaintiff  to  locate  its  factory  on  his  land  by 
bis  pnH>osltlon  aforesaid;  and  while  plaintiff 
has.  commenced  operations  .with  a  capital 
stock  of  IVH^OOQ.  8S.lt  ba.d  a  right  to  do 
T.20a.E.no.4 — 6 


under  its  charter,  it  was  well  known  to  de- 
fendant at  the  time  that  the  company  In- 
tended to  increase  its  capital  stock  as  rapid- 
ly as  it  could,  and,  if  possible,  erect  a  $S00,- 
000  factory;  and  but  for  the  fact  that  the 
company  had,  under  the  contract  or  proposi- 
tion of  defendant,  a  right  to  a  sufficient 
amount  of  watw  to  operate  a  factory  to  be 
built  to  the  extent  of  tlie  charter,  plaintiff 
would  never  have  accepted  tbe  proposition 
of  defendant,  which  was  well  knowD  and 
understood  by  him  at  the  time,  and  tbe 
IK'opoBition  was  made  with  that  under- 
standing on  the  part  of  plaintiff  and  tbe 
directors  of  tlie  company.  Plaintiff  bas 
reason  to  apprehend  that  defendant  will 
sell  or  dispose  ot  his  lands  adjoining  tbe 
factory,  mill,  and  water  privileges,  and  thus 
defeat  plaintiff  in  ite  right  under'  Ilia  con- 
tract In  such  event  he  is  wholly  unable  to 
answer  In  damages  for  tbe  injury  which 
would  be  done  to  the  company.  -  Plaintiff  is 
Informed  that,  since  the  execution  of  the  con- 
tract, defoidant  bas  created  a  lien  on  the 
property,  or  conveyed  title  to  secure  a  debt, 
and  has  to  a  certain  extent  complicated  tbe 
matter;  and,  on  account  of  his  inability  to 
answer  in  so  great  damages,  be  is  In  that 
sense  insolvent.  By  amendment;  plaintiff 
alleges  that  said  proposition  was  made  by 
defendant  to  induce  plaintiff  to  locate  Its 
mill  («  said  land.  In  order  tbat  the  remaio- 
Ing  lands  of  defendant  would  be  enhanced 
largely  thereby,  and  tbat  bis  lands  have 
been  largely  enhanced  in  value  by  tbe  loca- 
tion of  the  mill;  further,  before  the  com- 
mencement of  any  work  by  plaintiff  on  tbe 
land,  and  after  the  proposition  of  defendant 
had  been  made  and  accepted  by  plaintiff, 
defendant  bad  the  land  laid  off  and  marked,- 
showing  the  exact  boundary,  to  wit:  Com- 
mencing on  the  north  line  of  said  lot  at  a 
point  '^ere  the  right  of  way  of  the  C.i  R. 
&  C.  Railroad  crosses  said  line;  thence  south 
to  a  pine  stump  (with  said  railroad  rigbt  of 
way),  said  stump  being  in  tbe  Mitchell  hol- 
low; thence  west  to  the  west  boundary  of 
said  lot  of  land  No.  28;  thence  north  to 
northwest  corner  of  said  lot;  thence  east  to 
the  beginning,— said  tract  pf  land  contain- 
ing 30  acres,  more  or  lesa  The  cotton  mill 
was  located  on  said  land  wholly  on  account 
of  the  proposition  of  defendant;  and  but  (or 
the  fact  that  the  proposition  had  been  made, 
and  the  land  laid  off  and  marked,  def«id- 
ant  woqld  not  have  located  ite  factory  en 
the  land.  Said  location  was  made  on  ac- 
count of  tbe  contract  for  land  and  water; 
and  plaintiff  proposed  to  deliver  to  defend- 
ant stock  for  the  land  as  stipulated  in  the 
contract,  upon  tbe  delivery  of  deed  for  said 
land,  with  water  privileges  and  right  of 
way,  as  steted  in  the  contract,  and  has  al- 
ways stood  reedy  to  deliver  said  stock  upon 
the  delivery  of  the  deed.  Defendant  had 
subscribed  to  the  capital  stock  of  the  com- 
pany in  tbe  sum  of  $1,000,  but  bas  never 
paid  any  of  said  stock  except  $2$0;  fud  it 
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iras  the  direction  of  the  directors  of  plain- 
tiff that  defendant  should  have  credit  on  bis 
subscription  for  the  amount  of  the  value  of 
said  land.  The  stodc  In  payment  of  said 
20  acres  was  tendered  to  defendant  prior  to 
the  filing  of  this  suit  Plaintiff  has  at  all 
times  been  ready  to  deliver  said  stock  to  de- 
fendant, and  it  has  been  subject  to  his  order 
since  the  date  of  the  tender,  and  plaintiff 
makes  the  same  a  contimiing  tender,  etc 
The  prayer  of  the  petition  is  that  defendant 
be  required  by  decree  to  make  deed  to  the 
land  and  water  privileges  and  rights  of  way, 
as  shown  in  his  proposition  afwesald,  etc. 

The  grounds  of  demurrer  are  as  follows: 
(1,  6)  The  alleged  contract  is  too  vague,  un- 
certain, indefinite,  and  doubtful  on  its  face 
to  be  acted  upon  by  the  court,  and  is  not 
capable  In  its  nature  of  being  the  subject 
of  a  decree  for  specific  performance;  and 
plaintiff  does  not  present  in  its  petition  a 
case  which  entitles  It  to  the  relief  it  seeks, 
or  any  other  relief  which  a  court  of  equity 
can  afford.  (2)  The  agreement  set  out,  in  ad- 
dition to  the  uncertainty  of  its  terms  as  to 
the  volume  or  quantity  of  water  to  be  fur- 
nished, is  also  uncertain  as  to  the  time  at 
which  it  is  to  be  furnished,  which  uncertain- 
ty Is  such  as  could  not  be  settled  by  decree. 
Countiess  questions  of  dispute  might  after- 
wards arise,  which  cannot  now  be  deter- 
mined. (3)  The  alleged  agreement  does  not 
define  the  boundary  of  the  20  acres  of  land 
named  therein,  nor  furnish  such  description 
of  the  property  as  will  authorize  the  court  to 
decree  titie  to  the  same.  (4)  The  alleged 
agreement  only  provides  for  an  option  upon 
the  20  acres  of  land,  but  fixes  no  time  for 
its  execution,  nor  the  terms  of  the  option; 
'  and  plaintiff's  prayer  Is  for  a  deed,  and  not 
for  an  option,  which  prayer  Is  at  variance 
with  the  charges  In  the  petition,  as  well  as 
with  the  terms  of  the  agreement  (5)  The  pe- 
tition admits  that  plaintiff  took  possession  of 
and  improved  the  real  estate  refored  to, 
with  no  other  authority  than  that  set  out 
In  the  agreement  and  also  admits  that  plain- 
tiCC  had  paid  no  consideration  to  defendant 
for  the  land,  and  that  the  10  acres  referred 
to  was  to  be  a  donation.  The  agreement 
nowhere  refers  to  any  deed  or  time  for  op- 
tion. Therefore,  plaintiff,  having  of  its  own 
motion,  by  its  own  laches  and  negligence, 
and  with  full  knowledge  of  all  the  facts  upon 
which  it  asks  relief,  entered  oh  the  lands,  as 
It  admits,  cannot  now  be  heard  in  a  court  of 
equity  to  complain  as  to  matters,  conduct 
acts,  or  agreements  untainted  by  fraud  on 
part  of  defendant  and  In  which  it  voluntar- 
ily took  part  and  risk,  but  is  estopped  from 
complaining  against  its  own  acts,  and  will 
be  left  to  its  remedy  at  common  law.  If  any. 
(7)  The  agreement  establishes,  If  anything, 
a  relationship  which  could  have  been  revoked 
by  plaintiff  at  any  time.  As  to  the  20  acres 
of  land,  an  option  was  given  to  plaintiff, 
if  anything;  as  to  the  water  privileges,  plain- 
tiff lias  nevor  sustained  any  relation  to  de- 


fendant that  conld  not  be  revoked  at  any 
time  by  idalntiff;  and  as  to  the  10  acres  of 
land,  the  donation  may  or  may  not  be  re- 
fused. 

O.  M.  Napier  and  Oopeland  &  Jackson,  for 
plaintiff  In  error.  Lumpkin  &  Sliattuck,  for 
defendant  In  error. 

LUMPKIN,  J.  The  Union  Cotton  MUls 
filed  an  equitable  petition  against  Napier, 
praying  the  specific  performance  of  a  con- 
tract made  by  him  with  the  plaintiff.  This 
contract  was  in  the  form  of  a  wrlttrai  pro- 
posal by  Napier,  which  was  folly  accepted 
by  the  directors  of  the  plaintiff.  A  copy  of 
the  same  appears  In  the  reporter's  statement 
The  petition  alleges,  in  effect  that  the  con- 
sideration of  Napier's  contract  was  the  un- 
dertaking by  tiie  plaintiff  to  build  a  factory 
upon  the  land  referred  to  in  his  proposaJ,  and 
that  In  point  Of  fact  the  factory  has  been 
built,  at  an  expense  of  altwut  $100,000.  It 
does  not  nnequlvocally  appear  that  the  fac- 
tory was  erected  upon  the  10  acres  to  be 
donated  by  Napier,  but  this  is  the  only  rea- 
sonable inference  to  be  drawn  from  the  pe- 
tition, taldng  it  as  a  whole.  We  see  no  rear 
son  why  Napier  should  not  be  required  to 
perform  at  least  so  much  of  his  contract  as 
requires  him  to  convey  this  tract  of  10  acres 
to  the  plaintiff.  The  description  of  the  same 
in  the  written  contract  is  sufficiently  definite 
to  identify  it;  and,  besides,  It  appears  from 
the  allegations  of  the  petition  that,  immedi- 
ately after  the  acceptance  by  the  plaintiff  of 
Napier's  proposition,  he  caused  all  the  land 
referred  to  in  the  contract  including,  the  10 
acres  he  had  agreed  to  donate,  to  be  sur- 
veyed, and  the  boundaries  marked,  and  had 
d^vered  possession  of  "said  land"  to  the 
plaintiff.  Under  these  facts,  it  would  be 
simply  monstrous  to  allow  Napier  to  retatn 
the  titie  to  the  10  acres,  which,  beyond  all 
question,  belong  to  the  plaintiff,  uecanse  of 
the  full  and  complete  performance  of  its  con- 
tract as  above  stated.  An  examlnauon  of 
the  written  instmment  win  show  that  as  to 
the  several  matters  embraced  In  It  It  Is  sever- 
able, and  there  can  be  no  difficulty  In  enfor- 
cing so  much  of  it  at  least  as  relates  to  the 
10  acres  of  land,  the  demurrer,  though 
based  on  several  grounds,  being  general,  and 
going  to  the  petition  as  a  whole,  and  not 
separately  to  any  part  of  It  There  was  cer- 
tainly equity  in  the  petition,  at  least  to  the 
extent  indicated,  and  for  this  reason  the 
court  committed  no  error  in  overruling  the 
demurrer. 

As  to  the  several  otbesr  matters  embraced 
in  the  contract  we  do  not  at  this  time  de- 
cide anything.  If,  after  a  trial  of  the  case 
in  the  superior  court,  and  a  full  devd- 
opment  thereby  of  all  the  questions  of  law 
and  fact  involved,  it  should  become  neces- 
sary for  this  court  to  pass  upon  these  ques- 
tions, It  will  be  time  enough  to  do  so  then. 
In  view  of  the  great  volume  of  bnsiness  now 
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pending  hetorfi  tbl^  court,,  and  which  the 
constitution  requires  us  t»  dt^ose  of  within 
a  limited  time,  we  cannot  now  undertake 
to  settle  qnesti'ons  which  may  not  arise  at 
all  when  the  case  Is  fully  Investigated.  The 
demurrer  waa  general;  the  decision  of  the 
trial  Judge  upon  It  was  general;  and  so  we 
mle,  generally,  that  there  was  enough  in 
the  petition  to  withstand  a  demurrer  of  this 
kind.    Judgment  affirmed. 


»i  S.  C.  J06) 

MOBLBjy  T.  CHARLOTTE,  C.  ft  A  B.  CO. 

(Saprane  Court  of  South  Carolina.    S^t.  12, 

18&4.) 

Bbtibw  ok  Appeal— HabmlbSs  ErbOB. 

1.  A  Terdict  on  conflicting  evidence  ia  con- 
dusiveL 

2.  Where,  in  an  action  for  breach  of  con- 
tract, plaiDtiS  would,  by  the  instructions,  be 
entitled  to  recover  "some"  damages  if  the  con- 
tract was  as  he  claimed,  but  could  not  recover 
in  case  it  was  as  defendant  claimed,  and  the 
verdict  is  for  defendant,  error  in  instructing  as 
to  the  measure  of  damages  is  not  prejudicial. 

3.  The  admittance  of  irrelervant  testimony 
is  discretionary  with  the  trial  Judga 

Api>eal  from  common  pleas  circuit  court  of 
Btchland  county;  J.  H.  Hudson,  Judge. 

Action  by  John  O.  Mobley  against  the  Char- 
lotte, Columbia  &  Augusta  Bailroad  Com- 
pany. There  was  a  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

McDonald,  Douglass  &  Obear,  for  appel- 
lant   B.  L.  Abney,  for  respondent 

McIVBB,  C.  J.  This  was  an  action  to  re- 
cover damages  for  the  breach  of  a  contract 
alleged  to  have  been  made  between  the  par- 
ties, whereby  the  defendant  company  imdor- 
took  to  transport  a  lot  of  cattle  from  White 
Oak,  a  station  on  defendant's  road,  about  40 
miles  Above  Columbia,  to  Savftnnah,  in  the 
state  of  Georgia;  and  the  only  controversy, 
so  far  as  the  terms  of  the  contract  were  con- 
cerned, seems  to  have  been  as  to  the  route 
by  which  such  shipment  was  to  be  made. 
Cnie  plalntltf  claimed  that  the  contract  re- 
quired the  cattle  to  be  shipped  via  the  South 
Bound  Railroad,  having  its  northern  termi- 
nus at  the  eltyof  Columbia;  while  the  defend- 
ant insisted  that  the  contract  was  to  ship  the 
cattle  via  Augusta,  In  the  state  of  Georgia. 
The  cattle  were  In  fact  shipped  by  the  latter 
route,  and  reached  Savannah  about  24  hours 
later  than  they  would  have  done  If  shipped 
by  the  way  of  the  South  Bound  Railroad; 
and  the  plaintiff  claimed  damages  for  the 
delay  occasioned  by  reason  of  the  breach  of 
the  contract,  as  set  up  by  him.  There  was 
no  evidence  in  writing  as  to  what  route  the 
real  contract  between  the  parties  required 
the  shipment  to  be  made  by,  and  the  parol 
evidence  was  directly  conflicting  as  to  that 
point;  and  the  Jury  were  instructed  that  they 
must  determine  from  the  conflicting  evidence 
what  was  the  real  contract  between  the  par- 
ties, and.  If  they  found  that  the  contract  was 


to  make  the  shlpmeat  via  Augustfi.  the  plain- 
tiff was  not  entitled  to  recover  any  damages 
at  all,  unless  they  also  found  that  there  was- 
Bome  unreasonable  delay  in  transporting  the 
cattle  by  the  Augusta  route.  If,  however, 
they  should  find  that  the  real  contract  was 
to  make  the  shipment  via  the  South  Bound 
Railroad,  then  the  plaintiff  would  l>e  entitled 
to  recover  such  damages  as  resulted  from  the 
24  hours'  delay  in  reaching  the  point  of  des- 
tination, and  the  Jury  were  Instructed  as  to 
the  measure  of  damages  In  such  case.  The 
Jury  found  a  verdict  in  favor  of  the  defend- 
ant and  the  plaintiff  appeals  upon  the  sev- 
eral groimds  set  out  In  the  record. 

It  is  very  manifest  that  the  first  and  con- 
trolling question  In  the  case  was  as  to  what 
route  the  contract  required  the  shipment  to 
be  made  by;  and,  this  hehig  a  question  of 
fact  (there  being  no  written  evidence  of  the 
contract),  the  verdict  of  the  Jury  must  be 
regarded  as  conclusive.  Under  the  instruc- 
tions given  to  the  Jury,  they  must  necessa- 
rily have  found  that  the  contract  required  the 
shipment  to  be  made  via  Augusta,  for  other- 
wise they  would  have  been  compelled  to 
find  some  damages  in  favor  of  the  plaintiff; 
and,  as  there  was  no  evidence  of  any  delay 
in  the  transportation  of  the  cattle  by  the 
Augusta  route,  the  resuk  necessarily  was, 
Just  as  we  find  It  to  be,  a  verdict  ia  favor  of 
the  defendant  In  an  action  to  recoT»  dam- 
ages for  the  breach  of  a  contract  the  first 
Inquiry  necessarily  Is  what  was  the  contract 
and  whether  there  has  been  any  breach  of 
It;  and,  until  this  has  been  determined,  no 
question  as  to  the  amount  or  the  measure  of 
damages  can  possibly  arise.  Devereux  v. 
Cotton-Press  Co.,  17  S.  C.  66.  Where,  there- 
fore, as  in  this  case,  the  first  and  controlling 
Inquiry  has  been  determined  In  favor  of  the 
defendant  as  we  have  seen,  no  inquiry  as  to 
the  damages  can  arise;  and  hence  the  sev- 
eral grounds  of  appeal  In  which  error  Is 
imputed  to  the  circuit  judge  In  his  Instruc- 
tions to  the  jury  as  to  the  measure  of  dam- 
ages need  not  be  considered;  for,  even  if 
error  should  be  found  therein  (whit^  we  nei- 
ther affirm  nor  deny),  such  supposed  error 
cannot  possibly  affect  the  result  The  same 
remark  may  be  made  in  reference  to  so  much 
of  the  charge  as  is  excepted  to,  because  of  Its 
supposed  Invasion  of  the  provtaice  of  the  Jury 
In  relation  to  questions  of  fact  for  that  por- 
tion of  the  charge  relates  to  the  matter  of  dam- 
ages,—an  inquiry  which  never  was  reached, 
by  reason  of  the  finding  of  the  Jury  upon  the 
first  question. 

The  fifth  ground  of  appeal  Imputes  error  to 
the  circuit  Judge  "in  allowing  defendant  to 
Introduce  In  evidence  a  blank  form  of  a  con- 
tract called  a  *rdeased  contract'  without 
showing  that  the  said  form  of  contract  had 
any  connection  with  or  bearing  upon  the 
Issues  of  this  case."  At  the  most,  the  testi- 
mony here  objected  to  was  irrelevant  and 
the  rule  Is  well  settled  that  the  Introduction 
of  such  testimony  is  largely  subject  to  the 
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discretion  of  tiie  circuit  Judge.  Besides,  the 
case  shows  that  this  paper  was  received 
mainly  for  the  purpose  of  explaining  more 
fully  the  meaning  of  a  released  contract,  as 
to  which  the  plalntUf  had  been  p^'mltted, 
without  objection,  to  speak  of  In  his  cross- 
examination.  We  do  not,  therefore,  see  any 
such  error  In  receiving  this  paper  In  evidence 
as  would  warrant  the  granting  of  a  new 
trial. 

It  only  remains  to  consider  the  several  ex- 
ceptions to  the  charge  of  the  circuit  Judge, 
imputing  error  in  the  charge  In  reference  to 
the  waybill.  We  think  It  is  a  mistake  to 
suppose  that  the  Judge  charged  that  the  way- 
bill was  the  contract  between  the  shipper  and 
the  carrier.  His  language  cannot  properly 
be  considered  as  conveying  any  such  Idea  to 
the  Jtny.  On  the  contrary,  It  seems  to  us 
that  the  Jury  were  made  to  understand  that 
there  was  no  contract  In  writing,  "no  bill  of 
lading  made  out;"  and  all  that  was  said 
upon  this  point  was  that  the  waybill  was 
the  only  written  memorandum  made  out  at 
the  time  by  the  agent  at  Wliite  Oak,  and  this 
was  exactly  the  fact  Indeed,  if  the  judge 
had  regarded  the  waybill  as  constituting  the 
contract,  there  would  hare  been  no  question 
of  fact  to  be  referred  to  the  Jury,  whereas 
the  Jury  were  distinctly  instructed  to  inquire 
what  was  the  contract  between  the  parties; 
and  their  attention  was  called  to  the  con- 
flicting testimony  as  to  that  question,  and  the 
waybill  was  only  referred  to  as  one  of  the 
circumstances  tending  to  show  that  the  rail- 
road agent,  at  least,  understood  that  the 
shipment  was  to  be  made  via  Augusta,  and 
It  was  so  entered  upon  the  waybill,  which 
was  seen  by  the  plaintiff.  We  do  not  think 
that  any  at  the  exceptions  as  to  this  point 
can  be  sustained.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit  court 
be  affirmed. 

POPE),  J.,  concurs. 


(42  s.  0.  US) 

In  re  PERRY'S  ESTATE. 
(Sopreme  Court  of  Soath  Carolina.    Sept.  12, 
1894.)  . 

AFPBAI/— SCATSKBNT  Of  CaSS — AOKSKMBIIT  OV 

Attoknets. 

Under  Code,  i  345,  subd.  5,  which  provides 
that  on  an  appeal,  if  the  attorneys  agree  on  a 
statement  of  the  case,  it  shall  be  a  sufficient 
brief  of  the  case,  and  no  other  paper  shall  be 
required,  a  "statement  of  the  case,  agreed  on 
by  attorneys,  Teferriug  to  papers  containing  the 
evidence,  which  are  filed  with  the  clerk  of  the  su- 
preme conrt,  is  Insufficient,  and  the  trial  court's 
finding  of  facts  cannot  be  reviewed. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  cotmty;  James  B".  Izlar.  Judge. 

In  the  matter  of  the  estate  of  Oliver  Perry. 
From  a  decree  of  the  circuit  court  amending 
and  affirming  a  decree  of  the  probate  court 
against  Henry  S.  Perry,  the  executor,  he  ap- 
peals.    Affirmed. 


O.  S.  BIssell,  for  appellaat    Jervoy  ft  Frio- 
lean,  for  respondents. 

G-ARY,  J.  The  appeal  In  thla  case  Is  from 
a  decree  of  his  honor.  Judge  Izlar,  ui)on  two 
exceptions  based  upon  his  findings  of  fact 
The  testimony  is  not  set  oat  in  the  "case," 
but  the  following  agreement  of  counsel  Is 
contained  therein:  "We  agree  to  the  forego- 
ing case,  and  consent  that  It  shall  constltate 
the  return  for  the  purpose  of  appeal  to  the 
supreme  court,  and  that  a  copy  of  the  testi- 
mony, together  with  the  receipts,  accounts, 
the  statements,  the  deeds,  the  decree  of  the 
probate  court,  and  all  other  papers  sent  to 
the  circuit  court  by  the  prolmte  court,  be 
filed  with  the  clerk  of  the  supreme  court  for 
reference  by  either  party.  No  other  paper 
will  be  required  to  be  served,  or  required  to 
perfect  the  appeaL"  Subdivision  6,  !  345, 
Code,  provides  that,  "upon  appeals  to  the 
supreme  court,  in  case  the  attorneys  for  the 
appellant  and  respondent  shall  agree  upon 
a  statement  of  the  case  as  prepared  by  them 
for  the  hearing  of  the  supreme  court,  such 
statement  of  the  case  shall  be  a  sufficient 
brief  of  the  same,  and  no  return  or  other 
paper  from  the  circuit  court  shall  be  re- 
quired." We  do  not  think  this  case  comes 
within  the  provisions  of  that  section.  The 
"statement  of  the  case"  should  contain  with- 
in Itself  all  that  Is  necessary  to  be  consid- 
ered by  the  supreme  court  upon  the  hearing 
of  the  case  on  appeal,  and  this  requirement 
is  not  fulfilled  by  the  "statement  of  the  case" 
referring  to  papers  and  records  filed  with  the 
clerk  of  this  court.  It  is  not  shown  by  any- 
thing set  forth  In  the  "statement  of  the  case" 
that  the  findings  of  fact  by  the  presiding 
Judge  were  without  any  testimony  to  sup- 
port them,  or  against  the  manifest  weight  of 
the  testimony.  It  is  the  Judgment  of  this 
court  that  the  Jndgmetat  of  the  court  below 
be  affirmed. 

McIVBB,  a  J.,  and  POPS),  J.,  ooneor. 

(41  B.  a  170) 
BAIiLOU  V.  YOUNO  et  bL 
(Supreme  Court  of  South  Carolina.    Sept  12, 
1894.) 

POWXB  OF  TbUSTBI— ExBOOTIOir  OV  NOTB— RlOHTS 

OF  IndOKSEE— iNflTRUCTIONB, 

1.  Where  a  trustee,  authorized  to  "mort- 
gage" property,  executes  a  note  as  trustee,  se- 
cured by  a  mortgage  on  the  property,  a  bona  fide 
indorsee  of  the  note  and  -mortgage  does  not  take 
them  free  from  equitable  defenses,  nnce,  the 
iwwer  to  "mortgage"  not  authorizing  the  trus- 
tee to  grtve  a  note,  the  mortgage  alone  can  be 
enforced. 

2.  Where  a  charge,  taken  as  a  whole.  Is  not 
erroneous,  the  fact  that  parts  considered  in  de- 
tail are  erroneous  is  not  ground  for  reversal. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  J.  H.  Hiidson,  Judge. 

Action  by  W.  H.  Ballon  against  Anna 
Young  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 
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Robirt  W.  SUand,  for  appp'lant  Andrew 
Craw-ford,  for  respondents. 

GARY,  J.  This  was  an  action  for  the  recov- 
ery of  a  lot  of  land  In  the  city  of  Columbia, 
called  "Lot  No.  1,"  and  of  a  half  interest  of 
an  adjoining  lot,  called  "Lot  No.  2."  Both 
pai-ties  claimed  from  a  common  sotirce,  and 
plaintlCTs  title,  on  the  face  of  the  papers, 
seemed  perfect  The  defense  was  fraud  in 
two  links  of  plaintitTs  title.  The  verdict  was 
for  the  defendants. 

One  Maria  Young  purchased  lot  No.  2  on 
July  17,  1880.  Prior  to  that  date,  Josephine 
Yoimg,  the  daughter  of  Maria,  had  purchased 
lot  No.  1.  Josephine  died  in  1878  or  1879, 
leaving  four  Illegitimate  children,— the  fonr 
Shelton  defendants  to  this  action.  Josephine 
died  intestate,  leaving  as  her  lawful  heirs 
b»  mother,  the  said  Maria,  and  her  sister, 
the  defendant  Anna  Young.  Thereupon  the 
fee  in  lot  No.  1  vested  in  Maria  and  Anna, 
and  then  Anna  had  a  half  inta«st  in  lot  No. 
1,  and  Maria  had  the  other  half,  and  the  en- 
tire interest  in  lot  No.  2.  Maria  Toiing  died 
Intestate  in  1887,  1888,  or  1889.  Thereupon 
Anna  Young  became  seised  in  fee  of  both  lota 
On  17th  September,  18S9,  Anna  Young  signed 
a  deed  which  purjMrted  to  convey  to  E.  M. 
Babbitt  the  Intwest  which  the  children  of 
Josephine  would  have  inherited  it  they  had 
not  been  illegitimate,  to  wit,  all  of  lot  No.  1, 
and  a  half  interest  in  lot  No.  2,  In  trust  for 
these  four  children,  with  power  to  sell,  "and 
also  with  power,  if  necessary,  in  his  discre- 
tion, to  mortgage  the  same,  to  enable  him  to 
best  promote  the  welfare  of  said  children." 
The  defendant  Anna  Young  claims  that  what- 
ever paper  she  signed  was  under  representa- 
tions of  Babbitt  that  it  was  different  from 
■aid  deed.  Babbitt  made  a  mortgage  of  tbis 
property,  under  this  power,  to  W.  S.  Mon- 
telth,  on  27th  December,  1890,  with  power  of 
sale,  to  secure  a  promissory  note,  payable  one 
year  thereafter;  and  on  the  same  day  Mon- 
telth  assigned  the  mortgage  and  indorsed  the 
note  to  plaintiff.  After  default,  plaintiff  sold, 
inirchased,  and  took  deed,  demand  was  made 
for  possession,  and  action  brought  Among 
other  things,  the  presiding  Judge  charged  the 
Jury  that  the  said  note  and  mortgage  would 
not  be  valid  in  tihe  bands  of  Ballou  if  Mon- 
teith  knew  that  Babbitt  did  not  borrow  this 
money  for  the  welfare  of  the  four  children 
of  Josephine,  even  if  Ballou  did  not  know 
such  fact  PlaintifTB  attorney,  in  his  argu- 
ment, says:  "Plaintiff's  grounds  of  appeal 
make  substantially  two  allegations  of  error  in 
the  charge:  (1)  In  the  law  applicable  to 
Anna  Young's  signature  to  this  trust  deed  nn- 
dtf  the  testimony.  (2)  In  the  law  governing 
the  holder  of  a  promissory  note  and  its  secu- 
rity, which  have  been  signed  by  a  trustee, 
and  put  into  circulation  with  intent  to  mls- 
I4)ply  the  proceeds."  The  charge  of  tbe  pre- 
siding Judge  is  very  full  as  to  the  rules  gov- 
erning in  cases  where  a  person  signs  a  deed 
under    fraudulent    misrepresentations,    and, 


while  there  are  parts  of  this  cbarge  which, 
considered  in  detail,  would  be  erroneous,  yet 
when— as  It  must  be— it  is  considered  as  a 
whole  no  such  error  can  be  Imputed  to  It 
The  question  of  negligence  on  the  part  of 
the  defendant  in  the  alleged  signing  of  the 
deed  was  kept  before  the  Jury  throughout  the 
charge.  The  law,  as  charged  Ijy  the  presid- 
ing Judge,  Is  in  harmony  with  tbe  doctrine 
announced  In  Montgomery  v.  Scott,  9  S.  C. 
20,  and  10  S.  G.  449,  which  is  one  of  the  lead- 
ing cases  on  this  subject. 

We  come  now  to  a  consideration  of  the  ex- 
ceptions complaining  of  error  on  the  part  of 
the  presiding  Judge  under  the  second  head. 
Tba  words  in  the  deed  of  trust  confierring 
power  on  Babbitt  to  execute  the  note  and 
mortgage  are  as  follows:  "With  power  to 
said  trustee,  at  any  time,  in  his  discretion,  to 
sell  the  whole  or  any  part  of  said  real  estate, 
and  reinvest  the  same  In  such  manner  as  he 
deems  beet;  and  also  with  power,  If  neces- 
sary, in  his  discretion,  to  mortgage  the  same, 
to  enable  him  to  best  promote  the  welfare  of 
said  children."  The  note  and  mortgage  are 
both  signed  by  Babbitt  as  trustee,  and  in  the 
mortgage  he  uses  the  words:  "I,  Edward 
M.  Babbitt,  as  trustee  for  the  children  of 
Josephine  Young,  deceased."  This  was  no- 
tice to  Ballou  of  the  trust  and  of  the  power 
under  which  the  note  and  mortgage  were  ex- 
ecuted. In  fact,  this  is  not  questioned;  ap- 
pellant's attorney,  in  his  argument,  saying: 
"There  is  no  doubt  that  both  note  and  mort- 
gage carried  notice  to  Ballou  that  Babbitt 
was  trustee,  and  notice  of  the  terms  of  the 
trust  deed;  but  they  did  not  carry  notice  of 
any  breach  of  trust" 

Appellant  contends  that  if  Ballou  became 
the  Indorsee  of  the  promissory  note,  and  at 
the  same  time  assignee  of  the  mortgage,  be- 
fore the  maturity  of  the  said  note,  for  valua- 
ble consideration,  and  without  notice  of  any 
facts  that  would  have  defeated  a  recovery 
thereon  in  the  hands  of  Monteith,  he  took 
the  note  and  mortgage  freed  from  such  de- 
fenses, and  from  all  equities.  This  would  be 
the  case  provided  Babbitt  had  the  power  to 
execute  both  the  note  and  the  mortgage.  There 
is  no  doubt  of  "the  flexibility  of  the  mortgage, 
and  that  it  may  be  adapted  to  the  fate  of  the 
note  it  is  intended  to  secure,"  as  was  said  by 
Mr.  Justice  Pope  in  Patterson  v.  Rabb,  38 
a  O.  152,  17  S.  B.  463.  Section  133  of  the 
Code  provides  that:  "In  the  case  of  an  as- 
signment of  a  tiling  in  action,  the  action  by 
the  assignee  shall  be  without  prejudice  to  any 
set-off,  or  other  defense  existing  at  Qie  time 
of,  or  before  notice  of  the  assignment;  but 
this  section  shall  not  ap'ply  to  a  negotiable 
promisswy  note  or  bill  of  exchange,  trans 
ferred  in  good  faith,  and  npdn  good  consldera- 
tion,  before  due."  Hie  transfer  of  a  note 
carries  with  it  a  mortgage  given  to  secure 
payment  of  such  note.  Walker  r.  Kee,  14 
S.  C.  143;  Cleveland  v.  Oohrs,  10  8.  Q.  225. 
Section  133  not  only  do^  not  apply  to  a  ne- 
gotiable promissory  nottf,  transferred  in  good 
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faltb,  and  upon  good  consideration,  before 
due,  but  does  not  apply  to  a  mortgage  given 
to  secure  payment  of  such  note.  Under  such 
circumstances  the-  rule  of  the  commercial  law 
applicable  to  negotiable  promissory  notes  is 
likewise  applicable  to  the  mortgage  given  to 
secure  payment  of  the  same.  See  Patterson 
y.  Rabb,  supra,  and  cases  therein  referred  to. 
Did  Babbitt  have  the  power,  under  the  deed 
of  trust,  to  execute  both  the  note  and  mort- 
gage? We  think  not.  The  power  conferred 
upon  him  was  simply  to  mortgage,  and  under 
It  Babbitt  had  no  more  authority  for  execut- 
ing a  sealed  note  or  bond  than  to  give  a 
promissory  note.  A  note  and  mortgage  are 
both  securities  for  the  payment  of  the  debt 
They  are  separate  and  distinct.  Nor  is  a  note 
essential  to  the  validity  of  the  mortgage. 
In  the  case  of  Plyler  v.  Elliott,  19  S.  C.  257, 
a  note  and  mortgage  were  given  to  secure 
payment  of  the  same  debt  The  note  was 
altered  in  such  a  manner  as  to  prevent  a 
recovery  thereon.  The  court  however,  held 
that  this  did  not  prevent  a  foreclosure  of  the 
mortgage,  saying:  "But  considering  the 
note  as  not  recordable  either  against  the 
principal  debtor  or  bis  surety  on  it  the  more 
difficult  question  sUll  remains  whether  the 
plaintiff  can  enforce  the  mortgage,  which 
was  not  altered,  against  the  principal  debtor, 
for  the  balance  of  his  debt  as  a  separate  se- 
curity unaffected  by  the  alleged  alteration  of 
the  note.  This  court  has  recently  held,  in 
the  case  of  Nichols  t.  Brlggs,  18  S.  C.  4S4, 
that  when  a  note  and  mortgage  are  both 
given  to  secure  the  same  debt  the  mortgage 
may  be  enforced  although  the  note  was  bar- 
red by  the  statute  of  limitations.  That  case 
went  on  the  ground  tliat  the  debt  Itself  is 
something  different  from  either  the  note  or 
mortgage,  wliich  are  both  m^e  securities  for 
and  evidences  of  the  debt  and,  as  a  conse- 
quence, the  loss  of  the  right  to  enforce  one 
does  not  necessarily  take  away  the  right  to 
^iforce  the  other.  The  courts  say:  'It  must 
be  kept  in  mind  that  there  is  a  difference  be- 
tween the  debt  itself  and  the  securities  for  it 
The  debt  is  one,  but  there  may  be  a  number 
of  securities  of  different  kinds,— personal,  real, 
pledge,  mortgage,  etc.  The  note  given  is  on- 
ly evidenoe  ot  the  debt  and  one  of  the  means 
of  collecting  it;  and,  if  there  Is  a  mortgage, 
that  is  only  another  security  for  the  same 
debt' "  In  the  case  of  Nich<ds  t.  Briggs,  18 
S.  C.  484,  the  court  says:  "The  mortgage 
would  have  been  good  as  a  security  for  the 
$500,  even  if  the  bond  had  never  been  given." 
Jones,  Mortg.  {  353,  quoted  vrith  approval  in 
McCaughrin  v.  Williams,  15  S.  O.  516,  says: 
"The  mortgage  debt  exists  independently  of 
the  note.  The  inquiry  is,  does  the  debt  ex- 
ist? If  it  does,  it  is  not  essential  that  there 
should  be  any  evidence  of  it  beyond  what 
is  fiimished  by  the  recital  of  the  deed.  The 
validity  of  the  mortgage  does  not  depend  up- 
on the  description  of  the  debt  contained  in 
the  deed,  nor  upon  the  form  of  the  indebted- 
wbetber  it  be  li^  note  or  bond  or  other- 


wise. It  depends  rather  upon  the  existence 
of  the  debt  it  is  given  to  secure.  Although 
there  be  no  note  or  bond,  and  no  time  is  speci- 
fied for  the  payment  of  the  mortgage  debt, 
the  mortgage,  if  given  to  secure  the  payment 
of  the  debt  that  actually  exists,  Is  valid." 
See,  also,  Deorman  v.  Trimmter,  26  S.  C.  506, 
2  S.  B.  501.  In  the  light  of  the  foregoing  au- 
thorities, the  only  security  which  Babbitt  had 
the  right  to  execute  was  the  mortgage,  but 
not  the  promissory  note.  It  is  the  judgment 
of  this  court  that  the  Judgment  of  the  court 
below  be  afllnned. 

McIYBR,  O.  J.,  and  POPS,  J.,  concur. 


(42  s.  c.  m) 

BURDBTT  V.  McAIiMSTER. 

HARPER  et  al.  v.  SAMB. 

(Saprema  Ooort  of  South  OaioUna.    Sept  28, 

18M.) 

SunrajmsNTiXT  PBooKBDnree— ArpoiimissY  or 
Rbgbitsb. 

1.  Prooeedings  snjHdementary  to  execution 
l>elng  legal  in  thdr  nature,  it  was  arror  to  re- 
fuse, on  the  ground  that  there  was  an  adequate 
remedy  at  law,  an  application  by  Judgment  cred- 
itors, after  execution  returned  nnsa^ifled,  for  a 
receiver  of  the  property  of  the  Judgment  debtor, 
when  it  appeared  that  he  owned  an  unsatiafled 
note  and  mortgage,  on  wliich  something  was 
•till  due. 

2.  It  was  not  error  to  refuse  to  order  a  judg- 
ment debtor  to  pay  off  the  judgment  from  mon- 
ey in  his  hands,  in  the  absence  of  evidence  that 
he  had  such  money,  he  having  refused  to  testis 
on  that  iwint 

Appeal  from  common  pleas  drcnilt  court  ot 
Abl)eville  county;  J.  J.  Norton  and  W.  H. 
Wallace,  Judges. 

In  actions-  by  George  F.  Burdett  against 
Jesse  A.  McAllister  and  by  B.  W.  Harper 
and  A.  L.  Liatimer,  copartners  as  Harper  & 
Iiatimer,  against  Jesse  A.  McAllister,  Judg- 
ments were  rendered  for  plalntifCs.  i%e  ex- 
ecutions were  returned  unsatisfied,  and  on 
supplemental  proceedings  the  plaintiffs  ap- 
plied fbr  a  receive:.  From  the  orders  deny- 
ing such  applications,  plaintiffs  aiq>eaL  Re- 
versed. 

Graydon  &  Graydon,  fwr  appellants.  F.  B. 
Gaiy,  for  respondent 

POPE,  J.  The  plaintiffs  in  each  of  the 
two  above-stated  actions,  after  execution  is- 
sued in  each  had  been  returned  altogether 
unsatisfied  by  the  sheriff,  applied  to  his  honor. 
Judge  Norton,  for  an  order  In  each  actU»i 
requiring  the  defendant  to  appear  before  W. 
A.  Lee,  Esq.,  as  special  referee,  to  answer 
concerning  his  property  These  orders  were 
passed  by  Judge  Norton  The  defendant  and 
other  witnesses  appeared  before  such  special 
referee,  and  gave  their  testimony.  The 
special  referee  made  his  report  of  such  testi- 
mony, which  came  on  to  be  beard  befiwe 
Judge  Wallace  at  the  fall  term  of  the  court 
of  common  pleas  for  Abbeville  count?;  and 
on  tbe  21st  October,  1803,  the  circuit  Judge 
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G'.ed  flio  following  order:  "The  above  pro- 
'•i>e<linKs  caiue  before  me  at  my  chambers  at 
AblK'ville  Court  House,  South  Carolina,  on 
tostlniony  taken  before  W.  A.  Lee,  Esq.,  and 
the  Rame  being  certified  to  me;  and  after  no- 
tice to  the  defendant  that  the  plaintiffs  would 
ask  for  an  order  directing  the  said  Jesse  A. 
McAllister  to  pay  the  amount  of  the  judg- 
ments above  named,  and  appointing  a  re- 
ceiver of  the  property  of  the  said  Jesse  A. 
McAllister,  It  appearing  that  the  plaintiffs 
have  an  adequate  remedy  at  law,  on  motlou 
of  Frank  B.  Gary,  defendant's  attorney.  It  is 
ordered  that  the  plaintiffs'  motion  be,  and  the 
same  is  hereby,  refused.  It  Is  further  order- 
ed that  plaintlfTs  pay  the  costs  of  this  pro- 
ceeding, said  costs  to  be  taxed  by  the  clerk 
of  this  court"  From  this  order  the  plaintiffs, 
respectively,  have  appealed  upon  the  follow- 
ing gnoonda:  <1)  Because  it  was  error  to 
bold  that  the  plalntilfs  bad  an  adequate 
remedy  at  law,  when  It  appeared  from  the 
proceedings  and  evldenoe  befwe  the  judge 
that  the  plaintiffs'  executions  had  been  re- 
turned nulla  bona  by  the  sheriff,  and  that  the 
defendant  had  transferred  his  property,  and 
refused  to  turn  ovA  the  proceeds  to  his  cred- 
itors. (2)  Because  of  error  in  not  holding 
that  the  plaintiffs  had  the  right  to  treat  the 
transfer  as  valid,  and  compel  the  defendant 
to  account  for  the  proceeds  of  sale.  (3)  Be- 
cause the  evidence  clearly  showed  that  the 
defendant  had  made  the  transfer  of  his  land 
to  defraud  his  creditors,  and  It  was  error  not 
to  appoint  a  receiver  of  his  property,  and  al- 
low the  receiver  to  take  such  steps  as  might 
be  necessary  to  subject  <he  property  of  the 
defendant  to  the  payment  of  his  debts.  (4) 
Because  the  evidence  showed  that  the  de- 
fendant had  in  his  possesion  property,  to 
wit,  the  note  and  mortgage,  which  was  ap- 
plicable to  the  payment  of  his  debts,  and  it 
was  error  not  to  order  the  defendant  to  turn 
over  said  property  to  his  creditors  for  th.it 
purpose.  (5)  Because  the  defendant  himself 
swore  that  he  had  been  paid  several  hundred 
doUars  la  cash  a  short  time  before  the  pro- 
ceedings were  instituted,  and  refused  to  say 
what  he  had  done  with  the  money,  and  it  was 
error  in  the  judge  not  to  order  him  to  pay 
the  judgments  of  the  plaintiffs.  (6)  Because 
it  was  error  in  the  Judge  to  order  the  costs  to 
be  paid  by  the  plaiatiCrs,  and  to  order  them 
taxed  by  the  clerk  of  ooi|it,  without  stating 
to  whom  they  were  to  be  paid,  or  fixing  the 
amount  and  character  of  said  costs.  (7)  Be- 
cause the  plalntlfCs  were  asserting  a  purely 
legal  remedy,  and  it  was  error  in  the  judge 
to  dismiss  the  proceedings  on  the  groimd  that 
the  plaintiffs  were  attempting  tjo  assart  an 
equity. 

We  will  first  consider  the  first,  fourth,  and 
seventh  grounds  of  appeal,  for  they  raise  the 
question  whether  the  drcuit  Judge  did  not 
err  In  holdiiig  that  the  plaintlfTs  In  each  of 
the  causes  before  us  haif  an  adequate  remedy 
at  law,  and  therefore  dismissed  these  pro- 
ceedings. 


Whenever  any  one  contracts  a  debt,  in 
Btantly  thereupon  there  Is  created  by  law  a 
duty  on  the  part  of  the  debtor  to  pay  such 
debt,  and  a  right  on  the  part  of  the  creditor 
to  demand  payment  of  such  debt.  Further- 
more, there  Is  thereby  created  a  duty  on  the 
part  of  such  debtor  to  apply  himself,  and 
have  applied  under  the  law,  any  property  he 
may  own,  to  the  payment  of  such  debt,  sub- 
ject, of  course,  to  such  exemptions  as  exist  In 
law  at  the  time  the  debt  Is  created.  Hence, 
when  the  debt  is  unpaid  the  creditor  may  sue 
bis  debtor,  and,  after  judgment.  Is  entitled 
to  an  execution  against  the  property  of  the 
debtor  for  the  satisfaction  of  such  execution. 
When  such  execution  is  returned  unsatisfied 
by  the  sheriff,  the  law  very  wisely  says  to 
the  creditor,  "Having  failed  to  obtahi  your 
money  justly  adjudged  to  be  due  you  by  oar 
courts,  under  process  of  execution,  now.  If 
yoa  can  show  that  your  debtor  has  property 
that  cannot  be  reached  by  the  sheriff  for  the 
payment  of  your  judgment,  you  shall  be  en- 
titled, under  proceedings  supplementary  to 
execution,  to  reach  such  property  of  your 
debtor."  These  proceedings  are  statutory, 
and  are  contained  In  sections  312  to  S22,  ia- 
cluslve,  of  our  Code  of  Civil  Procedure.  The 
first  thing  to  be  done  by  the  judgment  cred- 
itor, as  set  out  in  section  312,  is,  by  affidavit, 
to  prove  to  tiie  satisfaction  of  the  court,  or  a 
judge  thereof,  that  the  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment 
When  this  is  done  the  ch*calt  judge  Is  re- 
quired to  Issue  an  order  commanding  the 
Judgment  debtor  to  appear  at  a  specified 
time  and  place  to  answer  concerning  the 
same.  In  these  two  causes,  all  this  was  done. 
When  the  defendant  the  judgment  debtor, 
gave  his  testimony,  he  adinltted  that  he  had 
in  his  possession,  as  his  property,  an  unsatis- 
fied note,  and  mortgage  of  land  securing  the 
note,  for  the  sum  of  $650,  and  that  these 
papers  were  executed  early  in  February,  1893; 
his  examination  taking  place  after  June  28, 
1893,  and  before  October,  1893.  It  is  trn* 
the  debtor  claimed  that  all  but  $25  had  been 
paid  to  him  on  this  note  and  mortgage,  but 
he  refused  to  tell  what  he  had  done  with  this 
money.  His  words  on  this  point  were:  "I 
spent  the  balance  of  the  $325  In  varloos 
ways,  and  decline  to  say  how  I  spent  it" 
When  McAllister  admitted  that  he  had  this 
unsatisfied  note  and  mortgage  in  his  posses- 
sion. It  seems  to  us  that  thereupon  plaintiffs' 
right  to  have  the  cotvt  appoint  a  receiver  to 
collect  this  money,  whether  $25  or  more  was 
due,  became  fixed.  The  very  object  of  these 
proceedings  supplementary  to  the  execution 
Is  to  enable  the  plaintiff  (judgment  creditor) 
to  have  the  property  of  his  debtor,  applicable 
to  the  execution,  taken  possession  of.  It  is  a 
lefcal  remedy.  It  Is  not  an  equity,  so  far  as 
the  Judgment  debtor  is  concerned.  Sucii  an 
order  as  was  requested  of  the  circuit  Judge 
in  no  wise  prejudiced  the  rights  of  the  i>er 
son  who  gave  the  note  aod  mortgaga   All 
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the  receiver  could  do  under  his  appointment 
would  be  to  receive  what  was  rightfully  due 
McAllister,— no  more,  no  less.  The  order 
made  by  the  circuit  judge  was  erroneous. 

As  to  the  second  ground  of  appeal:  We  do 
not  teel  that  the  circuit  judge  necessarily 
found  that  the  plalntifTs  In  each  of  these 
causes  could  not  elect  to  treat  the  sale  of  the 
land  by  McAllister  as  valid.  He  certainly 
did  not  so  hold  in  words  to  that  effect  Wo 
are  confined  to  errors  of  law. 

And  as  to  the  third  ground  of  appeal,  which 
relates  to  an  tUleged  failure  of  the  circuit  judge 
to  appoint  a  receiver  when  appellants  al- 
leged that  ^e  testimony  clearly  established 
fraud  upon  the  part  of  McAllister  in  the 
transfer  or  sale  of  his  land:  We  do  not  see 
Qiat  the  circuit  Judge,  by  his'  order,  passed 
upon  this  question.  Hence,  we  will  not  dis- 
cuss It,  especially  as  It  is  likely  to  arise  In 
another  cause  hereafter. 

As  to  the  fifth  ground  of  appeal,  that  In 
effect  alleges  eiTor  in  the  circuit  judge  be- 
cause he  failed  to  order  the  judgment  debtor, 
McAlllstN',  to  pay  off  these  judgments  from 
money  in  bis  hands:  We  think,  on  tliis  point, 
that  appellants  are  somewhat  to  blame,  be- 
cause they  failed  to  avail  themselves  of  their 
dear  right  to  force  the  defendant,  McAllister, 
to  disclose  his  knowledge  of  the  money  he 
claimed  his  niece  Mrs.  Shroeder  had  paid 
him  so  recently  on  his  note  and  mortgage. 
When  the  judgrment  debtor  Is  brought  up 
under  proceedings  like  these,  he  Is  in  duty 
bound  to  teU  the  whole  truth  as  to  his  prop- 
erty; otherwise,  Oils  process  of  the  law  is  a 
mockery.  Of  course,  if  an  unfortunate  dubtor 
shows  he  Is  utterly  unable  to  do  this,  all  well 
and  good.  But  when  he  assumes  to  say  to  a 
court  of  justice,  "I  decllue  to  state  what  I 
know,"  the  point  la  reached  when  no  hesita- 
tion as  to  duty  is  allowable.  So,  therefore, 
there  being  no  testimony  showing  that  Mc- 
Allister had  money  in  his  possession,  tlie 
circuit  judge  very  properly  declined  to  issue 
his  order  for  him  to  pay  money. 

As  to  the  sixth  ground  of  appeal,  as  to 
costs,  we  do  not  deem  it  necessary  to  spealv. 
This  matter  of  costs  Is  statutory,  and  as  the 
whole  order  of  Judge  Wallace  Is  reversed, 
except  where  he  refused  to  order  defendant 
to  pay  from  money  in  his  hands  the  two 
judgments  in  question.  Ills  provision  for  pay- 
ment of  costs  and  their  taxation  will  be  set 
aside  necessarily. 

It  is  the  Judgment  of  this  comrt  that  the 
order  appealed  from  In  each  of  the  two  cases 
here  heard  together  for  convenience,  and  by 
consult,  be  reversed,  except  as  to  so  much 
of  Judge  Wallace's  order  refusing  to  require 
Jesse  A.  McAllister  to  pay  each  of  the  two 
judgments  in  question  here  from  money  in 
the  hands  of  the  said  McAllister;  but  this 
reservation  is  not  to  affect  the  right  of  appel- 
lants, respectively,  to  require  him  fully  to 
disclose  his  knowledge  as  to  the  whereabouts 
or  application  of  any  moneys  in  hjs  hands 
at  the  date  of  his  examination  before  W.  A. 


Lee,  Esq.,  as  special  ref^ee,  If  appellants 
should  80  elect  And  it  Is  further  ordered 
that  these  two  causes  be  remanded  to  the 
circuit  court  for  such  further  proceedings 
as  may  be  necessary. 

McIVEB,  a  J.,  concurs. 


m  s.  c.  uo) 

BUSTAOB  V.  aREBNVILLB  OOUNTT. 
(Supreme  Court  of  South  Carolina.    Sept  12, 

18M.) 
WiTNBSs  IN  VEjjotrt  Case— At-LowAKOB  or  Fsss 

— CSRTIFIOATB  OV  JuDOS. 

1.  Gen.  St  i  835,  giving  the  accused  in  fel- 
ony caaee  the  same  process  as  the  state  to  com- 
pel the  attendance  of  witnesses,  is  not  restrict- 
ed to  capital  felonies.     , 

2.  Where  a  witness  for  defendant  on  trial 
tor  a  felony  {■  bound  over,  he  Is  entitled  to  the 
same  fees  from  the  ooonty  as  if  he  were  s  wit- 
ness for  the  state. 

3.  Gen.  St  I  2197,  provides  that  no  fees  at 
other  compensation  shall  be  allowed  to  any  wit- 
ness bound  over  or  'summoned  to  testify  m  the 
court,  of  general  sessions  unless  the  circuit  jndge 
who  tried  the  case  shall  certify  that  such  wit- 
ness was  material.  BM,  that  a  certificate  that 
a  witness  "was  legnlarly  boond  over  as  a  ma- 
terial witness,"  cdgned  bv  the  clerk  of  the  cir- 
cuit court,  and  marked  Approved"  by  the  cir- 
cuit Judge,  is  not  a  compliance  with  the  statute; 

Appeal  from  common  pleas  circuit  court  of 
Green vUle  county:  James  F.  Izlar,  Judge. 

J.  C.  Eustace  made  application  to  the  county 
commissioners  of  Greenville  county  for  the 
payment  of  a  c^tiflcate  for  witness  fees.  The 
commissioners  refused  payment  and  on  ap- 
peal to  the  circuit  court  their  action  was  af- 
firmed, and  plaintiff  appeals.    Affirmed. 

The  following  is  the  judgment  of  the  court 
below: 

"This  is  an  appeal  by  the  plaintiff  from  a 
Judgment  of  the  board  of  the  coimty  commis- 
sioners for  said  county  disallowing  a  claim 
presented  by  the  plaintiff  against  the  defend- 
ant county.  The  facts,  as  I  gather  them,  are 
as  follows:  The  plaintiff,  some  time  previous 
to  July,  1892,  was  regularly  bound  over  to  ap- 
pear at  the  July  term,  1892,  of  the  court  of 
general  sessions  of  the  said  county,  and  tes- 
tify as  a  witness  in  behalf  of  the  defendant 
In  the  case  of  the  state  against  Geo.  C.  Head, 
indicted  under  the  act  of  1887  for  house- 
brealdng  and  larceny.  He  appeared  at  said 
term,  was  sworn  as  a  witness,  and  testified 
in  behalf  of  said  defendant  After  the  trial 
a  pay  certificate,  of  which  the  following  la 
a  copy,  was  Issued  to  the  plaintiff: 

"  'The  State  vs.  Geo.  C.  Head.  Indictment 
housebreaking  and  larceny.  July  term,  1892. 
The  county  of  Greenville,  debtor  to  J.  C.  Eus- 
tace, to  7  days,  $3.50;  total,  $3.50.  Appeared 
before  me,  C.  J.  Hunt  and  makes  oath  that 
he,  J.  C.  BiUstace,  was  regularly  bound  over 
as  a  witness  In  the  above-stated  case,  and  did 
attend  as  a  witness  as  above  stated.  C.  J. 
Hunt 

"  'Sworn  to  before  me  this  Srd  day  of  Aug.. 
1892.    A.  J.  Mosely,  C.  C.  P.  &  G.  S. 

"  'I,  A.  J.  Mosely,  clerk  of  the  circuit  court 
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»f  Greenville  county,  do  certify  that  3.  O. 
Eltistace  waB  regularly  bound  over  aa  a  mate- 
rial witness  in  the  aboTe«tated  caae.  A.  J. 
Mosely,  a  0.  P.  &  O.  8. 

"'Approved.  T.  B.  Fraser,  Presiding 
Judge.' 

"Afterwards,  this  pay  certificate  was  pre- 
sented to  the  board  of  county  commissioners 
for  said  county  for  approval  and  payment. 
On  the  2l3t  day  of  February,  1893,  the  said 
board  acted  upon  said  daim,  disallowing  the 
same,  and  refusing  payment  thegreof.  Prom 
this  action  and  Judgment  of  the  said  iHHird  of 
county  commissioners  the  plalntifT  appealed  to 
this  court  The  appeal  was  .heard  by  me  at  the 
March  term,  1893,  of  the  court  of  common 
pleas  for  said  county.  Two  questions  are  pre- 
sented: (1)  Did  the  circuit  Judge  certify  ac- 
cording to  the  requirement  of  the  statute  In 
such  case  provided?  And  (2)  was  the  plain- 
tiff bound  over  to  testify  In  behaJlf  of  a  per- 
son accused  of  a  felony? 

"Section  2197  of  the  General  Statutes  pro- 
vides that  no  fees  or  oth»  compensation 
shall  be  allowed  to  any  witness  bound  over  to 
testify  in  any  case  in  the  court  of  general  ses- 
sions unless  the  circuit  judge  who  tried  the 
case  in  which  the  witness  was  summoned 
shall  certify  that  such  witness  was  material, 
and  in  that  case  the  witness  shall  be  allowed 
fifty  cents  for  each  day  of  his  attendance, 
and  five  cents  per  mile  one  way  for  neces- 
sary travel.  It  is  contended  that  there  Is 
no  certificate  of  the  circuit  judge  who  tried 
the  cause  as  to  the  materiality  of  the  plaintiff 
as  a  witness  in  said  cauise;  that  the  only  cer- 
tificate is  that  of  the  clerk,  and  this  certifi- 
cate goes  no  further  than  to  say  that  tlie 
plaintiff  was  regularly  bound  over  as  a  mate- 
rial witness;  and  that  the  approval  of  the 
presiding  Judge  was  only  of  this  fact,  and  not 
that  the  witness  was  material.  While  I  can- 
not commend  the  form  of  the  certificate  In 
this  case,  I  am  Inclined  to  think  that  when 
the  whole  certificate  Is  consid««d  there  is 
substantial  compliance  with  the  statute,  and 
that  is  eqidvalent  to  the  certificate  of  the  cir- 
cuit judge  who  tried  the  case  •  •  *  that 
such  witness  was  material.  This  section 
2197  plainly  declares  that,  where  the  circuit 
Judge  who  tried  the  cause  sliali  certify  that 
the  witness  was  material,  such  witness  shall 
be  allowed  fifty  cents  for  each  day  of  Ms 
attendance,  and  five  cents  per  mile  one  way 
for  necessary  travel.  The  language  is,  in 
that  case, — that  Is,  where  the  circuit  Judge 
shall  certify  that  the  witness  was  material, 
— 'tlie  witness  shall  be  allowed,'  etc.  No  dis- 
tinction is  made  in  the  act  between  the  wit- 
ness for  the  prosecution  and  a  witness  for 
the  defense.  If  this  objection  to  the  form  of 
the  certificate  was  all,  I  tUnk  the  cotmty 
would  be  liable  for  the  claim  of  the  plaintiff. 
Section  622  of  the  General  Stathtes  provides 
tbtit  each  county  shall  pay  witness  fees  in 
state  cases  for  actual  attendance  upon  the 
circuit  eonrt,  as  provided  by  la^;  and'  sec- 
Uoa  2197  provides  in  what  case  they  shall 


1>e  tKild,  and  what  they  (ihaU  receive.  As  to 
'the  second  question,  I  'am  not  so  cleai.-  Sec- 
tion 835  of  the  Genei'al  Statutes  provides  that 
the  accused  shaB,  in  felonies,  and  in  no  other 
'cases,  have  the  like  process  to  compel  the  at- 
tendahce  of  any  witness  in  his  behalf  as 
Is  granted  and  permitted  on  the  part  of  the 
state.  I  am  of  the  opinion  that  the  word 
'felonies,'  In  this  section,  must  be  restricted 
to  capital  felonies.  This,  I  think,  will  clearly 
appear  by  reference  to  the  act  of  1781  (3  St 
at  large,  286).  The  certificate  In  this  case 
shows  upon  its  face  that  the  plaintiff  was  not 
iMmnd  over  to  testify  in  behalf  of  a  person 
accused  of  a  capital  felony.  The  offense, 
ttiou^  a  statutory  felony,  'was  one  which  did 
not  entitle  the  defendant  to  certain  privileges 
accorded  by  law  to  those  accused  of  capital 
felonies.  In  the  view  I  take  of  the  case, 
therefore,  the  county  is  not  liable  for  the 
claims  of  the  plaintiff.  It  is  therefore  or- 
dered and  adjudged  that  the  appeal  be  dis- 
missed, and  the  Judgment  <rf  the  board  of 
county  commisslooera  be*- and  the  same  Is 
hereby,  affirmed." 

O.  J.  Hunt,  tar  appdlant  Stoddard  & 
Barle,  fbr  respondent 

GARY,  J.  The  facts  in  this  case  appear 
m  the  ^dgment  of  the  court  bdow,  which 
will  be  set  forth  In  the  report  of  this  case. 
Section  622  of  the  Revised  Statutes  provides 
that:  "Each  county  shall  pay:  Witnesses 
fees,  in  state  (^ases,  fbr  actual  attendance  on 
the  circuit  courts,  as  provided  by  law."  Sec- 
tion 835  of  the  Revised  Statutes,  among 
other  things,  provides:  "And  the  accused 
shall  In  felonies,  and  no  other  case,  have  the 
like  process  to  compel  the  attendance  of  any 
witness  in  his  behalf  as  is  granted  or  per- 
mitted on  the  part  of  the  state."  Section 
2197  of  the  Revised  Statutes  provides  that: 
"No  fees  or  other  compensation  shall  be  al- 
lowed to  any  witness,  boimd  over  or  sum- 
moned to  testify  in  the  conrt  of  general 
sessions,  unless  the  circuit  Judge  who  tried 
the  cause,  In  which  the  witness  was  sum- 
moned, shall  certify  that  such  witness  was 
material,  and  in  that  case  the  witness  shall 
be  allowed  fifty  cents  for  each  day  of  his 
attendance,  and  five  cents  per  mile,  one  way, 
for  necessary  travel:  iHt>vlded,  however,  that 
in  courts  of  trial  justioes  they  shall  receive 
no  fees  or  compensation  whatever,  for  at- 
tendance in  criminal  causbs." 

AppeUant's  first  ezceptioti  Is  as  follows: 
(1)  "Because  his  honor  erred  in  holding  that 
witnesses  tor  a  defendant  shall  only  be  paid 
In  case  of  capital  felonies,  and  not  in  felo- 
nies less  than  capital."  The  presiding  judge 
says:  "Section  835  of  the  General  Statutes 
provides  that  the  accused  shall,  in  felonies, 
and  in  no  other  cases,  have  the  like  proeess 
to  oompd  the  attendance  of  kny  witness  In 
his  behalf  as  Is  granted  and  pwmitted  on 
the  part  of  the  state.-  I  am  <^  the  c^lnlon 
that  the  word  'felonies,'  In  this  section,  most 
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be  restricted  to  capital  felonies.  TUa,  I 
think,  wUl  clearly  appear  from  the  act  of 
1731  (3  St  at  Large,  280).  The  certlflcate  in 
this  case  shows  upon  its  face  that  the  plain- 
tiff was  not  bound  over  to  testify  in  behalf 
of  a  peiaon  accused  of  a  capital  felony.  The 
offense,  though  a  statutory  felony,  was  one 
which  did  not  entitle  the  defendant  to  cer- 
tain privileges  accorded  by  law  to  those  ac- 
cused of  capital  felonies."  The  act  of  1731 
(3  St  at  Luge,  286)  uses  the  word  "capital," 
which  is  left  out  In  section  835  of  the  Bevised 
Statutes.  Section  44  of  the  act  of  1731  is  as 
follows:  "And  be  It  further  enacted.  That 
all  and  every  person  and  persons,  who  shall 
be  accused,  indicted,  or  tried  for  any  such 
treason,  murder,  felony,  or  other  capital  of- 
fense whatsoever,  shall  have  the  like  process 
of  the  court  where  he  or  they  shall  be  tried 
to  compel  their  witnesses  to  appear  for  them 
at  any  such  trial  or  trials,  aa  Is  usually  grant- 
ed to  compel  witnesses  to  appear  against 
them."  We  think  the  repeal  of  tUs  section, 
and  embodying  a  part  of  its  provisions  In  sec- 
tion 835,  Rev.  St,  In  which  the  word  "capi- 
tal" Is  omitted,  show  that  the  view  an- 
nounced by  the  circuit  Judge  cannot  be  sus- 
tained.  This  exception  la  sustained. 

Plaintiff's  second  exo^tlon  is  aa  foUowa: 
(2)  "Because  his  honor  erred  In  not  holding 
that  the  defendant  county  la  UaUe  for  the 
pay  of  defendant's  witnesses  in  all  cases  of 
felonies,  where  It  appears  that  said  witness 
was  regularly  bound  over,  and  the  circuit 
judge  who  tried  the  case  certifies  that  such 
witness  was '  material."  Tha«  is  nothing  in 
the  for^K>lng  sections  which  denies  to  wit- 
nesses for  the  defendant  their  fees  for  at- 
tending in  cases  of  felony,  where  it  appears 
that  they  were  regularly  bound  over,  and 
the  circuit  Judge  who  tried  the  case  certifies 
that  such  witness  was  mat^ial.  Taking  all 
the  sections  aforesaid  into  consideration,  we 
think  it  was  the  intention  of  the  legislature 
that  when  It  provided  "the  accused  shall  in 
felonies,  and  no  other  case,  have  the  like  pro- 
cess to  compel  the  attendance  of  any  witness 
in  his  behalf  as  is  granted  or  permitted  on 
the  part  of  the  state,"  such  witnesses  should 
receive  their  fees  Just  as  witnesses  bound 
ova-  for  the  state,  in  the  absence  of  any  pro- 
vision of  the  law  that  a  distinction  should  be 
made  in  the  payment  of  sach  witnesses. 
Tliis  exceptl(»  is  sustained. 

Plaintiff's  third  exception  is  as  follows: 
"Becanse  his  honor  erred  in  dismissing  plain- 
tiff's appeal,  when  he  should  have  hdd  that 
the  defendant  was  liable  for  the  amoimt 
asked  for  by  the  plaintiff;  his  pay  certificate 
having  been  made  In  due  form,  and  certified 
to  by  tb9  trial  Judge,  as  required  by  the  stat- 
utes in  such  cases."  Respondent  sored  the 
following  notice:  'TTake  notice  that.  If  the 
supreme  court  should  fail  to  sustain  the 
Judgment  in  tbe  above^tated  case  upon  the 
ground  upon  which  the  circoit  Judge  based 


said  Judgmeat,  the  rospondeBt  will  insist 
tliat  the  supreme  court  sustain  said  Judg- 
ment on  the  grounds:  (1)  That  the  certifi- 
cate Issued  to  tbe  plaintiff,  J.  C.  Bustace,  is 
fatally  defective  (a)  because  said  certificate 
was  issued  by  the  clerk  of  the  court  of  comv 
mon  pleas  and  graieral  sessions,  and  only  ai)- 
proved  by  the  circuit  Judge,  and  was  not  is- 
sued by  the  circuit  Judge  who  tried  tbe 
cause;  (b)  because  said  certificate  only  states 
that  J.  0.  Bustace  was  bound  over  as  a  ma- 
terial witness,  etc.,  and  does  not  state  that 
he  was  material,  as  required  by  law.  (2) 
That  in  no  case  is  the  county  liable  for  the 
payment  in  criminal  cases  of  witnesses  for 
the  defendant" 

▲  copy  of  the  witness'  certificate  is  as  fol- 
lows: 

"The  State  against  George  C.  Head.  In- 
dictment housebreaking  and  larcMiy.  July 
term.  1892. 


The  Connty  of  Greenville 
To  J.  C.  Eustace,  to  7  days. . 


Dr. 
$3  50 

Total «S  50 

"Appeared  before  me^  O.  J.  Hunt,  and 
makes  oath  that  he,  J.  G.  Eustace,  was  regu- 
larly bound  over  as  a  witness  in  the  above- 
stated  case,  and  did  attend  as  a  witness  as 
above  stated.   O.  3.  Hunt 

"Sworn  to  before  me  this  3rd  day  of  Au- 
gust, 1S92.    A.  J.  Mosdey,  a  a  P.  &  O.  S. 

"I,  A.  J.  Moseley,  clerk  of  the  circuit  court 
of  Greenville  county,  do  certify  that  J.  0. 
Eustace  was  regularly  bound  over  as  a  ma- 
terial witness  In  the  above-stated  case.  A.  J. 
Mosel^,  O.  O.  P.  &  G.  S. 

"Approved.    T.  B.  Fraser,  Presiding  Judge." 

This  certificate  is  not  sufficient  Tbe  cer- 
tlflcate is  not  made  by  "the  circuit  Judge  wbo 
tried  the  cause  in  wtiicb  the  witness  was 
summoned,"  but  by  the  clerk  of  the  court 
Nor  is  the  certificate  to  the  effect  that  the 
witness  was  "material,"  but  that  he  "was 
regularly  bound  over  as  a  material  witness 
in  the  above-stated  case."  It  is  true  the 
presiding  Judge  signed  his  name  under  the 
word  "Approved"  written  on  the  certificate, 
but  this  was  not  a  compliance  with  the  stat- 
ute. Tbe  object  of  the  statute  was  that  the 
question  of  materiality  of  the  witness  should 
be  decided  by  the  presiding  Judge,  and  that 
the  certificate  should  be  signed  by  him.  Tbe 
certificate,  before  it  was  approved  by  the 
presiding  Judge,  was  clearly  Illegal,  and  tbe 
approval  by  him  did  not  g^ve  it  validilT'  in 
law.  This  question  was  not  decided  in  the 
case  of  Hellams  v.  Greenville  Co.^  32  S.  C. 
441,  11  S.  E.  211.  This  excepUon  is  over- 
ruled on  tbe  grounds  stated  in  respondent's 
notice  above  mentioned.  It  Is  the  Judgment 
of  this  court  that  tbe  Judgment  of  the  court 
below,  for  the  reasons  herein  stated,  be  af- 
firmed. 

McIVBB,  0.  J.,  and  POPB,  J.,  concur. 
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CATAWBA  MnXS  v.  HOOD  at  aL 
(Sapr«me  Court  of  SoDth  CaroUiuL    Sept  17, 

ISM.) 
Txiu.  JcsTici— Reduction  or  Claim  to  CoHrcB 

JCBISDIGTIOir. 

1.  It  is  no  objection  to  the  jurisdiction  of  a 
trial  Justice  that  plaintiff  rednced  liis  demand 
to  brinK  it  witliin  the  uncMint  orar  whidi  the 
justice  has  jurisdiction. 

2.  Where  plaintiff,  In  reducing  his  claim  so 
as  to  bring  it  within  the  jurisdiction  of  a  trial 
Justice,  leaves  out  an  item  which  could  be  in- 
cluded in  his  cause  of  action,  he  cannot  there- 
after sue  on  such  item. 

Appeal  from  common  pleas  circuit  court  of 
Chester  county;  Watts,  Judgei 

Action  by  the  Catawba  Mills  against  J.  A. 
Hood  &  Bro.  to  recover  a  stock  subscrip- 
tion. A  Judgment  rendered  for  plaintiff  by 
a  trial  Justice  was  affirmed  by  tbe  circuit 
court,  and  defendants  appeal. 

S.  P.  Hamilton,  for  appellants.  Geo.  W. 
Gage,  tor  respondent. 

GARY,  J.  The  respondent  Is  a  corpora- 
tion, wganized  In  1892,  under  the  general 
incorporation  act  of  this  state.  The  capital 
Btodc  was,  by  the  terms  of  the  charter,  and 
by  the  terms  of  subscription  therefor,  paya- 
ble In  monthly  Installments  on  the  third 
Tuesday  of  each  month.  The  first  payment 
was  to  be  made  In  June,  1892,  and  was  to  be 
^2  per  share;  and  the  next  Ave  payments 
thereafter,  up  to  and  Including  November, 
1892,  wae  to  be  92  per  share;  and  thereafter 
the  payments  were  to  be  $3  per  share  until 
the  full  par  value  of  the  stock  was  paid  up, 
to  wit,  $100  per  share.  The  appellants  sub- 
scribed for  five  shares,  and  paid  the  first 
six  Installments,  but  refused  to  make  fur- 
ther payments.  This  suit  was  begun  In  a 
trial  Jtistice's  court  in  November,  1893.  It 
was  alleged  In  the  summons  that  Hood  & 
Bpo.  "were  on  the  Ist  of  April,  1893,  indebt- 
ed to  the  Catawba  Mills  In  the  sum  of  $95, 
for  subscription,  etc."  The  suit  was  for  the 
December,  1892,  and  the  January,  Pebniary, 
and  March,  1893,  installments,— four  months 
on  five  shares,  at  $3  per  share,  $60.  The 
trial  Justice's  Judgment  Is:  1  find  for  the 
plaintiff,  sixty  dollars,  due  1st  April,  1898." 

Appellants'  exceptions  are  as  follows:  (1) 
"Because  the  trial  justice  court  had  no  juris- 
diction of  the  action,  the  complaint  being  to 
recover  ninety-flve  dollars,  when  the  amount 
due  by  defendants  on  the  same  demand  was 
one  htmdred  and  eighty -six  dollars."  (2) 
"Because  the  amount  due  by  defendants  to 
plaintiff  was  purposely  reduced  In  plaintiff's 
complaint  to  obtain  the  Jurisdiction  of  the 
trial  Justice  court"  (3)  "Because,  under  ar- 
ticle 4,  i  8,  of  plaintiff  corporation's  by- 
laws, no  action  can  be  maintained  against 
defendant  stockholder.,  who  were  delinquent 
In  payment  of  Installments,  until  the  stock 
was  sold  In  accordance  with  said  by-laws." 

Section  71  of  the  Code  provlrtrs:  "That  trial 
Justices  shall  have  civil  jnriadiftion  in  the 


following  cases:  1.  In  actions  arising  on  con- 
tract for  the  recovery  of  money  only.  If  the 
sum  claimed  does  not  exceed  one  hundred 
dollars."  The  trial  justice  had  jurisdiction, 
because  the  "sum  claimed"  arose  on  con- 
tract, the  action  was  tor  tbe  recovery  of 
money  only,  and  the  "sum  claimed"  did  not 
exceed  $100.  In  Cavendar  v.  Ward,  28  S.  C. 
472,  6  S.  E.  302,  Mr.  Justice  McGowan,  speak- 
ing for  the  court,  says:  "As  to  the  jurisdic- 
tion, we  agree  with  the  circuit  judge.  Sub- 
division 1  of  section  71  of  the  Code  gives  to 
trial  justices  jurisdiction  in  actions  on  con- 
tracts for  the  recovery  of  money  only'  tf  the 
sum  'claimed'  does  not  exceed  one  hundred 
dollara  The  sum  claimed  here,  as  stated  In 
tbe  complaint,  was  'sixty-four  dollars,'  al- 
though the  penalty  was  $140;"  citing  Ben- 
nett T.  Ingersoll,  24  Wend.  113;  Walt's  Ann. 
Code,  i  64.  The  case  of  State  v.  Pllle. 
brown,  2  S.  O.  404,  decides  that  trial  justices 
have  the  same  jurisdiction  as  Justices  of  the 
peace.  Section  22  of  article  4  of  the  consti- 
tution shows  that  the  jurisdiction  Is  to  be 
determined  by  the  amount  "claimed."  That 
section  is  as  follows:    "Justices  of  the  peace 

•  •    •     shall    have    original    jurisdiction 

•  •  •  In  all  matters  of  contract  •  ♦  ♦ 
where  the  amount  claimed  does  not  exceed 
one  hundred  dollars."  Although  a  party  has 
the  right  to  reduce  the  amount  of  his  cause 
of  action  so  as  to  bring  it  within  the  Jurisdic- 
tion of  a  trial  justice,  yet  when  he  reduces 
the  amount  of  bis  claim  for  this  piu-pose  by 
leaving  off  any  of  the  Items  that  could  be 
Included  in  his  cause  of  action  at  the  time 
of  the  commencement  of  his  action  in  the 
trial  Justice  court,  he  shall  not  thereafto'  be 
allowed  to  bring  an  action  on  the  items  so 
left  out  Leaving  out  such  Items  Is  equiva- 
lent to  payment  of  them.  Tbe  party  would 
not,  however,  be  precluded  from  afterwards 
bringing  an  action  on  items  that  could  not 
have  been  Included  In  the  action  at  the  time 
of  tbe  commencement  thereof,  by  reason  of 
the  fact  that  the  cause  of  action  on  such 
items  had  not  then  matured.  The  objection 
to  tbe  remedy  pursued  In  this  case  cannot 
be  sustained.  The  remedy  for  enforcing  pay- 
ment provided  In  article  4,  |  8,  of  tbe 
by-laws  is  cumulative,  and  not  exduslve. 
This  question  Is  conclusively  settled  by  the 
case  of  Railroad  Co.  v.  Cathcart,  4  Rich.  Lew, 
89.  It  is  the  judgment  of  this  court  that  the 
appeal  be  dismissed,  and  tbe  order  appealed 
from  affirmed. 

MdVER,  a  J.,  and  POPE,  J.,  concur. 


(42  S.  C.  195) 

MTMMS  et  al.  r.  DELK. 

(Supreme  Court  of  South  Carolina.    Sept  17, 

1884.) 

Construction  or  WiU/— Dsviss  to  Executobs— 
Power  op  Sals. 

Where  a  testatrix  devises  lands  to  her 
executors  for  the  purpose  of  carrying  out  the  di- 
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reetlona  »f  her  win,  and  directs  that  it  be  dis- 
tributed equally  among  her  children,  the  exec- 
ntors  iiare  power  to  sell  lands  not  capable  of 
diTiaion  in  kind. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  comity;  James  F.  Izlar,  Judge. 

Ejectment  by  William  Mimms  and  others 
against  H.  K.  Dellc.  Both  parties  claim  un- 
der Ellen  MImms,— plalntlffa  as  b^  heirs  at 
law,  and  defendant  by  purchase  from  her  ex- 
ecutors. The  question  Is  whether,  under  the 
terms  of  the  will,  the  executors  had  power 
to  sell  the  land  in  question.  The  will  devised 
all  her  property  to  the  executors  for  the  pur- 
pose of  carrying  out  her  directions,  and  di- 
rected that,  after  certain  specific  devises,  the 
residue  be  equally  divided  among  her  chil- 
dren. There  was  a  Judgment  for  defendant, 
from  which  plaintiffs  appeal    Affirmed. 

James  B.  Davis  and  B.  O.  Rice,  for  ap- 
pellants.   8.  O.  Mayfleld,  for  respondent 

GARY,  a.  The  facts  out  of  which  this 
case  arose  are  stated  in  the  Judgment  of  the 
circuit  court  Hie  exceptions  complain  of 
error  on  the  part  of  the  presiding  Judge  in 
deciding  that  the  executor  had  the  power 
under  the  win  to  sell  the  lot  or  parcel  of 
land  described  in  the  complaint  The  tes- 
tatrix appointed  two  persons  as  executors  of 
her  will,  for  the  more  effectually  carrying 
out  the  several  provisions  thereof;  and  also 
vested  the  title  in  all  her  estate,  both  real 
and  personal,  in  her  executors,  the  better  to 
enable  them  to  see  that  all  her  directions 
were  strictly  followed.  Vesting  the  tiUe  in 
all  her  estate,  both  real  and  personal,  in  her 
executors,  of  course  Included  the  lot  of  land 
in  the  town  of  Blackvllle,  being  the  land 
described  in  the  complaint  One  of  the  di- 
rections of  her  will  was  that  the  rest  and 
residue  of  &»  estate,  both  real  and  personal 
and  mixed,  which  she  gave  to  her  eight 
childf^n,  should  be  distributed  among  them, 
share  and  share  alike,  as  therein  set  forth. 
The  object  in  vesting  the  title  to  this  lot  in 
the  executors  was  to  enable  them  to  make 
this  distribution.  The  property  described  in 
the  complaint  being  merely  a  lot  In  the  town 
of  BlackvUle,  it  could  scarcely  have  been 
the  Intention  of  the  testatrix  that  tbe  ex- 
ecutors should  disfxibute  it  among  the  chil- 
dren In  kind,  As  it  was  the  Intention  of 
the  testatrix  to  vest  the  title  to  this  lot  in 
her  executors  for  the  purpose  of  carrying  out 
the  "directions"  of  her  will,  one  of  her  "di- 
rections" being  that  the  rest  and  residue  of 
her  estate.  Including  the  lot  of  land  in  the 
town  of  Blackvllle,  should  be  distributed 
among  her  children;  and  as  it  was  also  her 
intention  to  confer  upon  her  executors  all 
necessary  power  for  making  such  distribu- 
tion, which,  on  account  of  the  character  of 
said  property,  it  was  not  her  intention 
should  be  made  in  kind;  and  as  it  Is  neces- 
sary that  there  should  be  a  sale  of  said  lot 
so  as  to  make  the  distribution,— the  power 
was  conferred,  by  implication,  upon  the  ex- 


ecaton  to  seD  said  lot  It  is  tbe  Judgment 
of  this  court  that  tbe  Judgment  of  tho  court 
below  be  affirmed. 

McIYBB,  a  J,,  and  POPK^  3^  concob 


(U  Ga.  e$7) 
WILLIAMS  V.  WARDLAW. 
(Supreme  Oourt  of  Georgia.    July  30,  IStM.) 

Paiv^Ts  Wat — Apfkai.  raoii  Obdixabt— Dis- 
missal or  AOTIOK. 
According  to  Desverger*  v.  Kruger,  60 
Ga.   100,  the  court  erred  in  renderlDi:  a  Snal 
Judgment  dismissing  the  application.    The  case 
should  have  been  remanded  to  the  ordinarr  for 
a  new  hearing. 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  oonrt.  Walker  county; 
W.  M.  Henry,  Judge. 

Action  by  J.  A.  F.  Williams  against  M.  0. 
Wardlaw.  nnder  C!ode,  {  738,  to  compel  de- 
fendant to  remove  a  gate  from  an  alleged 
private  way,  commenced  before  an  ordinary, 
and  taken  on  certiorari  by  defendant  to  tbe 
superior  court  There  was  a  Judgment  re- 
versing the  Judgment  of  the  ordinary  and  dis- 
missing the  action,  and  plaintiff  brings  error. 
Affirmed  in  part  and  reversed  in  part 

The  following  is  the  official  report: 

The  petition  to  the  ordinary  alleged:  Peti- 
tioner is  the  ownw  of  a  private  way  by  the 
right  of  prescription,  he  having  been  in  the 
constant  and  uninterrupted  use  of  tbe  same 
toe  more  than  seven  years  before  the  obstmo- 
tion  was  placed  across  it  He  has  kept  it 
in  repair,  and  did  such  work  as  was  nec- 
essary to  keep  it  in  good,  passable  condi- 
tion during  said  time.  It  is  not  over  IS 
feet  wide,  and  is  located  mi  the  line  between 
A.  G.  Dickson  and  the  d^endant  the  length 
of  the  lane  at  the  east  end  of  which  the  gate 
has  been  erected,  and  it  extends  from  the 
public  road,  near  the  mill  of  Dickson,  east- 
wardly  for  half  a  mile  or  more,  running 
through  lands  of  Blackwdl,  and  intersecting 
the  Henry  Springs  road.  Defendant  pleaded 
that  the  way  had  not  been  in  constant  con- 
tinuous, and  uninterrupted  use  for  seven 
years,  and  worked  during  that  time;  and 
that  in  divov  places  along  the  way  during 
the  last  five  years  the  bed  of  the  road  had 
been  changed  to  suit  the  convenience  of  the 
plaintiff.  Further,  the  allied  private  way 
is  not  on  tbe  land  of  defendant  but  Is  on  the 
land  of  A.  G.  Dickson,  who  gave  defendant 
permission  to  erect  a  gate  across  the  same^ 
which  Dickson  had  a  right  to  do,  becnuse 
plaintiff  has  not  and  never  had,  any  prescrip- 
tive right  to  the  way.  Said  way,  a  distance 
of  two  panels  of  fence  west  of  the  gate.  Is  20 
feet  wide,  and  a  distance  of  six  panels  of 
fence  from  the  gate  in  a  westerly  direction 
the  way  is  20  feet  and  6  Inches,  and  at  no 
place  ftom  the  gate  to  the  creek  along,  near 
to,  and  on  the  land  line  of  Dickson  and  de- 
fendant is  the  way  less  than  20  feet  wide 
by  actual  measurement  and  the  way  has 
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beai  ot  nid  widtb  fa:  more  tbaa  seven  years. 
At  a  point  east  of  the  creek  and  west  of  the 
gate,  aloD«r  or  near  the  land  line  between  de- 
fmdant  and  Dickson,  the  way  bas,  within 
the  last  seven  years,  been  changed  from  the 
original  roadbed  on  account  of  the  old  road- 
bed becoming  Impassable  for  want  of  work. 
At  this  place,  from  the  outside  track  of  the 
adopted  road  to  the  outside  track  of  the  old 
roadbed,  by  actual  measiirement.  It  Is  20 
feet  wide,  and  ttom  fence  to  fence  29  feet 
and  6  inches,  by  actual  measurement.  The 
o'd  road.  In  the  last  seven  years,  has  been 
abandoned  more  than  once,  and  the  land  of 
defendant  and  that  of  Dickson  frequently 
nsed  in  lien  of  the  old  roadbed.  The  testi- 
mony introduced  was  conflicting,  and  the  na- 
ture of  it  is  Indicated  by  the  focegoing  stat»- 
ment  of  the  pleadings. 

Lumpkin  &  Shattuck  and  R.  M.  W.  Glenn, 
for  plaintiff  in  error.  Copland  &  Jackson, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  in  part, 
and  in  part  afOrmed. 

m  Qa.  707) 

EOTJNSAVIULB  et  aL  v.  WATTER8. 
(Snpreme  Court  of  Georgia.    July  30,  1894.) 

TbIAI<— IRSTKUOTIOMS— NaW  TBIAI/— EVIDXNCB. 

The  requests  to  charge,  so  far  aa  they 
were  applicable,  were  covered  by  the  charge  giv- 
en, which  fairly  presented  for  determmation  by 
the  jar7_  the  vital  issue  involved  in  the  case,  it 
affirmatively  appearing  that,  as  to  the  debt  up- 
on which  the  plaintiffs'  judgment  was  founded, 
the  credit  was  not  »tended  upon  the  faith  of 
the  property  in  controversy;  and,  the  evidence 
being  otherwise  sufficient  to  warrant  the  jury  in 
finding  for  the  claimant,  there  was  no  abase  of 
discretion  in  refusing  to  grant  a  new  triaL 
(Syllabus  by  the  Court) 

Skror  trom  snp^or  court  Bloyd  county; 
W.  M.  Henry,  Judge. 

Action  by  RounsavlUe  Bros,  ajsralnst  Joseph 
O.  Walters  In  aid  of  am  execution  Issued  on 
a  Judgment  in  favor  ot  plaintltTs  against  G. 
P.  P.  Waiters,  and  levied  on  certain  lots  of 
land  claimed  b^  defendant  There  was  a 
Judgment  for  defendant  and  plaintiffs  bring 
error.    Affirmed. 

The  following  Is  the  official  report: 

Plaintiffs  alleged  that  G.  P.  P.  Walters 
paid  $100  on  the  purchase  of  the  lots  levied 
on;  and  the  stock  of  goods  of  G.  F.  P.  Wal- 
ters, after  being  fraudulently  transferred  to 
A.  3.  Walters,  administrator,  was  managed 
fltlll  by  G.  F.  P.  Walters,  and  from  the  sales 
and  profits  of  said  stock  $367  were  nsed  In 
Improving  the  lota;  and  that  G.  F.  P.  Wat- 
ters  paid  S50  In  improving  said  lots,  and  from 
the  sales  and  profits  of  the  stock  of  goods 
of  G.  F.  P.  Watters  $250  was  paid  on  the 
purchase  thereof.  They  prayed  that  the 
payments  be  considered,  and  the  property 
levied  on  be  found  subject, to  the  execution, 
subject  only  to  the  remainder  of  the  pur- 
chase money  not  yet  paid.   There  was  a  ver- 


dict for  claimant  and,  plaintiffs'  motlcm  for 
a  new  trial  being  overruled,  they  excepted. 

Tlie  motion  for  new  trial  was  on  the 
groimda  that  the  verdict  waa  contrary  to  law, 
evidence,  eta  Also  because  the  court  erred 
In  refusing  to  give  the  following  written 
requests  of  plaintiffs  in  charge  to  the  Jury: 
"If  you  find  that  the  b-ansfer  of  this  proper- 
ty (or  any  of  it)  was  made  In  contemplation 
of  insolvency,  although  defendant  was  at 
that  time  solvent  and  the  defendant  intend- 
ed thereby  to  hindw,  delay,  or  defraud  cred- 
itors, and  if  you  furth^  find  such  Intention 
was  known  to  the  claimant  or  he  had  grounds 
of  reasonable  suspicion,  then  such  transfer 
would  be  void  and  the  property  would  be 
subject  I  charge  you  that  if  the  defendant 
in  fl.  fa.  was  Insolvent  at  the  time  the  bond 
tor  title  was  made  to  J.  G.  Watters,  Jr.,  and 
if  you  further  find  that  the  bond  for  title 
was  made  as  a  transfer  of  an  interest  pos- 
sessed by  the  defendant  in  fi.  fa.,  and  that 
such  transfer  was  made  to  defeat  creditors 
of  defendant  in  fi.  fa.,  then  such  transfer 
would  be  void  as  to  creditors."  Also  because 
the  court  erred  In  not  charging  Code,  |  1952, 
and  paragraph  2,  plaintiffs'  counsel  in  argu- 
ment having  read  section  1952  and  paragraph 
2,  and  asked  the  court  In  argument  to  charge 
said  section  and  paragraph  to  the  Jury.  Note 
by  the  Court:  The  court  charged  the  Jury 
that  "If  the  transaction  by  which  the  intw- 
est  in  the  propwty,  under  bond  for  title,  pass- 
ed out  of  defendant  and  hilo  the  claimant 
was  not  bona  fide,  but  was  colorable  only, 
and  Intended  only  to  cover  up  the  defendant's 
Interest  In  the  hind,  while  the  real  beneficial 
Interest  therein  remained  and  was  to  remain 
in.  him,  then  you  would  be  authorized  to  find 
the  property  subject  in  this  case." 

Nat  Harris  and  O.  A.  TfaomweQ,  for  plain- 
tiffs in  errdr.  J.  H.  Hosklnson  and  Wrights 
&  Harper,  for  defendant  In  error. 

PBB  CURIAM.   Judgment  affirmed. 


(M  Oa.  6S8) 
BAST  TBNNESSBB,  V.  &  G.  RT.  00.  v. 

McCLUBB. 

(Snpreme  Court  of  Georgia.  July  30,  1894.) 
iRfUBT  TO  Emplote— Evidence  —  Ixstkuotioh— 
Caruslb  Tables. 
In  view  of  the  fact  that  the  plaintiff, 
shortly  after  receiving  the  injury,  joined  in  a 
sworn  report  of  the  facts,  in  which  it  was 
stated  that  the  occurrence  was  an  accident,  and 
that  no  employs  of  the  company  was  to  blame, 
and  there  being  abundant  evidence  that  the 
plaintiff  knew  the  contenta  of  the  report,  and 
voluntarily  took  It  to  the  notary  who  adminis- 
tered the  oath  to  him,  the  verdict  was  contrary 
to  the  evidence,  as  a  whole,  studying  it  care- 
fully from  an  honest  and  Impartial  standpoint; 
and,  the  court  having  erred  in  charging  the 
jury  with  reference  to  the  use  of  the  Carlisle 
tables,  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Whitfield  coun- 
ty; T.  W.  Mllner,  Judge. 
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Action  by  T.  L.  McClure  ag^nst  the  E&st  ' 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany for  personal  injuries  caused  by  defend- 
ant's negligence.  There  was  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 
The  following  is  the  ofBcloI  report: 
The  motion  for  a  new  trial  alleges  that  the 
verdict  is  contrary  to  law  and  evidence,  and 
is  excessive,  and  that  the  court  gave  the  fol- 
lowing charge  to  the  Jury:  "On  the  subject 
of  permanent  injury,  if  you  find  damages  in 
his  favor,  you  will  inquire  whether  the  injury 
was  a  permanent  one.  If  you  find  that  it  Is 
permanent,— that  is,  lasting  his  entire  life, 
—then  you  look  to  the  evidence,  and  see  to 
what  extent  it  has  depreciated  his  capacity 
to  labor,  what  is  the  difference  between  his 
present  capacity  to  labor  and  his  capacity  to 
labM'  before  he  received  the  injm-y,  and  find 
out  what  the  value  of  that  difference  is  per 
annum,  and  his  expectancy  under  the  rules 
of  the  Carlisle  table,  which  is  In  evidence  be- 
fore you.  That  table  Is  before  you,  and  may 
be  used  as  data  by  which  you  may  arrive  at 
Ibe  present  cash  value  of  his  injury.  If  yon 
find  that  he  was  pwmanently  Injured.  What- 
ever damages  you  find  on  that  line  you  will 
add  to  the  other  damages  that  you  may  or 
may  not  find,  and  that  would  be  the  amount 
of  your  verdict"  Defendant  contends  that 
there  was  no  proof  of  po-manent  injury,  and 
no  testimony  upon  which  to  predicate  a 
charge  as  to  permanent  injury;  that  this 
charge  is  incomplete  and  inaccurate,  and 
does  not  state  the  correct  rule  for  estimating 
damages  for  permanent  injury,  there  being 
no  ref^ence  to  the  decrease  of  capacity  to 
earn  money  as  plaintiff  grows  old;  and  that 
the  charge  gives  no  direction  as  to  how  to 
find  the  present  cash  value  of  plaintiff's  les- 
sened capacity  to  labor,  except  by  refa-ence 
to  the  Carlisle  table,  which  only  gives  his 
expectancy,  and  throws  no  light  upon  the 
mode  of  determining  the  cash  value  of  his 
diminished  capacity.  As  to  the  extent  of  the 
injuries,  etc.,  plaintiff  testified:  "My  hip  and 
back  were  hurt  The  pain  was  very  sev^e. 
I  cooked  dinner  that  day,  but  was  unable  to 
do  my  usual  work.  I  went  on  till  I  met 
passenga-  train,  and  then  came  home  to  this 
county,  and  called  In  Dr.  Lacewell.  When 
he  pressed  upon  my  side  the  pain  was  severe. 
Remained  in  bed  and  about  the  house  for 
three  weeks.  Was  disabled  from  work  about 
three  montha  Suffer  some  pain  yet  (more 
than  a  year  after  the  injury),  and  am  not  able 
to  do  heavy  work,  as  I  once  waa  My  back 
is  weak.  I  am  twenty-five  years  old,  and 
was  getting  $4o  per  month  when  I  was  hnrt 
I  have  since  been  employed  as  brakeman  on 
a  through  freight  train  of  another  railroad. 
The  work  is  easier  than  on  local  freight  Be- 
fore I  was  hurt  I  was  a  strong,  healthy  man. 
Since,  I  can't  stand  long  on  my  feet  or  do 
heavy  lifting,  without  pain.  Cold  settles  in 
my  back,  where  I  was  hurt  I  was  out  of 
employment  from  July  until  December.    Did 


a  llttie  work,  haoUng,  tlbe^  abobt  home.  T 
went  to  work  for  another  railroad  December 
4,  1891.  WOTked  fifteen  days,  and  then  got 
hnrt  I  set  up  a  switch,  then  ran  down  the 
track,  stumbled  and  fell;  hurt  one  of  my 
arms  badly,  and  broke  my  nose.  Was  off 
about  five  weeks  from  that  then  went  to 
work,  stopped  off  one  week,  went  back  to 
work,  and  was  suspended.  At  that  work  I 
made  $2.62  per  day,  and  worked  twenty-one 
days  per  month,  or  about  $45  per  month. 
Am  ready  and  willing  to  work  ail  the  time 
at  that  Job,  when  I  can  get  it  Stand  ready 
to  be  employed.  I  had  trouble  about  passing 
my  nrlne  after  I  was  hurt  It  was  very  bad 
for  a  lltUe  while.  It  then  got  better,  came 
back  on  me  again,  then  was  relieved  to  some 
extent  but  has  never  gotten  entirely  welL  I 
still  have  some  trouble  with  it"  Dr.  Lac*- 
well  testified:  "I  examined  plaintiff,  and 
found  spinal  column  and  spinal  cord  and  kid- 
neys considerably  bruised.  The  worst  trouble 
I  found  was  with  his  urine,  with  which  he 
passed  blood,  the  symptoms  indicating  injury 
to  the  kidneys.  He  suffered  consldo-able 
pain.  Got  better  in  a  week.  I  made  five  vis- 
its to  him  in  the  latter  part  of  July,  and 
two  in  September,  when  he  had  trouble  with 
his  back.  Can't  tell  about  permanency  or 
effect  of  the  injury.  A  hurt  to  the  kidneys, 
and  back  over  the  kidneys,  is  apt  to  be  per- 
manent and  cause  suppression  of  the  urine 
during  cold.  It  might  cause  uric  poison.  I 
have  not  been  called  to  the  patient  since 
September,  1891.  I  discharged  him  as  con- 
valescent in  a  week  or  ten  daya  I  see  no 
symptoms  of  uric  disease  or  poison.  He  looks 
healthy."  It  was  admitted  that  plalntifTs 
expectancy  was  38  yean  at  the  time  of  the 
injury. 

McOutcben  &  Shumate,  for  plaintiff  in  er- 
ror.   R.  J.  McCamy,  for  defendant  In  error. 

FEB  CURIAM.   Judgment  reversed. 


(94  oa.  tan 

SEARCY  et  al.  v.  COIJJNS  et  at 
(Supreme  Coort  of  Oeoisia.    July  23,  ISM.) 

E^CITr  FrAOTIOX  —  EZCBPTIOK  TO  Dbcrbb— Rsu- 
eiODS  SOCIETIBS— RlOHT  TO  CHUBCH  PkSUISU. 

1.  An  exception  to  a  decree  that  it  does  not 
follow  the  Terdict  no  particular  departure  be- 
ing specified,  does  not  raise  the  question  wheth- 
er the  decree  goes  beyond  the  verdict  aithoagfa 
it  may  do  bo  in  one -particular. 

2.  The  evidence,  th(»jgh  conflicting,  war- 
ranted the  verdict  as  to  all  the  answers  spe- 
cifically propounded  to  the  jury;  and  no  answer 
given  was  defective,  either  by  reason  of  not  be- 
ing responsive  to  the  question  or  by  reason  of 
not  being  sufiScientiy  comprehensive  to  answer 
it 

(Syllabos  by  the  Court) 

E^rror  from  superior  court,  Bibb  connty;  C 
C.  Smith,  Judge. 

Two  actions  consolidated  and  tried  to- 
gether,—one  by  A.  F.  T.  Seturcy,  trustee,  and 
32  others,  against  C.  EL  Collins  and  others, 
for  an  injunction,  and  for  the  appointment 
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irftmateesof  GuHfidd  Cburch;  and  the  other 
by  Gullfield  Ohardt  sod  otben,  Indudlng  de- 
fendants In  the  first  action,  against  A.  F.  T. 
Searcy  and  the  oth»  plaintU&i  in  the  first 
action,  for  an  injunction.  There  was  a  Judg- 
ment in  favor  of  plaintiffs  in  the  last  action, 
and  defendants  in  the  first  action,  and 
Searcy  and  others,,  plaintiffs  In  the  first  and 
defendants  In  the  last  action,  appeal.  Af- 
firmed. 
The  foQowlng  is  the  official  report: 
Searcy  and  others,  by  their  petition,  alleged 
that  about  15  years  ago  there  was  purchased 
a  lot  of  land  In  South  Blacon,  conveyed  to 
be  used  by  the  Primitive  BiyitiBt  Oburdi  of 
the  community,  for  the  purpose  of  bnilding 
thereon  a  house  of  W(»ship;  that  petitioner 
Searcy,  Aleck  Humphries,  and  Berry  Hall 
were  the  trustees  of  ttie  property,  and  the 
same  was  to  be  used  by  the  said  Baptists  so 
long  as  they  kept  up  the  faith  and  practice 
of  the  Primitive  Baptists;  that  petitioners, 
with  such  aid  as  was  obtained  firom  friends 
to  the  cause,  built  a  house  of  worship  on  the 
lot,  and  a  small  house  for  the  poor;  that 
they  worshiped  In  peace  and  harmony  tar 
quite  a  while,  when,  through  the  heresy  of 
one  Collins,  who  claimed  to  be  moderator 
of  the  Antloch  Association,  disovd  was 
brought  abonl^  the  heresy  being  that  Satan 
is  ooegual  and  coeternal  with  Ood;  that 
Collins  also  taught  that  it  was  a  principle 
of  Primitive  Baptist  practice  that  the  asso- 
ciation governs  the  churches,  and  the  mod- 
erator had  control  of  the  church  property, 
which  is  without  foundation  In  Primitive 
Baptist  faith  and  practice,  which  gives  au- 
thority to  the  church,  to  which  the  ittoparty 
was  conveyed,  to  have  exclusive  control  of  it; 
that  petitioners  are  members  of  the  churdi 
known  as  "GuUfield  Church,"  on  which  the 
property  above  described,  their  house,  is  lo- 
cated; that  Humphries  and  Hall  and  the  oth- 
er trustees  of  the  property,  following  the  her- 
eey  of  Collins,  have  caused  discord  in  the 
church,  and  have  procured  some  perBons  to 
Join  with  them,  and  have  cpnsplred  together 
to  take  from  petitioners  their  house  of  wor- 
ship; that  said  trustees  demanded  the  keys 
of  the  sexton,  and,  upon  bis  refusal,  took 
from  the  doors  of  the  church  house  the  locks, 
and  placed  other  locks  thereon,  and  refused 
to  permit  petitioners  to  enter  the  house  for 
the  purpose  of  worship,  and  when  they  did 
so  enter  had  two  of  them  arrested  on  a  war- 
rant for  malicious  mischief,  and  made  threats 
as  to  what  they  would  do  in  the  future  as 
to  prosecution;  that  they  withdrew  the  war- 
rants, which  were  issued  to  annoy  and  in- 
timidate petitioners  from  using  their  own 
bouse  of  worship,  but  still  refuse  to  allow 
petitioners  use  of  the  house;  that  they  have 
barred  and  locked  it  against  them  recently, 
to  wit.  on  or  about  August  20th,  and  before, 
so  that  petitioners,  on  August  20th,  had  to 
bold  their  conference  and  services  in  the 
yard  of  their  church;    that  there  is  danger 


of  the  deed  of  such  lot  I>eiBg  revoked  If  such 
pracUoe  be  allowed, '  and  such  doctrines  be 
promulgated,  since  the  same  was  conveyed 
to  said  trustees  to  be  h^d  so  long  as  the 
property  was  used  for  the  purpose  of  wor- 
shiping God  by  the  church  located  there  of 
that  faith  and  practice;  that  Himiphrles 
and  Hail  do  not,  nor  does  Collins,  follow  the 
faith  and  practice  of  the  Primitive  Baptists, 
but  they  have  gone  off  after  strange  heretic 
doctrines,  which  tend  more  to  corrupt  tlian 
to  elevate,  and  more  to  blaspheme  than  to 
worship  God,  and  have  left  off  the  practices 
of  the  Primitive  Baptists,  which  have  been 
distinct  and  known  for  centuries,  thereby 
cutting  themselves  loose  from  the  chiu*cfa; 
that  petitioners  are  poor,  and  unable  to  build 
another  house  of  worship,  or  to  buy  a  lot; 
and  that  it  took  years  of  saving  to  build 
their  present  house,  which  is  now  out  of  their 
control  by  the  action  of  said  trustees,  and 
without  fault  on  the  part  of  petitioners. 
They  prayed  for  an  Injunction  restraining 
Humphries,  Hall,  and  Collins  from  interfer- 
ing with  the  use  of  the  house  by  petitioners, 
and  from  locking  and  barring  the  doors  of 
the  house  agahist  petitioners  so  that  they 
cannot  enter  to  worship,  and  from  Injuring 
or  In  any  way  interfering  with  the  house. 
They  also  prayed  for  a  verdict  and  decree 
appointing  two  other  tnistees  In  lieu  of 
Hiunphries  and  Hall,  they  having  become 
unfit  for  the  trust;  and  for  general  relief. 
Defendants'  answ«  set  up  that  Humphries 
and  Hall  are  deaccms  and  trustees  of  Gull- 
field  Church,  and  Collins  the  moderator  of  the 
Antloch  Association,  of  which  said  church  is 
a  part  and  member;  that  the  allegations  of 
the  petition  are  untrue,  except  that  the  reg- 
ularly constituted  deacons  of  the  church  will 
not  allow  petitioners  to  go  Into  the  churdi, 
and  use  it  for  meetlngrs  different  from  and 
antagonistic  to  the  regular  meetings  of  said 
chiurch;  that  Humphries,  Hall,  and  McNeal 
are  the  sole  trustees  and  deacons  of  the 
church;  that  Searcy  has  not  been  a  deacon 
of  the  church  since  August  12,  1891,  he  hav- 
ing been  removed  in  the  constituted  manner 
at  that  time,  and  HcNeal  having  been  elected 
in  his  place;  that  under  the  laws  and  gov- 
ernment of  the  chivch  said  three  deacons 
and  trustees  have  the  absolute  custody  and 
control  of  the  chiu-ch  prop^ty,  and  they, 
only,  have  the  i)ower  and  right  under  said 
law  to  appoint  and  call  meetings  of  the 
church,  -whether  of  a  religious  or  business 
character;  that  In  no  way  have  petitioners 
any  right  to  the  church,  or  the  use  of  it? 
property,  since  they  are  not  members  of  said 
church,  but  were  at  different  times,  during 
the  year  prior  to  the  filing  of  their  bill,  turned 
out  of  the  church  at  a  regular  church  meet- 
ing and  conference,  and  in  the  regular  and 
legal  way  ordained  and  established  by  the 
church;  that  they  have  the  right  to  attend 
the  meetings  of  the  church  when  the  meet- 
ings are  called  by  the  deacons  or  trustees. 
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which  ia  regoluly  done,  and  such  right  has 
not  at  any  time  been  denied  them,  bat  they 
have  no  right  to  haye  meetings  whoievw 
they  wlah  in  OnllSeld  Ghnrch;  that  under 
the  laws  of  said  church  no  body  of  mem- 
bera  thereof  have,  nor  have  they  ever  liad, 
any  such  right;  tliat  under  the  terms  of 
the  deed  to  the  church  building  and  prop- 
erty to  said  trustees  or  deacons,  which  deed 
is  to  the  court  shown,  under  no  circum- 
stances is  there  the  smallest  possibility  of  the 
church  property  revesting  in  the  original 
grantor,  or -any  one  else,  or  of  the  church 
losing  the  same;  that  the  trustees  or  dea- 
cons, if  they  have  been  unfaithful  In  their 
stewardship  in  any  way,  can  be  easily  ar- 
raigned and  tried  for  such  offenses  before  the 
church  couference,  the  regularly  constltned 
tribunal  and  authority  to  try  all  offenses 
against  the  church  laws,  and,  if  found  guilty, 
can  be  removed  from  their  office  as  deacons 
or  trustees,  and  others  can  be  appointed  in 
th^  place;  that  Guilfleld  Church  is  a  mem- 
ber of  the  Antioch  Association,  has  always 
been  subject  to  its  regulations  and  laws,  and, 
If  a  majority  of  said  church  have  departed 
from  the  Primitive  Baptist  faith  and  cus- 
toms, the  association  has  the  right  to  with- 
draw fellowship  from  such  members,  and 
put  the  faithful  few  in  authority  in  the 
church;  that  Collins  is  a  pastor,  and  has  au- 
thwlty  to  preach  in  Oullfleld  Church;  and 
that  if,  under  the  laws  of  the  Primitive 
Ohurdi,  he  preached  any  doctrine  or  doc- 
trines that  are  heretical,  the  church  has  laws 
by  whicli  he  can  be  tried  for  the  same  by 
the  Antioch  Association,  and  his  right  and 
license  to  preach  be  withdrawn.  Oullfleld 
Church  and  Clark,  member,  pastor,  and  mod- 
erator thereof,  McNeal,  and  a  number  of 
others,  by  their  pertltlon  alleged  that  Oull- 
fleld Church  is  a  religious  society  under  the 
laws  of  Georgia,  organized  to  worship  Ood 
according  to  the  faith  of  the  religious  denom- 
ination known  as  the  "Primitive  Baptist;" 
Uiat  according  to  the  rules  of  the  church,  be- 
fore one  can  exercise  the  duties  of  minister, 
he  must  be  ordained  by  the  presbytery,  and 
whenever  the  latter  shall  silence  a  minister 
his  right  to  exercise  the  functions  of  the 
office  are  repealed;  that  each  church  is  the 
supreme  power  as  to  its  own  membership, 
and  Guilfleld  Church  has  the  right  to  admit 
and  (xpeH  members;  that,  in  the  exercise  of 
this  power,  said  diurch,  according  to  its 
rules,  has  expelled  Henry  Taylor,  Ellen 
Searcy,  Parlee  Hunt,  and  Vincent  Smith; 
that  despite  this  fact  each  of  them  is  at- 
tempting to  exercise  the  rights  of  member- 
sliip  in  said  obarch,  and  to  control  its  prop- 
erty; that  A.  F.  T.  Searcy  is  attempting  to 
exercise  the  duties  of  a  minister  and  deacon; 
that  he  has  been  expelled  from  said  church, 
and  sUenced  as  a  deacon  thereby,  and  has 
been  silenced  as  a  minister  by  the  regularly 
constituted  j^resbytery,  acccxrdlDg  to  the  rules 


6f  the  church;  thai  Dan  Jones,  i^o  Is  not 
a  m«ttb«r  of  Guilfleld  Obtmdi,  and  has  never 
been,  but  who  was  a  member  of  Union 
Chundi,  ft<oiii  which  he  was  expelled,  has 
likewise  l)eai  silenced  by  the  presbytery; 
that  Yo^  Mjrrick  Is  not,  and  has  not  been, 
a  member  of  Oullfleld  Church,  but  was  a 
member  of  Union  Church,  and  was  expelled 
therefrom,  and  silenced  from  preaching,  by 
said  presbytery;  that  Pleas  Dennis  is  not  a 
meml)er  of  Guilfleld  Church,  but  was  a  mem- 
ber of  Mt  Calvary  Church,  from  which  h« 
was  expeUed;  that  Searcy,  Jones,  Hyrlck. 
and  Dennis  are  each  insisting  on  and  tlireat- 
enlng  to  occupy  the  building  belonging  to 
Onilfldd  Church,  and  to  exercise  the  duties, 
rights,  and  privileges  of  ordained  mlnisten 
thwein,  without  any  right  to  do  so;  that  to 
allow  all  or  any  of  them  to  ezo-cise  rights 
of  membership  in  Oullfleld  Church  would 
be  an  imposition  thereon,  and  upon  the  rights 
of  its  members  and  petitioners,  and  unless 
they  are  enjoined  they  will  do  so,  to  the  great 
damage  of  petitioners.  Petitioners  prayed 
for  an  injunction  against  each  of  the  par- 
ties named,  enjoining  them  from  exercising 
any  right  or  privilege,  as  members  of  01Ii^ 
fleld  Church,  over  the  property  of  said  cfaurd), 
or  In  the  organization  thereof,  or  its  mem* 
bent  or  conferences;  and  that  Searcy,  My- 
rick,  Jones,  and  Dennis  be  furtho:  enjoined 
from  exercising  any  of  the  functions  of 
deacons  or  ministers,  so  far  as  concerns  ait 
affects  Oullfleld  Chnrch,  its  property,  houses, 
or  franchise. 

Searcy,  Myrtck,  Jones,  Dennis,  and  othen 
answered  the  latter  petition,  and  alleged  thas 
Guilfleld  Chivch  has  never  expelled,  accord- 
ing to  the  rules  of  said  chnrch,  any  of  the 
members  named;  that  according  to  the  rules 
of  the  Primitive  Baptist  denomination  a  ma^ 
Jority  of  the  church  governs,  except  touch- 
ing fdlowshlp,  which  means  membership  iB 
the  chiu*ch  in  good  standing;  that  tiefore  a 
member  can  be  expelled  from  the  chtu*ch  a 
charge  must  be  made  against  him,  and  he  be 
cited  to  appear  at  the  next  conference  to  de- 
ny or  confess  the  charge,  and  if  he  appears 
and  denies  the  ciiarge,  proof  must  be  sub- 
mitted by  a  member  in  good  standing  as  to 
the  truth  of  the  charge;  that  if  the  member 
charged  confesses,  and  begs  fbrgiveness  of 
the  church,  the  church  cannot  eximl  blm; 
that  the  charge  must  be  speclfled,  and  must 
embrace  something  the  member  did  con- 
trary to  good  order  and  a  Christian's  work, 
or  that  the  meml>er  holds  to  doctrine  con- 
trary to  that  held  by  the  church;  that  no 
charge  has  ever  been  made  against  the  mem- 
l)ers  alleged  to  have  been  turned  out,  nor  can 
any  be  made,  for  they  have  followed  the 
rules  of  said  church  as  nearly  as  they  could, 
and,  if  any  charge  had  been  made  against 
them,  they  could  have  answered  the  same  to 
the  satisfaction  of  all,  and,  If  they  wero 
guilty  of  any  wrong  act,  could  have  asked 
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forgiveness,'  which  could  not  have  been  re- 
fused under  the  rules  of  church  goveniment; 
that  they  have  never  been  expelled  from 
GuUfield  Church,  because  they  have  never 
been  cited  to  any  conference  to  answer  any 
charge  whatever;  that  they  are  exercising 
the  rights  of  membership  of  the  church,  be- 
cause they  have  never  be«a  expelled  accord- 
ing to  its  rules  and  practice;  that  they  have 
not  attempted  to  control  the  property,  but 
simply  to  assemble  at  the  church,  and  wor- 
ship in  peace,  not  denying  any  member 
thereof  tlie  right  to  enter  the  church  and 
worship  whenever  such  member  desired; 
that  there  is  a  schism  in  the  denomlna- 
tioD  about  doctrine,  and  respondents  have 
aU  the  time  held  to  the  true  faith  and 
practice  as  taught  by  the  gospel  and  the 
church;  that  they  are  willing,  and  have  ever 
been,  to  suffer  all  the  indignities  and  prose- 
cution without  a  murmur,  and  to  never  deny 
any  one  free  access  to  the  church  building  at 
any  time;  that  it  is  not  true  that  Searcy 
has  been  expelled  from  the  churCh,  but  he  is 
now  a  deacon  and  trustee  of  the  church,  and 
a  licensed  minister;  that  Dan  Jones  baa 
been  received  in  OuUfleld  Ohm-ch  on  a  con- 
fession of  faith,  but  is  not  the  pastor  there- 
of, or  other  officer,  and  is  not  attempting  to 
Interfere  in  any  way  with  said  church;  that 
Yorli  Myric^  has  been  the  pastor  of  Oullfleld 
Church  for  the  past  five  years,  and  is  the 
moderator  therein,  never  having  been  ex- 
pelled by  any  authority  of  the  church  or  by 
rules  of  the  church;  that  no  charge  could  be 
mad«  against  him,  either  In  doctrine  or  con- 
duct; that  Clark  is  not  a  paator  at  Oullfleld 
Church,  never  was  called  by  his  own  fac- 
tion, and  the  dalm  he  malces  of  being  pastor 
is  untrue;  that  respondents  built  the  church 
house  by  their  own  efforts  and  money,  and 
have  ever  cared  for  the  building;  that  the 
faction  led  by  Clark  have  paid  but  a  small 
amoimt  towards  the  building  and  keeping 
up  the  building,  and  is  simply  a  faction,  not 
following  the  faith  and  practice;  that  by  in- 
specting the  petition  there  are  found  only 
42  members  th^eon,  while  according  to  the 
minutes  there  are  102  members  In  the  chiu*ch, 
and  therefore  petitioners  are  not  a  majority 
In  the  church;  and  that  the  names  of  two  of 
the  petitioners  are  used  without  their  author- 
ity, and  respondents  are  Informed  and  be- 
lieve the  same  Is  true  as  to  many  others. 
Respondents  pray  for  an  Injunction  restrain- 
ing said  faction  from  interfering  with  the 
church  or  church  building,  and,  If  none  can 
be  obtained,  pray  that  a  receiver  be  appoint- 
ed to  sell  the  house,  and  divide  the  money 
pro  rata  as  to  eadi  one's  share  contributed. 
and  that  the  same  be  reinvested  In  another 
church  building. 

The  two  cases  wore  consolidated  by  con- 
sent The  presiding  Judge  submitted  ques- 
tions to  the  Jury  for  them  to  answo',  and  up- 
on their  answers  made  a  decree.  Searcy  and 
9tbers  alleged  that  the  court  erred  in  grant- 
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Ing  the  decree,  on  the  grmmd  that  it  does  iiot 
follow  the  verdict  Tliey  moved  also  for  a 
new  trial,  which  motion  was  overruled,  and 
they  excepted. 

The  questions  submitted  to  the  Jury,  and 
their  answers  thereto,  were  as  follows:  "(1} 
Was  Searcy  or  his  followers  turned  out  of 
the  church  in  the  manner  prescribed  by  the 
church?  A.  Yes.  (2)  Was  Searcy  ever  re- 
stored by  the  church  to  his  position  as  dea- 
con? A.  No.  (3)  Did  Guilfleld  Primitive 
Baptist  Church  have  the  power,  within  Itself, 
Independent  of  any  other  organization,  to 
make  rules  and  laws  for  Its  own  govern- 
ment? A.  Yes.  (4)  Was  there  any  acdon 
taken  by  the  church  as  a  whole  as  to  who 
should  control  the  church?  A.  Yes.  (6)  If 
you  find  that  any  action  was  taken  by  the 
church  as  a  whole  aa  to  who  should  control 
the  church,  say  who  had  the  majority,  Searcy 
or  Collins  faction.  A.  Collins  faction.  (^ 
Who  had  the  right  to  control  the  church 
property,  the  deacons  and  ti-ustees  or  the 
church  as  a  whole?  A.  Deacons  and  trus- 
tees. (7)  How  many  deacons  and  trustees 
belonged  to  the  chiurch  organization?  A, 
Three.  (8)  Who  has  a  majority  of  the  dea- 
cons and  trustees,  the  Searcy  or  ColUns  fac- 
tion? A.  Collins  faction.  (9)  Was  there  any 
law  of  the  church  that,  if  any  part  of  the 
members  departed  from  the  Primitive  Bap- 
tist faith,  they  would  forfeit  any  right  they 
m'.ght  have  to  a  voice  in  the  church,  without 
being  tturned  out  of  the  church?  A.  If  a 
member  was  not  turned  out,  he  would  have 
a  voice  in  the  church.  (10)  If  you  answer 
the  ninth  question  in  the  affirmative,  say 
whether  or  not  the  CoUlns  faction  departed 
from  the  Primitive  Baptist  faith  by  preach- 
ing or  teaching  a  faith  contrary  to  the  Primi- 
tive Baptist  faith.  A.  Collins  faction  did 
not  depart  from  the  faith.  (11)  Did  Searcy 
have  the  right  to  baptlee  under  the  laws  of 
the  chnrdi?  A.  No."  Tlie  decree  was  that 
the  entire  possession  and  control  of  the 
church  property  of  Guilfleld  Church  be  vest- 
ed In  the  deacons  and  trustees  thereof,  Hum- 
phries, Hall,  and  McNeal;  that  Searcy  and 
his  followers  are  no  longer  members  of  said 
church,  and  have  no  right  to  the  nse,  con- 
trol, or  title  of  the  church  property  thereof; 
that  the  congregation  of  the  church  repro- 
sented  by  Humphries,  Hall,  and  McNeal  con- 
stitute Guilfleld  Chm-ch,  and  are  now  its  true 
members  and  congregation,  and  entitled  to 
the  exclusive  use  and  control  of  th6  church 
property;  that  Searcy  and  his  followers  are 
enjoined  from  using  the  church  property  in 
any  way,  and  from  interfering  in  any  way 
with  the  meetings  of  said  true  memb«:«  and 
deacons  and  trustees  represented  by  Hum- 
phries, Hall,  and  McNeal;  and  that  Ytxk 
Myrlck  and  Dan  Jones  be  enjoined  from  ex- 
ercising the  functions  of  a  preacher  in  said 
chxireh.  The  motion  for  a  new  trial  was  up- 
on the  grounds  that  the  verdict  was  contrary 
to  evidence,  law,  etc.,  and  because  the  jury 
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foUod  to  answer  the  issue  submitted  by  the 
court  in  tbe  ninth  question. 

M.  O.  Bayne,  for  plaintiffs  in  error.  John 
li.  Hardenum  and  Ryals  &  Stone,  (or  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Oa.  590) 

BOSTON  T.  STATE. 
(Supreme  Court  of  Georgia.     Sept  17,  1894.) 

Chiuinal  Law— Confessioks— What  CJoubtitotb 
— Alibi — Deqbee  of  Proof. 

1.  A  declaration  by  the  accused,  in  sub- 
stance, that  he  was  casnall?  present  wh«i  the 
homicide  was  committed,  but  that  he  took  no 
part  in  it,  and  did  not  kuow  that  it  was  con- 
templated until  aftei  It  occurred,  is  not  a  con- 
fession; and  to  submit  to  the  jury  the  question 
whether  it  was  a  confession  or  not  was  error, 
for  wliich  a  new  trial  should  haye  been  granted. 
The  law  of  confessions  was  not  applicable  to 
the  facts. 

2.  In  order  to  establish  an  alibi,  two  things 
are  necessary:  First,  that  the  state  of  facts  re- 
lied upon  be  such  that,  if  true,  it  was  impossi- 
ble for  the  accused  to  have  been  at  the  scene 
of  the  offense  when  it  was  committed;  and, 
secondly,  that  this  state  of  facts  should  be 
proved  to  the  reasonable  satisfaction  of  the 
jury.  It  need  not  be  proved  beyond  a  reason- 
able doubt;  much  less  is  it  requisite  that  the 
pridence  should  show  that  it  was  impossible 
for  the  alleged  facts  to  be  false  or  fabricated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
C.  L.  Bartlett,  Judge. 

Wash  Boston  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

R.  li.  Anderson  and  W.  J.  Grace,  for  plain- 
tiff In  error.  W.  H.  Felton,  Jr.,  Sol.  Gen., 
and  J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(93  Ga.  2S9) 

CENTRAL  RAILROAD  &  BANKING  CO.  v. 

BRANTLEY. 
(Supreme  Court  of  Georgia.     Sept  17, 1884.) 
Railroad  Coupant — Violation  or  Ordikanob — 
Limitation  as  to  Speed  — Ixjubt  to  Bmplotb 
— Oksikart  Cake— Instructions. 

1.  Where  a  valid  municiiral  ordinance,  broad 
enough  to  cover  the  running  of  locomotives  in 
yards  of  railroad  companies  within  the  city,  lim- 
its the  speed  to  five  miles  an  hour,  it  is  negli- 
gence, per  se,  relatively  to  employes  whose  duty 
requires  them  to  cross  or  be  upon  the  tracks 
within  these  yards,  to  violate  the  ordinance  by 
running  at  a  higher  speed. 

2.  If  such  violation  caused  the  death  of 
such  an  employe,  and  if  be  was  not  at  fault,  and 
could  not,  by  ordinary  care  and  diligence,  have 
avoided  the  consequences  to  himself  which  re- 
sulted from  such  violation,  his  widow  would, 
under  the  statute  applicable  to  negligent  homi- 
cide, be  entitled  to  recover. 

3.  l%ongh  there  are  no  dej^rees  in  ordinary 
care,  yet  as  more  or  less  care  is  required  under 
difFerent  circumstances  to  amount  to  cNrdinary 
care,  it  was  a  mere  verbal  inaccuracy  to  sub- 
mit to  the  iniy  the  aaesdon  of  what  degree  of 
ordinary  care  would  be  requisite  under  ue  cir- 
enmstances  of  the  particular   case;    and  the 


court  having  plainly  referred  to  the  Jury,  for 
their  determination,  what  diligence,  under  all 
the  circumstances,  would  amount  to  ordinary 
care,  the  inaccuracy  was  harmless. 

4.  As  a  general  rule  an  employ^  of  a  rail- 
road company,  while  engaged  in  the  perform- 
ance of  his  dutiej,  has  the  right  to  act  upon  the 
belief  that  the  other  employes  will  observe  the 
rules  of  the  company  [srescribed  for  the  safety 
of  such  employes,  and  municipal  ordinances  ap- 
plicable to  the  situation.  This,  however,  does 
not  absolve  him  from  caring  for  his  own  safety, 
in  so  far  as  every  prudent  man  would  do  so 
under  like  circumstances. 

5.  Reading  the  charge  of  the  court  all  to- 
gether, there  was  no  material  eiror  in  instruct- 
ing the  jury,  and  the  evidence  warranted  ill* 
verdict 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  conniy; 
0.  L.  Bartlett,  Judge. 

Action  by  B.  M.  Brantley  against  the  Cen- 
tral Railroad  &  Banking  Company  to  recov- 
er for  injuries  causing  the  death  of  plaintiff's 
husband.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

The  following  is  the  oflScial  report: 

Action  by  the  widow  of  Brantley  to  recov- 
er the  value  of  his  life  from  the  railroad  com- 
pany. The  jury  found  for  the  plaintiff  $8,- 
000,  and  the  company  excepted  to  ttke  re- 
fusal of  a  new  trial. 

The  plalntifTs  declaration  alleges  that 
Brantley  was  employed  by  the  defendant 
as  a  yard  hand  in  its  yard  in  the  city  of 
Macon,  where  freight  trains  were  made  up, 
and  through  which  its  freight  and  passenger 
trains  were  accustomed  to  pass.  On  account 
of  the  frequency  of  the  passage  of  trains 
tlirough  tbe  yard,  and  in  making  up  of 
trains,  a  considerable  number  of  switches 
are  used  In  the  yard;  and  on  account  of 
these  facts  it  was  tlie  duly  of  tbe  company 
to  run  its  oiglnes  and  trains  tlirougb  the 
yard  at  a  slow  rate  of  speed,  to  keep  its 
switches  proiierly  arranged,  and  its  track 
free  of  obstructions,  and  to  give  Its  em- 
ployes tim^  warning  of  the  approach  of 
engines  through  the  yard,  especially  when 
they  were  eng^aged  In  the  discharge  of  duties 
which  required  their  attention  in  a  direction 
opposite  to  that  in  which  such  engines  were 
approaching.  On  May  20,  1888,  Brantley 
was  riding  on  a  switch  engine  of  the  defend- 
ant. In  the  discharge  of  his  duties.  Observ- 
ing that  a  switch  they  were  approaching  had 
not  been  properly  arranged  by  the  employ^ 
whose  duty  It  was  to  arrange  it,  Brantley 
gave  a  signal  to  the  engineer  to  slack  up, 
jumped  from  the  engine,  and  began  to  fix 
the  switch  right,  being  then  and  there  in 
the  discharge  of  a  necessary  duty  growing 
out  of  his  employment  His  attention  was 
thereby  concentrated  upon  what  he  was  do- 
big,  and  he  was  looking  in  the  same  direc- 
tion as  that  in  which  the  switch  engine  was 
going;  and  at  tbe  same  time  another  engine 
of  the  company  (one  of  Its  regular  train  en- 
gines) was  coming  up  in  the  opposite  direc- 
tion, running  at  the  rate  of  20  miles  per  hour 
(a  greater  speed  than  engines  usually  ran  ia 
tbe  yard,  and  greatw  than  it  Should  bars 
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been  running  at  this  time  and  place).  The 
engineer  and  train  bands  on  said  train,  al- 
though in  full  view  of  Brantley  arranging 
the  sfvitch,  gave  him  no  signal  or  warning 
of  the  approach  of  the  engine  behind  him, 
but  ran  the  engine  over  his  body  before  he 
could  get  oft  the  track.  It  was  the  regular 
duty  of  another  employd  of  the  defendant 
to  have  set  the  switch  right  before  the 
switch  engine  approached  It;  but  It  was  the 
absolute  duty  of  Brantley,  on  seeing  the 
switch  was  wrong,  to  get  down  from  his  en- 
gine and  adjust  it  He  was  without  fault 
If  his  purpose  was  not  as  above  set  forth, 
then  it  was  his  purpose,  in  getting  down 
from  the  engine,  to  cross  the  track,  and  go 
to  the  yard  of  defendant's  road,  to  report 
his  delivery  of  cars  by  the  switch  engine. 
This  it  was  bis  duty  to  do,  in  the  discharge 
of  which  he  had  a  right  to  be  on  the  track, 
knowing  tliat  said  freight  engine  had  about 
reached  a  point  where  It  should  run  slowly 
in  order  to  see  whether  the  switchmen 
ahead  had  arranged  the  switches  for  the 
freight  engine  to  go  forward,  or  to  wait  for 
certain  passenger  trains;  and  he  believed, 
and  had  the  right  to  presume,  that  the  freight 
engine  was  thus  running  slowly,  and  had 
about  come  to  a  stop.  On  the  contrary  the 
engineer  was  negligently  and  unlawfully  run- 
ning at  the  rate  of  20  miles  an  hour,  and, 
while  thus  running,  struck  Brantley  violent- 
ly, hurling  his  body  from  the  track,  and  kill- 
ing him  almost  immediately.  For  a  further 
count,  it  is  alleged  that  a  plank  was  im- 
properly lying  across  the  track,  about  the 
place  where  Brantley  was  standing;  It  be- 
ing defendant's  duty  to  keep  a  safe  and 
clear  track,  and  permitting  the  plank  to  be 
across  the  track  being  negligence  on  defend- 
ant's part  Almost  at  the  moment  of  be- 
ing struck,  or  shcwtly  before,  Brantley  ob- 
served the  approach  of  said  engine,  and  at- 
tempted to  get  off  the  track,  but  in  so  doing 
his  foot  struck  against  the  plank,  and  he 
was  thereby  prevented  from  saving  his  life, 
as  possibly  he  might  have  done.  The  negli- 
gence of  the  comx>any  In  falling  to  have  the 
switch  set  right,  and  of  its  engineer  in  run- 
ning the  engine  over  Brantley,  as  well  as  the 
parmittlng  the  obstruction  on  the  track,  con- 
stitute a  complete  cause  of  action  against 
the  defendant  for  damages. 

The  motion  for  new  trial  alleges  that  the 
verdict  Is  contrary  to  law  and  evidence;  ISat 
the  evidence  shows  iliat  Brantley,  who  was 
defendant's  yard  conductor,  was  not  himself 
without  fault;  that  the  damages  awarded 
are  excessive;  and  that  tbe  court  erred  in  not 
granting  a  nonsuit  on  motion,  the  plaintiff's 
evidence  showing  that  Brantley  was  at  fault, 
and  that  by  ordinary  care  he  could  have 
avoided  the  accident  The  other  grounds  (S- 
15)  assign  errors  in  the  amrVa  charge  to  the 
Jury,  via.: 

(S)  "The  company  pleads  not  guilty  of  the 
negligence  charged  In  the  declaration.  They 
•ay  that,  while  It  may  be  tme  that  Brantley 


lost  his  life,  they  say  their  servants  and  em- 
ployes were  not  resp<xislble  for  it  Tbey  say 
be  lost  It  by  reason  of  the  faiiive  on  his  part 
to  exercise  all  ordinary  care  and  prudence^ 
and  that  he  could,  by  the  exercise  of  ordinary 
care  and  prudence,  have  avoided  the  conse- 
quences of  the  act  of  the  servants  of  the 
railroad  company.  They  say  further  that 
tbe  railroad  company's  servants  and  em- 
ployes In  charge  of  the  engine  wtalcfa  Is  al- 
leged to  have  killed  Brantley  did  exercise 
all  ordinary  care  and  prudence  about  the  mat- 
ter, and  that  his  death  was  not  attributable 
in  any  manner  to  any  fault  of  theirs,  or  neg- 
ligence of  their  servants,  but  was  attributable 
to  the  fault  and  negligence  of  himself,  or  the 
faUure  of  himself  to  exercise  all  ordinary  care 
and  prudence."  Tlie  objection  to  this  por- 
tion of  the  charge  is  that  it  failed  to  submit 
to  the  Jury  the  chief  defense,  the  issue  arising 
under  the  evidence,  whether  the  damage  was 
caused  solely  by  the  negligence  of  other  em- 
ployes, and  without  fault  or  negligence  on 
the  part  of  Brantley. 

(9)  "Now,  in  order  to  determine  the  ques- 
tion with  reference  to  who  Is  at  fault  and 
who  Is  not  at  fault,  I  charge  yon  it  would 
be  negligence,  per  se,— that  Is,  as  a  matter  of 
law,— for  the  defendant's  servants  to  disre- 
gard and  violate  a  requirement  of  a  valid 
municipal  ordinance  of  the  city  of  Macon,  as  to 
the  manner  of  ranning  Its  trains  at  a  rate  at 
which  they  should  not  be  run  within  the  city 
limits."  Defendant  contends  that  the  ques- 
tion of  negligence  Involved  in  this  case  was 
a  matter  of  fact  for  the  Jury,  not  a  matter  of 
law,  and  that  this  part  of  the  charge  Inter- 
feres with  the  province  of  the  Jury  to  pass 
on  all  questions  of  negligence  involved  in 
the  case,  and  was  liable  to  create  the  impres- 
sion on  the  Jury  that,  as  a  matter  of  law,  de- 
fendant was  negligent,  and  that  plaintiff  was 
entitled  to  recover. 

(10)  "It  the  defendant  was  negligent  In 
this  respect,  and  if  such  negligence  was  the 
cause  of  the  death  of  plaintiff's  husband,  and 
if  Brantley  himsdf  was  not  at  fault,  and 
could  not,  by  (Hrdlnary  care  and  diligence, 
have  avoided  the  consequences  to  himself, 
caused  by  defendant's  negligence.  If  It  was 
caused  by  defendant's  negligence  or  negli- 
gence of  defendant's  servants  In  the  run- 
ning of  Its  trains  at  a  greater  rate  of  speed 
and  In  a  different  manner  than  that  provided 
for  by  tbe  ordinance,  the  plaintiff  would  be 
entitled  to  recover,  as  a  matter  of  law  in 
the  case."  Defendant  contends  that  the  last 
clause  of  this  Instruction  was  erroneous,  mis- 
leading, and  argumentative,  and  that  tlte 
Jury  might  have  imderstood  it  as  an  intima- 
tion that  the  plaintiff  was  entitled  to  recover. 

(11)  "Therefore,  you  must  Inquire  into  tbe 
evidence  what  the  ordinance  of  the  city  of  Ma- 
con is  with  reference  to  the  rate  of  speed  at 
whldi  trains  should  be  run  In  the  city  of 
tiacoa.  Inquire  wheth^  the  killing  occm> 
red.  If  it  did  occur,  within  the  city  of  Macon, 
and  therefore  determine,  was  the  act  of  cross- 
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tag  the  track  the  act  of  a  prudent  man,  un- 
der the  drcumstances  under  which  he  acted, 
and  was  he  killed  while  crossing  the  track, 
or  while  upon  the  track,  and  was  that  the 
result  of  defendant's  failure  to  comply  with 
a  valid  ordinance  of  the  dty."  Objected  to 
as  unduly  restricting  the  issues  in  the  case, 
as  argumentative,  and  as  making  the  whole 
case  turn  chiefly  upon  the  single  circumstance 
of  violating  a  municipal  ordinance,  leaving 
out  of  consideration  the  other  elements  in 
the  case,  such  as  the  gross  negligence  of 
Brantley  In  leaping  In  front  of  a  moving 
train,  which  he  had  been  hearing  and  look- 
ing at,  and  knew  the  speed  of,  for  a  distance 
of  300  yards,  which  defendant  contends  was 
the  undisputed  evidence.  Further,  it  Is  con- 
tended that  the  Inference  derived  from  the 
nse  of  the  word  "therefore,"  In  the  second  sen- 
tence of  this  charge,  was  that  the  fact  that 
the  killtng  occurred  In  the  city  of  Macon, 
where  the  ordinance  was  of  force,  was  to 
determine  the  questloin  whether  the  act  of 
crossing  the  track  was  the  act  of  a  prudent 
man. 

(12)  "It  ia  a  question  of  fact,  for  the  Jury 
to  determine,  what  degree  of  ordinary  care  is 
required  of  an  employe  engaged  in  bis  duties 
upon  the  track,  and  what  degree  of  ordinary 
diligence  Is  required  of  the  company's  servants 
m  protecting  any  of  the  servants  so  at  work 
on  Its  ti-ack,  and  whether  the  same  degree  is 
required  from  an  employe  so  employed  on  the 
track  as  other  persons  crossing  the  track, 
whose  duty  does  not  carry  them  there  <m  the 
track."  Defendant  says  this  charge  was  ar- 
gumentative and  Incorrect,  and  that  it  was 
erroneous  in  assuming  that  Brantl^  was  car- 
ried by  his  duty  across  the  track;  the  evi- 
dence clearly  establishing  the  fact  that  he 
was  not  required  by  his  duty,  and  was  under 
no  necessity,  to  cross  the  track  at  the  time 
and  place.  And  the  charge  Intimated  that 
a  less  degree  of  diligence  is  required  of  an 
employe  crossing  the  track  than  of  a  person 
not  In  the  employment  of  the  company,  with- 
out charging  in  the  same  connection  that 
every  employe  engaged  in  a  hazardous  un- 
dertaking assumes  the  risks  necessarily  con- 
nected with  such  occupation,  and  is  held  to  a 
hlgh«-  degree  of  diligence  on  account  of  the 
hazardous  nature  of  the  employment 

(13)  "An  employe  has  the  right  to  act  upon 
the  belief  that  the  other  employes  will  ob- 
serve the  rule  of  the  company  prescribed  for 
the  safety  of  such  employes,  and  the  law  of 
the  city  prescribed  for  that  purpose."  This 
charge,  without  further  qualification,  was 
misleading,  and  prejudicial  to  defendant's 
aide  of  the  case,  and  left  out  of  account  the 
fact  that  the  evidence  all  showed,  as  defend- 
ant dontends,  that  Brantiey  could  not  fall  to 
have  seen  and  heard  the  engine  that  strudi 
him,  that  it  was  the  only  moving  engine  near 
him,  that  Its  noise  could  not  have  failed  to  at- 
tract his  attention,  and  that  he  was  not  act- 
ing on  presumptions,  but  had  the  evidence  of 
his  senses  of  sight  and  hearing  to  show  him 


at  what  speed  it  was  moving.  Tt  was  error 
tochargethat  he  could  act  upon  presumptions, 
without  charging,  in  the  same  connection, 
that  he  must  act  upon  what  he  saw  and 
heard  at  the  time,  and,  if  he  saw  that 
the  engine  was  moving  at  a  high  rate  of 
speed,  he  had  no  right  to  act  upon  the  ih^ 
sumption  that  it  was  moving  at  a  rate  differ- 
ent from  that  at  which  he  saw  it  was  moving, 
merely  because  the  law  required  It  to  move 
at  the  slow  rate. 

(14)  "Now,  In  determining  what  Is  ordinary 
diligence,  or  the  want  of  It,  upon  the  part  of 
the  defendant,  you  are  authorized  to  consider 
what  the  employment  of  plaintiff's  husband 
was,  what  is  diligence,  and  what  treee  the  dr> 
cumstances  surrounding  the  transaction.  AU 
these  you  are  to  consider.  In  determining  what 
was  the  diligence  of  the  parties.  If  the  plain- 
tiff's husband  was  killed  by  the  negligence 
and  too  rapid  running  of  the  train  of  defend- 
ant, by  being  suddenly  stricken  and  killed,  and 
If  he  failed  to  protect  himself  because  his  at- 
tention was  occupied  with  his  duties;  If,  by 
reason  of  this  fact.  If  it  be  a  tact  inroven,  that 
he  was  engaged  In  attending  to  the  duties  that 
he  was  employed  to  do;  that  he  was  on  tha 
track,  or  crossing  It,  or  attempting  to  do  it, 
either  to  perform  his  duties  to  his  employer; 
that  he  had  a  right  to  be  there,  was  author- 
ized or  required  to  do  what  be  did  do  in 
crossing  the  track,  or  attempting  to  cross  It; 
by  reason  of  his  attention  being  occupied 
with  other  duties,  he  failed  to  see  the  ap- 
proaching train  In  time  to  i»t>tect  himself,— 
then  the  jury  should  conidder  these  and  all 
othM'  facts,  and  determine  whether,  under 
all  the  circumstances,  he  could  or  ought  to 
have  avoided  the  consequences  of  the  com- 
pany's servants'  negligence.  If  there  was  any, 
by  the  exercise  of  ordinary  diligence.  If  be 
could  have  avoided  It,  take  Into  consideration 
what  he  was  doing  at  the  time,  and  what  be 
had  a  right  to  do,  and  what  his  duties  weret 
These  are  all  questions,  like  all  other  ques- 
tions of  diligence  or  want  of  diligence,  not  of 
law,  but  of  fact,  to  be  determined  by  the  jury 
from  the  evidence."  This  portion  of  the 
charge  is  objected  to  as  argumentative;  as 
intimating  to  the  jury  what  was  shown  by 
the  evidence;  as  presenting  only  plaintiff's 
theory,  and  ignoring  the  circumstances  con- 
stituting defendant's  theory  of  the  case;  and 
as  not  Justified  by  the  evidence.  All  of  the 
evidence  showed  that  Brantiey  was  not  au- 
thorized or  required  to  do  what  he  did  in 
crossing  the  track,  was  not  engaged  in  at- 
tending to  the  duties  he  was  employed  to  do, 
did  not  have  his  attention  occupied  with  bis 
duties  while  attempting  to  cross  the  track, 
and  did  not  fail  to  see  the  approaching  train 
In  time  to  protect  himself,  but  recklessly,  and 
at  great  and  Inexcusable  risk,  trusted  to  his 
agility  to  leap  across  the  track  just  in  time 
to  escape  the  engine,  and  by  miscalculation, 
taking  too  great  chances,  was  struck  on  the 
far  side  of  the  track,  just  before  he  succeed- 
ed In  clearing  It,  and  bis  death  could  not 
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have  been  caused  otherwise  than  by  his  negli- 
gence. This  charge  attempts  to  sum  up  the 
evidence  on  the  subject  of  negligence  of 
Brantley,  by  taking  Into  account  only  the 
clrcumstancea  on  which  he  relied  to  excuse 
his  negligence,  and  entirely  leaving  out  of 
account  the  facts  and  circumstances  which 
showed  that  his  negligence  was  Inexcusable; 
and  this  portion  of  the  charge  wholly  failed 
to  present  defendant's  theory  of  the  case  as 
to  the  facts  and  circumstances  constituting 
the  negligence  of  plainttfTs  husband. 

(15)  'Therefore,  gentlemen  of  the  jury,  yon 
will  inquire  into  all  the  facts  of  the  case,  and 
determine  flrat  what  the  truth  of  the  caae 
is.  In  order  to  do  that,  you  have  got  a  right 
to  look  to  the  evidence,  and  to  all  the  evi- 
dence, that  has  been  offered  In  the  case. 
7ou  see  what  the  witnesses  have  sworn  about 
it  Ascertain  if  the  plalntiirs  husband  yna 
killed  by  the  defendant's  servants  and  agents 
in  the  running  of  its  train,  and,  after  doing 
that,  determine  the  circumstances  under 
which  it  was  done;  ascertain  what  his  duly 
was,  what  was  expected  of  him  to  do;  ascer^ 
tain  if  he  was  killed  upon  the  track.  If  so, 
what  waa  he  dcring  upon  the  track?  Had  be 
a  right  to  be  there?  Did  his  duty  call  him 
there?  If  so.  Inquire  what  particular  matter 
he  was  doing  at  the  time,— to  what  his  at- 
tention was  attracted.  Was  be  in  the  dla- 
diarge  of  his  duty,  and  did  the  other  em- 
playdB  of  the  defendant  know  that  he  was 
engaged,  or  ought  to  have  known  it?  Was 
be  killed  by  reason  of  that  fact?  Does  tbe 
evidence  show  that  he  was  killed  by  reason 
of  the  fact  that  the  servants  of  tbe  company 
were  running  cars  faster  tlian  was  permitted 
by  the  ordinance  of  tbe  city,  whatever  that 
ordinance  was,  and  was  his  death  the  result 
of  that?  If  BO,  why,  he  would  be  entitled 
to  recover,  unless  the  defendant  made  it  ap- 
pear to  you,  as  I  have  stated  to  yon,  by  the 
proof,  that  he  could  have  avoided  it  by  the 
exercise  of  ordinary  care."  Tbe  objection 
to  this  chargre  is  BulistantlaUy  tbe  same  as 
that  stated  in  the  next  preceding  ground. 

Steed  &  Wimberly  and  J.  H.  Cooper,  for 
plaintiff  in  errcx'.  Hill,  Harris  &  Birch,  for 
defendant  In  actor. 

PBB  CURIAM.    Judgment  affirmed. 
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(gapreme  Court  of  Georgia.     Sept  17,  1894.) 

AOTiOH  ox  Bonds  —  Bsr-Onr  —  Brsaoh  ov  Cok- 
nuoT  TO  Hakb  Loak  —  Buii,Dno  asd  Ix>ak 
CoMPANT— UsoBT  —  Attobnbt's  Fbes  —  Jimis- 

BICTJON  OP  COVBT. 

L  Tbe  bonds  ned  upon  t>eiog,  as  alleged  by 
the  defend&nt,  the  ofhpring  of  a  more  generu 
ooBtnurt,  mider  which  two  loans — one  for  $L- 
aOO,  and  the  other  for  $800— were  to  be  made 
by  the  plaintiff  to  the  defendant,  which  contract 
wftB  performed  by  the  plaintiff  only  to  the  ex- 
tent of  advancing  (1,000,  leaving  $1,000  to  be 


advanced  at  a  specified  time,  some  mouths  aft- 
erwards, and  the  bond  !o  suit  covering  the  loan 
of  $1,000  having  been  executed  with  the  ex- 
press understanding  and  agreement  that  the 
second  advance  of  $1,000  would  be  made  as 
then  and  previously  stipulated,  the  defendant 
could  recoup  in  this  action  any  damages  which 
■he  sustained  by  a  breach  of  the  contract  on  the 
part  of  the  plaintiff  in  refusing  to  make  the  sec- 
ond advance,  and  witlih(^ding  from  her,  or  from 
those  who  were  to  receive  it  for  her  l>enefit,  the 
money  which  should  have  t>een  advanced  ac- 
cording to  the  terms  of  the  agreement:  pro- 
vided, on  the  state  of  facts  which  actually  exist- 
ed at  the  time  tbe  contract  was  made,  or  which 
was  in  contemplation  of  both  parties  as  likely 
to  exist  afterwards,  and  which  did  in  fact  come 
to  pass,  these  damages  were  the  natural  and 
proximate  consequences  of  the  breach,  and  not 
■o  remote  or  uncertain  as  to  be  on  that  account 
excluded  from  consideration  and  compntation 
according  to  legal  mies.  Certain  of  the  defend- 
ant's pleas,  with  the  amendments  thereto,  indi- 
cate that  there  was  material  from  which  a 
proper  plea  of  reconpment  might  be  constructed, 
but  the  pleas,  both  before  and  after  amendment, 
were  too  vague  and  indefinite  as  to  this  defense 
to  withstand  even  a  general  demurrer. 

2.  The  plaintiff,  as  indicated  by  the  record, 
not  being  a  building  and  loan  association,  pure 
and  simple,  like  the  one  involved  in  Parker's 
Case,  46  Ga.  166,  the  object  of  which  was  to  en- 
able its  members  to  acqnire  houses  and  homes 
by  the  payment  of  small  snms  monthly,  but, 
on  the  contrary,  being  apparently  a  composite 
institution,  embracing  for  its  objects  insurance, 
loans,  and  investments,  the  idea  of  nanry  should 
have  been  entertained  for  inveatigatioD  and  de- 
termination by  the  jury  (under  proper  Instruc- 
tions from  the  court)  as  to  whether  the  scheme 
of  the  institution  as  a  whole  embraced  usurious 
measures  and  designs,  and  whether  the  loan  to 
the  defendant  was  infected  with  usory  or  not, 
and.  If  so,  to  what  extent 

8.  Under  the  terms  of  the  bond  sued  upon, 
the  plaintiff  could  recover  all  installments  which 
matured  up  to  the  time  of  trial,  although  some 
of  them  bad  not  become  due  when  the  action 
was  brought,  the  same  being  emln-aced  in  the 
pleadings  and  the  prayer  for  judgment  subject 
of  course,  to  any  defense  oo.  account  of  usury  or 
of  damages  which  could  be  recouped. 

4.  Insurance,  or  expenditures  for  Insurance, 
not  alleged  or  claimed  in  the  declaration,  can- 
not be  recovered  in  the  action. 

5.  Under  the  act  of  July  22,  1891  (Acts 
1890-81,  vol.  1,  p.  221),  In  referen.^e  to  oWipa- 
tions  for  attom^'s  fees,  construed  according  to 
the  true  intent  of  the  legislature,  one  who  in  a 
bond,  promissory  note,  <»'  oth^  evidence  of  in- 
debtedness contracts  to  pay  snch  fees,  and  who, 
when  sued  upon  the  Instrument  containing  the 
contract  files  a  plea  in  resistance  to  the  action, 
and  insists  upon  the  som^  is  liable  for  the  pay- 
ment of  attorney's  fees  if,  upon  demurrer,  the 
plea  is  stricken. 

6.  The  jurisdiction  of  the  city  court  of  Ath- 
ens is  broad  enough  to  embrace  any  defenses 
equitable  In  their  nature  which  the  superior 
court  can  entertain  and  admiulster  ax  a  court 
of  law,  on  a  special  plea  setting  forth  the  facts 
fully  and  distmctly.  This  does  not  Include  de- 
creeing specific  performance  of  contracts,  resdt- 
sion,  or  uie  like. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Qarke;  HowaU 
Cobb,  Judge. 

Action  by  the  Mutual  Aid,  Loan  ft  Invest 
ment  Company  against  B.  F.  Butler  on  a 
bond.  Judgment  was  rendered  for  plalntlfl, 
and  defendant  appeals.     Reversed. 

Tbe  following  is  tbe  official  report: 

The  Mutual  Aid,  Loan  A  Investment  0(Ma> 
pany  brought  suit  against  Mrs.  Batler,  aUtff- 
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tag:  On  June  IS,  1892,  she  ezeoated  to  It  her 
bond  for  $2,000,  copy  of  which  la  attached, 
the  bond  being  made  port  of  the  petition. 
She  procured  an  advance  of  $1,000  from  It 
on  20  shares  of  stock,  which  she  held  In  It, 
under  its  by-laws,  rules,  and  regulations. 
She  agreed  to  pay,  as  was  provided  in  the 
by-laws,  rules,  and  regulations,  and  as  stipu- 
lated in  the  bond,  $12  monthly,  on  the  last 
Saturday  in  each  month,  being  lustallmenta 
on  the  stock  on  which  the  said  advance  was 
procured,  and  $10  on  said  days  as  premium 
and  Interest  on  the  sum  advanced,  and  $2 
as  fine  In  case  of  default  of  payment  of  either 
of  the  Installments  or  premiums  and  Interest 
She  has  defaulted  In  the  payment  of  the  $12 
as  Installments  and  the  $10  as  premium  and 
Interest  for  July,  August,  September,  October, 
November,  and  December,  1892,  and  there 
Is  now  due  petitioner,  as  Installments  and 
premium  and  Interest  and  fines  for  said 
months,  $144.  She  also  owes  petitioner  the 
$1,000  advanced  to  her.  The  sum  of  $12, 
monthly  as  Installment,  $10  monthly  as  pre- 
mium and  interest,  and  $2.  monthly  as  fines, 
will  be  due  petitioner  each  month  hereafter 
until  Judgment  She  Is  entitled  to  a  credit  of 
$30  on  the  agjn'egate  amounts  now  due,  being 
the  amount  paid  into  the  loan  fund  of  peti- 
tioner by  her  on  the  20  shares  of  stock,  which 
shares  she  has  assigned  to  petitioner  as  addi- 
tional security  to  that  hereinafter  named  for 
the  loan.  Copy  of  this  asslsnraent  is  attach- 
ed. Under  the  terms  of  the  stock,  she  will  be 
entitled  to  a  cerdit  of  $10  per  month  on  the 
amount  due  as  installment  up  to  the  present 
time,  and  on  the  amount  that  will  become  due 
up  to  the  time  of  Judgmrait  On  June  18, 
1392,  she  executed  to  petitioner,  under  sec- 
tions 1909  and  1971,  Inclusive,  of  the  Code, 
and  amendments  thereto,  a  deed  conveying  to 
it  certain  realty  described,  to  secure  the  pay- 
ment of  the  money  above  mentioned,  with  10 
per  cent  as  attorney's  fees  on  the  full  amount 
that  might  be  recovered  against  her.  which 
attorney's  fees  are  now  due  petitioner,  to- 
gether with  all  cost  of  collection.  The  bond, 
a  copy  of  whl«*  was  attached,  was  given 
by  Mrs.  Butler  to  petitioner,  at  the  date  men- 
tioned, for  the  sum  of  $2,000.  It  recited  that 
she  had  that  day  procured  an  advance  of 
$1,000  <n  20  shares  of  stock  which  she  held  in 
the  company,  imder  its  constitution  and  by- 
laws, rules,  and  regulations,  and  was  condi- 
tioned to  be  void  should  she,  or  any  one  for 
her,  pay  to  the  company,  so  long  as  it  should 
continue  to  exist  or  as  may  be  provided  in  its 
constitution  and  by-laws,  rules,  and  regula- 
tions, $12  monthly  on  the  last  Saturday  In 
each  month,  being  Installments  doe  on  the 
stock,  $10  monthly  on  the  same  day  as  in- 
terest and  premium  on  the  advance,  and  keep 
the  building  on  the  property  given  to  secure 
Uie  advance  insured  for  $800  tor  the  benefit 
of  the  company,  and  pay  all  taxes  and  as- 
sessments against  the  same  at  maturity,  and 
comply  with  the  requirements  of  the  constl- 
tatVMi  eai  by-laws,  rules,  and  regulations; 


otherwise,  to  be  of  full  effect  The  defend' 
ant  filed  a  sworn  ple.n  of  not  Indebted  and 
various  other  picas,  whldi  were  demurred  to, 
upon  the  grounds:  Because  the  contract  be- 
tween the  parties  was  reduced  to  writing, 
and  the  writing  speaks  the  contract;  because 
the  plea  seeks  to  vary  the  terms  of  a  certain 
contract  by  parol,  which  cannot  be  done; 
becaiise  the  city  court  of  Clarke  county  On 
which  the  action  was  brought)  has  no  Juris- 
diction in  equity;  and  because,  as  to  the  plea 
of  usury,  that  defendant  was  a  member  ot 
the  company,  and  participated  In  the  profits 
and  losses,  and  cannot  plead  usury.  The  de- 
murrer was  sustained,  and  the  pleas  stricken, 
upon  the  grounds  taken  in  the  demurrer,  ex- 
cept the  groimd  as  to  Jurisdiction,  to  which 
ruling  the  defendant  excepted  pendente  lite, 
and  as  to  it  assigns  error  In  her  final  biU  of 
exceptions.  Amendments  were  made  to  tile 
pleas;  and  to  the  pleas,  as  amended,  includ- 
ing the  plea  that  nothing  or  only  a  small 
amount  was  due,  the  demurrer  was  renewed, 
on  the  grounds  above  stated,  and  on  the  fur- 
ther ground  that  they  did  not  show  payment 
nor  show  in  any  way  why  said  amount  is  not 
due.  The  demurrer  was  sustained,  except 
as  to  the  ground  of  Jurisdiction,  and  to  this 
ruling,  also,  the  defendant  excepted  pendente 
lite.  On  the  trial,  defendant  objected  to  the 
Introduction  of  the  interrogatories  of  Porter, 
plaintiff's  witness,  on  the  ground  that  the  cer- 
tificate that  they  were  received  by  due  course 
of  mall  was  not  signed  or  certified  to  by  the 
postmaster,  as  required  by  law,  but  purporte<l 
to  be  signed  by  the  assistant  postmaster.  Tbli: 
objection  the  court  overruled,  and  to  this  ml 
Ing,  also,  defendant  excepted  pendente  lite,  and 
upon  it  assigns  error  In  her  final  bill  of  excep- 
tions. Plaintiff  offered  to  prove  that  it  had. 
since  the  filing  of  the  suit  pald  certain  Insur- 
ance, and  asked  to  be  allowed  to  recover  there- 
for. Defendant  objected,  upon  the  ground  that 
It  was  not  due  when  the  action  was  brouj^t 
and  could  not  be  recovered  In  the  action;  cer- 
tainly not  ss  it  was  not  sued  for  In  the  dec- 
laration, nor  embodied  Is  it  at  the  time  it 
was  sought  to  be  recovered.  Ttie  objection 
was  overruled.  Plaintiff  was  allowed  to 
prove  the  amount  of  fines  and  forfeitures 
since  the  commencement  of  the  action  claimed 
by  It  against  defendant  with  a  view  of  re- 
covering therefor,  over  the  objection  of  de- 
fendant that  they  were  not  due  wh«i  the 
action  was  begun,  and  could  not  be  recovered 
In  this  proceeding,  and  that  there  was  nothing 
therein  to  authorize  the  evidence.  Plaintiff 
was  allowed  to  prove  that  10  per  cent  of  the 
principal  sum  was  reasonable  attorney's  fees, 
and  could  be  recovered.  Defendant  alleges 
that  this  ruling  was  error,  because  attom^'s 
fees  can  only  be  recovered  by  law  where 
pleas  are  filed,  and  not  sustained;  that  the 
act  was  one  to  prohibit  fees,  not  in  the  natnre 
of  an  enabling  act,  and  <»ly  allows  their  re- 
covery where  a  plea  or  pleas  are  filed,  am) 
not  sustained;  clearly  contemplating  that 
there  should  be  a  tegular  trial,  evidence  In 
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traduced  under  the  pleas,  and  defendant's  ev- 
idence not  sustaining  the  pleas  to  the  satis- 
faction of  the  Jury,  and  not  authorizing  fees 
where  there  are  no  pleas,  it  being  contended 
that,  when  pleas  were  filed  and  stricken,  there 
were  no  pleas  and,  if  there  were  no  pleas, 
they  certainly  cannot  be  sustained  nor  even 
on  attempt  made  to  that  end.  It  does  not  ap- 
pear what  objection  was  made  to  the  evi- 
dence as  to  attorney's  fees  when  it  was  of- 
fered. Error  is  further  assigned  in.  the  final 
bill  of  exceptions  as  to  allowing  proof  of  at- 
torney's fees,  upon  the  ground  that,  as  tho 
suit  woa  prematurely  brought,  there  could  be 
no  recovery  of  attorney's  fees.  As  to  all  the 
rulings  indicated  alx)ve,  exception  was  taken 
pendente  lite;  also,  as  to  the  following:  De- 
fendant offered  to  call  various  witnesses,  and 
offered  to  prove  by  them  the  truth  of  all  the 
allegations  in  aU  the  pleas,  and  also  tendered 
the  contract  attached  to  and  referred  to  in 
the  pleas,  and  offered  each  and  all  of  said 
witnesses  and  papers  in  evidence,  her  counsel 
stating  he  could  produce  the  other  papers 
mentioned  in  the  pleas,  and  thus  offering 
them;  but  the  court  ruled  out  all  of  said  evi- 
dence, holding  that,  as  the  pleas  hod  aU  been 
stricken,  the  note  and  deed  sued  on  was  a 
plain  written  contract,  whlcb  could  not  be 
varied  by  any  prior  or  contemporaneous 
promises  or  agreements  varying  the  same, 
and  that  the  pleas  stricken  and  evidence  of- 
fered sought  to  vary  the  written  contract  by 
priOT  and  contemporaneous  promises,  which 
were  not  admissible  in  law.  There  being  a 
verdict  for  plaintiff,  defendant  moved  for  a 
new  trial,  which  motion  was  overruled,  and 
to  this  ruling,  also,  she  excepts.  The  motion 
was  upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.;  further, 
upon  the  grounds  that  the  court  erred  in  strik- 
ing the  pleas,  in  refusing  to  allow  her  to  in- 
troduce evidence  to  substantiate  any  of  the 
allegations  In  the  pleas,  and  in  each  and  all 
of  the  rulings  complained  of  in  her  exceptions 
pendente  lite. 

The  pleas,  as  amended,  were  (the  plea,  of 
not  indebted  being  the  first):  "(2)  In  March, 
1892,  desiring  to  borrow  |2,000,  she  applied 
to  plaintiff  for  the  loan  of  it  It  stated  to 
her  that  If  she  would  take  20  shares  of  its 
stock,  and  give  it  the  proi)erty  described  In 
the  declaration  as  security,  it  would  loan  h&e 
the  $2,000,  paying  over  to  her  $1,200  in  June, 
1892,  and  three  months  later  the  balance  of 
the  $2,000.  At  said  time  there  were  liens 
and  otlier  debts  on  the  property  amounting 
to  abont  $1,800,  as  plaintiff  knew,  and  that 
she  desired  the  loan  for  the  purpose  of  pay- 
ing off  the  same.  It  promised  to  make  her 
the  loan  as  stated,  and,  acting  on  the  faith 
of  the  promise,  she  took  the  20  shares  of  the 
stock,  and  conveyed  to  it  the  property,  which 
cost  $2,750,  and  was  worth  considerably 
more,  plaintiff  assessing  its  value  at  about 
$3,500.  She  had,  at  the  time  of  the  loan, 
Insurance  on  the  property  of  $1,000,  which 
was  transferred  to  plaintiff,  and  it  required 


additional  insurance  of  $800,  which  was 
procured.  When  the  loan  came  to  be  closed. 
It  did  not  let  her  have  the  $1,200,  but  only 
$1,000,  stating  to  her  that  it  would  let  her 
have  the  other  $1,000  on  October  1st  The 
$1,000  was  not  sufficient  to  pay  off  the  liens 
on  the  place,  and  the  agents  of  the  plaintiff 
induced  the  holders  thereof  [naming  them] 
to  cancel  the  liens  on  the  property,  and  re- 
lease the  same,  agreeing  that  they  would  be 
paid  out  of  the  other  $1,000,  which  was  to 
be  loaned  October  1,  1882.  At  the  time  tbe 
first  $1,000  was  advanced,  this  not  being  suf- 
ficient to  pay  off  the  claims,  it  was  agreed 
by  plaintiff  that  the  dues  from  ftiat  time  tin 
October  1,  1892,  should  be  by  It  deducted 
from  the  other  $1,000  when  paid  over,  as  it 
had  failed  to  loan  her  the  $1,200,  as  agreed." 
The  following  was  added  to  this  plea  by 
amendment:  "She  was  Induced  to  sign  tbe 
bond  and  deed  by  said  promises,  and  they 
were  in  writing;  and  said  agreement  was 
made  by  plaintiff  in  writing  contem];)orane- 
ously  with  the  signing  and  giving  of  the 
bond  and  deed;  and  said  agreement  on  Its 
part  was  the  inducement  to  her  to  aiga  the 
bond  and  deed,  and  she  relied  on  said  writ- 
ten promises  of  plaintiff,  and  acted  thereon, 
and  would  not  have  signed  sold  papers  ex- 
cept for  said  written  promise  made  by  plain- 
tiff at  the  time."  "(3)  On  October  1,  1882, 
it  failed  and  refused  to  pay  the  balance  of 
the  money,  or  any  part  thereof,  and  still  re- 
fuses to  comply  with  said  contract  and  pay 
out  said  money.  By  reason  of  this,  said  liens 
on  her  property  have  not  been  extinguished, 
and  are  b^ng  sued,  and  putting  her  to  large 
expense;  and  plaintiff  has  not  only  failed  to 
comply  with  the  contract  but  Is  now  suing 
her  for  the  $1,000  advanced  on  the  loan,  and 
endeavoring  to  sell  the  property  at  a  ruinous 
sacrifice;  wherefore  plaintiff  has  damaged 
her,  by  reason  of  causing  said  unnecessary 
suits,  attorney's  fees,  and  court  costs,  in  the 
sum  of  $2,000.  It  is  endeavoring  to  avoid 
its  contract  not  in  good  faith,  but  simply  be- 
cause, since  the  contract  was  made,  moaej 
has  become  tight  and  it  does  not  desire  to 
pay  over  the  other  $1,000  agreed  to  be  loaned 
her.  Its  failure  has  caused  and  will  cause 
her  serious  loss,  for,  owing  to  the  great 
scarcity  of  money,  she  will  be  forced  to  pay 
attorney's  fees  and  court  costs  and  other 
unnecessary  expenses  caused  by  plaintiff; 
and,  if  It  is  allowed  to  proceed  with  its  un- 
just claim,  her  property  wHl  be  sold  at  a 
ruinous  sacrifice.  She  therefore  prayed  that 
plaintiff  be  decreed  to  specifically  perform 
its  contract  and  pay  over  the  balance  of  the 
loan,  to  wit  $1,000,  to  be  applied,  first  to 
the  extinguishment  of  any  dues  fairly 
chargeable  to  her  by  it  but  that  It  be  not 
allowed  to  charge  any  fines  against  her,  be- 
cause the  failure  to  pay  was  its  own  fault 
and  in  no  way  her  fault;  that  the  balance 
of  the  $1,000  be  applied  to  the  extinguish- 
ment of  said  liens  on  her  property.  aotx>rd- 
ing  to  date  and  dignity;  that  she  have  Judc- 
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mmt  against  it  for  all  loss  and  damage 
caused  her  by  It  as  above  mentioned,  by  Its 
failure  to  comply  with  its  said  contract,  re- 
sulting from  Bald  failure,  as  It  was  well 
aware  it  would;  and  for  general  relief.  (4) 
[Added  by  amendment]  The  promises 
aboTe  set  forth  were  made  In  writing,  and 
verbally,  both  before,  at  the  time  of,  and 
after  the  signing  by  her  of  the  bond  and  deed; 
and  the  promises,  both  verbal  and  wrlttoi, 
before  and  at  the  time  of  the  execution  of 
the  papers,  were  the  Inducements  to  her  to 
execute  them,  and  without  said  promises 
she  would  not  have  done  so.  Tbej  were 
made  by  plaintiff  with  the  Intention  of  In- 
ducing her  to  act,  and  of  deceiving  and  tak- 
ing advantage  of  her,  and  did  deceive  her, 
and  such  acts  www  a  fraud  upon  her,  in 
that  said  written  promises  were  made  to 
induce  her  to  act,  and  with  Intent  to  de- 
fraud and  take  advantage  of  her.  She  did 
act  on  the  faith  of  said  written  promises 
and  guaranty,  and  plaintiff  is  now  seeking 
to  enforce  the  bond  and  deed,  and  to  ignore 
and  not  comply  with  said  written  promises 
made  by  them  to  induce  her  to  act  She  bad 
no  notice  or  knowledge  of  their  rules  or  by- 
laws or  charter.  They  gave  hwno  copy  there- 
of, no  notice  or  Information  of  them,  and 
she  has  never  seen  a  copy,  nor  did  she  know 
their  purports  or  contents,  or  whether  they 
had  any.  Nothing  was  said  to  her  about 
them  at  the  time  of  the  transaction.  (5) 
[Added  by  amendment]  The  consideration 
and  inducement  for  which  the  bond  and 
deed  were  given  were  twofold:  The  $1,000 
to  be  paid  In  cash,  and  the  undertaking  on 
the  part  of  plaintiff  to  furnish  on  the  same 
securities  an  additional  $1,000  three  months 
after  the  execution  of  the  bond  and  deed 
and  the  transfer  of  the  stock  aforesaid.  The 
property  conveyed  to  plaintiff  under  and 
by  reason  of  Its  said  promises  and  under- 
takings was  w<H:th  far  in  excess  of  the 
amount  advanced  to  defendant,  and  consti- 
tuted her  entire  assets  upon  which  she  could 
seoure  a  loan.  Under  no  drcumstajiceB 
would  she  have  so  Incumbered  and  trans- 
ferred her  property  save  for  said  undertak- 
ings and  promlsea  Said  conduct  on  the 
part  of  plaintiff  was  false  and  fraudulent, 
and  was  pursued  by  It  with  the  purpose 
fraudulently  to  induce  her  to  sign  the  bond 
and  deed  and  transfer  the  stock,  whereby 
it  secured  a  first  lien  on  all  of  her  avail- 
able assets,  and  fraudulently  deprived  her 
of  the  power  of  meeting  other  pressing 
claims  against  her.  She  acted  on  the 
strength  of  said  representations  and  prom- 
ises of  plaintiff,  believing  them  to  be  true, 
and  has  been  greatly  Injnred  by  them; 
wherefore  the  consideration  for  which  the 
t)ond  was  given  has  entirely  failed.  (6) 
[Added  by  amendment]  She  was  not  in 
default  to  plaintiff  at  the  time  the  suit  was 
brought,  nor  pric«-  thereto,  because  It  had 
in  Its  possession  $1,000  of  her  money,  which 
it  retained  and  promised  to  pay  over  to  her 


on  October  1,  1892,  which  sum  was  not 
only  amply  sufScient,  but  far  In  excess  of 
any  sum  due  It  from  her  for  dues  or  other- 
wise at  said  time.  It  was  plaintUTs  right 
and  duty  to  deduct  any  sum  due  it  out  of 
said  sum  or  fund,  and  to  pay  over  the  bal- 
ance and  extinguish  said  liens  on  ba  prop- 
erty, as  it  had  agreed,  as  above  stated.  Thai 
it  failed  to  do  so  after  inducing  her  to  take 
the  stock  and  mortgage  her  property,  under 
all  circumstances,  was  and  is  a  fraud,  not 
only  on  her,  but  on  her  said  lien  creditors. 
Inasmuch  as  she  was  not  in  default  to  plain- 
tiff, the  bond  was  not  due  at  the  time  suit 
was  brought  on  it  It  Is  not  now  due,  and 
plaintiff  has  no  right  to  declare  thereon, 
and  the  suit  was  and  is  prematurely  brought 
(7)  [Added  by  amendment]  The  debt  and 
bond  sued  on  are  usurious,  for  plotntUTs 
method  of  operating  and  loaning  was  and 
is  a  mere  device  to  conceal  the  taking  of 
usurious  Interest  on  Its  loans.  While  it  is 
called  'A  Mutual  Aid  &  Investment  Com- 
pany of  Atianta,  Ga.,'  its  chief  object  as 
shown  by  Its  published  statements  and  other- 
wise, is  to  collect  a  fund,  and  loan  It  at  'the 
highest  rate  of  Interest*  and  'at  compound 
interest  every  month.'  It  claims  to  loan 
money  at  6  per  cent  i>er  annum,  payable 
and  collectible  monthly  but  under  the  name 
of  "premium,'  which  is  but  another  name 
for  'usury,'  collects  another  6  per  cent 
monthly,  by  such  device  collecting  really  12 
per  cent  Interest  per  annum,  payable  mon1]i- 
ly  on  loans;  thus,  under  fancy  names,  care- 
fully eschewing  the  name  of  Interest'  which 
said  charges  really  are,  and,  with  the  object 
and  intent  to  do  so,  contracting  to  take  and 
collect  a  higher  rate  of  Interest  than  that 
allowed  by  law.  It  collects  further  sums 
under  various  names,— for  membership  fee, 
per  share  $1;  Inspection  of  property  by 
company's  agents,  $1;  Inspection  of  prop- 
erty by  other  agents,  $10;  company's  at- 
torney's fee,  $10  to  $16;  recording  deeds, 
etc.,  $1.50.  All  of  these  sums,  so  retained 
by  It  out  of  said  loans  made  under  Its  plan 
of  operations,  are  illegally  retained;  and 
such  conduct  and  charges  are  a  part  of  Its 
scheme  to  evade  usury  laws,  and  constitute 
a  novel  and  shrewd  device  to  conceal  nsiiry. 
All  of  said  charges  have  been  deducted  from 
said  loan,  and  the  same  is  therefore  tainted 
with  usury.  The  loan  Is  usurious,  for  the  fur- 
ther reason  that,  when  plaintiff  made  the 
loan,  it  was  with  the  full  knowledge  that  de- 
fendant was  in  debt  poor,  and  hard  pressed, 
that  she  owed  $1,700  or  $1,800,  and  desired  to 
secure  the  loan  of  $2,000  to  pay  this  indebt- 
edness, and  to  enable  her  to  pay  plaintiff 
the  legal  dues  and  charges  accruing  to  it 
It  knew  that  the  loan  was  not  desired  or 
intended  for  purchasing  or  building  a  home, 
but  the  transaction  was,  and  was  Intended 
as,  a  loan,  pure  and  simple.  In  order  to  pro- 
cure the  loan,  defendant  was  induced  and  re- 
quired to  subscribe  to  the  20  shares  of  stods. 
and,   after    subscribing,    was    required   to 


Digitized  by 


Google 


OaO 


BAGLET  0.  KEJTNEDT. 


V» 


tnaMtw  the  stock  back  to  plalntUI,  and  to 
glre  the  bond  and  deed.  Nominally,  It  paid 
over  to  her  account  $1,000,  as  stated  in  the 
bond  and  deed.  The  bond  was  to  be  pay- 
able—$12,  called  premium;  $12,  called  in- 
stallments—thereafter, on  the  day  of 

each  month,  for  the  full  term  of  83  months. 
Out  of  said  $1,000  which  plalntlfT  promised 
to  pay  to  defendant,  it  deducted  and  re- 
tained, illegally  and  In  ylolation  of  the 
OBury  law,  the  following  sums,  for  its  own 
agents  and  benefit:  For  H.  A.  B.,  for  Inspect- 
ing pr(^>erty,  $1.50;  for  inspecting  fee,  $6;  for 
recording  deed  to  company,  $1.05;  for  fee  for 
company's  attorney,  $16,— thus  contracting 
for  and  taking  sums  of  money  on  account  of 
the  loan,  and  deducting  from  the  sum  loan- 
ed $23.55,  to  be  used  and  appropriated  by 
It,  with  intuit  to  contract  for  and  take,  and 
taking,  a  greater  rate  of  Interest  than  al- 
lowed by  law,  the  interest  charged  in  this 
Indirect  method  being  at  the  rate  of  18  par 
cent  per  annum;  and  it  is  endeavoring  to 
collect  the  same,  to  wit,  $144,  when  8  per 
cent,  the  highest  rate  allowed  (It  claims  to 
loan  only  at  6  par  cent),  would  be  cmly  $eo. 
The  nsury  is  the  dlfTo'enoe  in  this  rate, 
bedng  $74,  to  which  adding  the  $23.55  ille- 
gally retained,  makes  $97.55  of  usurious  In- 
teren  charged,  which  it  Is  trying  to  con- 
ceal. The  principal  object  of  plaintiff  in  mak- 
ing loans  and  in  making  this  loan  is  to  con- 
tract for,  take,  and  conceal  usury;  and  it 
la  by  such  methods  it  was  enabled  to  make 
a  gain  of  42  per  cent  on  its  ordinary,  and 
81  per  cent  on  its  special,  stock.  Where- 
fore, the  bond  and  deed,  being  tainted  with 
usury,  and  taken  to  secure  the  same,  are  Il- 
legal and  Toid,  and  defendant  prays  it  will 
be  so  declared,  and  that  the  usurious  Interest 
be  deducted,  and  the  claim  purged  of  usu- 
ry." Furth«:  pleas  by  amendment:  "Ooc- 
temporaneously  with  the  execution  and  de- 
livery of  the  bond,  a  written  contract  was 
entered  into  by  tho  parties,  whereby  said 
liens  were  to  be  canceled.  The  $1,000  to  be 
paid  over  at  said  time  was  to  be  prorated 
among  all  of  the  liens,  except  the  first  lien, 
held  by  the  Scottish  A.  M.  L.  Co.,  Limited, 
which  was  to  be  paid  in  full;  and  plaintiff, 
in  consideration  of  said  release,  and  the  giv- 
ing of  said  security,  and  the  ezecutioQ  of 
said  papers,  and  in  conformity  with  its 
agreement,  was  to  pay  over  $1,000  addi- 
tional, October  1,  1892,  which  sum  would 
have  more  than  paid  off  in  full  all  of  de- 
fendant's Indebtedness.  Defendant  was  to 
transfer  the  bond  for  titles  from  plaintiff  to 
the  lien  creditors  as  collat^^  security, 
which  she  did.  Said  contract  was  drawn  by 
H.  C.  Tuck,  at  the  instance  of  plaintiff,  as 
evidenced  by  its  letter  to  him.  At  the  time. 
Tuck  was  tMaraey  of  the  lien  creditors, 
was  assisting  defendant  in  the  matter,  and 
was  representing  plaintiff,  being  the  presi- 
dent of  its  board,  as  defendant  is  informed 
and  believes.  Said  agreement  was  signed 
by  the  lien  creditors,  and  delivered  to  Tuck, 


as  plaintiff's  agent  and  was  afterwards 
turned  over  to  and  held  by  plaintiff,  and 
ratified  by  It  A  copy  is  attached.  De- 
fendant bad  no  notice  that  plaintiff  would 
seek  to  repudiate  this  contract  until  the 
time  came  for  It  to  perform  its  part  of  the 
contract,  when  It  refused  to  do  so,  thus  seek- 
ing an  undue  advantage  of  and  to  defraud 
defendant  and  the  lien  creditors,  to  her  great 
damage,  whereby  she  will  lose  her  stock 
and  property,  and  be  left  In  debt,  and 
whereby  she  has  been  forced  to  Incur  large 
expenses  for  attorney's  fees  and  court 
costs,  to  wit,  $500,  to  her  damage  $2,000. 
Further,  that  no  part  of  the  debt  sued  on 
was  or  is  due,  and  In  no  event  is  any  of  it 
due,  except  $132,  If  that  Further,  that 
Tuck  has  letters,  agreements,  and  papers, 
written  and  signed  by  plaintiff,  agreeing,  as 
part  of  the  contract  to  pay  the  balance  of 
the  loan  of  $2,000  aipreed  to  be  made,  to  wit, 
$1,000,  October  1,  1892.  These  promises 
and  agreement  were  made  before  and  at  the 
time  of  the  execution  of  the  bond  and  deed, 
and  to  Induce  hex  to  execute  and  deliver  the 
pap»  sued  on,  and  to  transfer  absolutely 
her  stock,  and  deed  her  entire  property  to 
plalntMT,  and  were  made  with  the  Intent  to 
Induce  ber  to  act,  and  to  take  advantage  of 
her  and  defraud  her;  and  relying  on  said 
written  agreements  and  promises  bef(x« 
and  at  the  time  of  the  execution  of  said  pa- 
pers, and  contemporaneous  therewith,  she 
did  execute  the  same.  Plaintiff  afterwards 
agreed  in  writing  to  pay  over  the  $1,000  on 
October  1,  1892,  and  Tuck  has  these  also. 
She  Is  unable  to  attach  copies  thereof,  be- 
cause, though  she  has  often  called  for  them, 
Tuck  has  mislaid  them;  but  their  purport 
is  that  In  consideration  of  her  transferring 
the  stock  and  the  bond  and  deed,  and  the 
releasing  by  the  lien  creditors  of  the  liens, 
and  of  defendant  transferring  to  the  lien 
creditors  the  bond  for  titles,  all  of  which 
she  and  the  lien  creditors  did,  it  would  pay 
over  the  other  $1,000  on  October  1,  1892; 
the  balance  due  the  lien  creditors,  $700,  to 
be  by  her  prorated  between  them,  and  In 
extinguishment  of  their  debts,  and  the  $300, 
less  whatever  dues  and  other  charge  might 
be  coming  to  plaintiff,  for  ber  own  use,"   . 

Lumpkin  St  Burnett  for  plaintiff  In  error. 
F.  A.  Quillian  and  R.  S.  Howard,  for  de- 
fendant In  error. 

PBR  CURIAU.    Judgment  rereraed. 


(94  QtL.  «31) 

BAGLHT  et  al.  v.  KENNEDY. 

(Supreme  Court  of  Georgia.    Sept  17,  ISM.) 

Lost  Died— Paoor  of  Sxboctioh— Coft  raoM 

Rboords. 

L  Tlie  execution  of  a  lost  deed,  embracing 

lands  in  two  counties,  cannot  be  {Hroved  as  ts 

land  in  one  of  the  counties,  wherein  the  deed 

was  never  recorded,  by  a  certified  copy  from  the 

record  of  the  other  county,  in  which  it  was 
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dnly  recMded;  and,  withtmt  first  proTlne  the 
ezecntioh  of  an  orinnal  deed,  a  copy  of  the 
same,  taken  from  the  recwds  of  a  oonnt7  In 
which  the  land  in  controyeraj  is  not  sltaate, 
cannot  be  received  in  eyidence. 

2.  The  evidence  as  to  the  execution  or  gen- 
aineness  of  the  alleged  original  deed  was  in- 
sufiScient  to  make  a  prima  facie  case,  and  the 
conrt  did  not  err  in  granting  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Owlnnett  covm- 
ty;  N.  li.  Hutching,  Judge. 

Action  by  Mary  A.  Bagley  and  others 
against  James  R.  Kennedy.  Jndgment  was 
rendered  for  defendant,  and  plalntlfFs  bring 
error.    Affirmed. 

Sam  J.  Winn,  tor  plaintiffs  in  error.  T.  M. 
Peeples,  for  defendant  In  error. 

PER  CDRIAM.   Judgment  affirmed. 


(94  Oa.  408) 

LOWH  BROa  CRACKER  CO.  r.  GINN. 
(Supreme  Court  of  Oewgia.     Sept.  17,  1881.) 

AOTIOH  OR  AOGSFTANCE— PkOOT    OF  EzaOOTIOir— 

Vlba.  or  NoN  Est  Factum. 
Where  a  person  is  sued  In  a  justice'e 
court  upon  an  acceptance  made,  not  in  his  own 
name,  but  in  the  name  of  another,  the  sum- 
mons having  a  copy  of  the  acceptance  annexed, 
and  t>eing  addressed  to  him  in  his  own  name, 
"doing  business  under  the  name  and  style  of 
the  acceptor,  the  acceptance  is  admissible  in 
evidence  without  proof  of  its  execution,  unless 
the  defendant  has  filed  a  sworn  plea  of  non  est 
factum  within  due  time.  The  action  being 
founded  npon  the  acceptance,  and  the  summons 
substantially  ailing  it  to  be  his  act  and  deed, 
sections  2861,  3454,  3472,  and  4148  of  the  Code 
apply  in  principle. 
(Syllabus  by  the  Court) 

Error  from  superiw  conrt,  Bartow  county; 
T.  W.  MUn»^.  Judge. 

Certiorari  by  tbe  Lowe  Broa  Cracker  Com- 
pany to  review  a  justice's  Judgment  In  favor 
of  li.  O.  Olnn.  The  Judgment  was  set  aside, 
and  the  said  company  brings  oror.  Re- 
versed. 

The  following  is  the  offldal  report: 

8ult  was  brought  in  a  Justice's  cotut  against 
"Luke  C.  Olnn,  doing  business  under  the 
name  and  style  of  W.  H.  Tecr^"  on  a  draft 
In  favor  of  the  plalntllC,  drawn  on  W.  H.  Ter- 
rell, and  accepted  by  him.  No  plea  was  filed 
until  tbe  third  term,  when  L.  O.  Olnn  pleaded 
that  he  was  not  Indebted  to  plaintiff  on  tlw 
contract  sued  on,  nor  in  any  manner  what- 
ever, and  that  be  did  not  undertake  or  as- 
sume this  debt,  in  writing  or  otherwise,  and 
does  not  owe  It  On  plaintiff's  motion,  the 
court  struck  this  plea,  on  the  groimd  that  it 
was  not  filed  at  tbe  first  term.  Plaintiff  offer- 
ed in  evidence  the  acceptance  sued  on,  to 
which  defendant  objected,  on  tbe  ground  that 
it  was  not  signed  by  Olnn,  and  that  there 
was  no  proof  showing  that  It  was  signed  by 
Olnn  or  authorized  by  him.  The  objection 
was  sostained,  and  tbe  paper  excluded.  No 
fartber  evidence  was  offered,  and  the  court 
rendered  Judgment  against  the  plaintiff,  and 


In  favor  of  the  defendant,  for  costs.  To  these 
rulings  plaintiff  excepted  by  certiorari,  upon 
the  hearing  of  which  it  was  ordered  that  the 
same  be  sustained,  and  the  Judgment  below 
be  set  aside,  and  that  the  case  be  remanded 
to  the  Justice's  court  with  Instructions  to  dis- 
miss tile  same,  unless  plaintiff  should  prove 
the  allegation  in  the  summons;  the  court  hold- 
ing that  plaintiff  should  show  that  defendant 
did  business  und^  the  name  and  style  of 
W.  H.  Terrdl.  To  this  ruling,  and  to  the  re- 
fusal to  render  final  Judgment  against  tbe 
defendant  on  plaintiff's  motion,  exceptions 
were  taken. 


J.  W.  Akin,  for  plaintiff  in 
Wlkle,  for  defendant  In  error. 


error.  J.  H. 


PER  CURIAM.   Judgment  reversed  aa  to 
Instructions  given  tlie  magistrate. 


(»4  Ga.  &a) 
CHICAGO  CHEESE  CO.  v.  SMITH  et  aL 
(Supreme  Court  of  Georgia.     Sept  17,  1894.) 

AOTIOK  OS  ACOOmrr— NOVBUIT— TBAHSriB  FSKD- 
INO   BOIT. 

1.  Where  an  action  npon  an  aoconnt  is 
brought  by  a  partnership  dissolved  since  the  ac- 
count was  made,  it  is  no  cause  for  nonsnit  that 
one  of  the  partners  has  assigned  in  writing  his 
interest  in  the  account  to  the  other.  Both  part- 
ners being  before  the  conrt  as  parties  to  the 
action,  the  defendant  has  no  Interest  in  tlie 
question  of  ownership  of  the  account,  as  be- 
tween the  plaintiffs  themselves.  OilmoM  v. 
Bangs,  66  Ga.  40a 

2.  The  court  having  Inadvertentiy  granted  a 
nonsuit  because  of  a  supposed  defect  in  the  ac- 
tion as  to  parties,  and  not  having  passed  npon 
the  merits  of  the  motion  for  a  nonsnit  aa  di»- 
dosed  by  the  evidence,  it  was  proper  to  reinstate 
the  case  <hi  motion  made  daring  the  same  term. 

(Syllabus  by  the  Court) 

Error  from  dty  oonrt  of  Floyd;  W.  T. 
Tumbnll,  Judge. 

Action  by  Smith  St  Cothran  against  the 
Chicago  Cheese  CSompany  on  an  open  ac- 
count Jadgment  was  rendered  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

McHenry,  Nunnally  ft  Neel,  for  plaintiff 
in  error.  Foncbe  &  Fonche,  for  defendants 
in  error. 

PER  CtTRIAM.   Judgment  affirmed. 


(94  Ga.  620) 
ELLIOTT  V.  PARKER. 
(Supreme  Court  of  Georgia.     Sept  17, 1804.) 

liAKDliOBD'S  LUH— ASSIOmUHT  TO  THIBD  PSB- 
SON— FUBMISBIBe  Bdpfliis. 
A  landlord  cannot  take  a  lien  for  supplies 
already  furnished  to  his  tenant  by  a  third  per- 
son on  the  tenant's  credit  Consequentiy,  a 
special  contract  for  such  a  lien,  executed  by  the 
tenant  in  writing,  and  assigaad  by  the  landlmrd 
after  the  supplies  to  which  the  contract  relates 
have  all  been  furnished  by  the  assignee,  has 
no  validity  as  against  other  creditors  (^  the 
tenant  Ibat  the  spedaJ  contract  was  agreed 
upon,  and  the  writing  prepared  for  execntion. 
and  the  assignment  of  it  prc»nised  bef6re  the 
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sapplies  were  furnished,  wonid  make  no  differ- 
ence, inasmuch  as,  under  the  statute,  no  lien 
which  the  landlord  can  assign  can  be  created 
except  by  special  contract  in  writing,  and  there 
can  be  no  contract  in  writing  before  the  writ- 
ing is  actually  executed  by  the  necessary  par- 
ties thereto. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Rockdale  coun- 
ty; R,  H.  Clark,  Judge. 

Certiorari  by  G.  P.  Elliott  to  review  a 
Judgment  In  favor  of  J.  D.  Parker.  The 
writ  was  denied,  and  petitioner  appeals. 
Affirmed. 

The  following  1b  the  official  report: 

King  was  tenant  of  Veal,  and  wished  to 
buy  goods  of  Elliott  In  the  spring  of  1890. 
EUliott  refused  to  credit  him,  but  saw  Veal, 
and  there  was  an  agreement  by  Veal,  Elliott, 
and  King  that  Veal  would  transfer  to  Elliott 
a  landlord's  Uen  for  supplies  If  Elliott  would 
sell  King  the  goods  on  the  lien.  This  was  an 
unsigned,  written  obligation  to  pay  Veal, 
landlord,  or  ord«-,  $50  for  provisions  fur- 
nished to  make  King's  crops  that  year  on 
the  premises  occupied  by  King  as  the  tenant 
of  Veal,  and  giving  Veal  or  order  a  Hen  on 
the  crops,  as  provided  by  the  act  of  Febru- 
ary 25,  1875.  Elliott  tumlsbed  King  the 
goods  on  the  faith  of  the  Uen  and  agree- 
ment to  the  amount  of  $50,  which  he  would 
not  have  done  but  for  the  agreement  and 
Uen,  and  none  of  which  $50  has  been  paid. 
He  sold  King  the  goods,  and  not  Veal  for 
King.  ElUott  thought  the  Uen  was  signed 
the  day  It  bears  date,  untU  in  the  faU  of 
1890,  when  he  found  It  was  not,  and  then 
sent  and  got  King  to  sign  It  and  Veal  to 
sign  the  transfer.  This  transfer  was  to  El- 
liott or  order,  "under  and  according  to  Acts 
of  General  Assembly  of  Georgia  In  1875,  re- 
lating to  transfer  of  landlords'  liens.  I  goar^ 
aniy  the  payment  of  the  within  obligation, 
and  hereby  waive  my  claim  for  rent  on  said 
tenant  until  this  debt  is  paid,  without  re- 
course. [Signed]  W.  S.  Veal,  Landlord." 
The  lien  was  signed  and  transferred  after 
Veal  was  garnished  In  the  suit  In  favor  of 
Parker  against  King.  On  January  11,  1891, 
Parker  obtained  Judgment  against  King  In 
a  magistrate's  court,  and  also  against  Veal 
as  garnishee.  On  the  same  day,  Veal  an- 
swered the  garnishment,  and  offered  the 
money  to  the  court,  but  It  was  not  finally 
paid  in  nnta  April  11,  1891.  This  money 
arose  from  proceeds  of  the  crop  of  King 
made  on  Veal's  land  In  1890.  ElUott  fore- 
closed the  alleged  landlord's  transferred  Uen, 
and  on  an  Issue  Isetween  EUlott  and  Parker, 
on  a  motion  to  distribute  the  money  paid  in 
by  Veal,  a  Jury  in  the  magistrate's  cotirt 
found  In  favor  of  Parker.  The  foreclosed 
Uen  was  In  the  magistrate's  hands  In  March, 
1391.  EUlott,  in  his  petition  for  certiorari, 
alleged  that  the  Jury  erred  in  finding  a  ver- 
dict for  Parker.  The  Judge  below  held  that 
the  certiorari  must  be  overmled,  on  the  ground 
that  the  evidence  showed  that  Veal,  the 
landlord,  did  not  make  the  contract  as  pur- 


chaser of  the  goods  from  ElUott.  nor  be- 
come liable  therefor  by  Indorsing  tlie  lien, 
but  transferred  the  same  without  recourse, 
and,  therefore,  that  Elliott  got  no  Uen  on  the 
crops  of  King.  To  this  decision  EUlott  ex- 
cepted. 

G.  W.  Gleaton,  for  plaintiff  in  error.   J.  N. 
Glenn,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(98  Ga.  266) 
HENDERSON,  County  Treasurer,  v.  PARRY. 
(Supreme  Court  of  Georgia.     S^t  17. 1894.) 
Court  Stbnooraphsk— Comfbnbatior, 
Whether  or  not  the  services  of  a  stenog- 
rapher in  "taking  down"  the  testimony  in  the 
trial   of   criminal    cases   include   aervicea   ren- 
dered In  writing  tlie  stenographic  notes  oat  in 
longhand,  there  is  no  law  authorizing  the  judge 
of  the  superior  court  to  grant  a  stenographer 
an  order  upon  the  treasurer  of  the  county  com- 
pensating him  for  writing  out  such  notes  at  so 
many  cents  per  hundred  words.     The  only  legal 
order  which  the  judge  can  grant  to  the  stenog- 
rapher for  any  service  in  oiminal  cases  must 
be  for  a  specified  time,  at  the  rate  of  $16  par 
day.     Acts  1881,  p.  190. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Newton  county; 
R.  H.  dark.  Judge. 

Mandamus  by  H.  L.  Parry  to  compel  John 
F.  Henderson,  county  treasurer,  to  pay 
atenog?-apher's  fees.  Judgm«it  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  following  is  the  official  report: 

Mandamus  absolute  was  granted  to  com- 
pel the  county  treasurer  to  pay  to  the  official 
stenographer  of  the  sup^ior  court,  for  writ- 
ing out  the  testimony  in  criminal  cases, 
at  the  rate  of  10  cents  per  100  words, 
this  being  in  addition  to  the  payment  pre- 
viously made  to  him  for  the  actual  time 
he  was  engaged  in  taking  down  the  testi- 
mony in  shorthand  notes,  and  he  hav- 
ing been  paid  for  transcribing  the  sam&  It 
is  admitted  that  he  was  engaged  for  three 
days  in  writing  out  his  notes  Into  longhand, 
and  that  the  blU  for  the  work  In  question, 
at  10  cents  per  100  words,  was  $34.60.  The 
treasurer  excepts,  contending  that  the  Judg- 
ment was  erroneous,  because  the  stenog- 
rapher's account,  as  approved  and  rardered 
paid  by  the  Judge,  Is  made  out  for  transcrib- 
ing the  testimony  in  certain  criminal  cases 
at  10  cents  p»  100  words,  whereas  the  law 
says  the  stenographer  shall  be  paid  $15  per 
day  for  taking  down  testimony.  In  the  an- 
swer of  the  treasurer  to  the  rule  nisi,  it  U 
set  up  tliat,  under  the  law,  the  payment  for 
"taking  down"  testimony  Includes  the  com- 
pensation for  writing  it  out;  that  the  testi- 
mony Is  not  "taken  down,"  In  a  proper  or 
legal  sense,  untU  put  into  such  language  as 
can  be  readily  read  and  understood  by  those 
whose  duty  it  is  to  record  it  upon  the  min- 
utes of  coTut;  that  the  marks  or  signs  as 
made  by  the  stenographer  only  aerre  blm 
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with  the  means  by  which  the  testimony  may 
be  taken  down,  which  It  Is  his  duty  to  per- 
form, etc. 

B.  F.  Edwards,  for  plaintiff  in  error.    John 
8.  Oandler,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(»4  Ga.  827) 

WILLIAMS  T.  WILLIAMS  et  al. 
(Supreme  Court  of  Georgia.     Sept  17,  1894.) 
SAI.E  or  Land  — Sdit  fob  Pdrohase  Monbt— Ik- 
junction  TO  Resthain  —  Settlement  op  Titlb 
—  Oecrbb  op  Divobcb  —  Kfpect  on  Propbrtt 
Rights. 

1.  A  Tendee  of  land,  being  sued  for  a  por- 
tion of  the  purchase  money,  and  never  haying 
had  pogsesaion  of  the  premises,  and  the  same 
being  in  possession  of  the  Tender's  divorced 
wife  and  minor  children  by  virtue  of  a  decree 
rendered  in  a  divorce  case  awarding  the  prop- 
erty to  the  children  as  alimony,  and  the  facts 
being  such  as  to  render  the  vendee's  title  doubt- 
ful, and  he  having  no  express  warranty  of  title 
on  which  to  repose,  and  being  willing  and  offer- 
ing to  pay  the  purchase  money  as  soon  as  the 
cloud  upon  his  title  shall  be  cleared  away,  may 
maintain  an  equitable  action  to  enjoin  the  suit, 
settle  the  doubt  as  to  title,  and  prevent  a  mul- 
tiplicity of  suits,  making  aa  defendants  in  the 
cqnitable  action  the  plaintiff  in  the  pending  suit, 
together  with  the  divorced  wife  and  the  minor 
children.  The  joining  of  these  parties  as  de- 
fendants was  proper,  and  the  petition  is  not 
multifarious, 

2.  The  decree  in  the  divorce  case  having 
awarded  the  land  specifically  to  the  children  as 
alimony,  and  not  making  any  money  award  or 
specifying  any  amount  allowed  or  to  be  allowed 
as  alimony,  and  neither  the  purchase  money 
nor  the  notes  therefor,  so  far  as  appears,  be- 
ing included  in  the  schedule  of  property  filed 
in  the  divorce  suit,  no  decree  in  the  present  case 
can  be  made  substituting  in  place  of  the  land, 
which  was  not  subject  to  the  claim  for  alimony, 
the  money  for  which  that  land  had  been  sold 
before  the  separation  between  the  divorced  par- 
ties took  place,  although  this  money,  being  still 
unpaid,  can  be  traced  and  identified  as  proceeds 
of  the  sale.  The  decree  in  the  divorce  suit  can, 
aa  a  judgment  in  rem,  operate  only  upon  prop- 
erty embraced  in  the  schedule  or  described  in 
the  decree  itself. 

(Syllabus  by  the  Court) 
Brrw  from  superior  court,  Bulloch  comity; 
R.  L.  Gamble,  Judg& 
Action  by  John  G.  Williams  against  David 

A.  WUliams  and  others.  Judgment  was  ren- 
dered for  plaintifF,  and  defendants  appeal. 
Modified  and  affirmed. 

The  following  Is  the  official  report: 

John    G.  Williams    brought    his    petition 

against  David  A.  Williams  and  against  Nicey 

E.,  John,  Julia,  Maggie,  Hannah,  and  Nicey 

Wlllianis,  the  five  latter  represented  by  Nicey 

B.  as  their  guardian  ad  litem  by  appointment 
of  the  court,  alleging:  Defendants,  not  In- 
cluding David  A.  wmiams,  are  In  possession 
of  a  tract  of  land  In  Bulloch  county,  contain- 
ing 200  acres,  more  or  less,  describing  It; 
have  received  Its  proceeds  since  January  1, 
1890,  of  the  yearly  value  of  $200,  and  refuse 
to  deliver  tbe  land  to  plaintiff,  or  pay  blm  Its 
profits.  On  February  7,  1887,  David  A.  Wil- 
liams was  seised  and  possessed  of  a  tract  of 


land  In  said  county,  containing  500  acres, 
more  or  less,  described,  which  embraced  tbe 
tract  first  mentioned;  and  on  said  date  con- 
veyed said  500  acres  by  deed  to  one  Sher- 
wood, to  secure  a  loan  of  $550,  made  him 
by  Sherwood,  under  the  conditions  of  a  bond 
to  reconvey,  made  him  by  Sherwood,  the  deed 
and  bond  being  executed  to  conform  to  sec- 
tions 1969,  1970,  and  1071  of  the  Code,  and 
the  amendments  thereto.  On  tbe  same  day, 
Sherwood,  In  consideration  of  $500,  conveyed 
the  land  by  deed  to  the  American  Mortgage 
Company  of  Scotland,  which  conveyance  was 
made  subject  to  the  right  of  David  A.  Wil- 
liams to  have  a  reconveyance  upon  tbe  terms 
of  the  bond.  On  July  28, 1890,  David  A.  WU- 
liams, in  writing,  transfcired  the  bond  to  pe- 
titions: and  J.  E.  Collins  for  a  valuable  con- 
sideration, whereupon  they  became  entitled 
to  demand  the  deed  to  the  land  from  Sher- 
wood or  his  assignee;  and  on  December  22, 
1891,  his  assignee,  by  a  quitclaim  deed,  con- 
veyed the  land  to  petitioner  and  Collins,  whs 
by  deed  of  partition,  on  March  12,  1892,  di- 
vided the  land,  petitioner  getting  the  tract 
now  In  dispute.  David  A.  Williams  trans- 
ferred the  bond,  and  thus  sold  to  petitioner 
and  C!olIins  all  his  right,  title,  and  Interest  In 
said  land,  bcma  fide.  In  payment  of  certain 
debts  of  bis,  to  wit,  the  Indebtedness  to  se- 
cure which  he  conveyed  tbe  land  to  Sher- 
wood, and  for  indebtedness  to  petitioner  of 
$110,  which  dpbts  were  In  existence  before 
the  separation  of  David  A.  WUUams  and  his 
wife,  Nicey  B.  Williams.  Petitioner  and  Col- 
lins purchased  the  land  from  David  A.  Wil- 
liams tor  $2,182.  Of  this  sum  petitioner  was 
to  pay  $1,500  and  get  200  acres  of  the  land, 

and  Collins  was  to  pay  $682  and  get 

acres  of  land.  Out  of  this  sum  they  were  to 
pay  said  loan  fi*om  Sherwood,  and  petitioner 
was  paid  therefrom  the  Indebtedness  of  $110 
of  Williams  to  htm.  In  part  payment  of  the 
purchase  money  petitioner  gave  Williams  his 
three  promissory  notes,  dated  July  28,  1890, 
each  payable  to  said  Williams  or  bearer,— 
two  for  $100  each,  due  September  1,  1890, 
and  December  15, 1801,  respectively;  and  the 
other  for  $500,  due  December  15,  1890.  Two 
of  these  notes  are  held  by  J.  G.  Moore,  who 
claims  that  be  became  the  holder  for  value 
before  due,  and  has  begun  suit  thereon,  which 
will  be  for  trial  at  tbe  October  term,  1892,  of 
Bulloch  superior  court  Copy  of  this  suit  Is 
attached.  Petitioner  denies  that  Moore  is  a 
bona  fide  holder  for  value  before  due.  On 
the  contrary,  he  took  one  of  the  notes  after 
its  maturity,  and  after  Its  dishonor.  D.  A. 
Williams  has  begun  suit  on  the  $500  note, 
which  stands  for  trial  at  said  Octobw  term, 
and  copy  of  which  suit  Is  attached.  On  July 
80,  1890,  Nicey  B.  Williams  filed  her  Ubel  for 
divorce  against  her  husband  on  the  ground 
of  crud  treatment  She  attached  thoreto  a 
sworn  schedule  of  the  property  owned  by  Iter 
husband  and  herself,  In  which  was  included 
"one  tract  of  land  in  Bulloch  county,  CMXtaln- 
ing  200  acres,  on  wtilch  family  now  reside. 
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rained  at  $1,000,"  and  whicb  la  tbe  same  tract 
to  which  petitioner  daims  title.  She  obtain- 
ed, at  two  terms  of  the  court,  two  verdicts 
divorcing  her  from  D.  A.  WlUlams;  and  on 
the  second  vM^lct,  at  the  April  term,  1802,  of 
the  court,  the  Jury  found  that  the  five  minor 
children  al>ove  named  of  D.  A.  and  Nicey  E. 
Williams  were  entitled  to  permanent  alimony, 
and  set  aside  to  them  said  tract  of  200  acres. 
X>.  A.  Williams  Is  Insolvent  The  minors  now 
claim  that  the  title  to  said  tract  has  been 
vested  in  them  under  the  verdict  and  decree. 
Said  verdict  and  decree  did  not  vest  the  title 
In  the  minors,  nor  divest  petitioner's  title,  for 
these  reasons:  (1)  Because  the  title  to  the 
land  was  not  In  D.  A.  Williams  when  he  and 
his  wife  separated,  but  in  the  mortgage  com- 
pany, or  in  petitioner  and  Ctdllns;  (2,  3)  be- 
cause petitioner  and  Collins  purchased  from 
D.  A.  Williams  the  bond  for  title,  and  all  his 
Interest,  right,  and  title  in  the  land  embraced 
therein,  before  the  separation  of  Williams 
and  his  wife,  bona  fide,  in  payment  of  debts 
wlilch  existed  before  the  separation;  (4)  be- 
cause tliey  made  said  piu-chase  before  the 
libel  for  divorce  was  filed,  and  before  libel- 
ant f<Ied  the  schedule  on  oath  of  tbe  property 
mentioned  above;  (5)  because  the  attempt  to 
■et  aside  the  land  as  permanent  alimony  fen- 
the  minors  is  void,  as  it  does  not  specify  what 
amount  the  minors  are  entitled  to  for  their 
permanent  support,  nor  in  what  manner,  how 
ottui,  to  whom,  and  until  when  It  shall  be 
I»ald.  If  said  vo'dlct  and  decree  vest  the 
tltlo  to  the  land  in  the  minor  children,  then 
the  consideration  of  the  notes  given  by  peti- 
tions- to  D.  A.  WlUlams  on  the  purchase  of 
the  land  has  wholly  tailed,  and  petitioner 
ought  not  to  be  required  to  pay  them.  After 
Williams  gets  Judgment  in  his  salt  on  the 
noce,  and  collects  the  same  from  petition- 
er, and  petitioner  loses  the  hind,  petition- 
er wonld  be  without  any  redress  against 
him,  as  be  holds  no  bond  for  titie  or  war- 
ranty from  him  to  the  land.  If  the  court 
should  hold  that  petitioner's  title  to  said  Und 
was  good,  and  was  not  divested  by  the  ver- 
dict and  decree  in  the  divorce  case,  the  $000 
note  given  for  the  purchase  money  of  the 
land  stands  in  equity  In  lien  thereof,  and  Is 
jaroperly  the  property  of  the  minors  as  per- 
manent alimony.  In  that  event  petitioner 
would  not  be  Justified  in  permitting  the  Judg- 
ment to  go  against  him  therefor  and  paying 
the  same  to  said  Williams.  By  enjoining  tbe 
said  snlt  of  WUllams  and  by  having  his  right 
to  recover  thereon  and  the  rights  of  the  ml- 
nors  to  said  lands  determined  in  one  proceed- 
ing, multiplicity  of  suits  will  be  prevented. 
Besides,  the  questiom*  can  be  better  deter- 
mined In  one  proceeding  where  all  the  rights 
ot  these  dlffer^it  parties  can  be  settled.  The 
libd  for  dlvorca  was  a  collusive  proceeding 
between  tbe  husband  and  wife,  instituted  and 
prosecuted  In  order  to  recover  said  land 
from  petitioner,  after  he  bad  bought  the  same 
In  food  faith,  and  for  a  valuable  consldera- 
tton,  aad  bad  paid  ont  a  large  part  of  the  pnr^ 


chase  money  therefor,  and  given  hto  notes 
for  the  balance,  some  of  which  had  been 
transferred  by  Williams  for  value  before  due. 
D.  A.  and  Nicey  E.  Williams  lived  together 
as  man  and  wife  after  the  Institution  of  the 
libel  for  divorce,  thmt  showing  that  tbe  Ilbd 
was  collusive,  and  for  the  purpose  above  stat- 
ed. Petitioner  is  willing  and  ready  to  pay  in- 
to court  the  amotmt  due  by  him  on  the  $500 
note,  and  have  the  same  declared  by  decree 
as  permanent  alimony  fw  the  minors,  and  In- 
vested for  their  benefit  as  the  court  may  di- 
rect, If  his  titie  is  confirmed  by  the  decree, 
and  D.  A.  WlUlams  enjoined  from  prosecuting 
the  sidt  oa  said  note.  Petitioner  waived  dis- 
covery, and  prayed  Injtmction  restraining  D.  A. 
Williams  from  further  proceeding  with  the 
suit  on  the  note;  that  petitioner's  titie  be  de- 
clared and  confirmed  by  the  decree,  and  de- 
fendants be  required  to  yield  possession  of 
the  land  to  htm;  that,  if  the  coturt  should  hold 
that  his  titie  to  the  land  is  valid,  and  tbe 
$500  note  should  be  paid,  then  that  the  court 
would  give  direction  whether  he  should  pay 
the  same  to  Williams,  or  to  the  minc^  chU- 
dren,  in  lien  of  the  land,  as  alimony;  that 
Williams  and  the  minors  be  required  te  In- 
terplead, and  their  respective  rights  to  tlie 
notes  be  determined  by  the  decree  in  this 
case;  and  for  the  general  reUef  and  process. 

Among  the  exhibits  attached  to  the  peti- 
tion was  the  Ubel  for  divorce,  with  schedule 
of  property,  the  verdicts,  and  decree  thereon. 
The  second  verdict  granted  a  total  divorce, 
and  found  that  the  five  mlnw  children  "are 
enUtied  to  permanent  alimony.  We  set  aside 
to  them  the  tract  of  land  on  which  Nicey  B. 
Williams  and  family  now  reside,  containing 
200  acres,  more  or  lees,  to  said  minor  chU- 
dren,  to  be  held  by  them  as  provided  by 
law."  The  decree  thereon  was  that  the  mar- 
riage relation  be  set  aside  and  totally  dis- 
solved BO  far  as  the  plaintifT  was  concerned, 
and  that  the  land  "be  used  as  permanent 
alimony  by  said  children  during  their  mi- 
nority, free  from  the  control  of  said  defend- 
ant" 

By  amendment  plaintiff  alleged:  D.  A. 
and  Nicey  B.  Williams  had  been  married  a 
number  of  years  before  the  filing  of  the  di- 
vorce suit,  for  a  long  time  prior  thereto  hav- 
ing lived  together  in  an  unhappy  and  dis- 
agreeable manner,  and  at  various  times 
prior  to  the  filing  of  said  suit  had  had  do- 
mestic trouble,  and  had  often  separated  or 
threatened  to  separate.  When  David  A. 
proposed  to  sell  his  interest  In  the  lands  to 
petitioner,  petiticmer,  fearing  he  might  have 
trouble  growing  out  of  Nloey  B.  WUIiams' 
assertion  of  her  claim  for  alimony  on  tha 
ground  that  she  and  her  husband  had  sepa- 
rated, and  on  the  v»y  day  he  purchased  the 
land,  particularly  Inquired  of  David  A.  Wil- 
liams whether  he  and  his  wife  were  thai 
and  there  Uvlng  together  as  man  and  wife, 
informing  said  WllUams  that  he  would  not 
buy  tile  land  If  WlUlams  and  his  wife  were 
then  separated.    Is  reply  to  petitioner's  In. 
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Q11I17,  and  in  order  to  Induce  him  to  purchaBe 
the  land,  Williams  replied  that  he  and  his 
wife  were  not  then  In  a  state  of  sepziration, 
and  were  living  together  amicably.  On  the 
faith  of  this  representation  petitioner  pur- 
chased. If  the  statement  was  not  then 
tree,  then  petitioner  was  deceived  and  mis- 
led by  the  willful  and  false  statement  of 
Williams,  and  the  notes  are  void  if  said 
fraud  was  perpetrated  on  him  by  Williams. 
The  representation  was  true.  But  Nicey  E. 
Williams  and  her  children  contend  that  it 
was  not;  that  she  and  her  husband  were 
living  in  a  state  of  separation;  that,  there- 
fore, she  was  entitled  to  alimony  out  of  the 
land,  and  the  transfer  and  sale  of  the  land, 
or  his  interest  therein,  by  Williams  to  peti- 
tioner was  void.  Petitioner  cannot  safely 
pay  the  note  until  the  controversy  is  set- 
tled. 

David  A.  Williams  demurred  on  the  fol- 
lowing grounds:  Plaintiff  has  not  set  forth 
a  cause  of  action,  or  a  matter  sofflclent  to 
authwize  the  granting  of  the  injunction  or 
relief  he  prayed.  No  sufficient  grounds  for 
relief  and  injunction  are  set  forth  in  the  pe- 
tition against  this  defendant,  and  be  la  not 
properly  Joined  as  a  party  therein.  There 
is  no  equity  in  the  petition  which  entitles 
plaintiff  to  relief  against  this  defendant  and 
none  which  authorizes  this  defendant  to  be 
Joined  with  the  other  parties  defendant  It  is 
not  shown  by  the  petition  that  this  defoidant 
ever  Incurred  to  plaintiff  any  obligation  to 
warrant  or  guaranty  said  land  mentioned  in 
the  petition  to  him.  The  divorce  proceed- 
ings did  not  vest  title  to  the  land  In  the  mi- 
nors, and,  so  far  as  said  proceedings  may 
purport  to  do  so,  they  are  void.  Said  proceed- 
ings do  not  vest  the  entire  .estate  in  the  lands 
In  the  minora.  Nlcey  B.  Williams  is  not 
a  proper  party,  nor  is  this  defendant  a  prop- 
er party,  to  the  petition.  The  petition  is 
multifarious,  and  joins  matters  in  which  the 
parties  defendant  have  no  cMnmon  or  joint 
interest  but  which  are  distinct  and  separate 
as  to  matter  and  parties.  John  E.  Collins, 
who  Is  a  necessary  party,  is  not  Joined  in  the 
petition.  The  allegations  in  the  amendment 
make  no  cause  for  relief,  and  are  insuffldent 
in  law.  The  allegations  are  not  positive,  and 
are  not  of  what  petitioner  asserts,  but  what 
he  does  not  believe.  The  demurrer  was 
overruled,  to  which  ruling  Williams  excepted. 

The  answer  of  Nlcey  E.  Williams  and  her 
children  was  aa  follows:  There  was  no  ool- 
Inslon  in  the  divorce  proceedings,  but  the 
divorce  was  prosecuted  and  obtained  In  the 
atmoet  good  faith.  There  was  a  conspiracy 
between  D.  A.  Williams  and  John  a.  Wil- 
liams to  defeat  the  rights  of  these  defend- 
ante  to  alimony  in  the  property;  and,  at  the 
time-July  28,  1890— when  John  O.  Williams 
says  be  obtained  the  bond  for  titles  from  D. 
A.  Williams,  the  latter  had  separated  from 
Nicey  E.,  and  left  her  home,  which  fact  was 
known  to  John  G.  Williams.  John  Q.  Wil- 
Uama  neva  paid  a  dollar  to  Shorwood  or  the 


mortgage  company  or  any  one,  bat  the  land 
was  redeemed  under  tlie  bond  by  Cktllins, 
who  now  holds  part  of  the  land,  to  which 
transfer  and  sale  no  objections  are  made^ 
If  D.  A.  Williams  was  indebted  $110,  aa 
claimed,  John  G.  Williams  should  have 
sought  remedy  to  collect  the  same.  About  a 
month  before  July  28,  1S90,  Nlcey  E.  bad 
employed  an  attorney  to  file  her  divorce 
suit,  her  husband  having  already  deserted 
her;  and  it  was  well  known  to  John  G. 
that  he  had  separated  from  his  family,  and 
that  she  was  seeking  a  divorce.  Sufficient 
tltia  was  vested  In  D.  A.  Williams,  he  hold- 
ing the  bond  from  Sherwood;  and  when  the 
separation  occurred  he  was  the  holder  of  the 
bond,  and  the  grant  of  alimony  in  the  land 
vested  the  titie  in  the  children  until  their 
majority.  The  alimony  being  in  land,  it 
was  not  necessary  to  designate  to  wbom, 
how,  when,  how  long,  etc.,  it  should  be 
paid  to  them,  but  that  the  title  was  vested 
in  them  during  their  minority.  Should  the 
court  hold  that  the  titie  was  not  vested  in 

D.  A.  Williams,  and  that  the  decree  for 
alimony  la  void  so  far  as  the  land  is  con- 
cerned, then  these  respondente  pray  that 
John  G.  Williams  be  compelled  to  pay  Into 
court  the  $500,  or  other  sum  due  by  him  on 
the  bond,  and  that  the  minora  be  decreed 
the  same  for  alimony  under  a  proper  de- 
cree, and  for  general  relief. 

The  case  was  submitted  to  the  Jury  by 
questions  which,  with  their  answers,  were 
to  the  following  effect  In  brief:  D.  A.  Wil- 
liams and  his  wife  were  not  living  separate 
at  the  time  of  the  purchase  of  the  land  of  D. 
A.  Williams  by  John  G.  Willianu  and  John 

E.  Collins.  The  divoroe  and  decree  for  ali- 
mony were  not  procured  by  collusion  be- 
tween D.  A.  Williams  and  his  wife.  D.  A. 
Williams  did  not  practice  any  deception  or 
fraud  upon  John  G.  Williams  at  the  time  of 
the  sale  of  the  land  to  John  G.  Williams 
and  John  E.  ColUns.  The  purctiase  of  the 
land  by  John  G.  from  D.  A.  Williams  was 
in  good  faith.  Upon  this  verdict  the  court 
decreed  that  the  verdict  be  made  the  decree; 
that  petitioner  recover  of  defendant  the 
premises  in  dispute,  and  petitioner's  titie 
thereto  was  confirmed;  that  the  suit  on  the 
note  by  D.  A.  WlUIama  against  J.  Q.  Wil- 
llanis  be  pai>etually  enjoined,  and  be  dis- 
missed, at  the  cost  of  J.  G.  Willlama,  and 
that  D.  A.  Williams  be  perpetually  enjoined 
from  collecting  said  note;  that  J.  G.  Wil- 
liams pay  Into  court  within  80  days,  the 
amounts  due  on  said  note,  principal,  interest 
and  attorneys*  fees,  and  the  principal  and 
interest  he  paid  to  the  trustee  hereinafter 
mentioned,  and  the  attorneys'  fees  be  paid 
to  the  attorneys  for  D.  A.  WiUiama;  that 
H.  S.  Bllteh  be  appointed  trustee  to  receive 
said  principal  and  interest  and  directed  to  In- 
vest the  same  in  a  tract  of  land  In  the  coun- 
ty within  60  days,  in  trust  for  the  minora 
during  their  minority,  and  then  to  revert  to 
and  vest  In  D.  A.  Williams  abaolntely  and 
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free  from  said  trust,  tbe  Knd  ao  purchased 
being  set  apart  to  the  minors  as  alimony  In 
lien  of  the  land  recovered  by  petitioner, 
heretofore  assl^ed  them  as  alimony;  that 
the  trustee  ffive  bond;  that  a  fee  be  paid  ont 
of  the  fund  to  the  attorney  for  the  minors 
and  to  the  trustee  for  his  services  as  trustee; 
and  that  the  trustee  report  as  to  bis  acta 
In  making  the  Investment.  David  A.  Wil- 
liams excepted,  alleging  tliat  the-  court  erred 
in  making  the  decree,  and  specially  that 
the  court  erred  in  decreeing  that  the  mlt 
on  the  note  be  enjoined  and  dismissed,  and 
that  D.  A.  Williams  be  enjoined  from  col- 
lecting tbe  note;  that  John  O.  Williams 
pay  into  court,  within  30  days,  the  amounts 
dne  on  tbe  note^  and  tbe  principal  and  in- 
terest be  paid  to  tbe  trustee,  and  the  attor- 
neys' fees  be  paid  to  the  attorneys  for  D. 
A.  Williams;  that  Blitch  be  appointed  tms- 
tee  to  Invest  tbe  fands  mentioned  in  land 
for  the  use  of  the  children.  He  further 
alleged  that  the  court  erred  in  not  making 
a  decree  dissolving  the  Injunction  and  au- 
thorising him,  T>.  A.  Williams,  to  proceed 
to  collect  tbe  note  from  John  6.  Williams, 
as  requested  by  htm,  D.  A.  Williams. 

Lester  &  Ravenel  and  Harriscw  &  Peeplee, 
for  plaintiff  in  error.  Hines,  Sbubrick  & 
Felder,  D.  R.  Groover,  and  J.  A.  Biannen, 
for  defendants  in  error. 

PER  OURIAM.  Judgment  reversed  as  to 
enjoining  the  suit  upon  the  purchase-money 
note  and  as  to  taking  charge  of  and  appro- 
priating the  fund  covered  by  that  note;  In 
other  respects,  affirmed. 


(94  Oa.  718) 

SOUTER  «t  al.  v.  BANK  OP  SOUTH- 
WESTERN   GEORGIA. 
(Supreme  Court  of  Geort^a.    Sept  17,  1894.) 
Relbasb  of  HuBBTiaa. 
The  court  did  not  err  in  the  ruling  com- 
plalned  of  pendente  lite,  nor  in  denying  a  new 
triaL 
(Syllabua  by  the  Coort) 

Error  from  superior  court,  Schley  cotmty; 
W.  H.  Fish,  Judge. 

Action  by  the  Bank  of  Southwestern  Oew- 
gla  against  J.  L.  Souter,  J.  G.  Collins,  and  J. 
W.  Souter.  Judgment  for  plaintiff,  and  de- 
fendants bring  &TOT.     Affirmed. 

The  following  is  the  official  report: 

The  Bank  of  Southwestern  Georgia  sued  J. 
li  Souter,  J.  O.  Collins  and  J.  W.  Sonter  on 
two  promissory  notes,  each  dated  January  28, 
1881,-one  for  $161.45,  dne  October  6,  1891, 
and  the  other  for  $163.65,  due  November  6, 
1881,— both  signed  by  defendants  apparently 
as  makers,  and  botb  containing  the  words. 
Just  before  the  signatnre,  "Mortg.  on  mule 
and  mare."  Neither  of  the  notes  contained 
a  waiver  of  homestead.  J.  Ij.  Souter  pleaded 
the  genecal  issue  and  nanry.  Collins  and  J. 
W.  Souter  jdeaded  that  th«y  were  simply 


sureties  upon  tbe  notes,  and  received  none  of 
the  consideration;  that,  when  tliey  signed  tbe 
notte,  it  was  agreed  the  plaintiff  should  take 
a  mortgage  on  a  mare  and  mule,  with  a 
waiver  in  the  mortgage  of  homestead  and  ex- 
emption to  J.  It.  Souter,  as  collateral  security 
for  the  payment  of  the  notes,  all  of  which 
was  done;  that.  If  it  bad  not  I>een  for  this 
mortgage  so  given,  these  defendants  would 
not  have  been  sureties;  that  plaintiff,  with- 
out their  knowledge  or  consent,  charged  J.  L. 
Sonter  usury,  specifying  It,  whereby  said 
waiver  was  made  void;  and  that  this  in- 
creased their  risk  as  sureties,  and  discharged 
them.  Th«y  further  pleaded:  At  the  time 
they  signed  the  notes,  the  mortgage  was  giv- 
en, and,  after  the  notes  and  mortgage  became 
due,  they  insisted  that  plaintiff  should  fore- 
close the  mortgage,  and  plaintiff  refused  to  do 
It,  and  kept  the  mortgage  for  an  unreasona- 
ble length  of  time,  until  J.  U  Souter  had 
either  disposed  of  the  mortgaged  property  or 
lost  It  by  death  or  destruction,  to  the  injury 
of  these  defendants  by  said  imreasonable  de- 
lay, and  to  the  Increase  of  their  risk  as  sure- 
ties. To  each  of  these  pleas  the  plaintiff  de- 
murred orally,  and  moved  to  strike  the  same 
because  insufficient  in  law,  and  because  tbe 
last-mentioned  plea  did  not  allege  that  any 
notice  in  writing  was  given  by  the  sureties 
to  the  plaintiff  to  sue  or  to  foreclose  the  mort- 
gage. The  demurrer  and  motion  were  sus- 
tained as  to  said  last  plea,  but  the  order  was 
not  put  in  writing,  to  which  ruling  said  de- 
fendants excepted  p^idente  lite.  In  a  note 
the  court  states  that  the  case  went  on  to  trial 
before  tbe  Jury,  without  any  objections  that 
the  order  was  not  written.  From  tbe  charge 
of  the  ootut  it  appears  that  a  third  plea  was 
interposed  by  Collins  and  J.  W.  Souter,  to  the 
effect  that  plaintiff  consented  for  J.  L.  Souter 
to  swap  or  dispose  of  one  of  the  animals 
mentioned  in  the  mortgage  without  their  con- 
sent, and  tbat,  being  so  allowed,  he  did  dis- 
pose of  it,  and  the  lien  on  it  was  rdeosed,  for 
which  reason  these  defendants  were  dis- 
charged. There  was  a  verdict  for  plaintiff 
against  J.  L.  Souter,  as  principal,  and  Collins 
and  J.  W.  Souter,  as  sureties,  for  9225,  prin- 
cipal, with  Interest  and  attorney's  fees.  The 
mortgage  was  put  in  evidence,  from  which  it 
appeared  that  it  was  given  to  secure  the  notes 
and  on  the  same  day  tbe  notes  were  given, 
and  thatlt  wasnpimamnleandamare.  De- 
fendants moved  fbr  a  new  trial,  and,  their 
motion  being  overruled,  excepted. 

The  motion  contained  the  general  grounds 
tbat  tiie  verdict  was  contrary  to  law,  evi- 
dence, etc  Also,  because  the  court  erred  in 
allowing  Collins,  on  cross-examination,  to  tes- 
tify, over  their  objection,  tbat  he  supposed 
when  he  was  sigrnlng  the  notes  that  there 
was  nsury  in  them;  that  he  had  borrowed 
money  before  ttoia  the  same  bank;  and  tbat 
he  knew  the  bank  usually  charged  ofver  8  per 
cent,— alleged  to  be  error  because  the  wit- 
ness'supposition  was  not  legal  testimony,  and 
because  what  the  bonk  bad  previously  done 
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In  other  contracts  In  charging  usury  was  not 
proper  evidence  to  show  notice  to  defendants 
(hat  usury  was  charged  on  these  notes,  and 
because  the  custom  of  the  bank  was  not 
proper  evidence  to  show  notice  to  the  other 
defendants,  before  first  proving  that  they 
had  full  knowledge  of  this  custom.  It  was 
not  stated  In  this  ground  what  objection  was 
made  to  the  testimony  when  It  was  oflored. 
Brror  In  allowing  J.  W.  Soutor  to  testify, 
over  their  objection,  that  he  knew  at  the  time 
he  signed  the  notes  that  he  could  not  get  mon- 
ey from  plaintiff  at  8  per  cent,  iter  annum, 
and  that  he  thought  he  knew  at  the  time  he 
signed  them  that  the  bank  duurged  over  8 
per  cent.,  and  that  its  rule  was  he  could 
not  get  money  at  8  per  cent  It  was  not  stat- 
ed in  this  ground  what  objection  was  made 
to  this  evidence  when  offered.  Error  in 
striking  the  plea  stricken  as  above  mention- 
ed. This  plea  Is  not  set  out  in  the  bill  of 
exceptions,  but  is  in  the  bill  of  exceptions 
pendente  lite.  Because  of  newly-discovered 
evidoice.  In  support  of  this  ground,  movant 
produced  the  afBdavit  of  Collins,  as  follows: 
"On  or  about  November  10,  1891,  and  soon 
after  the  notes  became  due,  he  sent  a  message 
by  one  Stewart  to  the  bank  to  foreclose  the 
mortgage,  and  at  the  time  and  until  the  trial 
was  under  the  impression  that  he  requested 
Stewart  to  bring  him  a  copy  of  all  notes  ftom 
the  bank  of  J.  L.  Souter  upon  which  he  was 
surety,  and  was  impressed  imtil  the  trial  of 
the  case  that  Stewart  did  bring  from  the 
bank  a  copy  of  the  notes  sued  ui>on,  with  a 
message  from  the  bank  that  affiant  would 
have  to  give  them  notice  in  writing  before 
they  would  foreclose  the  mortgage.  Stewart 
did  bring  him  this  message  from  the  bank, 
n-hereupon  he  sent  the  bank  by  mail  a  letter 
demanding  that  It  foreclose  the  mortgage^ 
He  saved  notice  upon  the  bank  to  produce 
such  letter  upon  the  trial,  to  show  that  It 
bad  failed  to  comply  with  his  notice  to  sue, 
but  it  did  not  produce  the  letter  on  the  trial, 
and  at  that  time  neither  he  nor  his  attMney 
nor  his  codcfendants  knew  of  any  evidence  by 
which  they  could  prove  that  the  bank  actual- 
ly received  the  notice  through  the  mail.  Im- 
mediately after  the  trial,  cme  Thompson,  who 
was  present  during  the  trial,  but  did  not  ad- 
vise him  of  the  fact  imtil  after  the  trial, 
[tdld  him]  that  he,  Thompson,  was  the  party 
who  brought  from  the  bank  a  copy  of  the 
notes,  and  that  at  the  same  time  be  carried 
from  deponent  a  letter  to  the  bank.  Then 
depcment  rememb^-ed  that  he  was  mistaken 
as  to  Stewart  having  brought  him  a  copy  of 
the  notes,  and  that,  when  Thompson  brought 
the  notes,  he  sent  by  Thompson  a  letter 
which  was  delivered  to  the  president  of  the 
bank,  and  wMch  contained  a  written  notice 
demanding  that  the  bank  proceed  to  sue  and 
collect  the  amount  of  the  notes  out  of  the 
mortgage.  Deponent  can  now  prove  that  the 
bank  received  said  notice  from  him  over 
three  months  before  commencing  suit  on  the 
notes.     Ncltho'  he  nor  his  codefendants  nor 


his  attorn^  knew  of  this  before  the  trial,  be- 
cause he  was  laboring  nnder  the  impression 
above  stated,  and  because  Stewart  advised 
him  he  was  mistaken  about  his  bringing  a 
copy  of  the  note,  etc.  For  this  reason,  de- 
ponent did  not  plead  nor  insist  on  his  plea  of 
notice  to  sue.  He  exercised  all  diligence  in 
preparing  the  case,  and  it  was  not  until  bis 
memory  was  refreshed  by  Thompson  that  he 
remembered  his  ability  to  prove  the  notice." 
Also,  the  affidavit  of  Thompson  that  the  facts 
stated  in  the  affidavit  of  Collins  are  true,  bo 
far  as  they  relate  to  'Hiompson's  acts;  that 
on  or  about  November  20,  1891.  Collins  did 
request  him  to  dellTW  a  letter  to  the  bank, 
and  to  get  from  it  a  copy  of  all  the  notes  of 
J.  Lk  Souter  upon  which  Collins  was  surety, 
and  also  to  deliver  a  message  to  the  bank  to 
foreclose  the  mortgage,  whldi  message  he  did 
deliver  to  Speer,  its  president,  to  whom  he 
also  delivered  the  letter.  D^onent  does  not 
know  what  was  contained  in  the  letter,  save 
from  what  he  gathered  from  the  conversation 
of  Collins  at  the  time,  to  the  effect  that  he 
had  to  notify  the  bank  in  writing  to  sue  the 
mortgage.  Deponent  did  obtain  a  copy  of 
the  notes  at  the  time,  and  dellvwed  tliem  to 
Collins.  So  far  as  be  knows,  J.  L.  and  J.  W. 
Souter  knew  nothing  of  this  transaction,  and 
after  the  trial  he  did  remind  Collins  of  de- 
ponent's having  delivered  said  notice.  Also 
the  affidavit  of  the  attorney  tar  defendants 
as  to  his  ignorance  of  the  facts  set  out  In  the 
affidavits  above,  and  as  to  his  diligence  in 
preparing  the  case  fca"  trial.  By  way  of 
counter  showing,  Speer  made  affidavit  that 
he  had  no  recollection  of  ever  receiving  from 
Collins  any  letter  wrilten  from  Murray  Cross 
Roads  between  October  15,  1891,  and  Decem- 
ber 1,  1891,  relative  to  foreclosing  the  mort- 
gage against  J.  W.  Souter;  that  be  has  made 
diligent  search  for  the  same,  and  cannot  find 
such  letter;  that  he  keeps  a  file  of  all  the  let- 
ters received  by  the  bank,  and,  had  he  re- 
ceived such  notice,  would  have  immediately 
foreclosed  the  mcnrtgage;  and  that  be  is  posi- 
tive no  such  letter  was  received  by  him.  Al- 
so, the  notice  served  upon  the  bank  by  de- 
fendants, calling  upon  It  to  produce  upon  the 
trial,  among  other  papers,  •  certain  letters 
written  by  Collins  from  Murray  Cross  Roads, 
directed  to  the  bank,  between  October  15 
and  December  1, 1891,  relative  to  the  debt  In 
question,  tQ  be  used  as  evidence  for  defend- 
ant Also,  the  resi)onse  to  this  notice,  that 
after  diligent  search,  no  such  letter  was 
found,  and  that  such  letter  had  not  been  re- 
ceived. This  response  was  accepted  by  de- 
fendants. The  affidavit  to  foreclose  the 
mortgage  was  made  April  22,  1893.  Also,  be- 
cause the  court  erred  in  refusing  to  give  the 
following,  as  requested  by  defendants'  coun- 
sel: "A  creditor  holding  collateral  secuiitiea 
is  chargeable  with  a  irust  concerning  the 
same  for  the  benefit  of  the  surety,  and  if 
the  creditor,  by  any  act  of  omlBSion  or  com- 
mission, or  any  act  whatever  of  a  positive 
character,  or  by  his  gross  negligence  or  bad 


Digitized  by  V^jOOyiC 


Ga.) 


BBOACH  V.  O'KEAL. 


118 


teith,  and  wltbont  the  knowledge  or  consent 
of  the  surety,  releases,  stirrenders,  destroys, 
or  frandulently  IransfwB  such  collateral  b»- 
curity,  so  as  to  defeat  any  claim  of  the  sure- 
ty upon  payment  of  the  debt  to  be  subrogat- 
ed thereto  for  his  indemnification,  surety  la 
discharged  on  such  a  contract,  or,  at  least, 
is  discharged  to  the  amount  of  the  actual 
loss  or  depreciation  of  such  odiateral.  Su(dk 
security  must  be  a  mortgage,  pledge,  lien,  <Hr 
Bome  right  to  ex  interest  In  some  property 
which  the  creditor  can  hold  In  trust  for  the 
Borety,  and  [to]  which  the  surety,  if  he  pay 
the  debt,  can  be  subrogated."  As  to  this 
ground  of  the  motion,  the  court  states:  "De- 
fendants' counsel  read  a  good  deal  from  sey- 
eral  books,  and,  after  furnishing  lengthy  par- 
agraphs from  the  books,  said  he  requested 
the  court  to  so  charge  the  Jury.  The  court 
does  not  know  whether  he  said  this  question 
or  not,  but  presumed  he  did.  Th^e  was  no 
Written  request"  Brror  in  charging:  "I 
charge  you  on  this  plea  that  If  you  believe 
from  the  evidence  that  Major  Speer,  as  presi- 
dent of  the  Bank  of  Southwestern  Georgia, 
consented  and  agreed  with  the  defendant  J.  L. 
Souter  ttiat  he  should  exchange  or  dispose  of 
one  head  of  the  mortgaged  stodk,  and  that 
the  lien  of  the  bank  on  that  head  of  stock  be 
discharged,  and  that  the  defendant  J.  L.  Sou- 
ter did  exchange  said  stock,  and  the  lien  was 
discharged,  and  that  J.  G.  Collins  and  J.  W. 
Souter,  sureties  on  these  notes,  did  not  con- 
sent for  J.  Ia  Souter  to  exchange  or  dispose 
of  the  stock,  then  you  would  find  in  favor  of 
the  defendants  J.  G.  Collins  and  J.  W.  Souter 
that  they  were  discharged  by  reason  of  the 
action  of  the  plaintiff  In  Increasing  their  risk 
as  sureties.  I  charge  you,  further,  If  you  be- 
lieve that  J.  G.  Collins  and  J.  W.  Souter  were 
sureties  on  these  notes,  and  that  T.  L.  Sou- 
ter, the  principal,  traded  one  head  of  the  mort- 
gaged stock,  and  that  Major  Speer,  aa  presi- 
dent of  the  plaintiff,  did  not  consent  or  agree 
for  him  to  trade  or  dispose  of  the  stock,  until 
the  other  defendants  J.  G.  Collins  and  X  W. 
Souter  should  consent  to  it  In  writing,  and  un- 
til J.  L.  Souter  should  give  to  the  plaintilT  a 
new  mortgage,  if  that  is  the  truth  of  the  case, 
then  the  defendants  Collins  and  J.  W.  Souter 
would  not  be  discharged  on  that  plea,  al- 
though J.  L.  Souto-  may  have  disposed  of  one 
head  of  the  mortgaged  stock.  So  you  see 
that  It  is  important  on  that  plea  to  determine 
whether  or  not  Major  Speer,  as  president  of 
the  plaintiff,  consented  toe  J.  L.  Souter  to  dis- 
pose of  or  trade  or  exchange  one  bead  of  the 
mortgaged  stock,  in  the  way  in  which  it  was 
disposed  of.  Look  to  the  evidence  and  the 
surrounding  circumstances  as  shown,  by  the 
evidence,  and  decide  that  question  of  fact" 
"If  you  believe  that  the  defendants  J.  O.  Col- 
lins and  J.  W.  Souter  were  discharged  under 
the  third  plea,— that  Is,  that  J.  L,  Souter  dis- 
posed of  one  bead  of  the  mortrraged  stock  by 
the  consent  and  permission  of  the  plaintiff, 
and  that  the  lien  on  it  was  diSrbarged  there- 
by, and  tliat  these  sureties  had  their  risk  in- 
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creased  by  such  trade,— yon  would  be  anthor- 
Ized  to  find  in  favor  of  the  sureties."  As  to 
the  last  paragraph  the  court  states  that  it 
was  not  given  In  exactly  this  connection. 

J.  A.  Hlxon,  for  plaintiffs  in  &nor.    Jas. 
Dodson  &  Son,  tor  defendant  in  error. 

PBB  CURIAM.    Judgment  affirmed. 


(94  Ga.  581) 

MATHIS  V.  WEAVER. 

(Supreme  Court  of  Georgia.     Sept  17,  1884.) 

Action  aoain'st  ADxiirigTRATOB— Possession  of 
Pbbsonaltt  —  Joinder  or  Fbrson  in  Posses- 

SJOII— JUBIBDIOTION — VeNUB. 

1.  Where  the  dlstrlbntee  of  an  estate  brings 
an  action  against  the  administrator  for  assets 
in  his  hands  consisting  of  money  and  property 
not  described,  and  prays  for  a  judgment  in 
money,  a  person,  whether  a  resident  of  the  same 
or  of  another  county,  to  whom  the  assets  have 
been  delivered  by  the  administrator,  and  against 
whom  there  is  no  charge  made  that  he  convert- 
ed, appropriated,  or  mismanaged  them,  or  com- 
mitted or  threatened  any  wrong  as  against  the 
rights  of  the  plaintiff,  and  on  whom  no  demand 
for  the  assets  has  been  made,  is  not  either  a 
necessary  or  a  proper  party  defendant  to  the 
action,  and  as  to  him  the  petition  sets  forth  no 
cause  of  action,  legal  or  equitable,  there  being 
against  the  administrator  no  charge  of  waste 
or  mismanagement  nor  of  any  dealing  with  the 
assets  of  the  estate,  except  the  placing  of  them, 
together  with  all  his  own  effects,  in  the  custody 
of  the  codefenrtant,  and  this  not  being  alleged  to 
be  wrongful,  fraudulent,  or  hurtful  to  the  plain- 
tiff, or  done  without  her  consent. 

2.  The  codefendant  of  the  administrator  be- 
ing a  nonresident  of  the  county  in  which  the 
suit  was  brought,  and  the  original  petition  set- 
ting forth  no  cause  of  action  as  to  him,  purisdic- 
tlon  over  him  in  that  county  could  not,  if  at  all, 
be  obtained  by  an  amendment  made  to  the  peti- 
tion after  the  death  of  the  adminiatrator,  the 
resident  defendant,  and  before  making  ills  legal 
representative  a  party. 

(Syllabus  by  the  Court) 

Exxot  from  superior  court,  Marlon  county; 
W.  B.  Butt,  Judge. 

Writ  of  error  by  Evan  T.  Mathis  to  a  judg- 
ment in  favor  of  J.  A.  Weaver,  executor.  Re- 
versed. 

Little,  Wimbish  &  WorrlU  and  J.  H.  Lump- 
kin, for  plnlntih  in  error.  Blandford  & 
Grimes  and  Thornton  &  McMichael,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 


(94  Oa.  474) 
BROACH  et  al.  v.  O'NBAL 
(Supreme  Court  of  Georgia.     Sept  17,  1894.) 

Description  in  Mortoaob  — Ndmbbb  of  Acbbs— 
FoBECLostma  Salb. 
1.  Where  a  mortgagor,  owning  at  the  time 
of  executing  the  mortgage  a  tract  of  land  lying 
all  in  one  body,  describes  the  same  in  the  mort- 
gage as  containing  1,000  acres,  more  or  less, 
and  all  the  contiguous  owners  are  mentioned 
save  one,  and  the  mortgagor  himself  is  not 
named  as  a  contiguous  owner,  nor  any  division 
of  the  tcact  into  two  parts  is  indicated  or  hinted 
at,  and  nothing  appears  to  show  or  suggest  that 
the  taortgagee  tmdeisttiod  or  suspected  tfaat.it 
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was  tbe  purpose  of  the  mortgagor  to  except  or 
reserve  any  portion  of  the  tract,  the  mortgage  is 
rightly  construed  as  embracing  the  whole  tract, 
althougli,  upon  an  actual  survey  afterwards 
made,  the  contents  are  found  to  be  71.7  acres 
more  than  1,000.  The  omission  of  the  name  of 
one  of  the  contiguous  owners  should  be  treated 
as  casual  or  accidental. 

2.  The  omission  of  the  words  "more  or  less" 
after  the  words  "one  thousand  acres"  from  the 
execution  founded  on  the  judpcment  of  fore- 
closure, and  from  the  entry  of  levy,  as  made 
thereon  by  the  sheriff,  will  not  vitiate  the  sale 
as  a  sale  of  the  whole  tract,  nor  limit  the  quan- 
tity sold  and  rightly  to  be  conveyed  by  the  sher- 
iff to  1,000  acres  of  tiie  tract.  A  deviation  from 
the  mortgage  and  from  the  judgment  of  fore- 
closure in  so  slight  an  element  of  descriptioii, 
the  other  terms  of  the  description  being  substan- 
tially adhered  to,  and  being  apparently  sufficient 
to  locate  and  identify  the  premises,  is  of  no  real 
moment  or  consequence. 

3.  It  is  only  when  a  description  of  premises 
is  manifestly  too  meager,  imperfect,  or  uncer- 
tain to  serve  as  adequate  means  of  identificatioo 
that  the  court  can  adjudge  the  description  in- 
sufficient as  a  matter  of  law.  In  the  present 
case  the  adequacy  of  the  description  as  applied  to 
the  whole  tract  was  a  question  for  the  jury.  It 
was  also  a  question  for  the  jury  whether  the  de- 
scription in  the  declaration  could  be  applied,  un- 
der the  facts  in  evidence,  so  as  to  identify  any 
definite  part  of  the  whole  tract  as  the  premises 
sued  for,  and  as  excluding  land  covered  by  the 
mortgage  or  by  the  sale  under  the  mortgage  fi. 
fa. 

4.  Where  the  question  of  homestead  or  no 
homestead  is  immaterial,  the  head  of  a  family 
can  recover  upon  his  own  title,  without  urging 
the  homestead  right  On  the  pleadings  as  ulti- 
mately shaped  in  the  present  case,  the  exclusion 
of  the  homestead  papers  when  offered  in  evi- 
dence was  harmless.  The  verdict  was  correct, 
and  there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Brr»  from  superior  court,  Jones  count;: 
W.  P.  Jenkins,  Judge. 

Action  by  A.  H.  Broach  and  others  against 
one  O'Neal.  Judgment  tor  defendant  and 
plaintiffs  bring  error.     Affirmed. 

The  following  Is  the  official  report^ 

The  demises  in  this  action  were  la  the 
name  of  A.  H.  Broach,  as  trustee  or  head  of 
his  family,  consisting  of  his  wife  and  their 
minor  children  named,  A.  H.  Broach,  and 
James  L.  Hunt,  guardian.  The  land  sued  for 
consisted  of  70.7  or  71.7  acres  in  Jones  coun- 
ty, described  in  the  declaration  and  amend- 
ment thereto.  There  was  a  verdict  for  the 
defendant,  O'Neal,  tenant  in  possession,  Mar- 
tha Newton  being  the  true  claimant.  Plain- 
tiff moved  for  a  new  trial,  tcoA,  his  motion 
being  overruled,  excepted. 

The  motion  contained  the  grounds  that  ttie 
verdict  was  contrary  to  law,  evidence,  etc. 
Also:  Becaose  the  court  ^red  in  excluding 
the  homestead  set  apart  to  A.  H.  Broach, 
as  the  head  of  a  family,  consisting  of  his  wife 
and  three  minor  children,  of  the  premises  in 
dlspotB.  The  application  for  the  homestead 
was  made  December  20,  1877,  by  Broach, 
to  the  ordinary  of  Jones  count;.  The  land 
was  duly  Burveyea,  platted,  etc.,  and  the 
homestead  duly  approved.  The  objection  to 
its  admission  was  that  the  affidavit  of  Brooxdi 
to  the  application  being  to  the  best  of  his 
knowledge  and  belief,  and  not  poeitlye^  ren- 


dered it  fatally  defective.  Because  the  court 
erred  In  rejecting  from  evidence  the  return  of 
three  named  persons  as  processioners.  This 
return  was  dated  August  18,  1887;  stated 
that  they,  as  the  processioners  appointed  by 
the  "court"  of  Bibb  county  to  survey  the 
lands,— "A.  H.  Broach  lands,  mortgaged  to 
Flanders  &  Sou,  whl(^  were  sold  the  first 
Tuesday  In  June,  1887,  to  satisfy  said  mort- 
gage, and  bid  off  by  WUliam  Head,"— noti- 
fied, 10  days  previous  to  said  survey,  various 
persons,  naming  them,  parties  adjoining  said 
land  of  A.  H.  Broach,  all  present  except  Wil- 
liam Head,  who  was  represented  by  his  sons- 
in-law;  as  processioners,  used  all  precaution 
to  arrive  at  the  true  lines,  and  plainly  marked 
the  same,  to  the  full  satisfaction  of  all  par- 
ties adjoining  said  mortgaged  lands;  that 
they  knew  the  county  surveyor  did  his  duty, 
and  his  plat  they  would  at  any  time  testify 
to;  lliat  they  found,  in  surveying,  the  A.  H. 
Broach  plantation  1,073.7  acres  within  the 
boundary  of  said  plantation;  that  they  had 
taken  off  1,000  acres  within  Uie  boimdarles  "of 
said  fl.  fa.  given  to  Flanders  &  Son  by  the  said 
A.  H.  Broach,  and  turned  over  to  Mr.  Wil- 
liam H.  Head,  as  his  property,  purchased  by 
him  on  the  Tth  day  of  June  last,  in  the  town 
of  Clinton,  Jones  county,  Georgia,  at  sheriff's 
sale,"  and  the  balance  of  71.7  carefully  laid 
off  and  turned  over  to  Mr.  A.  H.  Broach,  and 
the  two  acres  to  Nancy  Broach  (col.)  within 
her  proper  boundaries,  "of  which  she  now 
holds  and  can  show  deed  to  purchase  by  her 
thirty-five  years  ago,"  signed  by  them  as 
processioiners.  A  statement  annexed  also  was 
signed  by  them,  and  was  that  Joshua  Harris 
was  not  a  par^  adjoining  the  mortgaged 
lands  In  the  mortgage  fl.  fa.,  but  adjoining  the 
lands  of  said  plantation  of  A.  H.  Broach. 
This  return  was  accompanied  by  a  TgiaX  and 
statement,  signed  by  the  county  surveyor  of 
Jones  county,  that  it  was  a  plat  of  the  survey 
of  the  Broach  lands,  made  by  him  as  survey- 
or, and  by  the  three  persons  named  as  pro- 
cessioners, and  contained  1,073.7  acres,  etc 
The  objection  made  by  defendant  was  that 
there  was  no  order  showing  theappolntmentof 
processioners,  and  that  processioners  could  not 
be  appointed  for  such  purpose  as  this  proceed- 
ing. The  court  sustained  the  objection,  ml- 
Ing  that  the  law  of  processioning  was  Inap- 
plicable to  a  caae  of  this  sort,  and  was  only 
applicable  to  re-marking  lines  once  In  «>zlst- 
ence.  To  this  ruling,  and  the  rejection  of 
the  evidence,  plaintiff  excepted.  Because, 
when  plaintiff  tendered  in  evidoice  the  plat, 
the  court  ruled  that  the  plat  would  not  be  ad- 
mitted to  show  that  the  lines  were  run  by 
authority,  but  simply  as  a  plat  of  the  survey 
made.  Because  the  court  erred  In  ruling  as 
follows:  On  examination  of  the  county  sur- 
veyor, in  answer  to  the  question  as  to  the  dt^ 
cnmstances  under  which  this  survey  was 
made,  he  stated  that  he  went  to  the  Broacb 
place  at  tiie  request  of  processioners,  and 
found  them  there.  Tbe  court  ruled  out  this 
answer,  holding  tliat  he  ooald  state  what  in- 
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(liTidtials  were  present,  and  not  the  official 
position  that  they  held  on  that  occasion.  Be- 
cause the  court  erred  In  admitting  the  execu- 
tion of  D.  Flanders  &  Son  against  A.  H. 
Broach,  the  entries  thereon,  and  the  deed  of 
W.  W.  Barron,  sheriff,  to  W.  H.  Head.  In 
the  execution  the  land  was  described  as 
"1,000  acres  of  land  In  Jones  county,  in 
Hawkins  and  Roberts  district,  adjoining 
lands  of  James  Newsome,  Jadtsoa  Roberts, 
and  William  Johnson,  and  the  Macon  &  Clin- 
ton road."  The  levy  described  the  land  Just 
as  the  execution.  The  deed  described  tbe 
land  Just  as  the  execution  and  levy,  except 
that  it  stated  the  number  ot  acres  to  be  1,000 
acres,  more  or  less,  and  added  to  the  descrip- 
tion: "Being  the  place  now  occupied  by  the 
said  A.  H.  Broach,  and  the  adjacent  property 
owners  of  said  land  having  changed  since 
1874,  when  the  mortgage  was  given.  Said 
land  is  now  more  particularly  bounded  as  fel- 
lows: .  On  the  north,  by  lands  of  T.  R. 
Stripling,  and  formerly  owned  by  James  New- 
some;  on  the  east,  by  lands  of  Jackson  Rob- 
erts; on  the  west,  by  lands  of  William  H. 
Head,  formerly  owned  by  William  Johnson; 
on  the  south,  by  Macon  &  Clinton  road."  The 
objections  were:  (1)  That  the  execution  did 
not  follow  the  mortgage  and  rule  absolute, 
in  this:  The  rule  absolute  described  the 
premises  as  1,000  acres  of  land,  more  or  lesB, 
lying  in  the  county  of  Jones,  one  portion  of 
said  land  lying  in  Roberts  district,  and  the 
other  portion  in  Hawkins  district,— bounded 
on  the  north,  by  lands  of  James  Newsome;  on 
tbe  east,  by  the  lands  of  Jackson  Roberts;  on 
the  west,  by  lands  of  William  Johnson;  and 
on  the  south,  by  the  Macon  and  Clinton  road,— 
while  the  execution  and  levy  described  the 
land  as  above  stated;  (2)  that  the  deed  varied 
from  the  execution  and  levy,  in  that  the  deed 
described  the  property  as  1,000  acres,  more  or 
less,  of  land  In  Jones  county,  etc,  while  the 
execution  and  levy  desoribed  the  land  as 
above  set  forth;  (3)  because  the  deed  varied 
from  the  execution  amd  levy  in  the  added  de- 
scription as  to  the  adjacent  iHroprletors  of  the 
land  having  changed,  etc.;  (4)  because  tha 
description  in  the  execution  and  levy  was  ao 
uncertain  as  to  be  void,  and  therefore  no 
sale  could  be  made  under  it;  (5)  because  tbe 
description  of  the  property  conveyed  in  the 
deed  was  so  uncertain  and  insufficient  that 
no  title  passed  thereunder.  Because  the 
ooort  erred  in  charging:  "If  you  find  from 
the  evidence  In  the  case,  applying  to  the  evi- 
dence the  law  given  you  in  charge,  that  the 
title  to  the  property  in  controversy  was  In 
the  plaintiff  up  to  the  date  of  the  sale  by  the 
sheriff  In  Jnne,  1887,  and  if  you  find  further 
that  the  sheriff  levied  upon  and  sold  one  thou- 
sand acres  of  land,  and  not  more  than  one 
thousand  acres  of  land,  and  that  the  defoid- 
ant  claims  title  under  or  through  that  sale, 
and  that  the  defendant's  rights  in  the  prop- 
erty are  dep^ident  thereon,  then  it  would  de- 
volve on  the  defendant  to  show  that  the  prop- 
erly in  contzovosy  Is  embraced  In  and  constl- 


tutes  a  part  of  the  one  thoosand  acres  sold 
at  such  sale,"— alleged  to  be  error,  in  that  the 
construction  of  the  levy  and  sale  was  for  the 
coiurt,  and  sIiouM  not  have  been  submitted  to 
the  Jury,  but  the  Jury  should  have  been  In- 
structed that  the  sheriff  levied  upon  only 
1,000  acres,  and  sold  only  1.000.  Error  in 
charging:  "If  you  find  from  tlie  evidence  that 
the  sheriff  sold  one  thousand  acres,  and  not 
more  than  one  thousand  acres,  and  that  the 
one  thousand  acres  sold  are  capable  of  identi- 
fication from  the  description  in  the  levy;  if 
you  find  further  that  the  one  thousand  acres 
sold  could  have  been  identified  with  reasona- 
ble certainty,  which  is  also  a  question  for  you 
to  determine;  and  if  you  find  that  the  de- 
fendant, w  some  one  under  the  defendant, 
claims  about  only  one  thousand  acres,  but 
that  the  purchaser  was  put  in  possession  of 
more  than  one  thousand  acres,  and  that 
the  defendant  claims  title  under  or  through 
the  sheriff's  sale,— then  It  would  devolve  on 
defendant  to  show  that  the  premises  in 
dispute  are  embraced  in,  and  constitute  a 
portion  of,  the  one  thousand  acres  levied  upon 
and  sold  by  the  sheriff;  and,  if  the  defendant 
does  not  do  so,  you  should  find  for  the  plain- 
tiff, provided  the  premises  sued  for  are  capar 
ble  of  identification  with  reasonable  certainty 
from  the  description  used  In  the  declaration," 
—alleged  to  be  error,  in  that  the  court  submit- 
ted to  the  Jury  the  question  whether  the  levy 
and  the  deed  to  secure  the  lands  8(dd  had  to 
be  capable  of  identification,  this  being  a  ques- 
tion the  court  shovdd  decide  from  the  con- 
struction of  the  papers  themselves;  farther, 
because  the  charge  authorized  the  Jury  to 
find  for  the  defendant  if  the  tract  contains 
more  than  1,000  acres,  and  only  1,000  acres 
of  that  tract  vras  sold.  If  1,000  acres,  in  a 
body  containing  more  than  1,000  acres,  was 
sold,  Broach  owned  the  remainder  interest 
Until  there  was  a  division,  he  was  entitled  to 
remain  in  possession  of  the  land  that  he  had 
in  said  tract;  and  If  he  was  evicted,  though 
the  defendant  got  a  title  to  1,000  acres  of  the 
body,  Broach  would  be  entitled  to  recover  in 
ejectment  to  be  restored  to  possession.  Fur- 
ther, that  portion  of  the  charge  which  authw- 
Ized  the  Jury  to  find  for  the  plaintiff  only  in 
the  event  that  the  premises  sued  for  are  capa- 
ble of  identification  with  reasonable  certainty 
from  the  description  used  in  the  declaration 
was  leaving  that  question  for  the  Jury,  when 
there  was  no  evidence  to  authorize  the  court 
so  to  charge,  and  the  construction  and  dec- 
laration were  for  the  court,  and  not  for  the 
Jury,  ijjrror  In  charging:  "On  the  other 
hand,  if  yon  find  the  sheriff  sold  one'  thousand 
acres,  and  If  you  further  find  that  the  one 
thousand  acres  sold  are  capable  of  Identifica- 
tion from  the  description  in  the  levy,  and  the 
one  thousand  acres  have  been  reasonably 
identified  by  such  description  in  the  levy,  and 
tliat  the  itremises  in  dispute  oonstituted  a 
portion  of  the  thousand  acres,  then  you  should 
find  for  the  plaintiff,"— alleged  to  be  error,  In 
that  the  court  left  the.sul&ciency  of  ttae  de- 
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■crlptlan  In  ttia  tory  and  deed  to  the  Jury, 
wlien  be  iboidd  have  passed  npon  the  same 
hlmaelf,  and  beoaoae  tbere  waa  no  evidence 
to  aathorlze  the  charge.  Error  In  charging-: 
"U  yon  find  from  the  evidence  that  the  prop- 
erty sued  for  Is  so  vaguely  described  in  the 
declaration  as  to  be  incapable  of  Identification 
w'.th  rea8<»iable  certainty,  then  yon  should 
find  for  the  defendant;  but  If  you  find  from 
the  evidence  that  the  property  Is  capable  of 
Identification  with  reasonable  certainty,  rai- 
der the  description  set  out,  then  you  would 
not  be  authorized  to  find  for  the  defendant 
on  the  ground  of  insuificient  description,"— 
alleged  to  be  error,  in  that  it  was  not  author- 
ized by  the  evidence,  all  the  evidence  upon 
this  point  being  allowed  before  the  amend- 
ment, and  being  cured  by  the  amendment 

Hardeman,  Davis  &  Turner,  for  plalntlfl 
in  error.  Uichd.  Johnson,  A.  M.  Speer,  and  J. 
M.  Torrell.  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


01  o*.  an 

CARSON  v.  MAYOR,  ETC.,  OP  CITY  OF 

FORSYTH. 

Supreme  Court  ot  Georgia.     Sept  17,  1884.) 

Tax  ox  Occupations — Lbvt  bt  Citt — Cosstito- 

TIOXAMTT  op  ACTg. 

1.  The  title  of  the  act  of  March  5.  1875 
lActs  1875,  p.  166),  touching  the  city  of  Forsyth, 
IS  sufficiently  comprehensive  fo  embrace  all  the 
provisions  of  the  act  in  relation  to  the  imposi- 
tion and  collection  of  taxes;  anil  the  act  relates 
to  one  subject-matter  only,  to  wit,  the  municipal 
government  of  the  city. 

2.  The  amendatory  act  of  1879  (Acts  1878- 
79,  p.  269)  is  not  unconstitutional  for  any  rea- 
son specified  in  the  assignments  of  error. 

3.  The  imposition  of  on  ad  valorem  tax  np- 
on property,  either  under  the  constitution  of 
1868  or  that  of  1877,  would  not  binder  the  im- 
position of  a  specific  tax  on  business  as  such, 
thoDgh  the  property  taxed  be  used  in  the  con- 
duct of  such  business. 

4.  An  act  authorizing  the  mnnicipal  authori- 
ties of  a  city  "to  make  such  assessments  and 
levy  such  taxes  on  the  inhabitants  of  said  city 
who  transact  or  offer  to  transact  business  there- 
in, and  on  such  persons  as  live  without  the  lim- 
its of  said  city,  but  who  transact  or  attempt  to 
transact  business  within  the  limits  of  the  same, 
as  said  mayor  and  aldermen  may  deem  expe- 
dient for  the  safety,  benefit  convenience,  and 
advantage  of  said  city,"  is  sufficiently  compre- 
heusire  to  authorize  the  imposition  of  a  special 
tax  on  all  business  occupations  carried  on  in  the 
city,  and  one  class  of  such  occupations  may  be 
taxed  without  taxing  other  classes. 

5.  The  local  act  of  1875  authorizes  the  is- 
suing of  executions  for  unpaid  taxes,  whether  ad 
valorem  or  specific,  due  the  city  of  Forsyth,  and 
the  collection  of  the  same  by  levy  and  sale;  and 
theamendingact  of  1879  expressly  provides  that 
the  taxes  on  occupations  thereby  authorized  may 
be  collected  in  tne  manner  and  by  the  means 
pointed  out  in  the  act  of  1876.  Where  the  same 
per*on  in  that  dty  carries  on  two  separate  and 
distinct  occupations  liable  to  taxation  in  differ- 
ent amounts,  an  execution  may  issue  for  a  gross 
sum  including  the  amounts  of  all  the  special 
taxes  for  which  snch  person  is  liable  and  In  de- 
fault 

S.  It  cannot  he  ruled  as  a  matter  of  law 
that  carrying  on  both  a  livery  stable  business 


and  a  sale  stable  bnslness  is  not  two  ocenpation^ 
but  one  only. 

7.  The  execution  not  being  attacked  In  the 
pleadings  for  failore  to  specifir  on  its  face  the 
particular  occupations  on  which  the  tax  was  im- 
posed, this  question  is  not  <we  for  adjudication. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Monroe  county; 
J.  J.  Hunt,  Judge. 

Petition  by  Henry  J.  Carson  for  an  Injono 
tlon  to  restrain  an  execution  Issued  by  the 
dty  of  Forsyth  for  a  special  tax.  The  In- 
junction was  denied,  and  plaintiff  brings  er- 
ror.   Affirmed. 

The  following  Is  the  official  report: 

An  execution  Issued  by  the  dty  of  Forsyth, 
directed  to  the  chief  of  police  of  that  city, 
against  H.  J.  Carson,  for  $35,  "spedal  tax 
for  the  year  1893,"  was  on  May  9, 1893,  levied 
on  certain  property  of  defendant  He  filed 
his  petition  asking  for  Injunction,  and  that 
he  be  held  not  liable  for  such  tax,  and  that 
the  same  be  held  lllegaL  Upon  the  hearing 
the  Injunction  was  denied;  to  which  he  ex- 
cepted. 

Plaintiff  made  affidavit:  Had  no  notice 
tliat  spedal  or  license  tax  was  required  by  the 
dty  for  sale  stable  bnslness  until  about  April 
1,1893,  when  was  shown  for  first  time  printed 
copy  of  ordinance  Has  not  engaged  in  sale 
buBlnpss  In  city  since  said  notice.  Made  no 
sale  of  stock,  and  did  not  conduct  such  busi- 
ness after  the  last  of  March,  1893.  Had  no 
notice,  nor  was  tax  demanded  of  him,  until  aft- 
er he  stopped  said  business.  The  card  in  evi- 
dence, signed  by  derk  of  dty  council,  show- 
ing ooundl  had  valued  deponent's  property 
used  in  livery  business  for  ad  valorem  tax  In 
1893,  was  received  by  mail.  The  receipt  was 
given  by  tlie  treasurer  of  dty  council  when 
dep<Hient  paid  $17.33  for  ad  valorem  tax  for 
1893  on  his  stables,  stock,  etc.,  used  in  the 
livery  buslnesa  There  was  about  |2,250  on 
said  card,  which  represented  the  stables,  and 
$400  for  his  stock  which  he  used  In  the  livery 
business.  He  paid  ad  valorem  tax  for  1893 
on  said  property,  as  shown  by  receipt,  and 
the  dly  council  is  now  seeking  to  force  him 
to  pay  spedal  or  license  tax  for  business  on 
which  he  has  paid  ad  valorem  tax  for  1893. 
The  cleric  of  the  dty  councU  testified:  The 
ordinances  were  not  recorded  on  the  minutes 
until  about  June  1,  1893.  Were  printed  In 
circular  form  in  February,  1883,  and  copies 
were  stuck  up  at  public  places  In  the  city, 
not  until  after  February  Ist  Plalntitr  intro- 
duced the  card  above  mentioned,  notifying 
him  that  his  dty  prop^ly  was  assessed  for 
taxation,  "Real  estate,  $2,750;  stodc  in  trade, 
$400."  This  card  was  dated  October  10, 1883, 
and  showed  his  total  taxes  to  be  $17.32  npon 
snch  real  estate  and  stock  in  trade,  and  for 
the  cemetery.  He  also  introduced  the  receipt 
from  the  dty  treasurer  for  $17.33  ad  valorem 
tax  tat  1893,  dated  December  14,  1893.  He 
also  Introduced  <Mrdinance8  of  the  dty  coundl 
for  1883  as  follows:  "Sec.  14.  Bach  sale  star 
ble  keeper  shall  pay  in  advance  a  license  of 
|2a    Sea  16.  Bach  feed  and  sale  stable  keep- 
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er  shall  pay  In  advance  a  license  of  $25.  Sec. 
16.  Each  livery  stable  keeper  shall  pay  In  ad- 
rance  a  license  of  $15."  Also  the  section  pro- 
viding that  any  person  violating  any  section 
of  the  above  ordinance  should,  on  conviction, 
be  fined  not  leas  than  half  nor  more  than  the 
whole  tax  under  the  section  violated,  or  be 
imprisoned,  one  or  both,  in  the  discretion  of 
the  mayor.  Defendant  introduced  evidence 
showing  the  following:  In  the  early  part  of 
1893,  Carson  was  engaged  in  running  both  a 
Uvei7  and  sale  stable  business  in  Forsyth. 
During  1893,  and  several  times  prior  to  the 
Issuing  of  the  executions  against  Carson  for 
special  tax,  the  dty  treasurer  called  on  him 
several  times,  and  demanded  license,  both  for 
livery  and  sale  stable  business,  which  he  re- 
fuspd  to  pay.  Defendant  also  introduced  two 
sections  of  Its  general  ordinances,  the  first  of 
which  provided  that  all  executions  Issued  in 
pursuance  of  an  order  of  the  mayor  and  coun- 
<Al  for  the  enforcement  of  any  order  of  the 
city,  should  be  signed  by  the  clerk,  bear  test 
in  the  name  of  the  mayor,  and  be  levied  by 
the  marshal  The  second  provided  that,  if 
any  person  taxed  by  any  section  of  the  ot- 
dlnances  should  faU  or  refuse  to  pay  the  same 
when  called  on,  the  same  might  be  forth- 
with collected  by  execution  or  otherwise,  as 
the  mayor  and  council  might  direct. 

Plaintiff  alleges  that  the  judge  erred  in  re- 
fusing the  Injunction,  on  the  following 
grounds:  (1)  Because  the  execution  Issued 
by  said  city,  and  under  which  said  "special 
tax"  Is  sought  to  be  collected  for  the  year 
1893,  does  not  show  on  its  face  or  elsewhere 
for  what  business  said  special  taxis  sought  to 
be  collected;  its  language  being,  "Yon  cause, 
to  be  made  the  sum  of  $35,  'special  tax'  for 
the  year  1893;"  and  plaintiff  in  error  alleges 
special  error  In  said  ruling,  for  the  reason 
that  the  ordinance  for  1893  does  not  provide 
for  collection  <rf  the  special  tax  of  $35  for 
either  the  llvay  or  the  sale  stable  business, 
but  provides  (section  14)  "each  sale  stable 
keeper  shall  pay  a  license  of  $20,"  and  (sec- 
tion 16)  "each  Uvery  stable  keeper  shall  pay 
license  of  $15,"  and  not  a  special  tax  on  busi- 
ness. (2)  Because  in  neither  the  charter  of 
said  city  by  act  of  the  legislature  In  1875,  nor 
the  amendment  thereof,  passed  in  18T9,  is  the 
authority  granted  said  council  to  collect  a 
"spedal  business  or  license  tax  on  the  busi- 
ness of  sale  stable  keeper,"  and  therefore  the 
mayor  and  coimcll  have  no  charter  or  legal 
authority  to  levy  and  collect  said  tax.  (3)  Be- 
cause the  Judge  erred  In  said  Judgment,  for 
the  reason  that  the  sixteenth  section  of  the 
ordinance  provides  for  the  collection  of  $15 
for  each  "livery  stable  keeper,"  and  said  exe- 
cution Is  proceeding  for  $35  special  tax,  and 
as  a  matter  of  fact  plaintiff  was  only  engaged 
duiring  the  year  1893  In  livery  stable  business; 
and.  If  he  had  made  sales,  by  a  universal 
custom  of  said  city  this  right  was  Induded  In 
bis  business  as  livery  stable  keeper,  and  no 
extra  license  tax  was  collected.  (4)  Because 
neither  the  charts  of  said  city  nor  the  or- 


dinance provided  for  the  coDectloa  of  special 
license  tax  by  levy  and  sale,  but  provides  In 
section  68  of  the  ordinance  and  section  18 
of  the  charts  for  fines  and  ImprlsoDment  fw 
violation  thereof;  and  said  Judge  erred  in  roi- 
dering  said  Judgment  and  in  refusing  said  in- 
junction. (6)  Because  said  charter  was  cre- 
ated by  act  of  the  legislature  of  March  5, 
1875,  and  the  amendatory  act  of  1879,  under 
which  authority  is  claimed  to  collect  said 
special  tax,  which  was  operative  under  the 
constitution  of  1868;  and  in  section  5019 
thereof  it  is  provided  that  taxation  of  prop- 
erty shall  be  ad  valorem,  and  uniform  on  all 
species  of  property  taxed,  which  said  clause 
does  not  convey  authority  to  collect  a  special 
or  license  tax,  and  therefore  said  charter  is 
In  conflict  with  said  section  5019  of  said  con- 
stitution, as  the  same  does  not  authorize  or 
provide  for  the  collection  of  a  special  or 
license  tax  in  the  said  section  or  elsewhere. 
(6)  Because  said  act  of  1875,  creating  said 
charter.  Is  contrary  to  section  5056  of  the 
constitution  of  1868,  which  provides  in  said 
section,  "nor  shall  any  law  or  ordinance  pass 
which  refers  to  more  than  one  subject-matter 
or  contains  matter  different  from  what  is  ex- 
pressed In  the  title  thereof,"  for  the  reason 
that  the  body  of  said  act  of  1875  contains 
matter  different  from  what  is  expressed  In 
the  title,  and  the  body  of  said  act  refers  to 
more  than  one  subject-matter.  (7)  Because 
the  amendatory  act  of  1870,  under  which  said 
council  claims  authority  to  collect  said  special 
or  license  tax,  being  a  part  of  the  act  of  1875, 
creating  said  charter,  Is  controlled  by  the  con- 
stitution of  1868,  and  is  In  conflict  with  sec- 
tion 5019,  which  umlts  the  power  of  taxation 
of  property  to  an  ad  valorem  t«-r,  and  does 
not  provide  for  or  allow  special  or  license 
tax  as  provided  in  said  amendatory  act  of 
1879. 

Stone  St  Clark  and  J.  P.  Carson,  for  plain- 
tiff In  error.  Bemer  &  Bloodwortb,  for  de- 
fendant In  oTor. 

PER  CURIAM.   Judgment  alBrmed. 


(94  Oa.  673) 

FARMERS'     CO-OPERATIVE     MANUF'G 

CO.  et  al.  T.  MIDDLE  GEOROIA  MAN- 

UF'G  &  IMP.  CO. 

(Supreme  Court  of  Oeorgia.    Sept  17,   1894.) 

Bond  to  DiasoLVE  Oarnisbmbnt  —  Defenses  to 
liiABiMTT— Receiver — Joinder  as  Deienuast 
— Lbavb  of  Court — Joint  Demurrer. 

1.  The  petition  sets  forth  a  cause  of  ac- 
tion. A  bond  with  security,  given  since  the 
act  of  October  15,  1885,  to  dissolve  a  garnish- 
ment, but  conditioned  to  pay  the  judgmeut  re- 
covered in  the  action,  instead  of  pursuing  the 
terms  of  the  statutory  condition,  may  he  en- 
forced by  suit,  subject,  however,  to  any  sob- 
stantial  defense,  snch  as  nonliability  of  the  gar- 
nishee or  exemption  of  the  fund  garnished, 
which  would  have  prevented  the  fund  fronj 
being  adjudged  subject,  and  hindered  jndetupiii 
from  being  entered  v^a  the  bond  had  it  t>i!rn 
given  with  the  condition  prescribed  by  tlic  situ 
ute. 
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2.  That  a  receiver  is  improperly  sued  with 
other  defendants,  without  leave  of  the  court 
that  appointed  him,  is  no  cause  for  sustaining  a 
joint  demurrer  by  all  of  the  defendants.  The 
receiver,  however,  should  be  stricken  from  the 
action  as  a  defendant  where  no  leave  to  sue 
him  could  have  been  properly  granted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  county; 
J.  J.  Hunt,  Judge. 

Action  by  the  Middle  Georgia  Manufac- 
turing &  Improvement  Company  against  the 
Farmers'  Go-operative  Manufacturing  Com- 
pany and  others.  A  demurrer  to  the  peti- 
tion was  overruled,  and  defendants  Inrlng  er- 
ror.    Affirmed. 

The  foUovring  Is  the  official  report: 

The  Middle  Georgia  Manufacturing  St  Im- 
provement Company  brought  Its  petition  al- 
leging that  the  Farmers'  Co-operative  Manu- 
facturing Company,  as  principal,  ana  Searcy, 
Walicar,  Johnston,  Walker,  and  Wilson,  as 
sureties,  were  Jointly  indebted  to  petitioner 
$3,215.72,  principal,  $1,020.40,  interest  there- 
on to  September  28,  1893,  and  $12,  cost  of 
suit,  besides  interest  on  said  amounts  since 
September  28,  1893.  Defendants  demurred 
to  the  petition,  and  the  overruling  of  the  de- 
murrer Is  excepted  to.  The  petition  alleges 
that  said  indebtedness  exists  by  reason  of  the 
foUowIng  facts:  On  October  25,  1890,  peti- 
tioner commenced  suit  In  the  superior  court 
against  the  Farmers'  Co.operative  Manufac- 
turing Company  on  two  promissory  notes,  ag- 
gregating $3,637.94,  besides  Interest;  and, 
while  such  suit  was  pending,  petitioner,  in  due 
form  of  law,  sued  out  process  of  garnlshmeat, 
and  had  summons  of  garnishment  served  on 
the  Grlffln  Banking  Company,  October  25, 
1890.  At  the  time  of  said  s^vlce  the  gar- 
nishee had  $3,815.82  in  money  and  $7,272.06 
in  notes  belonging  to  the  Farmers'  Co-opo'a- 
tive  Manufacturing  Company,  and  subject  to 
the  garnishment.  To  get  possession  and 
control  of  the  same,  said  defendant  company 
and  the  sureties  before  named  entered  into 
an  obligation  In  writing,  dated  October  30, 
1800,  for  the  payment  of  $7,375  to  "the  Mid- 
dle Qeor^a  Improvement  and  Manufacturing 
Company,"  subject  to  the  following  condi- 
tion: "That  the  said  Middle  Georgia  Improve- 
ment and  Manufactiu-ing  Company  has  an 
action  pending  In  the  superior  court  of  said 
county  for  the  recovery"  of  $3,637.94,  "which 
the  said  Middle  Georgia  Improvement  and 
Manufacturing  Company  alleges  is  owing  to 
them  by  the  said  Farmers'  Go-operative  Man- 
ufacturing Company;  and  that  the  Middle 
Georgia  Improvement  and  Manufacturing 
Company  has  sued  out  summons  of  garnish- 
ment, which  summons  has  been  served  on 
the  Grlffln  Banking  Co.,  a  corporation,  also 
of  said  county.  Now,  if  the  said  Farmers' 
Co-operative  Manufacturing  Company  shall 
pay  to  the  Middle  Georgia  Improvement  and 
Manufacturing  Company  the  amount  which 
may  be  recovered  in  said  action,  and  cost 
thereon,  tbea.  this  bond  to  be  void."  This 
bond  was  executed  by  the  defendants,  and 


tendered  to  and  left  with  the  clerk  of  the  su 
perlor  court,  who  accepted  and  approved  it, 
and  notified  the  garnishee  of  such  acceptance 
and  approval;  whereupon  the  garnishee  sur- 
rendered to  the  Farmers'  Co-operative  Manu- 
facturing Company  the  money  and  notes  in 
the  garnishee's  hands  belonging  to  said  com- 
pany, and  subject  to  the  garnishment,  and 
liable  to  the  payment  of  petitioner's  cliiim, 
and  the  same  were  delivered  by  reason  of 
said  bond  and  on  the  faith  of  It  Petitioner 
alleges  that,  although  the  bond  on  its  face  is 
payable  to  "the  Middle  Georgia  Improve- 
ment and  Manufacturing  Company,"  in  truth 
it  was  the  intention  of  the  makers  when 
they  executed  and  delivered  It  that  it  should 
have  been  made  In  favor  of  "the  Middle  Geor- 
gia Manufacturing  and  Improvement  Com- 
pany," and  it  was  made,  used,  accepted,  and 
approved  for  the  purpose  of  dissolvmg  tne  gar- 
nishment, and  getting  possession  of  the  mon- 
ey and  notes  In  the  hands  of  the  garnishee 
wlilch  were  subject  to  the  garnishment,  and, 
by  reason  of  the  giving  of  said  bond,  the  de- 
fendants did  get  possession  of  said  money 
and  notes,  and  all  of  them  received  a  beucUt 
or  value  therefrom;  that  the  I>ond  was  so 
drawn  through  Inadvertence  or  mistake  of 
the  writer  of  It,  Searcy,  the  president  of  the 
defendant  company,  and  the  mistake  was  not 
discoy^ed  by  petitioner  until  September. 
1893;  but  that  whaiever  the  words  "Middle 
Georgia  Improvement  and  Manufauturiug 
Company"  oocur  in  the  bond  they  refer  to  pe- 
titioner, and  were  intended  to  mean  and  be 
written  "Middle  Georgia  Manufacturing  and 
Improvement  Company,"  and  the  bond  was 
understood  to  be  payable  to  petitioner  at  tho 
time  of  Its  execution.  It  Is  further  alleged 
that  said  bond  given  to  dissolve  the  garui:jli- 
ment  was  not  a  statutory  bond  or  obligation, 
and  consequentiy  not  such  a  bond  as  a  judg- 
ment could  be  taken  against  the  gamisUi-L- 
upon,  but  was  simply  a  bond  or  obligation  to 
pay  the  amoimt  that  might  be  recovered  in 
the  action  then  pending  against  the  defend- 
ant company.  At  the  September  term,  1893, 
of  the  superior  court,  petitioner  obtained  Judg- 
ment against  the  defendant  company  for 
$3,215.72,  prlndlpai,  $1,020.40,  Interest,  and 
$12,  costs,  wliioh  Judgment  the  defendants  re- 
fused to  pay.  The  defendant  company  has 
failed,  and  been  put  into  the  liands  of  a  re- 
ceiver, by  order  of  this  court,  and  the  receiver 
also  falls  and  refuses  to  pay  said  Judgment 
Process  Is  prayed  against  the  defendant  com- 
pany, the  parties  signing  the  Iiond  as  se- 
curities, and  the  receiver.  The  grounds  of 
the  demurrer  are:  (1)  No  cause  of  action  set 
out.  (2,  9  No  allegation  that  the  garnishee 
ever  made  answer  admitting  property  or 
funds  In  Its  hands  belonging  to  defendant, 
which  the  court  decided  were  subject  to  gar- 
nishment had  the  garnishment  not  been  dis- 
solved. (4)  Plaintiff  lias  not  obtained  the 
judgment  of  the  coiut  wh»e  the  garnishment 
Is  pending,  against  the  property  or  funds 
against  which  the  gamlslunent  issued.     (5) 
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Defendant  company  and  all  Its  assets  are 
shown  to  be  in  the  hands  of  a  receiver,  and 
no  Judgment  can  be  obtained  against  said 
company  which  would  bind  the  assets  In  the 
receiver's  hands,  and  the  petition  does  not 
show  that  plaintill  had  obtained  the  permis- 
sion of  the  court  which  appointed  the  receiv- 
er to  bring  suit  against  him.  (G)  Failure  to 
allege  or  set  out  any  affidavit  made  or  bond 
given  by  plaintiff  to  authorize  the  issoanoe  of 
the  garnishment 

Dismulce  &  MUls  and  J.  S.  Boynton,  for 
plaintiffs  in  error.  Hammond  &  Cleveland 
and  R.  T.  Daniel,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Ga.  507) 

COLUMBUS    SOXJTHBRN   KY.   CO.    t. 

WOOLFOLK  et  al. 

(Supreme  Court  of  Oeori^  /Sept  17,  1894.) 

Carkirbs  —  Dbliveby  or  Sbifmbmt  —  Timb  fob 
Patiko  Frkight—  Switchino  oh  Sn>B  Tbaoks 
—Duties  o»  Consionbe. 

1.  Where  commodities,  such  aa  watermel- 
ons, are  shipped  in  full  car  loads  by  railroad 
from  one  city  to  another,  the  freight  is  due,  in 
the  absence  of  an  express  contract  fixing  a  dif- 
ferent time,  when  the  cars  reach  the  usual  place 
of  storing  such  cars  in  the  city  of  destination, 
and  the  consignee  is  notified  of  their  arrival  and 
of  the  company's  readiness  to  deliver.  This  is 
BO  although  it  may  be  necessary,  before  actual 
delivery  can  be  made,  to  switch  them  out,  and 
place  them  upon  particular  tracks  of  the  com- 
pany, designated  as  "team  tracks."  The  con- 
signee has  no  right  to  postpone  the  payment  of 
freight  until  they  are  placed  on  those  tracks, 
but  he  can  insist,  after  paying  the  freight,  that 
they  shall  be  placed  there  immediately,  or  as 
soon  as  it  can  be  done  with  full  diligence  in 
the  ordinary  course  of  bnsiness. 

2.  If  the  consignee  was  in  no  default  in 
failing  to  pay  the  freight,  and  there  was  no  ten- 
der of  delivery  without  payment  he  was  under 
no  duty  to  sell  the  melons  wlille  they  were  in 
the  possession  of  the  carrier. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty 
county;  B.  B.  Bower,  Judge. 

Action  by  WoolfollE  &  (3o.  against  the 
Columbus  Southern  Railway  Company. 
Judgment  for  plalntUTs,  and  defendant 
brings  error.    Reversed. 

Following  is  the  official  report: 

Woolfolk  &  Co.  sued  the  Columbus  South- 
ern Railway  Company  for  damages  which 
they  alleged  they  sustained  by  failure  of  de- 
fendant to  convey  with  proper  dispatch,  and 
properly  deliver  to  the  consignee,  in  Chicago, 
six  car  loads  of  watermelons  shipped  by 
plaintiffs  from  Albany,  Oa.  There  was  a  ver^ 
diet  for  plaintiffs  for  $420,  and,  defendant's 
motion  for  a  new  trial  being  overruled.  It 
excepted.  The  motion  contained  the  gen- 
eral grounds  that  the  verdict  was  contrary 
to  law,  evidence,  eta,  and  also  the  ground 
that  the  court  erred  In  overruling  defend- 
ant's motion  for  a  nonsuit  made  on  the 
grounds  that  the  evidence  did  not  sustain 
the  allegations  of  tbe  declaration,  and  was 


not  sufficient  to  entitle  plaintiffs  to  re- 
cover. Error  in  refusing  to  charge  the  fol- 
lowing written  request  of  defendant:  "Even 
if  the  jury  should  believe  from  the  evidence 
that  defendant  was  at  fault  In  the  delivery 
of  the  melons,  still,  If,  on  the  20th  of  July, 
plaintiffs'  agent  could  have  realized  one 
hundred  dollars  per  car  for  said  melons,  it 
was  his  duty  to  have  sold  them;  and,  if  the 
difference  between  the  amount  so  realized 
and  the  amount  the  melons  were  worth  on 
arrival  was  not  more  than  the  freight  and 
charges  on  the  melons,  then  the  plaintiffs 
can  recover  nothing."  Because  the  court, 
after  giving  in  charge  the  following  writ- 
ten request  of  defendant:  "Defendant  was 
not  bound  to  deliver  the  melons  until  the 
freight  and  advances  were  paid,  and  if  de- 
fendant was  ready  to  deliver  the  melons  on 
payment  of  freight  and  charges,  and  plain- 
tiffs failed  to  pay  the  same,  then  plaintiffs 
cannot  recover,"— added,  in  connection  there- 
with, the  following  qualification:  "I  charge 
you  that  it  Is  the  law,  and  further  that  the 
defendant  was  not  ready  to  deliver  the 
freight  until  It  got  to  the  place  where  this 
consignee  could  receive  It  and  it  was  their 
duty  to  put  it  at  a  place  where  this  con- 
signee could  receive  It  before  consignee  was 
bound  to  pay  the  freight  Just  as  I  said 
before,  If  they  had  put  It  at  a  place  where 
he  could  receive  It  then  they  were  In  a  po- 
sition to  demand  the  freight  before  they 
delivered  the  melons;  but  so  long  as  it  was 
not  put  at  a  place  where  he  could  receive  It 
—until  this  was  done,— It  hadn't  reached  Its 
destination,  and,  if  It  was  shipped  for  freight 
to  be  paid  at  destination,  they  had  no  right 
to  demand  payment  before  it  reached  its 
destination."  Movant  insists  that  the  writ- 
ten request  was  a  proper  charge,  and  that 
the  court  erred  In  making  the  qualification 
thereof.  Error,  after  giving  the  following 
written  request  of  defendant:  "If  the  de- 
fendant carried  the  melons  to  Chicago,  and 
notified  the  consignee  in  due  time,  and  stood 
ready  to  deliver  the  melons  to  consignee  on 
payment  of  freight  and  consignee  did  not 
pay  the  freight  then  plaintiffs  cannot  re- 
cover, and  the  verdict  should  be  for  the 
defendant"— In  adding  the  following:  "I 
charge  you  that  the  defendant  did  not  stand 
ready  to  deliver  nntU  they  put  the  cars  at 
some  point  where  he  could  receive  them. 
The  plaintiffs  were  not  bound  to  pay  the 
freight  until  the  melons  were  at  some  place 
where  they  could  be  received...  If  they 
could  not  be  received  at  48th  street  could 
not  be  delivered  tbere,  then  no  freight  was 
due  on  them  If  the  freight  was  to  be 
paid  at  the  destination."  Movant  contends 
that  its  request  should  have  been  given  with- 
out qualification  or  restriction,  and  that  the 
court  erred  In  making  the  addition  to  the 
request  Error  in  charging:  "It  was  the 
duty  of  the  railroad  to  place  the  freight 
where  it  could  be  delivered,— where  It  could 
be  received.    If  it  oonld  not  be  received  at 
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49th  street,  and  If  the  shipment  was  made 
for  the  freight  to  be  paid  at  the  destination, 
the  destination  was  not  reached  until  the 
cars  were  pnt  at  a  place  where  the  consignee 
could  get  his  freight;  and  they  had  no  right 
to  demand  the  freight  until  the  cars  had 
reached  that  destination,  if  it  was  shipped 
for  freight  to  be  paid  at  the  destination. 
They  might  Just  as  well  demand  the  freight 
en  route  at  some  point  between  here  and 
there,  as  at  some  iwlnt  that  was  not  the 
destination.  The  true  destination  of  that 
freight  was  at  a  point  where  a  man  could 
hare  gone  there  and  unloaded  the  cars. 
That  was  the  destination,  and  no  other 
place  was  the  destination;  and  if  he  could 
not  Iiave  done  that  at  49th  street,  although 
he  could  have  gone  there  and  examined  the 
freight,  and  although  he  could  hare  taken 
purchasers  there,  he  was  not  compelled  to 
do  It"  Error  in  charging  further.  In  that 
connection,  as  follows:  "A  man  is  not  ob- 
liged to  sell  freight  and  goods  like  other  peo- 
ple want  him  to  do  it  He  can  do  like  he 
wonts  to  do  it  It  is  their  duty  to  place 
freight  at  some  place  where  he  can  take  it 
otF,  and  do  as  he  pleases  with  It  The  fact 
that  he  could  bare  carried  purchasers  does 
not  require  him  to  do  it  He  might  have 
wanted  to  sell  it— might  have  wanted  to 
dispose  of  it  some  other  way,  at  retail  at  his 
own  store,— or  he  might  have  wanted  to  carry 
them  to  some  place  where  he  could  throw 
them  away  if  he  wanted  to.  There  is  noth- 
ing at  all  in  the  view  that  he  could  have 
taken  a  purchaser  to  49th  street  and  sold 
them  there,  because  he  was  not  compelled 
to  do  it  all,  and  it  does  not  enter  Into  the 
case  at  all.  You  should  entirely  eliminate 
that  question."  Error  in  the  charge  as  a 
whole,  because  the  charge  sets  forth  the 
theory  of  the  plalntiCTs  with  undue  em- 
phasis and  prominence,  and  falls  to  prop- 
erly -set  forth  the  theory  of  the  defense. 

Wooten  &  Wooten  and  Worrfll  &  Little, 
for  plaintiff  in  error.  W.  T.  Jones,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  reversed. 


(94  Qa.  690) 

STUDSTILL  et  aJ.  v.  WILLCOX. 
(Supreme  Court  of  Georgia.     Sept  17,  1894.) 
PiaoL  Gift  of  Land— EviniNcni — Adveksb  Pob- 

•MSIOK  —  OOOOPATtON  UHDaB  PaBOI,  CoITTBAOT 

o»  Sai,h— Shhsiff's  Dssd— Idbntitt  of  Fbop- 
■BTX— LsTT  of  Exionrioii. 

1.  If  a  parol  gift  of  land  was  made  In  1849 
by  a  father-in-law  to  his  son-in-law,  and  the  son- 
in-law  entered,  made  valuable  improvements, 
continued  in  posaession  more  than  7  years  while 
the  father-in-law  was  in  life,  claiming  the 
land  as  his  own,  and  (so  far  as  appears)  not  pay- 
ing rent  or  otherwise  acknowledging  ownership 
in  the  latter,  then  sold  and  conveyed  to  a 
purchaser  for  value,  the  legal  representative  of 
the  father-in-law  could  not,  in  an  action  brought 
more  tiian  30  ^ears  after  the  gift,  recover  the 


land  from  one  in  possession,  whose  title  was 
derived  from  the  son-in-law  by  conveyances 
throngh  successive  vendees.  Parol  evidence  to 
prove  the  gift  and  the  admissions  of  the  father- 
in-law  that  he  had  given,  and  to  prove  all 
the  facts  and  circumstances  tending  to  estab- 
lish the  donee's  equitable  right  to  stand  upon 
the  gift  and  to  retain  and  transmit  possession 
under  it,  is  admissible  in  resistance  to  Uie  ac- 
tion. 

2.  One  who  has  actual  possession  of  land 
under  color  of  title  does  not,  relatively  to 
strangers,  part  with  or  lose  such  actual  pos- 
session by  contracting  orally  to  sell  the  land  to 
another,  and  putting  him  in  possession  under 
such  contract  While  the  strict  relation  of 
landlord  and  tenant  does  not  result  from  such 
arrangement,  the  relation  of  principal  and 
agent,  or  that  of  a  quasi  tenancy,  in  respect 
to  the  occupancy  of  the  land,  does  result,  by 
reason  of  which  the  actual  occupant  holds  un- 
der and  for  him  who  has  the  color  of  title, 
BO  long  as  the  agreed  purchase  money  is  un- 
paid. And  the  same  rule  prevails  with  re- 
spect to  a  second  purchaser  by  parol,  admitted 
into  possession  by  the  first  where  such  change 
is  acquiesced  in  by  such  holder  of  the  color 
of  title.  All  who  come  in  snccessivdy,  and 
are  accepted  or  not  objected  to  by  him,  rep- 
resent him  in  the  possession,  and  his  color 
of  title  will  inure  to  their  benefit  as  well  as 
to  his  own  in  case  any  one  of  them,  with 
the  consent  of  the  others,  should  ultimate- 
ly satisfy  his  claim  for  purchase  money,  and 
take  from  him  a  conveyance  of  the  premises. 
Thus,  where  A.,  having  entered  under  color  of 
title,  contracted  by  parol  to  sell  to  B.,  put  liim 
in  possession,  and  B.,  failing  to  pay,  restored 
possession,  and  then  A.  contracted  by  parol  to 
sell  to  C,  and  put  him  in  possession,  and  C.  con- 
tracted by  parol  to  sell  to  D.,  and  put  him  in 
possession,  after  which,  and  pending  this  poa- 
session,  iu,  with  the  consent  or  all  parties,  con- 
veyed to  D.,  there  being  no  evidence  that  any 
purchase  money  was  paid  previous  to  the  execu- 
tion of  this  conveyance,  all  the  connected  and 
continuous  possession  of  the  premises  up  to  that 
time  should  be  treated  as  the  possession  of  A. 
relatively  to  the  statute  of  prescription.  And 
this  possession  may  be  tacked  by  D.,  and  by 
others  coming  in  afterwards  under  color  of  title 
derived  from  him,  to  complete  the  statutory 
term  of  prescription  in  behalf  of  the  present  oc- 
cupant. If  A.  received  his  purchase  money 
when  he  contracted  to  sell,  or  at  any  time  aft- 
erwards previously  to  executing  a  conveyance 
to  D.,  he  would  hold  his  color  of  title  up  to  the 
latter  time  in  trust  for  his  vendee  or  such  suc- 
cessor to  him  in  the  possession  as  would  at  any 
time  be  entitled  equitably  to  a  conveyance  on 
account  of  such  payment  and  the  stipulations  in 
the  various  parol  contracts  of  the  successive 
occupants. 

3.  The  fi.  fa.,  with  the  levy  thereon  and  en- 
try of  sale,  offered  in  evidence,  was  admissible 
because  a  part  of  the  color  of  title  relied  upon, 
and  because  the  entry  of  levy  was  material  as 
tending  to  explain  a  patent  ambiguity  in  thu 
sheriff's  deed  affecting  the  identity  and  quan- 
tity of  land  sought  to  be  conveyed  by  the  deed. 

4.  It  was  competent  to  aid  the  levy  by  pa- 
rol evidence  that  the  lot  of  land  described  oy 
number  and  district,  without  mentioning  the 
county,  lay  in  Tdfair  county. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt.  Dodge  county; 
0.  C.  Smith,  Judge. 
The  following  is  the  official  repmrt: 
An  action  of  ejectment  was  brought  on 
the  demise  of  Peter  H.  Coffee,  as  adminis- 
trator of  Mark  WiUooz,  against  Willtaih 
Studstill  and  ^b  Fletcher,  for  lot  316  In 
the  fourteenth  district  of  originally  Telfair, 
but  now  Dodge,  county.    Pleas  of  the  gen- 
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eral  Issue  and  of  the  statnte  of  limitations 
were  filed.  The  declaration  Is  not  In  the 
record,  and  It  does  not  appear  when  the 
action  was  brought  The  case  was  tried  at 
the  March  term,  1893,  of  Dodge  superior 
court  J.  C.  WIUcoz,  who  appears  to  have 
been  administrator  de  bonis  non  of  Mark 
Wlllcox,  was  made  party  plaintiff  Instead  of 
Peter  H.  Coffee,  deceased,  and  th«e  was  a 
verdict  In  his  favor  for  the  premises  in  dis- 
pute. In  the  bill  of  exceptions  the  action 
Is  stated  to  have  been  for  the  lot  of  land. 
From  the  record  It  appears  that  It  was  tor 
130  acres,  more  or  less,  of  said  lot  on  the 
west  side  of  Mill  creek.  A  motion  was 
made  for  new  trial,  which  was  overruled, 
and  defendants  excepted. 

The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc 
Also  because  the  court  refused  to  allow  de- 
fendants to  Introduce  any  evidence  going  to 
show  that  Mark  Wlllcox  had  made  a  parol 
gift  of  the  land  in  dispute  to  his  son-in-law, 
Wright  Collins.  Defendants  claimed  through 
Wright  C!oUins.  Because  the  court  refused 
to  admit  an  execution  offered  by  defendants 
in  favor  of  Campbell,  guardian,  etc.,  against 
W.  R.  Walker,  Wright  Collins,  and  Wllliara 
Studsttll,  upon  a  Judgment  rendered  at  the 
term  of  Telfair  coxsrt,  upon  which  exe- 
cution appeared  an  entry  of  John  Larkey,  a 
sheriff,  of  levy  on  various  lots  of  land  in 
the  fourteenth  district,  among  them  all  of 
lot  316  lying  west  of  MUl  creek,  the  levy 
being  on  said  lands  as  the  property  of  said 
Walker,  Collins,  and  StudstUl,  and  dated 
June  9,  1869.  Also  an  entry  by  the  same 
person  that  said  lands  were  bid  off  by  M. 
A,  Walker  for  $300.  Kmx  In  admitting  in 
evidence,  over  defendants'  objections,  the 
deed  made  by  Peter  H.  Coffee,  administrator 
of  Mai-k  WiUcox,  to  T.  P.  Wlllcox,  without 
the  order  of  the  ordinary  authorizing  the 
sale  of  the  lot  It  was  not  stated  in  this 
ground  what  objection  was  made  to  this 
evidence  when  offered.  It  appears  that 
plaintiff  also  put  in  evidence  a  deed  from  T. 
P.  Wlllcox  to  J.  C.  WiUcox  to  the  land  in 
dispute,  dated  February  1,  1878,  which  was 
admitted  for  the  same  reason,  which  reason 
appears  In  the  next  ground  of  the  motion. 
In  his  interrogatory  Coffee  testified  that,  as 
administmtor  of  Mark  WiUcox,  he  adver- 
tised several  lots  of  wUd  land,  and  sold  them 
at  the  county  site,  and  the  lot  in  dispute  was 
sold  by  his  i>ermission,  though  it  was  not 
in  the  advertisements,  and  was  bid  off  by 
WiUcox,  and  WiUcox  has  never  paid  any- 
thing for  It  He  did  make  T.  P.  WUlcox  a 
deed,  but  did  not  consider  it  as  setting  up  a 
claim  to  the  land,  but  ma-ely  did  it  to  gratify 
some  of  the  heirs  of  the  estate;  and  that  he 
merely  allowed  said  land  to  go  to  sale  to 
gratify  John  C.  WiUcox.  Because  the  court 
erred  in  charging  the  Jury  that  they  might 
consider  the  deed  mentioned  in  the  last 
■  ground  of  error  from  Coffee,  administrator, 
to  T.  P.  WiUcox,  although  the  same  was  de- 


f ectlTB,  la  not  being  accompanted  Dy  tlm 
wder  Off  the  ordinary;  this  deed  being  ad- 
mitted expressly  and  only  for  tlie  purpose 
of  showing  good  faith  In  the  present  plaintiff 
In  bringing  the  suit  Elrror  In  refusing  t* 
allow  defendants  to  prove  that  the  MiU  creek 
referred  to  In  the  levy  above  mentioned,  and 
the  lot  in  dispute,  are,  or  were  then,  in  Tel- 
fair county.  Error  In  not  admitting  the 
claim  affidavit  of  C.  B.  Cole,  agent  of  Wll- 
Uam  R.  Walk»,  made  Novembo-  2,  1863, 
that  Peter  H.  Coffee,  administrator  of  Mark 
WIUoox,  had  advertised  and  was  proceeding 
to  s^  lot  of  land  No.  316  in  the  fourteenth 
district  of  Telfair  comity  as  the  property  of 
Mark  WUlcoz,  the  sale  to  be  on  the  3d  day 
of  November,  1863;  and  that  said  lot  was 
not  the  pioperty  of  Mark  WiUcox,  but  the 
property  of  WiUIam  R.  Walker,  as  dei>onent 
beUeves.  This  affidavit  was  offered  in  con- 
nection with  evidence  of  Peter  H.  Coffee 
(the  affidavit  being  attached  to  his  answers 
to  interrogatories  sued  out  In  the  case)  to  the 
effect  that  as  the  representative  at  Mark 
Wlllcox  be  attempted  to  seU  the  land,  and 
Judge  Cole,  then  acting  as  coimsel«for  W. 
R.  Walker,  filed  a  claim  affidavit  to  the  land, 
and  stopped  the  sale,  and  it  was  settied  in 
Walker's  favor;  that  at  the  time  he  at- 
tempted to  seU  the  land  W.  R.  Walker  was 
In  possession  of  it;  and  that  he  had  papers 
in  his  possession  relative  to  the  case  then 
brought,  but  he  gave  W.  R,  Walker  the 
paper,  as  a  showing  from  him,  as  the  rep- 
resentative of  Mark  WiUcox,  reUnqulshing 
all  claim  to  the  land.  Because  the  court 
erred  In  admitting,  over  objection  of  de- 
fendants' counsel,  the  following  rent  con- 
tract made  by  J.  W.  Stevenson  to  John  O. 
WiUcox,  signed,  sealed,  and  deUvered  by 
WiUcox  in  the  presence  at  two  witnesses: 
"Georgia,  Dodge  county.  In  consideration  of 
the  lease  of  lot  of  land  number  three  hundred 
and  sixteen  (316),  being  In  the  fourtecntli 
district  of  said  county,  for  the  term  of  three 
years,  commencing  from  this  date,  and  ter- 
minating on  the  29th  day  of  Dec.,  1880,  I 
agreed  to  pay  John  C.  WUlcox  ttae  sum  of 
$25.00  in  annual  InstaUments  at  the  ezpira^ 
tion  of  each  year,  and  to  surrender  to  him 
the  possession  of  said  lot  of  land  at  the  ex- 
piration of  three  years,  or  sooner  should  I 
make  defatUt  of  paying  said  rent  toe  ten 
days  after  the  surrender  of  this  agreement 
becomes  due,  and  said  J.  O.  WUlcox  shotdd 
claim  a  forfeiture  of  this  lease.  This  Dec, 
1877."  It  does  not  appear  from  this  ground 
what  objection  was  made  to  the  evidence 
when  offered.  Because  tiie  court  erred  In 
rejecting  the  evidence  of  Peter  H.  Coffee, 
Susan  C.  Burch,  and  John  Oravy,  offered  In 
evidence  by  defendants'  counsel,  the  same 
being  their  several  an&wars  to  interrogatories 
Sued  out  in  said  case;  the  evidence  of  Peter 
H.  Coffee  being  as  follows,  to  wit:  "Myself 
and  Marli:  WiUcox  were  riding  over  said  lot 
<^  land  together,  and  WiUcox  told  me  he 
had  given  that  lot  of  land  to  CoUins."     The 
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evidence  of  Snsaa  0.  Bnrch  being  aa  foQowe, 
to  wit:  "I  beard  a  conversatloii  between 
Blark  Wllloox  and  Wright  Ccfllina  about  the 
year  1849.  I  don't  remember  the  number 
of  the  lot  of  land  as  being  No.  316,  but  I 
do  remember  the  Ford  lot  of  land,  then  In 
T^air  county,  but  now  Dodge  county.  The 
conversation  took  place  at  my  father's  house. 
Myself,  father,  and  mother,  and  Wright  Col- 
lins and  his  wife,  and  other  members  of  the 
famUy.  Father  told  Wright  CoUins,  if  he 
would  buy  the  Bishop  lot  of  land,  that  he 
woiild  give  his  wife  the  Ford  lot,  and  Wright 
Oollins  did  buy  the  Bishop  lot,  and  father 
gave  Mm  the  Ford  lot  I  hare  heard  father 
tell  Wright  Collins  that  he  would  make  him 
a  deed  any  time."  The  evidence  of  John 
Cravy  offered  being  as  follows,  to  wit:  "In 
the  year  1850  oe  1851,  at  my  house,  I  beard 
Mark  Willcox  tell  Wright  Collins  to  'give  the 
lot  of  land  In  to  the  tax  receiver  In  Collins' 
name,  as  I  have  given  you  the  land,  and  am 
ready  to  make  you  a  deed  any  time  you 
call  for  it' "  And  also  the  evidence  of 
WiUiam  Studstill,  as  follows,  to  wit:  "Mark 
Willcox  told  me  in  the  fall  of  1849  or  1850 
that  he  had  given  Wright  Collins  the  lot  of 
land."  Susan  O.  Burch  is  the  daughter  of 
Mark  Wlllcox.  Error  in  refusing  to  charge, 
as  requested  by  defendant's  counsel:  "That 
If  the  jury  should  believe  from  the  evidence 
that  Wright  CoUins  had  been  put  in  posses- 
sion of  the  lot  by  his  father-in-law,  Mark 
Willcox.  and  that  Collins'  possession  bad 
been  continuous  and  unbroken  and  peace- 
able and  for  more  than  seven  years,  and 
had  been  adverse,  and  that  W.  R.  Walker, 
who  had  purchased  from  him,  had  gone  In 
and  remained  In  possession,  under  his  deed, 
more  tlian  seven  years;  that  the  possession 
of  Walker  could  be  tacked  onto  that  of 
Collins,  and  this  would  make  a  good  pre- 
scriptive title,  and  would  be  such  a  hlgh» 
outstanding  title  than  that  of  plaintiff  as 
that  would  defeat  the  plaintiff's  title,  and 
he  could  not  recover."  Because  the  court 
erred  in  charging  the  Jury  that  the  posses- 
sion of  W.  R.  Walk^,  who  had  purchased 
from  Wright  Collins,  could  not  be  tacked  to 
the  possession  of  0(dlins  to  make  a  inrescrip- 
tlve  title  va&er  such  color  of  title.  Error  in 
charging:  "That  if  they  bdieved  from  the 
evidence  that  3.  E.  Walker  went  Into  pos- 
session under  a  parol  contract  made  with  M. 
A.  Walker  for  the  purchase  thereof,  and  that 
Ben  Clark  w^it  into  possession  of  the  lot 
under  parol  contract  for  the  purchase  there- 
of made  with  J.  E.  Walker,  and  that  J. 
W.  StevensMi  went  Into  the  possession  of 
the  lot  under  a  purchaae  of  the  lot  from 
Ben  Clark,  though  all  these  transactions 
were  made  and  done  with  the  knowledge 
and  consent  of  M.  A.  Walker,  the  original 
grants,  and  that  be  made  the  deed  to 
Stevenson,  yet  their  possessions  so  had  and 
beld  oonld  not  be  tacked  together  with  that 
of  BL  A.  Walker  to  make  out  a  prescriptive 


title,  although  they  together  should  amount 
to  more  than  seven  years,  if  it  should  not 
appear  that  J.  E.  Walker  or  B.  F.  Clark 
were  not  tenants  or  agents  of  M.  A.  Walker." 
Because  the  court  erred  in  charging  the  Jury 
that  the  statute  of  limitations  had  been  sus- 
pended In  this  case  two  years  from  De- 
cember, 1861,  to  Januu7  1,  1863.  Because, 
after  the  Jury  had  been  out  all  night,  and 
had  failed  to  agree  on  a  verdict,  and  had 
the  next  morning  been  brought  Into  court, 
and  ware  asked  whether  they  had  agreed 
on  a  verdict,  and  the  foreman  had  answered 
they  bad  not,  and  the  court  asked  them 
whether  it  was  a  question  of  fact  or  law, 
and  the  foreman  replied  that  they  had  de- 
cided that  nether  party  had  been  iu  pos- 
aession  seven  years,  the  court  then  charged 
the  ]vay  that  If  they  believed  the  plaintiff 
had  shown  an  unbroken  chain  of  title  from 
the  state  down  to  Willcox  they  should  And 
for  the  plaintiff.  The  court  charged  the 
Jury  that  the  plaintiff  was  not  setting  up 
title  by  prescription.  This  defendants  allege 
as  errw.  Because,  after  the  court  had 
charged  as  stated  In  the  last  ground,  the 
court  erred  In  refusing  to  charge  as  requested 
by  defendants'  counsel:  "That  If  the  jury 
believed  that  W.  B.  Walker  went  into  the 
possession  of  the  lot  under  a  deed  made  by 
Wright  Collins  to  him,  and  made  valuable 
Improvements  thereon,  and  remained  in  the 
open  and  peaceable  and  continuous  posses- 
sion thereof  for  seven  years  or  more,  such 
a  state  of  facts  constituted  a  good  prescrip- 
tive title  in  him,  and  plaintiff  could  not  re- 
cover;" and,  further,  that  if  the  jury  should 
believe  from  the  evidence  that  M.  A  Walker 
went  into  possession  of  the  lot  under 
the  deed  from  John  Larkey,  sheriff,  and  the 
said  M.  A.  Walker  put  J.  E.  Walker  in  pos- 
session, and  that  J.  E.  Walker  put  Ben  Clark 
In  possession  thereof,  and  that  said  Clark 
put  Stevenson  in  possession,  and  that  said 
Stevenson  put  said  Clark  back  In  posses- 
sion, and  that  Clark  put  Fleetwood  in  pos- 
session, and  that  said  Fleetwood  put  de- 
fendant Studstill  in  possession,  and  that 
U  the  Jury  should  b^eve  these  several 
parties  had  succeeded  each  other,  and  that 
their  possession  had  been  continuous,  peace- 
able, and  unbroken,  and  for  more  than  seven 
years,  their  possession  should  be  tacked  to- 
gether, and  that  constituted  but  one  posses- 
sion, and  made  a  good  prescriptive  title  pos- 
seesion  and  title  in  defendants,  and  plaintiff 
could  not  recover.  This  request  was  made 
after  the  Jury  had  been  brought  into  the 
court,  when  they  said  they  had  decided  that 
defendants  did  not  have  a  good  prescriptive 
title. 

Jordan  &  Watson,  B.  R.  Calhoun,  and 
J.  H.  Martin,  tcr  plalntlfFs  in  error.  Roberta 
&  Smith,  for  defendant  In  enoi. 

PER  CURIAM.    Jndgmrait  reversed. 
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(94  Ga.  536) 

RAWLSTON  T.  EAST  TENNESSEE,  V.  A 
Q.  RY.  CO. 
(Supreme  Court  of  Georgia.     Sept.  17, 1894.) 

IlMCBZ  TO  RULBOAD  EmPLOTB — COKTBIBUTOBT 

Neolioence. 
Under  the  facts  discloged  hj  the  record, 
there  waa  no  error  in  granting  a  ncmanit. 
(Syllabna  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Haywood  Bawlston  against  the 
East  Tennessee,  Virginia  &  Georgia  Railway 
Company.  Judgment  for  defendant,  aud  plain- 
tiff brings  error.     Affirmed. 

The  following  is  the  official  report: 

Bawlston  sued  the  railway  company  for 
damages  for  personal  injuries.  After  the 
plaintiff  closed  his  testimony,  defendant 
moved  for  a  nonsuit,  which  motion  was 
granted,  and  to  this  ruling  plaintiff  excepted. 
For  plaintiff  a  witness  testified:  "Along  in 
the  first  of  1S8S,  near  the  seventeen-mile 
post  on  the  railroad  of  defendant,  I  came 
upon  Rawlston  and  Raiford,  supervisor  of 
that  part  of  defendant's  roadbed.  They 
were  standing  on  defendant's  track  about  a 
mile  nearer  Jessup  than  the  seventeen-mile 
post.  I  beard  Raiford  teU  Rawlston  to 
hurry  on  down  the  track  towards  Brunswick 
as  f:ist  as  he  could;  that,  about  a  mile  from 
where  they  were  talking,  he  would  see  a 
bad  and  a  dangerous  break  in  the  rails,  on 
the  left-hand  side  coming  from  Brunswick, 
and  that  Rawlston  must  hurry  on  and  get 
It  repaired  in  time  for  the  passenger  train 
from  Brunswick  to  pass  over  It  safely.  Rai- 
ford looked  at  bis  watch,  and  told  Rawlston 
be  must  hurry,  as  the  passenger  train  from 
Brunswick  would  be  there  in  about  an  hour; 
that  he  must  not  try  to  fiag  down  or  stop 
the  train,  but  must  have  the  track  fixed  in 
time  for  It  to  pass  over.  Rawlston  walked 
rapidly  down  the  railroad  towards  Bruns- 
wick, and  afterwards,  when  I  reached  the 
place  where  I  was  cutting  wood,  about  one 
hundred  yards  from  where  he  stopped  and 
went  to  work,  I  could  hear  him  striking 
the  rail  with  his  sledge  hammer.  In  about 
thirty  or  forty  minutes  I  saw  the  passenger 
train  coming.  Saw  the  sm<du  of  the  train 
before  the  train  came  In  sight.  It  was  run- 
ning about  thirty  miles  an  hour,  and  did 
not  blow  any  whistle  or  ring  any  bell  or 
slacken  speed  until  it  had  passed  the  place 
where  Rawlston  was  at  work,  when  it  blew 
the  whlstie,  stopped,  and  backed  to  where 
Rawlston  was  working.  The  road  is  straight 
for  probably  a  mile  from  where  be  was 
working  down  towards  Brunswick,  and  there 
was  nothing  I  know  of  to  prevent  him  from 
seeing  the  train  coming."  Another  witness 
testified:  "One  day  in  January,  188S,  when 
near  the  sevecteen-inile  post  of  defendant, 
I  saw  Rawlston  repairing  a  bod  and  danger- 
ous break  in  the  rail,  on  the  left-hand  side 
of  defendant's  track  running  from  Bruns- 
wick   towards    Jessup.     When    I    spi-ke    to 


him,  he  was  woiUng  very  rapidly  and  ex- 
citedly, driving  the  loose  rail  back  into  its 
usual  and  necessary  position,  so  that  the 
ends  of  the  two  rails  would  meet  and  Join 
together.  The  fish  plate  which  held  the 
ends  of  the  rails  together  had  been  torn  up 
from  the  place  where  he  was  working,  and 
the  rails  had  lapped  about  four  or  five 
inches,  and  at  the  place  where  they  had  so 
lapped  there  was  a  space  of  four  or  five 
Inches  between  the  two.  Of  the  two  rails 
so  lapped,  the  one  nearest  Brunswick  was 
loose  and  out  of  place,  and  had  slipped  and 
lapped  ov^  four  at  five  inches  on  the  out- 
side of  the  one  nearest  Jessup,  so  that  if 
the  passenger  train  from  Bruuswick,  which 
was  then  nearly  due,  had  run  upon  the  rails 
in  the  position  In  which  they  then  were, 
it  would  necessarily  have  been  wrecked. 
When  I  spoke  to  him,  he  did  not  stop  work- 
ing, but  replied  he  did  not  have  time  to 
talk,  as  he  was  fixing  that  dangerous  break, 
and  had  to  get  It  fixed  so  that  the  passenger 
train  from  Brunswick,  which  was  due  there 
In  a  short  while,  could  pass  over  it  with 
safety.  I  did  not  help  him,  because  he  had 
no  tools  except  a  shovel  and  sledge  hammer. 
He  was  using  the  latter  himself,  and  the 
shovel  could  not  be  used  to  assist  him.  He 
was  standing  astraddle  of  the  loose  rail, 
with  his  back  towards  Brunswick,  and  was 
driving  the  loosened  rail  back  towards 
Brunswick,  so  that  he  could  get  the  ends 
together  and  fasten  the  loose  ralL  This 
was  the  only  position  in  which  he  could 
stand  and  drive  the  rail  back  into  position. 
He  appeared  to  be  considerably  excited, 
and  was  working  very  rapidly.  I  had  gone 
off  about  ten  stei>s  when  I  saw  the  passenger 
train  coming  from  Brunswick,  at  its  usual 
speed  of  thirty  or  forty  miles  an  hour. 
When  It  was  about  two  hundred  yards  off, 
he  turned  his  head,  and  looked  towards  it, 
without  moving  the  position  of  his  feet,  and 
jerked  off  his  hat,  and  waved  it  two  or 
three  times  at  the  train,  and  immediately 
resumed  striking  the  rail  with  his  sledge 
hammer  as  fast  as  possible.  I  hollered  to 
him  to  look  out,  and,  just  as  I  did  so,  the 
train  struck  him.  The  engine  then  blew, 
and  the  train  ran  on  for  a  good  llttie  dis- 
tance, then  stopped,  and  backed  back,  and 
took  him  up  and  carried  him  off.  There  was 
nothing  to  prevent  him  from  seeing  the 
train  for  about  a  mile  down  the  track,  nor 
to  prevent  the  engineer  seeing  him.  The 
ralhroad,  for  a  half  mile  from  where  he  was 
struck  towards  Brunswick,  was  straight, 
and  on  a  gradual  down  grade  nearly  all 
that  distance.  There  was  nothing  to  pre- 
vent bim  from  getting  off  the  track  sooner, 
but  If  be  had  done  so,  and  left  the  track 
as  it  was,  it  would  certainly  have  ditched 
and  wrecked  the  train,  and  probably  re- 
sulted in  the  death  of  many  of  the  passen- 
gers and  servants  of  defendant  who  were 
on  it.  He  bad  nothing  to  do  with  the  run- 
ning of  the  train,  but  was  what  is  called  a 
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track  walker,'  whose  duty  It  was  to  ke^ 
the  roadbed  in  such  repair  that  trains  could 
safely  pass  over  It.  The  train  did  not  blow 
Its  whistle,  ring  its  bell,  nor  slacken  speed 
until  after  it  had  atmdc  him  and  knocked 
him  off  the  track."  Evidence  was  also 
Introduced  by  plaintlfT  as  to  his  age,  extent 
of  the  injuries  inflicted,  wages,  etc. 

S.  C.  Atkinson,  S.  R.  Atkinson,  and  J.  W. 
Bennett,  for  plaintiff  in  error.  Goodyear 
&  Kay,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(94  Oa.  543) 

ANTHANISSEN  v.  DART  et  aL 

(Supreme  Court  of  Georgia.     Sept.  17,  1884.) 

Saltaoe  Sektices  —  Action  is  Statb  Cocbt  — 
Amount  of  Recovert — Etidence  —  Recokd  ih 
Akother  Action — Joindeb  or  Pl.aintitf8. 

1.  Tile  lawa  of  G«oi^a  furnish  to  suitors 
no  remedy  or  process  which  operates  purely  as 
a  proceeding  >n  rem.  Consequently,  that  prin- 
ciple in  the  law  of  salvage  which  allows  boun- 
ties and  rewards  for  perilous  service,  in  addi- 
tion to  the  actual  value  of  the  service,  cannot 
be  recognized  and  applied  by  the  courts  of  the 
state,  but  should  be  treated  as  matter  belonging 
exclusively  to  the  admiralty  jurisdiction  of  the 
United  States.  But  the  peril  of  the  service, 
both  to  life  and  pr(v>erty,  and  the  value  of  the 
property  saved,  may  be  taken  into  consideration 
in  arriving  at  the  value  of  the  service,  where 
there  was  no  express  agreement  touching  the 
amount  of  compensation. 

2.  The  plaintiffs  suing  now  for  services  ren- 
dered in  saving  a  vessel,  and  seeking  to  recover 
upon  principles  of  the  law  of  salvage  and  for 
tne  value  of  the  searioes,  without  reference  to 
any  express  contract,  the  recoid  of  a  previous 
action  brought  by  the  plaintiffs  jointly  with  an- 
other plaintiff,  whether  a  corporation  or  not,  is 
receivable  for  the  admissions  contained  therein 
tending  to  show,  in  connection  with  parol  testi- 
mony, that  the  services  then  sued  for  were  the 
same,  so  far  as  the  present  plaintiffs  are  con- 
cerned, as  those  now  sued  for,  and  were  in  fact 
rendered  upon  an  express  written  contract, 
which  was  joint  as  to  all  the  plaintiffs  in  the 
former  action,  aad  which  fixed  a  lump  sum  to  be 
paid  to  and  received  by  them  jointly.  Though 
the  admissions  might  not  operate  as  an  es- 
toppel, yet  they  would  be  relevant  evidence 
bearing  both  upon  the  right  to  recover  and  the 
measure  of  the  recovery. 

3.  Where  three  render  services  without  re- 
quest, and  another  takes  the  benefit  of  the  gen- 
eral result,  thereby  rendering  himself  liable  on 
an  implied  undertaking  to  pay  for  the  services, 
the  three  are  not  bound  to  sue  jc^ntly  merely 
because  they  C0K>perated  in  rendering  the  serv- 
ices, and  had  an  understanding  among  them- 
selves as  to  a  division  of  the  compensation. 
Badi  one  is  entitled  to  stand  upon  his  right,  as 
against  the  defendant,  to  recover  for  himself 
the  value  of  his  own  services,  unless  some  other 
reason  for  implying  a  joint  rather  than  a  several 
contract  appears.  Even  where  the  right  is  sev- 
eral, it  may  be  necessary,  or  at  least  proper, 
to  consider  the  vaiue  of  all  the  services  in  ar- 
riving at  the  value  of  those  rendered  by  the 
plaintiff  in  the  action. 

(SyUabns  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Horace  Dart  and  others  against 
N.    M.    Anthanlsseu    for    salvage    services. 


Judgment  for  plaintiffs,  and  defendant  ttrincs 
error.    Reversed. 

Following  Is  the  official  report: 

Action  was  brought  on  a  quanttmi  m»iilt 
by  Horace  Dart,  W.  R.  Dart,  Frank  M.  Dart, 
and  D.  B.  Stallings,  against  N.  M.  Aiitlia>- 
nissen,  as  master  and  part  owner  of  the 
Norwegian  bark  Sralen,  for  services  rendered 
by  plaintiffs,  with  their  tugboat  U.  Dart,  in 
rescuing  the  bark  from  its  perilous  position 
on  the  breakers  of  the  outer  bar  of  Bruns- 
wldi  on  February  4,  1891.  The  jury  found 
for  the  plaintiffs  $475,  May  10,  1803.  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

The  declaration  alleges  that  on  February  4, 
1881,  the  bairk  having  grounded  and  being  In 
peril,  phUntUb  went  with  said  tugboat,  and 
endeavored  to  pull  the  bark  off  upon  the 
high  tide  of  that  day;  that  the  weather  was 
rough  and  threatening,  and  the  adventure  of 
plaintiffs  was  hazardous  and  dangerous  to 
them  and  their  property;  that  subsequently 
the  master  of  the  bark  abandoned  and  partly 
dismantled  It,  and  left  it  to  its  fate;  that 
plaintiffs  sent  out  said  tugboat,  which,  to- 
gether with  other  tugboats  In  the  harbor  of 
Brunswick,  succeeded,  upon  another  high 
tide,  in  towing  the  bark  from  Its  perHous 
position  to  a  place  of  safety,  and  but  for  the 
service  so  rendered  the  bark  would  have  gone 
to  pieces  upon  the  bar  where  It  lay  grounded; 
that  the  bark  was  worth  $9,000,and  Its  cargo 
of  lumber  worth  $3,500;  and  that  the  weather 
was  rough,  high,  and  threatening  at  the  time 
the  service  was  rendered,  and  the  same  was 
done  at  imminent  peril  and  risk  to  plaintiffs' 
tugboat,  and  to  the  officers  and  employes 
thereon,  and  was  worth  the  sum  of  $1,800. 

The.  motion  for  new  trial  contains  the 
grounds  that  the  verdict  Is  contrary  to  law 
and  evidence,  and  Is  excessive,  and  the  fol- 
lowing special  grounds: 

The  defendant  offered  In  evidence  a  copy 
of  the  record  of  a  former  suit  in  the  same 
court  (17  S.  H.  951),  "which  showed  tliat  the 
plaintiff  In  the  present  anlt  had  previously 
joined  as  a  coplalntlff  with  two  other  plain- 
tiffs, suing  as  copartners,  and  who,  for  the 
services  In  and  about  the  rescue  of  the  bark 
for  which  this  action  was  brought,  had  In 
said  suit  based  their  right  to  recover  upon  a 
written  agreement,"  dated  at  Brunswick, 
Ga.,  February  4,  1891,  "between  owners  of 
tugboats  Inca  and  U.  Dart  and  N.  M.  Antha- 
nissen,  master  of  Nor.  bark  Svalen,  now  on 
south  breakers  ofouter  bar  of  BrunsMTlck."  Tha 
agreement  further  states  "that  said  boats 
Inca  and  U.  Dart  shall  render  said  resael  all 
assistance  possible  In  reUering  b&r  from  her 
perilous  position;  and  should  they  succeed 
In  puUing  her  off,  and  towing  her  Into  place 
of  safety,  that  the  said  Oapt  N.  M.  Antfaa- 
nissen,  as  agent  of  vessel  and  cargo,  shall 
pay  to  said  tugboats  Inca  and  U.  Dart  the 
sum  of  two  thousand  dollars."  This  la  signed 
by  "N.  M.  Anthanlsseu,  Master  of  Bark  Svap 
len,"  and  by  "Coney  &  Parker,  Agts.  Toga 
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luca  and  U.  Dart"  This  record  wu  offered  "for 
the  purpose  of  ebowlng  that  the  game  was  a 
joint  canse  of  action,  and  could  not  be  aev- 
erally  maintained  by  this  plaintiff,"  and 
•that  the  debt  due  for  the  service  for  which 
this  suit  was  brought  was  a  partnership 
claim,  and  not  the  individual  claim  of  this 
plaintiff."  Defendant  "offered  to  prove  by 
the  statements  of  fact  In  said  record,  as  well 
as  by  the  witness  W.  R.  Dart,  that  the  said 
steamboats,  Inca,  U.  Dart,  and  Angle  and 
Nellie,  composed  a  partnership  engaged  in 
the  towboat  business  under  the  firm  name  of 
the  Brunswick  Towboat  Combination,  and  as 
such  partnership  had  rendered  the  alleged 
service  for  which  this  suit  was  brought" 
Defendant  further  offered  to  prove  that  no 
separate  contract  was  made  with  the  owners 
of  the  steamtug  U.  Dart  for  towing  said  ve»- 
•el  off  the  brealcers,  but  that  the  only  contract 
made  was  a  Joint  contract,  as  above  set  forth. 
All  of  the  foregoing  evidence  so  offered  was 
rejected  as  irrelevant;  and  the  court  denied 
defendant's  request  to  charge  the  Jury  that 
If  "there  was  a  Joint  undertaking  between  the 
owners  of  the  steamboats  Angle  and  Nellie, 
U.  Dart  and  Inca,  and  the  service  was  per- 
formed Jointly,  the  plaintiff  could  not  so  ap- 
portlon  the  service  performed  as  to  recover 
on  a  quantum  meruit  without  Joining  In  the 
acUon  with  the  owners  of  the  steamtugs 
Inca  and  Angle  and  Nellie." 

Over  defendant's  objection  that  such  testi- 
mony was  wholly  irrelevant  and  tended  to 
the  undue  prejudice  of  bis  case  before  the 
Jury,  the  court  permitted  witness  Leo 
lium  to  testify;  "On  Sunday  there  was  no 
risk,  but  on  Monday,  when  we  left  town,  the 
fog  was  so  thick  we  could  not  see  half  across 
the  river.  The  fog  was  very  thick,  going 
out  and  coming  in.  We  took  the  risk  in  that 
fog  of  running  our  boat  ashore  on  the  break- 
ers against  the  beach,  or  Into  some  vessel, 
that  might  have  resulted  In  one  thousand 
dollars'  worth  of  damage,  and  If  she  had  run 
on  the  breakers  we  might  have  lost  our  boat 
by  the  operation.  I  have  been  engaged  In 
seamanship  about  22  years,,  and  hare  been 
master  of  a  tugboat  about  10  years;  and, 
from  my  experience  with  the  sort  of  service 
rendered,  the  peril  was  great"  And  W.  R. 
Dart  to  testify;  "On  account  of  the  charac- 
ter of  the  fog  on  that  morning,  our  undertak- 
ing may  have  resulted  in  the  loss  of  our  boat 
and  the  drowning  of  the  crew.  The  U.  Dart 
at  this  time  was  worth  about  eight  or  nine 
thousand  dollars." 

The  court  charged  the  Jury;  "If  you  find 
from  the  evidence  that  this  bark  Svalen 
was  grounded  as  claimed;  that  subsequently 
tliese  defendants,  by  their  tugboat  U.  Dart 
and  their  employes  thereon,  in  connection 
with  others,  undertook  to  rescue  it  from  its 
condition,  grounded  where  it  was  among  the 
breakers,  and  you  shall  find  that  that  un- 
dertaking was  attended  by  great  or  extra 
peril  and  risk  and  danger,  and  that  the  effort 
was  successful  in  rescuing  this  bark  and  its 


cargo,— ttien  the  court  Instmcts  yon,  gentle- 
men, Oiat  the  compensation  to  be  allowed 
these  plaintiffs  would  not  be  measm-ed  alone 
by  the  actual  value  of  the  services  performed 
by  them,  so  much  per  day  for  the  time  tbejr 
were  engaged  in  this  service,  but  that  they 
would  be  entitled  to  their  reasonable  and 
Just  and  proper  sum  as  yon  may  see  fit  to 
allow  them  as  a  reward  or  bonntT'  for  the 
perU,  risk,  and  danger  to  the  tugboat  U.  Dart, 
and  the  employte  thereon,  while  engaged  In 
the  performance  of  this  service,  as  well  aa 
for  the  success  of  the  effort;  and  that  amount 
gentlemen  of  the  Jury,  is  one  which,  from  all 
the  facts  and  circumstances  as  proven,  and 
the  testimony  in  reference  to  the  value  of 
the  property  rescued,  yon  are  to  fix  and  deter- 
mine for  yourselves."  This  charge  is  assigned 
as  error  for  the  reasons  that  If  entitled  to 
recover,  plaintiff  could  recover  only  the  value 
of  the  service  rendered;  tliat  he  was  not  en- 
titled to  recover  tor  dangers  to  which  his 
boat  might  have  been  exposed,  nor  because 
of  risk  Incurred  by  his  employes;  and  that 
under  no  circumstances  could  he  recover  In 
this  action  a  reward  or  bounty  for  the  peril, 
risk,  and  danger  to  the  boat  and  the  employes 
thereon. 

The  court  furtitier  charged:  "Xou  may  like- 
wise, gentlemen  of  the  Jury,  take  Into  con- 
sideration the  value  of  the  tugl>oat  U.  Dart 
which  was  used  in  this  effort  to  rescue  this 
bark,  the  number  of  employes  upon  it  for 
the  piurpose  of  det«-mining  what  amount  of 
reward,  if  any,  you  will  fix  by  your  verdict 
and  give  these  plaintiffs,  for  the  peril,  if  any, 
to  which  they  put  this  tugboat  and  their  em- 
ployes in  engaging  In  this  service.  Looking, 
gentlemen  of  the  Jury,  to  the  testimony,  for 
the  purpose  of  ascertaining  the  value  of  the 
property  which  they  themselves  put  to  risk, 
and  the  danger  in  this  enterprise;  looking 
to  all  of  them,— should  you  determine  to  com- 
pensate these  plaintiffs  by  yoiu:  finding,  by 
giving  them  a  reward  or  bounty,  then  you 
may  regulate  it  and  make  it  suitable,  taking 
into  consideration  all  of  these  facts."  As- 
signed as  error  because  neither  the  value  of 
the  property  saved,  the  value  of  that  which 
plaintiffs  put  to  risk,  the  lives  of  the  employes 
put  to  risk,  nor  the  danger  of  the  enterprise, 
as  bearing  upon  any  reward  or  bounty  al- 
lowed to  the  plaintiffs,  was  a  proper  subject 
of  inquiry  by  the  Jury;  nor  were  these,  con- 
junctively, in  any  view  of  the  ease,  pertinent 
questions. 

The  court  further  charged:  "Ton  are,  like- 
wise, gentlemen  of  the  Jury,  to  consider  in 
this  case  who  was  engaged  In  the  rescue  of 
this  bark;  what  other  tugboats  besides  the  U. 
Dart  were  engaged  in  that  service,  and  aided 
in  the  rescue  of  this  bark.  I  believe,  in  this 
case,  it  is  admitted,  and  the  fact  is  not  con- 
tested, that  there  were  three  of  these  tug- 
boats engaged  in  this  service,— the  U.  Dart, 
the  Inca,  and  the  Angle  and  Nellie.  Now.  tak- 
ing Into  consideration  all  the  facts  and  oircain- 
stances  in  connection,  with  the  rescue  of  this 
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tiark,  Its  ralue  as  saved,  the  value  of  the  prop- 
erty and  lives  put  to  risk  In  the  enterprise,  yon 
wlU  doterinlne  what  will  be  a  proper  amount 
to  be  paid  by  this  defendant,  Anthanlssen,  as 
the  master  and  part  owner  of  this  bark,  Sva- 
len,  for  the  whole  of  the  services  required  on 
that  occasion  by  all  of  these  tugboats  en- 
gaged in  the  so-vlce.  If  you  shall  find  that 
they  were  all  simply  entitled  to  compensation 
for  the  actual  value  of  the  services  which 
they  performed,— eo  much  per  day  for  the 
time  they  were  engaged  In  that  service- 
then  you  could  apportion  your  finding  in  this 
case  as  to  the  owners  of  the  U.  Dart;  but  if 
you  should  find  that  they  were  entitled  not 
only  to  be  compensated  for  the  services  ren- 
dered, and  the  time  engaged  In  them,  but  they 
should  be  given  a  reward  or  bounty  for  the 
peril  of  their  undo^king  and  Its  success, 
then,  as  the  court  has  stated  to  you,  as  there 
were  three  of  these. boats  engaged  in  that 
service,  you  will  find  what  the  whole  services 
were  worth,  considering,  as  the  court  has 
stated  to  you,  the  conditions  under  which 
they  were  performed,  the  risk  and  danger 
and  ptfil  attending  them,  the  value  of  the 
property  as  saved,  and  the  value  of  the  sev- 
eral tugboats  engaged  in  it,  and  the  number 
of  lives  put  to  Titik  or  hazard;  and,  finding 
In  that  way  the  whole  amount  which  this 
defendant  ought  to  pay,  then  you  will  deter- 
mine for  yourselves,  from  all  the  facts  which 
have  been  submitted  to  you,  what  propor- 
tion of  that  amount  you  will  give  the  plaintiffs 
In  this  case,— Horace  Dart  and  others,  as 
the  owners  of  the  tugboat  U.  Dart,— whether 
you  will  give  them  one-third  of  the  whole 
amount  which  yon  may  thus  find  against 
the  defendant,  or  what  proportion  you  will 
give  them."  Error  because  this  charge  al- 
lows the  plaintiffs  to  recover  reward  or  boun- 
ty for  risks  Incurred  upon  the  part  of  other 
boats,  and,  as  to  the  service  rendered,  un- 
dertakes, in  this  action,  to  apportion  the 
recovery  of  the  plaint!  fb  according  as  it 
shall  have  contributed  in  a  greater  or  less 
degree  to  the  success  of  the  Joint  enterprise, 
or.  In  and  about  such  Joint  enterprise,  had 
Incurred  a  greater  or  less  risk,  whereas,  de- 
fendant submits,  no  sum  could  under  any 
circumstances  be  allowed  In  this  suit  as 
a  revi-ard  or  bounty,  nor  could  the  court, 
upon  the  declaration  In  this  case,  appor- 
tion tbe  amount  to  which  each  boat  would 
be  entitled,  nor  could  it  allow  a  reward  or 
bounty  to  plaintlfTs  over  and  above  the  val- 
ue of  the  service;  and  the  charge  submits 
rules  for  the  guidance  of  the  Jury  whicb 
leave  them  free  to  determine,  upon  conjecture 
and  speculation  alone,  those  rights  of  defend- 
ant which  should  in  law  depend  alone  npon 
the  contract  between  the  parties. 

It  Is  further  alleged,  as  to  the  entire  charge 
of  lite  court,  that  It  misconceives  the  real 
issue  in  the  case,  and  submits  to  the  Jury 
the  theory  that,  because  of  risk  or  danger  in- 
curred In  rendering  the  service,  the  plaintiffs 
would  be  entitled  to  a  reward  or  botmty  over 


and  above  the  actual  value  of  the  service 
rendered;  thus  exceeding  the  limit  of  the 
demand  stated  In  the  declaration,  and  sub- 
mitting a  question  not  made  by  the  pleadings. 

W.  P.  Dunwody  and  Crovatt  &,  Whitfleld, 
for  plaintiir  in  error.  Goodyear  &  Kay,  Har- 
ris &  SparliLS,  and  F.  H.  Harris,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  reversed. 


(94  Oa.  450) 
SOUTHERN  EXP.  CO.  v.  UlI/TON. 
(Supreme  (Sourt  of  Georgia.     Sept  17, 18M^) 

JUSTICB  or  THB  FEACB  — JORISDIOTIONAL  AliOOXT 
— CONFBSBION  or  JUDOMSNT— RiaHT  Or  APPEAL. 

1.  Hie  suit  beine  against  a  common  cai^ 
rier,  and  the  contract  beine  one  for  the  carriage 
of  $1,1(X)  in  money,  and  the  breach  alleged  toe- 
ing a  failure  to  deliver  $1(X)  of  that  sum,  and 
the  amount  sued  for  being  !$1(X),  with  interest 
thoreon,  the  action  was  a  civil  case  arising  ex 
contractu,  and  was  witliin  tlie  jurisdiction  of  a 
justice's  court. 

2.  Though  a  judgment  in  the  justloe's  court 
be  rendered  upon  a  confession  of  judgment,  the 
party  making  the  confession  may  appeal  there- 
from to  a  jury;  and  since  the  act  of  December 
11,  1882,  the  appeal  may  be  taken,  where  the 
amount  claimed  is  over  $50,  to  a  jury  either  in 
the  justice's  cou't  or  the  superior  court,  at  the 
option  of  the  appellant. 

3.  Titere  was  no  error  in  overmllng  the  cer- 
tiorari. 

(Syllabus  by  the  Ourt.) 

Error  from  superior  court,  Haralson  coun- 
ty; CO.  Janes,  Judge. 

Certiorari  by  the  Southern  Express  Com- 
pany to  review  a  Judgment  In  favor  of 
S.  L.  Hilton.  The  writ  was  denied,  and  the 
petitioner  brings  error.     Affirmed. 

Following  is  the  offidal  report: 

Hilton  brought  suit  in  a  Justice's  court 
againts  the  express  company,  alleging  that  it 
received  at  its  <^ce  In  Tallapoosa,  from  a 
bank,  $1,100,  the  money  of  petitioner,  to  be 
by  it  carried  and  delivered  to  him  at  Kra- 
mer; that  it  carried  the  package  or  bag  In 
which  the  $1,100  was  delivered  to  Kramer, 
and  there  It  delivered  the  bag,  with  $1,000; 
that  it  fails  and  refuses  to  deliver  to  him 
the  remaining  $100;  and  that  It  is  therefore 
due  and  owing  to  him  $100,  with  Interest 
Petitioner  confessed  Judgment  for  costs,  and 
appealed  to  a  Jury  In  the  magistrate's  court 
The  Jury  returned  a  verdict  against  defend- 
ant for  $100  principal,  with  Interest,  and  de- 
fendant took  the  case  by  certlmraxi  to  the 
superior  court,  alleging:  The  magistrate  er- 
red in  submitting  the  case  to  the  Jury  at 
all  1^>on  plaintlfrs  appeal;  plaintiff,  upon 
the  motion  and  at  the  Instance  of  his  coun- 
sel, having  procured  the  Judgment  to  be 
rendered  against  him,  and  therefore  oonld 
not  liave  been  "dissatisfled"  with  that  Judg- 
moit,  within  the  meaning  of  the  statute. 
B^irther,  the  verdict  was  without  evidence 
to  support  it,  because  plaintiff  failed  to 
show  by  evidence  that  the  bag  Itself  was 
not  in  the  conditiMi  when  it  was  received 
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at  Kramer  as  ^rhen  It  was  ddlvered  at  Tal- 
lapoosa, the  broken  seal  on  the  tac  In  no  way 
Indicating  that  the  bag  Itself  was  In  different 
condition  than  when  received  at  the  office  at 
Tallapoosa.  Farther,  that  the  verdict  was 
contrary  to  law,  because  there  was  no  evt 
dence  to  show  that  defendant,  its  officers 
or  agents,  took  from  the  package  any  of 
the  money  placed  there  by  the  bank  officials, 
and  It  was  Incumbent  on  plaintiff  to  show 
this  fact  imder  the  circumstances.  Further, 
that  the  verdict  was  contrary  to  law,  because 
plaintiff's  evidence  made,  under  the  law,  an 
action  of  damages,  if  any  at  all,  and  the 
sommons  and  action  were  not  tcr  damages, 
and  the  verdict  was  therefore  without  evi- 
dence to  STq>p<Ht  it  Fortber,  that  the  ver- 
dict was  contrary  to  law,  because,  as  a 
matter  of  law,  the  only  verdict  that  could 
have  been  rendered,  under  the  proof  sub- 
mitted, was  one  for  damages,  and  if  the  ver- 
dict  is  to  be  construed  as  such  the  court  had 
no  jurisdiction  of  the  case  made  by  the 
proof;  the  verdict  being  for,  and  the  plain- 
tiff In  his  action  claiming,  more  than  $100, 
and  therefore  violative  of  the  law  fixing  the 
Jurisdiction  of  justices'  courts.  Further, 
that  the  verdict  was  contrary  to  law,  and 
without  evidence  to  support  it,  because  there 
was  no  proof  showing  that  the  condition  of 
the  bag  indicated  that  any  of  the  money 
had  been  or  could  have  beoi  taken  there- 
from, in  the  condition  received  at  Kramer, 
and,  unless  the  proof  authorized  the  jury 
so  to  ^nd,  before  plaintiff  coidd  recover  he 
must  show  actually,  and  not  InferentlaUy, 
that  the  money  was  lost  or  stolen  while  in 
the  custody  of  defendant,  its  officers  or 
agents.  Further,  that  the  wdlct  was  con- 
trary to  law,  because  the  only  verdict  that 
the  jury  could  legally  render  under  the  proof 
was  for  the  wrongful,  tortious,  or  negligent 
conduct  of  defendant  as  a  common  carrier. 
The  c^tiorari  was  overruled,  and  to  this 
ruling  defendant  excepts.  Upon  the  trial 
befwe  the  jury  there  was  evidence  tor  plain- 
tiff: The  cashier  of  the  Merchants'  &  Min- 
ers' Bank  at  Tallapoosa  sent  $1,100  by  ex- 
press f^m  Tallapoosa  to  plaintiff,  at  Kra- 
mer. Tbe  cashier  was  positive  there  was 
$1,100,  having  counted  the  money  twice. 
One  Outhrle  helped,  him  count  tbe  money, 
and  it  was  put  In  a  bag,  and  carried  by 
Outhrle,  and  delivered  to  the  express  agent 
at  Tallapoosa,  to  be  sent  to  Hilton.  Before 
the  sack  was  delivered  to  Hilton,  at  Kramer, 
tbe  express  agent  at  Kramer  called  Hilton's 
attention  to  the  fact  that  the  seal  on  the  tag 
was  broken.  The  sack  was  all  rlgbt,  so  far 
OS  Hllt«Ri  could  see.  The  money  was  count- 
ed In  the  presence  of  Hilton,  the  agent,  and 
othns,  by  Hilton  and  the  agent,  and  there 
was  only  $1,000.  When  the  agent  called 
Hilton's  attention  to  tbe  fact  that  the  seal 
was  broken,  he  took  the  sack  out  of  Hilton's 
band,  and  cut  the  string  that  was  around 
It,  and  poured  the  money  out  of  the  sack 


on  a  table  in  the  olBce  of  tbe  express  com- 
pany at  Kramer.  The  sack  was  tamed  in- 
side out,  and  all  the  money  that  was  in  the 
sack  was  counted  several  times.  Tbe  ez- 
iwess  agent  who  was  running  on  the  train 
at  the  time  tbe  trouble  occurred  about  tbe 
money  was  dlschai^ed  from  tbe  employment 
of  the  company. 

B.  G.  Griggs  and  Wm.  Phillips,  for  plain- 
tiff in  error.  J.  H.  McBride  and  Colvllle  ft 
Noyes,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(M  Ga.  580) 

EAST  TENNESSEE,  V.  &  G.  RY.  CO.  v. 

SMITH. 

(Supreme  Court  of  Georeia.     Sept  17,  1894.) 

Action  aoainst  Railroad  Compant — Itttvur  to 
Person  ok  Track  —  Statctoet  Signals— Evi- 
DBNCB  or  Injories — Btatbmbntb  to  Phtbioian. 

1.  Where  one  receives  a  personal  injury, 
which  causes  at  first  temporary  unconscious- 
ness, and  a  physician  is  called,  and  during  his 
attendance,  extending  continuously  through 
some  weeks,  the  patient  complains  of  pain,  and 
Indicates  the  region  thereof  in  her  system,  these 
facts  are  competent  evidence  in  her  favor  on 
the  trial  of  an  action  for  the  tort  causing  the 
injury,  when  testified  to  by  the  physician,  in 
connection  with  a  description  of  the  symptoms 
which  he  observes  in  the  course  of  his  attend- 
ance and  treatment. 

2.  According  to  the  principle  laid  down  by 
this  court  in  Railway  Co.  v.  Gravitt  20  S.  E. 
5.50,  the  railway  company  was  not,  relatively 
to  the  plaintiff,  who  was  injured  by  a  passing 
train  about  125  yards  from  a  public  crossing, 
under  any  duty  to  comply  with  the  statutory 
requirements  as  to  blowing  the  whistle  and 
checking  the  speed  of  the  train,  and  consequent- 
ly the  failure  to  observe  these  requirements  was 
not,  as  to  her,  negligent  and  she  was  not  entl- 
tied  to  recover. 

Bleckley,  C.  X,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Dora  Smith  against  the  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Com- 
pany for  personal  Injuries.  Judgment  was 
rendered  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

The  following  Is  tbe  official  report: 

Dora  Smith  sued  the  railway  company  for 
damages  ftom  personal  injuries  which  she 
alleged  she  received  from  being  Injured  by 
a  collision  between  a  train  of  defendant 
and  a  buggy  In  which  she  was  riding,  on  or 
near  the  public  road;  her  declaration  alleg- 
ing that  the  collision  was  caused  by  the  neg- 
ligence of  defendant's  employes  in  not  giv- 
ing warning  of  the  approach  of  the  train,  and 
not  checking  its  speed  for  the  road  crossing. 
She  obtained  a  verdict  for  $2,500.  Defend- 
ant moved  for  a  new  trial,  and,  the  motion 
being  overruled,  excepts. 

Tbe  motion  contahied  the  general  groundb 
that  tbe  verdict  was  contrary  to  law.  evi- 
dence, etc    Also  because  the  court  erred  1» 
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permitting  a  witness  (Hammond)  to  testify 
over  objection  of  defendant's  counsel:  "She 
complained  whUe  he  visited  her,  and  un- 
til he  dismissed  her.  She  was  complain- 
ing of  pain,  and  complaining  of  her  back." 
llie  objection  was  upon  the  ground  that 
■Dch  complaints  were  not  admissible  un- 
less they  could  be  brought  within  the  range 
of  res  gestae,  and  the  court  ruled  that  he 
would  permit  witness  to  testify  to  such  com- 
plaints until  the  witness,  who  was  the  at- 
tending physician,  dismissed  her  from  his 
care.  Further,  because  the  court  erred  in 
refusing  to  grant  a  nonsuit,  defendant  hav- 
ing moved  therefor  upon  the  ground  that  the 
evidence  showed  that  It  was  the  frightening 
of  the  horse  by  the  flashing  of  the  headlight 
and  the  rumbling  of  the  train  which  caused 
the  Injury,  and  that  the  negligence  set  out 
In  the  declaration  had  nothing  to  do  with 
the  Injury;  that  the  viola tloa  of  the  stat- 
atory  diligence  complained  of  by  plaintiff  had 
nothing  to  do  with  the  injury.  The  testi- 
mony showed:  Plaintiff  and  one  Brown  were 
out  driving  in  a  top  buggy,  and  were  at  a 
point  where  the  public  road  and  the  railroad 
were  very  close  together,  having  traveled  a 
short  distance  beside  the  railroad,  the  space 
between  the  road  aud  the  railroad  narrow- 
ing until  they  reached  the  point  above  men- 
tioned. She  did  not  see  anything  of  the 
train,  and  did  not  hear  any  train,  until  It 
came  right  up  behind  her.  Her  attention 
was  attracted  by  the  rattling  noise  and  the 
rumbling.  It  came  dashing  up  like  a  flash  of 
lightning,  and  frightened  the  horse,'  and 
Brown  was  unable  to  hold  him.  The  train 
rushed  by  without  blowing  at  all.  Did  not 
see  any  headlight,  and  In  fact  did  not  know 
If  she  saw  any  headlight  at  all.  Thinks  It 
was  the  engine  got  hold  of  the  buggy.  Is 
sure  she  could  not  say  whether  it  was  the 
engine  or  not  It  all  came  up  like  a  fla^h  of 
lightning.  It  was  the  noise  that  frlgbtoied 
the  hwse,  and,  as  for  the  headlight,  she  does 
not  remember  to  have  seen  one  at  alL  When 
the  horse  was  frightened,  he  Just  stood  up. 
Did  not  have  time  to  turn  away  from  the 
train.  By  that  time  the  buggy  was  torn  to 
pieces.  Does  not  think  the  horse  backed 
down  the  bank.  Thinks  the  buggy  was  near 
enough  to  the  train  for  the  train  to  catch  It 
aa  It  passed.  The  dirt  road  and  the  railroad 
are  all  together,  the  one  Just  a  little  higher 
than  the  other.  Does  not  know  bow  far  the 
dirt  road  is  from  the  railroad,  bat  It  is  very 
near.  The  horse  stood  up,  and  Brown  tried 
to  hold  him,  but  failed  to  do  so.  He  didn't 
have  time  to  go  anywhere.  The  road  does 
not  come  far  away  from  the  railroad  at  any 
place  until  they  cross.  This  was  a  very 
dose  place,  and  extends  for  some  little  dis- 
tance. It  Just  dipped  down  to  the  road,  and 
then  went  away  gradually  again.  Mr.  Brown 
drove  down  to  this  dip,  and  as  the  horse's 
bead  was  parallel  to  the  road  the  train  came 
up.  It  did  not  make  much  noise,  because 
tho  bnjrsy  top  was  up,  and  It  was  running 


very  fast;  tite  vety  fastest  «ta»  ever  saw  a 
freight  train  ran,— 25  or  30  miles  an  hour, 
to  the  best  of  her  knowledge.  Sbe  saw  It 
but  a  moment;— Just  like  a  flash  of  lightning. 
In  the  case  ot  suit  against  the  railroad  for 
the  horse  she  testified  that  the  train  was 
coming  behind  them.  That  there  was  no 
blowing  of  the  whistle.  If  there  had  been 
«be  would  have  beard  it  That  the  train 
came  behind  them,  and  frightened  the  horse. 
She  did  not  remember  to  have  answered  that 
there  was  a  headlight  and  Brown  held  ')y 
the  lines,  for  really  she  does  not  remember 
the  headlight  Did  answer  that  he  tried  to 
stop  the  horse,  but  could  not  do  it  Does 
not  remember  to  bave  answered  that  "the 
horse  reared  up  and  fell,  and  pulled  the 
buggy  right  over;"  but  he  was  obliged  to  have 
fbllen  and  pulled  the  buggy  over.  That  is  a 
fact  She  did  answer,  "Over  into  the  cut, 
and  the  train  caught  the  buggy,  and  'drug* 
us  a  few  yards."  She  did  answer  before  that 
they  were  going  towards  the  crossing;  tliat 
they  did  not  hear  It  blow  before  it  came  up; 
that  they  hefurd  It  Just  about  the  time  they 
saw  it;  that  about  tiie  time  they  saw  the 
headlight  they  saw  it;  and  that  the  time 
she  was  hit  and  heard  it  were  the  same 
time.  Can  not  truthfully  say  that  she  re- 
members seeing  the  headlight  but  supposes, 
if  she  said  It  before,  when  it  was  fresh  on 
her  memory.  It  is  so.  Does  not  remember 
to  have  answered  that  the  headlight  was 
shining  in  front  of  them,  but  supposes,  if 
she  answered  it  that  way,  that  was  the  way 
it  was.  The  horse  got  frightened,  and  got 
Into  the  ditch  some  way.  When  he  reared 
np  was  the  very  last  she  remembered.  Can- 
not say  whether  the  buggy  moved  when 
Brown  pulled  the  lines.  The  train  had  hold 
of  it  at  that  time;  was  moving  the  horse 
about  that  time.  She  does  not  think  th^ 
coold  have  gone  safely  along  there  if  the 
horse  had  not  got  scared.  Supposes  people 
pass  along  there  if  the  trains  will  blow  the 
whistle,  and  let  them  have  a  chance  to  pa8& 
Does  not  think  the  road  Is  wide  enough  at 
that  point  for  a  buggy  to  pass  without  going 
on  the  railroad.  The  track  Is  some  higher 
than  the  dh:t  road;  and  thoe  is  some  space, 
but  very  little,  from  the  high  place  where 
the  bed  of  the  road  runs  to  the  track.  She 
does  not  mean  the  buggy  was  down  on  the 
railroad  track.  Of  course  It  was  when  the 
train  caught  hold  of  it  and  tore  it  up,  but 
certainly  they  were  not  driving  on  the  rail- 
road track;  were  following  the  dirt  road. 
She  has  passed  along  there  in  a  buggy  since 
without  trouble.  People  pass  along  there  all 
the  time.  The  horse  was  quite  frightened. 
Of  course,  when  the  horse  reared  up.  It  kind 
of  turned  the  buggy  so  that  the  train  could 
catch  it  The  train  came  up  very  quick. 
Of  course,  that  is  what  frightened  the  horse, 
—the  train  coming  up  with  the  noise,  head- 
light, and  everything  else,  coming  up  with  a 
dash.  She  traveled  the  mainroad,  and  Jusl  be- 
fore she  got  to  this  place  there  was  a  fence. 
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and,  If  they  bad  blown  tbe  whistle,  she  would 
have  stopped,  and  had  the  fence  between 
her  and  the  railroad.  It  is  Just  a  little  way 
back  of  the  fence.  The  fence  turned  out 
from  the  railroad,  and  crossed  the  railroad 
Just  below  where  she  was  hiurt  The  fence 
comes  along  down  the  side  of  the  railroad. 
She  could  not  hear  the  train,  of  course,  for 
the  woodland  between.  It  further  appeared 
for  plaintitF  that  from  the  crossing  which 
plaintiff  and  the  train  were  approaching  to 
the  placeof  Injury  was  about  130  yards;  that 
it  is  about  700  yards  from  the  crossing  next 
above,  and  which  crossing  plaintiff  and  the 
train  had  passed  over  before  approaching  the 
crossing  first  mentioned,  to  said  crossing; 
and  that,  approximately,  the  public  road  runs 
parallel  with  the  raUroad  all  the  way  along 
from  one  of  these  crossings  to  the  other,  com- 
ing clos<T  where  the  accident  happened  than 
at  any  other  point 

McCutchen  &  Shumate  and  Hosklnson  & 
Harris,  for  plahitifl  in  error.  Wrights  & 
Harper  and  Dean  &  Smith,  for  defendant  In 
error. 

PER  CURIAM.    Judgmeat  reversed. 


m  Oa.  2S6) 

CENTRAL  RAILROAD  A  BANKING  CO. 
T.  MURRAY. 

(Supreme  Court  of  Georgia.     Sept  17,  1894.) 

Action  aoaihst  Railkoad  Compant  —  Sbttins 
Fire  to  Growing  Timber  —  Mbasubb  of  Dam- 

AOES — DeSTRDCTION   OF  FENCES. 

1.  Where  growing  timber,  much  of  it  young 
and  immature,  is  destroyed  by  fire  as  a  conse- 
quence of  a  negligent  tort,  and  there  is  no  de- 
preciation in  the  market  value  of  tlie  land  by 
reason  of  the  destruction  of  the  timber,  the 
measure  of  damages  is  the  value  of  the  timber 
destroyed  in  its  then  state  as  attached  to  the 
land  on  wliich  it  grew,  which  value  is  to  be  as- 
certained by  evidence  as  to  what  the  owner  of 
the  premises  could,  under  all  the  circumstances, 
have  realized  from  the  timber  destroyed,  by  ap- 
propriating it  to  use  himself,  to  the  extent  of 
any  demand  for  it  made  by  his  own  wants  at 
and  about  the  time  of  the  fire,  and  by  selling  it 
to  others  to  the  extent  of  any  demand  for  it 
which  then  existed;  the  value  to  be  reckoned 
at  the  worth  of  the  timber  as  it  stood  upon  the 
land  when  it  was  destroyed,  not  computing  any- 
thing additional  thereto  for  the  increase  which 
would  have  resulted  from  severing  it  from 
the  realty,  removing  it  to  the  place  of  use  or 
sale,  and  putting  it  in  condition  to  be  used  or 
sold. 

2.  Timber  injured  by  the  fire,  but  not  de- 
stroyed, is  to  be  dealt  with  on  the  same  basis, 
to  the  extent  of  the  difference  l>etween  its  val  ae 
as  it  was  before  the  fire  and  as  the  fire  left  it 

3.  For  leaves  and  trash  which  the  fire  con- 
sumed there  could  be  a  recovery  to  the  extent 
that  the  owner  could  have  used  or  disposed  of 
the  same  in  supplying  any  demand  then  existing 
or  near  at  hand,  the  measure  being  the  value 
of  the  raw  material  as  it  lay  on  the  ground,  not 
including  in  the  quantity  to  be  paid  for  any  of 
the  material  which  could  not  have  been  used  or 
sold  to  supply  the  demand  then  existing,  or 
which  arose  soon  thereafter.  For  material 
which,  had  it  not  been  destroyed,  would  have 
been  mere  waste  in  the  woods,  there  can  t>e  no 
recovery. 

v.20s.B.no.5 — 9 


4.  For  fencing  injured  or  destroyed  the  re- 
covery should  be  measured  by  the  cost  of  re- 
storing it  and  making  its  condition  as  good  as 
that  in  which  it  was  when  injured  or  destroyed. 

5.  The  declsxation  was  suificient,  and  there 
was  no  error  in  overruling  the  demurrer  thereto. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Houston  county; 
A.  L.  Miller,  Judge. 

Action  by  J.  J.  Murray  against  the  Central 
Railroad  &  Banking  Company  for  damages 
trom  a  fire  caused  by  an  engina  Judgment 
was  rendered  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  following  is  the  official  report: 

Murray  sued  the  railroad  company  for 
damages  sustained  by  the  setting  out  of  fire 
from  its  locomotives.  He  obtained  a  ver- 
dict and  a  new  trial  was  granted,  which 
Judgment  was  afBrmed  by  this  court  at  the 
March  term,  1892.  15  S.  E.  645.  At  the 
second  trial  the  defendant  demurred  to  the 
declaration,  and  moved  to  dismiss  it  on  the 
ground  tliat  it  set  forth  no  sufficient  cause 
of  action,  and  on  three  special  grounds. 
This  demurrer  was  overruled,  and  the  de- 
fendant assigns  error  on  that  ruling.  Un- 
der the  evidence  and  the  charge  of  the  court 
the  Jury  found  for  the  plaintiff  $700.  A  new 
trial  was  denied,  and  the  defendant  excepts 
to  this  ruling  also.  The  declaration  alleges 
that  about  March,  1890,  the  defendant  by 
negligent  running  of  its  train  and  throwing 
out  and  emitting  sparks,  set  on  fire  the  stub- 
ble land  adjacent  to  plaintiff's  woodland, 
which  fire  spread  and  destroyed  much  of  the 
growing  timber  on  the  woodland,  and  dam- 
aged other  timber,  to  the  value  of  $1,500, 
burnt  up  and  destroyed  the  fencing  on  his 
pasture  land,  to  the  value  of  $500,  where- 
by he  was  deprived  of  the  use  of  the  pas- 
ture, of  the  value  of  $250,  and  burnt  and  de- 
stroyed the  leaves  and  litter  upon  said  lands, 
to  his  damage  $250.  In  another  count  it  is 
alleged  that  the  defendant  so  negligently 
kept  its  road  that  it  allowed  stubble  and  oth- 
er litter  easily  Ignited  to  remain  on  its  right 
of  way,  and  negligently  allowed  said  litter 
to  be  set  on  Are,  which  spread  frgm  the  right 
of  way  upon  adjoining  lands,  and  was  there- 
by communicated  to  plaintiff's  land,  where 
It  burnt  and  destroyed  the  timber,  fencing, 
pasture,  and  leaves  and  litter,  in  the  manner 
and  to  the  extent  above  stated.  The  special 
grounds  of  demurrer  were,  in  brief,  that  the 
allegations  as  to  damage  done  to  the  land 
were  too  general,  vague,  and  indefinite  to 
authorize  a  recovery;  that  there  was  no 
specification  as  to  the  number  of  trees  burned 
or  damaged,  or  their  respective  values,  and 
no  specification  of  the  quantity  or  value  of 
the  leaves  and  Utter,  so  as  to  enable  the  de- 
fendant to  take  issue  as  to  these  alleged 
Injuries;  It  being  contended  that  if  it  were 
not  shown  that  the  land  was  depreciated  In 
value  by  the  burning,  then  there  was  no 
damage. 

The  first  two  special  grounds  for  new  trial 
are  that  the  court  erred  in  allowing  witnesses 
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for  tbe  plaintiff  to  testify  that  the  damage 
done  to  him  by  the  burning  of  the  trees  was 
two  dollars  per  acre  and  three  dollars  per 
acre,  defendant  objecting  on  the  ground  that 
the  actual  damage  could  not  be  estimated  In 
this  way;  that  the  testimony  was  too  general 
and  Indefinite,  and  was  mere  opinion,  with- 
out such  knowledge  as  would  authorize  the 
jury  to  act  upon  it  Also  that  the  court  err- 
ed In  allowing  testimony  going  to  show  the 
damage  to  the  plaintiff,  instead  of  showing 
the  damage  to  the  land,  Judging  from  Its 
value  Immediately  before  and  after  the  In- 
Jury,  defendant  Insisting  that  this  was  the 
tme  measure  of  damage,  and  not  the  partic- 
ular special  value  of  tbe  trees  as  they  were 
growing  on  the  land,  or  the  leaves  and  trash 
as  they  lay  on  the  ground.  Another  groimd 
Is  that  the  court  orred  in  charging  the  Jury 
that  in  determining  the  amount  of  damage 
sustained  by  plaintiff  they  should  look  to  the 
quantity  and  value  of  the  timber,  trees  grow- 
ing on  the  land  considered  as  trees  and  tim- 
ber, without  regard  to  the  effect  upon  the 
value  of  the  land  at  the  time.  The  remaining 
ground  is  that  the  court  erred  In  refusing  to 
charge:  "Tliat  tbe  true  test  of  the  damage 
done  to  tbe  trees  and  timber  on  the  land  of 
the  plaintiff,  leaves,  grass,  and  litter  on  the 
land  (not  including  rails  In  the  fence),  is  the 
difference  in  the  v«lue  of  the  land  Just  be- 
fore the  fire  and  its  value  just  after  the  fire; 
and  if  tbe  value  of  the  land  was  not  dimin- 
ished by  reason  of  the  injury  to  the  trees, 
timber,  leaves,  grass,  and  litto'  by  the  fire, 
then  the  plaintiff  is  not  entitled  to  recover 
anything  on  account  of  the  injury  by  the  fire." 

R.  F.  Lyon,  Steed  &  Wlmberly,  and  J.  R. 
Uoopor,  for  plaintiff  In  error.  Hardeman, 
Uavis  &  Turner,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


«94  Oa.  «U) 

MITCHELIi  et  aL  v.  ANDREWS. 
(Supreme  Court  of  Georgia.     Sept  17.  1894.) 

Wbonopdi.  £!tiction  — Suino  out  Pbocbbs  with- 
out Pkobablb  Causi  —  Damages  —  Vbncb  — 
Waivbr  op  Ebbob. 

1.  Where  there  was  evidence,  both  for  and 
against  the  truth  of  a  plea  of  justification,  the 
jury  should  find  against  the  plea  unless  it  is 
sustained  by  a  preponderance  of  the  evidence. 
An  instruction  to  tUs  effect  is  the  same,  in  sub- 
stance, as  directing  the  junr  that,  in  order  to 
uphold  the  plea,  they  must  be  reasonably  satis- 
fied that  it  is  true. 

2.  Where  there  would  be  no  moral  right  to 
sue  out  legal  process  without  inrobable  cause,  it 
was  not  error  to  instruct  the  jury  that  there 
would  be  no  right  to  do  It  without  such  cause, 
and,  a  plea  of  jubtification  being  filed,  the  bur- 
den of  proof  as  to  the  right  womd  be  on  the  de- 
faidant 

3.  There  wos  no  error  in  charging  the  Jury 
on  the  subject  of  damages;  nor,  as  against  the 
defendants  below,  was  any  charge  complained 
of  erroneous. 

4.  A  suggestion  of  the  nonresidence  of  one 
of  the  codefendants  in  the  connty  in  which  the 
miit  is  located,  no  question  having  been  raised 
on  the  jniisdiction  until  after  verdict,  and  both 


defendants    having    appeared   and   pleaded,    la 
idle,  and  unfounded  as  a  ground  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  fh>m  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  of  trespass  by  William  A.  Andrews 
against  E.  J.  Mitchell  and  others.  Judgmoit 
was  rendered  for  plaintiff,  and  defendants 
bring  error.    Afilrmed. 

The  following  is  tbe  offlcial  report: 

Andrews  sued  Mrs.  Mitchell,  of  Fulton 
county,  and  Manley,  of  Henry  county,  in  the 
city  court  of  Atlanta,  for  the  wrongful  and 
malicious  suing  out  and  execution  of  a  war- 
rant to  dispossess  him  of  certain  premises  In 
the  town  of  Hampton,  Henry  county,  alllda- 
yit  having  been  made  and  the  warrant  sued 
out  by  Manley  as  the  agent  of  Mrs.  Mitchell. 
The  court  below  held  that  a  plea  by  both  the 
defendants  was  a  plea  of  justification,  there 
being  no  special  demurrer  thereto  for  want 
of  sufficient  fullness  and  certainty;  but  upon 
a  motion  for  new  trial  reversed  this  ruling. 
The  case  coming  to  this  court  at  the  October 
term,  1803,  it  waa  held  that  the  court  below 
erred  in  holding  said  former  ruling  erroneous, 
but  that  a  new  trial  was  properly  granted,  or 
rather  that  there  was  no  abuse  of  discretion 
in  granting  a  new  trial  upon  a  ground  al- 
leging newly-discovered  evidence.  18  S.  B. 
1017.  The  moUon  for  new  trial  then  in  ques- 
tion was  made  by  the  defendants.  Tbe  case 
tteing  again  tried,  there  was  a  verdict  for 
plaintiff  for  $400  damages.  Defendants 
moved  for  a  new  trial,  and,  their  motion  be- 
ing ovKTuled,  excepted.  Tbe  motion  con- 
tained the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  also 
the  ground  that  the  verdict  was  excessive. 
Further,  because  tbe  court  erred  in  charging: 
"By  the  plea  of  justification  the  defendants 
admit  that  they  procured  the  warrant  de- 
scrltted  in  plaintiff's  declaration,  and  that  un- 
der it  plaintiff  was  dispossessed  of  tbe  prop- 
erty in  question  in  tbe  manner  as  alleged,— 
that  Is  to  say,  by  tbe  constable  in  Henry 
county;  and  the  law  casts  upon  them  the 
burden  of  showing  that  they  bad  the  rig^t  to 
procure  said  warrant  to  dispossess  the  plain- 
tiff, and  this  they  must  do  to  your  reasour 
able  satisfaction,  by  a  preponderance  of  evi- 
dence." Alleged  to  be  error,  in  that  the  law 
does  not  require  in  this  class  of  cases  a  pre- 
ponderance of  evidence,  proof  to  a  reasonable 
certainty  being  all  that  is  required.  Also  be- 
cause the  issue  was  not  that  defendants  bad 
the  right  to  sue  out  the  warrant,  and  dispos- 
sess the  plaintiff,  but  it  was  only  incumbent 
upon  defendants  to  establish  that  they  acted 
with  probable  cause,  and  without  malice,  in 
procuring  the  warrant  and  having  It  exe- 
cuted. Error  in  charging:  "In  some  torts 
the  entire  injury  is  to  the  peace,  happiness, 
and  feeling  of  the  plalntiffa.  In  such  cases 
no  measure  of  damages  can  be  prescribed,  ex- 
cept the  enlightened  conscience  of  impartial 
Jurors."  Alleged  to  be  error,  in  that  it  was 
given  without  qualification,  and  was  calcu- 
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lated  to  mislefld  tbe  Jnry.  While  there  was 
no  proof  of  actual  damages,  there  was  proof 
of  the  kind  of  buainess  plaintiff  was  engaged 
in,  and  that  It  was  the  only  business  of  tbe 
kind  In  Hampton  at  the  time.  £>rror  In  char- 
ging: "Now,  In  the  light  of  these  definitions, 
did  the  defendants  procure  this  warrant  and 
dispossess  the  plaintiff  without  probable 
cause,  and  with  malice?  If  they  did,  and 
you  find  the  other  Issues  for  the  plaintiff, 
they  would  be  liable  to  him  for  damages,  and 
it  would  be  your  duty  to  so  find."  Alleged 
to  be  error,  because  there  could  be,  under  the 
law,  but  one  issue  in  the  case,  viz.  malice  and 
probable  cause,  and  the  court  groups  other 
issues  besides  that  of  malice  and  probable 
cause;  which  error  was  calculated  to  mislead 
the  jury,  and  induce  them  to  believe  that  the 
whole  case  was  thrown  open  to  them.  Be- 
cause the  verdict  was  contrary  to  the  follow- 
ing charge:  "Before  you  can  find  damages 
against  the  defendants  in  this  case,  you  must 
find  that  the  dispossessory  warrant  was  pro- 
cured malldously  and  without  probable 
cause,  both  concurring."  Error  in  charging: 
"In  every  tort  there  may  be  aggravating  cir- 
cumstances, dther  in  tbe  act  or  intention. 
In  that  event  the  Jury  may  give  additional 
damages,  eithw  to  deter  the  wrongdoer  from 
repeating  tbe  trespass,  or  as  compensation 
for  the  wounded  feelings  of  the  plaintiff." 
Alleged  to  be  error.  In  that  there  was  no  evi- 
dence of  aggravating  circumstances;  there- 
fore the  charge  was  unauthorized;  and,  as 
ih»e  were  no  actual  damages  proved,  nothing 
but  nominal  damages  could  legally  have 
been  given.  Because  the  court  should,  of  its 
own  motion,  have  withdrawn  the  case  from 
the  jury,  based  on  the  conduct  of  plaintiff's 
attorney  in  moving  the  court,  in  the  presence 
of  the  Jury,  after  the  evidence  had  closed, 
and  the  second  argument  begun,  to  allow  bim 
to  open  the  case,  and  introduce  Davis,  giving 
as  a  reason  that  Davis,  who  it  was  alleged 
made  the  affidavit  on  which  the  first  verdict 
was  set  aside,  was  in  court,  and  he  desired 
to  prove  by  Davis  that  the  affidavit  was  a 
forgery.  It  was  further  error  on  the  part  of 
the  court  to  ask  defendants'  attorney,  in  the 
presence  of  the  Jury,  if  he  had  any  objection 
to  reopening  the  case.  This  was  likely  to 
prejudice  the  jury  against  defendants'  said 
attorney,  from  his  standpoint,  having  to  of- 
fer objection  in  the  presence  of  the  jury.  It 
seems  that  this  objection  was  sustained.  In. 
a  note  to  this  ground  tbe  presiding  Judge 
states  that,  when  counsel  for  plaintiff  moved 
the  court  to  open  the  case  for  farther  evi- 
dence, he  asked  that  the  Jury  be  sent  out,  and 
the  defendants'  attorney  said,  without  being 
asked  by  the  court,  that  he  did  not  care  to 
have  the  jury  go  out  He  made  no  objection 
to  what  transpired  before  the  Jury,  and  this 
motion  is  tbe  first  intimation  to  the  court 
that  he  objected.  Because,  under  the  facts, 
the  defendant  Manley  is  entitled  to  a  new 
trial  on  the  groimd  that  he  resided  in  another 
county,  and  only  did  what  be  was  authorized 


to  do,  hence  the  court  had  no  jurisdiction  of 
him,  and  hence  a  new  trial  should  be  granted 
to  both  defendants  on  this  ground.  There 
was  no  plea  to  tbe  Jurisdiction. 

R.  J.  Jordan,  for  plaintiffs  in  error.    W.  J. 
Albert,  for  defendant  in  error. 

PBRCUBIAM.    Judgment  affirmed. 


(94  Ga,  465) 
BRANAN  et  al.  v.  EXCELSIOR  SHOB 

00.    et   al. 
(Supreme  Court  of  Georgia.     Sept  17, 1804.) 

ObSDITOKS'  Bliar-Dl8TBIBUTI0N  UP  ASSBTS— PbI- 
ORITT  OF  JUDOMEKTS. 

It  not  affirmatively  appearing  from  the 
record  that  the  creditors  who  commenced  their 
suits  before  the  creditors'  bill  was  filed — the 
judgments  thereon  being  rendered  after  the  re- 
ceiver was  appointed — acquired  any  legal  lien 
upon  the  assets  which  produced  the  money  to  l>e 
distributed  under  the  decree  on  the  creditors' 
bill,  innsmuch  as  this  money  may  have  been 
derived  from  choses  in  action  on  which  an  ordl 
nary  judgment  at  law  would  have  no  lien,  or,  if 
it  was  the  prodaoe  of  goods  sold  by  the  receiver, 
those  goods  may  have  been  sold  before  the  judg- 
ments were  rendered,  so  that  no  lien  upon  the 
goods  had  been  acquired,  this  court  cannot  hold 
that  the  court  below  erred  in  distributing  the 
fund  pro  rata  among  all  the  contesting  creditors, 
instead  of  giving  these  judgments  priority. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Tike  county; 
J.  S.  Boynton,  Judge. 

From  an  order  of  distribution  in  a  suit  on 
a  general  creditors'  bill  against  Miuphey  & 
Stroud,  Branan  Bros.,  creditors,  bring  error. 
AtUrmed. 

The  following  is  the  official  report: 

The  firm  assets  of  Murphey  &  Stroud  were 
put  Into  the  hands  of  a  receiver,  under  a  pe- 
tition in  the  natiure  of  a  general  creditors' 
bill.  When  the  cause  came  on  for  final  hear- 
ing upon  the  petition,  etc.,  and  ui>on  a  mo- 
tion to  distribute  money  in  the  receiver's 
hands.  It  was  agreed  that  as  to  the  latter  the 
presiding  judge  should  determine  all  ques- 
tions made,  without  a  Jury.  The  money  was 
claimed  by  various  creditors  of  Murphey  S/ 
Stroud,  who  obtained  their  judgments,  under 
the  petition  above  mentioned,  April  1,  1893. 
Branan  Bros.,  who  had  obtained  Judgment 
against  Murphey  &  Stroud  on  May  19,  1892, 
after  the  appointment  of  the  receiver,  but  up- 
on suit  begun  before  such  appointment,  insist- 
ed that  the  money  should  be  first  applied  to 
their  Judgment  as  it  was  of  older  date  than 
those  of  the  other  creditors  mentioned.  The 
Judge  held  that,  after  paying  costs  and  attor- 
ney's fees  to  certain  mortgagees  older  thaii 
any  Judgment,  the  money  should  be  prorated 
between  all  the  judgments,  and  refused  to 
give  any  prefa-eoce  to  Branan  Bros.  To  this 
decision,  Branan  Bros,  excepted. 

R.  L.  Merritt  for  plaintiffs  in  error.  Stew- 
art &  Daniel,  S.  N.  Woodward,  J.  J.  Rogers, 
S.  J.  Hale,  J.  F.  Redding,  and  E.  F.  Dupree, 
for  d^endants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


Digitized  by 


Google 


IS3 


SOUXHBASTOBN  RBPOBTBR,  Vol.  20. 


(Ga. 


(94  Ga.  403) 

GAKDNBR  t.  STATBJ. 

(Supreme  Coart  of  Georgia.     March  19,  1894.) 

Assault  with  Iktbst  to  Uubdeb  —  Adhib8zbu<- 
ITT  or  EviDBxoB— Review  on  Afpbal. 

1.  QUs  case  falls  within  the  rule  that,  va- 
lees  the  ground  of  objection  to  testimony  pre- 
sented to  the  trial  court  at  the  time  the  testi- 
mony was  admitted  appears,  the  matter  is  not 
one  for  review  by  the  supreme  court. 

2.  There  was  sufficient  evidence  to  warrant 
the  verdict,  and  no  abuse  of  discretion  in  deny- 
ing a  new  trial. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Fnlton  ooimlT'; 
R.  H.  Clark,  Judge. 

G.  W.  Gardner  was  convicted  of  assault 
with  Intent  to  murder,  and  brings  error.  Af- 
firmed. 

The  following  Is  the  ofiaclal  report: 

Dr.  Gardner  was  convicted  of  assault  with 
Intent  to  murder,  under  Code,  |  4337b.  His 
motion  for  a  new  trial  was  overruled,  and  he 
excepted. 

In  the  court's  charge  to  the  jury  they  wo'e 
directed  to  consider  whether  the  evidence 
showed  the  defendant's  guilt  imder  section 
4337b  or  section  4337c.  The  woman  on  whom 
he  oi)erated  was  a  white  girl  of  19  years,  un- 
married, and  pregnant,  when  she  went  to  him 
In  June,  1893.  At  the  time  of  the  trial,  No- 
vember 2, 1893,  she  had  been  married  to  Hoi- 
Ungsworth,  who  testified  that  he  sent  her  to 
the  defendant  Holllngsworth  was  charged 
In  the  same  Indictment  with  being  present, 
aiding  and  abetting  in  the  commission  of  the 
offense. 

The  woman  testified  that  nobody  sent  her 
to  see  defendant;  she  went  of  her  own  ac- 
cord; but  afterwards  testified  that  she  went 
to  defendant  instead  of  to  another  doctor, 
who  was  her  regular  physician,  because  she 
was  sent  there.  She  had  known  defendant 
about  four  months.  She  told  him  about  her 
condition,  and  why  she  came  to  see  him;  and 
he  subjected  her  to  an  examination,  and  with 
his  hand,  or  some  other  Instrument  which 
she  did  not  see,  he  penetrated  her,  without 
hurting  her,  and  told  her  she  would  be  side 
In  a  few  days,  and  nobody  would  know  her 
troubles.  He  also  told  her,  if  she  was  not 
sick,  to  come  back  In  three  days;  and  she 
went  back  In  the  same  week,  and  he  gave  her 
some  little  tablets,  enotigh  to  last  two  days, 
one  to  be  taken  every  four  hours,  and  told 
her,  if  she  would  take  the  medicine,  her 
(rouble  would  soon  be  over,  and  nobody  would 
ever  know  It  Up  to  that  time  no  one  but 
defendant  had  given  ber  any  medicine,  or 
used  any  instrument  («i  b«.  Nobody  was 
with  him  when  he  made  the  examination  and 
used  the  Instrument  She  told  him  when  Bbe 
went  to  him  that  She  was  pregnant,  and  her 
general  health  was  good.  No  advice  was 
given  to  her  I^  any  doctor  or  by  defendant 
that  this  operation  was  necessary.  He  char- 
ged ber  $15  tor  his  services.  She  did  not  go 
to  see  him  for  any  sickness  other  than  the 
pregnancy.    Later  &i  the  same  month  she 


went  to  the  house  of  a  negro,  and  remained 
there  from  Wednesday  to  Monday.  She  was 
delivered  on  Saturday  night  by  Dr.  Wright, 
who  was  called  by  the  negro.  The  woman 
further  testified:  "I  was  In  the  family  way, 
before  my  child  was  bom,  about  three 
months,  so  far  as  I  can  ttSL  I  don't  know 
exactly  when  I  became  that  way  I  can't  telL 
I  had  no  symptoms— internal  symptoms— that 
the  child  was  alive.  Nevor  did  feel  that  the 
child  was  quick.  I  am  certain  of  that  I  mean 
to  state  now  that  I  never  did  at  all,  at  any 
time,  feel  the  motion  of  the  child.  I  didn't 
know  what  was  the  matter  with  me  before  I 
was  told." 

Dr.  Wright  testlfled:  "When  I  got  there  I 
foimd  her  in  labor,  labor  pains,  hemorrhage. 
I  asked:  "How  long  have  you  been  sick? 
What  is  the  matter  with  yon?*  She  said, 
'I  have  been  side  ever  since  Thursday.'  X 
said,  'What  is  the  trouble  with  youT*  She 
said,  'I  am  about  to  miscarry.'  'The  hemor- 
rhage could  hav«  been  brought  about  by  the 
use  of  the  hand  or  medlcdne.  It  would  have 
been  the  natural  way  if  it  followed  that  op- 
eration. I  was  strudc  with  the  unusual  char- 
acter of  It  That  was  the  reason  I  asked 
the  question.  The  hemorrhage  wss  not  very 
profuse.  Her  symptoms  were  mmatnral  in 
that  stage.  In  my  opinion  as  a  medical  ex- 
pert I  would  say  she  had  been  pregnant 
with  It  near  the  fifth  month,  I  tUnk.  nie 
stage  of  pregnancy  when  a  child  becomes 
'quick'  In  the  womb  is  about  four  or  four  and 
a  half  months,— the  natural,  usual  time.  I 
examined  this  child.  In  my  (4>inlon  as  a 
medical  expert  and  a  man  of  experience,  that 
child  had  life  in  Its  mother's  womb.  I  think 
it  had  passed  what  is  called  the  'quickening 
age.'  There  was  something  unnatural  In  the 
appearance  of  that  child  after  its  birth.  I 
noticed  that  it  looked  blue  along  in  the  abdo- 
men and  breast  That  could  have  beoi 
caused  by  tiie  use  of  an  Instrument  on  the 
mother.  There  are  several  drugs  and  medi- 
cines known  to  the  profession  that  will  pro- 
duce miscarriages,  which  can  be  admlnla- 
tered  in  powders,  liquids,  and  piUs.  The 
child  was  bom  dead.  When  I  first  went  Into 
the  house,  Hollingsworth  was  there.  I  then 
thought  he  and  the  woman  were  man  and 
wife.  He  paid  me  for  my  sfflvices.  When  a 
child  becomes  quick  in  the  womb,  I  think 
the  mother  will  feel  it  but  may  not  know 
what  it  is.  It  is  of  such  a  character  that  if 
the  child  does  move,  they  cannot  help  bat 
know  it;  they  feel  it;  the  system  feels  it  It 
causes  a  severe  nervous  spell  at  such  time, 
and  they  go  to  bed.  I  have  be^i  called  to  see 
them  when  they  say  they  did  not  feel  it  bat 
that  was  the  cause.  When  I  first  examined 
this  child  I  had  a  very  sorry  lamp.  I  exam- 
ined it  as  well  as  I  could;  not  very  well;  not 
OS  well  as  I  did  afterwards  In  the  daytime, 
at  the  coroner's  inquest  when  I  examined  It 
minutely.  I  earn  something  that  indicated  a 
bruise  about  the  lower  portion  of  the  ribs. 
I  cannot  tell  what  did  it    I  don't  know  that 
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I  noticed  it  as  particularly  that  night  as  at 
the  Inquest.  A  foetus  at  three  months  has 
skin  that  does  not  Io<^  lUce  one  at  full  age. 
It  has  no  discoloration.  The  boolcs  make  a 
little  distinction  between  abortion  and  mis- 
carriafe.  The  difference  is  before  quidien- 
Ing  and  after.  It  is  abortion,  I  believe,  after 
quicliening.  I  think  it  i&  I  am  not  ixtsitire 
now.  I  never  thought  anything  about  it.  I 
don't  know  which  comes  first,  a  miscarriage 
before  or  after  quickening,  or  an  abortion  be- 
fore or  after  quickening.  A  great  many 
things  will  produce  it,— a  fall,  lifting,  a  slhock 
or  fright,  etc,  A  young  mother  pregnant 
with  her  first  clilld  is  not  apt  to  feel  it  as  an 
older  and  more  experienced  mother.  They 
are  not  apt  to  know  It  as  weU.  It  is  more 
likely  for  an  abortion  to  be  produced  from  an 
instrument  of  any  kind,  and  an  internal  ad- 
ministration of  medicine  for  that  purpose, 
than  any  other  cause,  a  great  deal.  My  opin- 
ion as  to  the  age  of  this  foetus  is  that  it  was 
about  the  end  of  the  ilfth  month.  I  asked 
ber  partionlarly  about  her  last  siduiess,  and 
all,  that  night,  and  she  told  me  all  about  it, 
and  I  counted  it  up.  From  the  size  of  the 
child  and  the  development— it  showed  the  sex 
plainly— and  the  maturity  of  it  I  thought  was 
about  five  months,"  etc 

The  motion  for  new  trial  alleges  that  the 
verdict  Is  contrary  to  law  and  evidence,  and 
thefollowing(thirdground):  "The  court  erred 
in  allowing  the  witness  Dr.  Wright,  over  ob- 
lection  of  defendant's  attorney,  made  at  the 
time,  to  testify  as  follows:  'I  want  to  ask  yoa 
whether  it  was  five  months.  Answer.  'I 
think  it  was  about  the  end  of  the  fifth  month. 
I  asked  her  particularly  about  her  last  sick- 
nees,  and  ail,  that  night,  and  she  told  me  all 
about  it,  and  I  counted  it  up.' "  Also:  "The 
court  erred  In  not  ruling  out  the  testimony  set 
out  in  the  third  ground  thereof,  that  ruling 
having  been  invoked  by  defendant,  and  It 
further  showed  that  the  witness  formed  an 
opinion  as  to  the  age  of  the  foetus  from  what 
the  woman  told  him,  and  not  as  a  medical 
expert  I  understood  the  witness  to  testify 
as  an  e:q)ert,  altbou^  he  to<d(  the  precau- 
tion to  have  the  young  woman's  account  of 
it" 

R.  J.  Jordan,  for  plaintiff  In  error.  O.  D. 
HiU,  SoL  Gen.,  for  the  State. 

'PER  GUBIAM.     Judgment  aflirmed. 


(94  Oa.  63S) 

DOYLE  V.  DAYS. 
fSupreme  Court  of  Georgia.     S^t.  17,  1894.) 

AOTIOH     BT    TbNANT  —  UNLAWFUL    EVICIION     BT 

Landlord — Damaobs — Loss  of  Businbss. 
Concedine  the  plaintiff's  right  to  recover 
some  amount,  the  evidence  was  too  vague,  im- 
oertain,  and  indefinite  to  authorize  a  recovery 
in  his  favor  for  the  sum  of  $750.  The  jury 
having  been  instmcted  by  the  court  to  find  snch 
damages  only  as  wonld  compensate  the  plain- 
tiff for  the  actual  damage  he  may  have  suffered, 
and  not,  therefore,  having  passed  upon  the  ques- 
tion of  exemplary  or  pnmtive  damages,  and  the 


evidence  not  containing  sn^dent  facts  or  data 
on  which  to  estimate  or  calculate  the  actual  loss 
sustained  by  the  plaintiff  in  his  business  by  rea- 
son of  his  alleged  unlawful  eviction  by  the  de- 
fendant (a  specific  item  of  loss  by  dealing  in  reaJ 
estate,  referred  to  in  the  evidence,  being  too  re- 
mote to  be  recovered  as  damages  in  this  case), 
the  verdict  cannot  be  sustained. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Savannah;  A.  H. 
MaciDonell,  Judge. 

Action  of  trespass  by  Paul  Days  against  M. 
J.  Doyle.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

The  following  is  the  official  report: 

Days  sued  Doyle  for  damages,  alleging  that 
on  July  1, 1891,  plaintiff  was  in  the  quiet  and 
legal  possession  of  certain  premises  in  Sa- 
vannah under  a  contract  of  rent  from  Doyle, 
trustee;  that  defendant,  by  plaintiff's  con- 
sent, entered  upon  the  premises  for  the  pur- 
pose of  doing  certain  work  thereon,  and  to 
retiu-n  them  to  plaintiff's  possession  when  he 
should  demand  them;  that  on  August  28, 
1891,  he  did  demand  them  of  defendant, 
but  defendant  refused  to  deliver  possession 
of  them  to  him,  and  excluded  him  from  the 
possession  of  them,  to  which  he  was  legally 
entitled,  to  his  damage  $2,000.  In  another 
count  plaintiff  alleged,  that  defendant  by 
his  consent  entered  upon  the  premises  to  do 
certain  work  thereon,  and  to  return  them  to 
plaintiff  in  a  condition  reasonably  suited  for 
the  business  of  a  fish  merchant  which  peti- 
tioner was  conducting  at  the  time  on  said 
premises,  and  that  defendant,  being  so  in  pos- 
session, wiUfuIIy  and  wrongfully  broke  up, 
removed,  and  changed  the  arrangement  and 
contrivances  of  petitioner  for  carrying  on 
said  business  on  the  premises,  so  as  to  wholly 
deprive  him  of  the  use  of  the  premises  there 
after  for  said  business,  to  his  damage  $2,000, 
The  Jury  found  for  plaintiff  $750,  and,  de- 
fendant's motion  for  new  trial  being  over- 
ruled, he  excepted.  The  grounds  of  the  mo- 
tion were  that  the  verdict  was  contrary  to 
law,  to  the  evidence,  to  the  charge  of  the 
court,  decidedly  against  the  weight  of  the 
evidence,  without  evidence  to  support  it,  and 
was  excessive. 

Much  evidence  was  introduced.  Brletly 
stated,  that  for  the  plaintiff  was  to  the  fol- 
lowing effect:  In  Jime,  1891,  plaintiff  was 
holding  a  fish  house  in  Bay  lane,  Savannah, 
under  a  contract  of  rent  from  Doyle,  trustee, 
at  the  rate  of  $200  annually,  payable  $16.66% 
monthly  in  advance.  He  was  holding  over 
by  agreement  his  tenancy  having  begun  un- 
der a  written  lease  for  10  months  made  in 
1887;  and  it  was  agreed  between  him  and 
Doyle  that  the  tenancy  might  be  terminated 
at  any  time,  on  30  days'  notice  to  that  effect 
given  by  either.  Doyle  wanted  to  make 
some  repalra,  and,  after  some  demurring. 
Days  moved  out  with  his  family  (who  occu- 
pied the  upper  part  of  the  house  as  a  resi- 
dence), in  order  to  allow  the  repairs  to  be 
made,  Doyle  at  the  time  promising  he  could 
let  Days  liave  half  of  the  fish  house  by  the 
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Ist  of  August  Days  told  him  It  was  hard- 
ly enough,  but  he  would  try  and  do  the  best 
be  could  If  Doyle  would  let  him  have  half  of 
the  down  stairs  by  the  1st  of  Aug^ust  Days 
tried  to  find  a  place  for  a  fish  house,  but 
without  success,  and  temporarily  occupied, 
by  the  kindness  of  Ely  Avereno,  a  portion  of 
the  premises  used  by  Ely.  Doyle  told  Days 
that  three  weeks  would  be  long  enough  to  flx 
what  he  was  going  to  do,  and  Days  told 
Doyle  be  would  get  some  kind  of  place  to  put 
bis  family  for  those  three  weeks,  and  did 
get  two  or  three  little  rooms,  where,  instead 
of  staying  three  weeks,  he  stayed  two 
months.  At  that  time  a  tenant  of  a  house 
belonging  to  him  was  ready  to  move  out,  but 
he  told  her  she  could  stay.  Doyle  kept  his 
hands  working  on  the  house  a  week  or  two, 
and  then  stopped.  Days  went  to  him,  and 
asked  when  he  was  going  to  get  the  house 
done,  and  Doyle  told  him  he  thought  he  bad 
better  get  another  place,  and  move  out  of 
there  altogether;  that  be  didn't  think  be 
could  let  Days  have  that  place  any  more, 
and  thought  he  was  going  to  occupy  It  him- 
self. Days  asked  him  why  he  did  not  tell 
him  that  before,  and  told  him  be  (Days) 
could  have  got  a  fish  house  by  that  time,  and 
might  have  moved  Into  his  own  bouse. 
Doyle  said,  well,  he  did  not  think  he  could 
let  Days  have  it  any  more;  and  Days  start- 
ed to  look  around  to  see  if  he  could  find  any- 
thing be  could  use  for  a  fish  house,  but  could 
see  nothing.  This  was  after  three  weeks. 
Doyle  did  not  let  blm  go  back  there,  though 
Days  demanded  the  place.  After  Doyle  got 
the  place  fixed  up,  be  would  not  let  Days  go 
back  unless  Days  paid  blm  $40  a  month. 
The  fish  business  gets  better  in  October  than 
it  Is  In  the  summer.  Days  was  at  Ely's  for 
two  months,  and  then  Ely's  business  began 
to  be  better,  and  Days  saw  it  was  impossible 
for  them  both  to  get  along  thei-e.  Days  then 
sold  bis  own  bouse  for  $1,000  less  than  he 
was  offered  for  It  some  time  before,  and 
bought  a  bouse  from  a  Mr.  Smith  to  use  for 
a  flsh  house,  but  was  not  able  to  pay  for  It, 
and  sold  it  for  about  what  it  cost.  It  was  a 
couple  of  months  before  he  started  again. 
His  stall  was  two  months  vacant,  and  his 
customers  all  scattered,  and  gone  to  some- 
body else,  and  would  not  come  back  to  blm. 
His  health  was  bad.  He  was  losing  money, 
and  was  compelled  to  quit.  He  had  a  large 
family,  and  when  be  was  in  business  it  cost 
blm  from  $1,300  to  $1,400  a  year  to  support 
tbem.  Some  years  he  would  make  $1,000  clear, 
and  sometimes  not  $10  clear.  After  he  left 
Doyle's  place,  and  started  out  first  at  Ely's, 
be  was  $1,500  out  of  pocket;  and,  not  only 
that,  but  lost  his  health,  and  since  that  has 
been  worrying  himself  to  death.  He  has  quit 
the  flsh  business,  because  not  able  to  keep  on 
any  longer,  and  does  not  know  yet  whether 
be  win  be  able  to  go  into  any  business.  Doyle 
did  not  tell  blm  he  was  going  to  flx  the  whole 
bouse,  but  told  him  he  was  going  to  take 
down  the  wall  between  the  flsh  house  and 


the  front  house.  Days  conducted  his  bnsiaees 
at  Ely's  on  a  very  small  scale.  He  did  not 
do  one-third  of  the  business  be  bad  been  do- 
ing. He  tried  to  do  business,  but  cotild  not, 
because  he  bad  no  place  to  do  it  Where  be 
used  to  buy  10,  15,  or  20  barrels,  he  could 
only  buy  2  barrels,  as  he  had  no  place  to  put 
them.  Days  went  Into  the  Smith  house  in  Oc- 
tober. After  be  bad  bought  the  Smith 
house,  Doyle  tendered  him  the  premises  on 
Bay  lane,  but  he  could  not  depend  on  Doyle. 
One  day  be  would  say  one  thing,  and  the 
next  day  another.  Doyle  told  Mr.  West 
(Days'  lawyer)  that  if  Days  would  not  prose- 
cute him  he  would  let  Days  have  the  place. 
That  was  after  October,  Days  thought,  and 
at  that  time  the  place  was  not  fitted  for  a 
flsh  house.  There  was  not  sufiS^clent  water.  It 
was  after  Days  got  the  Smith  place  that  Wood- 
bouse  came  to  Days  from  Doyle,  and  asked 
Days  bow  he  wanted  the  fish  bouse  fixed;  and 
Days  told  him  be  (Days)  had  nothing  to  do 
with  him  or  the  flsh  house.  Doyle  never  told 
Days  that  be  wanted  to  get  into  the  place  to 
fix  it  up,  and  never  gave  Days  30  days'  no- 
tice. Doyle  did  offer  Days  the  place  in  Mr. 
West's  office,  but  the  next  day  told  Days  be 
would  not  let  him  have  the  place,  or  that  he 
did  not  think  he  could  let  him  have  the  place. 
The  following  colloquy  passed  between  a 
Juryman  and  Days  while  Days  was  on  the 
stand:  "Q.  Was  your  loss  of  business  due  to 
your  loss  of  health?  A.  Yes,  sir;  I  had  been 
suffering  with  asthma  before  that  I  have 
been  suffering  with  asthma  for  years,  but 
since  that  business  I  feel  worse  eveiy  day, 
and  the  worry  and  excitement  made  me  sldi. 
Q.  Did  you  get  sick  on  account  of  your 
trouble,  or  did  you  lose  your  business  be- 
cause you  were  sick  and  could  not  attend  t» 
It?  A.  I  got  so  bad  from  the  worry  that  I 
was  not  able  to  carry  on  my  business,  be- 
cause I  was  losing  money  every  day.  My 
health  was  not  good,  because  I  had  so  much 
worry  to  support  my  family.  Q.  Didn't  yon 
give  up  your  fish  business  on  account  of  your 
health?  A.  Both  on  account  of  my  healtb 
and  on  account  of  losing  money  every  day." 
In  a  letter  from  Doyle  to  Mr.  West,  dated 
September  26,  1891  (the  last  letter  firom 
Doyle  appearing  In  evidence),  statements 
were  made  that  from  the  time  Days  moved 
out  until  now  the  mechanics  have  been  at 
work  reconstructing  and  repairing  the  prem- 
ises; that  they  are  now  about  ready,— plas- 
tering still  going  on;  and  that  Mr.  Days  can 
now  move  In  on  the  f orm^  terms,  rent  to  be- 
gin on  the  1st  of  October  In  advance.  On 
September  29th  Mr.  West  wrote  to  Mr.  Doyle 
that  be  was  instructed  by  Days  to  say  that 
he  would  reoccupy  the  premises  as  soon  as 
they  should  be  put  in  the  condition  "speci- 
fied this  morning,  to  wit,  water  and  sewov 
age,  conveniences  suitable  for  a  fish  house, 
partition  placed  so  as  to  cut  off  the  adjoin- 
ing premises  In  the  rear  of  bis.  The  inten- 
tion of  reoccupaney  refers  to  the  whole  prem- 
ises originally  occupied  by  blm." 
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For  the  defendant  tbe  evidence  was.  In 
brief:  Doyle  went  with  a  contractor  to  the 
premiBes,  and  Days  promised  to  get  out  by 
the  Ist  of  July.  When  work  was  begun, 
about  the  Ist,  Days  was  still  not  out  of  the 
house.  The  work  was  carried  on  continuous- 
ly, and  was  not  finished  until  October.  The 
jKHTtlon  of  the  premises  occupied  as  a  fish 
house  by  Days  was  In  an  unsanitary  condi- 
tion, and  all  the  joists  were  rotten  and  un- 
safe. They  were  taken  down,  new  joists  and 
new  floor  put  in,  the  south  wall  of  the  build- 
ing was  taken  down,  the  stairs  were  altered, 
and  much  other  work  done.  This  work  was 
expensive  and  was  necessary.  Doyle  sent 
Woodhouse,  a  carpenter  who  was  working 
OD  tbe  building,  to  ask  Days  how  be  would 
like  to  have  the  house  fixed,  when  Days  told 
him  be  had  nothing  to  do  with  it  This  was 
while  Woodhouse  was  at  work  on  the  build- 
ing, some  time  between  the  first  part  of  Sep- 
temb»  and  tbe  first  we^  In  October;  was 
before  Days  liad  bought  the  Smith  house. 
Before  Doyle  made  the  repairs,  he  gave  Days 
30  days'  notice  that  he  wanted  to  make  some 
improvements,  and  at  tbe  expiration  of  the 
30  days  would  like  to  have  permission  to  en- 
ter and  make  these  Improvements.  At  tbe 
end  of  the  30  days.  Days  would  not  let  the 
contractor  enter,  and  Doyle  saw  Days,  and 
told  him  it  was  necessary  for  all  concerned 
to  have  the  partition  taken  down;  and  Days 
then  made  arrangements  to  move,  but  left 
his  fish  boxes  there.  The  fish  house  was  re. 
constructed,  and  was  according  to  rule,  with 
double  flooring,  aU  necessary  water  pipes,  etc. 
Doyle  went  to  West's  office,  and  he  said  the 
fish  house  was  not  large  enough.  Days  was 
there.  Doyle  said  to  Days  and  West  that  be 
would  put  the  place  in  any  kind  of  shape  to 
avoid  trouble.  Days  did  not  say  anything, 
but,  when  Doyle  left  West's  office,  Doyle  un- 
derstood that  the  matter  was  settled,  and 
that  Days  would  move  in  again;  and,  the 
next  thing  Doyle  knew,  he  received  a  notice 
from  West  to  deliver  Days  his  goods,  up 
stairs,  and  did  deliver  them.  Doyle  told 
Days  he  would  put  the  place  in  condition  to 
suit  Days.  Days  objected  to  tbe  size  of  the 
flsh  house,  which  was  about  two-thirds  the 
size  of  the  old  flsh  house.  After  the  repairs 
were  made,  Doyle  thought  the  place  was 
cheap  at  $40.  Doyle  did  not  put  Days  out, 
but  Days  left  of  bis  own  accord. 

0'Ck>nnor  &  O'Byme  and  Denmark  & 
Adams,  for  plalntlfT  Ui  error.  Harden,  West 
&  McLaws,  for  defendant  in  errw. 

PIOB  OUBIAM.    Judgment  reversed. 


(43  g.  C.  387) 

HILL  V,  WESTERN  UNION  TEL.  CO. 
(Supreme  Court  of  South  Carolina.     Oct.  S, 
1804.) 
TwixonAra  Comfakies— Cifhek  Messaobb — Er- 
rors IN  Transhissiox. 
In  an  action  against  a  telegraph   com- 
pany for  failure  to  correctly  transmit  a  message. 


it  is  wror  to  strike  from  the  answer  allegations 
that  the  message  was  written  in  cipher  unintel- 
ligible to  defendant  or  its  agent,  and  so  intend- 
ed to  be,  and  that  defendant  was  not  informed 
of  the  importance  of  the  message,  or  the  prob- 
able consequence  of  a  failure  to  transmit  and 
deliver  it  correctly  and  promptly. 

Appeal  from  common  pleas  drcnit  court  of 
Abbeville  county;  I.  D.  Witherspoon,  Judge. 

Action  by  3.  0.  Hill  against  the  Western 
Union  Telegraph  Company  to  recover  dam- 
ages for  failure  to  transmit  correctly  a  mes- 
sage. From  an  order  striking  certain  allega- 
tions from  the  answer,  defendant  appeals. 
Beversed. 

J.  S.  Cothran,  for  appellant  Graydon  & 
Oraydon  &  Giles,  for  respondent 

POPE,  J.  The  present  contention  is  now 
confined  to  an  allegation  that  the  drcoit 
judge  (Judge  Witherspoon)  erred  when  he 
ordered  that  paragraph  4  of  defendant's  an- 
swer be  stricken  out  To  make  the  issue  be- 
tween the  i>artiee  more  intelligible,  it  may 
be  stated  that  the  defendant  In  deciphering 
a  cipher  dlspatob  addressed  to  the  plalntiS, 
erred  in  determining  that  the  sender  had 
written  the  word  "hold,"  when  In  fact  the  de- 
fendant should  have  deciphered  it  as  the 
word  "sold."  The  plaintiff,  alleging  serious 
pecuniary  loss  from  this  failure  of  the  de- 
fendant has  brought  this  action  for  $500 
damages.  In  the  answer  of  defendant  among 
other  things,  in  paragraph  4,  he  alleges:  "(4) 
That  said  message  was  written  in  cipher  un- 
intelligible to  the  defendant  or  its  said  agent, 
and  was  so  intended  to  be  by  the  said  Fewell 
[the  sender];  that  the  defendant  was  not  In- 
formed of  tbe  Importance  of  said  message, 
nor  of  the  probable  consequence  of  a  failure 
on  its  part  to  transmit  and  deliver  said  mes- 
sage, nor  of  the  probable  consequence  of  a 
failure  on  Its  part  to  transmit  and  deliver 
the  same  correctly  and  promptly."  Now,  if 
the  facts  here  alleged  are  necessary  as  the 
basis  of  a  proposition  of  law  which  the  de- 
fendant was  entitled  to  have  considered  as 
a  part  of  his  defense  to  plaintiff's  present  ac- 
tion, It  Is  evident  that  the  circuit  judge  has 
erred;  otherwise,  he  has  not  In  the  light  of 
our  decided  cases,— of  Aiken  v.  Telegraph 
Co.,  5  S.  C.  371;  PInckney  v.  Telegraph  Co., 
19  S.  0.  71,— and  especially  in' view  of  the 
very  recent  decision  of  the  United  States  su- 
preme court  in  the  action  of  Primrose  v. 
Telegraph  Co.  (decided  at  October  term, 
1893)  14  Sup.  Ct  1098,  we  are  forced  to  con- 
clude that  the  circuit  judge  erred  In  striking 
this  paragraph  from  the  answer.  We  avoid 
saying  more,  because  all  these  matters  must 
necessarily  come  before  the  circuit  court  for 
adjudication,  and  lest  we  might  Inadvertent- 
ly express  some  opinion  on  the  merits  of  this 
Interesting  controversy.  It  Is  the  judgment 
of  this  court  that  tbe  order  of  the  circuit 
judge,  in  so  far  as  It  orders  paragraph  4 
stricken  from  defendant's  answer,  be  re- 
versed. 

McIVER,  O.  J.,  concurs. 
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(C  S.  C.  330) 

BARLT  et  aL  T.  LAW  et  aL 

(Sapreme  Gonrt  of  South  Carolina.    Sept  21, 

1894.) 

HutBIBD  WOMAX— MOBTOAaB  OH  BbPARATB  PBOP- 
BBTT— ImTXBBST  ON  TbDST  FDNDB  —  BbTIBW  ON 

Apfbal,. 

1.  Where  a  married  woman  mortgages  her 
separate  estate,  the  burden  is  on  the  mortgagee 
to  show  tiiat  tile  debt  was  contracted  with  re- 
spect to  such  estate^ 

2.  On  appeal  from  a  decree  on  an  account- 
ing, exertions  to  matters  in  which  appellant  is 
not  interested  will  not  be  considered. 

3.  Where  a  married  woman.  In  part  paymeat 
for  lands  bought  in  her  own  name,  uses  the 
corpus  of  trust  funds,  in  which  she  has  only  a 
life  interest  in  the  income,  the  remainder  being 
in  her  children,  and  gives  a  mortgage  for  the 
balance,  on  an  accounting  between  such  chil- 
dren and  the  mortgagee,  interest  on  the  trust 
funds  used  should  be  allowed  to  the  children 
from  the  death  of  the  life  tenant. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  comity;  James  F.  Izlar,  Judge. 

Action  by  Annie  Law  Early  and  others 
against  Charles  G.  Law  and  others  to  re- 
move cloud  from  title,  and  for  an  account- 
ing. There  was  a  decree  for  plaintifTs,  from 
which  defendants  appeal.     AfiSrmcd. 

The  following  is  that  portion  of  the  decree 
of  the  circuit  Judge  referred  to  in  the 
opinion: 

"The  main  object  of  this  action  is  to  have 
the  court  declare  that  title  to  the  plantation 
or  tract  of  land  known  as  'Stony  Point,*  situ- 
ate in  county  and  state  aforesaid,  Is  now  in 
the  plaintlfrs,  and  that  they  ore  entitled  to  the 
possession  of  the  same.  In  order  to  obtain 
a  clear  und^standing  of  the  controversy  it 
is  necessary  to  state,  as  briefly  as  possible, 
the  facts  upon  which  the  action  Is  based.  It 
appears  that  on  the  4th  day  of  October,  1838, 
a  marriage  contract  was  entered  Into  be- 
tween John  C.  Gibson  and  Martha  A.  McCall, 
in  which  one  A.  L.  Scarborouf^h  was  named 
trustee.  John  C.  Gibson  died  In  1846.  A.  L. 
Scarborough,  trustee,  died  in  1853,  and  one 
Asa  Oodbold  was  substituted  in  his  stead  and 
place.  Asa  Godbold,  trustee,  died  in  1869, 
and  Martha  Gibson  died  on  the  17th  day  of 
June,  1870.  The  only  issue  of  said  marriage 
was  Desdemona  S.  GiI>son,  who  Intermarried 
with  Charles  O.  Law,  the  defendant,  about 
tbe  15th  day  of  January,  1857.  There  was 
also  a  marriage  contract  entered  into  be- 
tween the  said  Desdemona  S.  Gibson  and 
Ch.orles  C.  Law,  in  which  one  W.  H.  Godbold 
was  named  as  trustee.  W.  H.  Godbold  died 
in  1869.  From  1869  to  April,  1873,  there 
was  no  regular  trustee  under  this  last-men- 
tloued  marriage  settlement,  and  the  defend- 
ant Charles  C.  Law  assumed  the  duties  of 
such  trustee,  and  acted  as  such  in  all  mat- 
ters pertaining  to  the  said  trust  estate.  In 
April,  1873,  the  defendant  Charles  F.  Godbold 
w.as  appointed  trustee  in  the  place  and  stead 
of  \V.  H.  Godbold,  deceased,  and  Is  now  such 
truxiee.  On  the  13th  day  of  January,  1871, 
the  ilefeudaut  Charles  C.  Law  qualified  as 
aduiiuistrutor  of  the  personal  estate  of  Mrs. 


Martha  A.  Gibson,  deceased.  Desdemona  S. 
Law  died  on  the  29th  day  of  December,  1887, 
intestate,  leaving  surviving  her  her  husband, 
the  defendant  Charles  G.  Law,  and  two  chil- 
dren, Annie  Law  Early  and  Mary  D.  Caldwell. 
The  said  Mary  D.  Caldwell,  wlglnally  a 
party  plaintifF  herein,  died  since  the  com- 
mencement of  the  action,  intestate,  leaving 
surviving  her  her  husband,  J.  O.  Caldwell, 
and  two  infant  children,  Charles  L.  Caldwell 
and  Isabella  Gibson  Caldwell,  as  her  only 
heirs  at  law  and  distributees.  By  an  order 
of  this  court  the  heirs  at  law  and  distributees 
of  the  said  Mary  D.  Caldwell,  deceased,  were 
made  parties  plaintiff  In  this  action. 

"By  the  terms  of  the  marriage  settle- 
ment between  John  C.  Gibson  and  Martha 
A.  McCall,  the  trustee,  during  the  joint  llTea 
of  the  parties,  was  to  receive  the  rents  !uid 
promts  of  the  real  and  personal  estate,  and 
pay  the  same  over  to  the  joint  use  of  the 
parties,  or  suffer  the  parties  to  have  the 
joint  use  of  the  estate,  and  to  receive  the 
rents  and  profits  thereof,  without  Infringing 
upon  the  capital;  and  aftw  the  death  of 
the  said  John  C.  Gibson,  his  wife  surviving, 
to  stand  seised  and  possessed  of  the  estate 
for  the  use  of  the  said  Martha  A.  Gibson 
during  her  life,  and  after  her  death  then  to 
the  use  of  the  children  of  the  said  marriage, 
and,  if  the  said  Martha  A.  Gibson  should 
leave  no  children  living  at  her  death,  then 
to  the  right  heirs  of  the  said  Martha  A. 
In  fee.  The  trustee  was  empowered  to  col- 
lect all  choses  in  action,  moneys,  etc.,  and 
Invest  the  same  In  real  estate  and  negroes, 
according  to  his  discretion,  by  and  with  the 
assent  of  the  said  Martha  A.  Gibson,  ex- 
pressed In  writing,  and  stand  seised  and 
possessed  of  the  property  so  purchased.  In 
trust  for  the  same  uses,  interests,  and  pur- 
poses. The  marriage  settlement  entered  Into 
between  Charles  C.  Law  and  Desdemona  S. 
Gibson  Included  the  property  mentioned  in 
the  marriage  settlement  between  John  O. 
Gibson  and  Martha  A.  McCall,  which,  at 
the  death  of  the  said  Martha  A.,  would  vest 
absolutely  In  the  said  Desdemona  S.  Gibson. 
By  the  terms  of  the  marriage  settlement  I>e- 
tween  Charles  C.  Law  and  Desdemona  S. 
Gibson  the  trustee  therein  named  was  to 
have  and  to  hold  the  property  mentioned  in 
'Schedule  B,'  thereto  attached,  to  and  for 
the  sole  use  of  the  said  Desdemona  S.  for 
and  during  her  natural  life,  free  from  the 
contracts,  liabilities,  allenatlonB,  and  contiol 
of  her  husband,  Charles  C.  Law,  and,  after 
her  death,  to  and  for  the  issue  of  said  mar^ 
riage  then  living,  to  be  equally  divided  among 
and  between  them,  and  in  further  trust  to  al- 
low the  said  Desdemona  S.,  during  her  life, 
and  at  her  pleasure,  either  to  possess  and 
use  the  said  property  and  the  increase  there- 
of, or  to  account  and  pay  over  to  her  the 
annual  increase  of  the  same;  and  that  her 
receipt  therefor,  notwithstanding  her  cover- 
ture, should  be  a  complete  and  valid  dis- 
charge; and  upon  the  further  trust  that  tho 


Digitized  by  V^jOOyiC 


n.<xi 


SABLY  «.  LAW. 


137 


trustee  should,  upon  tbe  regoest  In  writing 
of  the  said  Otaarles  G.  Law  and  wife,  or 
the  survlTor  of  them,  sell  and  conv^  the 
whole  or  any  part  of  said  trust  property,  or 
tbe  Increase  of  the  same,  and  Invest  the 
proceeds  In  such  other  property,  consisting 
of  land,  slaves,  or  necessary  household  fur- 
niture, as  the  said  parties  or  the  survivor  of 
them  should  In  writing  direct,  provided  that 
the  said  Charles  C.  Law  should  not  have  any 
right  to  direct  a  sale  of  the  trust  property, 
should  he  survive  his  wUe,  and  at  her  death 
there  should  be  no  Issae.  There  are  other 
provisions  in  said  settlements,  which,  under 
the  facts  as  they  exist,  have  little  or  no  bear- 
ing upon  tbe  Issues  Involved.  I  have  there- 
fore only  extracted  such  portions  as  I  deem 
Important  to  the  present  Inquiry. 

-On  the  4th  day  of  August,  1873,  Charles 
OL  Law  entered  into  an  agreement  in  writ- 
ing with  one  J>.  Wyatt  Aiken,  for  the  pur- 
chase of  the  8tony  Point  plantation.  Sev- 
eral payments  on  account  of  tbe  purchase 
price  of  said  plantation  were  made  by  the 
defendant  Charles  C.  Law.  On  tbe  11th  day 
of  March,  1879,  a  conveyance  of  said  plantar 
tiou  was  executed  by  one  W.  Joel  Smith, 
U-uiitee,  to  the  said  Deedemona  S.  Law.  The 
consideration  expressed  In  this  conveyance  Is 
five  tlionsand  dollars.  Afterward^,  to  wit, 
«n  the  11th  day  of  August,  1879,  the  said  Des- 
demona  S.  Law  conveyed  seventy-seven  acres 
of  tlie  Stony  Point  plantation  to  her  daugh- 
tra-,  Mary  D.  CaldwelL  By  this  deed  it  is 
provided  that  tbe  seventy-seven  acres  are  to 
be  taken  by  the  said  Mary  D.  Caldwell  as 
part  of  her  share  in  the  estate  of  her  mother, 
tbe  value  to  be  accounted  for  in  the  distribu- 
tion of  said  estate.  The  Stony  Point  planta- 
tion now  contains  one  hundred  and  eighty 
acres,  more  or  less.  On  the  16th  day  of  Oc- 
tober, 1879,  the  said  Desdemona  S.  Law 
signed  and  delivered  to  the  said  Charles  C. 
Law,  her  husband,  an  instrument  of  writing, 
of  which  the  following  is  a  copy:  'Abbe- 
ville Co.,  8.  C  10th  April,  1879.  This  cer- 
tifies that  I  am  indebted  to  Charles  O.  Law 
in  tbe  full  and  just  sum  of  three  thousand 
five  hundred  dollars,  being  money  advanced 
by  him  to  me  for  the  purchase  of  Stony 
Point  plantation  (exclusive  of  the  amount  of 
land  given  by  me  to  my  daughter  M.  T>. 
Caldwell).  This  obligation  of  indebtedness 
is  not  to  bear  interest  during  our  Joint  lives, 
but  is  Intended  to  constitute  a  first-class 
mortgage  on  said  jK'emises  in  favor  of  G.  O. 
Law  or  his  assigns.  In  the  event  of  my  de- 
cease during  his  life.  In  witness  whereof  I 
have  signed,  sealed,  and  delivered  this  obli- 
gation to  him  as  of  the  day  and  year  ex- 
pressed. 16th  October,  1879.  Desdemona  S. 
I>aw.  [L.  S.]  In  presence  of  C.  V.  Law.' 
Afterwards,  to  wit,  on  the  8th  day  of  July, 
1884,  the  said  Desdemona  S.  Law,  to  secure 
the  payment  of  a  certain  promissory  note 
for  the  sum  of  $700,  made  by  her  to  Phillips 
it  JacUson,  and  bearing  date  the  1st  day  of 
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July,  1884,  executed  to  Ihe  said  PbllUps  & 
Jadcson  a  mortgage  of  the  Stony  Point  planta- 
tion, then  containing  one  hundred  and  eighty- 
five  acres,  more  or  less;  which  mortgage  was 
duly  recorded  in  the  office  of  the  register  of 
mesne  conveyances  for  said  county  on  the  day 
of  its  execution.  Since  the  death  of  the  said 
Desdemona  S.  Law  tbe  defendant  Charles  C. 
Law  has  been  in  the  possession  of  Stony 
Point  plantation,  and  has  received  the  rents 
and  profits  derived  therefrom.  The  evidence 
tends  to  show  that  the  rental  value  of  said 
plantation  is  about  $200  per  year. 

"A  number  of  questions  arise  in  the  cause. 
The  following,  however,  are  the  questions 
upon  which  the  rights  of  the  parties  chiefly 
stand,  and  upon  which  the  result  mainly  de- 
pends: (1)  How  much,  if  any,  of  the  mon- 
eys belonging  to  the  trust  estate  of  Desde- 
mona S.  Law  was  used  in  the  purchase  of 
Stony  Point  plantation?  (2)  Is  the  paper 
executed  by  Desdemona  S.  Law  to  the  de- 
fendant Charles  C.  Law  a  good  equitable 
mortgage,  having  lien  upon  the  said  planta- 
tion? And,  if  so,  from  what  time,  for  what 
amount,  and  to  what  extent?  (3)  Is  the 
mortgage  executed  to  Phillips  &  Jackson 
by  Desdemona  S.  Law  a  valid  mortgrage  on 
said  plantation?  And  (4)  is  the  defendant 
Charles  C.  Law  liable  for  tbe  rents  and  prof- 
its dwived  from  said  plantation  since  tbe 
death  of  Desdemona  S.  Law?  And,  if  so, 
for  what  sum?  I  wUl  consider  these  ques- 
tions in  the  order  In  which  they  are  stated. 

"There  can  be  no  doubt,  I  think,  but  that 
Stony  Point  plantation  was  ptuchased  by 
Desdemona  S.  Law.  It  is  true  that  tbe 
agreement  to  purchase  was  entered  Into  be- 
tween Charles  O.  Law  and  D.  Wyatt  Aiken. 
but  that  Desdemona  S.  law  afterwards  took 
the  place  of  Charles .  C.  Law  is  fully  shown 
by  the  evidence  in  the  cause.  The  paper  in- 
troduced by  the  defendant  Charles  O.  Law  as 
a  mortgage  on  said  plantation,  recites  that 
the  debt  intended  to  be  secured'  thereby  was 
money  advanced  by  Charles  C.  Law  to  Des- 
demona S.  Law  for  the  purchase  of  Stony 
Point  plantation,  and  the  conveyance  was 
made  to  her  by  W.  J.  Smith,  trustee.  This 
being  the  case,  I  shall  treat  Stony  Point 
plantation  as  the  property  of  Desdemona  8. 
Law.  The  purchase  price  of  this  plantation 
is  stated  in  the  conveyance  as  being  $5,000. 
I  have  carefully  read  and  studied  the  testi- 
mony, and  the  conclusion  reached  is  that 
$1,875  of  the  purchase  price  of  Stony  Point 
plantation  was  paid  out  of  moneys  be- 
longing to  the  trust  estate  of  Desdemona  S. 
Law,  and  the  remainder  thereof— $3,125— 
was  advanced  by  the  defendant  Charles  C. 
Law  out  of  his  own  funds.  It  is  admitted  by 
Charles  C.  Law  that  $1,200  of  the  moneys  of 
the  trust  estate  entered  this  purchase.  He 
only  claims  tliat  he  advanced  $3,500.  This 
would  leave  a  doftdt  of  $300  of  the  purchase 
price  of  the  plant.itlon  miaccounted  for,  and 
he  does  not  undertake  to  show  where  tl^ 
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som  came  tram.  Aa  he  had  In  his  hands  at 
the  time  maneys  belon^ring:  to  the  trust  es- 
tate, the  presnmptlon  Is  condoslve  that  sum 
was  paid  out  of  the  tmst  funds  In  his  hands. 
Again,  the  $375  paid  to  W.  Joel  Smith  was 
oertainlj'  moneys  belonj^lng  to  the  trust  es- 
tate. He  attempts,  it  Is  true,  to  show  how 
this  money  became  his  money.  The  expla- 
nation is  not  satisfactory.  Tlie  mere  dec- 
laration that  he  advanced  large  sums  of 
money  to  the  trust  estate,  and  reimbursed 
himself  with  this  $375,  is  not  enough  to 
change  the  character  of  the  fund.  He  does 
not  show  how  and  for  what  purposes  these 
large  expenditures  by  him  on  account  of  the 
tmst  estate  were  made.  This  he  should  have 
done.  Without  it,  the  court  cannot  say 
whether  or  not  the  ezpendittu-es  were  author- 
ized and  lawful. 

"Now,  as  to  the  paper  executed  by  Desde- 
mona  9.  Law  to  her  husband  to  secure  the 
amount  advanced  by  him  on  account  of  the 
purchase  money  of  Stony  Point  plantation. 
I  am  clear  this  paper  la  a  good  equitable 
mortgage,  and  as  such  may  I)e  enforced  be- 
tween the  parties.  The  rights  of  third  par- 
ties, however,  caimot  be  affected  thereby. 
Papers  of  this  Idnd,  informal  though  they 
be,  have  been  so  frequently  held  to  be  good 
equitable  mortgages  that  It  would  be  a  waste 
of  time  and  space  to  review  and  discuss  the 
authorities.  It  seems  to  me  that  this  paper 
must  be  regarded  as  a  mortgage  on  Stony 
Point  plantation,  as  destH-ibed  In  the  com- 
plaint, In  fbvor  of  the  defendant  Charles  C. 
Law,  to  secure  the  payment  of  $3,126,  with 
interest  from  the  29th  day  of  December, 
1887;  its  U&i  dating  from  the  16th  day  of 
October,  1879,  the  day  of  its  execution  and 
delivery. 

"The  next  qnestion  is  that  in  relation  to 
the  Phillips  &  Jackson  mortgage.  There  is 
no  question  as  to  the  execution  and  delivery 
of  the  note  and  mortgage  by  Desdemona  S. 
Law.  There  is,  however,  no  testimony  in 
regard  to  the  consideration  of  this  note  and 
mortgage.  The  only  witness  examined  with 
reference  to  these  papers  was  J.  P.  Phillips, 
the  survivor  of  the  late  firm  of  Phillips  & 
Jackson.  All  he  says  Is:  'All  the  credits  are 
on  the  iMipers.  I  had  no  knowledge,  at  the 
time  I  took  these  papers,  of  any  trust  affect- 
ing the  property.  The  mortgage  Includes 
the  judgment  that  is  set  up  in  the  complaint, 
and  represents  all  that  Mrs.  Law  owes  me. 
It  was  given  for  full  value.'  At  the  time 
these  papers  were  executed  by  Desdemona  S. 
Law  she  was  a  married  woman.  This  being 
■o,  the  bnrden  of  proof  was  on  the  defend- 
ant J.  P.  Phillips,  survivor,  to  show  that  the 
contract  was  made  by  the  said  Desdemona  S. 
Law  with  reference  to  and  for  the  benefit  of 
her  separate  estate;  in  other  words,  to  show 
afflrmatively  that  the  debt  which  the  mort- 
gage was  given  to  secure  arose  out  of  a  con- 
tract which  the  said  Desdemona  S.  Law, 
then  a  married  woman,  was  competent  to 


make.  1%I8  he  has  not  done.  Having, 
therefore,  failed  to  establish  this  fact  by 
proof,  he  fails  to  establish  any  Uabill^ 
against  the  said  Desdemona  S.  Law  or  her 
separate  estatet  Taylor  v.  Barker,  SO  a  G 
242,  9  S.  E.  115;  Chambers  v.  Bookman,  32 
S.  0.  455,  11  S.  E.  349. 

"The  last  question  stated  Is  In  relation  to 
rents  and  profits.  It  appears  that  the  de- 
fendant Charles  G.  Law  lias  been  in  the  ex- 
clusive use  and  occupation  of  Stony  Point 
plantation  since  the  death  of  his  late  wife, 
Desdemona  S.  Law,  and  lias  received  the 
rents  derived  therefrom  during  this  period. 
The  rule  of  law  applicable  to  this  question  is, 
I  think,  well  settled,  and  it  Is  not  necessary 
that  I  should  dte  authoritlea  to  support  it 
In  the  present  case  there  ttas  been  no  ouster 
by  the  defendant  Charles  O.  Law;  hence,  if 
liable  at  all,  he  is  only  liable  for  the  rents  re- 
ceived and  the  profits  made  upon  ao  mndi  of 
the  tillable  lands  as  he  rented  and  cnltlyated 
in  excess  of  bis  share.  The  testimony  in  re- 
lation to  rents  and  profits  Is  vague  and  un- 
saHsfaotory.  One  witness  testifies  that  there 
is  about  one  hundred  acres  of  open  land,  and 
two  testify  that  the  rental  value  of  the  tract 
is  from  $200  to  $250  per  annum.  How  much 
of  the  open  land  has  been  used  and  rented  by 
the  defendant  Charles  C.  Law  each  year  since 
the  death  of  his  wife  does  not  appear.  He 
testifies  that  he  received  some  rents,  but  no 
profits,  from  the  plantation;  that  the  average 
rent  received  for  the  last  two  years  was  one 
thousand  pounds  of  lint  cotton.  I  find  no  tes- 
timony as  to  the  price  of  cotton  during  these 
years.  If  I  should  fix  a  price,  it  would  be 
purely  speculative,  even  if  there  were  no 
further  difficulties  c(»mected  with  this  ques- 
tion. I  regard  the  testimony  too  slight  and 
indefinite  to  support  an  intelligent  and  ac- 
curate finding.  Tills  conclusion  renders  it  un- 
necessary to  determine  what  portion  of  the 
rents  and  profits,  If  any,  should  go  to  the 
trust  estate,— by  no  means  an  easy  question. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  lands  described  in  the  oom- 
plalnt,  known  as  the 'Stony  Point  Plantation,' 
be  sold;  *  •  *  that  out  of  the  moneys  or 
proceeds  arising  out  of  said  sale  the  said 
master  do  i>ay  first  the  costs  and  disburse- 
ments of  tills  action  as  taxed  by  the  clerk  of 
the  court,  and  any  lien  or  liens  for  taxes  and 
assessments  upon  the  said  premises  at  the 
time  of  said  sale;  that  he  pay  next  to  the 
plaintiffs  Annie  Law  Early,  Charles  C.  Cald- 
well, and  Isa1}eUa  Gibson  Caldwell  the  sum  of 
$1,87S,  with  interest  from  the  29th  of  Decem- 
ber, 1887,  according  to  their  several  and  re- 
spective rights  and  interests  (the  shares  of 
the  minors  to  t>e  paid  to  their  regularly .  ap- 
pointed guardians  or  guardian),  the  same  be- 
ing the  amount  of  the  trust  funds  Invested  in 
said  lands  as  hereinbefore  found;  that  said 
master  pay  next  to  Charles  C.  Law  the  sum 
of  $4,291.66,  his  mortgage  debt,  with  interest 
from  the  date  of  this  decree;  and  If  there 
shall  remain  a  surplus  after  paying  the  sums 
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herelnbetore  ordered  paid,  the  said  master  to  i 
bold  tbe  same  subject  to  the  further  order  of 
this  court  The  said  Mary  D.  Caldwell,  hav- 
ing been  advanced  by  her  mother  to  the  ex- 
tent of  the  value  of  the  seventy-seven  acres  of 
land  conveyed  to  her,  and  having  since  de- 
parted this  life,  leaving  as  her  heirs  at  law 
her  husband  and  two  minor  children,  it  is  or- 
dered that  it  be  referred  to  the  master  of  said 
county  to  take  testimony,  and  report  to  this 
court  the  value  of  the  seventy-seven  acres  of 
land  advanced  to  the  said  Mary  D.  GaldweU 
in  her  lifetime  at  the  time  of  the  death  of 
her  mother,  not  taking  into  the  computation 
the  improvements  put  upon  said  land  by  the 
said  Mary  D.  Caldwell,  in  her  lifetime.  It 
is  further  ordered  and  adjudged  tliat  the 
olaim  of  J.  P.  FhlUlps,  survivor,  be,  and  the 
same  is  hereby,  dlsaUowed  as  a  valid  claim 
against  the  estate  of  the  said  Desdemona  S. 
Law,  deceased." 

Benet  &  Oaron  and  Perrln  &  Cothran,-  for 
appellantB.  Ward  &  Woods  and  Parker  & 
McGowan,  for  respondents. 

POPS),  J.  The  facts  imderlying  tills  con- 
troversy are  sufficlaitly  stated  in  the  circuit 
decree^  which,  to  tliat  extent,  must  appear 
in  the  report  of  this  case.  Two  of  the  de- 
fendants, Charles  C.  Law,  and  J.  P.  Phillips, 
as  survivor  of  Phillips  &  Jackson,  have  ap- 
pealed from  the  decree  of  his  honor,  Judge 
Izlar,  filed  on  6th  day  of  May,  1893,  on  the 
fcdlowlng  grounds,  to  wit:  (1)  Because  his 
hon<x'  erred  in  holding  that  $1,875  of  the  trust 
money  under  the  marriage  contracts  set  out 
In  the  complaint  was  Invested  in  the  Stony 
Point  plantation,  whereas  he  should  have 
held  that  only  $1,200  was  so  invested,  or,  at 
most,  $1,575.  (2)  Because  he  erred  la  hold- 
ing that  only  $3,125,  with  interest,  was  due 
on  the  mortgage  given  by  Mra  Law  to  C.  O. 
Law.  (8)  Because  he  erred  in  not  holding 
that  the  children  of  Mary  D.  Caldwell  should 
account  to  the  estate  of  Mrs.  Law  for  the 
value  of  the  77  acres,  being  a  part  of  Stony 
Point  conveyed  to  her  by  Mrs.  Law  in  1S79; 
<Hr,if  not  to  account  In  that  way,  then  that  the 
value  should  be  charged  to  them  as  so  much 
upon  what  may  be  due  them  of  the  trust 
estate,  and.  If  more  tlian  tiiat  is  due  them, 
then  to  account  for  the  balance.  (4)  Because 
lie  »red  In  directing  one-half  of  $1,875,  and 
Interest,  to  be  paid  to  the  children  of  Mary 
D.  Caldwell,  whereas  he  should  have  or- 
dered such  portion  as  they  may  be  entitled 
to  to  be  held  until  the  land  conveyed  to  their 
mother  by  Mrs.  Law  should  be  accounted 
for.  (5)  Because  he  erred  in  not  holding  that 
the  77  aorea  conveyed  to  Mrs.  Caldwell  by 
Mrs.  Law,  being  a  part  of  the  Stony  Point 
plantation,  were  liable  for  their  pro  rata 
share  of  the  trust  funds  which  were  paid 
upon  the  purchase  of  Stony  Point  <6)  Be- 
cause he  erred  in  crediting  to  the  trust  es- 
tate $300,  which  he  states  is  necessary  to 
make  up  the  jmrchase  price  of  Stony  Point 


to  wit,  $5,000,  whereas  the  $3,500  advanced 
by  Mr.  Law,  and  the  $1,575  of  the  trust 
money,  would  make  in  aU  $5,375.  (7)  Be- 
cause he  erred  in  allowing  interest  on  tiie 
amount  of  trust  funds  found  by  him  to  be 
Invested  in  Stony  Point  from  the  death  of 
Mrs.  Law,  and  in  not  holding  that  Mrs.  Mary 
D.  Caldwell  or  her  children  should  be  liable 
for  interest  on  the  value  of  the  77  acres  afore- 
said from  the  same  time.  (8)  Because  he 
erred  In  holding  that  the  mortgage  given  by 
Mrs.  Law  to  Phillips  &  Jackson  is  not  a 
valid  lien  upon  Stony  Point  (9)  Because, 
after  holding  that  said  mortgage  was  invalid, 
he  erred  in  not  directing  that  the  judgment 
of  Phillips  &  JadcBon  against  Mrs.  Law, 
which  was  included  in  the  mortgage,  should 
be  paid  out  of  the  proceeds  of  Stony  Point 

We  will  first  consider  the  eighth  and  ninth 
grounds  of  appeal.  Involving  as  they  do  the 
entire  contention  of  J.  P.  Phillips,  as  sur- 
vivor of  Phillips  &  Jackson;  and,  if  we 
should  find  that  his  exceptions  are  not  well 
taken,  then  J.  P.  Phillips  has  no  furtlier  lur 
terest  in  the  matters  involved  In  the  other 
grounds  of  appeal.  The  complaint  alleges 
that  said  Phillips  is  the  holder  of  a  judgment 
which,  on  the  record,  appears  to  be  unsatis- 
fied, and  upon  which  some  $70  is  apparently 
due;  and  also  ttiat  said  Phillips  holds  a  mort- 
gage, duly  recorded,  upon  which  about  $200 
is  apparently  due,  and  that  both  are  liens 
upon  the  lands  sought  to  be  partitioned.  But 
in  such  complaint  it  is  alleged  that  neither 
said  judgment  nor  said  mortgage  are  upon 
pvop&e  obligations  or  debts  of  Desdemona  S. 
Law,  deceased,  but  the  same  were  given  to 
secure  the  debts  of  her  htisband,  Charles  C. 
Law,  and  were  not  contracted  tot  the  beoeflt 
of  or  on  account  of  any  separate  estate  of  the 
said  Desdemona  S.  Law,  deceased,  though, 
as  now  standing,  such  judgment  and  mort- 
gage are  clouds  upon  plaintifTs'  title  to  said 
lands.  In  the  answers  of  PfaUlips  and  Charles 
C.  Law  these  facts  are  denied.  It  seems 
that  the  mortgage  was  given  in  1884,  and 
that  Mrs.  Law  departed  this  life  In  Decem- 
ber, 1887.  The  decree  of  the  circuit  judge 
disallowed  both  claims  of  PhUlips  as  valid 
claims,  and  in  discussing  these  claims  the 
circuit  judge  states:  "The  next  question  ia 
that  in  relation  to  the  Phiillps  &  Jackson 
mortgage.  There  is  no- question  as  to  the 
execution  and  delivery  of  the  note  and  mort- 
gage by  Desdemona  S.  Law.  There  la,  how- 
ever, no  testimony  in  regard  to  the  considera- 
tion of  this  note  and  mortgagee  The  only 
witness  examined  with  reference  to  these 
papers  was  J.  P.  Phillips,  the  survivor  of  the 
late  firm  of  Phillips  &  Jackson.  AU  he  says 
is:  'All  the  credits  are  on  tlie  papers.  I 
had  no  knowledge,  at  the  time  I  took  these 
papers,  of  any  trust  affecting  the  property. 
The  mortgage  includes  the  judgment  that  is 
set  up  in  the  complaint,  and  represents  all 
that  Mrs.  Law  owes  me.  It  was  given  for 
full  value.' "  We  have  compared  the  state- 
ment made  by  the  circuit  jaiae  ef  the  testi- 
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mony  with  tlie  "oaae,"  and  find  that  he  was 
strictly  accurate  In  Its  reproduction.  We 
have  shown  by  the  pleadings  that  the  plain- 
tlffis  tendo^d,  and  the  defendants  accepted, 
the  Issue  that  these  debts  did  not  have  the 
necessary  basis  for  their  support  as  debts 
secured  by  lien  on  the  proper^  of  Desde- 
mona  S.  Law,  deceased,  to  wit,  that,  she 
being  a  married  woman,  and  such  debts  be- 
ing contracted  subsequent  to  the  year  1882, 
it  was  necessary  that  such  debts  should  have 
been  contracted  with  respect  to  her  separate 
estate.  Here  there  is  not  the  slightest  testi- 
mony In  favor  of  Phillips'  debts  coming  with- 
in this  class;  In  other  words,  he  has  abso- 
lutely failed  to  successfully  meet  the  issue 
he  bad  accepted  by  his  answer.  Under  such 
circumstances  we  are  left  no  other  course, 
mider  the  repeated  decisions  of  this  court  in 
regard  to  such  issue,  but  to  overrule  these 
exceptions  (8  and  9).  Taylor  v.  Barker,  30 
S.  C.  242,  9  S.  B.  115;  Chambers  v.  Bookman, 
82  S.  C.  455,  11  S.  E.  349;  Pelzer  v.  Durham, 
87  S.  a  854, 16  S.-  E.  46;  Habenicht  v.  Rawls, 
24  8.  O.  461;  Anltman  v.  Rush,  26  S.  C.  517, 
2  S.  B.  402;  Gwynn  v.  Gwynn,  27  8.  C.  625, 
4  S.  B.  229. 

It  remains  now  to  Investigate  the  grounds 
of  appeal  presented  in  behalf  of  Charles  O. 
Law.  The  first  ground  of  appeal  alleges  that 
the  oircolt  Judge  should  have  found  as  a  fact 
that  only  $1,200,  or,  at  most,  $1,575,  of  the 
trust  estate  of  Desdemona  8.  Law  went  into 
the  purchase  of  the  Stony  Point  plantation  of 
land,  whereas  he  foimd  as  a  fact  that  $1,875 
of  this  trust  estate  was  so  invested.  The  ap- 
pellant, well  knowing  the  great  respect  shown 
by  this  court  to  the  findings  of  fact  by  the 
circuit  Judge,  earnestly  requests  the  court  to 
scrutinize  the  testimony  closely  for  itself. 
We  have  done  so,  and  with  reluctance  state 
that  we  see  no  ground  upon  which  to  base  a 
conclusion  at  variance  wiOi  that  reached  by 
the  circuit  Judge.  On  all  hands  it  Is  admit- 
ted that  $1,200  of  trust  funds  was  so  Invested. 
Tlie  appellant  admits  that  he  paid  $375  addi- 
tional of  trust  funds,  but  claims  that  this  $875, 
although  paid  by  him  out  of  the  trust  funds, 
was  really  his  ovm  money,  as  the  trust  es- 
tate owed  him  that  money.  We,  with  the 
drcott  Judge,  are  not  satisfied  with  his  ex- 
planation. When  it  is  considered  that  Mr. 
Law  recdved  $2,600  of  this  trust  estate,  and, 
according  to  the  testimony,  paid  $1,200  at  one 
time  <m  this  purchase,  paid  himself  $857.34, 
there  was  still  left  the  sum  of  $442.66  in  his 
luuids.  From  this  sum  of  $442.66  no  doubt 
this  $375  was  paid.  This  accounts  for  $1,676 
of  the  pinrchase  money  of  $5,000  paid  tor  the 
land.  The  circuit  Judge  found  from  the  tee- 
ttmony  Hiat  $300  additional  was  paid  from 
the  trust  estate.  He  says,  in  ttils  omnectlon: 
"He  [O.  C.  Law]  only  dalms  that  he  advanced 
$3,500.  This  would  leave  [he  means  by  sub- 
traoUnc  $3,S0Of$l,200  from  $6,000]  a  deficit 
ti  $300  of  tHe  poicbase  price  of  the  planta- 
Uon  uuMCOonted  for,  and  he  does  not  under- 
take to  itb0w  where  tbis  man  came  from.    As 


he  had  In  his  hands  at  the  time  moneys  be- 
longing to  the  trust  estate,  the  presumption  is 
conclusive  that  sum  was  paid  out  of  the  trust 
funds  In  bis  hands."  This  exception  is  oto-- 
ruled. 

The  next  exception— the  second— alleges  a- 
ror  in  the  circuit  Judge  in  finding  that  Charles 
C.  Law  only  advanced  $3,125  of  the  purchase 
money,  and  that  his  mortgage  only  secured 
that  amount  and  interest,  instead  of  $3,500, 
and  interest,  from  the  death  of  Mrs.  Law, 
which  occurred  29th  December,  1887.  Oharles 
C.  Law  claimed  to  have  advanced  $3,500  of 
the  $5,000  paid  for  the  land,  and  his  wife  gave 
him  a  mortgage  on  the  land  to  secure  this 
sum.  But  In  considering  the  first  exception 
we  have  Just  held  that  $375  of  the  $3,500 
claimed  by  him  as  paid  out  of  his  own  funds 
was  really  out  of  the  trust  estata  It  neces- 
sarily follows  that  $3,125,  and  not  $3,500,  was 
the  sum  paid  by  him.  This  exception  Is  over- 
rulejd. 

We  will  next  consider  the  third,  fourth,  and 
fifth  exceptions  by  Mr.  Law.  It  must  be 
borne  in  mind,  in  considering  these  excep- 
tions, that  Mr.  Law  now  has  m>  Interest  in  the 
trust  estate  of  his  wife,  Desdemona  8.  Law, 
at  her  death.  By  his  marriage  settlement  he 
Shut  himself  off  from  any  interest  therein  aft- 
er her  death.  He  and  the  offspring  of  him- 
self and  wife,  Desdemona  S.,  who  are  plain- 
tiffs here,  are  at  arm's  length  from  each  other. 
In  other  words,  this  Is  a  family  flgbt  (always 
to  be  deplored),  in  which  the  children  are  on 
one  side  and  the  father  '-in  the  other  side. 
One  of  Mrs.  Law's  children— Mrs.  Oaldwell— 
received  a  deed  from  Mr.s.  Law  in  1879  for 
77  acres  of  the  8tony  Point  plantation,  in 
consideration  of  love  and  affection,  upon  the 
condition  and  limitation,  among  others,  that 
She  or  her  Issue  shall  account  for  the  gift 
of  said  land  at  a  fair  valuation  as  a  part  of 
her  distrlbntlve  share  of  her  (Mrs.  Law's) 
estate.  Mrs.  Law  died  Intestatfe.  This  land 
having  been  conveyed  to  her  as  her  absolute 
estate,  was  hdd  by  Mrs.  Law  freed  from  the 
control  of  any  one,  subject  to  the  repayment 
of  the  trust  funds  invested  In  Its  pnrdiase, 
and  the  payment  to  her  husband,  Charles  C. 
Law,  of  the  money  he  bad  loaned  her,  which 
was  secured  by  her  mortgage.  The  decree  of 
Judge  Izlar  fixed  these  facts,  and  ftom  them 
there  is  no  appeal  It  Is  very  evident  that 
there  will  remain  nothing  fOr  partition  of  the 
proceeds  of  sale  of  this  land.  It  cost  $5,000. 
The  trust  estate  is  due  therefrom  $1,875,  and 
interest  from  29th  December,  1878,  and 
Cliarles  C.  Law  Is  to  receive  nearly  $4,200. 
with  interest  from  6th  May,  1S98.  The  place 
only  realizes  a  rent  of  1,000  pounds  of  lint  cot- 
ton. So,  therefore,  ttom  any  standpoint  as 
an  heir  at  law  of  the  estate  of  Mrs.  Law,  her 
husband,  Charles  C.  Law,  can  hope  for  noth- 
ing from  the  proceeds  of  the  sale  after  the 
payment  of  these  debts.  What  interest  can 
he  have  in  the  estate  of  his  deceased  wlf*  as 
an  heir  at  law,  so  far  as  the  portion  of  tbe 
land— 77  acres— conveyed  bj  Ua  wife  to  Ifflk 
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CaldweU  is  concerned?  Tbe  very  instniment 
he  sets  iii>— the  mortgage  from  bis  wife  to 
tilmself— by  its  Tery  terms  denies  him  any 
rights  in  the  77-acre  tract  for  the  payment 
of  his  mortgage.  "Bxclusive  of  the  amount 
of  land  given  by  me  to  my  daughter  M.  D. 
Caldwell."  is  its  language.  Mr.  Law  is  not 
tiie  guardian  ad  litem  of  any  infant  plaintUfs. 
He  certainly  does  .not  represent  any  of  the 
adult  plnintiETs.  He  Is  a  volunteer,  therefore, 
except  as  to  bis  mortgage  debt,  in  tbe  ques- 
tions suggested  by  these  exceptions.  These 
exceptions,  being  alone  presented  by  Mr. 
I.AW,  and  in  no  wise  affecting  his  interests, 
as  we  have  already  seen,  must  be  overruled. 

We  need  only  say  as  to  tbe  sixth  exception 
that  our  disposition  of  tbe  flrst  exception  re- 
lieves us  of  the  necessity  of  doing  more  than 
declaring  it  overruled. 

Tbe  seventh  exception  complains  that  in- 
terest was  allowed  on  tbe  $1,875  of  tbe  trust 
estate  Invested  in  the  lands  from  the  death  of 
Mrs.  Law,  29th  December,  18S7,  and  that  no 
interest  was  allowed  on  the  value  of  tbe  77 
acres  conveyed  to  Mrs.  Oaldwell  from  the 
same  time.  The  circuit  judge  could  not  have 
held  that  tbe  $1,875  liore  interest  during  tbe 
lifetime  of  Mrs.  Law,  for  by  her  deed  in  mar- 
riage settlement  the  usufruct  of  the  trust 
estate  was  reserved  for  her  own  use.  By 
the  same  Instrument  fbe  nsofmot  was  traii»- 
f rTed,  after  her  death,  to  ber  children.  Such 
being  tbe  case,  of  course  thia  $1375  bore  In- 
terest from  tbe  date  of  her  death.  Now,  as 
to  whether  tbe  circuit  judge  should  have  re- 
quired the  heirs  at  law  of  Mrs.  Caldwell  to 
pay  interest  on  tbe  value  of  tbe  77  acres  of 
land  in  their  possession  from  the  death  of 
Mrs.  Law,  we  do  not  care  to  volunteer  any 
opinion,  as  no  such  question  is  raised  here 
by  any  one  save  a  volunteer.  Let  this  excep- 
tion be  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  drcoit  court  be  affirmed. 

McIYBR,  0.  J.,  conoois. 


m  Qa.  736) 

CENTRAL  TRUST  CO.  OF  NEW  YORK 
et  al.  V.  TETURMAN  et  al. 

ROUNTRBB  v.  CENTRAL  TRUST  00.  OP 
NEW  YORK  et  al. 

(Supreme  Court  of  Georgia.    Oct  4,  1894.) 

Railroad  Compant — Appointment  of  Reoeivbr 

—  DiSTSIBDTION     OT     AilSETS    —  PkBFERENTIAI, 
DBBTS— PRIOKITT  OVBB   MOBTeAQB  —  EXPBRSBS 

or  Rbcbivbbs — Codn«bi.  Fees. 

1.  The  lien  laws  of  Georgia  are  embodied 
in  the  Code,  together  with  statutes  enacted 
since  the  adoption  of  the  Code.  Ttiese  liens  and 
no  others  are  contemplated  by  section  8149  et 
•eq.  of  the  Code  and  tne  acts  amendatory  there- 
of, touching  the  distribution  of  the  assets  of  an 
Insolvent  corporation  or  trader.  The  same  role 
as  to  the  preservation  of  liens  prevails  in  the  case 
of  railroad  eorporatlona  as  in  the  case  of  other 
eoraoratlons  or  of  traders  in  general.  If  tbe 
equitable  doctrine  recognised  Vf  some  oourti^ 


that  there  are  preferential  debts  within  a  so- 
called  "six  months'  rule,"  which  will  take  pri- 
ority over  a  mortgage  upon  a  railroad,  can  be 
recognized  in  this  state  at  all,  it  certainly  can- 
not be  when  the  proceeding  is  under  the  al>OTe- 
cited  sections  of  the  Code,  and  when  the  mort- 
gagee does  not  intervene  as  a  plaintiff,  but  comes 
in  to  make  defense  only. 

2.  Where  a  railroad  Is  operated  by  a  re- 
ceiver, all  ids  legitimate  expenses,  including  the 
fees  of  his  counsel,  are  chargeable  upon  the 
fund  produced  by  a  sale  of  the  railroad  made 
under  a  decree  rendered  in  the  cause,  if  there 
is  no  other  fund  under  the  control  of  the  court 
out  of  which  these  expenses  can  be  paid.  In- 
come would  be  chargeable  before  corpus,  but  as 
a  last  resort  the  charge  would  fall  on  the  latter. 

3.  Counsel  fees  in  a  proceeding  under  sec- 
tion 3149  et  seq.  of  the  Code  and  the  acta 
amendatory  thereof  against  an  kisolTent  cor- 
poration may  be  allowed  for  bringing  the  fund 
into  court,  bnt  the  scheme  of  the  statute  is  that 
these  fees,  as  a  part  of  the  expense  of  the 
litigation,  shall  be  Dome  in  some  just  proportion 
by  all  who  come  in  to  claim  the  fruits  of  the 
proceeding.  No  suitor  can  rightly  take  any  of 
these  fruits  without  bearing  his  due  proportiea 
of  such  fees,  and  even  a  voluntary  part7  de- 
fendant, who  ultimately  shares  In  the  fond 
which  is  realized,  and  takes  it  by  the  judgment 
or  decree  finally  rendered,  is  chargeable  the 
same  as  he  would  l>e  had  he  Intervened  as  a 
coplaintiff. 

4.  A  receiver  of  a  state  court  is  not  charge- 
able with  expenses  incurred  by  a  receiver  of 
the  federal  court  while  the  property  was  In  the 
hands  of  the  latter,  or  for  ue  hire  of  property 
which  the  latter  need  on  a  contract  of  hire  made 
by  him. 

5.  The  constitution  puts  damage  done  to 
private  property  and  the  taking  of  it  for  pnblic 
use  on  the  same  footing.  Consequently,  damage 
done  to  land  by  taking  a  portion  of  It  for  the 
way  of  a  railroad  ranks  with  the  amount  al- 
lowed for  the  right  of  way  itself  in  competition 
with  a  mortgage  upon  the  railroad  to  secure 
other  indebtedness  of  tbe  company. 

6.  Where  a  statute,  such  as  section  3149a 
et  seq.  of  the  Code,  extends  the  equitable  Juris- 
diction of  the  superior  court  to  new  cases, 
the  mode  of  trial  in  such  cases  is  governed  by 
ordinary  equity  practice,  and  the  trial  of  facts 
by  master  or  auditor  instead  of  by  jury  is  sub- 
ject to  the  will  of  the  legislature. 

(Syllabus  by  tbe  Court) 

Error  from  anperior  oonrt,  Fniton  ooontsr; 
John  L.  Hopkins,  Jndge  pro  hac  vice. 

Petition  by  B.  W.  Marsh  and  others  against 
tbe  Atlanta  &  Florida  Railroad  Company 
for  tbe  appointment  of  a  receiver.  T.  W. 
Garrett  was  appointed  reeelTer,  and  the 
Central  Trust  Company  of  New  York,  trus- 
tee under  the  mortgage  on  the  property  of 
the  railroad,  was  made  a  party  defendant 
Thero  was  a  judgment  allowing  priority  over 
the  mortgage  to  certain  claims  against  thf 
railroad,  and  the  trust  company  and  an- 
other bring  error.  Danld  W.  Rountree  flier 
a  cross  bill  of  exceptlona.    Modified. 

Glenn  &  Maddoz,  for  plalntUT  in  error 
Rountree.  H.  B.  Tompkins,  Ciia&  Z.  Blalock 
and  W.  B.  Farley,  for  other  plaintiffs  In  er- 
ror.  Payne  &  O^e,  Onstln,  Onerry  &  Hall, 
Dorsey,  Browstor  &  Howell,  H.  Douglas, 
P.  F.  Smith,  H.  Jackson,  Hall  &  Hammond. 
A.  W.  Smith,  A.  A  Meyer,  Harrison  & 
Peeples,  and  B.  O.  Wright,  tor  defendants 
In  errai; 
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JENKINS,  J.  It  appears  from  the  record 
in  this  case  that  on  January  13,  1892,  E. 
W.  Marsh  and  others  filed  their  equitable 
petition  In  Fulton  superior  court  against  the 
Atlanta  &  Florida  Railroad  Company.  It 
was  alleged  In  the  petition  that  the  defend- 
ant was  Insolvent,  and  unable  to  pay  its 
debts;  that  petitioners  were  unsecured  cred- 
itors; that  since  the  maturity  of  the  debts 
owing  to  petitioners  respectively  payment 
bad  been  demanded  and  refused;  that  the 
Indebtedness  was  contracted  in  the  conduct 
of  the  defendant's  legitimate  business,  etc 
Among  others  things,  petitioners  prayed  the 
appointment  of  a  receiver,  with  power  to 
convert  Into  money,  nnder  order  of  the 
court,  all  of  the  property  of  the  defendant, 
and  to  disburse  the  same.  On  February  d, 
1892,  the  Honorable  Marshall  J.  Clark  ap- 
pointed T.  W.  Garrett  temporary  recelvar, 
with  full  power  and  authority  to  take  charge 
of  the  property  of  the  defendant,  coasisting 
chiefly  of  its  railway,  and  to  manage  and 
control  same,  under  direction  of  the  court, 
until  further  order.  On  the  same  day  R. 
H.  Plant  was  also  appointed  receiver  of  the 
defendant's  property  under  a  bill  filed  by 
other  creditors  in  the  United  States  circuit 
court  for  the  southern  district  of  Georgia. 
A  somewhat  spirited  controversy  between 
the  two  receivers  touching  the  possession  of 
the  defendant's  property  followed,  which,  on 
March  8,  1892,  was  quieted  by  an  order  of 
Judge  Clark  directing  Garrett,  as  receiver, 
to  deliver  to  Plant  the  possession  of  the  prop- 
erty, said  order  containing  further  direction 
to  Garrett  to  set  up  title  to  the  property  by 
a  petition  addressed  to  the  United  States 
court,  and  to  adopt  and  pursue  such  further 
legal  proceeding  as  might  be  necessary  to  a 
final  adjudication  upon  such  title  In  the 
courts  of  the  United  States.  After  much 
litigation,  which  reached  the  circuit  court 
of  appeals,!  a  decree  was  rendered  in  the 
fed»al  court  restoring  the  property  to  the 
possession  of  Garrett,  who,  on  June  17, 1882, 
was,  by  order  of  Judge  Clark,  appointed 
permanent  receiver  of  the  defendant  corpo- 
ration, and  of  all  of  its  assets  of  every  kind 
and  character.  He  was  authorized  and  di- 
rected to  operate  the  railroad  of  the  com- 
pany and  carry  on  its  business  as  a  com- 
mon carrier,  and  to  that  end  was  authorized 
to  make  such  contracts  as  might  be  neces- 
sary, to  employ  such  agents,  engage  such 
counsel,  and  retain  or  discharge  such  em- 
ployes as  might  seem  to  him  necessary  and 
proper.  It  is  needless  here  to  recite  all  the 
details  of  the  litigation  which  followed. 

On  July  2,  1892,  the  Central  Trust  Com- 
pay  of  New  York,  alleging  Itself  to  be  a 
trustee  under  a  mortgage  or  deed  of  trust 
made  by  the  Atlanta  &  Florida  Railroad 
Company  on  the  1st  day  of  November,  1889, 
for  $840,000,  with  semiannual  interest,  pay- 
able on  the  Ist  day  of  May  and  1st  day  of 
November  of  each  year,  was,  on  its  own  pe- 

lAtlanta  &  F.  R.  Co.  v.  Western  Ry,  of  Ala- 
bama.  1  C.  C.  A.  676,  50  Fed.  790. 


tltlon,  made  a  party  defendant  This  mort- 
gage was  referred  to  in  the  original  peti- 
tion of  Marsh  and  others,  and  a  copy  at- 
tached thereto.  By  reference  to  the  terms  of 
this  mortgage  it  will  be  seen  that  it  created 
a  lien  in  favor  of  the  holders  of  the  bonds 
of  the  company  upon  the  entire  property, 
rights,  and  assets  of  the  defendant  It  was 
recorded  December  5,  1889.  The  purpose  of 
the  Central  Trust  Company  in  becoming  a 
party  defendant  as  the  record  makes  clear, 
was  not  to  further  the  ends  of  the  litigation 
in  the  state  court  but  to  defeat  the  same 
entirely.  By  divers  proceedings  it  sought  to 
accomplish  Its  purpose.  It  denied  the  neces- 
sity for  the  appointment  of  a  receiver,  asked 
that  the  order  appointing  him  be  annulled, 
sought  to  remove  the  litigation  to  the  cir- 
cuit court  of  the  United  States  for  the  north- 
ern district  of  Georgia,  etc.  On  April  8, 
1893,  on  the  Intervention  of  William  A. 
Wright  comptroller  general  for  the  state 
of  Georgia,  Garrett,  the  receiver,  was  by  or^ 
der  of  the  superior  court  directed  to  sell, 
free  from  all  liens,  mortgages,  deeds  of  trust 
Judgments,  and  incumbrances  of  every  char- 
acter whatever,  on  the  first  Tuesday  in  May 
thereafter,  the  railway  of  the  defendant 
company,  together  with  its  franchises,  roll- 
ing stock,  and  other  property.  The  order  of 
sale  fixed  the  minimum  price  at  which  the 
property  might  be  sold  at  $500,000,  of  which 
sum  $100,000  should  be  paid  in  cash  and  the 
remainder  when  the  sale  should  be  confirm- 
ed, with  privilege  to  the  bondholders  to  pay 
the  deferred  sum  of  $400,000,  In  bonds  of  the 
company  should  they  become  the  purchasers. 
In  pursuance  of  this  order  the  receiver  sold 
the  property  of  the  company,  at  public  oat- 
cry,  to  Adam  Dutenhofer,  for  the  bondhold- 
ers, at  $500,000,  receiving  $100,000  in  cash 
and  remainder  in  bonds,  which  sale  was  re- 
ported to  the  court  and  which  was  duly 
confirmed.  Various  creditors  of  the  Atlanta 
&  Florida  Railroad  Company,  not  hereinbe- 
fore named,  by  Intervention  before  or  after 
the  sale,  became  parties  plaintiff  to  the  liti- 
gation. 

It  api>earing  that  there  were  conflicting 
claims  to  the  fund  in  the  hands  of  the  re- 
ceiver, and  controversies  as  to  the  priorities 
of  debts,  on  May  24,  1893,  upon  the  petition 
of  Houser  and  others,  ijie  cause  was  re- 
ferred, by  order  of  the  court  to  William  T. 
Meyers,  as  auditor,  to  take  and  hear  evi- 
dence, and  report  on  all  matters  of  law  and 
fact  involved  in  the  cause  between  the  plain- 
tiffs and  defendants.  He  was  also  directed 
to  report  what  would  be  reasonable  compen- 
sation for  the  receiver,  what  would  be  rea- 
sonable compensation  for  the  attorneys  of 
the  receivers  for  services  and  advice  ren- 
dered him  as  such,  what  amount  should  be 
allowed  complainants'  solicitors  who  filed  the 
petition  nnder  which  the  fund  was  brought 
into  court  ftnd  to  report  what  should  be 
allowed  the  attorney  of  the  Atlanta  &  Florida 
Railroad  Company  for  services  rendered 
since  the  appointment  of  the  receiver.     On 
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Jane  3, 1893,  Adam  Dntenhofer,  as  chairman 
of  the  committee  of  bondholdera,  intervened, 
and  waa  bj  order  of  the  court  made  a  party 
to  the  canaa  He  alleged  that  as  such  chair- 
man he  would  be  entitled  to  receive  from 
the  receiver  whatever  surplus  might  remain 
of  the  $100,000  paid  on  the  purchase  of  the 
property  after  paying  claims  made  against 
the  fund  which  should  be  adjudged  prior 
in  right  to  the  lien  of  the  mortgage  before 
referred  to.  On  Jime  17,  1883,  the  auditor 
filed  his  report  From  this  report  it  ap]>ears 
that  the  auditor  found,  among  other  things, 
that  certain  unsecured  debts,  contracted  be- 
fore the  appointment  of  the  receiver,  were, 
nnder  a  B»«alled  "six-montliB  mle,"  entitled 
to  priority  over  the  mortgage  of  the  bond- 
holders. In  blB  report  we  find  this  language: 
"He  [the  auditor]  concludes  that  the  court 
clearly  has  authority,  either  at  the  appoint- 
ment of  the  receiver  or  when  distributing 
the  fund,  to  direct  payment  of  certain  unse- 
cured debts  of  the  defendant  in  preference 
to  mortgagees'  claims  out  of  the  fund  real- 
ized from  the  sale  of  the  property  covered 
by  mortgage.  The  auditor  concludes  that 
claims  entitled  to  such  preference  are  those 
for  labor,  for  necessary  improvements,  and 
for  such  supplies  and  for  such  service  of 
other  railroad  and  expenses  as  were  neces- 
sary to  keep  the  road  a  'going  concern,' 
which  claims  must  have  originated  in  so 
short  a  time  before  the  appointment  of  a 
receiver  as  to  leave  no  doubt  of  their  bene- 
fits accruing  to  the  mortgagees."  The  sev- 
eral claims  belonging  to  this  class,  adjudged 
by  the  auditor  to  be  prior  to  the  mortgage 
of  the  bondholders,  aggregate  quite  a  con- 
siderable sum,  and  to  this  allowance  of 
priority  the  plaintiffs  in  error,  the  Central 
Trust  Company  and  Adam  Dutenhofer,  duly 
excepted.  On  October  28,  1893,  the  Judge 
presiding  approved  the  report  of  the  auditor, 
except  as  to  a  finding  in  favor  of  W.  H. 
Home,  and  dismissed  all  the  exceptions  to 
the  auditor's  report  save  the  one  referring 
to  Home's  claim,  and  at  a  later  date— Novem- 
ber 1,  1893— directed  the  Jury  to  render  a 
verdict  sastainlng  and  confirming  and  find- 
ing in  favor  of  the  auditor's  report  in  all 
respects  except  as  to  the  claim  of  Home. 
The  verdict  so  rendered  was  on  the  last- 
mentioned  day  made  the  decree  of  the  court 
To  the  Judgment  of  the  court  the  Central 
Trast  Company  and  Adam  Dutenhofer  ex- 
cepted, and  assign  same  as  error. 

1.  One  of  the  questions  presented  In  the 
case  is,  did  the  court  err  in  holding.  In  ef- 
fect that  unsecured  debts  of  a  certain  class 
should  be  paid  out  of  the  fund  arising  from 
the  sale  of  the  mortgaged  property  in  prefer- 
ence to  the  mortgagre  debt?  Though  of  mod- 
em origin,  there  can  be  no  question  that  the 
doctrine  of  equitable  preference  given  to  un- 
secored  debts  contracted  before  the  appoint- 
ment of  a  receiver  over  the  lien  of  a  mort- 
gage holder,  when  dlstrlbatlnK  the  fund  aris- 
ing ftom  the  sale  of  the  mortgaged  property. 


has  been  frequently  recognized.  Bxcept  in 
those  states,  however,  where  specific  provi- 
sion has  been  made  by  statute  for  this  prior- 
ity, the  doctrine  rests  upon  the  decisions  of 
certain  courtB,T-chlefiy  the  circuit  courts  of 
the  United  States.  But  it  must  be  admitted 
that  the  doctrine  has  been  recognized  also 
by  the  supreme  court  of  the  United  States  In 
several  of  its  rulings.  This  court  has  never 
ruled  this  question.  Preferential  debts,  it  is 
said,  are  those  which  have  aided  to  conserve 
the  property  of  the  railroad,  thus  resulting 
In  benefit  to  the  bondholders,  and  which 
have  been  contracted  within  a  reasonable 
time  prior  to  the  receivership.  While  the 
doctrine  or  rule  under  which  such  debts 
have  been  given  priority  over  mortgage  liens 
is  sometimes  designated  as  the  "six-months 
rule,"  as  If  to  indicate  that  the  preferred 
debt  must  have  been  created  within  aix  ' 
mouths  of  the  appointment  of  a  receiver, 
an  examination  of  the  authorities  upholding 
the  rule  discloses  the  fact  that  no  such 
designation  is  authorized.  In  one  instance 
priority  was  given  to  a  debt  contracted  three 
years  before  the  appointment  of  a  receiver, 
in  another  the  debt  was  contracted  eleven 
months  prior  thereto,  in  another  eight 
months,  in  another  twelve  months,  and  so 
on.  See  Hale  v.  Frost  99  U.  S.  389;  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  4  Sup.  Ct  675; 
Douglass  V.  Cllne,  12  Bush.  60S;  9  Am.  Ry. 
R.  386.  The  language  of  the  various  and 
varying  decisions  recognizing  and  sustaining 
the  doctrine  of  preferential  equities  need  not 
be  quoted.  Suffice  it  to  say  that  in  some  of 
them  the  courts  have  gone  to  great  lengths 
in  giving  preference  over  mortgage  liens  to 
unsecured  debts,  contracted  before  the  ap- 
pointment of  a  receiver,  for  labw,  materials, 
and  the  like.  See  Hale  v.  Frost,  99  U.  8. 
889;  Fosdlck  v.  Schall,  Id.  235;  Kneeland  v. 
Trast  Co.,  130  U.  S.  89,  97,  10  Sup.  Ct  950; 
Railroad  Co  v.  WUson,  138  U.  S.  601, 11  Sup. 
Ct  405;  Railroad  Co.  v.  Humphreys,  145  U. 
S.  82,  12  Sup.  Ct  787;  Thomas  v.  Car  Co., 
149  U.  S.  95.  13  Sup.  Ct  824.  It  is  worthy 
of  notice  that  in  none  of  these  rulings  is  It 
claimed  that  the  right  of  priority  rests  upon 
any  lien,  legal  or  equitable.  Such  priority 
rests  entirely  upon  a  supposed  superior  equi- 
ty. But  while  It  is  true  that  the  federal 
courts  have  in  some  Instances  gone  quite 
far  in  recognizing  the  doctrine  referred  to, 
their  rulings  show  that  they  have  not  been 
uniformly  so.  Thus  in  Railroad  Co.  v. 
Cowdrey,  11  Wall.  459.  it  is  said:  "The 
principle  applicable  to  maintain  cases  which 
give  priority  of  lien  to  the  last  creditor  fur- 
nishing supplies  and  repairs  for  the  con- 
servation of  the  ship  or  voyage  does  not  ap- 
ply to  railroads.  As  to  them,  the  common- 
law  rule  prevails,  'ful  prior  est  in  tempore, 
fortlor  est  in  Jure.'"  And  in  Kneeland  v. 
Trast  Co.,  136  U.  S.  89,  10  Sup.  Ot  950,  cited 
above,  the  court  says:  "Uiran  these  facta 
we  remark:  First  That  the  appointment 
of  a  receiver  Tests  in  the  court  no  absolute 
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contiol  over  the  property,  and  no  general 
authority  to  displace  vested  contract  liens. 
Because  In  a  few  specified  and  limited  cases 
this  court  haH  declared  that  unsecured  claims 
were  entitled  to  priority  -over  mortgage 
debts,  an  Idea  se^ ms  to  have  obtained  that 
a  court  appointing  a  receiver  acquires  power 
to  give  such  preferences  to  any  general  and 
unsecured  claims.  It  has  been  assumed 
that  a  court  appointing  a  receiver  could 
rightfully  burden  the  mortgaged  property 
for  the  payment  of  any  unsecured  Indebted- 
ness. Indeed,  we  are  advised  that  some 
courts  have  made  the  appointment  of  a  re- 
ceiver conditional  upon  the  payment  of  all 
ansecured  indebtedness  In  preference  to  the 
mortgage  liens  sought  to  be  enforced.  Can 
anything  be  conceived  which  more  thorough- 
ly destroys  the  sacredness  of  contract  obli- 
gations? One  holding  a  mortgage  debt  upon 
a  railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested 
and  contracted  priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So,  when  a 
court  appoints  a  receiver  of  railroad  prop- 
erty, it  has  no  right  to  make  that  receivership 
conditional  on  the  payment  of  other  than 
those  few  unsecured  claims  which,  by  the 
rulings  of  this  court,  have  been  declared  to 
have  an  equitable  priority.  No  one  is  bound 
to  sell  to  a  railroad  company,  or  to  work 
for  it;  and  whoever  has  dealing  with  a 
company  whose  property  Is  mortgaged  must 
be  assumed  to  have  dealt  with  It  on  the 
faith  of  its  personal  responsibility,  and  not 
in  expectation  of  subsequently  displacing  the 
priority  of  the  mortgage  Hens.  It  is  the  ex- 
ception, and  not  the  rule,  that  such  priority 
of  liens  can  be  displaced.  We  emphasize 
the  fact  of  the  sacredness  of  contract  liens 
for  the  reason  that  there  seems  to  be  grow- 
ing an  idea  that  the  chancellor,  in  the  exer- 
cise of  his  equitable  powers,  has  unlimited 
discretion  In  the  matter  of  the  displacement 
of  vested  Hens."  But,  regardless  of  the  rea- 
soning of  the  federal  courts  for  or  against 
so-called  preferential  equities  we  are  satis- 
fied the  doctrine  has  no  place  in  this  litiga- 
tion. If,  indeed.  It  can  be  Invoked  at  all 
nnder  the  laws  of  this  state.  As  has  al- 
ready been  stated,  this  court  has  never  mied 
the  question,  and  we  are  aware  of  no  stat- 
utory or  other  express  law  of  force  In  this 
state  upon  which  the  doctrine  can  be  vested. 
1%0  petition  of  Marsh  and  others  was  evi- 
dently filed  under  the  Insolvent  traders'  act 
(Code,  f  3149d),  by  the  express  terms  of  which 
it  Is  provided  that,  **npon  the  appointment 
of  a  receiver,  no  creditor  sball  acquire  any 
preference,  by  any  Judgment  or  lien,  or  any 
suit  or  attachment  under  proceedings  com- 
menced after  the  filing  of  the  bill,  and  all 
assignments  and  mort^^ges  to  pay  or  itecure 
existing  debts  made  after  the  filing  of  said  bill 
shall  be  vacated,  and  the  assets  divided  pro 
rata  among  the  creditors,  presoring  all  ex- 
isting H«is."  We  think  the  intention  of  the 
Icclslatnre  was  clearly  expressed  in  this  pro- 


vision of  our  law,  and  that  Its  purpose  evi- 
dently was  to  preserve,  and  not  to  destroy, 
liens  when  distributing  the  assets  of  an  in- 
solvent trader,  firm,  or  corporation.  In  Blandi- 
ard  V.  Vansydwle.  70  Ga.  2S3,  it  was  held 
that:  "Whilst  it  is  true  that  under  the  act  of 
ISSl  pre-existing  liens  are  not  to  be  inter- 
fered with,  nor  are  parties  with  such  llois 
to  be  hindered  and  delayed  in  the  exercise 
of  their  usual  common-law  remedies,  yet  if 
they  voluntarily  come  in,  and  ask  to  be  made 
parties  defendant  to  a  bill  filed  under  this 
act,  and  snbmlt  their  liens  to  that  investigar 
tlon  whldi  a  court  of  equity  may  exercise 
over  them,  and  they  are  assailed  for  invalidi- 
ty, or  cast  nnder  such  a  snspidon  as  to  Im- 
dnce  the  diancellor  to  pat  the  property  they 
are  seeking  to  sell  in  the  hands  of  a  receiver, 
they  must  abide  by  his  Judgment  But  still, 
if  the  Ileus  are  valid,  they  must  be  preserved, 
and  it  will  be  the  duty  of  the  chancellor,  un- 
der the  law,  to  see  that  this  Is  done."  Tbe 
same  rule  as  to  the  preservation  of  liens  pre- 
vails In  the  case  of  railroad  corporations  as 
in  the  case  of  other  corporations  or  of  tra- 
ders in  general. 

We  think  the  court  erred  in  not  sustaining 
the  exceptions  filed  to  the  report  of  the  an- 
ditor  where  tbe  exceptions  were  based  upon 
the  allowance  of  unsecured  debts  over  the 
mortgage  lien  of  the  bondholders,  and  such 
allowanco  rested  on  no  higher  right  than 
siwlngs  out  of  the  doctrine  of  preferential 
equities.  Under  this  view  of  the  question,  we 
think  the  following  named  claims  should  not 
have  been  given  preferraice  over  the  mort- 
gage hen  of  the  Central  Trust  Company  of 
New  York,  and  the  Judgment  of  the  court 
in  so  for  as  it  gives  this  preference  Is  re- 
versed: Souttiem  Railway  Equipment  Com- 
pany, (750;  Buda  Iron  Works,  $70;  Charles 
iScott  Spring  Company,  $90.28;  A.  H.  Benning, 
$36;  J.  P.  Baker,  $60;  Hammett  &  Word, 
$107.63;  Joseph  Thompson,  transferee,  etc.. 
$681;  James  P.  Harrison  &  Co.,  $102.85;  J. 
B.  Wilson,  for  the  use,  etc,  $639.75;  R.  L. 
Robinson,  $678.02;  Western  &  Atlantic  Rail- 
road Company,  $767.79;  Receivers  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Company, 
$5,029.86;  S.  A.  Fletch«-  &  Co.,  $1  ,SaO.  Speak- 
ing for  myself  In  what  is  said  farther  on  this 
subject,  I  think  that  the  entire  doctrine  of 
preferential  equities  as  applicable  to  rail- 
roads, except  where  It  rests  upon  statutory 
enactment,  has  been  Justly  styled  "court- 
made  law."  It  is  a  doctrine  well  calculated 
to  destroy  all  confidence  in  the  .sacredness  of 
contracts  to  cause  those  who  have  parted 
with  their  money  upon  the  faith  of  recognised 
Uens  to  look  with  distrust  upon  the  law,  and 
to  doubt  the  protection  of  the  courts.  It 
seems  to  rest  upon  no  firmer  basis  than  tbe 
power  of  courts  of  last  resort  to  violate  the 
integrity  of  contracts,  which  power  is  to  be 
exercised  according  to  the  individual  opinion 
of  the  particular  chancellor  within  whose  Ju- 
risdiction the  given  case  may  happen  to  falL 
It  was  argued  by  counsel  represoiting  some 
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of  the  tmsecnred  creditora  that  "^arlotia  ralea 
are  relied  on  to  anataln  the  position  of  the 
courts  which  resolve  themselves  into  an  elas- 
tic role  depending  npon  the  breadth  of  mind 
of  the  trtbonal  determining  the  matter."  Hie 
elastid^  of  the  rule  rend»8  it  a  very  uncer- 
tain one.  And  further  it  was  argned  that 
"there  is  no  more  difficulty  in  overcoming 
our  statutor}  requirements  than  that  whiob 
must  have  presented  itself  to  Qie  supreme 
court  of  the  United  States  when  they  made 
ordinary  debts  superior  to  the  dignity,  rank, 
and  power  of  a  common-law  mortgagre."  The 
dUUcuIty,  I  am  persuaded,  in  "overcoming 
our  statutory  requirements,"  is  not  greater 
than  that  encountered  by  the  supreme  court 
of  the  United  States  "when  they  made"  ordi- 
nary debts  superior  In  rank  to  a  mortgage; 
tmt  the  courts  of  this  state  have  uniformly 
adhered  to  those  fundamental  principles  up- 
on which  our  political  system  rests,  an  impor- 
tant one  being  that  all  of  the  departments  of 
the  government  are  distinct  I  confess  to  an 
inabilltar  to  see  wherein  a  party  who  furulsUes 
to  a  railroad  an  article  which  Is  consumed 
in  Its  use  before  a  receiver  is  appointed  has 
an  equity  superior  to  the  party  who  furnish- 
ed the  money  with  which  the  road  itself  was 
creeted,  tUe  fund  to  be  distributed  arising 
from  the  sale  of  that  identical  road.  The 
auditor  found  that  the  defendant  railroad 
company  was  Indebted  to  the  Central  Car 
Trust  Company  In  the  sum  of  $960,  besides 
interest,  and  that  the  debt  so  owing  was  su- 
perior to  the  mortgage  of  the  Central  Trust 
Oomi>any  of  New  York.  It  appears  from  the 
evidence  that  the  Central  Car  Trust  Company 
sold  to  the  Atltmta  &  Florida  Railroad  Com- 
pany three  caboose  cars  for  $2,400,  and  that 
the  debt  found  to  be  owing,  $960  and  Interest, 
was  a  balance  due  on  the  purchase  pric^  of 
the  cars.  It  also  appears  that  the  Central 
Car  Trust  Company  reserved  title  to  the  cars 
unta  the  full  purchase  price  should  be  paid, 
and  that  the  reservation  of  title  was  duly 
recorded.  The  receiver  sold  these  .cats  with 
the  othe;'  property  of  the  railroad  company, 
and  they  contributed  in  this  way  ^  tiie  fund 
In  court  Garrett,  the  receiver,  having  used 
the  cars  during  the  time  he  operated  the 
road,  and  having  tbesi.  sold  them  with  the 
other  property,  thus  appropriating  them  to 
the  defendant  company,  the  transaction  may 
be  treated  as  a  purdiase  by  him,  and  conse- 
quently as  a  part  of  the  expenses  of  the  re- 
celverdilp.  T^e  Judgment  of  the  court  al- 
lowing this  balance  priority  over  the  bond- 
holders' mortgage  was  right  and  is  afBrmed. 
2.  Where  a  railroad  is  operated  by  a  re- 
ceiver, all  his  legitimate  expenses,  including 
the  fees  of  his  counsel,  are  chargeable  upon 
the  fund  produced  by  a  sale  of  the  railroad 
made  under  a  decree  rendered  In  the  cause, 
If  there  Is  no  other  fund  imder  the  control  of 
the  court  out  of  which  these  <-xpenses  can 
be  paid.  Income  would  be  chargeable  before 
corpus,  but' OS  a  last  resort  the  chai'£;e  would 
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fan  on  tbe  latter.   Tbls  Is  tbe  wdl-fletded 
general  rule. 

3.  Counsel  fees  In  a  proceeding  under  see- 
tlon  3148a  of  the  Code  against  an  insolvent 
ooiporation  may  be  allowed  for  bringing  the 
fund  into  court  but  the  scheme  of  the  statute 
is  that  these  fees,  as  a  part  of  the  expenses 
of  the  litigation,  shall  be  borne  In  some  Just 
ivoportlon  by  all  who  come  in  to  claim  the 
fruits  ot  tbe  proceeding.  No  suitor  can 
rightly  take  any  of  these  fruits  without  bear- 
ing his  due  proportion  of  such  fees,  and  even 
a  v(riuntary  party  defendant,  who  ultimate- 
ly shares  in  tbe  fund  which  is  realised,  and 
takes  it  by  the  Judgment  or  decree  finally 
rendered.  Is  chargeable  the  same  as  he  would 
be  had  he  intervened  as  a  coplaintlB.  It 
to  provided  by  sectton  3140c  of  the  Code  that 
"any  creditor  may  become  a  party  to  said 
bill,  under  an  ordw  of  tbe  court,  at  any  time 
b^ore  the  final  distribution  of  the  assets,  he 
becoming  chargeable  with  his  Just  proBOt- 
tion  of  the  expaises  of  the  previous  proceed- 
ing." It  will  be  observed  that  the  statute 
Just  quoted  makes  no  distinction  between 
those  who  become  parties  to  tbe  proceeding, 
whether  as  plaintilf  or  defendant  and  places 
upon  each  the  obligation  to  pay  his  Just  pro- 
portion of  the  expenses.  And  this  has  been 
held  to  mean  a  Just  proportion  of  the  expenses 
up  to  the  time  of  becoming  a  party,  and  a 
like  proportion  to  the  end  of  the  lidgatloD. 
See  Banking  Co.  v.  Abbott  87  6a.  134,  13 
S.  B.  204.  We  think  thnt  counsel  fees  were 
properly  allowed  in  this  case  as  a  part  of 
the  expenses  of  tbe  litigation,  and  that  there 
is  a  prei>onderance  of  evidence  in  favor  of 
the  several  amounts  allowed;  but  we  think 
It  was  error  to  so  award  the  payment  of  tbe 
fees  for  brtnglng  tbe  fund  Into  court  as  U> 
cause  the  burden  to  fall  entirely  upon  the 
mortgage  or  the  bond  holders.  We  there- 
fore affirm  the  Judj^ment  of  tbe  court  below 
allowing  counsel  fees,  and  also  affirm  tbe 
Judgment  as  to  the  several  amounts  allowed, 
with  dlrectioD  that  the  court  by  proper  pro- 
ceeding) direct  the  payment  of  tbe  allowance 
for  bringing  the  fund  Into  court  in  some  Just 
proportion  by  all  of  the  parties  to  the  cause 
who  claim  and  participate  in  the  funds  of  the 
proceeding.  The  apportionment  is  not  in- 
tended to  apply  to  fees  allowed  the  receiver's 
eoonsel  for  services  r«idered  at  his  instapce, 
nor  to  the  allowance  made  to  Mr.  Rountrec 
for  services  rendered  during  the  receiver- 
ship. The  court  had  a  legal  discretion  to 
compensate  for  these  eervloes,  on  the  ground 
that  th^  were  beneficial  to  the  receivership, 
although  Mr.  Rountree  was  not  employed  by 
tbe  receiver. 

4.  It  appears  further  from  the  record  that 
the  auditor  found  in  favor  of  the  Southern 
Railway  Equipment  Company,  one  of  tbe  In- 
terveners, a  balance  of  $2,367.(58  for  rental  of 
100  cars  for  four  months  at  $7.50  per  car  per 
month.  Qf  this  sum  the  auditor  found  that 
$1,617.68  was  a  ilen  upon  tlie  fund  in  court 
superior  to  the  Ilea  of  the  bondbolden^-  lie- 
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eaose  It  waa  owing  for  roital  of  cars  under 
a  contract  made  by  Plant,  as  receiver,  under 
antborlty  of  the  United  States  circuit  court 
for  the  southern  district  of  Georgia.  The 
cars  were  used  by  Plant,  as  receiver,  under 
the  contract  so  made  between  himself  and 
the  Southern  Railway  Equipment  Company. 
The  remainder  of  said  sum  of  $2,367.68, 
to  wit,  $750,  the  auditor  found  to  be  superior 
to  the  mortgage,  because  owing  for  car  rental, 
and  because  the  Indebtedness  was  contracted 
within  six  months  of  the  appointment  of  a 
receiver.  What  has  already  been  said  con- 
cerning preferential  equities  will  dispose  of 
the  finding  of  the  auditor  as  to  the  $760 
claim.  Nor  do  we  think  that  the  auditor 
should  have  allowed  the  claim  for  $1,617.68. 
A  receiver  of  a  state  court  Is  not  chargeable 
with  expenses  Incurred  by  a  receiver  of  a 
federal  court  while  the  property  was  In  the 
hands  of  the  latter,  or  for  the  hire  of  property 
which  the  latter  used  on  a  contract  of  hire 
made  by  him.  Espedally  Is  this  true  whore 
the  app<dntment  by  the  federal  court  was 
void  for  want  of  Jurisdiction.  The  Judgment 
allowing  the  $1,617.68  is  reversed,  and  the 
Judgment  as  to  $750  is  reversed  in  so  far  as  it 
gives  priority  over  the  mortgage  debt 

6.  On  October  14,  1892,  Benjamin  Thur- 
man  obtained  Judgment  In  the  <dty  court  of 
Atlanta  for  $600,  being  $300  for  right  of  way 
and  $300  as  consequential  damages.  These 
sums  the  auditor  allowed  in  his  report,  and 
they  were  likewise  allowed  by  the  Judgment 
of  the  court  These  were  no  exception  to 
the  allowance  of  $300  for  right  of  way.  The 
exception  relates  solely  to  tlie  preference 
given  the  $300  as  conseijuentlal  damages. 
By  article  1,  {  3,  par.  1,  of  the  conatl- 
totlon  of  the  state  It  is  provided  that  "private 
property  shall  not  be  taken,  or  damagred,  for 
public  purposes,  without  Just  and  adequate 
compensation  being  first  paid."  It  will  thus 
be  seen  that  the  constitution  puts  damage 
done  to  private  innperty  and  the  taking  of  it 
for  public  use  on  the  same  footing.  Conse- 
quently damage  done  to  land  by  taking  a 
portion  of  It  for  the  wt^  of  a  railroad  ranks 
with  the  amount  allowed  for  the  right  of 
way  itself,  in  competition  with  a  mortgage 
upon  the  railroad  to  secure  other  indebted- 
ness of  the  cominny.  The  finding  In  favor  of 
Thurman's  t>rtorlt7  for  consequential  dam- 
ages was  right,  and  the  Judgment  of  the  court 
with  reference  thereto  Is  afSrmed. 

0.  It  Is  insisted  by  the  plaintiffs  in  error 
that  the  origrinal  petition  In  this  cause,  hav- 
ing been  filed  under  the  insolvent  traders' 
act  (Code  S148a  et  seq.),  was  not  a  cause  of 
original  equity  cognizance,  and  that  the  court 
erred  in  not  submitting  the  questions  of  fact 
raised  in  the  report  of  the  auditor  upon  ex.- 
ceptians  thereto  to  th«  finding  of  a  jury. 
Where  a  statute,  such  as  section  8148a  et  seq. 
of  the  Code,  extends  the  equitable  Jurlsdlc- 
ti<n  of  the  superior  court  to  new  cases,  the 
mode  of  trial  in  such  cases  is  governed  by 
ordlnai7  equity  practice,  and  the  right  of 


trial  of  facts  by  master  or  auditor  instead  of 
by  Jury  is  subject  to  the  will  of  the  legisla- 
ture. Acts  1884-85,  p.  88;  Mahan  v.  Oaven- 
der,  77  Ga.  118;  Poullaln  v.  Brown,  80  Ga. 
27,  6  a  B.  107;  Madcoizie  v.  Flannay,  90 
Ga.  590.  16  a  E.  710.  It  follows  that  the 
court  did  not  or  in  refusing  to  submit  the 
questions  of  fact  to  the  finding  of  a  Jury 
after  overruling  the  exceptions  to  the  finding 
of  the  auditor  on  the  facts. 

Judgment  revased  in  part  and  in  part 
aflSrmed. 

JENKINS,  J.,  presiding  la  liea  <^  LUMP- 
KIN, J.,  disaualifled. 


(»4  Oa.  750) 

SPARKS  V.  CENTBAIi  TRUST  CO.  OF 

NEW  YORK  et  al.  (two  cases). 

(Supreme  Court  of  Georgia.    Oct  4,  1884.) 

These  caoes  are  controlled   by  the  de- 
cision in  Trust  Co.  v.  Thurmaa  (this  day  an- 
nounced) 20  S.  E.  141. 
(SyUabas  by  the  Q>nrt) 

Error  from  superior  court,  E^lton  county; 
John  L.  Hopkins,  Judge  pro  hac  vice. 

Writs  of  ttror  by  W.  B.  Sparlcs,  receiver  of 
the  Macon  &  Birmingham  Railroad  Com- 
pany, to  a  Judgment  In  favor  of  the  Central 
Trust  Company  of  New  York  and  others,  and 
by  W.  B.  Sparks,  receiver  of  the  Georgia 
Southern  A  Florida  Railroad  Ciompany,  to  a 
Judgment  in  favor  of  the  said  trust  company 
and  othera     Affirmed. 

Gnstln,  Guerry  &  Hall,  for  plalntifl  In  er- 
ror. O.  Z.  BUOodc,  H.  B.  Tompkins,  and 
Payne  &  Tye,  t<x  defendants  In  arm. 

PER  CURIAM.    Judgm^t  affirmed. 

JENKINS,  J.,  presiding  In  lien  of  LUMP- 
KIN, J.,  disqualified. 


(90  Va.  778) 

WESTERN  UNION  TEL  CO.  v.  BRIGHT.' 

(Supreme  Conrt  of  Appeals  of  Tlrginla.    Sept 

10,  1894.) 

TBI.BOBAPH  COHPAKT— NONDILIVBRT  O*    MbBSASI 

— ^Fbnaltt — Rkoovebt  bt  Motiox. 

1.  Section  1292,  Code  1887,  which  allow* 
the  receiver  of  a  telegram  to  recover  a  penalty 
of  $100  from  the  telegraph  company  for  a  fail- 
ure to  deliver  a  message  as  soon  aa  practicable, 
is  not  in  conflict  with  the  interstate  commerce 
clause  of  the  federal  constitution. 

2.  Section  3211,  Code  1887,  whldi  enacts 
that  "any  person  entiUed  to  recover  money  by 
action  on  any  contract,  may  on  motion  before 
any  court  •  •  *  obtain  ladgment  for  snch 
money  after  16  days'  notice,  does  not  anthoriae 
the  recovery  by  motion  of  a  statutory  penalty 
for  failnre  to  deliver  a  telegram  as  soon  as 
practicable. 

Error  to  drcnlt  court,  FrankUn  oaantT- 
Proceeding  by  motion,  wherein  <3eorge  M. 
Bright  was  plaintiff  and  the  Western  Union 

^  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
L^ncnborg  bar. 
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Telegraph  Company  was  defendant.  The 
Jadgment  being  adverse  to  the  defendant 
company.  It  obtained  a  writ  of  error.  Re- 
versed. 

Robt  Stiles,  for  plaintiff  In  error.  Ander- 
son &  Halrston,  for  defendant  In  error. 

LBWIS,  P.  This  waa  a  motion  In  the  court 
below  to  recover  a  penalty  «f  ?100,  provided 
by  section  1292  of  the  Code,  for  the  failure 
of  the  defendant  company  to  deliver  as 
promptly  as  practicable  a  certain  dispatch, 
transmitted  from  Abingdon  to  Rocky  Mount 
(points  within  this  state),  and  addressed  to 
the  plaintiff.  SeotlMi  3211,  under  which  the 
proceeding  was  had,  enacts  that  "any  person 
entitled  to  recover  money  by  action  cm  any  con- 
tract, may,  oa  motion  before  any  court  which 
would  have  Jurisdiction  In  an  action,  other- 
wise than  under  section  thirty-two  himdred 
and  fifteen,  obtain  Judgment  for  such  money 
after  lifteen  days'  notice,  which  notice  shall 
be  returned  to  the  clerk's  office  of  such  court 
ten  days  before  the  commencement  of  the 
term,"  etc.  Tbe  defendant  company  appear- 
ed, and  moved  to  dismiss  the  motion  on  the 
ground,  among  others,  that  the  drcnlt  court 
bad  no  Jurisdiction  to  entertain  it,  which  mo- 
tion was  overruled;  and,  all  matters  of  law 
and  fact  having  been  submitted  to  the  court, 
Judgment  was  given  for  the  plaintiff. 

1.  The  point  was  also  made,  and  is  repeated 
in  the  petition  for  appeal,  that  section  1292 
of  the  Code  is  repngpoant  to  the  commerce 
clause  of  the  c(«stltution  of  the  United  States. 
But  the  point,  while  sufficient  to  give  this 
court  Jurisdlotioii  of  the  case,  although  the 
matter  in  controversy  is  less  in  amount  Hum 
$500,  is  not  weU  taken.  The  dispatch  in  ques- 
tion was  a  private,  domeatio  dispatch,  and 
therefore  not  within  the  purview  of  the  fed- 
eral constituticm,  for  the  rule  is  well  settled, 
as  declared  in  Telegraph  Oo.  v.  Texas,  105 
U.  S.  460,  that  the  relation  of  such  dis- 
patches belongs  as  exclusively  to  the  state  in 
which  they  are  transmitted  as  does  the  regu- 
lation of  interstate  oommorce  to  congress. 
Sat  does  the  fact  that  the  defendant  com- 
pany also  does  an  interstate  business,  and  is 
therefore  an  instrum«it  of  interstate  com- 
merce, affect  the  case.  Leloup  v.  Port  of 
llobile,  127  U.  S.  eiO,  617,  8  Sup.  Ot  ISiiO; 
W.  U.  TeL  Oo.  V.  Alabama  State  Board,  132 
U.  S.  472,  10  Sup.  Ct  161;  Postal  TeL  Cable 
Co.  V.  City  Council  of  Charleston,  153  U.  S. 
892,  14  Sup.  Ct  1094.  In  the  recent  case  of 
Telegraph  Co.  v.  Tyler  (Va.)  18  8.  E.  280  (de- 
cided since  the  present  appeal  was  taken),  it 
was  held  that  section  1292  is  valid,  even  as 
applied  to  a  dispatch  sent  from  another  state, 
in  the  absence  of  any  conflicting  regular 
tixm  on  the  subject  by  congress;  and  to  that 
mling,  without  restating  the  reasons  upon 
which  it  was  founded,  we  adhere. 

2.  But  that  the  circuit  court  was  without 
Jurisdictioo  to  entertain  the  motlmi  is,  we 
thtnk,  dear.    Section  3211,  Code,  authorizes 


the  remedy  by  motion  only  in  those  cases  in 
which  the  plaintiff  is  entitled  to  recover 
money  by  action  on  a  contract;  and  here  the 
proceeding  Is  founded,  not  upon  contract,  but 
upon  a  tort,  L  e.  a  wrongful  violation  of  a 
public  duty.  The  case  of  Telegraph  Co.  v. 
Pettyjohn,  88  Va.  296,  13  S.  E.  431,  is  a  suf- 
ficient authority  upon  this  point.  It  is  true 
an  action  of  debt  lies  for  a  statutory  penalty, 
but  this  is  l>ecause  the  sum  demanded  Is  cer- 
tain, and  not  because  the  cause  of  actioo 
arises  ex  contractu.  Chaffee  v.  U.  S.,  18 
Wall.  616.  The  principle  laid  down  by  Blade- 
stone  (3  Oomm.  159),  that  every  man  im- 
pliedly agrees  to  obey  the  laws  of  the  state, 
and  ccMiBequently  to  pay  all  penalties  incurred 
under  any  act  of  the  legislature  for  a  viola- 
tion of  its  provisions,  is  altogether  too  XyroaA 
for  a  case  like  the  present,  for  upon  the  prin- 
ciple of  an  Implied  contract  to  obey  the  laws, 
and  not  to  injure  one's  neighbor,  assumpsit, 
if  not  debt,  would  lie  for  an  assault  and  bat- 
tery, or  for  arson,  <«  for  any  other  like  of- 
fense, which  would  hardly  be  seriously  con- 
tended for.  Acc(M:dlngly,  In  Zeigler  v.  Gram, 
13  Serg.  &  B.  102,  it  was  held  that  a  Justice 
of  the  peace,  whose  Jiurisdiction,  und«:  the 
statutes  of  Pennsylvania,  was  confined  to 
those  causes  of  action  arising  from  contract, 
express  or  Implied,  had  not  Jurisdiction  of  an 
actl<m  to  recover  a  statutory  penalty  far  not 
entering  satisfaction  of  a  Judgment;  and 
Gibson,  J.,  speaking  for  the  court,  said: 
"When  a  statute  Imposes  a  penalty,  but  pre- 
scribes no  method  of  recovery,  recourse  may 
doubtless  be  had  to  the  action  of  debt;  and 
every  debt  is  said  to  arise  out  of  a  contract, 
either  express  or  implied.  But  in  Jurispru- 
dence the  word  'contract'  is  generally  used 
to  denote  a  bargain  or  agreement;  and  it  la 
plain  that  in  these  acts  of  assembly  It  was 
used  In  that  sense  by  the  legislature,  who 
had  in  view  those  CMitracts  that  arise  Im- 
mediately out  of  a  course  of  dealing  between 
the  parties,  and  not  that  sort  of  ooutract  that 
arises  remotely  out  of  the  compact  of  govern- 
ment" The  same  view  was  token  by  the 
New  York  court  of  appeals  In  McCoun  v. 
Railroad  Co.,  50  N.  T.  170.  Another  case  In 
point  is  Telegraph  <3o.  v.  Taylor,  84  Ga.  408, 
11  S.  B.  396.  There  the  JurisdIcUon  of  Jus- 
tices' courts  being  Umlted  by  the  oonstita- 
tlon  of  Greorgia  to  "civil  cases  arising  ex  con- 
tractu, and  cases  of  injuries  or  damages  to 
personal  property,"  the  question  was  whether 
they  could  be  invested  by  the  legislature  with 
Jurisdiction  over  actions  to  recover  a  penalty 
Imposed  by  statute  upon  telegraph  companies 
for  undue  delay  In  tbe  transmission  and  de- 
livery of  messages;  and  it  was  held  that 
they  could  not  on  the  ground  that  the  penalty 
was  for  a  violation  of  a  public  duty,  and  not 
for  a  breach  of  contract  That  was  an  ac- 
tion by  the  person  to  whom  the  message  was 
addressed;  and,  in  answer  to  the  snggrestion 
of  counsel  that  there  was  a  contract  betwe^i 
the  sender  of  the  message  and  the  defendaat 
company  which  would  support  the  acHaa,  the 
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court  said:  "The  penalty  Is  not  given.  In 
whole  or  In  part,  as  compensation  in  damages 
for  a  violation  of  that  contract  On  the  oon- 
trary,  both  the  sender,  with  whom  the  com- 
pany had  a  conti-act,  and  the  person  to  whom 
the  telegram  was  addressed,  and  with  whom 
the  company  had  no  contract,  are  left  In  full 
possession  of  all  their  rights,  outside  of  penal- 
ty, in  every  respect  That  the  penalty  is  Im- 
posed solely  for  the  wrongful  violation  of  a 
public  duty  is  manifest,  and  It  seems  to  us 
to  make  no  difference  that  this  particular  in- 
stance of  that  duty  bad  its  origin  in  contract" 
It  foUows  that  tile  plaintiff  in  the  present 
case  Is  not  entitled  to  recover  the  penalty 
sued  for  by  virtue  of  "any  contract"  and 
consequently  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  such  order 
entered  here  aa  that  court  ought  to  have 
entered. 

(90  Va.  776) 

RICHMOND  CITY  &  S.  P.  RT.  CO.  v.  JOHN- 
SON.' 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

10,  1804.) 

Sbt-Opp  and  Patmest-^Pleadijjo, 

Under  Code  1887,  §  3298,  proTidlng  that, 
"in  a  aait  for  any  debt,  the  defendant  may  at 
the  trial  prove  and  have  allowed  against  such 
dciit,  any  payment  or  set-off  which  la  so  de- 
scribed in  his  plea  ♦  *  •  as  to  give  the 
plaintiff  notice  of  Its  nature,  but  not  otherwise," 
defendant  cannot  prove  a  set-off  or  payment 
under  a  plea  of  nil  debet  or  non  assumpsit  un- 
less he  files  with  his  plpa  such  a  descriptive  ac- 
count as  said  section  32U8  requires. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  of  debt  by  A.  L.  Johnson  against 
the  Richmond  City  and  Seven  Pines  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

F.  M.  Conner  and  BenJ.  H.  Nash,  for  plain- 
tiff In  error.  W.  a  Pi«ston  and  Meredith  & 
Cocke,  for  defendant  In  error. 

LEWIS,  P.  This  was  an  action  of  debt 
on  a  written  order  drawn  by  one  Child  on 
the  defendant  company,  payable  to  the  plain- 
tiff, for  $2,000,  and  accepted  by  the  company. 
The  plea  was  nil  debet,  and  there  were  a  ver- 
dict and  Judgment  for  the  plaintiff.  The 
single  question  in  the  case  is  as  to  the  ex- 
clusion at  the  trial  of  certain  evidence  of- 
fered by  the  defendant.  It  appears  that  the 
company  contracted  with  Child  to  build  Its 
road  firom  a  point  within  the  city  of  Rich- 
mond to  its  eastern  terminus,  about  seven 
milee  outside  of  the  dty.  Child  sublet  the 
wwk  to  Thomas  Barry  &  Co.,  and  employed 
the  plaintiff,  a  civU  engineer,  to  locate  the 
road  and  to  supervise  its  construction.  At 
the  trial,  the  defendant  offered  evidence  to 
prove  that  the  order  «ra^  given  and  accepted 
to  pay  for  work  done  by  Barry  &  Co.,  and 
lliat  the  defendant  afterwards  paid  Barry  & 

>  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


Co.  for  the  work;  but  the  eividence  was  ex- 
cluded, to  which  ruling  the  defendant  ex- 
cepted. It  is  contended  that  the  evidence 
ought  to  have  been  admitted,  because,  under 
the  plea  of  nU  debet  payment  or  any  other 
defense  is  admissible  that  tends  to  deny  an 
existing  debt;  and  this  is  undoubtedly  so  at 
common  law.  4  Minor,  Inst  641;  Insurance 
Co.  V.  Buck,  88  Va.  517,  13  S.  B.  973.  But 
this  rule,  so  far  as  respects  the  defense  of 
payment  has  been  modifled  in  Virginia  by 
statute.  In  1705,  It  was  enacted  by  the  goi- 
eral  assembly  that,  "when  any  suit  shall  be 
commenced  and  prosecuted  In  any  court 
within  this  colony  for  any  debt  due  by  judg- 
ment, bond  bill  or  otherwise,  the  defendant 
shall  have  liberty  upon  tryall  thereof  to  make 
all  the  discounts  he  can  against  such  debt 
and  upon  proof  thereof,  the  same  shall  be 
allowed  In  court"  3  Hen.  St  378.  Under 
this  act.  It  was  the  practice  to  allow  offsets 
to  be  given  In  evidence  under  the  plea  of 
nil  debet  or  non  assumpsit,  and  this  without 
previoias  notice.  5  Rob.  Pr.  1000;  2  Tuck. 
BL  Comm.  108.  But,  at  the  rervisal  of  181U. 
a  change  was  made,  in  regard  to  both  x)ay- 
ment  and  offsets,  by  enacting  that,  "in  every 
action  in  which  a  defendant  shall  desire  to 
prove  any  payment  or  set-off,  he  shall  file  with 
his  plea  an  account,  stating  distinctly  the  na- 
ture of  such  payment  or  set-off,  and  the  sev- 
eral items  thereof;  and  In  failure  to  do  so  he 
shall  not  be  «itltled  to  prove  before  the  jury 
such  payment  or  set-off,  unless  the  same  be 
so  plainly  and  particularly  described  in  the 
plea  as  to  give  the  plaintiff  full  notice  of  the 
character  thereof."  1  Kev.  Code  1819,  p.  610. 
Under  this  statute.  It  was  held  In  Johnson  v. 
Jennings,  10  Grat  1,  that,  In  the  absence  of 
such  an  account  as  the  statute  contemplated, 
evidence  was  not  admissible  to  prove  a  spe- 
cific paymrait  under  the  plea  of  non  assump- 
sit; and  the  statute  as  it  now  stands  in  the 
Code  is,  in  this  respect,  substantially  the 
same  as  It  was  In  the  Revised  Code  of  1819. 
It  enacts  that,  "in  a  suit  for  any  debt,  the 
defendant  may  at  the  trial  prove  and  have 
allowed  against  such  debt,  any  payment  or 
set-off  which  Is  so  described  in  bis  plea,  or  in 
an  account  filed  therewith,  as  to  give  the 
plaintiff  notice  of  Its  nature,  but  not  other- 
wise." Code  1887,  f  8298.  It  will  thus  be 
seen  that,  as  respects  notice,  tiie  statute  (as 
was  said  by  Moncure,  P.,  in  Allm  v.  Hart  18 
Grat  722,  734)  pots  payment  and  set-off  on 
the  same  footing;  so  that,  to  entitle  the  de- 
fendant to  prove  payment  under  the  plea  of 
nil  debet,  he  must  file  with  his  plea  such  a 
descriptive  account  as  section  3298  requires. 
1  Bart  Law  Pr.  (2d  Ed.)  492,  496.  This  re- 
quirement not  having  been  complied  with  In 
the  present  case,  the  evidence  in  question 
was  rightly  ezcladed;  and,  as  there  is  noth- 
ing In  Hie  record  to  warrant  a  new  trial  on 
the  ground  that  the  vodict  was  contrary  to 
the  evidence,  it  follows  that  the  judgmoit 
must  be  affirmed.     Judgment  afilrmcO. 
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KABN  et  •!.  t.  BLACKFORD  at  aL 

(Sapreme  Court  of  Appeals  of  VirginUu    Jona 

14,  1894.) 

COKFOUnOH  WITH  CkBUITOBS  —  RlOBTS  OF  PaK- 

TIB8— Novation. 

1.  Where,  after  the  acceptance  of  a  note, 
the  payee,  in  a  composition  of  the  creditors  of 
the  maker,  agrees  that  the  note  shall  be  paid 
according  to  the  terms  of  a  trust  deed,  one  who 
acquires  the  note  after  maturity  holds  the 
same  subject  to  the  proTisions  of  the  trust 
deed,  though  the  deed  was  not  recorded  when 
the  note  was  acquired. 

2.  Where,  in  settlement  of  the  debts  of  an 
insolvent  firm,  a  creditor  accepts  the  individual 
note  of  the  partner  appointed  to  wind  up  its  af- 
fairs, and  the  firm  debts  are  seenred  by  a  trust 
deed  to  him  of  the  assets,  there  is  not  a  nova- 
tion so  as  to  release  the  firm  assets  from  the 
debt  evidenced  by  the  note. 

3.  Where,  in  a  composition  of  the  creditor* 
of  a  firm,  one  of  the  members  is  appointed  to 
carry  on  the  business,  and  to  pay  the  creditors 
out  of  the  proceeds,  the  expenses  of  carrying 
on  the  business  should  be  paid  before  the 
creditors  are  entitled  te  receive  any  part  of  the 
proceeds. 

Appeal  ftoic  G&aiHjeiT  eonrt  of  Rlcliinond; 
W.  J.  Leake,  Chancellor. 

Action  by  W.  M.  Parish  against  a  M. 
Blackford  and  others  to  deternalne  the  reepee- 
tive  rights  of  the  creditors  of  the  BIchmond 
Brick  Company  and  Snead  &  Scott  From  a 
decree  of  the  chancery  oonrt,  defendants 
Kam  and  HIckson  appeal.     Affirmed. 

The  following  Is  a  copy  of  the  oplulmi  of 
tii6  chancellor,  and  made  a  part  of  the  record 
In  the  ceae  of  Kam  and  HIckson  against 
Blackford,  trustee: 

"Karn  &  HIckson  dalm  that  they  are  the 
holders  of  negotiable  paper  for  value  without 
notice  of  the  equity  of  the  deed  of  January 
8,  1885,  and  that,  therefore,  they  are  not 
bound  by  the  provisions  of  that  deed.  Let 
It  be  conceded  that  Kam  &  HIckson  are  hold- 
ers of  such  paper  for  value  and  without  no- 
tice, yet,  as  the  notes  purchased  by  them 
were  overdue,  and  had  been  protested,  they 
must '  bold  the  notes  subject  to  the  equities 
existing  at  the  time  the  notes  were  purchas- 
ed, whether  they  had  notice  thereof  or  not. 
Judge  Moncure,  In  Davis  v.  Miller,  14  Grat 
6,  says:  'In  Oie  case  of  the  transfer  of  an 
overdue  note,  the  holder  takes  it  as  a  dishon- 
ored note,  subject  to  all  the  defenses  and 
equities  to  which  It  was  subject  In  the  hands 
of  bis  Immediate  Indorser,  whether  he  has 
notice  thereof  or  not  He  receives  nothing 
but  the  titles  and  rights  of  such  Indorser.' 
14  Grat  5,  6.  But  It  is  contended  that  this 
doctrine  thus  stated  by  Judge  Moncure  does 
not  apply  where  the  equities  are  collateral, 
and  do  not  attach  to  the  note  Its^.  In  this 
case  the  equities  do  attach  to  the  note  Itself, 
and  do  not  arise  out  of  any  collateral  matter. 
When  the  notes  were  purchased  the  deed  of 
January  8,  1885,  had  been  executed,  and  the 
payment  of  these  notes  by  said  deed  had  been 
postponed  until  all  the  debts  In  the  first  class 
bad  been  paid.  W.  B.  Snead,  the  payee  of 
thaw  notes,  could  not  have  enforced  their 


payment  against  the  property  conveyed  la 
the  deed,  except  subject  to  its  provisions; 
and  Karn  &  HIckson,  purchasing  trom  him 
after  the  dishonor  of  said  notes,  could  only 
take  what  he  could  have  taken.  Mr.  Daniel, 
in  his  work  on  Negotiable  Instruments,  treat- 
ing of  this  subject  says  that  the  indorsee  of 
overdue  paper  takes  it  subject  to  two  de- 
fenses: '(1)  That  it  was  aCTected  In  its  in- 
ception with  some  Inherent  vice,— as,  for  in- 
stance, fraud,  illegality  or  duress;  or  (2)  that 
the  consideration  failed,  or  that  payment  had 
been  made,  or  that  there  had  been  accord 
and  satisfaction  at  the  time  of  the  indorse- 
ment or  that  there  was  some  equitable  de- 
fense arising  out  of  the  transaction  In  which 
the  paper  was  given  which  disabled  his  In- 
dorser, In  whole  or  in  part,  to  recover.  Any 
of  these  defenses  Is  called  an  equity  attach- 
ing to  the  instrument'  1  Daniel,  Neg.  Inst 
.725.  No  one  can  doubt  that  these  notes  in 
controversy,  held  by  Kam  &  HIckson,  were 
Indorsed  by  the  Richmond  Brick  Company  In 
the  transaction  which  culminated  In  the  dis- 
solution of  that  firm,  and  the  execution  of  the 
deed  of  January  8,  1885,  although  the  notes 
may  have  been  dated  a  few  days  prior  there- 
to. This  being  true,  the  equity  here  attached 
to  the  notes  themselves,  and  Karn  &  Hickson 
take  them  subject  to  such  equity.  But  Karn 
&  Hickson  further  claim  that  the  deed  of  Jan- 
uary 8,  1885,  Is  void  as  to  the  debt  due  them 
by  these  notes,  because  it  was  unrecorded  at 
tho  time  they  purchased  the  notes.  This  po- 
sition cannot  be  sustained.  The  deed  of  Jan- 
nary  8,  1885,  may  have  been  void  as  to  the 
notes  when  Kam  &  Hickson  pui-cbased  them, 
because  it  had  not  been  recorded,  yet  when  it 
was  recorded  It  became  valid  as  to  all  cred- 
itors who  had  not  obtained  specific  liens  on 
the  property  during  the  Interval  between  the 
execution  and  recordation  of  said  deed.  It 
follows,  therefore,  that  the  rights  of  the  par- 
ties were  fixed  by  the  deed  of  January  8, 
1885,  and  they  cotild  not  be  changed  by  any 
subsequent  deeds  or  agreements  of  the  gran- 
tors in  said  deed,  except  by  the  consent  of  all 
parties  Interested.  The  deeds  of  February 
6, 1886,  and  of  December  11,  1888,  were  made 
for  the  manifest  purpose  of  giving  efTect  to 
the  deed  of  January  8,  1885,  and  for  the  pur- 
pose of  hastening  the  execution  of  its  pro- 
visions. These  deeds  contain  no  unreasona- 
ble conditions,  and  nothing  of  which  Karn  & 
Hickson  have  any  right  to  complain. 

"This  brings  us  to  the  construction  of  the 
deed  of  January  8,  1885,  for  by  it  the  rights 
of  all  parties  must  be  determined.  Karn  & 
Hickson  contend  that  their  debt  is  embraced 
in  the  first  class  of  creditors  provided  for 
In  the  deed  of  January  8,  1885.  I  think  a 
proper  construction  of  the  deed  excludes  and 
negatives  any  such  position.  If  their  debt 
of  $8,711.37,  evidenced  by  these  notes,  was 
included  In  tiie  firat  class  of  debts,  why 
provide  for  Its  payment  in  the  second  class 
of  debts,  and  also  provide  that  It  shall  be 
paid  after  all  the  debts  of  the  first  das^  kavi- 
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been  paid?  It  It  has  been  paid  as  a  flrst-class 
debt,  it  ceased  to  have  any  existence,  and 
conld  not  be  paid  again  as  a  second-class 
debt  But  Earn  &  Hickson  claim  that  the 
debts  of  the  parties  claiming  under  the  deed 
of  January  8,  1885,  have  been  novated,  be- 
cause after  said  deed  was  made  the  parties 
surrendered  the  notes  of  Snead  &  Scott  and 
toolc  the  individual  notes  of  W.  B.  Snead 
In  the  place  thereof.  There  could  be  no  no- 
ration  of  these  debts  in  the  manner  claimed, 
because  the  partners,  by  the  deed  of  Jan- 
uary 8, 1885,  authorized  W.  B.  Snead  to  con- 
duct the  business  in  his  own  name,  and  In 
any  manner  he  deemed  best,  and  to  pay  off 
these  debts  as  flrst-class  debts.  The  cred- 
itors holding  notes  of  the  firm  were  fully  Jus- 
tified, under  the  terms  of  said  deed,  to  ex- 
change their  notes  of  Snead  &  Scott  for 
notes  signed  or  Indorsed  by  W.  B.  Snead 
alone.  In  fact  it  was  a  matter  of  indiffer- 
ence to  either  of  the  grantors  in  the  deed, 
or  to  the  creditors  secured  therein,  how  the 
indebtedness  was  evidenced.  Williams  and 
Scott  were  insolvent,  and  had  conveyed  all 
of  the  firm  assets  to  W.  B.  Snead  for  the 
payment  of  the  firm  debts,  and  nothing  Wil- 
liams, Scott,  or  Snead  might  do  could 
change  the  relations  of  the  creditors  to  the 
property  conveyed  by  the  deed.  The  cases 
referred  to  by  counsel  for  Karn  &  Hiclison 
establish  a  doctrine  that  Is  not  controverted, 
namely,  that  where  one  accepts  a  higher  or 
negotiable  security  for  a  debt  from  one  of 
the  partners  in  satisfaction  of  the  debt  of  the 
partnership,  there  is  a  novation  of  the  debt, 
and  the  other  partners  are  released.  This 
doctrine  rests  upon  the  Intention  of  the 
party.  If  he  prefers  to  take,  and  does  talte, 
in  fuU  satisfaction  of  his  debt,  a  higher  se- 
curity from  one  partner,  it  would  not  be 
equitable  for  him  to  claim  the  right  to  pur- 
sue the  partnership  property  and  the  indl- 
Tldual  property  of  one  partner  at  the  same 
time.  None  of  the  cases  cited,  however, 
hold  that,  where  the  partnership  assets  have 
been  conveyed  to  one  of  the  partners  for 
the  purpose  of  paying  the  creditors  in  the 
order  named,  surrendering  the  notes  of  the 
firm  and  taldng  the  note  of  the  partner  clos- 
ing up  the  business  of  itself  alone  operated 
as  a  novation  of  the  debt  The  leading  case, 
perhaps,  in  Virginia  on  this  subject  is  Niday 
V.  Harvey,  9  Grat  466,  in  which  Judge  Dan- 
iel says:  'It  may,  however,  I  thinly,  be  stated 
as  the  well-setUed  doctrine  of  this  court  that 
whilst  the  mere  acceptance  of  such  higher 
security  by  a  creditor  from  one  member  of 
a  firm  for  a  partnership  debt  due  by  simple 
contract  destroys  the  right  of  the  creditor  to 
proceed  at  law  against  the  member  who 
was  not  a  party  to  the  giving  of  such  higher 
security,  yet  tliat  a  court  of  equity  wlU  look 
at  the  original  character  of  the  debt  and 
will  not  withhold  relief  against  the  member 
not  uniting  in  the  higher  security  merely  be- 
cause of  the  merger  and  destruction  of  the 
legal  remedy  acainst  blm,   but  will  treat 


that  simple  contract  as  still  subsisting  In 
foro  conscientia,  unless  it  is  shown  that  the 
creditor,  by  accepting  such  higher  security. 
Intended  to  abandon  all  recourse  upon  his 
original  demand.'  If,  by  taking  such  higher 
security,  It  was  not  the  design  of  the  part- 
ners that  the  social  debt  should  be  extin- 
guished, equity  will  still  hold  all  the  part- 
ners bound.  The  evidence  in  the  case  at  bar 
negatives  any  idea  or  intention  of  the  par- 
ties  to  extingruish  the  social  debts.  The  cred- 
itors have  been  claiming  the  social  assets, 
and  the  partners  have  been  all  the  time  ac- 
knowledging their  liability.  The  People's 
National  Bank  of  Lynchburg  may  have  lost 
their  remedy  at  law  against  the  other  part- 
ners by  proceeding  to  Judgment  against  W. 
B.  Snead  alone,  but  they  have  not  lost  their 
rights  in  equity  against  the  property  convey- 
ed in  the  deed  for  their  benefit  A  merger 
acts  In  personam,  but  not  in  rem.  The  part- 
ners may  be  released  personally,  but  the 
partnership's  assets  are  never  released;  cer- 
tainly not  when  a  deed  of  trust  has  been 
given  upon  them  to  secure  the  debt  On  this 
subject  in  2  Jones,  Mortg.  p.  926,  it  is  laid 
down  that  a  mortgage  secures  the  debt  and 
not  the  note  or  bond  or  other  evidence  of  it 
No  change  In  the  form  of  the  evidence,  or 
mode  or  time  of  its  payment— nothing  but 
actual  payment  of  the  debt  or  an  express  re- 
lease—will operate  to  discharge  the  mort- 
gage. The  mortgage  remains  a  lien  until  the 
debt  it  was  given  to  secure  is  satisfied,  and  It 
is  not  affected  by  a  change  of  the  note,  or  by 
the  giving  of  a  different  Instrument  as  evi- 
dence of  the  debt  or  by  a  Judgment  at  law 
on  the  note,  merging  the  original  evidence 
of  indebtedness,  or  by  a  recognizance  of  rec- 
ord taken  In  lieu  of  the  mortgage  debt  2 
Jones,  Mortg.  p.  926. 

"The  expense  of  conducting  the  business 
and  executing  the  trust  in  this  case,  Karn 
&  Hickson  contend,  should  not  be  paid  until 
all  the  debts  of  the  firm  secured  in  the  deed 
of  January  8,  1885,  have  been  paid.  From 
the  very  nature  of  the  transaction  involved, 
such  a  position  cannot  be  sustained.  Under 
the  deed,  W.  B.  Snead  was  to  conduct  the 
business,  and  out  of  the  proceeds  and  profits 
pay  off  the  debts,  etc.  It  would  be  Inequita- 
ble for  the  creditors— all  of  whom  acquiesced 
In  bis  management  of  the  business— If  they 
should  be  allowed  to  receive  the  proceeds 
and  profits,  and  yet  require  that  the  debts 
of  those  who  labored  or  furnished  goods  by 
wblcb  the  profits  were  realized  be  postponed. 
I  think,  imder  a  reasonable  construction  of 
the  deed,  the  expenses  are  first  to  be  paid. 
The  next  position  taken  by  Karn  &  Hickson 
is  that  the  debts  of  the  plaintiff  never  were 
the  debts  of  the  Richmond  Brick  CSompany, 
and  should  not  therefore,  be  paid  out  of  the 
funds  derived  from  the  sales  of  the  property 
under  the  deeda  They  contend  that  these 
debts  are  the  old  debts  of  Snead  &  Scott,  in- 
curred prior  to  the  time  that  Williams  be- 
came a  partner  in  the  Richmond  Brick  C!om- 
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pany.  The  evidence  shows  that  In  1883  W. 
B.  Snead  and  J.  P.  Scott  ■were  engaged  to 
brick  making,  under  the  firm  name  of  Snead 
&  Scott;  that  in  1884,  H.  W.  Williams  bought 
for  the  sum  of  five  thousand  three  hundred 
and  thirty  dollars  and  thirty-three  cents  one- 
third  interest  In  the  brickyard  and  fixtures; 
that  tmder  the  agreement  of  partnership 
Scott  was  to  manage  and  control  the  making 
of  bricks;  that  H.  W.  Williams  was  to  sign 
all  notes  and  checks,  and  keep  the  books  of 
the  firm,  and  W.  B.  Snead  was  to  have  ten 
per  cent  on  all  work  done  and  sales  made 
by  him,  and  the  firm  name  was  to  be  called 
the  Richmond  Brick  Company.  Soon  after 
this  agreement  was  made,  Williams  was 
taken  sick,  and  became  unable  to  attend  to 
business,  and  left  Richmond.  Before  he  left 
he  turned  orer  all  pap««,  books,  and  money 
belonging  to  the  firm  to  J.  P.  Scott  After 
the  delivery  of  the  books,  etc.,  the  business 
by  and  with  the  knowledge  and  consent  of  all 
the  parties  was  conducted  In  the  name  of 
Snead  A  Scott  B.nd  the  accounts,  assets,  and 
affairs  of  the  two  firms  were  so  commingled 
that  neither  of  the  partners  knew,  or  seemed 
to  care  to  know,  anything  about  the  status 
of  the  two  firms,  or  the  respective  rights  of 
the  several  partners  therein.  The  property 
of  the  two  firms  was  treated  as  the  property 
of  the  Richmond  Brick  Company,  and  the 
partners  In  both  firms,  by  the  deed  of  Janu- 
ary 8,  1885,  recognized  It  as  such.  Under  the 
circumstances  the  Richmond  Brick  Company 
became  liable  for  the  debts  of  Snead  &  Scott 
contracted  before  the  formation  of  the  Rich- 
mond Brick  Company.  Bat,  it  the  court  is 
wrong  to  this  position,  the  evidence  shows 
beyond  question  that  the  creditors  of  the  old 
firm  (Snead  &  Scott),  by  and  with  the  con- 
sent of  the  Richmond  Brick  Company,  which 
was  then  conducting  business  under  the  firm 
name  of  Snead  &  Scott  novated  their  debts 
by  taking  other  notes  from  Snead  &  Scott 
representing  the  Richmond  Brick  Company; 
aU  parties  Intending  thereby  to  transfer  the 
Indebtedness  from  the  one  firm  to  the  other. 
But  even  should  the  court  be  in  error  in 
holding  that  the  Richmond  Brick  Company  be- 
came responsible  for  the  old  debts  of  Snead 
&  Scott  by  conveying  the  assets,  etc.,  or  by 
the  novation  of  said  debts  as  aforesaid,  yet 
upon  another  ground  the  debt  of  Earn  & 
HIckson  must  be  subordinated  to  the  debts 
mentioned  In  the  first  class  of  the  deed  of 
January  8,  1885.  Under  the  claim  asserted 
and  the  position  taken  by  Kam  &  HIckson, 
there  can  be  no  doubt  of  the  fact  that  their 
notes,  so  far  as  they  represent  the' advance- 
ments made  by  the  firm  of  Snead  &  Scott 
have  been  novated,  and  now  represent  a  debt 
only  against  the  Richmond  Brick  Company. 
Now  If,  on  the  other  hand,  the  debts  of  the 
creditors  other  than  Kam  &  HIckson  have 
not  been  novated  and  become  the  debts  of 
the  Richmond  Brick  Company,  then  they  still 
remain  as  the  debts  of  the  old  firm  of  Snead 
&  Scott   Iff  then,  there  iiaa  been  no  such  com- 


mingling of  the  assets,  accounts,  and  affairs 
of  the  two  firms  as  to  hold  the  Richmond 
Brick  Company  responsible  for  the  debts  ot 
Snead  &  Scott  and  there  has  been  no  nova- 
tion of  such  debts  by  which  the  Richmond 
Brick  Company  Is  liable  for  such  debts,  still 
It  must  be  remembered  that  at  the  formation 
of  the  Richmond  Brick  Company  the  firm  of 
Snead  &  Scott  owned  co-talnly  $16,000  worth 
of  assets,  besides  the  vacant  lot  in  Manches- 
ter, which  went  Into  the  business  of  the 
Richmond  Brick  Company,  out  of  which  the 
debts  of  the  old  Sim  should  be  paid.  Now, 
If  the  accounts,  assets,  and  affairs  of  Snead 
&  Scott  can  be  separated  from  those  of  the 
Richmond  Brick  Company,  will  not  a  court 
of  equity  take  the  money  derived  from  the 
sale  of  the  brick  yard  and  fixtures  and  the 
vacant  lot  to  Manchester  and  the  proceeds  of 
all  other  assets  of  Snead  &  Scott  as  well  as 
enough  of  the  assets  of  the  Richmond  Brick 
Company  to  pay  Snead  &  Scott,  and  apply 
them  to  the  payment  of  the  debts  of  the 
plaintiffs  In  preference  to  those  of  Earn  & 
HIckson?  This  equitable  disposition  will  as 
effectually  postpone  the  payment  of  the  debt 
due  Earn  &  HIckson  as  does  the  deed  of 
January  8,  1885.  Now,  If  the  Richmond 
Brick  Company  must  pay  to  Snead  &  Scott 
the  value  of  the  property  of  that  firm,  ap- 
propriated to  Its  use  and  In  Its  possession  at 
the  time  of  the  execution  of  the  deed  of 
January  8,  1885,  before  It  can  pay  any  of 
Its  other  debts,  then,  of  course,  all  the 
debts  of  the  plaintiffs  will  be  paid,  and 
nothing  will  be  left  to  satisfy  the  claim  of 
Earn  &  HIckson.  This  discussion  has  been 
based  upon  the  assumption  that  the  claims 
of  the  plaintiffs  were  debts  of  Snead  &  Scott, 
and  not  debts  of  the  Richmond  Brick  Com- 
pany. The  evidence,  I  think,  shows  that 
a  large  portion  ot  these  debts  were  con- 
tracted by  the  Richmond  Brick  Company. 

"The  objection  of  Kam  &  HIckson  to  the 
claim  of  H.  M.  Smith  &  Co.  because  $1,S12 
of  the  notes  Indorsed  by  them  was  for  their 
own  benefit  and  that  $1,616  was  for  the  to- 
dividual  benefit  of  W.  B.  Snead,  cannot  be 
sustained.  Commissioner  Ouy  has  not  al- 
lowed H.  M.  Smith  &  Co.  any  part  of  the 
$1,512,  and  the  evidence  ot  W.  B.  Snead 
proves  that  the  $1,616  was  used  In  the  Rich- 
mond business,  and  not  for  his  todlvldual 
benefit  The  objection  to  the  $425  item  In 
account  with  O.  H.  Page  must  also  be  over- 
ruled, because  the  testimony  shows  that  C. 
H.  Page  used  said  amount  tor  the  benefit 
ot  the  Richmond  Brick  Company,  and  not  for 
his  own  benefit 

"The  other  question  of  tact  to  the  case  has 
been  decided  In  favor  of  the  platotlfr  by  the 
commissioner,  and,  after  a  careful  examina- 
tion, I  see  no  reason  for  dlstorbtog  his  con- 
clusions. A  decree  may  be  entered  confirm- 
ing the  commissioner's  report" 

Christian  &  Christian,  for  appellants.  Met- 
edith  &  Cocke  and  Coortnety  &  PatteracHi,  for 
appellees. 
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PBE  CURIAM.  This  Is  a  contest  between 
credltora  of  the  Richmond  Brick  Company 
and  of  Snead  &  Scott  for  priority.  The  case 
WEB  fully  examined  and  reported  npon  by 
the  master  to  whom  the  cause  was  referred, 
both  as  to  the  facts  and  law  of  the  case, 
and  the  report  was  confirmed  "by  the  court  la 
a  written  opinion,  which  was  filed  with,  and 
made  a  part  of,  the  record.  Upon  an  exam- 
ination of  the  case  and  the  report  and  opin- 
ion aforesaid,  we  are  of  opinion  that  the 
conclusions  reached  by  the  lower  court  are 
right,  and  that  its  decree  must  be  affirmed, 
for  the  reasons  stated  Id  the  said  opinion. 
Decree  affirmed. 


(90  Va.  786) 

MYERS  T.  COMMONWEALTH.* 

(Supreme  Coart  of  Appeals  of  Virginia.    Sept. 

10,  1884.) 

Criminal  Appeal— Sufficienot  of  Rboobd— A»- 
SBN'OB  op  Venibe  Facias— Waiteb  or  DBrBom 
— Statute — RBTROsPEonyE  Effect. 

1.  Apart  from  statute,  a  record  in  a  fdony 
case  which  does  not  show  that  there  was  a 
writ  of  venire  facias  is  fatally  defective,  and  will 
not  sustain  a  conviction,  and  the  failure  of  the 
accused  to  object  to  the  want  of  a  venire  be- 
fore swearing  the  jury,  does  not  care  the  error. 

2.  Section  3156,  Code  1887,  requiring  objec- 
tions to  a  writ  of  venire  facias  in  civil  cases  to 
be  made  before  the  swearing  of  the  jury,  and 
extended  to  criminal  cases  by  Act  Jan.  18,  1888, 
only  cures  irregularities  in  the  venire  facias, 
leaving  untouched  felony  cases  in  which  there 
Is  no  venire  at  all. 

3.  Acta  1893-94,  p.  494,  providing  that,  "no 
jadgnicnt  shall  be  reversed  for  the  failure  of  tlie 
record  to  show  that  there  was  a  venire  facias, 
unless  made  a  ground  of  exception  in  the  trial 
court  before  the  jury  is  sworn, '  does  not  control 
an  appeal  in  a  felony  case,  pending  when  the 
act  was  passed. 

Error  to  Caroline  county  court;  E.  O.  Mon- 
cure,  Judge. 

James  Myers  was  convicted  of  a  felony, 
and  brings  error.    Reversed. 

J.  H.  Pejarnetto  and  R.  O.  Moncure,  tor 
plaintiff  in  error.  R.  Taylor  Scott,  Atty. 
Gen.,  tor  the  Commonwealth. 

LEWIS,  P.  The  prisoner  was  indicted 
and  convicted  In  the  county  court  of  Caro- 
line county  for  housebreaking  with  Intent  to 
commit  larceny.  Of  the  several  assign- 
ments of  error  it  wUl  be  necessary  to  con- 
sider one  only,  and  that  is  the  first,  which  is 
founded  on  the  fact  that  the  record  does  not 
show  that  there  was  a  writ  of  venire  facias 
In  Ibe  casa  This  is  a  fatal  defect  As  this 
court  has  often  decided,  a  venire  is  an  in- 
dispensable process,  both  at  common  law 
and  under  the  atatate,  to  authorize  the  sheriff 
to  summon  a  jury  In  a  fdony  case,  although, 
as  was  said  In  Spurgeon's  Case,  86  Va.  -052, 
10  S.  E.  979,  the  writ  Itself  is  not  a  part  of 
the  record,  unless  made  so  by  bill  of  exceiy 
tions  or  otherwise.  In  the  appendix  to  Chlt- 
ty's  Blackstone  (Ed.  1865.  vol.  2)  is  given 


■  Reported  by  F.  8.  fiUrkpatrick,  Em.,  of  th« 

r.ync'hburg  bar. 


the  form  of  a  record  in  a  felony  case,  In 
which,  after  the  indictment,  the  arraign- 
ment, the  plea,  and  issue,  follows  the  order 
for  a  venire,  or  the  "award  of  Jury  process," 
as  It  is  technically  called,  which  begins  is 
these  w<H:d8:  "Therefore  let  a  Jury  there- 
upon here  Immediately  come,"  etc,  after 
which  follows  the  recital  that  "the  Jurors  of 
the  said  Jury,  by  the  said  sheriff  for  this 
purpose  Impaneled  and  returned,  to  wit 
[naming  them],  being  called,  came,"  etc. 
This  is  In  conformity  with  all  the  old  authori- 
ties, which  lay  it  down  that  the  first  process 
for  convening  the  J1U7  is  the  venire  facias, 
and  that  there  must  be  an  award  on  the  roll 
to  warrant  the  issuing  of  the  writ  Bac. 
Ate.  tit  "Juries,"  B  2;  1  Chit  Cr.  Law, 
720.  And,  while  this  precise  formula  Is  not 
followed  in  our  practice  In  making  up  the 
record,  yet  the  record  must^show,  as  one  of 
the  essential  formalities  in  a  felony  case, 
that  the  Jury  were  brought  in  under  a  venire: 
and  Independently  of  the  recent  statute,  to 
be  mentioned  presently,  the  failure  of  the 
accused  to  object  to  the  want  of  a  voilre 
before  the  swearing  of  the  Jury  does  not  pre- 
clude him  from  objecting  afterwards.  He 
may  even  do  so  for  .the  first  time  in  the  ap- 
pellate court  This  is  so  because,  at  com- 
mon law,  the  record  must  nfflrmatively  show 
compliance  with  all  essential  formalities  In 
a  felony  case  In  order  to  constitute  a  convic- 
tion by  due  process  of  law,  some  of  which 
essentials  were  enumerated  In  Spui'geon's 
Case,  supra.  In  tlie  present  case  all  that 
the  record  shows  in  regard  to  the  summon- 
ing of  the  jury  Is  as  follows:  "This  day 
came  again  the  attorney  for  the  common- 
wealth, and  the  prisoner  was  led  to  the  bar 
in  custody  of  the  Jailor  of  this  court  and  a 
panel  of  twenty  Jurors  sommoned  by  the 
sheriff  of  this  county,  sixteen  of  whom  were 
examined  by  the  court  and  found  free  ftom 
all  legal  exception,  and  Qualllled  to  serve  aa 
Jurors  according  to  law.  Thereupon  the  ac- 
cused struck  from  the  panel  four  of  said 
Jurors,  and  the  remaining  twelve,  against 
whom  there  was  no  legal  objection,  viz.  W. 
P.  Goodwin  [and  eleven  others,  naming 
them],  were  sworn,"  etc.  This  does  not 
show  that  there  was  any  jury  process  in  the 
case,  nor  can  the  defect  be  supplied  by  pre- 
sumption. .  Dougherty  v.  Com.,  00  Pa.  St  286; 
Spurgeon's  Case,  snpra. 

The  att(»ney  general,  however,  contends 
that  as  no  objection  on  that  ground  was 
made  in  the  trial  court  the  case  is  within 
section  3156  of  the  Code,  which  provides 
that  "no  Irregrularlty  In  any  writ  of  venire 
fiacias,  or  In  the  drawing,  summoning  or  im- 
paneling of  Jurors,  shall  be  sufficient  to  set 
aside  a  verdict  unless  the  party  making  the 
objection  was  injured  by  the  Irregulsirlty,  or 
unless  the  objection  was  m&de  before  the 
swearing  of  the  Jury."  But  this  position, 
apart  from  previous  decisions  on  the  subject 
is  untenable.  In  the  first  place,  section  3150 
ia  a  literal  copy  of  section  25  of  the  ax3t  of 


Digitized  by 


Google 


S;0.) 


CALHOUN  V.  BANK  OF  GREENWOOD. 


16S 


April  9,  1868,  Ifte  twenty-eighth  section  of 
which  act  expressly  provided  that  "nothing 
contained  In  the  preceding  sections"  should 
"apply  to  the  impaaellng  of  Juries  In  felony 
cases"  (Acts  1852-53,  p.  46);  and  not  only  the 
Immediate  context,  bnt  the  title  of  chapter 
152  of  the  Code,  tn  which  chapter  section 
8156  Is  embraced,  shows  that  the  inrovlslon 
rdied  on  was  Intended  to  apply  to  "Juries  In 
civil  cases"  only.  It  Is  true  that  toy  the  act 
of  January  18,  1888  (section  3156),  was  ex- 
tended to  "all  cases,  criminal  as  well  as 
clrU."  But  the  effect  of  this  extension,  as 
was  hdd  in  Jones'  Case,  87  Va.  63,  12  S. 
E.  220,  was  to  cure  any  Irregularity  in  the 
venire  facias,  leaving  untouched  any  felony 
case  in  which  there  Is  no  venire  at  all.  Since 
the  appeal  in  the  present  case  was  taken,  the 
legislature  has  amended  and  re-enacted  sec- 
tion 3156,  and  added  th^eto  the  following 
provision:  "And  no  Judgment  shall  be  re- 
versed for  the  failure  of  the  record  to  show 
that  there  was  a  venire  facias,  unless  made 
a  ground  of  exception  in  the  trial  court  be- 
fore the  Jury  is  sworn;"  which  provision  Is 
made  applicable  to  all  cases,  criminal  as  well 
as  civil.  Acts  1893-94,  p.  494.  This  act  was 
not  referred  to  in  the  argument  at  the  bar, 
nor  does  It  affect  the  present  case.  A  suf- 
ficient ground  for  so  holding  is  the  general 
rule  that  statutes  are  to  be  construed  to  op- 
erate In  fntnro,  unless  a  retrospective  ^ect 
be  deaiiy  Intended.  Bac.  Abr.  tit  "Statute." 
Or,  to  use  the  language  of  the  court  In  City 
of  Richmond  v.  Supervisors  of  Henrico  Co., 
63  Va.  204,  2  S.  B.  26,  "a  statute  is  never  con- 
strued to  be  retroactive,  except  the  Intent  that 
It  shall  so  operate  plainly  appears  upon  it« 
face;"  and  here  not  only  does  no  such  In- 
tent appear,  but  when  it  Is  said,  as  the  act 
in  question  does  say,  that  no  Judgment  shall 
be  reversed  for  the  faUnre  of  the  record  to 
show  that  there  was  a  venire  in  the  case,  un- 
less objection  is  made  before  the  swearing 
of  the  Jury,  it  is  evident  that  the  act  was 
intended  to  operate  prospectively  only.  If 
it  could  he  fairly  construed  as  intended  to 
apply  to  a  ftiony  case  pending  In  the  appel- 
late court  at  the  time  of  Its  enactment,  the 
question  would  arise  whether,  as  to  such  a 
case,  it  would  not  be  void  as  the  attempted 
exercise  of  Judicial  functions,  and  also  as  an 
ex  post  facto  law,  on  the  ground  of  Its  altera 
Ing  the  situation  of  the  accused  to  his  disad- 
vantage. Cooley,  Const  Lim.  (3d  Bd.)  87, 
1*4;  Ratcliffe  v.  Anderson,  81  Orat  106;  Ver- 
ing  V.  Missouri,  107  U.  S.  221,  2  Sup.  Ct  443; 
Metliey.  Petitioner,  134  U.  S.  160,  10  Sup.  Ct 
384;  Duncan  v.  Missouri,  152  U.  S.  377,  14 
Sup.  Ot.  570;  7  Am.  &  Eng.  Bno.  Law,  p.  631, 
and  cases  cited.  In  State  t.  Fleming,  66 
Me.  142.  an  act  designed  to  validate  pending 
indictments  found  by  a  grand  Jury  not  legal- 
ly drawn  was  held  void,  on  the  principle  laid 
down  in  the  previous  case  of  State  ▼.  Dooh- 
erty,  60  Me.  504,  where,  in  respect  to  a  siml- 
lai  statute,  the  court  said:  "It  assumes  re- 
troactively to  Invest  witb  the  author  ity,  force. 


and  effect  of  law,  pifoceedingB,  trials,  Judg- 
ments, sentences,  and  punishments  in  (riml- 
nal  cases,  which,  up  to  the  time  of  Its  enact- 
ment were  Qlegal  and  void,  and  which,  but 
for  it  would  have  remained  so  to  this  day. 
It  is  dearly  within  the  class  of  subjects  in- 
hibited by  the  national  and  state  constitu- 
tioias  as  topics  of  legislation,  and  is  includ- 
ed In  the  provision  against  passing  any 
law  to  deprive  any  person  of  life,  liberty,  or 
property  'without  due  process  of  law,'  « 
'but  by  the  law  of  the  land.'"  Other  au- 
thorities might  be  cited  to  the  same  effect, 
but  it  Is  needless  to  do  so,  as  the  act  in  ques- 
tion, as  we  have  said,  was  not  Intended  to 
operate  retrospectively.  We  must  therefore 
hold,  according  to  the  rule  of  the  common 
law,  as  It  existed  prior  to  the  «iactment  of 
the  statute,  that  the  failure  of  the  prisoner 
to  raise  the  objection  now  Insisted  upon  be- 
fore the  swearing  of  the  Jury  was  not  a 
waiver  ot  the  right  to  object;  and,  conse- 
quently, that  the  Judgment  must  be  reversed, 
and  the  case  remanded  for  a  new  trial. 
Hall's  Case,  80  Va.  665;  Jraies'  Case,  87  Ya. 
63,  12  &  B.  22& 

(.42  S.  C.  tGT) 
CALHOUN  V.  BANK  OF  GREENWOOD 

et  al. 
(Supreme  Court  of  South  Carolina.    Oct  5, 

1884.) 

AssroMMEVT  FOR  Besepit  o»  Creditors  —  Pbb- 
PERBKD  Claims— Fabtnership  and  Individttai, 
Cbbditoks. 

1.  Where  collaterals,  pledged  with  a  bank 
by  a  firm  to  secure  adraaces,  are  deposited  with 
such  firm  in  trust  for  collection  as  the  property 
of  the  bank,  and  the  proceeds  are  dissipated  in 
the  business  of  the  firm,  the  bank  has  no  lien 
for  the  amount  collected  on  the  assets  of  the 
firm  in  the  hands  of  an  assignee  for  creditors 

2.  Where  a  firm  is  indebted  to  a  member, 
and  both  make  assignments,  the  assignee  for 
individual  creditors  cannot  share  pari  passu 
with  partnersUp  creditors. 

Appeal  ftom  common  -pleas  drcoit  court  of 
AbbeviUe  county;  W.  H.  Wallace,  Judge. 

Action  by  A.  D.  -  Calhoun,  as  assignee 
and  agent  for  himself  and  other  creditors  of 
Jervey  &  Co.,  against  the  Bank  of  Greenwood 
and  William  B.  Raveuel,  as  assignee  and 
agent  for  tlie  creditors  of  William  O.  Bee  & 
Co.,  praying  the  aid  of  the  court  In  the  dis- 
tribution of  tbe  assigned  estate.  There  was 
a  Judgment  for  plaintiff,  from  which  defend- 
ants appeal.   Affirmed. 

Tbe  following  is  that  portion  of  tbe  mas- 
ter's report  referred  to  in  the  appeal:  VTbia 
is  an  action  brought  by  the  assignee  and 
agent  of  creditors  of  one  of  two  Insolvent 
firms,  having  common  partners,  praying  tiie 
aid  of  tills  court  in  the  distribution  of  the 
assigned  estate  of  one  of  the  firms,  where 
the  assignee  of  the  otber  firm  presented  a 
claim  and  asserted  a  right  to  share  in  the 
distribution  of  the  assets,  l^iae  is  some  con- 
flict of V  testimony,  but  the  chief  difficulty 
arises  from  the  legal  questions  involvedr  and 
which  are  to  be  setOed  tv  the  appllcatico 
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of  tha  general  prlncipIeB  of  xMrtnerahlp  to 
be  found  In  tbe  text-books  and  Qie  decislona 
of  other  states,  ratber  than  upon  the  deci- 
sions of  onr  own  state  courta  The  goestions 
Involved  in  the  case,  as  we  have  said,  grow 
oat  of  tbe  mutual  dealings  of  two  mercantile 
firms,  having  common  partners,  to  wtt,  Wil- 
liam C.  Bee  &  Co.,  factors  and  commission 
merchants  of  Charleston,  S.  0.,  and  Jervey 
St  Co.,  'dealers  in  general  morcbandise  and 
farm  supplies,  and  boyers  of  cotton,'  of 
Greenwood,  S.  C.  The  firm  of  William  O. 
Bee  &  Co.,  prior  to  January,  1887,  consisted 
of  Theodore  D.  Jervey,  B.  P.  Jervey,  and 
Lewis  S.  Jervey.  At  that  date^  Theodore  D. 
Jervey  retired  from  the  firm,  and  the  bust- 
nees  was  continued  by  the  other  two  pai*t- 
ners,  until  January,  1890,  when  E.  P.  Jervey 
retired,  with  a  large  indebtedness  to  tbe 
firm.  From  January,  1S90,  until  2d  January, 
1892,  Lewis  S.  Jervey  was  the  sole  membw 
of  tbe  firm  of  William  C.  Bee  &  Co.,  and  at 
the  latter  date  made  an  assignment.  In  bis 
Individoal  capacity  and  as  a  membta*  of  the 
firm,  of  all  bis  property  owned  by  bim  in 
this  twofold  capacity,  to  William  B.  Bav»- 
uel,  as  assignee,  and  at  a  meeting  of  credit- 
ors, subsequently  held,  was  appointed  as  their 
agent  Prior  to  this  time,  however,  and 
whilst  B.  P.  Jervey  and  Lewis  S,  Jervey 
composed  the  firm  of  William  C.  Bee  &  Co., 
to  wit,  on  the  15th  of  September,  18ST,  they 
advanced  each  |l,000  to  establish  a  mercan- 
tile and  cotton  business  at  Greenwood,  S.  C; 
and  this  copartner^ilp  continued  until  tbe  re- 
tirement of  B.  P.  Jervey  from  the  firm  of 
William  O.  Bee  &  Co.,  when  be  also  retired 
from  tbe  firm  of  Jervey  &  Co.  From  Jan- 
oary,  1890,  to  September,  1891,  Lewis  S.  Jer- 
vey was  tbe  sole  membo:  of  tbe  two  firms 
of  William  0.  Bee  &  Co.  and  Jervey  &  Co. 
▲t  tbe  latter  date,  he  associated  with  him- 
self, in  the  business  of  Jervey  &  Co.,  R.  S. 
Sparkman;  be  advancing  $2,000  to  tbe  capi- 
tal stock  of  the  new  firm,  being  two-thirds 
of  the  same;  Sparkman  advancing  $1,000,  be- 
ing tbe  other  one-third.  This  one-tiilrd,  ac- 
cording to  tbe  testimony  of  Sparkman,  was 
placed  to  his  credit  on  the  books  of  the  firm, 
but  was  only  partly  paid.  By  tbe  agreement  be- 
tween them,  wblcb  was  a  verbal  one,  Spark- 
man was  to  receive  one-third  of  the  profits  of 
tbe  concern,  and  In  any  event  was  guarantied 
$75  per  month,  as  bis  share,  and  was  to  as- 
sume his  share  of  the  liabilities  of  the  old 
firm.  Sparkman  had  been  the  active  manager 
of  'Qie  business  of  Jervey  &  Co.  from  the 
establishment  of  tbe  firm,  in  1887,  conducting 
Its  mercantile  business,  lK»Towing  money, 
buying,  selling,  and  shipping  cotton  for  tbe 
firm;  and,  according  to  the  testimony  of  both 
Jervey  and  Sparkman,  tbe  business  of  tbe 
new  firm  was  to  continue  as  before.  Accwd- 
Ing  to  the  testimony  of  Jervey,  there  was  no 
contract  for  the  sblpment  of  cotton  to  Wil- 
tUuD  O.  Bee  &  Co.,  but  tbere  were  large  ad- 
vances of  mcmey  to  the  Gre^iwood  firm  in 
1880  and  1891,  up  to  September,  1891,  which 


was  covered  by  drafla  and  ddpmenta  of  cot- 
ton, as  tar  as  possible.  Jervey  tben  believed 
the  Greenwood  firm  to  be  solvent,  as  he  made 
advances  to  It  In  Its  bebalf  $4,600  bad  been 
raised  on  tbe  Hottinger  note,  drawn  by  Jer- 
vey &  Co.,  indoised  by  William  0.  Bee  A 
Co.,  and  secured  by  an  aasi^imeDt  to  Hottin- 
ger of  a  mortgage  of  B.  P.  Jervey,  given  to 
tbe  Charleston  firm,  and  held  by  it  as  col- 
lateral, to  secure  a  debt  of  E.  P.  Jervey  to 
the  firm.  In  tbe  meantime,  during  the  con- 
tinuance of  tbe  old  firm  of  Jervey  &  Co.,  and 
also  after  tbe  entrance  of  Sparkman,  large 
sums  were  borrowed  ttom  tiie  Bank  of  Green- 
wood, on  mercantile  and  cotton  accounts,  the 
former  secured  to  the  bank  by  liens  and  chat- 
tel mortgages,  and  tbe  rest  paid  in  part  by 
cotton  drafts.  Cotton  was  shipped  to  New 
York,  Boston,  Norfolk,  and  other  points;  and, 
with  a  fall  in  prices,  heavy  losses  were  sus- 
tained by  Jervey  &  Co.;  and,  following  the 
example  of  the  Cbarleston  firm.  It  also  made 
an  assignment  ten  days  after  the  other  as- 
signment to  wit,  on  the  22d  of  January,  1892. 
A.  D.  Calhoun  was  made  tbe  assignee,  and 
afterwards  appointed  as  the  agent  of  the 
creditors,  and  now  seeks  tiie  aid  of  this  coort 
to  decree  between  the  conflicting  claims,  pre- 
ferred by  Bavenel,  the  assignee  of  William 
C.  Bee  &  Co.,  and  the  Bank  of  Greenwood, 
apon  the  assigned  estate." 

Parker  &  MoGowan,  fbr  plaintiff  and  Rav- 
enel,  assignee.  M.  P.  De  Bmbl,  for  defend- 
ant Bank  of  Greenwood. 

POPB,  J.  The  plalntur,  A.  D.  Calhoun,  as 
assignee  and  agent  of  creditors  of  a  firm 
known  as  Jervey  &  Co.,  composed  of  Lewis 
S.  Jervey  and  R.  S.  Sparkman,  m^cbants  at 
Greenwood,  in  Abbeville  county,  in  this  state, 
under  an  assignment  made  by  sucb  firm 
for  the  benefit  of  their  creditors  under  tbe 
laws  of  this  state,  exhibited  bis  complaint  in 
tbe  oonrt  at  common  pleas  for  Abbeville  coun- 
ty, in  December,  1892,  wbeieiJi  be  mode  the 
Bank  of  Greenwood  and  William  B.  Ravenel, 
as  assignee,  etc.,  of  William  C.  Bee  &  Co., 
parties  defendant;  and  In  his  complaint  tbe 
said  plaintlfl,  being  on  the  equity  side  of  tbe 
said  court  of  common  pleas,  sought  a  decree 
whereby  bis  duty  as  sucb  assignee  and  agent 
of  creditors  of  Jervey  &  Co.,  so  far  as  the 
conflicting  claims  of  the  two  defendants 
named  above  might  be  determined.  As  In 
the  repc»:t  of  the  case  there  will  appear  so 
much  of  tbe  report  of  William  A.  Lee.  Esq., 
as  special  mastw  herein,  as  covers  a  detailed 
statement  of  tbe  f&cts  leading  up  to  and  set- 
ting forth  tbe  history  of  the  contention  berei, 
we  will  not  reproduce  the  same.  The  cause 
came  on  to  be  beard  by  his  honor.  Judge  Wal- 
lace, at  tbe  October  term,  1893,  of  tbe  court  of 
common  pleas  for  Abbeville  county,  upon  ex- 
ceptions to  the  report  of  tbe  special  master, 
Mr.  Lee;  and,  after  a  consideration  thereof, 
tbe  said  circuit  Judge  filed  his  decree,  wb«e- 
\b.  be  sustained  that  exception  to  tbe  report 
whltih  alleged  error  in  that  conclusion  of  law 
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of  the  special  master  by  which  he  snatained 
the  payment  by  the  plaintiff,  as  assignee  and 
agent,  of  the  sum  of  $1,431U}5  to  the  defend- 
ant, the  Bank  of  Greenwood,  from  the  assets 
of  eaid  assigned  estate;  but  he  overruled  that 
exception  of  the  defendant  William  B.  Uaven- 
el,  as  assignee  and  agent  of  the  creditors  of 
the  assigned  estate  of  William  O.  Bee  &  Co., 
to  said  report,  because  the  special  master, 
Mr.  Lee,  refused  to  recognize  the  claim  of 
such  assignee  and  agent  of  the  assigned  es- 
tate of  William  G.  Bee  &  Co.  to  have  the  sum 
of  $8,688.65  and  interest  thereon  from  Slst 
July,  1891,  as  a  legal  dalm  upon  the  assigned 
estate  of  Jervey  &  Co.  The  Bank  of  Green- 
wood now  appeals  from  said  decree,  alleging 
error  therein  touching  the  circuit  Judge's  con- 
clusion in  regard  to  the  sum  of  $1,421.35; 
and,  on  the  other  hand,  WiUlam  B.  Ravenel, 
as  assignee  and  agent  of  WiUlam  C.  Bee  & 
Co.,  assails  said  decree  touching  the  circuit 
judge's  condusion  as  to  his  alleged  claim  of 
$8,688.65  and  interest  thereon. 

We  will  first  consider  the  appeal  of  the 
Bank  of  Greenwood.  Briefly,  these  are  the 
facts:  Jervey  borrowed  money  from  the 
Bank  of  Greenwood,  pledging  to  the  bank,  as 
collateral  security,  certain  notes,  mortgages, 
agricultural  liens,  etc.,  received  by  them  from 
their  customers.  In  the  early  fall  of  1891, 
the  bank  deposited  these  collaterals  with  Jer- 
vey &  Co.,  in  trust  for  their  collection  as  the 
prop«:ty  of  the  bank.  During  the  year  1891 
the  firm  of  Jervey  &  Co.  collected  $1,421.35 
from  these  collatarals,  but  neglected  to  turn 
this  sum,  or  any  part  thereof,  to  the  bank. 
ReaUy,  the  firm  paid  out  this  sum  in  the 
course  of  their  business  to  other  parties. 
When  the  firm  of  Jervey  &  Co.  made  their 
assignment  for  the  benefit  of  their  creditors, 
on  the  12th  January,  1892,  they  only  had  In 
cash  the  sum  of  $10.68.  The  assignee  and 
agent,  Mr.  Calhoun,  paid  from  the  moneys  be- 
longing to  the  assigned  estate  of  Jervey  & 
Co.  to  the  Bank  of  Greenwood  the  sum  of 
$1,421.35,  under  what  he  conceived  the  ad- 
vice of  counsel,  but  in  which  opinion  it  Is 
clearly  established  he  made  an  honest  mis- 
take. The  judge  decides  that  the  Bank  of 
Greenwood  must  pay  back  this  sum  to  the 
assignee  and  agent,  the  plalntUT.  The  Bank 
of  Greenwood  alleges  that  this  was  error  (1) 
because  such  assignee  and  agent  knew  all  the 
facts  of  the  transactions  when  he  paid  this 
money;  (2)  because  the  notes,  mortgages,  and 
other  securities  upon  which  the  said  sum  of 
$1,421.35  was  collected  had  been  assigned  by 
jervey  &  Co.  to  the  Bank  of  Greenwood,  to 
secure  a  debt,  and  the  bank  had,  by  such  as- 
signment, acquired  a  specific  property  in  said 
securities,  which  was  not  lost  by  their  being 
redelivered  to  Jervey  &  Co.  for  collection,  the 
debt  being  still  unpaid,  and  the  money  col- 
lected upon  them  being  the  spedtlo  property 
of  the  bank;  (3)  because  such  money  ($1,- 
421.35)  was  volnntarUy  paid  to  the  bank  Iqr 
the  plaintifC,  was  not  made  under  a  mistake 
of  fact,  such  plaintUt  well  knowing  all  the 


facts  connected  with  the  transactions  of  Jer- 
vey &  Co.  with  the  bank  in  relation  to  these 
collaterals. 

We  do  not  think  the  circuit  judge  erred. 
There  can  be  no  doubt  but  that  if  Jervey  ft 
Co.  had  not  collected  this  sum  of  $1,421.35, 
and  paid  it  away  before  their  assignment,  on 
the  12th  January,  1892,  the  ownw  of  these 
collaterals,  the  Bank  of  Greenwood,  would 
have  been  entitled  to  such  collaterals  while 
in  tiie  hands  of  such  firm,  for  this  firm,  Jer- 
vey &  Co.,  could  <»Uy  convey  by  their  deed  of 
assignment  their  own  property;  or  If  the 
plaintiff,  Calhoun,  had  found  those  collaterals 
uncollected  when  he  took  charge  of  the  as- 
signed estate,  and  he  had  collected  the  $1,- 
421.35  on  such  collaterals,  then  this  sum 
would  have  belonged  to  the  bank,  and  would 
have  properly  been  payable  to  them  by  the 
plaintiff,  as  assignee.  But  the  truth  is,  not 
one  dollar  of  the  money  in  the  hands  of  the 
plaintiff  as  belonging  to  the  assigned  estate 
has  been  derived  from  these  collaterals,  nor  a 
dollar  of  the  $1,421.35,  paid  by  the  plaintiff  to 
the  Bank  of  Greenwood,  was  derived  from 
collection  by  such  assignee  of  said  collaterals. 
Reference  is  made  by  the  appellants  to  the 
caes  of  Bank  v.  Jennings  (S.  C.)  17  B.  B.  16; 
but  an  examination  of  this  reported  case  wUl 
disclose  that  its  facts  and  those  of  the  case  at 
bar  are  very  dissimilar.  The  firm  of  which 
the  defendant  Jennings  was  a  partner,  to  se- 
cure their  indebtedness  to  the  National  Bunk 
of  Greenville,  had  assigned  to  that  bank  cer- 
tain choses.  The  Bank  of  Greenville,  upon 
an  agreement  that  such  firm  would  collect 
these  collaterals,  and  pay  such  collections  to 
the  bank,  turned  these  collaterals  over  to 
Jennings'  firm.  Jennings  and  his  partners 
collected  these  collaterals,  and  diverted  the 
proceeds  when  collected  to  their  own  use. 
This  court  held  that  such  conduct  was  a 
fraud,  for  which  the  partners  could  be  arrest- 
ed. There  were  in  that  case  no  assigned  as- 
sets In  question.  Indeed,  the  rights  of  third 
parties  were  in  no  wise  involved  In  that  case. 
The  fight  was  between  the  bank,  on  the  one 
side,  and  Jennings  and  his  partners,  on  the 
other.  In  the  case  at  bar  no  one  gainsays 
the  proposition  that  Jervey  &  Co.  committed 
a  breach  of  trust  when  they  collected  and 
used  for  their  own  purposes  money  which, 
when  collected  on  choses  placed  in  their 
hands  in  trust  by  the  Bank  of  Greenwood, 
was  held  by  them  in  trust  for  that  bank. 
All  that  is  contended  for  hen  Is  that  such 
Bank  of  Greenwood,  because  of  such  breach 
of  trust,  has  no  lien,  to  the  exclusion  of  the 
other  creditors  of  the  firm  of  Jervey  ft  Co., 
upon  that  firm's  assigned  estate,  of  which 
the  said  collaterals  form  no  part 

We  will  next  consider  the  appeal  pr»- 
sented  by  William  B.  Bavenel,  as  assignee  of 
William  C.  Bee  &  Ca  Without  being  te- 
dious, we  may  state  the  facts  of  this  conten- 
tion thus:  In  July,  1891,  Lewis  S.  Jervey 
owned  and  operated  two  mercantile  houses, 
—the  one  located  In  Charleston,  where  1m 
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did  a  cotton  factorage  and  rice  factorage 
business,  and  was  so  conducted  by  him,  call- 
ing himself  William  C.  Bee  &  Co.;  the  other 
located  In  Oreenwood,  S.  C..  where  be  con- 
ducted a  general  merchandise  business, 
wherein  he  included  the  purchase  of  cotton, 
and  was  so  conducted  by  him,  calling  him- 
self Jervey  &  Go.  It  seems  that  Lewis  S. 
Jervey,  as  William  C.  Bee  &  Ck>.,  made  ad- 
vances to  himself  as  Jerrey  &  Co.  These 
transactions  were  entered  upon  the  books 
of  Jerrey,  as  William  C.  Bee  &  Co.,  as  trans- 
actions with  Jervey  &  Co.;  and,  tn  their 
torn,  such  transactions  were  entered  upon 
the  books  of  Jervey  &  Co.,  at  Greenwood,  S. 
C,  as  transactions  with  William  C.  Bee  & 
Co.,  of  Charleston,  &  C.  On  the  Slst  July, 
1891,  by  the  booths  of  William  C.  Bee  &  Co., 
Jervey  &  Co..  at  Greenwood,  owed  the  sum 
of  $8,688.66  to  said  Lewis  S.  Jervey,  styling 
himself  William  C.  Bee  &  Co.  Included  in 
this  last  amount  was  the  sam  of  ^,500,  bor- 
rowed by  Lewis  S.  Jervey,  as  Jervey  &  Co., 
on  a  note  signed  by  himself  as  Jervey  &  Co., 
and  Indorsed  by  himself  as  William  C.  Bee 
&  Co.,  from  one  O.  Fritz  Hettinger,  which 
note  the  said  Lewis  S.  Jervey  secured  by  an 
assignment  to  Hottinger  of  a  mortgage  he 
held,  while  styling  himself  William  O.  Bee  & 
Co.,  on  one  Kugene  P.  Jervey.  On  the  1st 
Septemt)er.  1881,  the  said  Lewis  S.  Jervey 
and  R.  S.  Sparlcman  entered  into  mercantile 
partnership,  under  the  firm  name  of  Jervey 
&  Co.,  it  being  the  same  mercantile  business 
he  (Lewis  S.  Jervey)  had  carried  on  at 
Greenwood,  S.  C,  In  the  name  of  Jervey  & 
Co.  By  the  partnership  agreement  of  Lewis 
S.  Jervey  and  R.  S.  Sparliman,  the  latter  was 
to  contribute  $1,000  in  cash,  and  become  an 
owner  to  the  extent  of  one-third  of  the  as- 
sets of  the  business  at  Greenwood,  and  to 
assume  his  share  of  the  liabilities  of  the  mer- 
cantile ventore  of  Lewis  S.  Jervey,  styling 
himself  Jervey  &  Co.,  at  Greenwood,  S.  O. 
The  public  was  advertised  of  this  partner^ 
ship  between  Lewis  S.  Jervey  and  R.  S. 
Sparkman.  The  said  B.  S.  Sparkman  ad- 
mits that  he  knew  of  all  of  the  liabilities  he 
thna  assumed.  We  might  add  that  the  said 
R.  S.  Sparkman  was  the  manager  of  the 
business  of  Lewis  S.  Jervey  at  Greenwood, 
which  was  there  conducted  by  the  said 
Lewis  S.  Jervey,  styling  himself  Jervey  & 
Co.  Lewis  S.  Jervey,  as  William  a  Bee  & 
Co.,  made  an  assignment  of  his  estate,  in- 
cluding therein  his  two-third  Interest  in  the 
firm  of  Jervey  &  Co.,  at  Greenwood,  for  the 
benefit  of  his  creditors,  on  the  2d  day  of  Jan- 
uary, 1892,  to  William  B.  Ravenel,  as  his  as- 
signee. On  the  12th  day  of  January,  1892, 
the  firm  of  Jervey  &  Co.,  at  Oreenwood, 
made  an  assignment  to  A.  D.  Calhoun,  as  as- 
signee, for  the  benefit  of  their  creditors,  In 
accordance  with  laws  of  this  stata  Among 
the  claims  presented  to  the  said  A.  D.  Cal- 
houn, as  assignee  of  Jervey  &  Co.,  was  that 
of  William  B.  Ravenel,  as  assignee  of  Lewis 
&  Jervey,  styUng  himself  William  a  Bee  & 


Co.,  for  $8,688.66,  Including  therein  what 
was  known  as  the  Hottinger  debt,  for 
$4,500,  which  latter  had  been  paid  after  the 
2d  January,  1892,  from  the  proceeds  of  a 
mortgage  on  the  proi>erty  of  Eugene  P.  Jer- 
vey, which  had  been  assigned  in  1890  to  said 
Hottinger  by  Lewis  S.  Jervey,  styling  him- 
self William  O.  Bee  &  Co.,  to  secure  said 
debt  of  $4,500.  As  l>efore  stated.  Judge 
Wallace  disallowed  this  claim.  Appellants' 
attorneys,  in  their  effort  to  overthrow  this 
conclusion  of  the  learned  circuit  Judge,  have 
resorted  to  a  very  Ingenious  process  of  rea- 
soning to  convince  this  court  that  the  entity 
of  the  said  William  G.  Bee  &  Co.  was  dis- 
tinct from  that  of  Lewis  S.  Jervey,  who 
alone  constituted  such  commercial  venture. 
We  cannot  adopt  their  views.  The  law 
wisely  regards  sul>8tance,  not  shadows.  As 
long  as  Lewis  S.  Jervey  was  the  only  mem- 
ber of  the  commercial  venture  wherein  he 
was  styled  William  C.  Bee  &  Co.,  the  as- 
sets and  liabilities  of  such  concern  were 
those  of  I«wis  S.  Jervey.  It  Is  quite  true 
that  a  man  engaging  in  different  forms  of 
business  may  give  fancy  names  to  his  sev- 
eral business  ventures;  but,  after  all,  the 
assets  and  liabilities  of  such  different  busi- 
ness ventures  are  those,  respectively,  of  the 
single  owner  thereof. 

Under  the  repeated  decisions  of  the  court 
of  last  resort  in  this  state,  the  following 
propositions  of  law  may  be  said  to  be  firmly 
estabiisbed:  Partnership  assets  are  pri- 
marily liable  to  the  payment  of  partnership 
debts.  No  partner  has  any  interest  in  part- 
nership assets  until  ail  the  partnership  debts 
are  paid.  The  Individual  debts  of  a  separate 
partner  can  only  be  paid  from  that  partner's 
share  of  partnership  assets  which  remain 
after  the  full  payment  of  the  partnership 
debts.  Partnership  creditors  have  the  right 
to  participate  In  the  distribution  of  the  as- 
sets of  each  Individual  partner,  along  with 
the  Indlvidnal  or  separate  creditors  of  the 
estate  of  each  partner;  due  regard,  how- 
ever, being  paid  to  liens  thereon.  Separate 
creditors  of  an  individual  who,  as  a.  partner, 
Is  also  Indebted  to  partnership  creditors, 
have  an  equity  to  compel  partnership  cred- 
Itors  to  first  exhaust  partnership  assets  be- 
fore participating  with  such  individual  cred- 
itors in  the  assets  of  the  Individual  debtor. 
The  principles  may  be  found  stated  in  Hutz- 
ler  V.  Phillips,  26  S.  C.  136,  1  S.  E.  502; 
Blair  V.  Black,  31  S.  G.  346,  9  S.  E.  1033;  and 
the  many  cases  cited  in  the  first  of  these 
cases.  These  propositions  of  law  being  ac- 
cepted as  true,  we  cannot  see  how  the  cred- 
itors of  the  assigned  estate  of  Lewis  S.  Jer- 
vey, styling  himself  William  C.  Bee  &  Co., 
can  present  their  demand  of  $8,688.^  against 
the  partnership  of  Jervey  &  Co..  which  firm 
is  insolvent,  to  the  exclusion  of,  or  In  equal 
right  with,  the  creditors  of  said  partnership 
of  Jervey  &  Co.  The  only  part  of  this  claim 
of  $8,688.65  which  has  caused  us  serious  con- 
cern la  the  sum  of  $4,500,  and  interest  aria- 
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lag  tram  th«  debt  contracted  by  Lewis  8. 
Jarrej,  strlins  hlniBelf  Jerrey  &  Co.,  with 
Hottinger.  When  Lewis  S.  Jerrey  and  R. 
a  Bparkman  associated  themselves  In  busi- 
ness as  the  firm  of  Jeryey  &  Co.  (this  was 
on  1st  September,  1891).  one  of  the  stlinila- 
tlons  of  said  firm  was  that  such  firm  would 
•ssome  the  payment  of  all  the  obligations  of 
Lewis  8.  Jerrey  connected  with  his  boslness 
as  a  merchant  at  Greenwood.  This  agree- 
ment, when  propwly  construed,  meant  that 
all  the  obligations  to  others  would  be  so  as- 
snmed,  and  not  what  Lewis  B.  Jerrey  owed 
himself.  At  that  time  this  debt  of  14,000 
was  owing  to  Hottinger;  and  this  claim 
having  been  paid,  after  the  assignment  of 
Lewis  S.  Jervey,  out  of  his  indirldaal  assets, 
already  assigned,  might  have  presented  some 
nice  questions  of  law  if  it  had  not  been  for 
the  fact  that  its  payment  to  Hottinger  was 
from  the  proceeds  of  the  mortgage  which 
Lewis  S.  Jervey  had  assigned  to  Hottingor 
in  1880,  when  the  Hottinger  debt  was  con- 
tracted, and  nearly  two  years  before  Jervey 
made  his  assignment  This  being  true,  the 
assigned  estate  of  Lewis  S.  Jervey,  whils 
styling  himself  William  C.  Bee  &  Co.,  has  not 
been  Injured  by  the  Hottinger  debt  being  so 
paid.  We  most  overrule  the  grounds  of  ap- 
peal presented  by  William  B.  Ravenel,  as  the 
assignee  of  Lewis  S.  Jervey,  styling  himself 
William  G.  Bee  &  Co. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  the  case  be  remanded  to  the  circuit  court 
for  such  further  itroceedings  as  may  be  nec- 
essary. 

McIVER,  O.  J.,  concurs. 


(42  S.  C.  348) 

OASTON  V.  BRANDENBURa. 

(Supreme  Court  of  South  Carolina.    Sept  25, 

1891.) 

LiBR  FOR  Crop  Spppubs  —  Bstoppsi.  ^  Libxos 

—Lien  Warrant— Exboutioh  and  Fiuno. 

1.  One  who  contracts  under  seal  to  pay  to 
another  the  valae  of  supplies  furnished  for  the 
cultivation  and  handling  of  his  crops,  giving  a 
lien  on  the  crops  for  the  payment  thereof,  ia  es- 
topped, in  an  action  to  enforce  the  lien,  to  deny 
that  cotton  furnished  under  the  contract  was 
converted  into  money,  and  used  In  the  cultiva- 
tion of  aacb  crops. 

2.  Where  the  doctrine  of  estoppel  applies  to 
a  case,  an;  testimony  at  variance  with  it*  fid! 
application  thereto  becomes  incompetent 

S.  A  lien  warrant  will  not  be  set  aside  on 
the  groand  that  the  affidavit  therefor  was  not 
filed  in  the  clerk's  office,  where  it  does  not  ap- 
pear that  the  paper  is  not  in  the  possession  of 
the  clerk,  though  not  marked  "Filed." 

4.  The  bond  given  to  secure  a  lien  war- 
rant need  not  be  witnessed  and  probated  before 
being  filed. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;    Ernest  Gary,  Judge. 

Action  by  A  W.  Gaston  against  W.  D. 
Brandenburg  to  establish  a  Hen  on  crops,  A 
uMtlon  was  mnde  by  Brandenburg,  at  com- 
mon pleas,  to  set  aside  a  lien  warrant  issued 


to  Gaston  by  tbe  clerfe  of  the  drmlt  court 
From  an  order  vacating  the  lien  warrant 
plaintiff  appeals.     Reversed. 

Bomar  &  Simpson,  toe  appellant  B.  M. 
Pllgram  and  Duncan  &  Sanders,  for  respond- 
ent 

POPE,  J.  At  the  January  term,  1894,  of 
the  court  of  common  pleas  for  Spartanburg, 
in  this  state,  a  motion  was  made  by  W.  D. 
Brandenburg,  before  his  honor.  Judge  Brnest 
Gary,  to  set  aside  and  vacate  a  lien  warrant 
which  had  been  Issued  by  T.  R.  Trlmmier, 
as  clerk  of  the  circuit  court  for  Spcurtanbnrg 
county,  against  the  crops  grown  by  said 
Brandenburg  during  the  year  1891,  upon 
the  application  for  said  lien  warrant  by  A 
W.  Gaston.  At  the  hearing.  Judge  Gary 
signed  an  order  vacating  and  setting  aside 
such  lien  warrant  on  the  ground  that  it  ap- 
peared from  the  evidence  submitted  that  the 
lien  in  question  was  given  to  secure  the  pur- 
chase mon^  of  four  bales  of  cotton  fm> 
nished  after  the  execution  of  said  lien,  but 
not  for  the  purpose  of  expending  said  cot- 
ton on  the  crop  to  be  made.  From  this  de- 
cision, A.  W.  Gaston  has  appealed  to  this 
court  alleging  that  the  circuit  Judge  erred 
(1)  in  holding  that  the  lien  In  this  case  was 
not  a  vald  Uen;  (2)  in  holding  that  the  ad- 
vances made  by  Gaston  to  Brandenburg  were 
not  such  as  he  could  furnish  under  the  laws 
of  this  state  relating  to  agricultural  Hens, 
and  the  lien  was  therefore  void;  (3)  in  not 
holding  that  Brandenburg  was  and  is  es- 
topped from  taking  the  positioa  that  the 
articles  advanced  to  him  were  not  such  ar- 
ticles as  could  be  advanced  under  the  Uen 
law.  Onie  respondent  gave  notice  that,  In 
the  event  this  court  could  not  sustain  the 
Judgment  on  the  grounds  on  which  it  was 
based,  he  would  ask  that  it  be  sustained  on 
the  additional  grounds  (1)  that  his  honor 
should  have  held  that  it  was  necessary  to 
file  the  affidavit  on  which  the  warrant  was 
issued  In  the  office  of  the  clerk  of  the  circuit 
court  and  that  a  failure  to  do  so  was  sufil- 
clent  ground  to  vacate  and  set  aside  the  war- 
rant; (2)  that  his  honor  should  have  held 
that  it  was  necessary  for  the  bond  or  un- 
dertaking of  Gaston  to  be  witnessed  and  pro- 
bated before  it  could  be  filed,  and  that  a  fail- 
ure to  do  so  was  sufficient  ground  to  vacate 
and  set  aside  the  warrant 

We  are  inclined  to  think  that  when  the 
lienor  signed,  under  seal,  the  obligation  set 
out  in  the  case,  wherein  he  stipulated:  "On 
or  before  the  11th  day  of  November,  1891, 
I  promise  to  pay  to  the  order  of  A  W.  Ga»- 
ton,  at  Reddville,  one  hundred  and  ninety- 
four  and  72/100  dollars,  for  value  received,  in 
supplies  to  be  advanced  and  furnished  me  by 
A  W.  Gaston,  farmer,  at  ReldvUle,  in  the  said 
state  and  county,  tor  use  in  the  culn  ration  of 
crops  on  the  plantation  or  farm  cultivated 
by  me  and  my  tenants  on  lands  belonging  to 
myself  and  A  F.  Crosswell    •    •    •    duting 
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tbe  year  1891,  which  advances,  not  to  ex- 
ceed one  bnndred  and  ninety-four  and  72/100 
dollars,  tbe  said  A.  W.  Gaston  [the  llenee] 
agrees  to  moke  from  time  to  time  during  tbe 
year,"— and  both  lienor  and  llenee  signed  tbe 
same,  stipulating  for  the  usual  Hen  upon 
such  crops  for  the  sum  aforesaid,  the  minds 
of  the  two  certainly  met  In  the  creation  of  a 
contract  easily  understood.  WhMi  the  lien- 
or comes  to  testify  (and  It  may  be  remarked 
that  his  is  the  only  testimony  offered),  he 
says  that  be  went  to  see  Mr.  A.  W.  Gaston, 
early  In  the  year  1891,  to  borrow  money,  bnt 
Mr.  Gaston  replied  to  such  request  that  he 
had  no  money,  and  that,  although  he  had 
cotton,  he  did  not  wish  to  sell  till  Hay  Ist 
of  that  year,  when  he  thought  cotton  would 
be  worth  10  cents  per  pound;  that  be  told 
Mr.  Gaston  that  he  wanted  the  money  to 
make  his  crop  with;  that  be  would  take  his 
ootbm  at  10  cents  a  pound,  and  sell  it  tor 
the  money  upon  which  to  make  bis  crops 
that  year,  and  that  be  preferred  this  oourae 
to  baying  goods  at  the  store  at  credit  or  "on 
time"  prices:  that  although  he  did  use  a 
greater  part  of  the  money  realized  from  a 
sale  of  the  cotton  in  the  payment  of  antece- 
dent debts,  sUU  he  did  not  teU  Mr.  Gaston 
of  that  fact,  or  of  such  an  Intention.  These 
fonr  boles  of  cottoo  were  not  dellTered  to 
him  nntll  after  he  bad  signed  the  lien. 

Now,  the  serious  question  In  this  case  oc- 
curs In  this  wise:  Here  is  a  lienor,  not  any 
other  person,  for  It  Is  not  alleged  that  ther« 
Is  any  other  person  aCTected  one  way  or  tbe 
other  by  this  transaction  between  Branden- 
burg and  Gaston—  We  repeat  It,  here  is 
this  lienor,  Brandenburg,  seeking  to  avoid 
his  admissions  in  writing  under  his  band  and 
seal,  duly  recorded  as  required  by  law, 
whereby  be  Induced  Gaston,  the  llenee,  to 
part  with  his  property  under  the  stipulation 
that  he  (Gaston)  would  apply  such  advances 
BO  made  to  the  making  of  a  crop  by  himself 
and  his  tenants  during  that  year  1891,  on 
lands  spedflcally  enumerated.  Can  he  do 
Itt  We  think  he  ought  not  to  be  allowed  to 
do  so.  There  is  such  a  thing  in  law  as  an 
estoppel  by  conduct  which  will  prevent  such 
an  Injustice,  and  this  principle  of  law  is  en- 
forced in  the  courts  of  this  state.  Phinney 
v.  Johnson,  18  a  C.  29;  City  Council  v. 
Caulfleld.  19  a  C.  201.  Is  this  principle  ap- 
plicable to  tbe  present  state  of  facts?  Let 
OS  see  what  is  required.  The  rule  requires 
(1)  a  false  representation  or  concealment  of 
facta;  (2)  such  representation  must  have  been 
made  with  a  knowledge  of  the  facts;  (3)  the 
party  to  whom  such  representation  was  made 
must  have  been  ignorant  of  the  truth  of  the 
matter;  (4)  the  representation  must  have  been 
made  with  the  Intention  that  the  other  party 
shonld  act  upon  it;  and  (5)  tbe  other  party 
must  have  been  Induced  to  act  upon  it 
Blgelow.  Estop.  (8d  Ed.)  434.  It  deaily  ap- 
peara  from  the  testimony  that  Brandmbnrg 
represented  to  Gaston  that  the  cotton  was  to 
be  ocmrerted  into  money  to  be  used  in  the  cul- 


tivation of  crops  on  lands  In  Spartanbnrg 
during  the  year  1891  by  himself  and  his 
tenants,  and  that  he  would  secure  snch  ad- 
vances by  a  lloi  on  sndi  crops.  When  Bran- 
denburg made  this  or  these  representatioDS^ 
be  bad  knowledge  of  the  factsw  Very  dear- 
ly, Gaston  would  not  have  allowed  his  money 
or  cotton  to  be  used  by  Brandenburg,  except 
used  for  the  cultivation  of  crops  on  lands 
in  Spartanburg  county  during  the  year  1891, 
and  its  repayment  secured  by  a  lien  on  snch 
crops,  and  that  he  was  in  ignorance  of  the 
purpose  of  Brandenburg  to  divert  such  ad- 
vanosB  from  Ihelr  appropriation  to  tbe  mak- 
ing of  snch  cropa  It  is  equally  certain  that 
Brandenburg  intended  that  Gaston  should 
act  upon-  his  representations^  and,  finally, 
that  Gaston  was  induced  to  act  open  such 
representations.  It  seems  to  us  that  the  case 
makes  all  thi-se  matters  clear  and  distinct. 
Whai  it  la  remembered  that  wbenevor  it 
is  determined  that  the  doctrine  of  estoppd 
applies  to  a  case,  any  testimony  at  variance 
with  such  full  application  becomes  incompe- 
tent and,  hence,  as  the  othw  grounds  of  ap- 
peal are  based  upon  snch  incompetent  testi- 
mony alone,  no  further  consideration  of  them 
need  be  entered  into. 

It  remains  for  us  to  consider  the  grounds 
suggested  by  the  respondent  upon  which  the 
Judgrment  of  the  circuit  court  could  be  sus- 
tained in  the  event  we  sustained  appellant's 
grounds  of  appeal.  Tlie  respondent  sug- 
gests, in  the  first  place,  that  because  the  affi- 
davit of  OastoQ,  upon  which  lYlmmier,  as 
clerk,  issued  the  lien  warrant  was  not  filed 
in  the  office  of  the  derk  of  coiu^  such  lien 
warrant  should  be  vacated.  It  is  thus  seen 
that  it  is  not  contended  that  Gaston  failed 
to  make  the  affidavit  required  by  our  stat- 
utes as  a  condition  ix-ecedent  to  the  issuing 
from  the  derk  of  the  lien  warrant  hut  only 
that  such  affidavit  was  not  ffied  in  the  derk's 
office.  This  filing  is  done  by  the  derk  him- 
self. It  would  seem  that  it  would  be  quite 
a  hardship  to  vidt  upon  Gaston  any  penalty 
for  an  omission  of  duty  by  the  derk.  Un- 
der the  circumstances  of  this  case,  we  will 
decline  to  make  Gaston  responsible  for  this 
oversight  of  tbe  derk,  espedally  as  it  is  not 
alleged  that  such  affidavit  is  not  among  the 
papers  connected  with  this  proceeding  la 
the  derk's  office,  but  merely  that  it  is  not 
marked  "Filed." 

In  the  second  place,  the  roqwndent  sug- 
gests that  the  bond  exacted  of  Gaston  by  the 
derk  before  he  issued  the  lien  warrant 
should  have  been  witnessed  and  probated 
before  It  was  filed.  It  seems  that  tbe  said 
Gaston  entered  into  tbe  bond  before  the 
clerk  of  court  such  derk  signing  his  name 
thereto  as  a  witness.  This  bond  was  to  pro- 
tect Brandenburg.  Suit  thereon  would  have 
been  at  bis  instanca  Could  Gaston  have 
successfully  defended  such  suit  because  of 
such  trivial  IrregolarityT  We  think  not 
These  snggestlons  of  respondent  ar*  OTir- 
ruled. 


Digitized  by 


Google 


aa> 


lATIMEB  «.  LATIMER. 


159 


It  Is  the  Judgment  of  tlito  court  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 
and  tbe  cause  remanded  to  the  drcult  court 
with  directions  to  formulate  a  Judgment  dto- 
mlBSlng  the  motion  of  Brandoiburg. 

McIVBR,  C.  J.,  ooDcurib 


(42  8.  C.  205) 

LATIMER  T.  liATIMBB  et  aL 

(Supreme  Court  of  South  Carolina.   Sept  17* 
18M.) 

CoxTiHUAirca— Sound  DnoanioN— Atpiai. 

The  continuance  of  a  case  by  the  trial 
Judge  when  an  order  of  his  predecessor  directing 
an  assignment  of  plaintiff's  daim  to  defendant 
is  called  to  liis  attention  is  not  on  abuse  of  dis- 
cretion, nor  an  order  InToIving  the  merits,  or 
afTecting  the  substantial  right  of  the  parties, 
and  an  appeal  therefrom  will  be  dismissed. 

Appeal  from  common  pleas  circuit  court 
of  Oreenville  county;  W.  H.  Wallace,  Judge. 

Action  by  James  H.  Latimer  against 
Joseph  P.  and  Jolm  H.  Latimer,  executors 
of  the  last  will  of  Hewlett  Sullivan,  deceas- 
ed. From  an  order  granting  defendants'  mo- 
tion for  a  continuance,  plaintiff  appeals.  Af- 
firmed. 

The  following  are  the  exceptions  to  the 
order  appealed  from:  "Because  his  honor 
erred  in  continuing  said  cause  upon  the 
grounds  stated  in  such  order  for  the  follow- 
ing reasons:  (a)  Because  the  order  made 
by  Judge  Izlar,  upon  which  Judge  Wallace 
based  his  order  for  continuance,  was  not  be- 
fore the  court  for  its  consideration,  the  same 
not  having  been  set  up  In  the  answer  of  the 
defendants  by  a  supplemental  answer,  as 
required  by  law.  (b)  Because,  if  such  order 
could  have  been  considered  by  his  honor. 
Judge  Wallace,  the  objection  to  trial  came 
too  late,  the  Jury  having  been  impaneled, 
and  the  trial  being  ordered  without  objection 
on  the  part  of  the  defendants,  (c)  Because 
the  order  made  by  his  honor.  Judge  Izlar, 
had  not  been  complied  with  by  tbe  plaintiff 
herein,  and  no  assignment  of  the  claim  sued 
upon  in  this  action  bad  been  made  by  plain- 
tUf.  Plaintiff  was  therefore  yet  the  legal 
owner  of  said  claim,  (d)  Because,  even  if 
■uch  assignment  had  been  made  by  plaintiff 
as  required  by  said  order,  this  action  could 
still  proceed  in  plaintiffs  name  for  the  bene- 
fit of  the  assignee  thereof,  the  order  for  as- 
signment being  made  subsequent  to  the  com- 
mencement of  this  action,  (e)  Because  by 
■aid  order  made  by  Judge  Izlar  the  plaintiff 
was  required  to  show  cause  why  such  order 
bad  not  been  complied  with,  and  no  opportu- 
nity had  yet  been  given  him  to  make  such  re- 
turn. It  ia  therefore  submitted  that  until 
such  return  plaintiff  must  be  deemed  tbe  to- 
gal  owner  of  said  claim,  (f)  Because  by  the 
terms  of  tbe  order  of  Judge  Izlar  the  plain- 
tiff was  required  first  to  pay  to  the  defend- 
ants tbe  sum  of  fifteen  hundred  dollars,  ad- 
judged by  his  honor  to  be  in  the  posaeaadon 


of  plaintiff,  and  then  to  assign  so  mucb  of 
the  claim  sued  upon  in  this  action  aa  waa 
necessary  after  tbe  application  of  sncb 
amount  to  satisfy  the  Judgmoit  procured  tv 
defendants'  testator  against  the  firm  of  P. 
D.  Huff  &  Co.;  and,  it  not  appearing  that 
such  sum  bad  not  been  paid  aa  required  by 
said  order,  and  it  also  not  appearing  what 
balance,  if  any,  remained  unpaid  on  said  Judg- 
ment, and  what  amount.  If  any,  of  said  claim 
It  waa  necessary  for  plaintiff  to  assign  ac- 
cording to  said  order,  it  ia  submitted  that 
plaintiff  had  a  right  to  proceed  in  the  trial 
of  hla  action. 

Job.  a  McCullough,  Lewis  W.  Parker,  and 
A.  BIythe,  for  appellant  Earle  &  Mooney, 
for  respondents. 

OARY,  J.  The  action  in  this  caae  la  to  r»- 
cover  the  sum  of  $2,260  alleged  to  be  due  to 
tbe  plaintiff  by  tbe  estate  of  Hewlett  Sul- 
livan, deceased.  After  the  commencement 
of  tills  action  the  respondents  instituted  pro- 
ceedings supplementary  to  the  execution 
against  the  appellant  in  tbe  case  of  Hewlett 
Sullivan  V.  P.  D.  Huff  &  Co.  These  proceed- 
ings resulted  In  an  order  made  by  Judge 
Izlar  on  the  11th  day  of  July,  1883,  by  which 
the  appellant  was  required  to  pay  to  the  re- 
spondents the  sum  of  $1,681.28  within  10 
days  after  the  service  of  said  order  upon 
bim,  and  that,  after  paying  tbe  same  and 
costs,  be  do  assign  to  the  respondents  so 
mucb  of  aaid  claim  of  $2,260  as  may  be  sufil- 
cimt  to  aatiafy  aaid  Judgment  In  default 
of  such  payment  or  assignment  the  said  or- 
der required  the  plaintiff  to  show  cause  why 
he  should  not  be  attached  for  contempt 
The  payment  and  assignment  were  not 
made,  and  plaintiff  made  his  return  to  tbe 
rule  to  show  cause  why  he  should  not  be  at- 
tached. Upon  the  calling  of  this  case  no  ob- 
jection waa  made  to  triaL  Before  reading 
the  answer,  defendants'  attorneys  objected 
to  the  trial  of  tbe  case  at  tills  time,  and  read 
to  the  court  the  order  made  by  Judge  Izlar 
against  the  objection  of  the  plaintltrB  at- 
torneys, and  informed  the  court  that  the 
said  James  H.  Latimer  had  not  complied 
with  said  order,  taking  the  position  ttiat  tbia 
trial  could  not  proceed  in  consequence  of 
the  order  made  by  Judge  Izlar.  Judge  Wal- 
lace, after  hearing  argument  of  counsel  on 
both  sides,  then  made  tbe  following  order: 
"The  case  was  called  for  trial  before  me, 
both  parties  announcing  themselves  ready 
for  trial.  The  Jury  was  Impaneled,  and  the 
complaint  read.  Thereupon  counsel  for  de- 
fendants stated  that  before  reading  their  an- 
swer, or  going  further  in  the  case,  they  de- 
alred  to  call  my  attention  to  an  order  made 
by  Judge  Izlar  at  the  previous  term  of  court, 
and  proceeded,  against  the  objection  of  plaln> 
tlira  counad,  to  read  thla  order.  It  appeared 
from  BtatemeDta  of  counsel  and  an  exhibit  of 
the  record  that  Hewlett  Sullivan,  defendanta^ 
testator,  had  in  lils  lifetime  obtained  a  jadc> 
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ment  against  the  plaintiff  and  other  par- 
tlea,  members  of  the  firm  of  P.  D.  Huff  & 
Co.  That  some  time  ago  the  defendants,  as 
executors  of  Hewlett  Sullivan,  had  procured 
an  order  for  the  examination  of  James  H. 
Latimer  under  supplementary  proceedings,  a 
return  of  nulla  bona  ux>on  t±ie  execution  of 
the  said  Judgment  having  been  returned  to 
the  sheriff.  The  said  James  H.  Latimer  had 
been  examined,  and  the  testimony  submitted 
to  the  court.  Upon  review  of  the  testimony. 
Judge  Izlar  had  ordered  the  claim  sued  on 
In  this  action  to  be  transferred  and  assigned 
by  James  H.  Latimer  to  the  defendants 
within  ten  days  after  the  date  of  such  order. 
The  order  also  provided  that,  in  the  event 
that  this  be  not  done,  the  said  James  H. 
Latimer  show  cause  before  the  Judge  of  this 
court  on  the  first  day  of  the  succeeding  term 
why  he  should  not  be  attached  for  contempt. 
The  plaintiff's  counsel  objected  to  the  con- 
sideration of  this  order,  because,  if  It  was 
to  be  considered,  the  issue  should  hav»  been 
made  by  supplemental  answer  on  the  part  of 
the  defendants.  They  also  contended  that 
the  effect  of  this  order  was  not,  as  claimed 
by  defendants,  to  malte  a  change  of  title  to 
said  claim;  but  they  also  contended  that, 
even  if  the  assignment  was  made,  the  ac- 
tion could  proceed  in  the  plalntlfCs  name, 
the  order  of  assignment  being  made  sabse- 
quent  to  the  commencement  of  this  action 
and  the  filing  of  the  answer  herein.  In  view 
of  this  order,  I  do  not  see  how  that  the 
plaintiff  can  proceed,  and  it  is  ordered  that 
this  case  be  continued.''  The  plaintiff  ap- 
pealed from  this  order  upon  numerous 
grounds,  which  will  lie  set  forth  in  the  re- 
port of  this  case. 

ConltnuanceB  are  within  the  discretion  of 
the  circuit  Judge,  as  shown  by  the  case  of 
State  V.  Atidnson,  33  S.  O.  106,  11  a  E.  693, 
In  which  Ctilef  Justice  Mclver  says:  "The 
*  *  *  grounds  imputing  error  to  the  drcolt 
Judge  in  refusing  a  motion  tor  continuance 
oertainly  cannot  be  sustained  in  the  face 
of  an  unbroken  line  of  decUlons  for  a  great 
length  of  time  that  such  a  motion  is  ad- 
dressed to  the  discretion  of  the  circuit  judge." 
It  is  also  a  matter  of  discretion  with  the 
circuit  judge  as  to  when  he  will  grant  the 
continuance,  even  during  the  trial  of  the 
cause,  as  shown  by  the  case  of  Tmateea,  etc., 
T.  Orr.  33  S.  C.  275, 11  &  B.  830,  in  which  the 
eourt  says:  "We  think  the  order  of  Judge 
Fraser  was  clearly  one  ot  those  administra- 
tive orders  which,  from  the  nature  of  the  case, 
must  be  left  to  the  discretion  of  the  trial 
Judge,  wlio  is  personally  present,  and  In- 
formed of  all  the  drcumstanoes  of  the  case," 
See  Oook  v.  CottreU,  4  Strob.  61;  Wilson  t. 
Dean,  21  &  O.  827;  Lowndes  T.  Miller,  25 
&  a  122.  In  the  case  stated  of  Wilson  &  Co., 
"during  the  reading  of  a  commission  it  was 
discove(«d  that  the  cross  interrogatories  had 
not  been  propounded,  whereupon,  on  objec- 
tion made  bj  tbs  defendant,  and  auatained, 


tbe  drcnlt  Judge,  on  plalntifb'  motion,  with- 
drew the  case  from  the  Jury,  and  ordered  a 
oontinuancfe  Hdd,  that  such  order  was 
within  the  Judge's  discretion,  and  that  bis 
discretion  was  properly  exercised."  The 
only  limitatioa  upon  this  discretionary  power 
of  granting  a  continuance  is  that  the  discre- 
tion must  not  be  abused.  The  grounds  of 
appeal  from  an  order  granting  a  continuance 
will  only  be  considered  for  the  purpose  of 
determining  whether  there  has  been  an  abuse 
of  this  dlscietlon  in  the  light  of  all  the  cir- 
cumstances attending  the  case.  We  do  not 
think  there  was  an  abuse  of  discretion  in 
this  case.  The  case  was  CMitinued  l>ecause 
an  order  of  Judge  Wallace's  predecessor  was 
broDght  to  his  attention,  which  might  affect 
very  materially  the  Judgment  to  be  rendered 
In  this  case. 

The  appellant  contends  that  the  order  ap- 
pealed from  must  be  considered  "an  orda 
affecting  a  substantial  right  made  in  an  ac- 
tion, when  such  wder  in  effect  determines 
the  action,  and  prevents  a  Judgment  from 
which  an  appeal  might  be  taken"  (Ck>de  Civ. 
Proc.  i  11,  subd.  2);  but  that,  if  It  does  not 
come  within  the  tenne  of  that  sub^vislon. 
It  is  embraced  In  the  provisions  of  subdivi- 
sion 1  of  said  section,  which  speaks  of  "any 
Intermediate  judgment  or  decree  Involving 
the  merits."  We  cannot  accept  this  view  of 
the  case.  The  order  was  made  upon  a  motion 
simply  for  a  continuance,  and  not  when  the 
merits  of  the  case  were  under  consideration. 
Being  an  order  made  upon  a  motion  simply 
for  a  continuance,  It  cannot  be  construed  or 
in  any  respect  be  regarded  as  "involving  the 
merits,"  or  "aitecting  a  substantial  rtght," 
etc.  In  the  language  of  Chief  Justice  Mc- 
lver, speaking  for  the  court  in  the  case  of 
Garlington  v.  Gopeland,  25  S.  C.  44:  "Any 
order  or  judgment  that  may  then  be  made  or 
rendered  will  depend  entirely  upon  the  oon- 
dnslon  that  may-  be  reached  by  the  court 
after  a  consideration  of  the  merits,  wboUy 
uninfluenced  by  the  interlocutory  order  firom 
whidi  this  appeal  was  taken;"  which  shows 
that  when  this  case  comes  up  again  for  trial 
In  the  covrt  below  it  is  not  to  be  considered 
as  affected  by  the  ordw  of  Judge  Wallace. 

Plaintiff's  exception  to  the  order  of  Judg« 
Wallace  oo  tbe  ground  that  the  order  made 
by  Judge  Izlar,  upon  which  Judge  Wallace 
based  his  order  for  continuance,  was  not  be- 
fore the  court  for  Its  consideratloo,  the  same 
not  having  been  set  up  in  the  answer  of  the 
defendants  by  a  supplemental  answer,  as 
required  by  law,  might  be  urged  with  force 
and  effect  if  the  case  had  been  heard  upon  Its 
merits;  but  It  is  the  common  practice  upon 
a  motion  for  a  continuance  for  the  court  to 
take  Into  consideration  matters  not  embraced 
in  the  pleadings.  It  Is  the  Judgment  of  this 
court  that  the  appeal  be  dismissed,  and  tbs 
order  appealed  from  affirmed. 

MdVSB,  a  J,,  aad  POPB»  J,.  ooociA 
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SHAW  Y.  ROBINSON  et  bL 
(B>Iireme  Coart  of  South  Carolina.    Sept.  24, 

1894.) 
DsBS — Construction— Bulb  in  Bhkllet's  Cmb. 
A  conveyance  In  trust  for  the  use  of  H. 
and  the  heirs  of  her  body  during  her  life,  and 
then  to  her  heirs,  creates  a  life  estate  in  H. 
and  her  children,  with  remainder  in  the  heirs 
of  H.,  the  rule  in  Shelley's  Case  being  inappli- 
cable because  the  remainder  is  not  limited  to  the 
heirs  of  the  same  persona  to  whom  the  life  es- 
tate is  given. 

Appeal  from  common  pleas  drccdt  court  of 
Anderson  county;  I.  D.  Wltherspoon,  Judge. 

Action  by  Lourlnla  E.  Shavy  against  K.  B. 
A  Robinson  and  others  for  the  construction 
of  a  trust  deed,  and  to  recover  the  lands 
described  In  such  deed.  There  was  a  judg- 
ment fot  defendants,  from  which  plaintiff 
appe.<Us.    Reversed. 

Tribble  &  Prince,  for  appellant  Hnnay  ft 
WatUns,  for  respondentBi 

McIVER,  O.  3.  The  questlcm  presented  by 
tbls  appeal  tnms  upon  the  proper  constmc- 
tl<Hi  of  a  deed  executed  on  the  8th  of  Febro- 
ary,  185S,  by  Robert  Parker,  the  grandfather 
of  the  plaintiff,  to  Jasper  P.  Parker,  whereby 
the  land  In  controversy.  In  consideration  of 
the  sum  of  $800,  was  conveyed  to  the  lattw 
ni>OB  certain  trusts  declared  In  said  deed,  in 
the  following  words:  "This  conveyance  is 
made  to  the  said  J.  P.  Parker  for  the  sole  use 
and  behoof  as  trustee  for  Nancy  Hawkins,  my 
daughter,  the  trustee  aoeountlng  to  my  estate 
out  of  the  share  that  my  daughter  Nancy 
Hawkins  would  be  entitled  to  the  sum  of 
eight  hundred  dollars  as  above  stated.  And 
said  tract  of  land  to  be  kept  for  her  use  and 
tiie  heirs  of  her  body  in  trust  to  my  son  Jas- 
per P.  Parker  during  her  life,  and  then  to 
lier  heirs,  and  not  subject  to  the  debts  and 
oontracts  of  Andrew  C.  Hawkins,  or  any 
future  husband  she  may  have."  It  is  ad- 
mitted that  Nancy  Hawkins,  during  her  life- 
time, and  after  bhrth  of  issue,  the  present 
plaintiff,  conveyed  the  land  to  h&  sister 
Tamantha  A  Robinson  in  fee  simple,  who 
Immediately  reconveyed  the  same  In  fee  to  the 
said  Nancy  Hawkins.  This  was  done,  prob- 
ably upon  the  theory  that  said  Nancy  Haw- 
kins took  an  estate  In  fee  conditional  under 
the  deed  from  her  father,  with  a  view  to  vest 
the  fee  in  her,  so  that  she  ml^^t  dispose  of 
the  same  by  will  At  all  events,  soon  after 
this  transaction  the  said  Nancy  Hawkins  made 
ber  will,  whereby  she  gave  to  the  defendant  R. 
B.  A  Robinson  "the  use,  income,  and  posses- 
don  of  her  land  for  the  year  1893,  except 
certain  patches  which  she  wined  to  the  de- 
fendant John  C.  Prultt,"  and  in  the  ninth 
clause  of  her  will  devised  the  land  in  oon- 
troversy  to  ber  nephew  the  defendant  Robert 
Parker  Roblaiaon,  the  son  of  her  said  alsba 

Tamantha  Robinson.    On  tiie  day  of 

AprQ,  1898,  Nancy  Hawkins  died,  leaving  her 
anif  diUd  as  her  sole  heir  at  law,  the  plaintiff 
T.208.B.nc.6— 11 


herein,  and,  her  wUl  having  been  duly  ad- 
mitted to  pnobate,  the  defendants  took  pos- 
session of  the  land;  and  this  action  has  been 
brought  by  the  plaintiff  to  recover  posses- 
sion of  the  same,  as  well  as  damages  for  the 
use  and  occupation  of  the  premises.  The  de- 
fendant John  O.  Prultt  did  not  answer,  and 
the  trustee,  Jasp^  P.  Parker,  filed  a  formal 
answer  admitting  the  allegations  of  the  com- 
plaint, and  disclaiming  any  x>^rsonal  Interest 
in  the  land.  The  other  two  defendants  de- 
murred upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  circuit  Judge,  after  set- 
ting oat  the  clanse  of  the  deed  from  Rob^t 
Parker  to  Jasper  P.  Parker,  above  copied, 
sustained  the  demurrer  upon  the  ground  that 
the  plaintiff  "did  not  take  a  vested  remainder 
under  the  said  deed."  The  plaintiff  appeals 
upon  Uie  several  grounds  set  out  In  therecord, 
which  need  not  be  repeated  here,  as  the 
whole  case  turns  upon  the  Inqiulry,  what 
estate  Nancy  Hawkins  took  under  the  deed 
from  her  father.  To  determine  1±dB  questloB 
It  is  necessary  to  examine  carefully  the  terms 
of  this  very  Inartistic  deed,  with  a  view  to 
ascertain.  If  possible,  what  was  the  intention 
of  the  grantor,  which,  when  ascertained,  must 
be  carried  into  effect,  unless  In  conflict  wiHk 
some  settled  rule  of  law.  In  pursuing  this 
Inquiry  It  is  necessary  that  the  whole  instrop 
ment  sihould  be  considered,  and  effect  must, 
if  practicable,  be  given  to  every  clause  and 
word  in  it  Again,  the  language  of  the  tOr 
strument  must  be  interpreted  In  its  natural 
and  ordinary  sense,  and  where  technical 
words  are  used  they  must  receive  their  tech- 
nical Blgniflcation,  imless  the  context  reiioires 
that  some  other  interpretation  should  bs 
given  to  sacb  words.  These  principles  of  In- 
terpretation and  constructloa  are  too  vnSl 
settled  to  need  the  citation  of  any  authority 
to  support  them,  and  therefore  we  will  pro- 
ceed to  inquire,  in  the  light  of  these  princi- 
ples, what  is  the  proper  interpretation  to  b« 
given  to  the  words  used  in  the  deed,  and 
what  Is  the  proper  construction  of  the  lan- 
guage, thus  Interpreted,  as  used  by  th* 
grantor? 

It  will  be  observed  that  this  deed  was  exe- 
cuted some  time  prior  to  the  adoption  of  the 
present  constitution,  and  If  the  object  of  the 
grantor  was  to  create  a  separate  estate  In 
bis  daughter,  w4io  appears  from  the  terms 
of  the  deed  to  have  been  then  a  married 
woman,  such  object  under  the  law  as  it  then 
stood,  could  best  be  accomplished  by  the  ap- 
pointment of  a  trustee  to  hold  such  estate 
for  the  sole  and  separate  use  of  the  married 
woman,  free  from  the  debts  and  contracts  of 
her  husband.  That  tbls  was  one  of  the  ob 
Jects  Intended  to  be  accomplished  by  the 
grantor  is  manifest  from  the  most  casual  In- 
spection of  the  terms  of  the  deed.  But  tlM 
Important  inquiry  ie,  was  this  the  sole  ob- 
ject? We  cannot  think  so.  If  that  was  th« 
case,  then  the  object  would  have  been  fuljy 
accomplished  If  the  deed  had  read  in  tUs 
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way:  *7bla  oonveyanoe  Is  made  to  tbe  aald 
J.  P.  Parker  for  the  sole  use  and  behoof  aa 
trustee  for  Nancy  Hawkins,  my  daughter, 
and  not  subject  to  the  debts  and  contracts  of 
Andrew  C.  Hawkins,  or  any  fntnre  husband 
she  may  have."  Bat  the  deed  contains  other 
interrenlng  words,  aa  foUowa:  "And  said 
tract  of  land  to  be  kept  for  her  use  and  the 
heirs  of  her  body  In  trust  to  my  son  Jasper 
P.  Parker  during  her  life,  and  then  to  her 
heirs."  These  wwds  must  have  been  Inserted 
for  some  purpose,  and  they  caimot  be  dis- 
carded wlQiout  violating  one  of  the  funda- 
mental rules  of  construction.  Now,  what  was 
that  purpose?  To  answer  this  question  It  Is 
ueceesary  first  to  determine  what  Is  the  prop- 
er Interpretation  of  liie  words  "hdrs  of  her 
body"  and  "heln,"  fonnd  In  the  clause  un- 
der consideration.  White  these  words  have  a 
well-defined  techmcal  significance,  they  also 
sometimes  have  a  popular  signification,  syn- 
onymous with  the  word  "children."  Inas- 
much as  Nancy  Hawkins  was  alive  at  the 
time  this  deed  was  executed,  it  Is  very  dear 
Oiat  the  words  "heirs  of  her  body"  could 
not  have  been  used  In  tltelr  technical  sense. 
In  the  connection  In  which  they  are  found, 
for  "nemo  est  haerea  vlventls,"  and  hence 
they  must  have  been  used  In  the  sense  of 
"chlldreo."  See  Holeman  v.  Fort,  8  Strob. 
Bq.  66;  Bailey  v.  Patterson,  3  Rich.  Eq.  156; 
Lott  V.  Thompson,  36  S.  G.  38,  16  S.  E.  278. 
But  no  such  reason  exists  for  deflecting  the 
meaning  of  the  word  "heirs"  from  its  proper 
technical  signification,  and  hence  it  must  be 
interpreted  In  that  sense.  Under  this  inter- 
pretation of  these  wwds.  It  seems  to  us  that 
the  tnia  Intent  of  the  grantm'  was  to  make 
«  conveyance  to  the  trustee  of  the  land  in 
question,  "to  be  kept"  by  him  for  the  Joint  use 
<rf  Nancy  Hawkins  and  her  children  during 
her  life,  "and  then"— that  la  to  say,  at  her 
death— the  estate  was  to  go  to  her  heirs,  free 
and  dlsdiarged  from  any  furtfaa:  trust 

The  next  Inquiry  la  whetiio:  such  Inten- 
tion conflicts  with  any  rule  of  law  which 
will  prevent  its  being  carried  into  effect  It 
la  earnestly  urged  that  the  rule  In  Shelley's 
Case  forbids  tiie  execution  of  such  intention, 
and  the  question  is  whether  such  rule  applies 
to  this  case.  There  can  be  no  doubt  that 
while  the  rule  In  that  celebrated  case  may 
be  applied  to  executed  trnsts.  It  does  not 
apply  In  cases  of  executory  trusts.  Porta*  v. 
Doby,  2  Rich.  Eq.  48.  So  that  it  is  necessary 
to  Inquire  whether  the  trust  In  tills  case  was 
executed  by  the  operation  of  the  statute  of 
uses.  The  test  is  whether  any  duty  was  im- 
posed upon  the  trustee  which  rendered  it  nec- 
essary that  be  should  retain  the  legal  estate 
In  order  to  enable  him  proporly  to  perform 
snch  duty.  While  it  may  be  true  that  up 
to  the  time  of  the  adoption  of  the  present 
constitution,  it  was  necessary  for  him  to  re- 
tain the  legal  estate  in  ord»  to  protect  the 
property  from  the  marital  rights  of  the  hus- 
band, such  a  necessity  no  longer  existed  aft- 
er the  adoption  of  ttae  present  constitutUn), 


aa  the  tarms  of  that  Instmment  aiford  ampto 
protection  to  the  separate  estate  of  the  wifa. 
It  seems  to  us,  therefore,  that  the  trust  must 
now  be  regarded  aa  executed.  So  that  this 
deed  must  now  be  read  aa  If  It  oonteined  a 
direct  conveyance  of  the  land  in  question  to 
Nancy  Hawkins  and  her  children  tx  and 
during  tho  term  of  her  natural  life,  with  i» 
mainder  to  her  heln.  Thm  reading  the  deed. 
It  will  be  observed  that  while  the  precedent 
life  estate  is  given  to  Nancy  EUiwklns  and 
her  children,  the  remainder  Is  not  to  Urn 
heirs  of  the  same  persons  to  whom  tihe  life 
estete  is  given,  but  only  to  the  helis  of  Nancy 
Hawkins.  This  forbids  the  application  of  the 
rule  in  Shelley's  Case  to  this  case,  for,  as  is 
said  in  2  Washb.  Real  Prop.  bk.  2,  c  4,  f 
8,  par.  8:  "The  subsequent  limitation  to  the 
heirs  must  be  to  the  heirs  of  the  ancestor 
who  takes  the  particular  estate.  Thus,  where 
the  estate  was  limited  to  the  wife  for  life, 
remainder  to  the  heirs  of  the  bodies  of  the 
husband  and  wife,  the  freehold  being  In  the 
wife  alone,  the  limitation  over  would  be  a  re- 
mainder, and  their  heirs  would  take  as  pur- 
chasers." Indeed,  the  very  terms  in  which 
the  rule  is  steted  In  the  original  case,  aa  well 
as  in  the  more  extended  statement  of  the 
rule  In  1  Preston  on  Estetea,  both  quoted  in 
Porter  v.  Doby,  supra,  necessarily  imply  that 
the  rule  only  applies  where  the  limitation  is 
to  the  heir  or  heirs  of  the  body  of  the  aame 
person  who  is  named  as  the  first  taker.  With- 
out pursuing  the  discussion  of  this  interesting 
and  somewhat  difficult  subject  further,  it  Is 
sufficient  for  us  to  say  that  in  our  opinion 
tlie  prop»  c«Histructlon  of  the  deed  from 
Robert  Parker  to  Jasp«  P.  Parker  is  that 
the  estate  thereby  conveyed  vested  in  Nancy 
Hawkins  and  her  children  for  the  term  of  her 
natural  life,  with  remainder  to  h»'  hrirs,  and 
that  plaintiff,  being  the  sole  heir,  is  entitled 
to  recover  poasession  of  the  land  in  contro- 
versy, together  with  such  rente  and  proflte 
as  she  may  be  able  to  prove  on  a  new  trial. 
The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  that  court  tor 
a  new  triaL 

POPE,  J.,  ooncura 


(116  N.  C.  8) 

HINTON  V.  OBBBNLBAF  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  9^ 

1884.) 

"Casb"  OS  Appsai. 
Where  exceptions  to  a  case  on  appeal 
are  allowed,  and  the  court  ordera  that  the  case 
be  aa  stated  by  appellant,  with  the  amend- 
ments proposed  incorporated  therein,  a  case 
containing  appellant's  statement  the  appellee's 
exceptions,  and  the  order  sustaining  the  excep- 
tions, is  defective. 

Appeal  from  superior  court,  Pasqnotaak 
county;  Brown,  Judge. 

Action  by  John  L.  HInton  against  H.  W. 
Greenleaf  and  others.    Judgment  was 
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dared  for  plaintiff,  and  defendants  appeaL 
Remanded,  to  have  ease  on  appeal  redrafted. 
This  was  a  civil  action  tried  before  Brown, 
7.,  and  a  Jnry  at  special  term,  1894,  of  Pas- 
qnotank  superior  court  In  this  conrt  the 
plaintiff's  counsel  moved  to  dismiss  the  ap- 
peal for  want  of  a  "case."  It  appears  that 
the  appellants  served  their  statement  of  the 
case  on  appeaL  The  appellee  filed  ezcei>- 
tlons  thereto.  The  case  was  settled  by  the 
Judge  allowing  the  amendments  proposed  by 
the  appellee,  and  ordering  "that  the  case  on 
appeal  be  as  stated  by  the  defendant,  with 
•aid  five  amendments  Incorporated  therein." 
Thereupon  the  clerk  sends  up  the  appellants* 
statement,  the  appellee's  exceptions,  and  the 
Judge's  order  sustaining  the  exceptions. 

Grandy  &  Aydlett,  for  appellants.  W.  J. 
Orlffln  and  Proden  &  Yann,  for  appellee. 

MacBA^B,  X  Then  Is,  In  contemplation 
of  law,  no  "case  settled  on  appeal,"  and  we 
might  dismiss  the  appeal  for  want  of  a  casa 
MltcheU  V.  Tedd«.  107  N.  0.  858,  12  8.  B. 
193w  We  prefer,  however,  that  the  matter 
should  be  disposed  of  upon  Its  merits,  and 
will  direct  that  It  be  remanded.  In  order  that 
the  case  on  appeal  may  be  redrafted  accord- 
Ing  to  the  order  of  his  honor  below.  This 
Is  necessary,  because  the  principal  point  be- 
fore us  was  an  objection  to  his  honor's 
charge  upon  the  presumption  of  law  and 
burden  of  proof.  In  the  statement  of  the 
case  presented  by  the  appellants  the  excep- 
tion is  stated  to  the  charge  of  his  honor, 
setting  out  the  language  objected  to.  In  the 
exceptions  of  appellee  the  whole  of  his  hon- 
or'a  charge  is  set  out.  This  differs  from  that 
portion  objected  to  by  appellants.  We  are 
uncvtaln  whether  his  honor  intended  that 
the  charge  as  stated  by  appellants  was  to 
be  amended  by  the  addition  of  that  stated 
In  appellee's  exception  as  the  judge's  charge, 
or  wbetho:  the  amendment  was  to  be  Insert- 
ed in  place  of  that  set  out  In  the  appellants' 
statement  What  the  presiding  judge  did 
Instruct  the  Jury  uiran  the  point  in  question 
will  of  course  have  an  Important  bearing 
upon  the  detominatlon  of  the  question  In- 
volvsd  in  the  appeal.     Remanded. 


(US  N.  c.  1) 

ATOIiBTT  V.  SMALL  et  al. 

(Sopreme  Conrt  of  North  Oarolina.   Oct  9, 

18M.) 

CoNSTKVonoir  or  Will. 

1.  A  bequest  of  all  my  "undivided  Interest 
and  property"  in  the  estate  ot  the  late  C.  does 
not  carry  money  paid  to  testator  by  the  exec- 
utor of  C.'b  estate  after  the  execution  of  the 
will,  since,  as  the  will  speaks  as  of  the  time  of 
testator's  death,  by  such  payments  her  "interest 
and  property"  in  the  estate  were  reduced  pro 
tanto. 

2.  Sach  beqnest,  though,  does  carry  that 
part  of  the  proceeds  of  land  belonging  to  C's 
estate  which  remained  in  the  hands  of  Cs 
axecBtor  at  testator's  death. 


Appeals  from  superior  court,  Paaqaotaak 
county;  Armfleld,  Judge. 

Action  by  B.  F.  Aydlett,  administrator  ot 
Mary  B.  Overman,  against  James  W.  Small 
and  others.  From  the  Judgment,  defend- 
ants George  O.  Burgess  and  another  appeal, 
and  also  defendants  James  W.  Small  and 
others  appeal.    Affirmed. 

Grandy  A  Aydlett,  for  appellants  George 
and  P.  P.  Burgess.  J.  H.  Sawyer,  for  appel- 
lants Small  and  otben. 

BURWBLL,  J.  These  appeals  require  us 
to  construe  the  will  of  Mary  B.  Overman, 
which  was  written  in  1888.  She  died  hi 
December,  1891.  It  must  be  considered  as 
speaking  at  the  date  of  her  death,  when  it 
took  effect  there  appearing  In  the  wUl  no 
reason  why  the  words  used  by  the  testatrix 
should  not  be  so  Interpreted.  Code,  f  2141. 
The  words  to  be  construed  are  these:  "All 
my  undivided  Interest  and  property  In  the 
estate  of  the  late  George  W.  Charles."  The 
testatrix  was  one  of  the  heirs  at  law  and 
devisees  of  said  Charles.  It  does  not  seem 
to  us  that  any  property  that  she  had  actually 
received  and  appropriated  from  the  estate 
can  be  said,  with  any  propriety,  to  be  a 
part  of  her  "Interest  and  property  In  the 
estate  of  the  late  George  W.  Charles." 
Whenever  an  administrator  pays  to  a  dis- 
tributee of  the  estate  a  part  of  his  share,  the 
distributee's  "Interest  and  property"  In  the 
estate  is  reduced  pro  tanto.  ^Vhen  he  has 
paid  all  the  share  the  distributee's  "Interest 
and  property"  In  the  estate  Is  destroyed 
Prior  to  the  payments  the  right  to  demanc 
and  receive  the  distributive  share  belongec 
to  the  estate  of  the  distributee.  The  monej 
belonged  to  the  estate  of  the  Intestate.  Ah 
Boon  as  the  payment  was  made  the  monej 
became,  eo  Instantl,  a  part  of  the  estate  of 
the  distributee,  and  ceased  to  be  a  part  of  the 
estate  of  the  Intestate.  Hence  the  sum  ot 
money  ($943.95)  which  the  testatrix  had  to 
her  credit  In  bank  at  the  time  of  her  death, 
when,  as  stated  above,  her  will  speaks,  con- 
stituted  no  part  of  her  "Interest  and  prop- 
erty in  the  estate  of  the  late  George  W. 
Charles."  It  had  been  paid  to  her  because 
she  was  one  of  the  heirs  and  devisees  of 
said  Charles,  but  when  paid  It  ceased  to 
be  In  any  sense  a  part  of  the  Charles'  es- 
tate. This  seems  clear.  And  It  seems  even 
more  evident  that  this  sum,  after  It  was  re- 
ceived by  her,  constituted  no  part  of  her 
"undivided  interest  and  property"  In  that 
estate.  True,  it  Is  very  evident  that  she  got 
this  particular  money  from  the  Charles  es- 
tate. But  the  phrase  under  consideration 
cannot  be  held  to  Include  It 

We  think,  however,  that  those  words  do 
cover  that  portion  of  the  proceeds  of  the 
sale  of  the  Charles  land  which  had  not  been 
collected  by  the  commissioner  at  the  time  of 
her  death,  and  which  was  thereafter  paU 
to  her  executor.     She  had  consented  that 
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ttM  tead  might  be  wdd  for  partition;  tbat  It 
might  be  sold,  and  the  proceeds  divided 
among  the  helra  and  devlaeea  of  George  W. 
Oharles.  The  eale  had  been  made,  bnt  the 
dlTlalon  of  the  prooeeda  was  not  finished. 
Had  she  lived,  she  would  have  taken  a  share 
of  the  balance  of  the  purchase  money  In 
her  character  as  heir  and  devisee  of  George 
W.  Oharles.  Speaking  at  her  death  by  her 
will,  she  declared  her  Intention  as  to  all  her 
*^indlvlded  interest  and  property  in  hia  es- 
tate." The  words  include  whatever  property 
her  executor  could  lawfully  demand  only 
because  hla  testatrix  was  one  of  the  heirs  or 
devisees  of  Obarles.  His  title  to  the  money 
in  the  bank  ($943.45)  needed  no  other  sup- 
port than  the  fact  that  he  was  the  executor 
of  her  will.  Hla  right  to  demand  of  the 
commissioner  a  share  of  the  proceeds  of  the 
sale  of  the  land  rested  necessarily  on  two 
facts,— hia  executorship,  and  the  fact  that 
dse  was  an  heir  and  devisee  of  Charles.  Af- 
firmed on  each  appeal. 


(115  N.  C.  7) 

HINTON  V.  WAIiSTON  «t  at 

(Sapreme  Ooort  of  North  Oarolina.    Oct  9, 

1894) 

RiSBT  or  MoBTaAon  to  Sbvbrbd  Cbofs— Bieot- 

XBNT. 

1.  Where  crops  are  severed  before  entry 
by  the  mortgagee,  the  title  thereto  is  in  the 
mortcsgor. 

2.  Where  a  person  In  adverse  possession  of 
land  severs  crops  before  recovery  in  ejectment 
br  the  owner,  the  title  thereto  is  in  the  former. 

Appeal  from  supwlor  court,  (3amden  coun- 
tj;  Armfield,  Judge. 

Action  by  John  L.  Hinton  against  AVilliam 
P.  Walston  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

W.  J.  Qriflln  and  Pruden  &  Vann,  for  ap- 
pellant    Grandy  &  Aydlett,  for  appellees. 

SHBPHBRD,  a.  J.  Conceding,  for  the 
pm^xiees  of  the  argument  that  the  relation- 
ship substantially  of  mortgagor  and  mort- 
gagee still  exists  between  the  pLaintlft  and 
the  defendant  Walston.  It  is  dear  that  the 
plaintiff,  as  mortgagee,  cannot  recover  the 
crops  which  are  the  subject  of  this  contro- 
versy. These  croiw  were  grown  by  the  mort- 
gagor while  in  possession,  and  were  actually 
severed  before  the  entry  of  the  mortgagee^ 
In  KiUebrew  v.  Hlnes,  104  N.  O.  182, 10  8.  B. 
160,  251,  it  was  held  tbat  the  mortgagee  is 
not  the  owner  of  the  growing  crops  of  the 
mortgagor  in  possession,  and  that,  If  they 
are  severed  before  entry,  the  mortgagee  can- 
not recover  them.  It  Is  true  that  it  was  sug- 
gested in  the  opinion  that  as  between  the 
parties,  the  crops,  although  severed,  mighty 
before  removal,  be  charged  In  equity  upmi 
the  insolvency  of  the  mortgagor  and  the  In- 
adequaoy  of  the  land  aa  aecurity;  but  it  Is 
plain  that  equity  would  never  extend  such  re- 


Itet  to  the  ptejndloe  of  third  persons  who 
have  acquired  inteteats  In  the  crops,  and  es- 
pecially as  against  one  lUce  the  defendant 
Gulrkln,  who  has  not  only,  it  seems,  acgolred 
the  legal  title  by  virtue  of  his  chatty  mort- 
gage and  actnal  severance  of  the  crops,  bnt 
also  a  superior  standing  in  equity  by  reason 
of  bis  having  supplied  the  means  neoeasaiT' 
for  the  production  of  the  same.  So,  aven. 
Independent  of  Act  1889,  c.  476  (which.  It  la 
argued,  applies  only  to  formal  agricultural 
liens),  the  plaintiff  could  not  Invoke  equita&la 
relief.  Carr  v.  DaU,  114  N.  a  284,  lU  8.  KL 
235.  In  this  case,  however,  no  equitable  re- 
lief is  asked;  and  even  as  against  the  mor^ 
gagor  it  could  not  be  granted  If  prayed  tor, 
as  there  Is  nothing  in  the  caae  to  show  the 
insolvency  of  the  mortgagor  or  the  inade- 
quacy of  the  security.  The  plaintiff,  them, 
relying  strictly  upon  his  alleged  legal  rights, 
could  not  recover  as  against  the  mortgagor; 
a  fortiori,  he  could  not  recovo:  aa  against 
the  defendant  Gulrkln.  On  the  other  hand, 
if  we  treat  the  case  aa  If  the  relationship  of 
mortgagor  and  mortgagee  had  ended,  the 
plaintiff  would  be  equally  unfortunate,  aa  It 
Is  well  settled  that  when  one  in  the  adveraa 
possession  of  land  severs  the  crops  before  re- 
covery the  owner  of  the  land  cannot  assert 
any  legal  claim  thereto.  Faulcon  v.  Johnston, 
102  N.  C.  204,  9  S.  B.  S94.  His  remedy  poid- 
ing  an  action  of  ejectment  in  case  of  insc^ 
vency  is  by  injunction,  or  the  appointment  of 
a  receiver,  who  collects  the  rents  in  order 
that  the  right  to  the  mesne  profits  may  not 
be  defeated.  KUlebrew  v.  Hlnea,  supra.  No 
such  interlocutory  relief  was  Invoked  by  the 
plaintiff,  and,  even  If  granted,  it  would  sot 
for  the  reasons  above  given,  have  affected  die 
rights  of  Gulrkln.  This  Is  a  purely  legal  ac- 
tion, but  even  If  equitable  relief  had  been 
prayed  for,  the  plaintiff,  as  we  have  seen, 
could  not  have  recovered.  The  conclusion  of 
his  honor,  therefore,  in  any  point  of  view, 
was  correct,  and  the  Judgrment  must  be  af- 
firmed. 

(115  N.  C.  16) 
BBAT  et  al.  v.  OARTBR  et  al. 
(Snpreme  Court  of  North  Carolina.    Oct.  Ic 

1894.) 
Cbofs  Orowh  on  Wife's  Lakd— Riorts  or 

MOBTOAOBa. 

One  claiming  under  a  chattel  mortgage 
ezecnted  by  a  husband  on  crops  grown  on  the 
land  of  the  wife  cannot  in  the  absence  of  evi- 
dence of  her  knowledge  or  assent  thereto,  or 
that  she  had  leased  her  land  to  her  husband, 
or  had  given  him  any  proprietary  use  or  inter- 
est therein,  maintain  replevin  for  the  crop*. 

Appeal  from  sup«ior  court  CnrrltuA 
county;   Armfield,  Judge. 

Replevin  for  crops  by  William  H.  Bray 
and  others  against  W.  B.  Carter  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.     Reversed. 

W.  3.  Griffin,  for  appellants.  Grandy  St 
Aydlett,  tac  appelleea. 


Digitized  by 


Google 


N.  O) 


WOOL  t>.  TOWN  OF  EDENTON. 


165 


SHEPHERD.  C.  J.  This  Is  an  action  In  the 
nature  of  replevin  to  recover  a  crop  of  com 
cnltirated  on  the  land  of  the  feme  defend- 
ant The  plaintiff  claims  mider  a  chattel 
mortgage  executed  by  her  husband,  but 
there  U  no  evidence  tending  to  show  that  she 
knew  of  or  assented  to  the  execution  of  the 
aoid  mortgage,  or  that  she  had  leased  her 
land  to  her  husband,  or  had  given  him  any 
proprietary  use  or  interest  in  the  same. 
The  case  is  therefore  clearly  within  the 
principles  laid  down  In  Wells  v.  Batts,  112 
N.  O.  283,  17  S.  E.  417,  and  Branch  y.  Ward, 
114  N.  O.  148, 19  a  B.  104,  and  it  was  error 
1b  holding  that  the  plaintiff  was  entitled  to 
recover  any  part  of  the  crop.    New  triaL 


(U5  N.  c.  10) 

WOOIi  V.  TOWN  OF  BDBNTON, 


(Supreme  Court  of  North  Carolina. 
1894.) 


Oct  9. 


Rn>ARiAii  OwKBB  —  Right  to  Laud  CoyBRBD  bt 

WaTBB — WhaBV  liIMB  —  RlQULATION    BT  TOWK 

— Mansauus. 

1.  A  riparian  owner  has  a  (jualifled  right 
in  the  land  covered  by  water  on  his  front,  to  the 
Hne  where  the  stream  l>ecoine8  navigable. 

2.  Mandamus  lies  by  a  riparian  owner  of 
land  within  the  limits  of  an  incori>orated  town, 
and  bordering  on  navigable  water,  to  compel 
the  cori>oratlon  to  "regulate  the  bne  of  deep 
water  to  which  wharves  may  be  built"  as  re- 
quired by  Code,  i  2751,  subsec.  1,  as  amended 
by  chapters  17,  349,  Laws  1893. 

S.  A.  petition  by  a  riparian  owner  for  man- 
damns  to  compel  a  town  corporation  to  regu- 
late the  line  of  deep  water  to  which  wharves 
may  be  built  alleging  a  demand  on  the  corpora- 
tion for  a  regulation  of  such  line,  need  not  al- 
lege a  formal  entry  of  the  land  covered  by  wa- 
ter on  ills  front 

Appeal  from  superior  court,  Chowan  coun- 
ty; Armfleld,  Judge. 

Mandamus  by  Jacob  Wo<d  against  the 
town  of  Edenton  to  compti  the  corporation 
to  regulate  the  line  of  deep  water  bordering 
petitioner's  land.  From  a  Judgment  of  non- 
suit, petitioner  appeals.  Reversed  and  new 
trial  ordered. 

O.  M.  Busbee  and  Orandy  &  Aydlett,  for 
appellant  W.  M.  Bond  and  Pruden  &  Vann, 
for  appellee. 

AVERT,  J.  The  second  paragraph  of  sub- 
section 1  of  section  2751  of  the  Code  amend- 
ed by  chapters  17  and  849  of  the  Laws  of 
1893  is  as  follows:  "And  when  any  such  enr 
try  [of  land  In  front  of  a  riparian  proprie- 
tor on  navigable  water,  and  extending  to 
the  deep-water  line]  shall  be  made  in  front 
of  the  land  in  any  Incorporated  town,  the 
town  corporation  shall  r^ulate  the  line  on 
de^  water  to  which  wharves  may  be  built, 
invTided  that  this  act  shall  not  effect  exist- 
ing aitrles,  existing  rights  or  pending  suits." 
Prl(v  to  the  passage  of  the  two  amendatory 
acts  in  1893,  it  had  been  held  that,  until  It 
appeared  affirmatlvdy  that  the  authorities 
of  an  incorporated  town  situated  upon  nav- 
igable water  had  marked  out  the  line  of  deep 


water,  the  secretary  of  state  might  refuse  to 
issue  a  grant  under  the  provisions  of  the 
Code,  I  2751,  to  the  riparian  owner  of  the 
land  covered  by  water,  and  extending  out  to 
the  channel  on  his  front  Wool  v.  Saunders, 
108  N.  0.  729,  13  8.  E.  294.  Under  the  law 
now  in  force,  it  is  made  the  duty  of  the  au- 
thorities of  the  Incwporated  town,  "when 
any  such  entry  is  made,"  not  In  terms  to  fix 
the  line  of  deep  water  to  which  entries  may 
extend,  but  to  'Yegulate  the  line  of  deep 
water  to  which  wharves  may  be  built"  The 
plaintiff,  Wool,  has,  and  liad  before  he  made 
an  entry,  a  qualified  property  in  the  land 
covered  by  water,  and  extending  on  his  front 
out  to  the  line  where  it  became  navigable. 
Bond  v.  Wool,  107  N.  a  139,  12  S.  D.  281; 
Zimmerman  v.  Robinson,  114  N.  0.  39,  10 
S.  B.  102.  It  was  formerly  the  duty  of  the 
councilmen  to  regulate  the  line  on  deep 
water  for  the  purpose  of  locating  entries. 
The  duty  of  locating  still  subsists,  but  It  is 
now  enjoined  for  tba  purpose  of  indicating 
the  line  along  which  wharves  may  be  built 
The  legislature  has  the  power,  through  the 
authorities  of  a  town,  as  agents,  to  regulate 
in  a  reasonable  manner  the  location  of  the 
navigable  wato',  whether  to  mark,  the  boun- 
dary of  entries  or  the  points  for  building 
wharves.  Bond  v.  Wool,  supra.  And  the 
plaintiff  would  have  had  the  right  to  build 
a  wharf  on  the  deep  water  in  his  front  If  the 
legislature  had  conferred  no  such  power  of 
regulation,  or  If  his  land  had  been  situated 
outside  of  an  incorporated  town.  Id.  The 
law,  as  amended,  makes  it  now  his  dnty  to 
demand  the  location  of  the  line  on  which  he 
may  build  a  wharf  in  front  of  the  town  of 
Bdenton,  before  proceeding  to  build.  Just  as 
the  provision  of  the  section  cited  from  the 
Code  made  the  location  of  that  line  neces- 
sary in  order  to  subject  the  land  to  entry. 
The  plaintiff,  as  a  riparian  owner,  could  not 
buUd  a  wharf,  and  avail  himself  of  the  bene- 
fit of  his  qualified  property,  except  subject 
to  the  regulations  prescribed  by  the  legisla- 
ture, and  therefore  It  became  necessary  that 
he  should  demand  that  the  line  be  desig- 
nated. On  the  7tfa  of  March,  1893,  the  plain- 
tiff submitted  this  demand  in  the  shape  of  a 
respectful  petition,  and  alleges  in  his  com- 
plaint that  the  town  refused  to  act  ui>on  it 
He  likewise  avers  that  It  Is  the  duty  of  de- 
fendants to  regulate  the  line  of  deep  watw, 
and  that  they  have  attempted  but  failed  to 
so  locate  it  that  he  may  be  able  "to  enjoy  the 
use  of  his  riparian  rights."  He  prays  that 
defendanlB  be  compelled  "to  locate  the  line 
of  deep  water  in  front  of  his  said  property." 
It  is  true  that  in  the  second  paragraph  of  (he 
complaint  he  alleges  that  he  has  the  right  to 
make  entry  of  the  land  on  his  front,  but  he 
would  have  been  oitltled  to  any  relief  that 
the  facts  warranted  him  in  demanding,  witfar 
out  making  the  formal  prayer  refored  to. 
Having  alleged  his  right  to  have  the  council- 
men  act  and  their  refusal  to  discharge  the 
duty  Imposed  by  lav,  it  was  not  material 
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wbetber  he  Incorporated  In  his  complaint 
the  fact  that  he  had  made  an  entry,  or  gave 
BO  explicit  reason  therein  for  making  the  de- 
mand, other  ^^x"  that  he  was  a  riparian 
owner.  The  courts  are  presumed  to  know 
that  the  refusal  to  act  deprived  him  of  the 
nse  of  his  property  for  a  most  Important  pur- 
pose. 

But  It  Is  Insisted  In  effect  that.  If  the  plain- 
tiff has  alleged  In  the  complaint  that  he 
made  the  proper  demand,  the  proof  does  not 
sustain  the  allegation.  In  his  petition  be 
asks  for  two  things— First,  that  the  board  re- 
locate the  line  of  entry  fixed  by  them  on  a 
former  occasion;  and,  second,  that  the  town 
shall  "make  a  general  line  on  the  deep  water 
of  said  sound  and  bay  in  front  of  the  high- 
land of  the  town  of  Edenton,  so  designated 
that  each  of  the  owners  of  the  highland  may 
know  the  line  so  established."  It  was  not 
essential  that  he  should  notify  the  board  of 
his  purpose  to  proceed  immediately  to  erect 
a  wharf.  They  were  presumed  to  know  that 
It  was  his  right  to  build  It,  and  their  duty, 
on  demand,  to  Indicate  to  him  where  be 
should  buUd.  When  this  case  was  before  us 
at  the  fall  term,  1893  (113  N.  C.  33,  18  S.  B. 
76),  we  were  not  adirertent  to  the  fact  that 
the  law  had  been  amended,  but  the  amended 
act  leaves  the  same  duty  Incumbent  on  the 
defendants,  though  it  declares  that  It  shall 
be  done  to  attain  a  different  end;  and  since 
the  plaintiff  shows  that  they  still  owe  that 
duty  to  him,  and  have  refused,  on  demand, 
to  discharge  It,  it  Is  manifest  that  mandamus 
will  He  to  compel  compliance  with  the  stat- 
ute by  designating  the  deep-water  line  oa 
which  the  plaintiff  may  build  a  wharf.  Just 
as,  under  section  2751,  the  defendants  could 
have  been  made  to  locate  the  outer  line  of  an 
entry.  113  N.  0.  35,  18  S.  E.  76;  Koonce  v. 
Com'rs,  106  N.  C.  192,  10  S.  E.  1038.  The 
plaintiff  has  a  dear  legal  right,  which  he 
cannot  exercise  until  the  defendants  poform 
a  i)osItive  duty  imposed  upon  them  by  stat- 
ute, and  which  they  bare  refused  to  dis- 
charge. There  being  no  other  adequate  rem- 
edy, mandamus  lies.  State  ▼.  Justices,  2 
Ired.  430.  The  Judgment  of  nonsuit  must  be 
set  aside,  and  a  new  trial  granted.  New 
trial. 


(US  N.  0.  ») 

HALiB  et  aL  ▼.  WHITEHEAD. 
(Supreme  Coort  of  North  Carolina.    Oct.  9, 
1894.) 
Afpbaisbhent  or  Hoxestkas. 
Appraisers   appointed   to   allot  a   home- 
stead, under  Code,  {  502,   need  not   l>e  free- 
holder*. 

Appeal  from  mperior  court,  Halifax  county; 
Graves,  Jndge. 

Action  by  Hale  Bros,  against  R  F.  Wliite- 
head.  Judgment  was  rendered  for  plaintiffs, 
and  an  execution  issued  thereon.  On  pro- 
ceedinga  to  allot  defendant  a  homestead,  la- 
aa  to  the  regnlarity  thweof  ware  anb- 


mltted  to  a  Jury.  On  their  verdict,  Jad«- 
ment  was  rendered  for  plaintiffs,  and  defend- 
ant  appeals.     Affirmed. 

The  following  issues  were  submitted  to  the 
Jury:  (1)  Did  appraisers  allot  to  defendant, 
as  his  homestead,  land  of  less  value  than 
$1,0007  C^)  Was  the  appraiser  li.  M.  Alston 
a  freeholder?  (3)  Was  the  appraiser  L.  M. 
Alston  excited  to  before  he  was  swomf 
The  Jury  answered  the  first  Issue,  "No,"  the 
second,  "No,"  and  the  third,  "Yes."  There- 
upon the  defendant  asked  Judgment  upon  the 
verdict  that  the  return  of  the  appraisers  be 
set  aside  because  no  proper  homestead  had 
been  allotted  him  according  to  law,  in  this: 
tliat  the  appraiser  L.  M.  Alston  was  not  a 
freeholder  and  a  proper  person  to  act  as  such 
appraiser.  The  motion  was  refused.  Judg- 
meat  for  plalntUFs,  and  aKteal  by  defendant 

Day  &  Harrison,  for  appellant  Thoa.  N. 
Bill,  for  appellees. 

OliARK,  J.  The  appraisers  to  allot  the 
homestead  are  required  by  Code,  S  802,  to 
be  discreet  persons,  "qualified  to  act  as  Ju- 
rors." The  plain  import  of  this  language  ts 
that  they  sliall  have  the  qualifications  of 
regular  Jurors.  These  are  not  required  to 
be  freeholders.  Tales  Jurors  are  required  by 
Id.  {  406,  to  be  taken  from  bystand»s  quali- 
fied to  serve  as  Jurors,  and  by  Id.  i  1733, 
such  tales  Jurors  are  further  required  to  be 
freeholders,  and  must  not  have  served  on  the 
Jury  within  that  court  within  two  years. 
This  shows  that  these  extraordinary  Jurors 
must  not  only  be  "qualified  to  serve  as 
Jurors,"  but  must  have  the  additional  quali- 
fications of  being  freeholders,  and  of  non- 
service  In  same  capacity  for  two  years.  State 
V.  Whitley,  88  N.  C.  681.  The  reason  of  this 
was  to  prevent  professional  Jurors  who  might 
be  "qualified  to  act  as  Jurors,"  from  monop- 
olizing the  Jury  box.  Neither  the  reason  nor 
the  letter  of  the  law  applies  to  appraisen, 
who  need  not  be  summoned  hastily,  nor  usu- 
ally from  a  crowd  of  bystanders.  There  is 
no  requirement  that  they  shall  bare  the  qual- 
ification of  being  freeholders,  as  Is  the  ease 
with  extraordinary  or  tales  Jurors,  but  sim- 
ply that  they  shall  be  "qualified  to  aet  as 
Jurors,"— L  e.  as  ordinary  or  regular  Joroia. 
No  error. 


(lis  N.  c.  M) 
ULMAN  et  aL  ▼.  HACB  et  nx. 
(Supreme  Court  of  North  Carolina.    Oct  9, 
1894.) 

HOSBAND  AHD  WiR— CHABOB  OH  WiPB'S  BsTATB 
— PLBADlHe. 

A  oomplaittt  In  an  action  to  Iiave  liabllitar 
for  a  Joint  contract  of  husband  and  wife  de- 
clared a  diarae  on  the  wife's  separate  estate 
mast  describe  me  property  sought  to  be  diarged. 
Jones  V.  Oralgmiles,  19  S.  B.  688,  114  N.  O. 
613,  followed. 


Appeal  from  superior  ooort,  Oraven  *u^mfi 
Oravea,  Jndga. 
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Actl(m  by  Nathan  Ulman  and  W.  A.  Oppen- 
belm,  oopartners,  against  W.  S.  Maoe  and 
Mia  Mace^  trading  as  Mace  &  Co.,  for  goods 
■old  and  delivered.  Judgment  tor  plain- 
tlffs,  and  defendants  appeaL    ReyeEsed. 

O.  H.  Galon,  for  appellants.  O.  B.  Tliomas, 
ftv  appellees. 

PBR  CURIAM.  His  honor  was  probably 
nnaware  of  the  nnreported  case  of  Jones  t. 
Cratgmiles,  114  N.  0.  613,  19  S.  £2.  638,  In 
which  It  was  held  that  the  property  ihoold 
b«  described.    Reversed. 


(115  N.  C.  600) 

rARRIS  T.  RBCBIVBRS  OF  RICHMOND 
&  D.  R.  CO. 

(Supreme  Coart  of  North  Oarolina.    Oct  9, 
1894.) 

WBITS— SsaVIOS  on  ReCSTVSK— APPIiltiABU 

Orobr. 

1.  Codc^  f  217,  providing  that,  when  an  ao 
tion  is  against  a  corporation,  service  of  sum- 
mens  can  be  made  on  a  local  agent,  applies  to 
a  receiver  of  a  railroad  company. 

2.  An  order  denying  a  motion  to  dlsmlas  a 
complaint  for  defective  lervice  of  the  anm- 
mons  is  not  appealable. 

Appeal  from  superiw  court,  Mecklenborgb 
county;  Boykin,  Judge. 

Action  by  Walter  Farrls  against  Samuel 
Spencer  and  others,  receivers  of  tbA  Rich- 
mond &  Danville  Railroad  Company.  From 
an  order  denying  a  motion  to  dismiss  the 
complaint,  defendants  appeaL  Appeal  dis- 
missed. 

Q.  F.  Bason  and  F.  H.  Bnsbee,  for  appel- 
lants.  Walker  &  Oansler,  for  appdlee. 

OLARK,  J.  This  is  an  action  against  "S., 
H.,  &  F.,  receivers  of  R.  &  D.  R.  R.  Co."  It 
is  not  an  action  against  them  individually.  It 
is  in  fact  an  action  against  the  corporation. 
The  recovery,  if  any,  must  be  paid  out  of 
the  property  of  the  corporation.  The  receiv- 
ers are  named  only  because  they  are  tempo- 
rarily In  management  of  th^  corporation  in 
the  place  of  its  regular  ofQclala  The  Code, 
I  217,  provides  that,  when  an  action  is 
against  a  corporation,  service  of  summons 
can  be  made  on  a  local  agent  Here,  service 
was  upon  the  station  agent  at  Charlotte.  He 
could  as  readily  notify  the  receivers  as  he 
eoidd  the  president,  if  the  latter  had  been 
In  charge,  and  he  was  as  truly  the  local  agent 
of  the  corporation  as  the  corporation  Is  in 
fact  the  real  defendant  Whether  any  judg- 
ment recovered  might  or  might  not  be  paid 
In  preference  to  other  debts  of  the  corpora^ 
tlon  does  not  affect  this  question.  In  Eddy 
v,  Lafayette,  1  C.  a  A.  441,  49  Fed.  807,  it  Is 
held  that  the  act  of  congress  (24  Stat  S54, 
|{  2,  3,  March  3,  1887),  authorizing  suits  to 
be  brought  against  receivers  without  special 
leave,  "placed  receivers  on  the  same  plane 
with  railroad  companies,  both  as  resi>ects 
liability  to  be  sued  for  acts  done  while  opM^ 


ating  the  railroad,  and  as  re^ipects  the  mode 
of  obtaining  service,"  and  hence  upheld  the 
BufQclency  of  service  on  a  local  agent  as  in 
our  case.  The  same  service  was  held  suffi- 
cient in  Central  Trust  Co.  t.  St  Louis  &  A. 
T.  Ry.  Co.,  40  Fed.  426. 

We  have  decided  the  question  of  practice, 
but  It  must  be  noted  that  the  appeal  was  im- 
provldently  taken.  No  appeal  lies  from  a  re- 
fusal to  dismiss,  as  has  been  repeatedly 
held.  The  defendants  should  have  had  their 
exception  noted  in  the  record,  and  have  pro- 
ceeded on  the  merits.  This  is  pointed  oat 
in  Guilford  Co.  v.  Georgia  Co..  109  N.  a  UO, 
18  S.  B.  861.   Appeal  dismissed. 


(116  N.  C.  15) 

MULLBN  v.  NORFOLK  ft  N.  a  OANAL  Oa 
(Supreme  Court  of  North  Carolina.    Oat  0, 

1894.) 
On  rehearing.  Denied. 
For  original  opinion,  see  19  8.  B.  108. 

PBR  CURIAM.  Thto  is  a  petition  t»  n- 
hear  a  case  in  which  the  opinion  was  filed 
last  term.  114  N'.  C.  8,  19  &  B.  106.  It 
does  not  appear  that  it  was  decided  hastily, 
nor  that  any  material  point  of  fact  or  law, 
or  any  direct  authority,  was-  overlooked. 
The  petition  must  therefore  be  dlamiased. 
Hudson  V.  Jurdan,  110  N.  C.  250,  14  8.  B. 
741,  and  caaee  cited  in  Clack's  Ooda  (2d. 
Ed.)  712.    Petition  dismissed. 


(116  N.  C.  21) 

DBLAFIBLD   «t  aL   t.   LBWIS   MBROBB 
CONST.  OO.  et  al. 
(Supreme  Oonrt  of  North  Carolina.   Oct  0, 
1894.) 
AppBiiir— Bbbvios  of  Casm, 
Under  Code,  i  910,  as  amended  by  Act 
1885,  e.  180,  providing  that  the  court  shall  be 
held  until  the  bnsinegs  la  dieposed  of,  the  term 
endB  when  the  jndge  leaves,  and  the  time  with- 
in which  a  case  on  appeal  can  be  served  most 
be  computed  from  the  day  he  leaves. 

Appeal  from  superior  oonrtt  Oaven  eoant^r; 
Graves,  Judga 

Action  by  Claxenoe  Ddafleld  and  others 
against  the  Lewis  Mercer  Construction  Com- 
pany and  oOiers.  Judgment  vras  rendered  for 
plainttCfB,  and  defendants  appeaL    Affirmed. 

W.  D.  Mclver,  fOr  appellant  Chattanooga 
Foundry  &  Pipe  Works.  Ireddl  Meares  and 
O.  R.  Titomaa,  for  other  appellants.  O.  H. 
Onion  and  W.  W.  Clark,  for  appelleea 

OLARK,  J.  There  was  once,  to  some  ex- 
tent, an  idea  prevalent  that  Hie  term  of  a 
court  extended  to  the  last  Saturday  of  tbrs 
one,  two,  or  three  weeks  for  which  it  might 
be  held,  although  the  Judge  ml^t  have  left 
This  idea  of  a  court  in  session  without  a  Judga 
Is  not  warranted  by  law.  Bqually  by  tbrs 
Code^  I  910,  and  by  the  amendatory  act  of 
1885  (diapter  180).  it  is  ivoTldod  that  tba 
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court  shall  be  held  "and  contlnne  In  sesston" 
for  each  county,  for  one  week  or  more  (aa 
la  there  specified)  "unless  the  business  is  sooner 
disposed  of."  TbOB  the  session  or  term  Is  not 
for  the  week  or  weeks  specified,  but  only 
"until  the  business  is  disposed  of."  While 
this  makes  It  the  judge's  duty  to  continue 
the  session  the  full  time  allotted,  unless  all 
the  business  Is  transacted,  yet  when  he  leaves 
the  session  or  term  is  at  an  end,  for  no  more 
business  can  be  "disposed  of."  He  cannot 
hear  oiatters  of  either  a  civil  or  a  criminal 
nature  out  of  the  courthouse,  except  by  con- 
sent, unless  it  is  "chambers"  and  not  "term" 
business.  Const,  art  4,  S  22,  requiring  tbe 
courts  to  be  always  open,  must  be  construed 
in  connection  with  section  11,  and,  except  tor 
matters  requiring  a  Jury,  does  not  apply  to 
the  terms  of  courts  and  matters  connected 
therewith.  McAdoo  y.  B^bow,  63  N.  C.  46L 
In  Foley  v.  Blank,  92  N.  C.  476,  and  Branch 
V.  Walker,  Id.  87,  this  Idea  of  a  "construct- 
ive" term  of  the  court  till  the  end  of  the 
week  or  two  weeks  was  negatived,  and  it 
was  pointed  out  that  the  court  actually  ad- 
journed when  the  Judge  left  for  the  term; 
and  the  evils  were  referred  to  which  would 
result  from  recognizing  as  valid  the  filing  of 
any  pleadings,  or  anything  else  done,  after 
the  Judge  left  In  that  case,  as  In  this,  his 
honor  had  directed  that  the  court  "should 
remain  open  and  expire  by  limitation,"  under 
the  mistaken  impression  that  the  court  could 
be  constructively  open  after  he  had  left  The 
Judge,  when  he  leaves  the  bench  for  the 
term,  should  cause  due  notice  to  be  given  by 
the  crier  of  the  final  adjournment  This  is 
regular  and  orderly,  and  will  give  notice  to 
any  having  imdispoeed  buslnees  to  be  brought 
to  the  attention  of  the  court  But  should  the 
Judge  omit  to  do  this,  or  even  mistakenly 
direct,  as  tn  above  cases,  that  the  court 
should  remain  open  till  "the  torn  expire  by 
limitation,"  still  there  is  an  actual  adjourn- 
ment when  he  leaves  the  bench  for  the  term. 
There  is  no  court  whoi  there  is  no  judge  to 
hold  It,  and  there  can  be  no  constructive 
session  after  he  has  left  Hence  In  all  the 
cases  since,  as  to  the  time  within  which  no- 
tice of  appeal  w  case  on  appeal  is  to  be 
served,  the  time  has  been  computed  from  the 
"actual"  adjournment  meaning  the  time 
when  the  judge  left  the  court,  and  not  the 
constructive  expiration  of  the  term  which  had 
been  negatived.  Turrentlne  v.  Railroad  Co., 
92  N.  C.  642;  Walker  v.  Scott,  104  N.  0.  481, 
10  S.  E.  62a  In  the  latest  case  (Rosenthal 
T.  Roberson,  114  N.  C.  594.  19  S.  E.  6G7)  it 
is  expressly  held  that  "the  time  allowed, 
whether  by  statute  or  consent,  fw  service 
of  the  case  on  appeal,  la  to  be  counted,  not 
from  the  last  day  of  the  two  weeiis  during 
which  the  court  could  have  t>een  held,  but  is 
to  be  computed  from  the  day  of  the  actual 
adjournment."  In  the  present  case  the  Judge 
left  the  county  and  district  on  the  8th  day  of 
June,  and  the  case  on  appeal  was  not  served 
till  June  19th.    This  was  more  than  the  stat- 


utory time  of  "ten  days  from  entry  of  appeal 
taken,"  such  appeal  having  been  taken  dur- 
ing Uie  term.  There  must  be  some  time  pre- 
scribed and  observed,  a  delay  beyond  which 
to  serve  the  case  on  appeal  wUl  forfeit  the 
right  to  do  so.  The  legislature  has  extended 
that  time  to  10  days.  The  appellant  not  hav- 
ing served  his  case  on  appeal  within  that 
time,  there  is  no  case  on  appeal  legally  befoce 
us.  This  does  not  entitle  the  appellees  to  di»- 
miss  the  case,  but,  there  being  no  errors  in 
the  record  proper,  we  will  affirm  the  judg- 
ment Cummlngs  v.  HufTman,  113  N.  0.  267, 
18  S.  E.  170.  It  is  not  Improper  to  add  that 
if  the  "case"  were  properly  before  us,  tliere 
are  no  merits  In  the  appeal.  T^e  judge  finds 
as  a  fact  that  the  property  sold  for  a  full  and 
fair  price.  As  to  the  averments  in  affidavits 
of  the  Interest  of  the  commissioner  in  the  pur- 
chase, the  objection  was  overruled  by  the 
judge,  and  the  appellant  did  not  ask  tliat  tte 
facts  be  found.  Millhis«  v.  Balsley,  100  M, 
O.  433,  11  S.  E.  314.    Judgment  a>«n"fA 


(US  N.  C.  69) 
HUNTT  V.  VANDBRBILT  et  aL 
(Supreme  Court  of  North  Carolina.    Oct  9, 
1894.) 
Pleadiko  asd  Phoof— Variance. 
Where  the  complaint  alleges  that  the  act 
complained  of  was  done  bj  B.,  "under  the  super- 
intendence, control,  management,  and  direction 
of  defendant,"  and  the  evidence  shows  that  B. 
was  acting  aa  an  independent  contractor,  plain- 
tiff cannot  recover. 

Appeal  from  superior  court.  Buncombe 
county;  Armfield,  Judge. 

Action  by  J.  B.  Huntt  against  George  W. 
Vanderbilt  and  othera  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appea]& 
Affirmed. 

Ohas.  A.  Moore,  for  appellant  M.  B.  Gar- 
ter and  J.  H.  Mertimon,  for  appellees. 

SHEPHERD,  a  J.  We  have  given  this 
case  a  very  careful  consideration,  bat  in 
view  of  the  variance  between  the  allegatiaas 
and  the  proof,  which  In  Itself  affords  a  suf- 
ficient ground  for  the  intimation  of  his  honor, 
we  Iiave  concluded  to  ref^rala  from  the  dis- 
cussion of  the  interesting  questions  so  elalv 
orately  argued  by  couns^  and  which  go  to 
the  merits  of  the  controversy,  when  they 
shall  be  properly  presented  to  the  court. 
Although  we  are  prepared  to  pass  upon  these 
questions,  yet,  as  the  case  Is  of  a  peculiar 
character,  and  another  action  may  be  brougjit 
In  which  tlie  testlmoiay  may  present  new  or 
varying  phases  of  fact,  we  have  concluded 
that  the  course  Indicated  Is  the  safer  one  to 
pursue  in  the  disposition  of  this  appeaL  Af- 
ter the  testimony  of  the  plaintiff  was  Intro- 
duced, flie  court  intimated  that  the  plaintUt 
could  not  recover.  As  there  was  no  motlaa 
to  amend,  we  must  of  course,  assume  that 
the  Intimation  was .  made  with  reference  to 
the  cause  of  action  stated  In  tlie  oomplslali 
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and,  U  we  turn  to  that  pleading,  Itwlll  beseen 
that  it  is  repeatedly  alleged  that  the  act  of 
Brltt,  for  which  the  defendant  Is  sued,  was 
committed  "onder  the  superintendence,  con- 
trol, management,  and  direction  of  the  de- 
fendant" This  language  is  so  used  that  it 
distinctly  qualifies  and  controls  any  matter 
alleged  In  the  nature  of  inducement  or  ex- 
planation, which  sometimes,  under  the  very 
liberal  construction  of  code  pleading,  is  held 
suftlclent  to  avoid  a  variance;  and  it  clearly 
imports  that  the  defendant  Is  sued  for  the 
conduct  of  Britt  as  the  defendant's  servant, 
and  not  oth^-wlse.  The  testlmcmy  discloses 
that  Brltt  was  not  the  servant  of  the  defend- 
ant, bnt  an  independent  contractor;  and  as 
the  principles  of  law  upon  which  the  defend- 
ant may  be  liable  for  the  conduct  of  Britt 
in  these  distinct  capacities  are  In  some  vearj 
essential  particulars  widely  different,  and 
really  constitute  different  causes  of  action, 
we  have  but  llttie  hesitation  in  deciding  that 
the  evidence  fails  to  sustain  the  cause  of  ao- 
tion  set  forth  in  the  complaint  Abemathy 
r.  Seagle,  88  N.  C.  653,  4  S.  R  6^;  Pendleton 
T.  Dalton,  9C  N.  0.  607,  2  S.  B.  759;  Willis  v. 
Branch,  94  N.  C.  142;  Browning  r.  Berry, 
107  N.  C.  231,  12  S.  E.  195;  Brittaln  v. 
Daniels,  94  N.  C.  781.  Doubtiess,  his  honor 
would  have  allowed  an  amendment  but  as 
the  plalntifiT  did  not  ask  for  it  and  was  con- 
tent to  rest  bis  case  upon  the  present  com- 
plaint we  think  the  intimation  that  the  i^ain- 
tlft  could  not  recover  was  correct,  and  that 
the  Judgment  should  therefore  l>e  afOrmed. 


ai5  N.  c.  6S8) 

KAHN  V.  ATLANTIC  A  N.  0.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1894.) 

Carbibbs— Fassekobrs'  Effects  —  Liabiutt  voe 
— Bl'kdes  of  Proof. 

1.  Whether  a  carrier  used  ordinary  care  to 
protect  a  passenger's  baggage  while  in  a  ware- 
house after  it  had  reached  its  destination  is  for 
the  court,  rather  than  the  jnry,  where  the  factk 
are  undisputed. 

2.  In  an  action  against  a  carrier  for  bag- 
gage burned  in  a  warehouse  after  it  had  reached 
its  destination,  the  burden  is  on  plaintiS  to 
show  want  of  ordinary  care  by  defendant. 

3.  Where  a  passenger's  baggage  is  placed 
In  the  baggage  room  after  it  has  reached  its 
destinaUoD,  the  carrier  is  only  liable,  as  ware- 
houseman, for  want  of  ordinary  care. 

Appeal  from  superior  court.  Craven  conn- 
\y;  Bynnm,  Judge. 

Action  by  Joseph  Kahn  against  the  Atian- 
tle  &  North  Carolina  Railroad  Company  for 
the  value  of  a  trunk  and  its  contents,  which 
was  destroyed  by  fire  while  in  the  baggage 
room,  awaiting  delivery,  after  It  had  reach- 
ed its  destination.  Plaintiff  had  Judgment, 
and  defendant  appeals.    Reversed. 

The  court  charged  the  Jury  that  defendant, 
If  liable  at  all  on  the  testimony,  was  liable 
as  a  wareliouseman,  and  not  as  common  car- 
rier; that  it  l>elng  admitted  that  defendant 
Iiad  received  the  property  of  plaintift,  and 
T.20&K.no.7— llj 


had  failed  to  deliver  It  on  the  demand  of 
plaintiff,  the  burden  was  on  defendant  to 
satisfy  the  Jury  by  a  preponderance  of  tes- 
timony as  to  the  reason  of  the  failure  to  de- 
liver the  said  property  when  demanded,  or 
that  the  said  property,  if  lost  or  destroyed, 
had  not  been  lost  or  destroyed  through  the 
negligence  of  defendant  or  its  employes. 
The  court  also  charged  the  Jury  that  defend- 
ant was  required  to  use  ordinary  care  for 
protecting  said  property,  and  that  ordinary 
care  was  such  care  as  an  ordinarily  prudent 
man  would  have  used  in  the  protection  of  bis 
own  property. 

W.  W.  Clark  and  P.  M.  Pearsall,  for  ap- 
pellant   P.  H.  Pelletler,  for  appellee. 

SHBPHBRD,  G.  J.  There  was  error  on  the 
part  of  the  court  in  leaving  the  question  of 
ordinary  care  to  be  determined  by  the  Jury 
upon  no  other  instruction  than  that  "ordi- 
nary care  was  such  care  as  an  ordinarily 
prudent  man  would  have  used  in  the  protec- 
tion of  his  own  property."  This  Is  obnoxious 
to  the  ruling  in  Emry  v.  Railroad  Co.,  109 
N.  O.  589, 14  S.  B.  352;  Knight  v.  Railroad  Co., 
110  N.C.5S,14  S.E.650,  and  the  long  line  of 
decisions  cited  in  the  opinions  In  those  cases. 
The  well-established  practice  In  this  state  Is 
that,  "if  the  facts  are  undisputed,  it  Is  for 
the  conrt  to  decide.  If  they  are  controv^t- 
ed,  or  if  the  Inferences  to  be  drawn  from 
them  are  doubtful,  the  Jury  must  find  such 
facts  or  Inferences,  and  the  court  must  in- 
struct them  as  to  the  law  applicable  to  the 
same."    Emry's  Case,  supra. 

There  was  also  error  In  so  much  of  the 
charge  as  states  that  the  burden  was  on  the 
defendant  to  show  that  the  property  had  not 
been  lost  or  destroyed  by  reason  of  the  de- 
fendant's negligence.  It  very  clearly  appears 
that  the  defendant's  liability  as  a  common 
carrier  had  ceased  when  the  property  was 
destroyed  by  fire,  and  that  it  was  liable  only 
as  a  warehouseman  for  a  want  of  ordinary 
care.  HlUiard  v.  Railroad  Co.,  6  Jones  (N. 
C.)  343;  Neal  v.  Railroad  Co.,  8  Jones  (N.  O.) 
482;  Chalk  t.  Railroad  Co.,  85  N.  O.  433. 
"The  rules  of  law  require.  In  an  action  for 
damages  resulting  from  the  negligence  of  the 
defendant,  or  bis  agents  and  employes,  while 
engaged  In  his  service,  that  the  plaintiff 
shall  prove  the  negligence  as  a  part  of  his 
case"  (Doggett  v.  Railroad  Co.,  81  N.  a  461); 
and  we  see  nothing  In  the  record  to  show  that 
the  present  case  falls  within  any  of  the  ex- 
ceptions to  this  general  principle.   New  trUrt. 


(U6  N.  C.  18) 

liOWB  et  al.  v.  UNITED  STATES  MUT. 

ACC.  ASS'N. 

(Supreme  Conrt  of  North  Carolina.    Oct  16, 

1894.) 

APPBiXABLB  Orders— AcciDKKT  I^suramcb— 
CoKDiTioKs— Term  or  Spino. 
1.  An  appeal  does  not  lie  from  a  refusal  to 
dismiss,  it  not  being  finaL 
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2.  A  condition  In  an  accident  poUcT  that 
no  action  tliereon  atiall  be  brought  unless  com- 
menced "within  a  year"  &om  the  accidental 
inJuiT,  la  not  in  contravention  of  Code,  S  3076, 
which  forbids  any  person  licensed  to  do  insur- 
ance bnsineas  to  limit  the  term  within  which 
suit  shall  be  brought  "to  a  period  less  than 
one  year." 

3.  In  the  absence  of  a  waiver  of  such  condi- 
tion on  the  part  of  the  insurer,  it  is  valid  as  a 
reasonable  agreement. 

Appeal  from  superior  court,  (Jhowaii  coun- 
ty; Armfleld,  Jud^e. 

Action  by  William  S.  Lowe  and  others 
against  the  United  States  Mutual  Accideat 
Association.  From  a  refusal  to  dismiss,  de- 
fendant appeals.   Appeal  dismissed. 

J.  S.  Manning,  for  appellant  Pruden  It 
Vann,  for  appellees. 

AVERY,  X  It  has  been  repeatedly  held  bj 
this  court  that,  while  an  appeal  lies  from  an 
order  dismissing  an  action,  a  refusal  to  dis- 
miss does  not  "determine  the  suit,  or  pre- 
Toit  a  judgment  from  which  an  appeal  may 
be  taken,"  and  Is  not  reviewable  in  tbe  ap- 
pellate court  without  farther  proceedings  in 
the  cause.  Plemmons  v.  Improvement  Co., 
108  N.  C.  614,  13  S.  E.  ISS,  and  other  cases 
cited  in  Clark's  Code,  pp.  559,  560.  But  as 
we  can  see  that  the  ends  of  Justice  may  be 
subserved  In  this  particular  case  by  passing 
upon  the  main  question  Involved  in  the  con- 
troversy, we  have  concluded  that  It  Is  proper 
to  do  so.  The  stipulation  in  the  policy  which 
gave  rise  to  the  action  in  Muse  v.  Assurance 
Corp.,  108  N.  C.  240,  13  a  E.  94,  was  that 
"no  suit  or  action  against  this  corporation 
for  the  recovery  of  any  claim  by  virtue  of 
this  policy  shall  be  sustained,"  etc,  "unless 
such  suit  or  action  be  commenced  within 
twelve  months  next  after  the  loss  shall  oc- 
cur." The  ctmditlon  of  the  policy  sued  on 
Is  that  "no  salt  or  proceeding  In  law  or  equity 
shall  be  brought,  or  arbitration  required,  to 
recover  any  sum  under  this  policy  unless  the 
same  is  commenced  within  one  year  from  the 
time  of  the  alleged  accidental  injury."  In 
Muse's  Case  It  was  held  that  the  word 
"month"  must  be  construed  to  mean  a  cal- 
endar month,  and  therefore  that  12  months 
was  the  same  as  <xie  year.  It  would  follow 
that  the  stipulation  In  oar  case  fixes  precisely 
the  same  limit  as  was  prescribed  In  Muse's 
Case,  and  Is  not,  therefore,  an  agreem»it  in 
oontravention  ct  the  statute.  The  fourth  con- 
dition of  the  policy,  the  material  portion  of 
which  we  have  quoted,  being,  as  was  declared 
In  Muse's  Case,  a  contract,  and  not  a  statute 
of  limitation,  and  if  It  is  not  illegal  because 
contrary  to  some  principle  of  the  statute  or 
common  law.  It  must  be  valid  and  enforce- 
able. We  see  no  force  In  the  suggestion  that 
the  statute  does  not  apply  to  a  "person  li- 
censed to  do"  accident  Insurance  business  as 
well  as  to  Issue  policies  upon  lives  or  to  cov>er 
losses  by  flra  Conceding  that  it  applies  to  all 
persons  engaged  In  taking  risks  of  either  kind, 
the  terms  of  the  policy  sued  upon  prescribe 


the  same  limit  as  that  flxed  In  the  law,  and 
it  is  th^efore,  for  the  reason  we  have  stated, 
valid.  The  "accidental  injury"  (the  drowning 
of  the  Insured)  occurred  on  Sep'tember  2S, 
1889,  and  the  first  action  was  Instituted  by 
issuing  summons  dated  October  3, 1889.  Judg- 
ment of  nonsuit  was  entered  on  April  20, 
1892,  at  the  spring  term,  1892.  This  action 
begnn  by  summons  issued  April  20,  1893, 
more  than  12  months  after  the  judgment  of 
nonsuit,  from  which  there  was  no  appeal, 
was  rendered,  and  more  than  3  years  from 
the  time  of  the  accidental  injury  on  Septem- 
ber 28,  1889.  In  the  absence  of  any  proof 
tending  to  show  a  waiver  of  the  benefit  of 
this  stipulation  on  the  part  of  the  defendant 
company,  we  must  hold  that  it  is  binding  upon 
the  plaintiffs,  and  operates  to  defeat  the  ac- 
tion, not  as  a  statute  of  limitations,  but  as 
a  reasonable  agreement  Insisted  on  by  the 
defendant  in  order  to  avoid  the  danger  in- 
cident to  making  defense  after  the  lapse  of 
long  time  Intervening  between  the  loss  or  In- 
Jury  and  the  Institution  of  suit.  The  appeal 
Is  premature,  and  must  be  dismissed.  Ap- 
peal dismissed. 


018  N.  C.  «) 

JONES  V.  AliLSBROOi:.  SherifT,  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1894.) 

Exemptions  —  Who    Entitlbd  —  Residkuts  — 
Wkonofdi.  Sale — Mbasors  of  Dahaoes. 

1.  Under  Const,  art  10,  §  1,  exumptiug  cer- 
tain personal  property  of  residents  from  sale 
under  execution,  and  Code,  §  507,  providing  for 
an  appraisal  when  personal  property  of  a  resi- 
dent shall  be  levied  on,  one  wno  was  a  resi- 
dent at  the  time  of  levy,  but  not  at  the  time  of 
sale,  is  not  entitled  to  such  exemption. 

2.  On  an  issue  as  to  whether  plaintiff  had 
lost  his  residence,  so  as  to  forfeit  exemptions, 
by  removal  into  another  state,  he  may  be  asked 
whether  he  had  removed  to  engage  in  business 
In  such  other  state. 

3.  The  amonnt  paid  by  the  owner  to  recover 
exempt  property, '  which  nad  been  sold  under 
execution,  is  the  measure  of  damages  in  an 
action  against  the  sheriff  for  such  wrongful  sale. 

Appeal  from  superior  court  Halifax  coun- 
ty; Graves,  Judge. 

Action  by  M.  A.  Jones  against  B.  I.  Alls- 
brook,  sheriff,  and  others,  to  recover  dam- 
ages for  a  wrongful  sale  under  execution  of 
property  claimed  to  be  exempt  There  was 
Judgment  for  plaintiff,  from  which  defend- 
ants appeal.    Reversed. 

Robt.  O.  Burton,  for  appellants.  Thos. 
N.  Hill,  for  appellee. 

MacRAB,  J.  It  Is  a  resident  of  this  state 
who  Is  entitled  under  section  1,  art  10,  of 
the  constitution  to  have  his  personal  prop- 
erty, to  the  value  of  |500,  otempted  from  sale 
under  execution.  To  carry  out  this  provision 
of  the  constitution,  section  507  of  the  Code 
was  enacted,  under  the  provisions  of  which 
section,  whenever  the  personal  property  of 
any  resident  of  this  state  shall  be  levied  upon, 
and  the  owner  shall  demand  that  the  same,  or 
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any  part  thereof,  "sball  be  exempt  from  sale 
under  such  execution,"  appraisers  are  pro- 
vided to  lay  off  the  exemption,  "which  ar- 
ticles shall  be  exempt  from  said  levy."  First, 
the  levy;  then,  the  demand  -for  the  appraise- 
ment; next  the  appraisement;  and  last,  the 
exemption  from  the  levy  theretofore  made, 
and  consequently  from  sale  under  the  execu- 
tion, of  the  property  set  apart  In  Pate  v. 
Harper.  94  N.  C.  23,  it  was  said:  "We  think 
the  debtor  is  entitled  to  have  his  exemption 
ascertained  up  to  and  Just  before  the  process 
is  executed  by  a  sale.  While  the  process  is 
in  the  officer's  hands,  in  full  activity,  the 
preliminary  action  of  the  appraisers  is  not 
conclusive,  but  remains  in  heri,  capable,  at 
their  instance,  under  the  call  of  the  officer 
at  least,  of  correction  and  amendment.  If 
propeny  has  been  omitted  which  ought  to 
Iiave  been  put  on  the  list,  but  was  not  Icnown 
at  the  time  to  belong  to  the  debtor,  so  that 
It  could  be  done,  the  appraisers  onght  to 
have  the  power,  and  we  think  do  have  It, 
to  enlarge  the  exemption,  so  that  none  which 
should  be  exempt  shall  be  sold  from  him. 
The  mandate  of  the  statute  is  that  the  officer 
shall  make  his  levy  upon  the  entire  i)ersonaI 
estate  subject  to  seizure  under  execution,  but, 
before  he  sells,  to  have  so  much  of  It  set 
apart  for  the  debtor,  wlmin  the  limited  value, 
as  he  may  select,  and  when  insufficient,  all 
being  below  the  value,  such  selection  is  un- 
necessary." Surely,  the  reason  of  the  oppor- 
tunity given  to  the  Judgment  debtor  up  to  the 
last  moment  to  have  his  exemption  set  apart 
will  apply  with  equal  force  to  the  Judgment 
creditor;  so  that,  if  It  be  made  to  appear  at 
the  sale  that  the  debtor  is  entitled  to  no  ex- 
emption, the  same  will  not  be  allowed.  It 
follows  that  the  issue  tendered  by  defend- 
ant was  the  proper  one,  and  should  have 
been  submitted;  the  duty  of  the  sheriff  to 
levy  being  plain,  but  the  question  being 
whether  he  should  have  taken  the  proper 
steps,  on  request  of  the  defendant  in  execu- 
tion, to  have  laid  off  to  her  the  personal  prop- 
erty exempt  from  sale  by  the  laws  of  the 
state. 

It  being  ascertained,  then,  that  the  time  at 
which  the  exemption  operated  was  that  of 
the  sale,  the  next  question  was  whether  the 
defendant  In  execution  was  at  that  time  a 
resident  of  this  state.  She  testified  that,  at 
the  time  of  the  levy,  she  was  a  resident  of 
this  state;  that  she  never  went  to  Suffolk, 
Va.,  to  live;  that  she  and  her  husband  did 
not  go  there  at  all  until  three  or  four  months 
after  the  levy  (It  is  not  stated  whether  this 
was  before  or  after  the  sale),  and  then  stayed 
only  eight  months,  and  returned  to  Bdge- 
combe  county.  In  this  state,  where  they  now 
reside.  The  cross-examination  was  directed 
to  the  qneetlon  whether  she  had  not  abandon- 
ed her  residence  in  North  Carolina,  and 
started  to  Virginia  to  engage  in  business. 
On  objection,  his  honor  would  not  require  her 
to  answer  as  to  her  purpose  in  going  to 
Virginia.   In  this  exception  Is  to  some  ex- 


tent Involved  the  meaning  of  the  word  "resi- 
dent," as  used  in  the'  constitution,  supra,  and 
at  what  time  and  under  what  circumstances 
one  ceases  so  to  be.  In  Munds  v.  Cassidey, 
98  N.  C.  558,  4  S.  E.  353,  355,  upon  the  ques- 
tion whether  H.  C.  Cassidey  was  entitled  to 
a  personal  property  exemption,  he  having 
been  absent  from  the  state  for  seven  oi  eigi;t 
years,  employed  upon  a  steamboat  plying  In 
the  waters  of  Florida,  expecting  in  the  future 
to  return  to  Wilmington,  the  court  said: 
"Our  constitution  and  statute  do  not  extend 
to  such  a  case.  The  person  must  be  a  resi- 
dent, actual,  and  not  constructive,  to  be  en- 
titled to  the  exemption."  In  Fulton  v.  Rob- 
erts, 113  N.  C.  422,  IS  S.  B.  510,  in  relation  to 
the  laying  off  of  a  homestead,  flie  definition 
by  the  trial  judge  of  the  word  "resident"  hav- 
ing been  disapproved,  as  confounding  "resi- 
dence" with  "domicile,"  the  court  said:  "We 
must  conclude  that  the  right  of  exemption 
ceases  here  when,  by  reason  of  a  change  of 
residence,  it  begins  In  another  state,  or  when 
a  similar  occupancy  of  a  place  of  residence 
by  one  coming  from  a  sister  state  to  this 
state  would  entitle  such  person  to  the  bene- 
fit of  section  2,  art.  10,  of  our  constitution." 
It  will  not  be  necessary  to  trouble  ourselves 
with  the  distinction,  sometimes  very  plain, 
and  at  others  most  shadowy,  if,  indeed,  there 
be  any,  between  "residence"  and  "domicile." 
It  is  well  understood  that  a  "domicile"  Is, 
in  its  strict  legal  sense,  one's  true,  fixed,  and 
permanent  home,  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning. 
Home  V.  Home,  9  Ired.  99.  And  the  word 
"residence,"  while  often  a  word  of  not  so 
restricted  a  meaning,  in  some  Instances  in 
no  respect  differs  from  "domicile."  There 
may  be  an  actual  and  a  constructive  resi- 
dence. In  Lee  v.  Moseley,  101  N.  0.  311, 
7  S.  B.  874,  the  word  "resident,"  as  em- 
ployed In  section  2,  art  10,  of  the  constitu- 
tion. Is  restricted  to  the  former  class,  and 
simply  means  one  who  has  his  permanent 
home  In  this  state.  The  same  term  is  used 
in  the  first  section  as  well  as  the  second  of 
article  10,  to  designate  the  persons  entitled 
to  homestead  and  to  personal  property  ex- 
emptions. In  order  to  determine  whether 
one  is  a  resident  of  this  state  in  this  sense, 
it  is  necessary  in  some  Instances  to  ascertain 
the  Intent  of  the  party.  When  one  has  been 
such  a  resident,  a  removal  from  Its  limits, 
with  intent  not  to  return,  will  at  once  deprive 
him  of  the  privileges  Incident  to  his  residence 
here.  But  the  absence  may  be  Intended  to  be 
of  such  a  temporary  nature  as  to  avoid  the 
consequence  above,— It  is  for  the  Jury  to  de- 
termine,—in  which  case  it  may  be  Important 
to  learn  the  purpose  of  the  party  and  the  cir- 
cumstances of  the  removal.  Was  it  for  the 
purpose  of  engaging  In  business?  The  kind 
of  business?  Did  he  take  with  him  all  of  his 
property?  These  may  be  circumstances 
which  the  jury  should  consider.  In  this 
view,  the  question  whether  this  plaintiff  did 
not  intend  to  engage  In  business  in  Suffolk 
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was  pertinent  to  the  inquiry  whether  at  the 
time  of  the  sale,  If  she  were  then  actually  In 
Virginia,  or  were  on  her  way  there,  with  all 
her  property,  she  had  then  abandoned  her 
residence  in  North  Carolina. 

As  it  is  evident  that  there  must  be  a  new 
trial,  we  will  not  consider  the  other  excep- 
tions, only  aa  to  the  Instructions  given  by 
his  honor  upon  the  measure  of  damages.  If, 
on  another  trial,  it  should  be  found  that  the 
plaintiff  was  a  resident  of  this  state,  having 
here  her  home,  at  the  time  of  the  sale  of  her 
personal  goods.  In  disregard  of  her  rights  of 
exemption.  It  will  be  necessary  to  consider 
the  measure  of  the  damage  to  which  she  will 
be  entitled  under  the  law.  This  would  be 
full  compensation  for  the  loss  sustained  by 
her  as  the  result  of  this  disregard  of  her 
rights  and  the  sale  of  her  propeny,  which, 
according  to  the  evidence,  was  of  less  value 
than  $500,— not  the  value  of  the  property  at 
the  time  of  the  levy,  but  the  actual  loss  sus- 
tained by  her.  If  she  regained  the  property 
upon  the  payment  by  her  of  the  amount  of 
the  Judgment  debt,  or  any  other  fixed  sum, 
this  would  be  the  measure,  and  it  might  be 
augmented  by  any  further  actual  expense  to 
which  she  might  have  been  subjecU-d  by  the 
sale  of  her  property.  In  Wlnburne  v.  Bryan, 
V3  N.  C.  47,  where  the  sheriff,  having  an  ex- 
ecution in  his  hands  against  A.,  sold  the 
land  of  A.  without  serving  upon  him  the  writ- 
ten notice,  as  required  by  law,  before  the  sale 
of  land  under  execution,  the  Judge  below  held 
that  plaintiff,  suing  the  sheriff,  was  only  en- 
titled to  nominal  damages,  unless  he  proved 
that  the  property  sold  for  less  than  it  would 
have  sold  for  If  the  notice  had  been  given. 
"The  execution  was  for  only  about  $20.  The 
land  was  worth  $300  in  cash.  The  plaintiff, 
a  short  time  after  the  sale,  gave  the  pur- 
chaser $100  for  his  bid;  that  is,  paid  up  the 
execution  costs  and  $100  over  and  above. 
The  plaintiff  is  out  of  i)ocket  $100  over  and 
above  the  amount  of  the  execution  by  rea- 
son of  the  default  of  the  defendant,  and  why 
he  should  not  be  Indemnified  to  that  extent 
we  are  unable  to  conceive.  Indeed,  we  in- 
cline to  the  opinion  that  the  Jury  might  have 
been  Justified  in  going  further,  and  making 
some  allowance  for  the  Inconvenience  of  be- 
ing compelled  to  raise  $100  extra,  when,  had 
the  defendant  done  his  duty,  $20  would  have 
answered."  He  goes  further,  and  intimates 
some  reasons  for  punitive  damages  in  that 
case,  which  do  not  apply  to  the  present  "If 
the  owner  has  recovered  property  taken  from 
him  by  the  wrongdoer,  that  fact  will  reduce 
the  damages;  but  the  owner  Is  allowed  com- 
pensation for  his  expenditure  in  recovering 
the  property.  Thus,  where  the  plaintiff's 
property  was  seized  and  sold  by  the  defend- 
ant, a  sheriff,  and  was  repurchased  by  the 
plaintiff  from  the  one  who  bought  it  at  the 
sheriff's  sale.  It  was  held  that  the  measure 
of  damages  was  the  amount  paid  to  repur- 
chase the  property."    1  Sedg.  Dam.  t  68. 

New  trial. 


(115  N.  C.  TOO) 
STATB  T.  GIBBS  et  at 
(Supreme  Court  of  North  Carolina.    Oct  9, 
1884.) 

PeDDLBBS— LiCBKSB. 

A  person  who  solicits  orders  for  stoves 
similar  to  a  sample  which  he  carries  in  his  wag- 
on is  not  an  "itinerai^t  salesman,"  nor  a  ped- 
dler exposing  for  sale  goods  on  the  street  or  in 
a  house  temporarily  rented  (Revenue  Act,  Laws 
1803,  {  23),  and  liable  for  a  license  as  such. 

Appeal  from  superior  court,  Pasquotank 
county;  Armfleld,  Judge. 

J.  U.  Olbbs  and  another  were  convicted  of 
selling  goods  as  itinerant  salesmen  without 
a  license,  and  appeal.     Reversed. 

The  following  are  the  special  verdict  and  tbe 
Judgment:  "We,  the  Jurors  impaneled  to  try 
the  above  cause,  find  the  following  special 
verdict:  (1)  The  Wrought-Iron  Range  Com- 
pany la  a  corporation  existing  under  the  laws 
of  the  state  of  Missoiu*!,  all  the  officers  and 
stockholders  of  which  are  citizens  and  resi- 
dents of  St  liouls.  Mo.,  where  said  corpora- 
tion has    its    factory    for    manufacture  of 

ranges  or  stoves.     (2)  On    or    about    

day  of  January,  1894,  the  defendant  corpora- 
tion furnished  Its  agent  J.  U.  Gibbs,  one  of 
the  defendants,  a  wagon,  team  and  sample 
range,  and  sent  him  Into  Pasquotank  county, 
N.  C,  to  canvass  the  sale  of  said  ranges  and 
to  take  orders  for  future  delivery  for  ranges 
so  manufactured  and  owned  by  said  corpora- 
tion. (3)  Pursuant  to  said  employment  for 
which  said  corporation  paid  him  a  salary, 

the  said  Gibbs,  on day  of ,  18»4, 

exhibited  said  sample  range  to  one  Thomas, 
in  said  county,  and  solicited  bis  order  for  a 
range  similar  to  said  sample  range,  to  be 
delivered  In  30  days,  offering  to  take  a  note 
therefor,  to  be  void  If  the  corporation  failed 
to  deliver  the  range  within  30  days.  Said 
Gibbs  took  no  orders  for  ranges.  (4)  Said 
corporation's  mode  of  doing  business  Is  as 
follows:  They  ship  from  their  factory  In 
St  Louis,  Mo.,  a  car  containing  72  ranges, 
consigned  to  Itself  in  care  of  thdr  division 
superintendent  who  is  a  citizen  and  resident 
of  Tennessee,  but  temporarily  located  at 
Elizabeth  City,  N.  C,  where  he  has  an  office 
for  correspondence  with  said  company,  and  to 
receive  and  fill  the  orders  for  ranges  taken 
by  the  agents  canvassing  the  county.  The 
ranges  shipped  as  aforesaid  are  received  and 
stored  at  Elizabeth  City,  In  a  warehouse 
rented  for  the  purposes  of  storing  said  ranges 
and  filling  the  said  orders.  No  ranges  are 
offered  for  sale  or  sold  at  warehouse,  except 
aa  above  stated.  The  ranges  are  sold  In 
original  packages.  (5)  The  defendants  had 
no  license,  and  paid  no  tax  to  North  Carolina 
for  doing  said  business.  If,  upon  said  facts, 
the  court  is  of  opinion  that  the  defendants 
are  guilty,  then  the  Jury  find  them  guilty; 
but  If  the  court  be  of  the  opinion  that  the 
defendants  are  not  guilty,  upon  the  facta 
found,  then  the  Jury  find  them  not  guilt}'. 
And,  the  court  having  Instructed  the  Jury 
that  the  defendants  were  guilty  upon  the 
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facts  found,  the  jury  returned  a  verdict  of 
guBty.  Wherefore,  the  solicitor  for  the  state 
prays  Judgment,  and  the  court  adjudges  that 
the  defendants  pay  a  fine  of  |50  and  the 
costs  of  the  prosecution.  Defendants  ap- 
peal." 

Strong  &  Strong,  (or  appellants.    The  A^ 
tomey  General,  for  the  State. 

MacRAE,  J.  The  warrant  describes  two 
otrenses:  (1)  "That  the  defendants  did,  as 
Itinerant  salesmen,  expose  for  sale,  either  on 
the  street  or  In  houses  rented  temporarily 
for  that  purpose,  goods,  wares,  and  merchan- 
dise, to  wit,  certain  stoves,  contrary  to  the 
statute,"  etc.,  "without  a  Ucense,"  etc.  (2) 
"Unlawfully  and  willfully  did  peddle  goods, 
wai-es,  and  merchandise,  to  wit,  certain 
stoves,  with  two  mules  and  a  vehicle,  the 
said  Gibbs  and  the  Wrought-Iron  Range 
Company  not  then  and  there  having  a  licoise 
so  to  sell  and  peddle  said  goods,"  etc.,  "con- 
trary to  the  statute,"  etc.  It  Is  admitted  by 
the  attorney  general,  on  the  anthority  of 
State  V.  Lee,  113  N.  C.  681,  18  S.  B.  718,  fliat 
the  defendants  were  not  peddlers,  and  there- 
fore would  not  be  liable  for  the  license  tax 
imix)sed  npon  peddlers  of  clocks,  stoves,  and 
ranges,  under  section  28  of  chapter  294  (the 
revenue  act)  of  the  Laws  of  1893.  But  It  is 
contended  that  the  defendants  are  liable 
under  section  23  of  said  act,  as  'Itinerant 
salesmen."  This  section,  after  imposing  a 
license  tax  upon  peddlers,  proceeds:  "Every 
itinerant  salesman  who  shall  expose  for  sale 
either  on  the  street  or  in  houses  rented  tem> 
pwarlly  for  that  purpose,  goods,  wares  or 
merchandise,  shall  pay  a  tax,"  etc.  The 
special  verdict  finds  that  defendant  Glbbs, 
in  the  employment  of  the  defendant  comimny, 
with  a  wagon  and  team  and  a  sample  range, 
exhibited  his  sample  to  one  Thomas,  In  said 
county,  and  solicited  bis  order  for  a  range 
similar  to  said  sample,  to  be  delivered  In  30 
days.  It  Is  not  found  that  this  exhibition 
was  made  either  in  the  street,  or  in  a  house 
rented  temporarily  for  the  purpose  of  expos- 
ing to  sale  goods,  wares,  and  merchandise. 
It  fails  to  find— Indeed,  it  finds  to  the  con- 
trary—that any  goods  were  exi>osed  to  sale 
by  defendant  The  statute  was  evidently 
Intended  to  reach  that  class  of  salesmen, 
who,  while  not  strictly  peddlers  who  carry 
their  goods  and  sell  from  place  to  place,  are 
engaged  In  a  business  of  a  transient  natttre, 
carried  on  in  booths  or  stands  uiran  the 
streets  of  cities  and  towns  or  in  houses  occu- 
pied for  this  temporary  purpose.  As  the  de- 
fendants were  not  liable  either  under  section 
23  or  28  of  the  revenue  act  for  the  payment  of 
a  license  tax,  no  federal  question  arises  upon 
the  right  of  the  state  to  Impose  a  Ucense  tax 
for  doing  such  business  as  was  found  by  the 
special  verdict  to  have  been  dose  In  this  in- 
stance. We  hold  that,  according  to  the  facts 
found  in  the  special  verdict,  the  defendants 
are  not  goQty.  There  is  error.  Judgment 
reversed. 


(115  N.  C.  8S) 
PEEBLES  V.  GAT  et  aL 
(Supreme  Court  of  North  Carolina.     Oct.  9, 
1894.) 

RlQHTB  OV  Ck>8UBBTT  —  FaTMBMT  OV  JVDOKBMT— 

SODROOATIOK. 

Where  a  judgment  against  two  sureties 
on  a  bond  is  paid  by  one  of  ttiem,  he  is  entitled 
to  a  satisfaction  of  the  Judgment  as  to  one-half 
its  amount,  and  to  an  assignment  of  the  other 
half  to  a  trustee  for  his  benefit  in  order  to  en- 
force contribution  from  his  cosurety. 

Appeal  from  superior  court,  Northampton 
county;  Whitaker,  Judge. 

Action  by  R.  B.  Peebles,  trustee,  against  B. 
S.  Gay,  executor,  and  others,  to  determine 
the  respective  rights  of  defendants  to  a  trust 
fund.  Judgment  was  granted  disallowing 
the  claim  of  J.  M.  Grant,  trustee,  and  he  ap- 
peals.   Reversed. 

This  was  an  action  tried  at  December  spe- 
cial term,  1883,  of  Northampton  superior 
court,  before  Whitaker,  J.  A  Jury  trial  was 
waived,  and  the  following  Issues  were  sub- 
mitted to  his  honor:  (1)  Is  the  defendant  J. 
M.  Grant,  as  trustee  for  William  Grant,  en- 
titled to  the  fund  in  controversy?  (2)  Is  the 
defendant  W.  0.  Hardy  entitled  to  the  fund 
in  controversy?  The  plain  tiff  was  trustee  In 
two  deeds  of  trust  made  to  him  by  A.  Cape- 
hart  The  one,  to  secure  a  debt  of  $8,0(X),  due 
M.  C.  Cameron,  was  registered  September  12, 
1881;  the  other,  to  secure  a  debt  of  about 
$18,000,  due  Hardy  Bros.,  was  registered 
May  30,  1880.  A  Judgment  was  docketed  in 
said  county  April  4,  1887,  In  favor  of  W.  E. 
Splvey,  trustee,  against  William  Grant  and 
A.  Capehart,  for  $3,000,  to  be  discharged  up- 
on payment  of  $940.41,  with  interest  and 
costs.  William  Grant  and  A.  Capehart  were 
cosureties  on  a  bond  given  by  A.  Grant  and 
J.  M.  Grant,  and  the  aforesaid  Judgment  was 
rendered  against  them  on  said  account 
Alias  execution  Issued  on  said  Judgment,  and 
the  following  return  was  made  thereon  by 
the  sberUT:  "Satisfied  In  full,  January  24, 
1888."  On  the  Judgment  docket  were  the  fol- 
lowing entries:  "One-half  of  the  principal,  in- 
terest, and  costs  of  this  execution  has  been 
paid  and  settled  by  Wm.  Grant,  and  to  that 
extent  is  satisfied.  W.  E.  Splvey,  Trustee,  by 
R.  B.  Peebles,  His  Attorney.  This  January 
23, 1888."  "This  January  24,  1888,  for  value 
received  of  J.  M.  Grant,  I  hereby  sell,  trans- 
fer, and  assign  to  said  J.  M.  Grant,  In  trust 
for  the  use  and  benefit  of  Wm.  Grant,  bis 
father,  the  balance  due  on  the  Judgment  men- 
tioned within  (it  being  one-half  thereof),  with- 
out recourse  on  me.  W.  B.  Splvey,  Trustee, 
by  R.  B.  Peebles,  Attorney."  J.  M.  Grant, 
trustee  of  William  Grant,  claimed  out  of  the 
fund  arising  from  the  sale  by  the  trustee  the 

sum  of  $ ,  as  still  due  npon  the  Splvey 

Judgment  Defendant  Hardy  contended  that 
the  said  Judgment  had  been  fully  satisfied, 
and  that  he  was  entitled  to  all  of  the  balance 
In  the  hands  of  the  trustee  after  the  satisfac- 
tion of  the  Cameron  debt  and  expenses.  The 
plalntUC  bioofl^t  this  action  to  settle  the 
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rights  of  the  parties,  retaining  in  his  hands 
a  sufficient  sum  to  pay  the  Spivey  Judgment, 
should  he  l>e  so  directed.  All  further  conten- 
tions are  stated  in  the  opinion. 

W.  W.  Peebles  &  Son,  R.  B.  Peebles,  W.  H. 
Day,  and  T.  W.  Mason,  for  defendants. 

MacRAE,  J.  On  objection  of  defendants' 
counsel  that  the  statement  of  the  case  on 
appeal  was  not  properly  in  this  court,  it  not 
having  been  sent  up  with  the  transcript  of 
the  record,  affidavit  was  made  by  plaintiff's 
counsel,  and  a  certiorari  issued,  and  the  same 
treated  as  served  and  return  made  thereto, 
it  being  admitted  that  the  case  properly  cer- 
tified wao  now  on  file.  There  is  no  merit  In 
the  objection  of  defendants  that  the  excep- 
tion to  instructions  given  by  the  court  to 
Itself  is  too  general,  and  therefore  ought 
not  to  be  considered.  It  will  be  seen  that 
there  was  but  one  question  in  the  case,  and 
that  Is  fully  presented  In  the  second  Instruc- 
tion of  his  honor:  "That  if  the  Jury  believed 
that  Wm.  Grant,  one  of  the  sureties,  paid 
with  his  own  money  to  Spivey,  the  plaln- 
titr,  with  the  understanding  and  agreement 
that  Spivey  should  satisfy  the  judgment  as 
to  one-half,  and  transfer  it  as  to  the  balance 
to  J.  M.  Grant,  as  trustee,  for  the  use  and 
benefit  of  Wm.  Grant,  with  a  view  to  keep 
the  Judgment  alive  as  to  one-half,  and  that 
Spivey  did  thus  transfer  it,  still  the  jury 
should  answer  the  first  issue,  'No,'  and  the 
second  Issue,  'Yes,'  for  the  reason  that  in  the 
opinion  of  the  court  one  surety  could  not 
thus  keep  alive  half  of  a  judgment  as  to  his 
cosurety."  Upon  general  principles  of  eq- 
uity, a  surety  paying  the  debt  of  bis  prin- 
cipal was  entitled  to  be  substituted  to  all 
the  rights  of  the  creditor  in  the  premises 
as  to  collaterals,  and  could  enforce  the  same 
In  a  court  of  equity.  This  is  the  doctrine 
of  subrogation,  and  in  it  is  included  the 
right  of  the  surety,  on  payment  of  the  judg- 
ment, to  have  an  assignment  of  the  same  to 
a  trustee  for  bis  benefit  Indeed,  it  was 
early  laid  down  by  our  court  that  the  only 
way  for  a  surety  to  preserve  the  lien  of  the 
Judgment  against  his  principal  In  his  own 
favor  was,  upon  payment  by  him  of  the 
same,  to  have  the  Judgment  assigned  to  a 
trustee  for  his  use.  If  be  permitted  the 
lodgment  to  be  satisfied  without  any  a«- 
slgnment,  the  remedy  of  subrogation  was 
lost  Hodges  V.  Armstrong,  3  Dev.  253; 
Sherwood  v.  Collier,  Id.  380;  Tlddy  v.  Harris, 
101  N.  a  589,  8  S.  B.  227;  LUes  v.  Rogers, 
lis  N.  O.,  at  page  200,  IS  S.  E.  104.  The  act 
of  1777  (section  2093,  Code)  provided  him  a 
summary  method  at  law  of  obtaining  Judg- 
ment against  his  principal  for  the  amount 
paid  as  bis  surety,  but  his  equitable  remedy 
still  subsisted.  Calvert  v.  Peebles,  82  N.  O. 
834.  In  some  Jurisdictions  these  equitable 
rights  are  administered  without  an  actual 
assignment  2  Brandt  Sur.  309.  Upon  the 
same  principle  of  equity  and  natural  Jus- 


tice the  right  of  one  surety  to  compel  con- 
tribution of  another  exists,  and  might  have 
been  enforced  in  a  court  of  equity;  as  also 
might  the  right  of  one  surety  to  the  benefit 
of  an  Indemnity  given  by  bis  principal  to 
another  surety.  The  act  of  1807  (sectloo 
2094,  Code)  provides  that  where  one  or  more 
sureties  have  been  compelled  to  satisfy  the 
contract  of  their  principal  they  may  sue  their 
cosureties  for  their  ratable  part  of  the  debt 
paid  for  the  principal;  and  it  was  held  that 
a  cosurety  who  pays  the  bond  debt  for 
which  me  other  surety  is  equally  bound, 
shall  be  deemed  a  bond  creditor  in  the  ad- 
ministration of  the  estate  of  the  deceased 
cosurety.  Howell  v.  Reams,  73  N.  C.  391. 
And  it  is  broadly  stated  In  Brandt  on  Sure- 
tjship,  supra,  that  "a  surety  who  pays  his 
principal's  debt  is  entitled  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  cred- 
itor against  his  cosurety  in  the  some  manner 
as  against  the  principal."  This  is  founded 
in  reason  and  Justice,  and  up  to  the  adoption 
of  our  present  constitution  was  enforced  in 
the  courts  of  equity.  Article  4,  f  1,  of  the 
constitution  abolished  the  distinction  be- 
tween actions  at  law  and  suits  in  equity, 
leaving  such  rights  and  remedies  to  be  en- 
forced in  the  one  court  which  theretofore 
had  administered  simply  legal  rights.  In 
Rice  V.  Hearn,  109  N.  C.  150.  18  8.  E.  895. 
where  a  cosurety,  who  paid  the  amount  due 
upon  a  judgment  against  his  principal,  him- 
self, and  the  other  surety,  had  the  whole 
Judgment  assigned  to  a  trustee  for  his  ben- 
efit In  order  the  more  easily  to  obtain  con- 
tribution from  bis  cosurety,  this  court 
through  Merrlmon,  C.  J.,  pronounced  this 
assignment  a  legitimate  transaction;  and 
when  the  trustee  attempted  to  assign  the 
judgment  for  value  to  a  third  party  it  was 
held  that  the  surety  for  whose  benefit  it 
was  assigned  could  compel  a  due  observance 
of  his  equitable  rights,  and  have  the  Judg- 
ment marked  "Satisfied."  It  would  not 
have  been  impr(^>er  for  the  defendant  Wil- 
liam Grant  In  this  case  to  have  had  the  whole 
judgment  assigned  to  the  trustee  for  his 
benefit  as  the  same  could  only  have  been 
enforced  in  his  favor  as  against  his  cosurety, 
Capehart  for  his  pro  rata  liability.  The 
same  end  is  accomplished  by  the  satisfac- 
tion of  one-half  of  the  Judgment  and  the  as- 
signment to  a  trustee  of  the  other  half  for 
his  benefit  as  against  his  cosurety.  This 
court  exercising  its  equitable  JUTlsdlcti<«, 
wUl  see  that  he  retains  no  further  security 
than  would  cover  the  pro  rata  part  for  which 
he  is  entitled  to  contribution.  Thus  he  is 
afforded  now  Just  the  same  relief  as  he 
would  have  had  under  the  former  system. 
Principles  are  preserved  without  the  necessi- 
ty of  resorting  to  different  courts. 

Any  question  as  to  the  effect  of  satisfac- 
tion of  the  Judgment  being  entered  of  rec- 
ord is  taken  away  by  the  action  of  the  court 
at  a  subsequent  term  in  amending  the  rec- 
ord by  striking  out  the  entry  of  satisfactioa. 
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This  order  has  been  ceitifled  from  the  court 
below,  and  made  part  of  the  record  here 
without  objection  being  made  thereto,  and, 
we  presume,  by  the  consent  of  all  parties. 
Brror.    New  trlaL 


(116  N.  C.  7M) 

STATE  T.  HARRISON. 

(Supreme  Court  of  North  Carolina.     Oct.  9, 

1S94.) 

HoHiciDB — Admissions  bt  Dbfsnda.!it. 

On  indictment  for  murder,  an  admission 

by  defendant,  an  infirm  and  diseased  old  woman, 

that  she  caused  a  person  to  do  the  killing,  made 

to  a  detective  disguised  as  a  stave-getter,  and 

induced  by  his  promise  that  if  she  wonid  tell 

him  all  about  it  ne  would  give  her  something  so 

that  she  could  not  be  caught,  is  admissible  in 

evidence. 

Appeal  from  criminal  court,  Hertford  coun- 
ty;  Wlnborne,  Judge. 

Harriet  Harrison  was  convicted  of  murder, 
and  appeala    Affirmed. 

The  only  exception  relied  upon  by  counsel 
In  this  court  was  that  to  the  admissibiUty 
of  the  confessions  of  the  prisoner.  It  was 
in  evidence  that  the  prisoner  was  an  infirm 
and  diseased  old  woman.  The  state  intro- 
duced one  Thomas  as  a  witness,  who  testified 
that  he  was  a  detective,  and  that  be  went  to 
the  bouse  of  the  prisoner,  and  represented 
himself  as  a  stave-getter;  and  that  while  at 
the  house  of  the  prisoner  she  told  him  that 
she  was  In  great  trouble,  because  some  one 
had  killed  her  husband,  and  that  she  knew 
who  bad  killed  him;  that  be  then  said  to 
her:  "You  had  better  tell  me  all  about  it 
I  am  a  right  good  old  monger  doctor.  I 
can  work  roots  and  gummer  folks,  and  If 
you  wUI  tell  me  all  about  It  I  can  give  yon 
*  something  so  you  cannot  be  caught"  There- 
upon she  told  the  witness  that  she  got  Ellsha 
Reed  to  kill  the  deceased.  Objection  was 
made  to  the  admission  of  this  confession 
made  by  the  prisonor  und»'  the  inducement 
offered.  The  court  overruled  the  objection, 
and  the  defendant  excepted,  and  appealed 
from  the  Judgment  pronounced  upon  fhe  ver^ 
diet 

Pruden  A  Vaim,  for  appellant  The  Attor- 
ney General,  for  the  Stat& 

AVERT,  J.  When  the  competency  <rf  a 
confession  Is  dravra  In  questiou,  the  correct 
inquiry  in  every  such  case  Is  wtaeth^  the 
inducement  was  such  as  to  lead  the  prisoner 
to  suppose  that  It  would  be  better  for  him  to 
confess  hlmsdf  guUty  of  a  crime  he  did  not 
commit  Rez  y.  Gibbons,  1  Car.  &  P.  97; 
Reg.  ▼.  Reason,  12  Cox,  Cr.  Cas.  228;  Reg. 
V.  Reeve,  Id.  179.  The  evil  to  be  apprehend- 
ed and  guarded  against  is  inducing  an  inno- 
cent 'person  to  confess  guilt  through  hope  or 
fear.  When  the  acknowledgment  of  fhe 
truth  of  inculpating  facts  is  not  made  under 
tlie  impression  that,  whether  It  Is  true  or 
false,  the  mere  making  of  the  statement  will 


bring  some  benefit  to  or  ward  oflF  some  dan- 
gar  from  the  person  making  it  in  connection 
with  an  accusation  of  crime  against  such  pep- 
son,  there  is  no  sufficient  reason  for  excluding 
evidence  of  the  confession.  There  was  no 
pretense  of  any  power  on  the  part  of  the 
witness  to  control  the  conduct  of  the  author- 
ities of  the  state  as  to  instituting  or  pressing 
a  prosecution  for  the  crime.  The  witness 
was  not  known  to  the  prisoner  to  be  a  de- 
tective. She  stated,  without  inducement, 
that  she  knew  who  had  killed  her  husband; 
but  it  did  not  follow  necessarily  that  she 
was  guilty  as  principal  or  accessory  before 
or  after  the  fact  though  the  witness  seemed 
to  think  so.  The  hope  held  out  to  her  ap- 
pealed to  superstition,  and  was  calculated  to 
make  her  believe  that  the  witness,  In  return 
for  her  confidence,  would  give  her  some  dose 
that  would  save  her,  not  from  prosecution, 
but  from  detection.  The  rule  which  is  gen- 
erally approved  is  that  where  the  prisoner  is 
advised  to  tell  nothing  but  the  truth,  or  even 
when  what  is  said  to  him  has  no  tendency  to 
Induce  him  to  make  an  imtme  statement,  his 
confession  In  either  case  is  admissible.  Rex 
V.  Court,  7  Car.  &  P.  486;  Mehiaka  v.  State, 
55  Ala.  47;  Russ.  Crimes,  pp.  395,.  396.  It 
Is  not  material  that  the  witness  told  her  a 
falsehood  in  appealing  to  superstition,  since 
the  words  used  had  no  tendency  to  make  the 
prisoner  teU  what  was  untrue.  Rex  v. 
Thomas,  7  Car.  &  P.  345;  Reg.  v.  Holmes,  1 
Car.  &  K.  248.  If  the  prisoner  had  In  no 
way  participated  in  the  commission  of  the 
crime,  she  had  no  reason  to  fear  a  disclosure 
of  the  truth  which  she  was  invited  to  teU. 
The  promise  to  protect  by  witchery  or  cabal- 
Ism,  from  being  "caught,"  though  It  was  an 
artifice  resorted  to  to  ascertain  the  truth, 
offered  no  temptation,  in  contemplation  of 
law,  to  an  innocent  person  to  pretend  that 
she  was  guilty.  8  Russ.  Grimes  (9th  Ed.) 
395;  3  Am.  &  Bng.  Enc.  Law,  p.  481,  and 
note  1.  On  the  contrary,  the  proposition  of 
the  witness  was  that  she  should  tell  him  "all 
about  it"  (presumably  the  truth),  and  not 
that  she  should  confess  her  guilt;  and  it  has 
been  held  as  a  rule  that  a  request  to  tell  the 
truth  as  to  a  transaction  Is  not  an  Induce- 
ment to  an  Innocent  person  to  pretend  to 
be  guilty.  3  Am.  &  Eng.  Ena  Law,  p.  474, 
and  cases  cited;  Meinaka  v.  State,  55  Ala.  47. 
It  is  not  necessary,  therefore,  to  enter  upon 
the  discussion  of  the  interesting  questions 
whether,  in  the  absence  of  absolute  duress, 
the  invitation  to  confess  guilt  when  given  by 
a  person  not  in  authority,  Is  deemed  to  be 
such  an  Inducement  as  will  exclude  a  con- 
fession as  Involuntary,  or  whether  statements 
made  to  such  person  are  admissible,  if  at 
all,  under  a  rule  different  from  that  obtaining 
where  the  prisoner  Is  communicating  with 
an  officer,  w  one  connected  with  the  admin- 
istration of  the  law.  If,  in  contemplation  of 
law,  no  snffldfflit  Inducement  is  offered  to 
tempt  the  prisoner  to  falsely  pretend  that  he 
is  guilty.  It  Is  Immaterial  whether  his  state- 
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ment  la  made  to  an  officer  or  a  private  In- 
diTiduaL  The  motion  for  a  new  trial  was 
properly  letosed.    The  Judgment  is  affirmed. 


(US  N.  C.  93) 

CLARK  et  al.  r.  COX  et  al. 
(Supreme  Court  of  North  Carolina.    Oct  16, 
1894.) 
Deed— CoNSTBUCTioK— Natdbb  or  Estate. 
A  grantor  deeded  land  in  trust  for  N.  for 
life,  then  for  each  of  her  children  aa  might  be 
living  at  her  death,  and,  in  case  of  her  death 
wjthoot  surriTing  children,  then  in  trust  for  L., 
A.,  O.,  and  R.,  and  their  heirs,  etc.,  and  if  one 
or  more  of  them  should  die  before  snch  contin- 
gency should  take  place,  without  a  surriying 
child  or  children,  then  to  the  survivors  of  them, 
"their  heirs  and  assigns."    N.  survived  L.,  A., 
O.,  and  R.,  and  died  without  issue.    A.  and  R. 
died  withoat  leaving  any  child  or  descendant. 
Held,  that  the  children  and  grandchildren  of  L. 
and  O.  took  per  stirpes,  and  not  per  capita. 

Appeal  from  superior  court,  Halifax  oonnty; 
Bynum,  Judge. 

Action  by  Henry  N.  Clark  and  others 
against  W.  R.  Cox  and  others  for  partition. 
From  the  Judgment,  piaintifTs  appeal.  Af- 
firmed. 

On  the  13tb  day  of  January,  1807,  James 
Smith  executed  a  deed  in  trust  to  David 
Clark,  containing  the  following  provision: 
"Td  have  and  to  hold  the  said  tract  or  parcel 
of  land,  and,  all  and  singular,  the  premises 
above  mentioned,  to  the  said  David  Clark 
and  his  heirs,  for  the  uses  and  pui-poses  here- 
inafter mentioned;  that  is  to  say,  in  trust 
for  the  use  and  behoof  of  the  said  Lucy 
S.  Norfleet  during  her  life,  then  for  the 
use  and  behoof  of  such  child  or  children 
as  she,  the  said  Lucy  S.  Norfleet,  may 
have  living  at  the  time  of  her  death,  and, 
in  case  the  said  Lucy  S.  Norfleet  should 
die  without  leaving  any  child  or  chlldi-en 
living  at  the  time  of  her  death,  then  In 
trust  for  the  use,  benefit,  and  behoof  of  Ix>n- 
ise  Clark,  Ann  S.  Norfleet,  Olivia  Norfleet 
and  Rebecca  Norfleet  their  heirs  and  assigns, 
and  if  one  or  m<Mre  of  them,  the  said  Louise 
Clark,  Ann  S.  Norfleet,  Olivia  Norfleet  and 
Rebecca  Norfleet  should  die  before  such  con- 
tingency shall  take  place,  without  leaving 
any  child  or  children  then  living  at  the  time 
of  her  or  their  death,  then  to  the  use  and 
benefit  of  the  survivor  or  survivors  of  them, 
the  said  Louise  Clark,  Ann  S.  Norfieet,  Olivia 
Norfleet  and  Rebecca  Norfleet  their  heirs 
and  assigns,  forever."  Lucy  S.  Norfleet  In- 
termarried with  Weldon  N.  EMwards,  and 
died  May  2,  1892,  without  having  had  any 
Issue.  Ann  S.  Norfleet  and  Rebecca  Norfleet 
died  during  the  lifetime  of  Lucy  S.  Edwards, 
nte  Norfleet,  without  leaving  any  child  or 
descendant  Louise  Clark  died  during  the 
lifetime  of  liucy  S.  Edwards,  and  her  grand- 
children and  great-grandchildren  are  the 
phitnticrs.  Olivia  Norfleet  intermarried  with 
Thomas  Cox,  and  died  during  the  lifetime 
of  Lucy  S.  Edwards,  and  her  children  and 
grandchildren  are  the  defendants.    A  peti- 


tion was  filed  by  the  piaintifTs  against  the 
defendants  for  a  sale  of  the  land  conveyed 
upon  trust  by  James  Smith,  for  partliion,  and 
the  land  sold.  Judgment  was  rendered  de- 
creeing the  division  of  the  fund  among  the 
plaintiffs  and  defendants  per  stirpes,  and 
from  this  judgment  the  plaintiffs  appealed. 

R.  O.  Burton  and  E.  T.  Clark,  for  appel- 
lants.    Thos.  N.  Hill,  for  appellees. 

SHEPHERD.  0.  J.  It  is  contended  on  the 
part  of  the  plaintiffs  that  Louise  Clark  and 
Olivia  Cox,  n6e  Norfleet,  who  died  during 
the  lifetime  of  Lucy  S.  Edwards,  n6e  Norfleet, 
took  no  interest  under  the  deed  in  trust  that 
could  be  transmitted  by  descent;  that  their 
heirs,  who  are  the  plaintiffs  and  defendants, 
took  as  purchasers,  individually,  as  if  they 
had  been  named  In  the  said  deed;  and  that 
the  fund  should  therefore  be  divided  per 
capita,  and  not  per  stirpes.  A  perusal  of 
the  deed  very  clearly  shows  that  It  was  not 
made  ope  consllil,  and  the  language  used 
by  the  draughtsman  has  such  a  definite  and 
legal  significance  that  but  little  difficulty  is 
experienced  in  arriving  at  the  intention  of 
the  donor.  It  may  also  be  observed  that  In 
limitations  of  a  trust  "the  construction  of 
limitations  ought  to  be  made  according  to 
the  construction  of  limitations  of  a  legal 
estate,  unless  the  Intent  of  the  testator  or 
author  of  the  trust  plainly  appears  to  the 
contrary."  Fearne,  Rem.  125;  Starnee  v. 
Hill,  112  N.  C.  1,  16  S.  B.  1011.  As  there  is 
nothing  in  the  deed  from  whldi  we  can  infer 
that  the  terms  therein  employed  were  to  be 
understood  in  any  other  than  their  technical 
sense,  we  must  determine  the  limitations  un- 
der consideration  according  to  the  rules  of 
the  common  law  applicable  to  limitations  of 
a  strictly  legal  character.  Conceding  the 
authority  of  Holmes  v.  Holmes,  86  N.  C.  205, 
commented  upon  in  Fulbright  v.  Yodw,  113 
N.  C.  450,  18  S.  B.  718,  and  treating  that 
case  as  Ae  single  exception  to  the  rule  alwve 
mentioned,  we  have  in  this  case  a  llmitauuu 
to  Lucy  S.  Norfleet  for  life,  and  a  remainder 
in  fee  to  such  of  her  children  as  might  be 
living  at  her  death.  As  she  had  no  children 
at  the  time  of  the  execution  of  the  deed,  the 
remainder  to  them  was  contingent;  and  as, 
in  the  event  of  her  dying  without  children, 
a  remainder  was  limited  to  Louise  Clark, 
Ann  S.  Norfleet  Olivia  Norfleet,  and  Rebecca 
Norfleet,  and  their  heirs,  there  was  a  limi- 
tation of  two  concurrent  fees,  by  way  of 
remainder,  as  substitutes  or  alte-natives  one 
for  the  other,  the  latter  to  take  effect  In 
case  the  prior  one  should  fail  to  vest  In 
interest  and  this  limitation  Is  called  "a  lim- 
itation by  way  of  remainder  on  a  contingency 
with  a  double  aspect"  Watson  v.  Smith,  110 
N.  C.  6,  14  S.  B.  610.  It  must  be  noted  that 
the  limitation  to  Louise  Clark  and  her  sisters 
above  named  was  a  limitation  to  them  and 
thetar  heirs,  and  not  to  those  who  should  sur- 
vive;  and  had  there  been  no  limitation  to 
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the  children  of  Lncy  S.  Norfleet,  the  life 
tenant,  these  sisters  would  have  taken  a  vest- 
ed remainder,  subject  to  be  divested  as  to 
Uioee  who  should  die  without  children  before 
the  death  of  the  said  Lucy,— their  shares 
going,  by  way  of  shifting  use,  to  the  surviving 
Bister  or  sisters,  in  fee.  "Thus,  on  a  devise 
to  A.  f (^  life,  remainder  to  his  children,  but. 
If  any  child  die  In  the  lifetime  of  A.,  his 
share  to  go  to  those  who  survive,  the  share 
of  each  child  is  said  to  be  vested,  subject 
to  be  divested  by  its  death.  But  on  a  devise 
to  such  of  his  children  as  survive  him  the 
remainder  is  contingent  The  distinction  is 
that,  if  the  conditional  element  is  incorpo- 
rated into  the  description  of  the  gift  to  the 
remainder-man,  then  the  remainder  Is  con- 
tingent, but  if,  after  the  word  giving  a  vested 
interest,  a  clause  Is  added  divesting  it,  the 
remainder  is  vested."  Gray,  Perp.  108; 
Starnes  v.  Hill,  supra.  So  where  a  devise 
was  to  "A.  for  life,  with  a  devise  over  of 
all  property  that  might  be  left  at  A's  death 
to  the  testator's  four  children,  by  name,  with 
a  provision  that  if  any  of  the  four  children 
died  before  A.  the  property  should  be  equally 
divided  among  the  survivors,  'except  they 
should  leave  issue,'  and  in  that  case  to  go 
to  the  issue.  It  was  held  to  be  a  vested  re- 
mainder In  the  four  children.  If  It  bad  been 
construed  to  be  a  devise  to  sach  of  them  as 
survived  A.,  it  would  have  been  a  contingent 
remainder.  It  was  held,  moreover,  to  t)e  a 
devise  in  fee,  subject  to  be  divested  upon  the 
happening  of  a  condition  subsequent,  with  a 
limitation  over  upon  the  happening  of  that 
contingency."  2  Washb.  Real  Prop.  (3d  Ed.) 
610. 

The  foregoing  authorities  are  referred  to 
for  the  purpose  of  showing  that  in  contem- 
plation of  law  there  was  no  uncertainty  as  to 
the  persons  who  were  to  take  upon  the  hap- 
pening of  the  contingency;  that  is,  the  death 
of  the  life  tenant,  Lucy  S.  Norfleet,  without 
leaving  children.  This  being  so,  It  follows 
that  each  of  these  sisters  took  such  a  con- 
tingent Interest  as  was  transmissible  by  de- 
scent, as  it  is  well  settled  that  "executory  in- 
terests in  real  property,  which  are  not  con- 
tingent on  account  of  the  person,  descend  to 
the  heir  of  the  person  to  whom  they  are  lim- 
ited, •  •  •  where  they  die  before  the  con- 
tingency happens  upon  which  they  are  to 
vest"  2  Feame,  Rem.  434.  "All  contingent 
estates  of  Inheritance,  as  well  as  springing 
and  executory  uses  and  possibilities,  coupled 
with  an  interest  where  the  person  to  take  is 
certain,  are  transmissible  by  descent"  4 
Kent  C!omm.  262.  "Where  the  person  is  as- 
certained who  is  to  take  the  remainder  if  it 
becomes  vested  and  he  dies,  it  will  pass  to 
his  hehs."  2  Waahb.  Real  Prop.  (3d  Ed.) 
264;  Noden  v.  Griffiths,  1  W.  Bl.  606;  1  Brest 
Est  7&  This  principle  is  fully  adopted  In 
this  state,  and  in.Hackney  v.  Griffin,  6  Jones, 
Eq.  384,  the  coart  said:  *<It  is  settled  that 
where  the  person  is  known,  but  the  event  is 
oncertain,  a  contingent  remainder,  conditlon- 
v.20s.E.no.7 — 12 


al  IlmltatlMi,  or  executory  devise  is  trans- 
missible by  descent"  Having  seen  that  tburo 
was,  legally  speaking,  no  uncertainty  as  to 
the  persons  In  whom  the  estate  was  to  vest 
In  case  the  life  tenant  should  presently  die 
without  children,  it  must  follow  that  Louise 
Clark  and  h^  said  sisters  took  under  the 
deed  an  Interest  that  could  be  Inherited. 
This  interest  as  we  have  Indicated,  was  a 
fee  simple,  contingent  alone  upon  the  death 
of  the  life  tenant  without  children,  but  the 
fee  was  subject  to  be  divested  by  condition 
subsequent  as  to  those  who  should  die  with- 
out leaving  children  before  the  happening  of 
the  said  contingency.  This  contingent  de- 
feasible fee,  possessing  an  inheritable  qiudl- 
ty,  descended  to  the  heirs  of  Louise  C!lark 
and  her  sisters  upon  their  death  before  the 
happening  of  the  contingency;  but  as  Ann 
and  Rebecca  died  without  children,  their  in- 
terest, simultaneously  with  their  death, 
shifted,  by  virtue  of  the  condition,  to  Louise 
and  Olivia  or  their  heirs.  The  case  does  not 
disclose  whether  Louise  and  Olivia  died  be- 
fore or  after  the  other  two  sisters;  but  this 
would,  under  the  view  we  have  taken,  be  im- 
material, since,  as  we  have  observed,  the  in- 
terests of  all  of  the  sisters  were  of  a  descend- 
ible character.  The  contingent  interests  in 
fee  of  Ann  and  Rebecca  having  shifted  to 
Louise  and  Olivia,  or,  if  then  dead,  to  their 
heirs.  It  must  follow  that  upon  the  death  of 
Lucy  S.  Norfleet  the  life  tenant  without 
children,  the  entire  inheritance  vested  in  the 
heirs  of  Louise  and  Olivia;  these  latter  hav- 
ing died  before  the  life  tenant  and  having 
left  children.  The  contention  of  counsel  is 
based  upon  the  idea  that  the  plaintifFs  and 
defendants  take  qs  purchasers.  But  It  is 
difflcolt  to  understand  how  this  can  be  so, 
inasmuch  as  there  Is  no  limitation  whatever 
to  them  as  the  children  of  Louise  and  Olivia. 
The  estate  was  limited  to  the  sisters  and  their 
heirs,  subject  to  be  divested  only  upon  the 
death  of  any  of  them  without  children.  The 
reference  to  children  was  simply  a  part  of  a 
condition  upon  which  the  Interests  in  fee 
were  to  shift  from  one  or  more  sisters  to  an- 
other or  others,  and  has  not  the  slightest  ef- 
ficacy by  way  of  conveying  an  Interest  to  any 
one. 

Having  defined  tliese  limitations,  It  most 
be  apparent  that  there  is  no  way  in  which 
these  parties  can  derive  any  interest  except 
through  their  ancestors  by  descent  They 
take  aa  heirs  of  their  respective  mothers,  and, 
of  course,  must  take  per  stirpes.  The  prin- 
ciple is  "that  if  the  heir  is  to  take  anything 
which  might  have  vested  in  the  ancestor,  the 
heir  shall  be  in  by  descent.  And,  in  cases 
where  an  estate  is  to  arise  to  the  ancestor 
and  his  heirs  on  a  conclitlon  precedent  the 
performance  of  it  after  the  ancestor's  decease 
(in  whom  no  estate  at  all  theretofore  vested^ 
will  entitle  his  heirs  as  by  descent  To  which 
we  may  add  the  rule  respecting  the  trans- 
missible quality  of  contingent  remaindecs  or 
executory  devises  to  the  representatives  of 
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the  ancestor  dying  before  the  estate  yestB." 
1  Feame,  Rem.  83.  If,  as  the  plalntifrs  om- 
tend,  the  contingent  interests  were  not  de- 
scendible, It  would  be  i>eTpIexing  to  discover 
how  they  can  set  np  any  claim  to  the  pro- 
ceeds of  the  sale  for  partition.  The  learned 
brief  of  counsel  seems  to  be  predicated  up- 
on the  Idea  that  there  was  a  limitation  of 
some  kind  to  the  plaintiffs  and  defendants  as 
purchasers,  but,  as  we  have  seen  that  there 
was  no  such  limitation,  it  Is  unnecessary  to 
review  the  authorities  cited.  These  are  gener- 
ally decisions  turning  upon  the  construction 
of  wills,  or  where,  as  in  Williams  v.  Beasly, 
Winst  102,  there  was  in  effect  a  limitation 
to  children  (a  word  of  purchase)  after  a  pre- 
ceding estate.  For  the  reasons  above  given, 
we  are  of  the  opinion  that  the  Judgment  must 
be  affirmed. 

CLARK,  J.,  did  not  sit  cm  the  hearing  of 
this  case. 


(115  N.  C.  «S) 

JOHNSTON  ▼.  WILMAMS. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1894.) 

justicb  of  tbb  psace— jckisdiction — splittmo 
Causes  of  Action. 
PlaintifF  brought  two  actions  against  the 
same  person  before  a  justice, — one  to  recover 
possession  of  corn  of  the  valae  of  $35,  and  the 
Other  to  recover  possession  of  cotton  of  the  val- 
ue of  $15,  both  raised  on  the  same  land.  Held 
not  an  attempt  to  confer  jurisdictioa  by  split- 
ting the  same  cause  of  action. 

Appeal  from  superior  court,  Warren  coun- 
ty; Graves,  Judge. 

Two  actions  of  claim  and  delivery  by  W. 
A.  Johnston  against  Peter  Williams,  com- 
menced in  Justice's  court  and  taken  on  ap- 
peal by  defendant  to  the  superior  court  Aft- 
er appeal  the  cases  were  consolidated  by 
agreement  From  a  Judgment  overruling  ex- 
ceptions to  the  report  of  a  referee  in  favor 
of  defendant,  and  dismissing  the  action, 
plaintiff  appeals.     Reversed. 

Tboo.  W.  Hawkins,  for  appellant  Walter 
A.  Montgomery,  for  appellee. 

AVERT,  J.  The  two  actions  were  brought 
before  the  Justice  of  the  peace,  not  to  enforce 
a  contract  by  recovering  Judgment  for  an  as- 
certained amount  of  indebtedness,  but  for  the 
recovery  of  the  possession  of  distinct  articles 
of  property,  to  wit  com  of  the  value  of  $35, 
made  upon  certain  land.  In  the  first  and  cot- 
ton and  fodder  raised  thereon,  of  the  value 
of  $15,  In  the  second,  action.  The  court  of 
the  Justice  unquestionably  had  Jurisdiction, 
und»  the  principle  laid  down  in  Bell  v.  How- 
ertMi,  111  N.  C.  69,  15  S.  B.  891.  This  is  not 
Mie  of  the  cases  where  an  attempt  has  been 
made  to  give  Jurisdiction  by  "splitting  np" 
the  items  of  Indebtedness  due  on  a  single  con- 
tract, so  as  to  bring  the  amount  demanded 
In  each  action  within  the  constitutional  limit 
The  ruling  of  the  ooort  below  auBtalnlns  the 


oondnsloa  of  the  referee  ttuit  tlie  magis- 
trate's court  had  no  Jurisdiction  is  therefore 
reversed,  and  the  cause  will  stand  for  hear- 
ing ui>on  the  rep<^  of  the  referee.  Judg- 
ment reversed. 

015  N.  C.  29) 

BARBER  et  aL  V.  WADSWORTH  et  aL 
(Supreme  Ooort  of  North  Carolina.    Oct  18, 

1894.) 
MoBTOAaBs — Unrecobdeo  Rblbasb — Rights  or 

FOKCHASBS. 

Where  a  mortgagee  releases  the  timber 
on  mortgaged  lands,  but  the  release  is  never  re- 
corded, a  purchaser  at  a  subsequent  sale  under 
the  mortgage  takes  a  good  title  to  the  timber, 
though,  before  payment  of  the  price  and  re- 
ceipt of  a  deed,  be  learns  of  the  existence  of 
such  release. 

Appeal  from  superior  court,  Craven  coun- 
ty;  Bryan,  Judge. 

Action  by  M.  M.  Barber  and  others  against 
Enoch  Wadsworth  and  others.  Th^e  was 
Judgment  for  plaintiffs,  from  which  defend- 
ants appeal.     Reversed. 

The  case  was  heard  up<m  the  following 
agreed  statement  of  facts:  "(1)  That  R.  A. 
Russell  was  the  ownw  of  the  land  herein- 
after described,  and  on  the  Ist  day  of  No- 
vember, 1884,  executed  a  mortgage  deed 
thereon  to  Susan  J.  Dudley,  which  was  on 
the  7th  day  of  November,  1884,  duly  record- 
ed in  the  c^ce  of  the  register  (^  deeds  of 
Craven  county,  In  Book  No.  89,  pp.  42,  43, 
and  44,  to  which  reference  is  hereby  made 
for  a  full  description  of  the  land  therein  con- 
veyed. (2)  That  on  the  23d  day  of  April. 
1888,  for  value  received,  the  said  Susan  J. 
Dudley,  mortgagee,  executed  in  writing,  un- 
der seal,  a  full  release  of  all  the  timber  upon 
said  land  to  the  said  R.  A.  Russell,  mort- 
gagor, this  release  never  having  been  record- 
ed. (3)  That  on  the  said  23d  day  of  April, 
1888,  R.  A.  Russell  sold  and  conveyed  the 
timber  on  said  land  to  P.  M.  Barber,  the 
testator  of  plaintiff,  by  deed  duly  recorded 
on  the  5th  day  of  May,  1888,  In  the  office  ot 
the  register  of  deeds  of  Craven  countylnBook 
No.  98,  p.  110,  to  which  ref»ence  is  made  fw 
a  full  descriptimi  of  said  conveyance  and  the 
timber  therein  conveyed;  the  purchase  of 
said  timber  having  been  made  by  said  Bar- 
ber, after  the  release  referred  to  in  the  arti- 
cle 2  hereof  had  been  executed  and  exbiblt- 
ed  to  him.  (4)  That  Susan  J.  Dudley,  mort- 
gagee, as  above  referred  to,  died  on  the 

day  of ,  1892,  leaving  a  last  will  and 

testamoit,  under  which  W.  O.  Brinson  was 
duly  appointed  executor,  qualified  and  en- 
tered upon  the  discharge  of  his  duties  as 
such;  and,  under  a  power  of  sale  contained 
in  the  mortgage  from  said  R.  A.  Russell  to 
Susan  J.  Dudley,  he  sold  the  land  and  the 
timber  thereon,  as  described  In  said  mort- 
gage, at  public  auction,  at  the  courthouse 
door  in  Craven  county,  as  prescribed  by  the 
terms  of  said  power,  announcing  at  such  sale 
that  the  land  described  in  said  mortgage  was 
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free  of  Incnmbrance,  and  the  timber  passed 
tberewlth,  as  he  could  find  no  release  on  rec- 
ord In  the  register  of  deeds  ofiUce  of  Craven 
county,  at  which  said  sale  the  defendant 
Enoch  Wadsworth  became  the  purchaser, 
and  thereafter  procured  the  defendant  J.  W. 
Stewart  to  Join  him  In  said  purchase;  said 
W.  G.  Brinson,  executor,  executing  the  deed 
therefor  to  the  defendants  Wadsworth  and 
Stewart  on  the  5th  day  of  April.  1894,  said 
deed  being  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  Craven  county  in  Boolt  No. 
114,  pp.  118,  119,  to  which  reference  is  made 
toe  a  full  description  of  said  land.  (6)  That, 
prior  to  the  sale  by  the  executor  Brinson,  the 
defendant  Wadsworth,  In  contemplation  of 
the  purchase  of  said  property,  inquired  of 
the  mortgagor,  R.  A.  Russell,  If  any  release 
had  been  executed  to  him  by  the  mortgagee 
of  the  timber  on  said  lands;  was  told  by 
said  mortgagee  that  he  could  not  rec(^ect 
whether  a  release  had  been  executed  or  not; 
that  the  mortgagee  liad  promised  to  release 
the  timber  at  the  time  of  his  sale  to  P.  M. 
Barber,  but  he  did  not  know  whether  or  not 
it  had  been  actually  executed.  (6)  That 
shortly  following  said  sale,  and  prior  to  the 
payment  of  the  purchase  money  by  the  pur- 
chasers, the  defendants,  and  before  the  exe- 
cution of  the  deed  therefor,  an  attorney  of 
plalntUC,  hearing  of  said  sale,  sought  the  de- 
fendant Wadsworth,  and  notified  him  of  the 
existence  of  the  release  aforementioned,  and 
exhibited  the  same  to  him  for  his  inspecti<», 
after  which  said  Wadsworth  and  his  cogran- 
tee  consimimated  said  purchase,  and  caused 
the  deed  to  be  executed  to  them  as  afore- 
said. (7)  That  the  defendant  Stewart  made 
no  Inquiry  of  the  debtor  or  any  other  person 
as  to  the  status  or  title  of  said  property.  ($ 
That  P.  M.  Barber  Is  dead,  leaving  a  last  will 
and  testament,  under  which  the  plaintilCs 
are  dniy-gualifled  executors,  and  in  whom 
the  title,  If  any,  to  the  timber  above  describ- 
ed. Is  vested.  If,  upon  the  fwegoing  facts, 
the  court  is  of  the  opinion  that  the  title  to 
the  timber  described  did  not  pass  to  the  de- 
fendants under  the  mortgage  sale  as  afore- 
said, then  shall  judgment  be  rendered  d» 
claring  the  plalntifls  the  owners  thereof; 
otherwise  for  the  defendants." 

W.  W.  Clark,  for  i^tpellanta  O.  H.  Gulon, 
for  appellees. 

CLARK.  J.  The  mortgage  to  Susan  J. 
Dudley  having  been  recorded,  the  purchaser 
of  the  propoity,  or  any  part  thereof,  from  the 
mortgag<»'  or  his  grantee,  took  the  same  sub- 
ject to  the  mortgage.  Had  the  mortgage 
debt  been  paid,  this  would  have  discharged 
the  mortgage  by  its  terms;  but  there  has 
been  no  paymoat  in  this  case.  The  mort- 
gage ooold  therefore  cmly  have  been  released, 
so  as  to  affect  purchasers  at  a  sale  under  the 
mortgage,  by  a  cancellation  on  the  margin 
of  the  registration  thereof  (Code,  {  1271),  or 
by  a  reconveyance  of  the  mortgaged  prop- 


erty duly  recorded.  Neither  was  don& 
The  defendants  purchased  at  the  sale  under 
the  mortgage  without  notice  of  any  unrecord- 
ed release  of  the  timber  right  by  the  mort- 
gagee, and,  of  course,  got  a  good  title.  That 
one  of  the  purchasers  subsequently,  before 
taking  the  deed,  had  notice  of  an  unrecord- 
ed release  executed  by  the  mortgagee  as  to 
the  timber  right,  could  not  affect  his  rights 
acquired  by  virtue  of  the  purchase  at  the 
mortgage  sale.  Indeed,  had  both  the  defend- 
ants had  notice  of  the  unrecorded  release, 
even  before  the  mortgage  sale  and  their  pur- 
chase thereunder,  no  notice,  however  full, 
would  have  supplied  the  failure  to  record  the 
release.  Qulnnerly  v.  Quinnerly,  114  N.  C. 
145,  19  S.  B.  99.  In  the  latter  case  the  un- 
registered conveyance  was  not  merely,  as 
here,  a  release  of  a  port  interest  in  the  prop- 
erty, but  a  first  mortgage  on  the  whole  prop- 
erty; and  it  was  held,  citing  the  authorities, 
that  the  second  mortgagee,  who  first  record- 
ed his  mortgage,  obtained  priority,  though  he 
had  the  fullest  notice  of  the  unregistered 
first  mortgage;  and  this  is  independent  of 
chapter  147,  Acts  1885,  which,  copying  the 
identical  words  Vl  the  Code  (sectlwi  1271), 
makes,  by  Its  very  terms,  the  unrecorded 
release  by  the  mortgagee  of  April  23,  1888, 
of  no  validity  as  against  the  registered  oon- 
veyanoe  to  the  defendant  purchasers  under 
the  mortgage  sale.  Upon  the  case  agreed, 
judgment  should  have  been  altered  In  ta,ror 
o£  the  defemdanta.     Reveraed. 


CU5  N.  C.  T!l) 
8TATB  V.  OGRHAM. 
(Supreme  Court  of  North  Carolina.    Oct  18, 
1894.) 

Iktbbstatb  Cohmcbcb— Licbnsb  Tax— Ljohtnino 
Rod  Vebbor. 

1.  One  acting  as  agent  in  North  OaroUna 
for  the  sale  of  lightning  rods  manufactured  in 
another  state,  and  who  pats  up  the  rods  with- 
out extra  charge  whenever  the  purchaser  re- 
quests it,  is  an  "itinerant  patting  up  lightoUic 
rods,"  within  the  meaning  of  Acts  1893,  c.  29^ 
S  27,  providing  for  a  license  tax  on  such  itiner- 
ant. 

2.  Section  27,  e.  294,  Acts  1893,  providing 
for  a  license  tax  "on  every  itinerant  who  puts 
up  lightning  rods,"  imposes  no  burden  on  inter- 
state commerce. 

Appeal  from  superior  court,  Wllsoo  ooomty; 
Bynum,  Judge. 

W.  C.  Gorham  was  adjudged  not  guilty  of 
unlawfully  putting  up  lightning  rods,  and  the 
state  appeals.     Reversed. 

The  Judgment  was  upon  the  following  war- 
rant and  special  verdict: 

"Warrant.  J.  W.  Crowell,  ■  being  duly 
sworn,  complains  and  says  that  at  and  in 
said  county  and  In  Wilson  township,  on  or 
about  the  1st  day  of  September,  1893,  W.  a 
Omrbam  did  unlawfully  and  willfully  put  up 
lightning  rods  on  the  house  of  James  B. 
Bountree  without  having  paid  the  tax  im- 
posed by  section  27,  Revenue  Act  of  1893, 
against  the  form  of  the  statute  In  such  case 
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mad«  and  prorlded,  and  contrary  to  law  and 
ajHilnst  the  peace  and  dignity  of  tbe  state." 
b'abscribed  and  sworn  before  J.  W.  Lancas- 
ter, J.  P.,  June  2,  1894. 

Special  Verdict.  "Cole  Brothers  were,  on 
AUd  prior  to  October  1,  1801,  and  np  to  the 
4tb  day  of  June,  1894,  and  still  are,  citizens 
and  residents  of  the  town  of  Greencastle,  in 
the  state  of  Indiana.  They  were  on  said  1st 
day  of  October,  1891,  and  now  are  manufac- 
turers of  and  dealers  in  lightning  rods,  fix- 
tures, ornaments,  etc.,  and  prosecuted  said 
business  in  the  several  states  through  their 
agents,  selling  and  delivering  lightning  rods 
and  fixtures,  by  attaching  the  same  to  dwell- 
ings and  other  houses  and  buildings  of  their 
customers.  In  the  department  of  selling  and 
delivering  they  employ  soliciting  agents  in 
the  several  states,  who  travel  on  railroads 
and  in  buggies  from  place  to  place,  and  house 
to  house,  for  the  purpose  of  soliciting  and 
taking  ordtfs  for  lightning  rods  by  samples 
thereof,  and  catalogues  illustrating  the  same. 
That  when  orders  are  received  from  persons 
desiring  to  purchase  rods  the  same  are  de- 
livered or  forwarded  by  such  soliciting  agent 
to  the  said  Cole  Brothers,  and  the  same  ai-e 
filled  by  the  shipment  of  rods  so  ordered  to 
some  convenient  and  accessible  point,  from 
which  they  are  delivered  to  the  person  order- 
ing the  same.  The  said  Cole  Brothers  have 
no  place  of  business  in  North  Carolina.  The 
said  Cole  Brothers,  on  the  1st  day  of  Octob^', 
1801,  for  the  purpose  of  Introducing  their 
goods  into  the  state  of  North  Carolina,  en- 
tered Into  a  contract  with  the  defendant  W. 
C.  Gwham,  whereby  they  appointed  him  their 
agent  and  manager  to  conduct  for  them  In 
said  state  the  business  of  selling  by  sample 
and  delivering  lightning  rods  so  manufac- 
tured by  them.  That  such  sale  and  delivery 
included  the  putting  up  of  said  rods  when- 
evee  the  purchaser  so  requested,  for  which 
no  extra  charge  was  to  lie  made.  That  the 
said  defendant,  W.  C.  Gorham,  was  author- 
ised to  and  did  employ  salesmen  and  others 
to  assist  him  in  the  prosecution  of  said 
business.  That  all  orders  taken  by  the  de- 
fendant, W.  C.  Gorham.  for  lightning  rods 
and  fixtures  wwe  in  the  form  of  Exhibit  A, 

hereto  attached.    That  on  the day  of 

-,  1893,  the  said  W.  C.  Gorham,  acUng 


as  the  agent  of  Cole  Brothers,  at  and  In 
the  town  of  Wilson,  county  aforesaid,  took 
from  Jas.  E.  Ronntree  an  order  in  accordance 
with  a  sample  for  rods  to  be  attached  to  his 
dwelling  house  in  said  town,  in  the  form  and 
language  of  Exhibit  A,  hereto  attached.  That 
said  otiet,  together  with  other  orders  of  like 
character,  token  from  other  persons,  was 
f4Hrwarded  by  the  said  defendant  to  said 
Cole  Brotbos  at  their  said  place  of  business 
in  the  state  of  Indiana,  and  the  same  was 
iUled  by  shipment  of  the  rods  so  ordered. 
That  sold  rods  were  received  by  the  said  W. 
0.  Gktrbam,  and  by  him,  through  his  servants 
and  employte,  attached  to  the  dwelling  house 
«f  tiM  sold  Jaa.  E.  Rountree  in  aocordooce 


with  the  terms  of  said  order.  Hiat  the  ship- 
ment of  said  rods  was  made  at  the  same 
time,  and  as  a  part  of  a  shipment  of  other 
rods  to  fill  other  orders  so  taken  by  the  said 
defendant  and  forwarded  to  the  said  Cole 
Brothers.  That  the  defendant  had  not,  at 
the  time  of  taking  said  order  and  delivering 
said  rods,  paid  the  tax  in  Wilson  county  im- 
posed by  section  27,  a  294,  Acts  1893,  and 
had  not,  at  the  time  of  the  Issuing  of  the 
warrant  herein,  paid  said  tax.  If  upon  the 
foregoing  facts  the  court  shall  be  of  opinion 
that  the  defendant  is  guilty,  the  Jury  say 
that  he  is  guilty;  otherwise  they  say  the 
defendant  is  not  guilty."  The  court  being 
of  opinion  that  the  defendant  is  not  guilty, 
the  Jury  so  find,  and  it  was  adjudged  that 
the  defendant  be  discharged.  The  solicitor 
for  the  state  appealed. 

"Exhibit  A.  Order  for  Lightning  Bods: 
Mess.  Cole  Bros.— Sirs:  Elrect  <w  deliver  at 
your  earliest  convenience  your  improved  lock- 
screw  lightning  rods,  manufactured  by  your 
Franklin  Lightning  Rod  Co.,  at  or  on  my 

,  in  the  county  of ,  state  of , 

via,,  points,  ground  rods,  in  ac- 
cordance with  the  scientific  rules  as  printed  on 
the  back  of  this  order,  and  I  agree  to  settle 

for  the  same  by  cash,  or  note  due ,  at 

47%  cents  per  foot  for  the  rod,  and  the  price 
of  five  feet  of  rod  for  each  brace,  $3.50  for 
each  point,  $2.50  for  each  ball,  and  $4.00  for 
each  arrow;  no  extra  charge  for  puttjog  up 
rods.  If  this  order  is  revoked  by  me,  or  if 
through  any  fault  or  refusal  on  my  part  the 
rods  are  not  erected,  I  agree  to  pay  as  liqui- 
dated damages  therefor  a  sum  equal  to  one- 
half  of  the  cost  of  material  necessary  for  the 
work,  at  prices  quoted  in  the  order.  It  la 
expressly  imderstood  by  the  signer  of  this 
orda-  that  he  signs  the  saune  on  his  own 
Judgment,  after  due  deliberation  by  him, 
without  any  undue  influence  having  been 
used,  or  relying  on  any  representation  made 
by  any  agent  or  person  other  than  what  is 
written  or  printed  on  this  blank.  Given  the 
day  of ,  189-." 

The  Attorney  General  and  W.  J.  Peele,  for 
the  state.  Perrin  Busbee  and  H.  G.  Connor, 
for  appdlee. 

MacRAB,  J.  Section  27  of  chapter  294  of 
the  Acts  of  1893,  being  a  part  of  Schedule 
B,  the  taxes  in  which  are  imposed  as  license 
taxes  for  the  privilege  of  carrying  on  busi- 
ness or  doing  the  act  named,  is  as  follows: 
"On  every  Itinerant  who  puts  up  lightning 
rods,  $50  annually  for  each  county  in  which 
he  carries  on  business."  There  is  nothing  in 
the  words  of  the  statute  to  indicate  a  pur- 
pose to  levy  a  tax  in  any  form  upon,  or  to 
impose  a  restriction  in  any  manner  upon, 
dtizais  or  inhabitants  of  other  states  from 
engaging  in  business  connected  with  the  com- 
merce between  the  states,  which  Is  protected 
from  state  legislation  by  the  constitntloD 
of  the  United  States.   The  ri^t  of  a  state 
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leglslntiire  to  tax  trades,  professions,  and 
avocations  within  tbe  borders  of  the  state 
has  never  been  disputed.  It  U  earnestly  con- 
tended, however,  by  the  learned  counsel  that 
the  defendant  was  not  an  Itinerant  engaged 
In  the  business  of  putting  up  lightning  rods, 
but  that  his  business  was  that  of  selling, 
in  which,  of  course,  is  included  the  delivery, 
an  article  manufactured  In  another  state; 
that  it  appears  by  the  special  verdict  that 
sacb  sale  and  delivery  Included  the  putting 
up  of  said  rods  whenever  the  ptirchaser  so 
requested,  and  for  whidi  service  no  extra 
charge  was  to  be  made;  and  therefore  that 
the  imposition  of  a  license  tax  upon  defend- 
ant for  putting  up  the  rods  so  sold  by  him 
*n8  an  attempt  to  Impose  a  tax  on  the  busi- 
ness of  carrying  on  Interstate  commerce." 
We  are  not  disposed  to  qnestlon  the  princi- 
ple so  often  laid  down  by  the  supreme  court 
of  the  United  States  from  Brown  v.  Mary- 
land, 12  Wheat  419,  to  Brennan  y.  City  of 
Tltnsville,  14  Sup.  Ct  82»,  that  no  state  has 
a  right  to  lay  a  tax  on  interstate  commerce 
In  any  form;  neither  have  we  any  disposi- 
tion to  extend  the  application  of  this  doc- 
trine any  further  than  we  find  It  Unless, 
then,  there  is  something  in  this  special  ver- 
dict which  so  connects  the  act  of  defend- 
ant in  putting  up  the  lightning  rods  sold 
by  him  with  the  business  of  interstate  com- 
merce, It  will  be  our  duty  to  uphold  the  law 
of  this  stat^  and  apply  it  to  the  case  before 
ua  The  whole  matter  is  in  a  nutshell.  Aft- 
er finding  tbe  fact  that  Cole  Bros,  were  man- 
ufacturers in  another  state,  and  defendant 
was  their  agent  in  this  state  for  the  sole  of 
their  wares,  it  further  finds  "that  such  sale 
and  delivery  included  the  putting  up  of  said 
rods  whenever  the  purchaser  so  requested, 
for  which  no  extra  charge  was  to  be  made." 
Under  these  circumstances,  is  the  defendant 
liable  for  the  license  tax?  It  will  be  seen 
that  quantities  of  said  goods  were  shipped 
to  the  agent  at  some  convenient  point  In  this 
state,  In  original  packages,  and  were,  .after 
tmlk  broken,  distributed  and  delivered  by  him 
to  the  different  purchasers;  that  tbe  sale 
was  not  completed  by  delivery  until  after 
such  breaking  of  bulk  in  this  state;  and  that 
tbe  quantity  of  the  article  was  not  determin- 
ed in  the  order,  as  will  appear  by  reference 
to  Exhibit  A,  and  was  to  be  determined  after 
the  importation  of  the  original  package.  The 
consideration  of  these  facts  leads  us  to  the 
conclusion  that  the  present  case  may  easily 
be  distinguished  f^m  any  of  the  numerous 
adjudications  on  the  subject  In  Brennan's 
Case,  supra,  the  pictures  were  delivo-ed, 
framed,  direct  to  the  purchaser.  Of  neces- 
sity, tbe  goods,  if  many  of  them  had  been 
shiiq;>ed  to  the  aseat  for  delivery,  were  sepa^ 
rate  and  distinct  from  all  other  goods  of 
the  same  character.  It  was  not  obnoxious 
to  tbe  interstate  commerce  clause  of  the  con- 
stitution when  a  license  tax  was  laid  "on 
all  peddlers  of  sewing  machines,  without  re- 
gard to  the  place  of  growth  or  produce  of 


material  or  of  manufacture,"  because  the 
test  Is  "whether  there  Is  any  discrimination 
in  favor  of  the  state  which  enacted  the  law." 
Machine  Co.  v.  Gage,  100  U.  S.  676.  "When 
goods  are  sent  from  one  state  to  another  for 
sale,  or,  in  consequence  of  a  sale,  they  be- 
come part  of  its  general  property,  and  amen- 
able to  Its  laws,  provided  that  no  discrimina- 
tion be  made  against  them  as  goods  from 
another  state,  and  that  they  be  not  taxed 
by  reason  of  being  brought  from  another 
state,  but  only  taxed  in  the  usual  way  as 
other  goods  are."  Bobbins  v.  Taxing  Dlst, 
120  U.  S.  488,  7  Sup.  Ct  582;  citing  Machine 
Go.  y.  Ctage,  supra,  and  Brown  y.  Houston, 
114  U.  S.  622,  5  Sup.  Ct  1091.  If  this  li- 
cense tax  upon  Itinerants  putting  up  light- 
ning rods  could  In  the  slightest  degree  affect 
the  sale  and  delivery  of  the  article,  its  ef- 
fect upon  into^tate  commerce  would  be  so 
Incidental  and  remote  as  not  to  amount  to 
a  regulation  of  such  commerce,  as  in  Fldc- 
l&i  y.  Taxing  Dlst,  145  U.  &  1,  12  Sup.  Ct 
810.  Again,  as  said  in  McCall  y.  California, 
136  U.  S.  104,  10  Sup.  Ct  881,  where  an 
agent  of  a  railroad  running  from  another 
state  was  soliciting  business,  but  not  selling 
tickets,  in  California:  "The  test  is,  was  the 
business  a  part  of  the  commerce  of  the  road? 
Did  it  assist  or  was  it  carried  on  with  the 
purpose  to  assist  in  Increasing  the  amount 
of  passenger  traffic  on  the  road?"  In  our 
case  the  business  which  could  not  be  taxed 
was  the  sale  of,  or  the  solicitation  of  per- 
sons to  purchase,  the  lightning  rods  manu- 
factured in  another  state.  The  avocation  re- 
quiring a  liceufse  is  that  of  an  itinerant  put- 
ting up  lightning  rods.  The  sale  and  de- 
livery of  the  article  is  not  inseparable  from 
the  section  of  it  any  more  than  the  shoeing 
of  horses  is  from  their  importation  into  the 
state,  or  the  shipping  here  of  wheat  is  from 
its  sowing  in  the  fields.  Indeed,  It  appears 
by  the  contract  that  the  agent  was  only  to 
put  up  the  rods  when  requested  so  to  do 
by  the  purchaser.  The  inference  la  that  the 
purchaser  might  choose  to  employ  some  one 
else  to  put  them  up,  and  that  a  sufficient 
margin  Is  allowed  upon  the  price  to  fully 
pay  the  expenses  of  erection,  and  make  It 
to  the  interest  of  the  purchaser  to  require 
the  seller  to  put  it  up.  One  who  goes  through 
the  country  putting  up  rods  is  none  the  less 
liable  to  be  taxed  for  tbe  privDege  of  exer- 
cising his  avocation  because  he  adds  to  this 
business  that  of  soliciting  the  purchase  of 
the  articles  to  be  so  put  up  by  him.  If  such 
is  the  law,  it  will  not  be  difficult  for  persons 
whose  avocations  are  taxed  to  Ingraft  upon 
their  business  a  branch  for  the  sale  of  some 
article  of  foreign  manufacture,  which  Is  a 
necessary  part  of  the  business  in  which  they 
are  engaged.  We  may  distinguish  the  manner 
of  delivery  of  the  articles  named  in  Spain's 
Case,  47  Fed.  208,  If  we  were  bound  by  the 
opinion  delivered  In  that  case.  Certain  speci- 
fied articles,  lamps,  lamp  shades,  etc.,  manu- 
factured In  West  Vlis^nia,  were  stdd  by  tbe 


Digitized  by  V^jOOQIC 


182 


BOUTHBASTBRN  RBPORTBR,  VoL  20. 


(N.  a 


agent  trareling  In  North  Carolina  for  bis 
principal.  Mai^  of  the  articles  ordered  were 
shipped  in  the  same  box  to  the  agent,  who 
took  out  the  separate  articles,  and  completed 
the  sale  by  delivery  of  the  same  to  the  pur- 
chasers. But  here  a  sufficient  quantity  of 
the  lightning  rod  material  is  shipped  to  the 
agent  from  which  to  fill  orders  theretofwe 
talien.  He  selects  from  the  bulk  enough  to 
fill  the  order  of  his  costomo-,  and  delivers  It 
The  bulk  was  broken,  and  the  same  became 
a  part  of  the  general  property  in  the  state 
before  delivery,  when  the  package  was  open- 
ed, and  a  part  thereof,  until  then  undlstin- 
guishable  from  the  balance,  was  set  apart 
to  be  delivOTed  to  a  particular  purchaser. 
The  latest,  as  far  as  we  have  been  able  to 
ascertain,  of  the  very  numerous  deliverances 
of  the  highest  court  of  this  country  upon  the 
subject  we  have  under  consideration  is  that 
of  Brennan  v.  City  of  TitusviUe,  supra.  The 
defendant  was  the  agent  of  a  manufacturer 
of  picture  frames  and  maker  of  portraits, 
residing  In  Illinois.  The  defendant's  business 
was  to  travd  In  Pennsylvania,  and  to  solicit 
orders  for  said  pictures  and  frames,  l^o 
orders  were  forwarded  by  the  defendant  to 
his  principal  in  Chicago,  who  shipped  the 
goods  direct  by  freight  or  express  to  the 
purchaser.  The  price  of  the  goods  was  some- 
times paid  to  the  express  company  and  some- 
times to  the  agent  An  ordinance  of  the 
city  of  TltusvUle  had  attempted  to  lay  a  li- 
cense tax  upon  "all  persons  canvassing  or 
soliciting  witbin  said  city  orders  for  goods, 
books,  paintings,  wares,  or  merchandise  of 
any  kind,  or  persons  delivering  such  articles 
under  orders  so  obtained  or  scdicited."  This 
was  so  dearly  within  the  rulings  of  the  Cases 
of  Robbins  (7  Sup.  Ot  592)  and  Asher  (9 
Sup.  Ct  1)  that  it  scarcely  requii-es  an  elab- 
orate opinion.  Its  simple  statement  will 
show  the  particulars  in  which  it  differs  from 
oars.  We  conclude  then  that  his  honor  was 
in  error  in  holding  that  the  defendant  was 
not  guUty  upon  the  special  verdict  because: 
(1)  The  defendant  was  an  itinerant  putting 
np  lightning  rods.  (2)  The  connection  between 
the  pursuit  of  this  avocation  and  the  sale 
of  articles  mannftLctored  in  another  state 
was  80  remote  in  its  effect  as  to  Impose  no 
burden  upon  the  business  of  interstate  com- 
merce. (3)  The  manner  of  sale  and  delivery 
of  the  lightning  rods  was  such  as  to  divest 
it  of  any  feature  of  interstate  commerce,  the 
original  packages  being  necessarily  broken 
before  the  sale  was  completed  by  delivery. 

There  ia  error,  and  the  judgment  is  re- 
▼osed. 


(115  N.  C.  70») 

BTATB  T.  MOORING. 
(Suiireine  Oonrt  of  North  Carolina.    Oct  18, 

1894.) 
Absbst— RioBTs  OF  Officbb— Bbeaeino  into 

DWELLINO. 

An  offlcer  having  In  his  possession  a  war- 
;  lar  the  atcaat  of  a  particnuir  person  for  as- 


sault is  jnstified  in  breaking  into  a  private  dwell- 
ing to  execute  his  warrant,  if  he  has  reasoanble 
grounds  for  presuming  that  he  will  find  the  ob- 
ject of  his  search  therein,  though  the  owner  de- 
ny the  person's  presence. 

Appeal  from  superior  court,  Martin  county; 
Bynum,  Judge. 

William  Mooring  was  found  guilty  under 
an  indictment  for  assault  and  battery  with 
a  deadly  weapon  upon  an  offlcer,  and  appeals. 
Affirmed.    . 

The  offlcer  Ray  had  a  wantint  for  the  ar- 
rest of  one  Johnson  for  assault  and  battery, 
and,  after  summoning  a  posse,  proceeded  to 
the  house  of  the  defendant,  where  he  demand- 
ed admittance  with  his  posse,  for  the  purpose 
of  making  the  arrest  under  said  warrant  The 
defendant  replied  that  Johnson  was  not  in 
his  hotise,  and  forbade  the  offlcer  to  enter. 
The  offlcer  Ray  then  broke  open  the  door, 
whereupon  the  defendant  drew  an  axe  upon 
Ray,  and  ordered  him  to  leave  his  house. 
The  defendant's  counsel  asked  the  court  to 
instruct  the  jury  that,  upon  this  state  of 
facts,  the  defendant  was  not  guilty.  The 
court  refused  to  give  the  instruction  asked, 
and  told  the  Jury  that,  if  they  believed  the 
evidence,  they  would  return  a  verdict  of 
guilty.  Motion  for  new  trial  for  misdirec- 
tion.   Motion  refused.    Appeal  by  defendant 

Jas.  E.  Moore,  for  appellant  The  Attor- 
ney General  and  W.  J.  Peele,  for  the  State. 

AVERT,  J.  It  seems  to  be  well  settled  by 
the  comrts  both  in  this  oountiy  and  in  Bng- 
land  that,  where  an  <^cer  "comes  armed 
with  process  founded  on  a  breach  of  the 
peace,"  he  may,  after  demand  of  admittance 
for  the  purpose  of  making  the  arrest  and  re- 
fusal of  the  occupant  to  open  the  doors  of  a 
house,  lawfully  break  them,  in  order  to  effect 
an  entrance;  and,  if  he  act  in  good  faith  in 
doing  80,  both  he  and  his  posse  comltatus 
will  be  protected.  1  Russ.  Crimes  (9th  H!d.) 
p.  840;  2  Hawk.  P.  O.  bk.  2,  c  14,  §  3;  1  East 
P.  C.  p.  824,  c.  5,  t  88;  State  v.  Smith,  1  N. 
H.  846;  Barnard  t.  Bartlett,  10  Cush.  501;  1 
Am.  &  Eng.  Enc.  Law,  p.  746;  State  v.  Shaw, 
1  Boot,  184.  "The  doctrine  that  a  man's 
house  is  his  castle,  which  cannot  be  invaded 
in  the  service  of  process,  was  always  sub- 
ject to  the  exception  that  the  liberty  or 
privilege  of  the  house  did  not  exist  against 
the  king."  Com.  v.  Reynolds,  21  Am.  Rep. 
CIO.  Hence  the  rules  applicable  where  a 
forcible  entry  is  effected  in  order  to  execute 
a  capias  Issued  In  a  civil  action  do  not  apply 
in  the  case  at  bar.  1  Am.  &  Eng.  Enc.  Law, 
722.  The  offlcer  did  not  justi^  the  breaking 
(m  the  ground  that  he  bad  a  search  warrant 
but  a  warrant  for  the  arrest  of  a  partlcolar 
prisoner;  and  we  are  not  called  npon,  there- 
fore, to  enter  into  a  discussion  of  the  con- 
stitutional safeguards  that  protect  dwelling 
houses  against  imdue  search.  If  the  office* 
have  vaUd  process  in  his  hands,  he  does  not 
become  a  trespasser  ab  initio  if  he  fall  to  find 
the  accused  in  the  house  after  breaking  the 
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door.  Hawkins  v.  Com.,  14  B.  Mon.  318. 
The  learned  counsel  called  attention  to  the 
fact  that  the  defendant  notified  the  ofScer, 
before  the  breaking,  that  the  person  against 
whom  the  capias  had  been  issued  was  not 
In  his  house,  and  insisted  that,  in  the  face  of 
this  notice,  the  officer  did  not  have  cracta 
reasonable  ground  for  belieTlng  he  ivoald 
And  the  person  for  whom  he  was  searching 
u  would  Justify  the  use  of  force  In  eftectlng 
an  entrance.  There  Is  a  general  presumption 
•f  law  that  the  officer,  in  the  execution  of 
process,  was  not  moved  by  malice  or  other 
Improper  motive,  bat  acted  In  good  faith, 
yrlUx  the  intent  and  desire  to  discbarge  bis 
iaty  to  the  state.  Lawson,  Prea.  ESv.  61. 
This  presumption  is  not  sufficiently  rebutted 
by  the  mere  proof  of  the  declarations  of  the 
defendant  It  Is  possible  that  tbe  officer  had 
good  reason  to  believe  that  the  defendant 
bore  snch  relation  to  the  accused  that  he 
would  be  tempted  to  aid  him  In  evading  ar- 
rest by  telling  a  falsehood.  The  right  to 
break  Into  houses  In  ord»  to  arrest  criminals 
would  be  confined  within  very  narrow  limits 
If  their  comrades  could  give  them  shelter  In 
their  houses,  and,  by  simply  telling  a  false- 
hood, take  from  officers  In  pursuit  of  them 
the  benefit  of  the  presumption  of  law  that 
ordinarily  protects  them.  If  the  officer  had 
the  authority  to  break  Into  the  house.  It  will, 
of  course,  be  conceded  that  the  defendant 
was  guilty  of  an  assault  in  drawing  an  axe 
upon  him  when  he  entered.  It  was  not  er- 
ror to  tell  the  jury  that.  If  they  believed  the 
evidence,  the  defendant  was  gallty.    No  error. 


(115  N.  C.  7M) 

STATB  v.  TWBBDT. 

(Supreme  Court  of  North  Carolina.  Oct  16, 

1894.) 

TOWX  URDIKAXCB — ^VaUDITT— llMURT  TO  PBOP- 
EBTT — HOOS  RONNINS  AT  LarOB. 

1.  A  town  may  enact  an  ordinance  to  pre- 
vent bogs  from  running  at  large  within  the 
town  limits,  and  prescribe  a  penalty  for  its  vio- 
lation. 

2.  One  who  injures  a  hog  mnning  at  large 
in  violation  of  a  valid  town  ordinance  cannot 
be  indicted  under  Code,  i  1002,  making^  It  a  mis- 
demeanor for  any  person  to  "kill,  maim  or  in- 
jure any  live  stock  lawfully  running  at  large." 

Appeal  from  superior  court,  Martin  county; 
Bynum,  Judge. 

James  Tweedy  was  convicted  of  injuring 
live  stock  lawfidly  running  at  large,  and  ap- 
peals.    Reversed. 

James  B.  Moore,  for  appellant  The  Attor^ 
ney  General  and  W.  3.  Peele,  for  the  State. 

CLARE,  3.  It  was  competent  for  the 
town  to  enact  the  ordinance  that  no  hogs 
should  run  at  large  within  the  town  limits, 
and  to  prescribe  a  penalty  for  violation  of 
such  ordinance,  and  it  would  make  no  differ- 
ence if  the  owner  of  the  hog  should  live  out- 
side of  such  limits.  Rose  v.  Hardle,  88  N.  C. 
44,  4  8.  B.  41;  Hellen  t.  Noe.  26  N.  0.  4aS; 


Whitfield  V.  Longest  28  N.  0.  268.  Penal 
statutes  must  be  strlctiy  constmed.  The 
Code  (section  1002)  applies  only  to  the  injury 
or  killing  of  live  stock  "lawfully  running  at 
large."  This  hog  was  unlawfully  running 
at  large,  contrary  to  a  valid  town  ordinance, 
according  to  the  special  verdict  The  de- 
fendant could  not  therefore,  have  been  found 
guilty  under  the  Code,  {  1002,  as  held  by  his 
honor.  Besides,  the  Indictment  fails  to 
charge  the  material  allegation  that  the  live 
stock  was  "lawfully"  running  at  large,  and 
judgment  might  have  been  arrested  in  this 
court  for  Insufficiency  of  the  Indictment 
Rule  27  of  this  court  (12  a  B.  vU.);  White- 
burst  V.  Pettipher,  105  N.  C.  40,  11  S.  B.  369. 
Nor  could  the  indictment  be  sustained  under 
Code,  S  1082,  "Injury  to  Personal  Property," 
as  there  is  neither  allegation  nor  finding  that 
the  Inj\u7  was  "willfully  and  wantonly" 
done.  The  words  "unlawfully  and  on  par- 
pose"  will  not  supply  their  place.  State  v. 
Morgan,  98  N.  C.  641,  3  S.  E.  927.  The  in- 
dictment is  equally  insufficient  onder  Code,  i 
2482,  "Cruelty  to  Animals."  Upon  the  special 
verdict,  the  defendant  should  have  been  ad- 
judged not  gollty.     Reversed. 


(116  N.  C.  36) 
WATSON  V.  HOLTON  et  aL 
(Supreme  CV>urt  of  North  Carolina.    Oct  16, 
1894.) 

LOAK  BT  GDABDIAN— SeCDRITT. 

A  bond  taken  by  a  guardian  for  a  loan 
of  his  ward's  money,  wiUi  the  borrower's  partner, 
as  security  in  addition  to  the  borrower,  is  suffi- 
cient, under  Code.  S  1592,  allowing  a  guardian 
to  loan  bis  ward's  surplus  money  "upon  bond 
with  suflicient  surety." 

Appeal  from  superior  court.  Craven  coun- 
^;  Graves,  Judge. 

Action  by  W.  M.  Watson,  receiver  of  the 
estate  of  the  Holton  Infants,  against  A.  R. 
Helton,  guardian,  and  others,  to  recover  mon- 
ey belonging  to  the  wards,  loaned  by  the 
guardian  to  L.  H.  Spier,  with  thfe  latter's 
partner  as  surety.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

O.  H.  Onion,  for  appelant 

BURWBLU  3.  It  Is  charged  against  the 
defendant  that  he  loaned  out  his  wards'  mon- 
ey upon  bond  without  sufficient  security, 
contrary  to  the  provisions  of  section  1592 
of  the  Code.*  In  Boyett  ▼.  Hurst,  1  Jones, 
Eq.  166,  It  Is  said  that  the  policy  of  tbis 
statute  "is  to  require  the  Investment  to  be 
secured  by  the  bond  or  note  of  some  po^on 
In  addition  to  the  bwrower."  Hence  It  was 
there  decided  that  a  note  signed  by  a  firm 
as  a  principal  debtor  and  one  of  the  mem- 
bers of  It  as  surety  did  not  flU  the  requlre- 

*  Code,  f  1592,  provides:  "When  the  profits  of 
any  ward's  estate  are  more  than  sufficient  to 
maintain  and  educate  him,  the  guardian  shall 
lend  the  surplus  npen  bond  with  sufficient  sure- 
tjr." 
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ment  of  the  law,  for  In  such  case  the  surety 
wns  one  of  the  borrowers.  No  persMi  "In 
addition  to  the  borrower"  had  become  re- 
sponsible for  the  payment  of  the  notei  If 
the  firm— the  borrower— became  insolvent, 
the  pretended  surety  also  became  insolvent. 
This  sound  principle  does  not  fit  our  case, 
for  here  there  is  a  person  "in  addition  to  the 
borrower,"  who  has  become  responsible  for 
the  loan.  The  borrower  might  become  in- 
solvent without  involving  the  surety  In  bis 
ruin.    Affirmed. 


(115  N.  c.  m 

STARKO  V.  COTTON  et  al. 

(Snpreme  Court  of  North  Carolina.    Oct  16, 

1894.) 

Appeal  vbou  Justice  op  thk  Pback— Amend- 
ment or  Demand. 
In  an  action  against  R.  and  D.  bef  ot«  a 
{oatice,  the  summons  stated  the  cause  of  ac- 
tion to  be  for  noDpayment  of  $70.80  "due  by 
account  and  contract  The  Justice's  return  on 
appeal  stated  that  plaintiff  claimed  $70.80  for 
breach  of  contract  in  not  delivering  tobacco 
bought  of  R.,  and  asked  to  subject  that  sam 
out  of  the  proceeds  of  the  tobacco  in  the  bands 
of  D.,  to  whom  R.  bad  sold  it  Hdd,  that  the 
superior  court  properly  allowed  an  amendment 
submitting  only  the  issue  as  to  whether  there 
was  a  breach  of  contract  by  R.,  aud,  if  so, 
plaintiff's  damages. 

Appeal  from  superior  court,  Vance  county; 
Battle,  Judge. 

Action  by  W.  8.  Starke  against  R.  R.  Cot- 
ton and  D.  T.  Cooper  for  breach  of  a  contract 
of  sale  of  tobacco  by  Cotton  to  plaintiff,  and 
to  subject  the  proceeds  of  the  tobacco  in 
Cooper's  hands  to  the  payment  of  plaintiff's 
damages,  commenced  in  Justice's  court,  and 
taken  on  appeal  by  plaintiff  to  the  superior 
court,  where  there  was  a  nonsuit  as  to  de- 
fendant Cooper.  From  a  Judgment  for  plain- 
tiff, defendant  Cotton  appeals.     AJSrmcd. 

T.  M.  Pittman,  for  appellant  T.  T.  Hicks, 
for  appellee. 

CLARE,  3.  It  has  been  repeatedly  held 
that  if.  In  an  action  before  a  Justice  of  the 
peace,  there  are  two  causes  of  action,  of  one 
of  which  the  Justice  has  Jurisdiction,  and  of 
the  other  he  has  not,  the  Justice  can  pro- 
ceed to  try  the  first,  treating  the  latter  as 
surplusage.  Manufacturing  Co.  v.  Barrett 
95  N.  O.  36.  The  Jurisdiction  as  to  such  valid 
cause  of  action  is  not  ousted  because  further 
i«llef  is  asked,  which  the  Justice  has  no 
power  to  grant  Deloatch  v.  Coman,  90  N.  G. 
186;  Ashe  v.  Gray,  88  N.  O.  190;  Morris  v. 
O'Brlant,  94  N.  C.  72.  In  the  latter  case  It 
is  held  that  the  question  of  Jurisdiction  is  to 
be  determined  by  the  summons  rather  than 
the  complaint,  as  it  depends  upon  the  "sum 
demanded;"  citing  Neville  v.  Dew,  94  N.  C. 
43,  to  same  effect  Code,  i  832.  In  the  pres- 
ent case  there  was  no  written  complaint 
The  summons  stated  the  cause  of  action  to  be 
for  "nonpayment  of  the  sum  of  $70.80,  with 
Interest  on  same  from  January  1,  1893,  due 
by  account  and  contract,  and  demanded  by 


said  plaintiff."  nils  Is  clearly  a  cause  of 
action  of  which  the  Justice  of  the  peace  had 
Jurisdiction.  The  Justice  of  the  peace.  In 
making  his  "return  to  the  appeal,"  states  the 
verbal  contention  before  him,  from  which  it 
appears  that  the  plaintiff  claimed  $70.80  due 
him  by  the  defendant  Cotton  for  damages 
for  breach  of  contract  in  not  delivering  cer- 
tain tobacco  bought  of  said  Cotton,  and  to 
subject  that  sum  out  of  the  proceeds  of  the 
tobacco  In  the  hands  of  defendant  Cooper, 
to  whom  Cotton  bad  sold  It  Of  this  last 
the  Justice  had  no  Jurisdiction,  but  this  did 
not  oust  the  Jurisdiction  as  to  the  cause  of 
action  stated  in  the  summons  against  Cotton. 
The  Code,  S  908,  gives  the  superior  court  the 
fullest  power  on  appeal  "to  amend  any  war- 
rant, process,  pleading  or  proceedings"  bad 
before  a  Justice  of  the  peace,  "either  in  form 
or  substance,"  and  "at  any  time  either  before 
or  after  Judgment"  and  "whether  in  a  civil 
or  criminal  action."  This  has  been  always 
favored,  and  the  only  limitation  recognized 
by  the  courts  bas  been  that  the  amendment 
shall  not  entirely  change  the  character  of  the 
action.  State  v.  Norman,  110  N.  C.  484, 
14  S.  E.  968.  His  honor  therefore  properly 
allowed  an  amendment  discarding  the  at- 
tempted equitable  proceeding  against  Cooper, 
and  submitting,  as  the  only  issues:  (1)  Was 
there  a  breach  of  the  contract  by  defendant 
Cotton?  (2)  If  so,  wliat  damage  has  plaiutiff 
sustained?  These  the  Jury  found  In  favor 
of  the  plaintiff,  and  assessed  the  damages  at 
$70.80.  These  damages  the  defendant  Cot- 
ton had  never  offered  to  pay,  but  on  the  trial 
before  the  Justice,  admitting  the  contract, 
he  contended  that  he  was  relieved  from 
breach  of  it  by  nonperformance  of  plaintiff's 
part  of  It,  and  further  insisted— aud,  as  to 
this  last,  properly— that  plaintiff  could  not 
subject  the  tobacco  or  Its  proceeds  in  Cooper's 
hands  for  such  damages.  The  defendant 
Cooper  was  not  adjudged  by  the  Justice  to 
pay  any  costs  or  Judgment  to  the  plaintiff. 
The  Judgment  of  the  superior  court  is  only 
against  the  defendant  Cotton  for  $70.80  and 
costs,  and  should  be  affirmed.  ▲  nonsuit 
seems  to  have  been  taken  as  to  Cooper. 
Affirmed. 


(U5  N.  c.  6«>> 

BDGBRTON  et  al.  v.  WILMINGTON  &  W. 

R.  CO. 

(Supreme  Oonrt  of  North  Carolina.    Oct  16. 

1894.) 

BviDixcB— Copies  or  Bills  or  LxDnre  ~  Deola- 

BATIONS  OF   AQENT. 

In  an  action  by  a  consignor  against  a 
railroad  company  for  failure  to  deliver  cotton  re- 
ceived from  plaintiff  for  trauEportntion,  copies 
of  tiie  bills  or  lading  made  by  defendant's  aK<'ut 
from  the  stubs  of  the  originals  some  time  after 
the  originals  were  issued  are  inadmissible. 

Appeal  from  superior  court,  Wilson  county; 
Bynum,  Judge. 

Action  by  G.  G.  Bdgerton  and  O.  W.  Edger- 
ton,    partners  as  O.    G.    Bdgerton    A    Son. 
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against  the  Wilmington  &  Weldon  Railroad 
Company,  to  recover  damages  for  failure  of 
defendant  to  deliver  certain  cotton  alleged  to 
have  been  delivered  to  it  at  Kenly,  N.  C, 
by  plaintiffs,  for  transportation  to  Norfolk, 
Va.  Prom  a  judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed. 

The  plaintiffs  claimed  that  they  bad  de- 
livered to  the  defendant,  at  Kenly,  N.  C,  on 
December  7, 1891,  for  shipment  to  Cobb  Bros. 
&  GlUam,  of  Norfolli,  Va.,  10  bales  of  cotton; 
and  that  the  defendant  had  failed  to  deliver 
the  same  to  Cobb  Bros.  &  Glllam;  and  that 
they  had  delivered  to  the  defendant,  at  Ken- 
ly, on  December  15,  1891,  14  bales  of  cot- 
ton for  shipment  to  Cobb  Bros.  &  Gillam,  at 
Norfolk,  Va.;  and  that  only  7  bales  of  said 
last-named  shipment  had  been  delivered  by 
the  defendant  to  said  Cobb  Bros.  &  Oillam. 
The  plaintiffs  contended  that  during  the  sea- 
son beginning  December  7,  1891,  and  end- 
ing some  time  prior  to  January  4,  1802,  they 
had  delivered  to  the  defendant,  at  Kenly,  for 
shipment  to  Cobb  Bros.  &  Oillam,  a  total  of 
67  bales  of  cotton,  only  50  bales  of  which 
had  been  delivered  to  said  Cobb  Bros.  &  Gil- 
lam. The  defendant  admitted  the  shipment 
of  50  bales  shipped  to  said  Cobb  Bros.  & 
Gillam.  of  which  it  alleged  that  7  of  the 
bales  shipped  on  the  15th  day  of  December, 

1891,  were  a  part  The  defendant  denied 
the  delivery  to  it  of  the  10  bales  alleged  to 
have  been  delivered  on  December  7th,  and 
denied  that  14  bales  were  delivered  to  it  for 
shipment  on  December  15th,  alleging  that 
only  7  bales  were  delivered  to  It  for  shipment 
on  the  said  15th  day  of  December.  The 
plaintiff  C.  W.  Edgerton  testified  that  be  de- 
livered to  the  defendant  10  bales  of  cotton 
on  December  7th,  and  14  bales  on  Decem- 
ber 15th,  and  that  the  agent  gave  him  bills 
of  lading  for  the  shipments;  that  he  sent  the 
original  bills  of  lading  for  all  his  shipments 
to  Cobb  Bros.  &  Gillam;  and  that,  a  con- 
troversy arising  between  the  plaintiffs  and 
the  said  Cobb  Bros.  &  Gillam  as  to  the  num- 
ber of  bales  which  had  been  shipped  by 
plaintiffs  to  them,  the  said  Cobb  Bros.  & 
Gillam  claiming  to  have  received  bills  of 
lading  for  only  50  bales,  and  to  have  receiv- 
ed only  50  bales  of  cotton  from  plaintiffs, 
plaintiff  C.  W.  Edgerton,  about  January  4, 

1892,  after  all  the  shipments  of  plaintiffs  to 
Cobb  Bros.  &  Gillam  had  been  made,  re- 
quested the  local  agent  of  defendant  at  Ken- 
ly to  give  to  plaintiffs  duplicate  bills  of  lad- 
ing which  had  been  issued  up  to  that  time, 
including  the  shipments  of  December  7th 
and  15th.  He  was  further  permitted  to  tes- 
tify, over  the  objection  of  defendant,  that  the 
said  local  agent  at  Kenly  did  at  that  time 
give  him  duplicate  bills  of  lading  copied  from 
the  stub  boolc  from  which  the  original  bills 
were  issued,  which  duplicates  he  afterwards 
found  had  been  given  to  Wilson,  the  trace 
agent  of  defendant,  to  aid  him  in  tracing  the 
lost  cotton,  and  which  showed  the  delivery 
to  the  defendant  of  G7  bales  of  cotton. 


Aycock  ft  Daniels,  ftor  appellant 

BURWBLU  3-  Upon  the  argument  the 
first  exception  waa  abandoned  by  defend- 
ant's counsel. 

What  are  called  In  the  record  "duplicate 
bills  of  lading  copied  from  the  stub  books 
from  which  the  original  bills  were  issued" 
evidently  purported  to  be  mere  copies  of 
the  bills  of  lading  made  by  the  defendant's 
local  agent  some  time  after  the  originals 
were  Issued,  the  data  for  making  them  being 
obtained  from  the  "stubs"  of  the  originals. 
They  were  nothing  more,  in  effect  than  dec- 
larations of  that  agent  that  the  "stubs"  In 
the  books  of  the  defendant  showed  that  on 
certain  days  it  had  received  certain  bales  of 
cotton  for  shipment  It  is  well  settled  that 
declarations  of  an  agent  as  to  a  past  trans- 
action are  not  evidence  against  his  princlpaL 
Smith  V.  Railroad,  68  N.  C.  107;  McComb 
V.  Railroad  Co.,  70  N.  O.  178;  Rumbough  v. 
Improvement  Co.,  112  N.  C.  761,  17  S.  E. 
536.  The  admission  of  this  evidence  waa 
tantamount  to  allowing  the  witness  to  tes- 
tify that,  some  time  after  the  shipments 
were  made,  the  defendant's  local  agent  told 
him  how  many  bales  of  cotton  were  received 
by  the  defendant     New  triaL 


(U5  N.  C.  «S) 
RICE  T.  RICE  et  sL 
(Supreme  Court  of  North  Carolina.    Oct  US, 
1894.) 
Will — Chakob  ox  Devisb— Limitations. 
Under  a  will  stating  that  it  is  the  deslr«> 
and   intention  of  the  testator   that  his   son  J. 
shall  have  certain  land,  and  shall  pay  his  broth- 
er a  sum  of  money,  J.'s  personal  liability  to  his 
brother  for  the  sum  named  accrues  as  soon  he 
takes  possession  of  the  land. 

Appeal  from  superior  court,  Vance  county; 
Battle,  Judge. 

Action  by  Robert  L.  Rice  against  James  P. 
Rice  and  others,  executcvs  of  John  Rice,  to 
recover  a  legacy.  Judgment  was  rendered 
for  defendants,  and  plaintiff  appeala  Af- 
firmed. 

A.  C.  Zolllcoffer  and  A.  X  Felld,  for  ap- 
pellant   T.  T.  Hicks,  for  appellee. 

BURWELIi,  J.  The  will  of  Francis  Rioe 
contained  the  following  provision:  "It  is  my 
desire  and  intention  that  at  the  death  of  my 
wife  my  son  John  shall  have  the  tract  of 
land  on  which  I  now  reside,  and  shall  pay  to 
his  brothers,  my  sons  William  and  Robert, 
each  one-third  of  51,300."  John  Rice,  the  dev- 
isee named,  was  appointed  executor  of  his 
fath^'s  will,  and  caused  It  to  be  admitted  to 
probate,  and  qualified  as  executor  thereof  on 
the  Ist  day  of  February,  1869.  The  wife  of 
the  testator  died  In  1861.  Robert  one  of  the 
sons  mentioned  in  this  Item,  Is  the  plaintiff. 
The  defendants  are  the  heirs  at  law  of  John 
Rice,  and  the  executors  of  his  will,  he  having 
died  in  the  year  1892.    This  action  was  b»- 
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gun  January  16,  1894.  Upon  the  probating 
of  the  will  of  his  father,  John  Rice  took  pos- 
session of  the  tract  of  land,  and  held  it  until 
his  death.  The  defendants  now  hold  It 
The  plaintiff  alleges  that  on  February  6, 1869, 
he  and  his  brother  John  purchased  from 
their  brother  WlUlam  aU  his  "right,  title, 
and  Interest"  In  and  to  the  real  estate  of  their 
father,  Francis  Rice,  and  that  thus  there  be- 
came due  to  him,  under  the  Item  of  the  wiU 
set  out  above,  $650.  He  avers  that  John  Rice 
made  to  him  a  payment  on  account  of  his 
said  claim  on  the  Slst  of  December,  1878. 
The  purpose  of  this  action  is  the  recovery  of 
the  sum  named  ($650  and  Interest),  less  the 
alleged  credit  of  $100.  Along  with  other  de- 
fenses, the  defendants  pleaded  the  statute  of 
Umltatlona  His  honor  decided  that  the  plain- 
tiff's cause  of  action  was  barred,  and  gave 
Judgment  accordingly.    Plaintiff  appealed. 

When  John  Rice  signified,  in  1869,  bis  elec- 
tion to  accept  the  devise  of  land  made  to  him 
by  his  father,  by  having  the  will  probated 
and  taking  possession  of  the  land  thereunder, 
he  became,  by  the  terms  of  the  will,  personal- 
ly liable  to  his  brothers  Robert  and  William 
each  for  one-third  of  $1,300.  Immediately 
upon  bis  taking  the  land  be  became  debtor  to 
each  of  his  brothers.  Each  one  of  them 
might  then  have  maintained  an  action 
tgainst  him  personally  for  the  sum  so  due 
lim.  nines  v.  Hlnes,  95  N.  C.  482;  Aston  v. 
Galloway,  3  Ired.  Eq.  12C.  Whether,  by 
the  terms  of  the  will,  this  personal  liability 
assumed  by  the  devisee  became  a  charge  or 
Hen  on  the  land  or  not,  is  not  Important,  in 
the  view  we  take  of  the  matter.  The  case 
last  cited,  Aston  v.  Galloway,  seems  an  au- 
thority to  sustain  the  contention  that  it  did 
l>ecome  so.  There  was  a  devise,  in  the  will 
under  consideration  In  that  appeal,  to  John 
Aston,  In  fee,  he  paying  to  two  nephews  of 
the  testator,  as  they  arrived  at  the  age  of  21 
years,  the  sum  of  £100  each,  with  the  proviso 
that.  If  it  should  so  happen  that  the  nephews 
should  l>e  of  age  before  the  devisee  should 
be  In  possession  of  the  land,  he  should  not  be 
bound  to  make  the  payments  to  them  until 
two  years  after  his  taking  possession.  The 
court  said:  "It  seems  to  us  that  the  hundred 
pounds  was  not  Intended  by  the  testator  to 
be  a  personal  debt  on  the  devisee  only,  but  it 
was  to  arise  out  of  the  land  after  the  devisee 
should  get  into  the  possession  of  the  some, 
and  he  be  able  to  make  It  out  of  the  rents 
and  profits.  Therefore  It  was  a  charge  on 
the  land."  In  a  former  part  of  the  opinion 
It  was  said:  "We  think  it  was  an  equitable 
cliarge;  that  Is,  that  In  this  court  the  land 
is  to  be  regarded  as  security  for  It"  In  our 
case  there  is  nothing  whatever  to  indicate 
that  the  money  that  the  devisee,  by  accepting 
the  devise,  assumed  to  pay  his  brothers  Rol>- 
ert  and  William,  was  "to  arise  out  of  the 
land,"  or  tliat  he  was  "to  make  It  out  of  the 
rents  and  profits."  Hence  there  Is  not  here 
the  premise  from  which.  In  Aston  r.  Gallo- 
way, the  conclusion  was  dravni,  "therefore 


it  was  a  charge  on  the  land."  But  however 
that  may  l>e,  we  have  here  a  right  of  action 
against  John  Rice  personally  In  favor  of  the 
plalntlH,  accruing  In  1869,  and  suit  brought 
thereon  in  1894.  If  we  assume  that  a  pay- 
ment was  made  in  1876,  and  that  time  is  to 
t>e  reckoned  from  that  date,  the  cause  of  ac- 
tion, considered  as  merely  a  personal  debt  of 
John  Rice,  is  clearly  barred,  for  his  liability 
to  pay  grows  out  of  a  contract  implied  from 
his  taking  the  land,  and  the  limitation  of  the 
Code,  §  155  (1)  (three  years),  we  think,  applies 
to  it  And  if  we  consider  the  plalntilTs  cause 
of  action  as  not  merely  a  personal  claim 
against  John  Rice,  but  also  a  right  to  enforce 
a  lien  or  charge  on  his  land,  the  same  con- 
clusion must  be  arrived  at  for  more  than  ten 
years  had  elapsed  between  the  date  of  the 
alleged  payment  and  the  bringing  of  this  ac- 
tion, and  that  period  Is  a  bar  to  the  enforce- 
ment of  any  charge  on  land,  such  as  this  is 
claimed  to  be.  Code,  8  158.  We  can  see  noth- 
ing in  the  rdation  of  this  debtor,  John  Rice, 
to  this  creditor,  the  plaintiff,  to  prevent  the 
running  of  the  statute.  We  assume  the  facts 
to  be  as  Insisted  upon  by  the  plaintiff,  and 
upon  those  facts  we  adjudge,  as  his  honor 
did,  that  his  alleged  cause  of  action  Is  barred 
by  the  statute  of  limitations.  Hence  It  is  not 
necessary  to  consider  the  other  exceptions 
taken  on  the  trial.     Affirmed. 


(115  N.  c.  m 

TUCKER  V.  MOYB  et  al. 

(Snpreme  Court  of  North  Carolina.  Oct  16; 

1894.) 

CONSTRUOTION  OF  WiLL — ADVAKCEMBim. 

Where  a  will  directs  that  the  estate  be 
equally  divided  among  four  persons,  deducting 
from  the  stiare  of  one  certain  money  advance- 
ments, and  the  amount  of  the  advancement  ex- 
ceeds the  legacy,  the  legatee  must  account  to 
the  estate  for  the  difference. 

Appeal  from  superior  court  Pitt  county; 
Bynum,  Judge. 

Action  by  J.  L.  Tucker,  executor,  against 
Catharine  Moye,  8.  8.  Qninerly,  and  others, 
for  the  construction  of  a  will.  From  the 
Judgment  rendered,  defendant  Quinerly  ap- 
peals.   Reversed. 

James  E.  Moore,  for  appellant 

BURWBLL,  J.  In  Lassiter  v.  Wood,  63  N. 
O.  360,  Mr.  Justice  Reade  said  of  the  will 
then  being  interpreted:  "It  Is  apparent  that 
the  leading  purx>ose  of  the  testator  was  to 
make  all  his  children  equal.  The  purpose  of 
the  testator  as  gathered  from  the  will  is  al- 
ways to  tie  carried  out  by  the  court  and 
minor  considerations,  when  they  come  in  the 
way,  must  yield.  Especially  is  this  so  when 
the  purpose  la  In  consonance  with  Justice  and 
natural  affection."  Of  the  will  we  have  un- 
der consideration  here  it  may  be  said,  we 
thinly  that  It  Is  apparent  that  the  leading 
purpose  of  the  testatrix  seems  to  have  been 
to  divide  her  estate  equally  between  certain 
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persons  named  therein.  She  gaye  to  the  ap- 
pellant one-fourth  of  her  estate,  and  to  the 
plaintiff  one-fourth.  Her  estate  consisted  of 
three  promlssoi^  notes,  amounting  to  $4,- 
000  principal  money,  and  "a  small  amount  of 
personal  property,  which  has  since  been  sold 
for  $30."  This  general  purpose  of  the  testa- 
trix, that  her  estate  should  be  divided  Into 
four  equal  parts,  of  which  the  appellant 
should  have  one,  must  be  carried  out,  and 
minor  considerations  must  yield  to  it  The 
words  used  by  the  testatrix  in  the  third  item 
of  her  win  must  be  so  constmed  as  to  make 
them  harmonize  with  this  general  purpose. 
If  such  a  construction  can  be  reasonably  put 
upon  them.  It  seems  to  us  that  this  can  be 
done,  for  we  have  only  to  declare  that  when 
the  testatrix  said  that  from  the  plaintiff's 
one-fourth  of  her  estate  he  should  deduct 
$2,000,  with  Interest,  advanced  to  him,  for 
which  she  held  his  note,  she  meant  only  that 
that  note  should  be  used  as  might  be  neces- 
sary in  settlement  of  plainttfTs  share  of  the 
estate.  And  if  it  Is  said  that  this  construc- 
tion does  violence  to  the  words  used  in  said 
item,  it  may  be  replied  that  the  construction 
contended  for  by  the  plaintiff  and  adopted  by 
his  honor  seems  to  us  to  do  violence  to  the 
whole  will,  and  to  thwart  its  apparent  gen- 
eral purpose,  which  is  in  consonance  with  Jus- 
tice and  natural  affection.  This  is  more  rea- 
sonable, we  think,  than  a  construction  that 
will  bring  us  to  the  conclusion  that  the  testa- 
trix meant  that  one  of  her  legatees,  to  whom 
she  gave  one-fourth  of  her  estate,  should  get 
nothing,  while  another  legatee,  to  whom  she 
likewise  gave  one-fourth  of  her  estate,  should 
get  what  was  worth  more  than  $2,000.  The 
construction  contended  for  by  the  plaintiff 
would  bring  about  that  result,  it  seems,  if 
adopted,  and  that,  too,  while,  so  far  as  ap- 
pears, the  condition  of  her  estate  was  not 
changed  between  the  date  of  her  will  and 
her  death.  Our  conclusion  is  that  In  a  settle- 
ment with  the  appellant  for  his  one-fourth 
part  of  the  estate  of  the  testatrix  the  plaintiff 
must  account  for  the  note  mentioned  in  the 
third  item  of  the  wUL    Reversed. 


<U5  N.  C.  K7) 

HARRIS  V.  HARRI& 

(Supreme  Court  vt  North  Oarolina.    Oct  16, 

1894.) 

Validitt  ot  Divorob— Pessohal  Serviob— Ccs- 
«ODT  OF  Child — Afplioation  bt  Nonuesidint. 

1.  A  divorce  obtained  by  the  wife  without 
personal  service  on  the  hnsSand,  a  resident  of 
another  state,  has  no  extraterritorial  validity. 

2.  Tile  conrt  will  not  deliver  a  child  into 
the  custody  of  a  nonresident  mother  if  it  does 
not  appenr  that  the  child  desires  to  go  to  her, 
or  that  the  husband  is  not  a  proper  person  to 
have  it,  or  that  the  child  will  be  benefited  b; 
the  change. 

Appeal  trom  auperlor  coort.  Buncombe 
ooimty;  Shuford,  Judge. 

Petition  for  habeas  corpus  by  Florence  R. 
Harris  against  0.  J.  Harris  for  the  custody 


of  their  minmr  son.     Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

W.  W.  Jones  and  J.  J.  Hooker,  for  appel- 
lant.   J.  H.  Herrimon,  for  appellee. 

CLARK,  J.  The  decree  of  divorce  obtained 
by  the  wife,  resident  in  Colwado,  against 
the  husband,  domiciled  In  this  state,  without 
personal  service  upon  him.  Is  a  nullity  In 
this  statew  Irby  v.  Wilson,  21  N.  C.  668.  At 
the  most.  It  could  only  be  valid  In  the  state 
where  It  was  granted,  It  can  have  no  extras 
territorial  validity.  Davidson  v.  Sharpe,  28 
N.  0.  14;  Schonwald  v.  Schonwald,  65  N.  C. 
367.  Arrington  v.  Arrlngton,  102  N.  C.  491, 
9  S.  E.  200,  reaffirms  Irby  v.  Wilson,  supra, 
though  the  divorce  In  the  Arrington  Case 
was  upheld,  because  of  the  appearance  of  the 
defendant  to  the  action.  State  v.  Schlachter, 
61  N.  C.  620,  merely  holds  that,  where  a 
person  divorced  by  a  decree  valid  In  the 
state  where  granted  marries  another  by  a 
marriage  recognized  as  valid  in  such  state, 
the  validity  of  the  latter  marriage  cannot 
be  questioned  by  an  Indictment  tor  for- 
nication and  adultery  in  this  state  on  their 
removal  hare.  The  decree  obtained  in  Col- 
orado, upon  constructive  service  by  publi- 
cation, and  by  sending  summons  through 
the  mall  to  the  defendant  in  this  states 
has  no  validity  hen  (Long  v.  Insurance 
C3o.,  114  N.  C.  465,  19  S.  B.  347;  Wilson  t. 
Seligman,  144  U.  &  41,  12  Sup.  Ot  641),  ei- 
ther as  to  the  relation  of  the  parties  or  as 
to  the  custody  of  the  child,  which,  at  the  time 
of  the  proceeding,  was  domiciled  with  its 
father.  In  North  Carolina.  This  is  therefore 
to  be  treated  simply  as  a  contest  upon  habeas 
corpus  between  husband  and  wife,  living  In 
separation,  without  being  divorced,  as  to  the 
custody  of  the  child,  under  Code,  {  1661. 
This  rests  in  the  sound  discretion  of  the 
judge,  subject;  however,  to  review  on  appeal 
upon  the  facta  found,  as  provided  by  Ode, 
t  1662.  According  to  the  findings  of  fact, 
the  father  is  a  suitable  person  to  have  the 
custody  of  the  boy,  9%  years  old.  It  does 
not  appear  that  the  mother  (who  already  has 
the  only  other  child)  Is  In  any  wise  more 
suitable  than  the  father.  The  father  Is  dom- 
iciled in  this  state.  The  mother  Is  a  non- 
resident Under  these  circumstances,  unless 
more  shall  appear,  the  custody  should  remain 
with  the  father.  The  court  certainly  would 
not,  upon  these  facts,  award  the  custody  to 
a  person  ont  of  the  state.  To  award  the 
custody  alternately  to  the  father  and  the  non- 
resident mother  would  be  to  place  the  child 
ont  of  the  jurisdiction  of  the  court  so  that 
it  wonld  be  impossible  to  enforce  so  much 
of  the  decree  as  directs  the  return  of  the 
child  to  the  father  after  the  specified  time. 
The  bond  might  possibly  secure  the  payment 
of  damages,  but  not  the  return  of  the  child. 
The  court,  under  special  circumstances,  may 
allow  an  Infant  ward  to  go  ont  of  its  Juris- 
diction, but  it  will  not  abdicate  its  functions, 
and.  upon  the  state  of  facts  here  appearinc. 
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take  the  cliOd  firom  a  father  of  good  charae- 
ter,  who  Is  taking  every  proper  care  of  It, 
and  place  it  out  of  the  reach  of  Its  process, 
and  beyond  its  controL  Dawson  v.  Jay,  3 
De  Gex,  M.  &  G.  764.  Indeed,  It  both  parties 
resided  here,  the  law  would  not  take  the 
child  by  the  process  of  the  court  from  the 
custody  of  the  father,  and  award  it  to  the 
moth^,  unless  It  appeared  that  the  interest 
of  the  child  required  it  Symington  v.  Sy- 
mington, U  R.  2  H.  li.  Sc.  415;  People  v. 
Humphreys,  24  Barb.  526.  What  the  pref- 
erences of  the  child  were  Is  not  found  as  a 
fact,  though  this  has  weight  always  with  a 
court  in  such  cases,  according  to  the  age  and 
Intelligence  of  the  child.  It  does  not  appear 
in  this  case  that  the  child  desired  to  go  to 
the  mother,  nor  that  its  welfare  would  be 
promoted  by  such  change  of  custody.  The 
prayer  of  the  petitioner  should  have  been 
denied.    Brror. 

(115  N.  C.  85) 

GASKINS  T.  DAVIS. 

(Supreme  Court  of  North  Carolina.     Oct.  16, 

1894.) 

Plbadino — CosysKSioN  OF  Logs  —  Increasb  in 
Value— TRiKsrORTATios  to  Distaxt  Point. 

1.  A  connterclaim  defectively  stated  is  cur- 
ed by  a  reply  which  contains  the  allegations 
omitted  therefrom. 

2.  One  who,  believing  he  is  on  his  own  land, 
cats  logs  from  the  land  of  another,  cannot, 
when  they  are  retnken  by  the  lawful  owner,  set 
up  a  claim  for  their  increase  in  value,  caused 
by  his  having  transiported  them  to  a  place  where 
there  was  a  ready  market,  nor  can  he  set  np 
such  claim  in  an  action  by  the  owner  against 
him  for  damages  for  cutting  other  logs. 

Appeal  from  superior  court,  Craren  county; 
Bynum,  Judge. 

Action  of  trespass  by  Patsy  Ann  Gaskins 
against  Henry  C.  Davis.  Judgment  was  ren- 
dered for  def^idant,  and  plaintltf  appeals. 
Reversed. 

W.  W.  Clark,  for  appellant  P.  M.  Sim- 
mons and  P.  M.  Pearsall,  for  appellee. 

AVERY,  J.  The  plalntUTs  complaint  Is  in 
the  nature  of  a  declaration  for  trespass  in 
the  entry  by  the  defendant  upon  her  land, 
after  being  forbidden,  and  cutting,  carrying 
away,  and  converting  to  his  own  use  valuable 
timber  that  was  growing  thereon,  to  her 
damage  $500.  The  logs,  after  being  severed, 
were  transported  to  Newbem  in  two  lots,  one 
of  which  lots  was  seized  by  piaintifF  after 
reaching  that  city,  where  it  was  much  more 
valuable  than  at  the  stump,  and  was  sold 
by  her  for  the  sum  of  $112.  The  other  lot 
was  converted  into  boards  and  sold  by  the 
defendant  The  defendant;  for  a  second  de- 
fense, sets  np  by  way  of  counterclaim  the 
seizure  of  the  logs  by  the  plafntiff;  and 
though  the  counterclaim  may  be  a  defective 
statement  of  the  defendant's  cause  of  ac- 
tion, in  that  it  falls  to  aver  an  unlawful  tak- 
ing, the  defect  is  cured,  if  the  counterclaim 
can  be  maintained  at  all,  by  the  reply,  which. 


by  way  of  alder,  raises  OB  question  of  the 
rightfulness  of  the  seizure.  The  well-estab- 
lished rule  Is  that  in  such  cases  the  injured 
party  is  entitled  to  recover  of  the  trespasser 
the  value  of  the  timber  where  It  was  first 
severed  from  the  land  and  became  a  chattel 
(Bennett  v.  Thompson,  13  Ired.  146),  together 
with  adequate  damage  for  any  Injury  done  to 
the  land  in  removing  It  therefrom.  As  long 
as  the  timber  taken  was  not  changed  Into  a 
different  species,  as  by  sawing  into  boards, 
the  owner  of  the  laud  retained  her  righi  of 
property  in  the  specific  logs  as  fully  as  when 
by  severance  it  became  her  chattel,  instead 
of  a  part  of  the  realty  belonging  to  her.  Pot- 
ter V.  Mardre,  74  N.  C  40.  The  value  of  the 
material  taken  Indicates  the  extent  of  the 
loss,  where  there  are  no  circumstances  of  ag- 
gravation or  willfulness  shown,  and  is  the 
usual  measure  of  damages.  Wha:«  the  tres- 
passer has  converted  the  iHX>perty  taken  into 
a  diff^ent  species,  under  tlie  rule  of  the 
civil  law  which  we  have  adopted,  the  article. 
In  its  altered  state,  cannot  be  recovered,  but 
only  damages  for  the  wrongful  taking  and 
conversion,  when  the  change  in  its  form  is 
"made  by  one  who  Is  acting  in  good  faith,  and 
under  an  honest  belief  that  the  title  was  in 
him."  In  Potter  v.  Mardre,  supra,  Rodman, 
J.,  delivering  the  opinion  of  the  court,  says: 
"The  principle  of  equity  Tapplted  in  that  case] 
is  supported  by  the  analogy  of  the  rule  estab- 
lished in  this  state  by  the  decisions  which 
hold  that  a  vendee  of  land  by  a  parol  «»- 
tract  of  sale,  who  takes  possession  and  makes 
improvements,  and  is  afterwards  ejected  by 
the  vendor,  may  recover  the  value  of  his  im- 
provements. All>ea  V.  GrlfBn,  2  Dev.  &  B. 
Eq.  9.  So  if  one  who  has  purchased  land 
from  another,  not  having  title,  enters  and  im- 
proves, believing  his  title  good,  and  is  ejected 
by  the  rightful  owner,  he  is  entitled  to  com- 
pensation. In  both  cases  one  who  Is  morally 
Innocent  has  confused  his  property  with  that 
of  another,  and  he  is  held  entitled  to  sep- 
arate it  in  the  only  way  it  can  be  done,  viz. 
by  being  allowed  the  value  of  his  improve- 
ments in  the  raw  material."  The  Judge  laid 
down  correctly  the  rule  as  to  the  damage 
that  the  plaintiff  was  entitled  to  recover  of 
the  defendant  for  the  original  trespass,— the 
value  of  the  logs  when  severed  at  the  stump, 
and  adequate  damage  for  Injury  done  to  the 
land  in  removing  them.  Potter  v.  Mardre, 
supra;  5  Am.  &  Eng.  Enc.  Law,  p.  3C;  Ross 
V.  Scott,  15  Lea,  479.  The  character  of  the 
logs  had  not  been  changed  by  cutting  and 
transporting  to  Newbem,  but  the  value  had 
probably  been  greatly  enhanced.  The  ap- 
proved rule,  wh^e  the  plalntlS  is  asking 
damage  for  the  trespass,  seems  to  be  that 
the  owner  is  entitled  to  recover  the  value  of 
the  logs  when  and  where  they  were  severed, 
and  without  abatement  for  the  cost  of  sever- 
ance. Coal  Co.  V.  McMillan,  49  Md.  649. 
But  If  he  prefers  to  follow  and  claim  the 
timba?  removed,  he  is  entitled  to  do  so,  as 
long  as  the  species  remains  unchanged.    The 
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plaintiff  w&B  entitled  to  ncorer  in  a  dalm 
and  delivery  proceeding  the  logs  that  she 
seems  to  Iiave  acquired  peaceful  possession 
of  without  action.  Was  the  defendant  en- 
titled,  by  way  of  recoupment,  to  the  benefit 
of  the  enhanced  value  imparted  to  the  prop- 
erty by  transporting  it  to  market?  Had  they 
been  sawed  up  in  planks,  and  used  to  con- 
struct a  boat,  the  plaintiff  would  not  have 
been  entitled  to  recover  the  boat,  or  the  ma- 
terial used  in  Its  constractlon.  But  If  the 
plaintiff  liad  ibea  unlawfully  seized  and  lost 
or  destroyed  the  boat,  and  the  defendant  had 
been  thereby  driven  to  an  action  to  recover 
comxMinsation  for  his  loss,  he  might  have  re- 
covered the  value  of  the  boat,  together  with 
the  damage,  if  any,  done  to  bis  land  in  re- 
moving it  therefrom;  but  the  present  plain- 
tiff would  have  been  entitled  "to  deduct  or 
recoup,  by  way  of  counterclaim,  the  value  of 
the  timber  which  was  manufactured  Into  the 
canoe.  Just  after  It  was  felled  and  converted 
Into  a  chattel."  Potter  v.  Mardre,  supra.  It 
seems  to  have  Tieea  conceded  that  the  defend- 
ant cut  and  carried  away  the  logs  under  the 
honest  bat  mistaken  belief  that  the  land  upon 
whlcli  they  were  growing  was  Ills  own. 
Where  a  trespasser  acts  in  good  faith  under 
a  dalm  of  right  in  removing  timber,  though 
he  may  not  be  allowed  compensation  for  the 
cost  of  converting  the  tree  into  a  chattel,  may 
he  not  recoup.  In  analogy  to  the  equitable  doc- 
trine of  betterments,  for  additional  value  im- 
parted to  the  property  after  Its  conversion  in- 
to a  chattel,  and  before  it  is  changed  into  a 
different  species?  The  Judge  below.  In  allow- 
ing the  defendant,  by  way  of  recoupment, 
the  benefit  of  the  enhanced  value  Imparted  to 
the  logs  by  removal  from  the  stump  to  the 
Newbem  market,  seems  to  have  acted  upon 
the  idea  that  the  defendant,  by  reason  of  his 
good  faith,  was  entitled  to  the  twneflt  of  the 
Improvement  in  value  Imparted  by  his  labor 
and  expense^  .  In  Ross  v.  Scott,  supra,  where 
it  appeared  that  the  defendant  had  entered 
upon  land  to  mine  for  coal,  and,  under  the 
honest  but  erroneous  belief  that  he  was  the 
owner,  had  built  houses  thereon.  It  was  held 
that  the  plaintiff  might  recover  the  cost  of 
the  coal  In  situ,  subject  to  reduction  by  an 
allowance  for  permanent  improvements  put 
upon  the  land.  See,  also,  In  re  United 
Merthyr  Collieries  Co.,  L.  R.  15  Bq.  46;  Hil- 
ton V.  Woods,  L.  R.  4  Eq.  432;  Forsyth  t. 
Wells,  41  Pa.  St  291.  The  weight  of  authori- 
ty, it  must  be  conceded,  sustains  the  rule 
that,  where  the  action  is  brought  for  damages 
for  logs  cut  and  removed  In  the  honest  belief 
on  the  part  of  the  trespasser  that  he  had  title 
to  them,  the  measure  of  damages  Is  the  value 
in  the  woods  from  which  they  were  taken, 
with  the  amount  of  injury  Incident  to  re- 
moval, not  at  the  mill  where  they  were  car- 
ried to  be  sawed.  Tllden  v.  Johnson,  52  Vt 
e28,  36  Am.  Kep.  769,  and  note,  770;  Herdic 
».  Young,  56  Pa.  St  176;  Hill  v.  Canfleld,  56 
Pa.  St  454;  Moody  v.  Whitney,  38  Me.  174; 
Cushlng  T.  Longfellow,  26  Me.  306;  GoUer  T. 


Fett,  80  OaL  482;  Foote  t.  Merrin,  54  N.  R 
486;  RaUway  Co.  v.  Hutchins,  32  Ohio  St  571. 
In  the  absence  of  any  evidence  that  would 
Justify  the  assessment  of  vindictive  damages, 
there  is  only  one  exception  to  the  rule,  as  we 
have  stated  it  and  that  is  where  the  trees 
destroyed  are  not  the  ordinary  timber  of  the 
forest  but  are  peculiarly  valuable  for  orna- 
ment or  as  shade  trees. 

It  being  settled  in  this  state  tliat  the  right 
to  the  specific  chattel,  which  vests  on  sever- 
ance from  the  land  in  the  owner  of  the  soil, 
remains  In  him  till  the  species  Is  changed, 
we  are  constrained  to  go  further,  though 
It  may  sometimes  subject  a  mistaken  tres- 
passer to  hardship,  and  hold  that  the  true 
owner  is  entitled  to  regain  possession  of  a 
log  cut  and  removed  from  his  land,  dthor 
by  recapture  or  by  any  other  remedy  pro- 
vided by  law,  whatever  additional  value  may 
have  been  Imparted  to  It  by  transporting  it 
to  a  better  market  or  by  any  Improvements 
in  its  condition  short  of  an  actual  alteration 
of  species.  In  Weymouth  v.  Railroad  Co., 
17  Wis.  550,  the  court  say:  "In  determining 
the  question  of  recaption  the  law  must  either 
allow  the  owner  to  retake  the  property,  or  it 
must  hold  that  he  has  lost  his  right  by  the 
wrongful  act  of  another.  If  retaken  at  all. 
It  must  be  taken  as  It  is  found,  though  en- 
hanced in  value  by  the  trespasser.  It  cannot 
be  returned  to  Its  original  condition.  The 
law,  therefore,  being  obliged  to  say  either 
that  the  wrongdoer  shall  lose  his  labor,  or 
the  owner  shall  lose  the  right  to  take  the 
property  wherever  he  may  find  It  very  prop- 
erly decides  In  favor  of  the  latter.  But  where 
the  owner  voluntarily  waives  the  right  to  re- 
claim the  prop«ty  Itself,  and  sues  for  dam- 
ages, the  difficulty  of  separating  the  sor 
hanced  value  from  the  original  value  no  long- 
er exists.  It  Is  then  entirely  practicable  to 
give  the  owner  the  entire  value  that  was 
taken  from  him,  which  it  seems  that  natural 
Justice  requires,  without  adding  to  it  such 
value  as  the  property  may  have  afterwards 
acquired  from  the  labor  of  the  defendant  In 
the  case  of  recaption  the  law  does  not  allow 
It  because  it  Is  absolute  justice  that  the  orig- 
inal owner  should  have  the  additional  value. 
But  where  the  wrongdoer  has  by  his  own 
act  created  a  state  of  facts,  when  either  be 
or  the  owner  must  lose,  then  the  law  says 
the  wrongdoer  shall  lose."  Id.,  26  Am.  Rep. 
629,  note.  When,  therefore,  the  plaintiff  re- 
captured the  one  lot  of  logs  that  had  bew 
enhanced  In  value  by  transportation  from 
the  stump  to  the  city  market,  she  but  exer- 
cised the  right  given  her  by  law  to  peace- 
fully regain  possesi^on  of  her  own  diattelB 
wherever  found.  She  was  guilty  of  no  in- 
fringement of  the  rights  of  the  defendant,  for 
which  an  action  would  lie.  It  is  familiar 
learning  that  a  defendant  can  only  maintain 
successfully  a  counterclaim  when  It  Is  ot 
such  a  nature  that  he  could  recover  upon  It 
in  a  separate  suit  brought  against  the  plaln- 
tifC    The  defendant  could  not  recover,  ther»> 
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tore,  either  In  a  distinct  action  tor  the  taking 
of  the  logs,  or  hy  way  of  counterclaim. 
When  the  plalntifT  recaptured  the  logs  she 
was  guilty  of  no  wrong,  and  the  question  of 
title  to  the  propCTty  so  rightfully  taken  was 
eliminated  from  all  possible  future  contro- 
versy. Her  remedy  by  act  of  the  law  re- 
mained as  to  so  many  of  the  logs  as  she  had 
not  regained  possession  of  by  her  own  act. 
After  she  had  recaptured  one  lot  the  property 
In  them  In  their  altered  state,  and  at  the  new 
situs,  revested  in  her,  with  the  absolute  jus 
disponendi,  as  In  the  case  of  her  other  per- 
sonal property.  Nothing  remained  to  be  ad- 
Justed  In  the  courts,  except  her  claim  for 
damages  for  the  taking  of  the  other  lot  and 
the  Injury  to  the  land,  if  any,  incident  to  the 
removal  of  both  lots.  It  was  error,  there- 
fore, to  instruct  the  jury  that  the  enhanced 
value  Imparted  by  removal  to  the  one  lot 
of  logH  might  be  allowed  the  defendant  as  a 
counterclaim,  so  as  to  set  off  the  damages 
assessed  tar  injury  to  the  land  and  for  the 
value  at  the  stump  of  the  other  lot,  and  the 
plaintiff  is  entitled  to  a  new  trlaL 


(U5  N.  C.  824) 

MADDOX  et  al.  v.  ATLANTIC  &  N.  C.  R. 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  16, 

1894.) 

Dbclaratioxs — Of  Piaistipp's  Assiosos — Ad- 
missibility AGAixsT  Plaintiff. 
Where  the  ownership  of  a  draft  and  bill 
of  lading  are  in  issue,  declarations  made  since 
the  date  of  the  alleged  transfer  of  the  instru- 
ments to  plaintiff,  by  one  under  whom  plaintiff 
claims,  but  whom  he  has  not  called  as  a  wit- 
ness, are  inadmissible  to  disprove  such  trans- 
fer. 

Appeal  from  superior  court.  Craven  county; 
Bynum,  Judge. 

Action  by  Maddox,  Uucker  &  Co.  and  tlie 
Maddox-Rucker  Banking  Company  against 
the  Atlantic  &  North  Carolina  Ballroad  Com- 
pany and  another  to  recover  possession  of  a 
sawmill  and  fixtures,  and  for  damages  for 
their  detention.  Judgment  for  defendants, 
and  plaintiffs  appeal.     Reversed. 

"The  plaintiffs  claim  title  tlirough  a  bill  of 
lading  Issued  to  the  De  Loach  Mill  Manufac- 
turing Company,  which  plaintiffs  claim  was 
transferred  to  plaintiff  Maddox,  Rucker  & 
Co.  by  the  De  Loach  Mill  Manufacturing  Co. 
The  following  issue  was  submitted  to  the 
Jury:  'Was  the  same  [the  bill  of  lading]  as- 
signed for  value  to  Maddox,  Rucker  &  Go. 
on  or  before  7th  of  August?'  to  which  the  Jury 
answer  'No.'  The  plaintiffs  Introduced  upon 
this  issue  the  deposition  of  W.  L.  Feele,  and 
examined  W.  C  Bryan,  who  testified  that  he 
was  the  collecting  clerk  of  the  National  Bank 
of  Newbem,  and,  as  such,  received  on  Au- 
gust the  3d,  1881,  the  draft  which  is  attadied 
to  the  deposition  of  W.  L.  Peele,  with  a  blU 
of  lading  attached  thereto,  which  was  in- 
dcKTSed  by  the  De  Loach  Mill  Manufacturing 
Oa;  tiiat  tlia  papers  oome  la  the  usual  coarse 


of  tmsinesB,  purporting  to  eame  from  Mad- 
dox, Rucker  &  Co.,  for  whose  account  he  held 
the  same;  tbat  he  Id^itified  the  draft  by 
marks  he  put  upon  it,  but  cannot  say  whetho- 
the  bUl  of  lading  be  same  or  not;  that  the  in- 
dorsement upon  the  bill  of  lading  shown  him, 
a  copy  of  which  is  set  out  in  the  complaint, 
and  the  same  which  is  attached  to  the  deposi- 
tion of  W.  L.  Peele  and  A.  A.  De  Loach,  is  In 
the  same  handwriting  as  the  signature  to  the 
draft,  having  qualified  himself  as  an  expert 
upon  handwriting;  that  he  kept  the  said 
draft  and  bill  of  lading  attached  thereto  until 
the  29th  of  August,  1891,  when  he  returned  It 
to  Maddox,  Rucker  &  Co.  The  plaintiffs  bad 
taken  the  deposition  of  one  A.  A.  De  Loach, 
a  nonresident,  and  the  defendants  had  crosa- 
examlned  said  witness  upon  said  examinaticn. 
The  plaintiffs  declined  to  introduce  said  depo- 
sition upon  the  trial.  (A  copy  of  the  deposi- 
tion is  hereto  annexed,  marked  'A.')  The  de- 
fendants proposed  to  introduce  the  cross-ex- 
amlnation  of  A.  A.  De  Loach,  as  taken  in  dep- 
osition, and  the  exhibits  therein  referred  to^ 
for  the  purpose  of  showing  tiiat  the  bill  of 
lading  referred  to  had  not  been  transferred 
bona  fide  and  for  value  before  the  7th  day 
of  August,  1891.  Upon  the  opening  of  tbe 
deposition,  the  plaintiff  excepted  to  this  p«irt 
of  the  deposition,  and  by  consent  the  excep- 
tion was  left  to  be  determined  upon  the  trial. 
The  plaintiffs  objected  to  the  admission  of 
the  te8tim<»iy— First,  because  the  defendant 
could  not  introduce  the  cross  examination 
without  the  direct  having  first  been  intro- 
duced, and  without  the  witness  having  been 
used  upcm  tiie  trial  by  the  adverse  party, 
which  the  plaintiff  had  not  done;  and,  sec- 
ond, for  that  the  exhibits  proposed  to  be  read 
were  only  the  declaratiMi  of  A.  A.  De  Loach, 
under  whom  the  plaintiffs  claimed,  but  all 
made  at  time  subsequent  to  the  date  of  as- 
signment alleged  to  have  been  made,  and 
which  was  in  Issue,  then  being  tried,  the  de- 
fendants then  claiming  under  the  same  per- 
son." 

W.  D.  Mclver,  for  appeOaats.  W.  W. 
Clark,  for  appellees. 

BUKWBLL,  J.  Upon  the  trial  the  plain- 
tiffs submitted  evidence  which.  If  believed 
by  the  jury,  made  out  for  them  a  prima  fade 
case,  according  to  the  principle  established 
when  this  cause  was  before  the  court  on  a 
former  appeal  111  N.  0.  122,  15  a  B.  93S. 
That  evidence  tended  to  show  that  the  plain- 
tiffs were  owners  of  the  draft,  and  also  of  tiia 
attached  bill  of  lading,  by  virtue  of  an  in- 
dorsement of  it  to  them  by  the  consignor,  the 
De  Loach  Mill  Manufacturing  Company,  tiie 
shipment  being  to  the  order  of  the  said  coa- 
signor,  and  the  indorsement  being  made  b^ 
A.  A.  De  Loach,  the  president  of  the  com- 
pany. If  A.  A.  De  Loach  had  testified  on 
the  plaintiffs'  behalf  that  they  were  the  own- 
ers of  the  bill  of  lading,  and  that  he,  as  presi- 
dent of  the  company,  had  transferred  it  to 
Qiem  by  Indorsemoit  at  a  certain  time^  tliaa 
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it  wonld  have  been,  of  eonrae,  entirely  com- 
petent for  the  defendants  to  abow,  tor  the 
pm-pose  of  weakening  the  force  of  hla  testi- 
mony, that,  since  the  date  of  the  alleged 
transfer  of  the  bill  of  lading,  he  bad  made 
statements,  oral  or  written,  contradictory  of 
or  inconsistent  with  his  testimony.  But  the 
plaintiffs  saiw  fit  not  to  use  him  as  a  witness 
in  their  behalf,  and  thus  rendered  Ills  declara- 
tions abont  the  fact  at  issue  entirely  irrele- 
vant; hence  the  telegram  and  letters  written 
and  sent  by  him  after  the  alleged  transfer  of 
the  bill  of  lading  and  the  drawing  of  the  ac- 
companying draft  to  plaintiffs'  order,  and  put 
in  evidence  by  the  defendants,  and  admitted 
over  the  plaintiffs'  objection,  should  have 
been  excluded.  There  was  no  evidence  that 
In  any  way  connected  the  plaintiffs  with  this 
telegram  and  these  letters,  and  no  statement 
therein  contained  should  be  allowed  to  affect 
their  rights.  It  matters  not  in  what  manner 
the  sending  of  the  telegram  and  the  writing 
of  the  letters  by  De  Loach  was  proved,— 
whether  by  his  testimony  as  a  witness  pres- 
ent at  the  trial,  and  put  upon  the  witness 
stand  by  the  defendants,  or  by  his  depositicMi, 
these  declarations  of  his  should  have  been 
excluded.  It  Is  not  necessary,  therefore,  to 
decide  whether  a  defendant,  upcn  the  trial  of 
a  cause,  should  l>e  allowed  to  Tise  for  his  own 
purposes  a  portion  of  the  deposition  of  a  wit- 
ness which  was  taken  at  the  instance  of  the 
plaintiffs,— whether  he  should  be  allowed  to 
put  in  evidence  what  the  witness  said  under 
his  cross-examination,  without  also  patting 
in  evidence  the  whole  deposition;  for  the 
facts  testified  to  by  this  witness  were  irrele- 
vant facts,  and  had  no  proper  place  in  the 
trial,  whether  established  by  the  introduc- 
tion of  an  entire  deposition  or  part  of  one,  or 
by  the  oral  testimony  of  a  present  witness. 
New  Mai. 

(116  N.  C.  «J1) 

WHITH  V.  NORFOLK  &  S.  R.  CO. 

(Supreme  Conrt  of  North  Carolina.     Oct  16^ 

1894.) 

CABEIBKS— ASSAUIA  OM  PA88B1TOEB  BT  CbBW— 

Boat  Let  for  Excursion. 

1.A  corporation  chartered  aa  a  common 
carrier,  with  power  to  nae  steamboats  as  well 
as  trains,  is  liable  as  a  carrier  to  a  passenger 
on  one  of  its  boats,  thoagh  the  boat  is  at  the 
time  let  for  an  excursion,  where  it  also  lets  the 
crew,  which  is  still  in  its  pay,  and  subject  to  be 
discharged  or  changed  by  it. 

2.  The  liability  of  the  carrier  Is  not  affect- 
ed by  the  fact  that  the  boat  ia  let  to  run  be- 
tween point*  not  on  the  carrier's  regular  lines. 

8.  A  carrier  is  liable  to  a  passenger  where 
Mie  of  the  crew  goes  outside  of  his  line  of  duty 
to  assault  him. 

Appeal  from  superior  cotirt,  Chawan  coun- 
ty: Armfleld,  Judge. 

Action  by  Frank  White  against  tiie  Norfolk 
A  Southern  Railroad  Company  fOr  assault 
on  plaintiff,  while  a  iHUsenger  on  defendant's 
boat,  by  one  of  the  cr«w.  On  the  statement 
of  the  court  that  plaintiff  could  not  recover, 
he  took  a  nonsuit,  and  appeals.     New  trial 


It  Is  alleged  in  the  complaint,  and  admitted 
In  the  answer,  that  defendant  was  on  the 
15th  of  July,  1893,  and  now  is,  a  corpora- 
tion duly  cliartered  imder  the  laws  of  and 
doing  business  in  North  Carolina  as  a  com- 
mon carrier  of  passengers,  and  that  It  did 
on  the  date  stated,  and  does  now,  employ 
and  use,  in  prosecution  of  Its  business,  be- 
sides Its  trains  and  engines,  one  or  more 
steamboats. 

W.  M.  Bond  and  X  H.  Blount,  for  appel- 
lant    Pruden  &  Vann,  for  appellee. 

MacRAB,  J.  The  flrst  contention  of  de- 
fendant is  that  it  is  in  no  event  liable,  be- 
cause the  boat  had  been  chartered  by  Morris 
&  Ferebee  for  the  occasion,  and  the  contract 
of  carriage  was  between  the  last-named  par- 
ties and  plaintiff;  and  It  is  found  in  the  case 
that  "the  defendant  had  no  control  or  direc- 
tion of  said  excursion,  or  of  said  boat,  except 
that  it  employed  the  crew  as  aforesaid." 
But  the  defendant  la  a  corporation  duly 
chartered  under  the  laws  of  North  Carolina, 
and  doing  business  as  a  common  carrier  of 
passengers,  for  the  puripose  of  using  not  only 
its  trains,  but  one  or  more  steamboata  One 
of  these  steamboats  was  chartered  to  Morris 
&  Ferebee.  The  word  "chartered,"  as  here 
used,  means  "hired."  The  defendant  how- 
ever, by  virtue  of  its  franchise,  was  the  com- 
mon carrier,  and  would  have  no  power  to  re- 
lieve itself  of  liability  to  passengers  simply  by 
delegating  its  privilege  to  others.  It  is  upon 
the  same  principle  that  it  lias  been  so  oft«i 
held  that,  unless  there  be  express  authority  by 
statute  to  a  railroad  company  to  lease  its  line, 
the  company  is  liable  for  the  negligent  acts  of 
its  lessee.  See  2  Am.  &  Eng.  Enc.  Law,  p. 
756,  where  many  authorities  are  cited.  It 
will  be  seen,  also,  that  this  boat  was  hired 
fully  manned  by  officers  and  crew  in  the  pay 
of  the  defendant  It  cannot  differ  material- 
ly from  the  hhring  of  a  train  for  the  carrying 
of  an  excursion,  where  the  contract  of  car- 
riage Is  made  between  the  passengers  and 
the  hirers  under  whose  direction  the  ex- 
cursion is  made.  In  the  present  case  the 
boat  was  hired  to  run  from  Edenlon  to  Nag's 
Head,  and  return,  between  certain  hours. 
The  defendant  had  no  control  or  dbrection 
of  the  excursion  or  of  the  boat,  except  that  It 
owned  the  boat  and  employed  the  crew.  The 
crew,  however,  constituted  tbe  agency  by 
which  the  boat  was  run.  There  might  have 
been  a  distinction  If  the  naked  boat  had 
been  let  to  parties  without  further  stipula- 
tion; but  here  the  q)eclflc  object  of  the  ex- 
cursion Is  stated  In  tbe  contract,  and  the 
servants  of  defendant  directed  to  carry  It 
out  "Hiring  a  train  for  an  excursion  does 
not  excuse  the  company  ttom  liability  to  the 
passengers  for  injury  caused  by  their  serv- 
ants." 2  Redf.  Rys.  212.  The  case  of  Skin- 
n»  T.  Railway  Oo^  6  Bxch.  786,  la  dted, 
where  the  declaration  alleged  that  the  plain- 
tiff, at  the  request  of  tbe  defendanta,  be- 
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came  a  passensrer  In  one  of  their  trains  to  be 
carried,  etc.,  for  reward  to  them,  etc.;  that; 
tliroiigh  the  carelessness,  negligence,  and  im- 
proper conduct  of  the  defendants  the  train 
In  which  the  plaintiff  was  such  passenger 
struck  against  another  train,  wberebr  the 
plaintiff  was  injui'ed.  At  the  trial  it  ap- 
peared that  the  train  in  question  had  been 
hired  of  the  company  by  a  benefit  society 
for  an  excursion,  the  tickets  for  which  were 
sold  and  distributed  by  the  treasurer  of  the 
society,  from  whom  the  plaintifC  purchased 
one,  and  that  the  accident  was  occasioned 
by  the  train  In  which  the  plaintiff  was  run- 
ning against  a  train  standing  at  the  station, 
it  being  then  dark.  One  of  the  points  made 
by  defendants  was  that  there  was  no  evi- 
dence that  plaintiff  was  a  passenger  to  be 
carried  by  defendants  for  hire.  Upon  this 
point,  Alderson,  B.,  said:  "The  company,  by 
giving  their  tickets  to  the  treasurer  of  the 
society  to  distribute,  constitute  him  their 
agent  to  contract  with  those  who  take  the 
tickets;  at  all  events,  that  was  a  question 
for  the  Jury." 

The  test  In  such  a  case  as  the  present  Is 
whether  the  defendant  abandoned  the  entire 
control  of  Its  servants,  the  master  and  crew 
of  the  boat,  to  the  hirers.  "If  the  hirer  is 
vested  for  the  time  with  the  exclusive  right 
to  discharge  the  servants  and  employ  others, 
he  alone  Is  responsible  for  their  default." 
Shear.  &  11.  Neg.  §  74,  note  1.  The  defend- 
ants hired  to  H.,  for  a-  day,  a  steamer  and 
crew.  The  crew  were  hired  and  paid  and 
entirely  controlled  by  the  defendant,  who 
also  had  power  to  substitute  others  in  their 
place.  By  the  negligence  of  the  crew,  an 
Injury  was  occasioned  to  the  plaintiff.  Held, 
that  the  defendant  was  liable,  as  the  crew 
were  its  servants,  and  not  those  of  H.  Dal- 
ycU  V.  Tyrer,  El.  Bl.  &  El.  899.  In  this  in- 
stance, would  the  hirers  have  had  the  right 
to  discharge  the  crew  and  employ  others  in 
their  stead?  Or  did  the  defendant  retain 
the  authority  to  employ  and  discharge  them? 
This  contract  of  hiring  Is  something  like  a 
charter  party.  In  which  the  owner  may  either 
let  the  capacity  or  burden  of  the  ship,  con- 
tinuing the  master  and  crew  in  their  em- 
ployment, or  he  may  surrender  the  entire 
ship  to  the  charterer,  who  then  assumes  pos- 
session and  control,  and  provides  himself 
with  master  and  crew.  The  first  is  a  mere 
covenant  for  the  performance  of  a  stipulated 
service,  and  the  owner  is  responsible  under 
such  circumstances  for  the  conduct  of  the 
master  and  crew.  3  Am.  &  Eng.  Enc.  Law, 
p.  144,  note  6. 

It  is  contended  that,  as  the  boat  was  char- 
tered to  run  to  points  not  upon  defendant's 
regular  lines,  the  defendant  would  not  be 
liable,  under  the  facts  of  this  case.  We  tiave 
held  in  Washington  v.  Railroad  Co.,  101  N. 
C.  239,  7  S.  E.  789,  that  a  common  carrier, 
who  entered  into  a  special  contract  to  trans- 
port passengers  or  freight  to  a  point  beyond 
its  own  line  which  can  only  be  reached  by 


another  line^  thereby  constitutes  the  latter 
its  agent  In  the  performance  of  the  contract, 
and  will  be  held  liable  for  any  damage  re- 
sulting from  the  negligence  of  the  agent 
So  we  conceive  that  the  liability  of  the  de- 
fendant would  not  be  affected  by  the  fact 
that  the  boat  was  chartered  to  run  between 
points  not  upon  defendant's  regular  lines. 

It  is  contended,  also,  that  there  Is  a  dis- 
tinction between  the  liability  of  the  master 
for  negligence  and  that  for  a  willful  wrong 
committed  by  the  servant.  Upon  this  point 
we  have  held  in  Hussey  v.  Railroad  Co.,  98 
N.  C.  34,  3  S.  E.  923,  that  "the  rights,  the 
powers,  and  the  duties  of  corporate  bodies 
have  been  so  enlarged  in  modem  times,  and 
these  artificial  persons  have  become  so  nu- 
merous and  entered  so  largely  Into  the  every- 
day transactions  of  life,  that  it  has  become 
the  policy  of  the  law  to  subject  them,  as  far 
as  practicable,  to  the  same  civil  liability  for 
wrongful  acts  as  attach  to  natural  persons; 
and  this  liability  is  not  restricted  to  acta 
committed  within  the  scope  of  granted  pow- 
ers, but  a  corporation  may  be  liable  in  an 
action  for  false  imprisonment,  malicious 
prosecution,  and  libel.  Pierce,  R.  R  273." 
We  have  endeavored  to  show,  however,  fur- 
ther on,  that  the  liability  of  defendant  arises 
here,  not  for  the  negligence  or  wrongful  acts 
of  Its  servants  within  the  scope  of  their  em- 
ployment, but  upon  the  distinct  principle  of 
its  obligation  to  protect  its  passengers  from 
insult  w  harm.  This  being  the  case,  is  de- 
fendant liable  for  the  assault  made  by  its 
engineer  upon  the  plaintiff,  a  passenger? 
Whether  this  wrongful  act  was  done  by  the 
engineer  while  acting  within  the  scope  of 
his  employment  is  of  no  moment  The  doc- 
trine of  respondeat  superior  is  not  involved. 
Its  general  principle  is  that  a  master  Is  liable 
for  the  act  of  his  servant  done  In  the  course 
of  his  employment  about  his  master's  busi- 
ness; but  he  is  not  liable  for  an  act  done 
outside  of  his  employment,  nor  for  the  wanton 
violation  of  the  law  by  him.  Wood,  Mast  & 
S.  552-659.  The  liability  of  defendant  here 
rests  upon  the  obligation  on  the  carrier  not 
only  to  carry  his  passengers  safely,  but  to 
protect  them  from  ill  treatment  from  other 
passengers,  Intruders,  or  employes.  "E3nd- 
ness  and  decency  of  demeanor  Is  a  duty 
not  limited  to  the  officers,  but  extends  to  the 
crew."  Judge  Story,  in  Chamberlain  v. 
Chandler,  3  Mason,  242,  Fed.  Cas.  No.  2575. 
"Passengers  do  not  contract  merely  for  ship 
room  and  transportation  from  one  place 
to  another;  they  also  contract  for  good  treat- 
ment and  against  personal  rudeness  and 
every  wanton  Interference  with  their  per- 
sons, either  by  the  carrier  or  his  agents  em- 
ployed in  the  management  of  the  ship  or 
other  conveyance.  In  respect  to  such  treat- 
ment of  passengers,  not  merely  offlcera,  but 
the  crew,  are  agents  of  the  carriers."  See, 
also,  2  Wood,  Ry.  Law,  {  815.  "It  la  among 
the  implied  provisions  of  the  contract  be- 
tween a  passenger  and  a  railway  company 
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that  the  latter  has  employed  suitable  serr- 
ants  to  mn  its  trains,  and  that  passengeia 
will  receive  proper  treatment  from  tliem; 
and  a  violation  of  this  implied  duty  or  con- 
tract is  actionable  in  fayor  of  the  passenger 
injured  by  its  breacdi,  although  the  act  of 
the  servant  was  willful  and  malicious,  as  for 
a  malicious  assault  upon  a  passenger  com- 
mitted by  any  of  the  train  hands,  whether 
within  the  line  of  his  employment  or  not.  The 
doty  of  the  carrier  towards  a  passenger  is 
contractual,  and  among  other  implied  obli- 
gations is  that  of  protecting  a  passenger  from 
insults  or  assaults  by  other  passeng^s,  or 
by  their  own  servants."  Many  authorities 
are  cited  t*  sustain  this  doctrine.  A  very 
apt  illustration  of  the  distinction  I>etween  the 
consequence  to  the  master  of  the  wrongful 
act  of  the  servant  done  to  one  not  a  passen- 
cer,  and  to  whom  the  master  owed  no  duty, 
and  an  injury  of  a  passenger  by  a  servant, 
wheths  done  within  the  scope  of  tiis  employ- 
ment or  not,  may  be  found  in  Williams  v. 
Car  Co.  (La.)  3  South.  631. 

We  think  there  was  error  in  the  Intimation 
of  his  honor,  and  that  the  case  should  liave 
gone  to  the  Jory.    New  trial 


(42  S.  C.  S92) 

STEWART  V.  GREGG  et  aL 

(Supreme  Court  of  South  Carolina.    Oct  18, 
1894.) 

Distress  fob  Rent — Uxcertaintt  or  Lease. 

1.  One  who  purchases  land  in  the  posses- 
sion of  a  tenant  under  a  lease  from  the  for- 
mer owner  cannot  issue  a  distress  warrant  for 
rent  accruing  after  he  acqnires  title. 

2.  Where  a  Itase  of  land  provides  that  the 
lessor  will  rent  the  lessee  two  moles,  and  the 
rent  reserved  is  a  gross  sum  for  both  the  land 
and  mules,  and  no  separate  rental  is  fixed  for 
each,  there  is  such  an  uncertainty  as  to  the 
amount  reserved  for  the  rent  of  the  land  that 
payment  thereof  cannot  be  enforced  by  distress. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  J.  H.  Hudson,  Judge. 

Aotion  of  replevin  by  A.  S.  Stewart  against 
A.  M.  Gr^g  and  another.  Judgment  was 
rendered  for  defaidants,  and  plaintiiC  ap- 
peals.   Reversed. 

The  following  are  the  requests,  the  charge 
of  the  court,  and  plalntUfs'  exceptions  there- 
to: 

"(1)  That  in  order  for  the  Jury  to  find  for 
the  defendant,  they  must  be  aatisfled  by 
the  preponderance  of  the  evidence  that  a  ten- 
ancy existed  between  defendant  and  plaintiff, 
and  that  in  the  all^^  lease  a  sum  certain 
was  reserved  for  rent  (2)  That  if  the  Jury 
believe  ttiat  the  reiatlcm  of  landlord  and  ten- 
ant existed  between  the  plaintiff  and  M.  A. 
Bowen,  and  that  the  plaintiff  took  possession 
of  the  premises  under  her  lease,  and  that  the 
lease  had  not  expired  when  defendant  pur- 
chased the  lands,  tlieo  the  tenancy  was  a 
continuing  one,  and  a  payment  of  the  rent  to 
his  landlord  under  the  existing  lease  was 
proper.  (3)  That  a  distress  for  rent  of  p^liv 
T.20s.E.no.7— 13 


tiff's  property  by.  a  daimant  oat  of  posses- 
sion, during  and  before  the  expiration  of  the 
lease  under  which  he  entered,  was  impropez 
procedure  as  agaimt  him,  and  that  the  Jiuy 
should  find  for  the  plaintiff.  (4)  That  when 
there  are  other  remedies  provided  by  statute 
for  the  eufoi'cemeat  of  agricultural  Ileus,  a 
distress  was  an  Improper  procedure,  unless 
the  defendant  proves  by  preponderance  of 
evidence  that  there  was  a  lease  written,  or 
by  parol,  in  which  a  certain  sum  was  re- 
served for  rent;  and,  in  order  for  a  lease  to 
exist,  there  must  be  a  mutuality  of  agreement 
between  the  parties  thereto." 

"Gentlemen  of  the  Jury:  I  will  not  have  a 
great  deal  to  say  to  you  in  expounding  the 
law  of  the  case,  and  what  little  I  have  to 
say  to  you  I  will  not  be  able  to  instruct  you 
according  to  the  request  of  the  counsd  for 
the  plaintiff  in  entirety,  in  so  far  as  his  re- 
quest is  In  accordance  with  what  I  have  to 
say  to  you.  1  will  charge  you,  in  so  far  as  his 
request  is  not  In  accordance  with  what  I  have 
to  say  to  you,  I  refuse  the  request.  I  think, 
gentlemen,  that  the  law  bearing  upon  this 
case  is  simple,  and  in  the  present  case,  when 
you  get  to  the  facts,  you  will  not  find  them 
complicated.  Law  is  said,  gentlemen,  to  be 
based  upon  common  reason  and  common 
sense.  It  is  certainly  intended  to  be.  Now,  it 
Is  an  undisputed  fact  in  the  present  case  that 
in  the  fall  of  1889  Mr.  Stewart  rented  ti-om 
Mrs.  Bowen  a  Certain  plantation  in  your 
county  called  the  'Crowfoot  Place,'  which 
Mrs.  Bowen  had  at  that  time  in  her  posses- 
sion, and  claimed  to  be  the  owner  of  it 
That  the  written  lease  was  for  three  years, 
1890,  1891,  and  1892,  and  so  long  as  the  rda- 
tion  of  landlord  and  tenant  existed  between 
Mr.  Stewart  and  Mrs.  Bowen  he  was  bound 
to  pay  the  rent  to  Mrs.  Bowen.  The  con- 
tract whidi  be  had  with  her  was  of  such  a 
character  that  if  be  failed  in  any  one  year  to 
pay  the  rent,  Mrs.  Bowen  could  have  dis- 
trained for  rent  The  contract  is  sufficient 
warrant  for  distress.  Now,  it  is  also  undis- 
puted that  on  the  6th  day  of  January,  1882, 
Mrs.  Bowen's  right,  title,  and  interest  to 
that  land  was  sold  by  a  decree  of  the  court 
in  the  proceeding  to  marshal  assets.  At 
that  sale  Mr.  Graham,  the  present  defend- 
ant, became  the  purchaser.  He  bought  all 
the  rights,  title,  and  Interest  of  Mrs.  Bowen, 
and  became  the  landlord.  He  who  was  the 
tenant  of  Mrs.  Bowen  became  by  operation 
of  law  the  tenant  of  the  new  landlord,  and 
was  boimd  to  attorn  to  the  new  landlord  in 
such  regard.  If,  after  that,  he  recognized 
Mrs.  Bowm  as  landlord,  and  paid  Mrs.  Bow- 
en the  rent,  knowing  the  sale  had  takot 
place,  the  title  had  changed  hands,  why,  he 
paid  at  bis  perlL  That  Is  common  sense. 
If,  when  you  buy  a  tract  of  land  on  which 
there  lived  a  tenant.  Just  as  soon  as  you  get 
the  title  you  have  the  right  to  demand  of  the 
tenant  rent,  and  he  is  bound  to  pay  yon,  and 
should  you  notify  him  that  you  are  the  land 
lord,  and  be  goes  and  pays  the  rent  to  the 
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original  landlord,  he  Incnrs  the  risk  of  pay- 
ing the  rent  again.  It  la  necessaiy  that  he 
should  know  the  change  had  taken  place. 
Did  Mr.  Stewart  know  this?  He  says  him- 
nAt  that  he  attended  the  sale,  heard  the  sale, 
and  that  he  knew  Mr.  Graham  purchased  the 
land.  Subsequent  to  that  time,  in  the  month 
of  February,  the  agent  of  Mr.  Graham  went 
to  talk  about  the  matter,  and  Informed  him 
that  the  title  had  changed,  and  that  the 
new  landlord  would  expect  the  rent  paid  the 
new  landlord,  wh»eupon  Mr.  Stewart,  who 
Is  presumed  to  know  the  law,  to  know  what 
his  duty  wa^  what  his  legal  obligation  was, 
and  was  bound  by  It  whether  he  knew  what 
It  was  or  not,— he  is  presumed  to  know  what 
it  Is,  and  boimd  by  It  whether  he  knew  It  or 
not,— Mr.  Stewart,  of  his  own  free  will  and 
a  correct  knowledge  of  these  facts,  paid 
eight  bales  of  cotton  to  Mrs.  Bowen,  and  In 
doing  so  he  gave  it  away.  He  had  no  right 
to  do  it,  and  he  did  It  at  his  peril.  The  new 
landlord  was  not  getting  any  return  for  rent 
due  that  year  the  landlord,  Graham,  by  Mr. 
White,  makes  the  distress,— the  paper  In  con- 
troversy,—that  la,  has  the  landlord  the  right 
to  distress  or  seize  under  distress  for  rent? 
The  landlord  has  the  right  to  distrain  for 
rent.  Therefore  the  tenant  can't  maintain 
his  action  to  recover  it  back.  The  landlord 
has  a  right  to  seize  upon  the  proceeds  in  pay- 
ment of  his  rent.  In  this  case  Mr.  Stewart 
got  the  property  back  Into  his  possession,  and 
gave  bond  to  pay  the  rent  If  the  suit  goes 
against  him.  I  am  obliged  to  instruct  you, 
gentlemen,  under  the  undisputed  testimony, 
unc<Mitested,  that  In  this  case  Mr.  Stewart 
owed  the  rent  to  Grabam,  although  he  paid 
It  to  Mrs.  Bowen.  He  can't  excuse  hlms^ 
that  way  at  alL  He  bad  fair  warning,  fair 
warning.  Therefore  the  purchase,  Mr.  Gra- 
ham, had  the  right  to  distrain  for  his  teat 
due. 

"Now,  gentlemen,  If  these  undisputed  facts 
are  not  undisputed  facts,  under  the  law  aa 
I  have  explained  to  you,  your  verdict  will 
have  to  be  for  the  plalntUf,  and  your  verdict 
will  have  to  be  In  this  form:  'We  find  for 
the  plaintiff  the  property  In  dispute,  and,  In 
case  the  same  cannot  be  delivered,  we  find 
such  amount  of  money  to  be  the  value  there- 
of.' If  you  find  for  the  defendant,  your  ver- 
dict will  be:  'We  find  for  the  defendant,  Gra- 
ham, the  property  in  dispute.  In  case  the 
same  cannot  be  delivered,  we  find  $345  to  be 
the  value  thereof,*  or  whatever  amount  you 
find  to  be  the  value.  Witnesses  have  said,  In 
valning  the  property  taken,  that  It  was  val- 
ued at  $600,  but  the  debt  claimed  is  only 
$345.  Ton  must  not  misunderstand  me.  If 
you  take  the  undisputed  facts  In  the  case, 
and  apply  them  to  the  law  as  I  have  given  It 
to  you,  that  you  are  obliged  to  find  for  the 
defendant  to  the  amount  of  the  rent  due, 
your  verdict  will  be:  "We  find  for  the  defend- 
ant, B^.  Graham,  the  property  In  dispute. 
If  the  same  cannot  be  delivered,  we  find 
1345,'  or  whatever  amount  yon  find  to  be  the 


value  thereof.  If  there  is  any  mistake  In  the 
histructlon,  you  are  not  responsible  for  It. 
That  falls  on  me.  Write  your  verdict  on  the 
back  here.    Retire  to  your  room." 

The  Jury  being  out  In  the  room  for  some 
time,  the  court  ordered  them  brought  back 
Into  court  for  additional  instructions. 

Additional  charge  to  Jury:  "Mr.  Foreman 
and  Gentlemen:  I  did  not  wish  my  instmc- 
tlons  in  this  case  to  be  misunderstood,  and 
your  delay  caused  me  to  apprehend  that  yoa 
ml{^t  have  misunderstood  my  instruoticMia. 
I  wish  to  say  that  the  responsibility  of  your 
verdict  rests  with  me  almost  entirely,  and  I 
have  left  very  little  for  you  to  consldar,  and 
you  are  to  accept  the  law  as  submitted  to 
yoo  by  the  court  Tou  are  not  responsible 
for  the  Instruction.  I  say  to  yon  that  under 
the  circumstances  and  the  testimony  the  de- 
fendant is  entitled  to  a  verdict,  because  the 
plaintiff  says  he  was  at  that  sale,  and  that 
the  land  was  sold,  and  bought  by  Mr.  Gra- 
ham; and  subsequently.  In  February,  Mr. 
White  went  down  and  spoke  to  him  abont 
the  rent.  Under  the  circumstances  In  the 
testimony,  the  defendant,  Graham,  Is  enti- 
tled to  recover.  You  can't  find  a  verdict  for 
the  plaintiff  under  the  facts.  Yoor  verdict 
must  be  for  the  defendant  The  only  ques- 
tion you  have  to  consido'  la  the  value  of  the 
property.  The  defendant,  Graham,  does  not 
want  the  property  back,  he  Just  only  wants 
the  value  of  hla  rent,  $345.  The  plaintiff, 
Stewai^  says  the  value  of  the  properly  Is 
somewhere  about  five  or  six  hundred  dol- 
lars. Tour  verdict  will  be:  'We  find  f<w 
the  defaidant  the  property  In  dispute,  and, 
in  case  the  same  cannot  be  ddlvered,  we  find 

so  many  ( )  dollars  the  value  thereof,* 

whether  it  la  $345  or  $C00  as  the  value;  Just 
whatevM-  you  find  la  the  value." 

The  plaintiff  (appellant)  thaeupon  submit- 
ted the  following  exceptions  and  grounds  of 
appeal:  "(1)  Because  hla  honor  erred  in  re- 
fusing to  charge  the  jury  that,  in  order  fbr 
them  to  find  for  the  defendant,  they  must  be 
satlafled  by  the  preponderance  of  evidence 
that  a  tenancy  existed  between  the  plaintiff 
and  the  defendant,  and  that  a  sum  certain 
was  agreed  upon  and  reserved  for  such  roit 
(2)  Becanse  his  honor  erred  in  holding  that 
there  was  a  new  contract  between  plaintiff 
and  d^endant  for  rent  of  the  premises  in 
1892,  when  the  lease  between  plaintiff  and 
M.  A.  Bowen  for  same  would  not  expire  be- 
fore 1893.  (3)  Becanse  his  honor,  in  hold- 
ing that  such  new  contract  existed,  erred  in 
holding  that  a  definite  rental  or  sum  certain 
was  not  necessary  to  authorize  the  new  land- 
lord to  distrain  toe  rent.  (4)  Because  hla 
honor  erred  In  refusing  to  charge  the  Jury 
that,  where  there  are  other  remedies  pro- 
vided by  statute  for  the  enfcK-cement  of  agri- 
cultural liens,  a  distress  was  an  Improper 
procedure,  unless  the  defendant  prove  by  pre- 
pondecance  of  evidence  that  tha«  waa  a 
lease,  written  or  by  par(^  in  which  a  soni 
eortaln  was  reserved  f  w  such  rent    (fH  Be- 
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eavae  his  honor  erred  In  dtarging  tbe  Jury: 
'Ton  can't  And  a  verdict  for  the  plaintiff  nnder 
the  facta  Your  rerdict  must  be  for  the  de- 
fendant,'—as  It  iB  respectfully  submitted  that 
the  sufficiency  of  the  evidence  based  upon  the 
testimony  or  'facts'  is  entirely  a  question  for 
the  jury.  (6).  Because  his  honor  erred  in 
charging  the  jury  that  under  the  facts  and 
circumstances  of  this  case  they  must  find  a 
verdict  for  the  defendant,  when  It  is  respect- 
fully submitted  that  the  warrant  upon  which 
the  distress  was  made  was  Illegal,  null,  and 
void.  (7)  Because  his  honor  erred  in  char- 
ging the  jury  that  there  were  no  disputed 
facts,  and  that  they  must  find  for  the  defend- 
ant, when  it  is  respectfully  submitted  that  it 
was  a  question  for  the  jury  to  determine  as 
to  whether  or  not  Hhere  was  a  contract  of 
lease,  the  rent  paid  or  rent  due,  and  whether 
<»:  not  there  was  a  rent  certain  reserved  be- 
tween the  parties." 

McNeill  &  Hursey,  for  appellant  John  T. 
Sloan,  Jr.,  and  Alien  J.  Green,  for  respond- 
ents. 

McIVBR,  O.  J.  This  was  an  action  to 
recover  possession  of  sundry  articles  of  per- 
sonal property  alleged  to  have  been  unlaw- 
foUy  taken  from  the  possession  of  the  plain- 
tiff by  the  defendants.  The  defendants 
justified  the  taking  under  a  distress  warrant 
for  rent  The  following  facts  seem  to  be  un- 
disputed: On  the  12tb  day  of  November, 
1889,  the  plaintiff  leased  from  one  M.  A. 
Bowen  a  certain  tract  of  land,  the  latter 
agreeing  in  the  lease  to  furnish  two  mules 
for  cultivating  said  place,  for  the  term  of 
three  years,  commencing  on  the  1st  day  of 
January,  1890,  the  lessee  agreeing  to  pay  to 
the  lessor,  "as  rent  tar  the  same,"  6,400 
poonds  of  lint  cotton  annually,  to  be  de- 
itvered  on  or  before  the  15th  day  of  Octo- 
ber In  each  year  during  the  currency  of  the 
lease.  There  Is  no  copy  of  this  lease  In- 
corporated In  the  "case,"  but  as  the  same 
was  offered  in  evidence,  the  court,  at  the 
hearing,  nnder  the  rule,  called  for  a  copy 
of  the  lease,  which  was  furnished,  and  Is 
herewith  filed.  On  the  4th  day  of  January, 
1892,  the  premises  leased,  along  with  other 
property,  was  sold  by  the  order  of  the  court 
of  equity  under  proceedings  for  that  pur- 
pose^ to  which  'the  said  M.  A.  Bowen  was  a 
party,  and  the  premises  leased  were  bought 
by  the  defendant  Oraham,  of  which  sale  and 
purchase  the  plaintiff  had  notice  at  the  time, 
be  having  been  present  at  the  sala  Soon 
after  this  sale  the  plaintiff  was  called  on  by 
the  agent  of  Graham,  doubtless  for  the  pur- 
pose of  advising  him  of  the  said  purchase, 
and  notifying  him  that  Graham  would  claim 
the  rent  for  the  year  1892.  On  the  14th  of 
October,  1892,  the  plaintiff  delivered  to  the 
said  M.  A.  Bowen  eight  bales  of  cotton  on 
account  of  the  rent  for  that  year.  Learning 
of  this,  the  defendant  Graham,  through  his 
^gent,  issued  bis  distress  warrant  addressed 


to  his  codefendant,  Gregg,  authorizing  and 
requiring  him  "to  make  distress  of  all  goods 
and  chattels  of  the  said  A.  S.  Stewart  so 
that  you  may  collect  forty-seven  hundred 
and  ten  pounds  of  lint  cotton.  In  merchant- 
able condition,  of  the  value  of  the  sum  of 
three  hundred  and  forty-five  50/100  dollars, 
for  rent  in  arrears  and  due  me  on  the  15th 
day  of  October,  1892."  Under  this  warrant 
the  said  Gregg  seized  the  property  sued  for 
in  this  action,  and  the  same  was  afterwards 
replevied  by  the  plaintiff.  There  is  some 
conflict  in  the  testimony  as  to  what  passed 
between  the  plaintiff  and  the  agent  of  the 
defendant  Graham  when  the  latter  called 
upon  the  former  in  February,  1892,  soon 
after  the  sale,  as  well  as  in  a  subsequent  in- 
terview between  those  parties  in  June,  1892, 
which,  under  the  view  we  take  of  the  case, 
need  not  be  stated.  It  appears  from  the  tes- 
timony that  before  the  distress  warrant  was 
Issued  some  calculation  was  made  by  the 
attorney  of  Graham  with  a  view  to  ascer- 
tain the  amount  due  Graham  for  rent  of  the 
land.  In  which,  after  deducting  so  much  cot- 
ton as  would  pay  for  the  rent  of  the  mules, 
estimated  at  $50,  the  balance  of  the  6,400 
pounds  of  cotton,  to  wit,  4,710  pounds,  valued 
at  something  less  than  8  cents  per  pound,— 
the  amount  cotton  was  understood  to  be 
worth  on  the  15th  of  October,  1892,— would 
produce  the  amount  stated  In  the  distress 
warrant,  viz.  $346.50.  After  the  testimony 
was  closed,  the  plaintiff  submitted  certain 
requests  to  charge,  and  the  circuit  judge, 
without  passing  upon  these  requests  spe- 
cifically, proceeded  to  charge  the  jury  as  set 
out  In  the  "case,"  and  these  requests,  with 
the  charge,  should  be  set  out  In  the  report 
of  the  case.  Under  this  charge  the  jury 
found  a  verdict  in  favor  of  the  defendants 
that  they  were  entitled  to  the  property  In 
dispute^  and.  In  case  the  same  cannot  be  de- 
livered, then  they  found  for  the  defendants 
the  sum  of  $345.50,  thfe  value  thereof.  Judg- 
ment having  been  entered  upon  this  ver- 
dict the  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  should 
likewise  be  embraced  In  the  report  of  the 
case. 

Without  undertaking  to  examine  these 
grounds  seriatim,  we  propose  to  i>olnt  out 
what  we  consider  to  be  errors  In  the  charge. 
When  premises  held  by  a  tenant  under  a 
lease  are  sold  during  the  currency  of  the 
lease,  either  by  the  landlord  himself  or  by 
process  or  order  of  the  court,  there  can  be 
no  doubt  that  the  purchaser  becomes  en- 
titled to  the  rent  from  the  time  of  bis  pur- 
chase, and  may  recover  the  same,  nnder  an 
action  for  use  and  occupation,  from  the  ten- 
ant provided  he  has  notice  of  such  sale 
before  he  pays  the  rent  to  his  landlord. 
Moore  v.  Tnrpin,  1  Speer,  82;  Snyder  v. 
Riley,  Id.  272.  But  whether  such  purchaser 
can  distrain  for  the  rent  due  him,  without 
any  evidence  that  the  tenant  has  attorned 
to  him.  Is  a  very  different  question.     The 
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remedy  by  distress,  like  an  attachment,  1> 
a  very  stringent  proceeding,  and  the  coarts 
vrlU  always  require  a  strict  compliance  with 
the  requirements  of  the  law.  Indeed,  there 
is  more  reason  for  this  In  a  case  of  distress 
than  In  an  attachment,  for  in  the  former 
the  proceeding  Is  by  the  act  of  the  party 
Interested,  while  In  the  latter  the  interposi- 
tion of  an  officer  of  the  court  is  required. 
In  Jacks  v.  Smith,  1  Bay,  315,  it  was  held 
that  to  Justify  a  distress  there  must  be  some 
lease,  either  written  or  parol,  by  which  a 
snm  certain  U  reserved  for  rent  In  that 
case  the  facts  were  that  the  plaintiff  had 
rented  the  premises  from  one  Bourke,  and 
the  same  were  afterwards  sold  for  the  debts 
of  Bourke,  and  purchased  by  the  defendant 
Smith,  who  attempted  to  Justify  the  takin^r 
of  the  goods  in  question  under  a  distress 
warrant,  resting  his  claim  solely  on  his  deed, 
but  offered  no  evidence  of  any  written  or 
parol  lease  to  the  plaintiff.  The  court  held 
as  above  stated,  but  added  that  an  action 
for  use  and  occupation  would  lie  against  the 
tenant  for  the  time  he  held  the  house  after 
it  was  sold.  It  seems  that  the  case  Just 
cited  is  so  nearly  Identical  with  the  case 
now  under  consideration  as  to  be  decisive 
of  it  The  same  doctrine  was  held  in  the 
subsequent  case  of  Smith  v.  Sheriff  of 
Charleston  Dist,  1  Bay,  443,  and  the  case  of 
Jacks  V.  Smith,  supra,  was  expressly  af- 
firmed. Neither  of  those  cases  has  ever,  so 
far  as  we  are  informed,  been  overruled,  or 
even  questioned,  by  any  subsequent  deci- 
sion. The  cases  of  Moore  v.  Turpin,  and 
Snyder  v.  Rlley,  supra,  cited  and  relied  upon 
by  respondents'  counsel,  were  both  actions 
for  use  and  occupation,  and  there  is  nothing 
in  either  of  them  which  warrants  the  idea 
that  a  purchaser  of  leased  premises  can  dis- 
train for  rent  accruing  after  his  purchase, 
though  he  may  maintain  an  action  for  nse 
and  occupation.  Counsel  for  respondent  also 
relies  upon  certain  language  found  In  the 
opinion  of  the  conrt  in  Reld  v.  Stoney,  1 
Strob.,  at  page  188.  But  the  point  we  are 
considering  was  not  made  and  did  not  arise 
In  that  case,  and  therefore  the  remark  relied 
npon  cannot  be  regarded  as  anything  more 
than  obiter  dictum,  if,  indeed,  it  is  even 
that  In  that  case  the  premises  had  been 
leased  to  one  Thompson  by  Samuel  Beid  in 
his  lifetime,  who,  by  his  will,  directed  that 
his  estate  be  kept  together  during  his  wife's 
lifetime,  and  after  her  death  to  be  divided 
between  his  children,  one  of  whom  was  the 
plaintiff,  and  the  other  the  wife  of  defend- 
ant Stoney.  The  parties  undertook,  by 
agreement  to  make  an  Informal  partition, 
which,  however,  the  court  of  equity  refused 
to  confirm,  whereby  the  estate  was  to  be 
divided  Into  three  parts,  one  to  the  widow 
for  llfs,  and  one  to  each  of  the  children; 
the  storehouse  being  on  the  iMrtion  assigned 
to  Mrs.  Stoney.  Thompson,  the  lessee  of  the 
storehouse  from  the  testator,  sold  the  stock 
of  goods  therein  to  the  plaintiff,  who  took 


possession,  and  the  same  were  soon  after 
seized  by  Stoney,  who  undertook  to  Justify 
his  seizure  of  the  goods  under  his  distress 
warrant  The  court  held  that  the  husband 
of  a  minor,  daughter  of  the  testator,  has  no 
right,  nnder  a  title  derived  from  an  informal 
partition  of  the  estate,  unconfirmed  by  the 
court  of  equity,  to  distrain  for  rent  due  the 
estate;  and  that  the  executor  alone  has  the 
right  to  distrain  for  rent  due  the  estate  dnr- 
ing  the  lifetime  of  the  wife.  It  is  very  mani- 
fest that  no  such  question  as  we  are  consid- 
ering arose  in  that  case.  In  delivering  the 
opinion  of  the  court,  his  honor.  Judge  Bvans, 
uses  the  language  quoted  by  respondents' 
counsel,  as  follows:  "Without  the  legal  es- 
tate, he  could  not  distrain  for  rent  due  by 
one  who  did  not  enter  under  hbn,  and  who 
was  in  no  way  liable  to  him,  unlet*  A* 
estate  of  the  original  landlord  had  been  m- 
tigned  to  him."  Now,  whether  the  learned 
Judge  intended  the  words  which  counsel  has 
Italicized  as  above  to  convey  the  idea  that 
the  defendant  could  not  distrain  unless  the 
legal  estate  had  been  assigned  to  him,  or 
only  meant  to  say  that  the  tenant  would  be 
in  no  way  liable  to  him  unless  the  legal  es- 
tate had  been  assigned  to  him,  Is  at  least 
questionable;  and.  Judging  from  the  well- 
known  fact  that  Judge  Ejvans  was  noted  for 
his  familiarity  with  the  decisions  of  our 
court,  we  think  there  is  more  reason  to  say 
that  he  only  meant  the  latter,  and  not  the 
former,  for  the  presumption  is  that  he  was 
familiar  with  the  decisions  of  Jacks  v.  Smith, 
and  Smith  v.  Sheriff  of  Charleston  Dist, 
cited  above,  which  showed  the  law  to  be 
that  a  purchaser  from  a  landlord  could  not 
distrain  for  rent  although  the  tenant  would 
be  liable  in  an  action  for  nse  and  occupa- 
tion to  such  purchaser.  But  whether  he 
meant  the  one  thing  or  the  other  Is  Imma^ 
terial,  for  certainly  a  mere  passing  remark 
of  this  kind  cannot  be  regarded  as  suffi- 
cient to  overturn  two  solemn  decisions  of 
the  court  of  last  resort  We  think  that  tbs 
circuit  Judge  erred  in  refusing  plalntitrs  first 
request  to  charge,  and  In  charging  that  Gra- 
ham had  the  right  to  distrain  for  rent 

But,  again,  there  can  be  no  doubt  that,  la 
order  to  Justify  a  distress  for  rent,  there 
must  be  a  lease,  either  written  or  parol,  by 
which  a  sum  certain  Is  reserved  for  rent 
Jacks  v.  Smith,  supra;  Smith  t.  Sheriff  of 
Charleston  Dist,  supra;  Mai-shall  v.  Oiles, 
2  Tread.  Const  637.  Though  It  need  not  tw 
reserved  as  rent  eo  nomine.  Price  t.  Idme- 
house,  4  McCord,  544.  Now,  as  the  testi- 
mony as  to  what  passed  between  the  plain- 
tiff and  the  agent  of  defendant  Graham  after 
the  sale  was  conflicting.  If  it  should  btt 
sought  to  draw  therefrom  the  conclusion  that 
there  was  a  parol  lease,  then  that  question 
should  have  been  left  to  the  Jury,  which 
was  not  done,  and  therefore  we  must  look 
alone  to  the  terms  of  the  written  lease,  of 
which  the  defendant  Graham  claims  to  be 
the  assignee.    By  reference  to  that  Instm- 
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ment  we  And  that  Mn.  Bowen,  tbe  leasor. 
agreed  to  lease  to  Stewart  the  lessee,  the 
tract  of  land  known  as  the  "Crowfoot 
Place,"  and  also  "to  furnish  two  mnles  for 
cultivating  said  place;  and  the  lessee  agrees 
to  pay  to  the  lessor,  as  rent  for  the  same, 
flfty-foar  hundred  pounds  of  white  lint  cot- 
ton annually,"  etc.  Now,  what  was  the 
plaintiff  to  pay  the  0,400  iMunds  of  cotton 
for?  The  language  is  explicit,  "for  the 
same;"  that  is,  for  the  mules  as  well  as 
for  the  land.  This  is  manifestly  the  con- 
struction placed  upon  the  lease  by  the  attor- 
ney for  the  defendant  Graham,  for  In  mak- 
ing his  calculation  as  to  the  amount  of  rent 
due,  preparatory  to  issuing  the  distress  war- 
rant, he  expressly  recognizes  that  a  part  of 
the  5,400  pounds  of  cotton  was  to  be  paid 
for  the  use  of  the  mules,  and  the  balance 
only  for  the  rent  of  the  land.  Here,  clearly, 
was  an  element  of  uncertainty  as  to  the 
amount  of  the  rent  of  land,  for  which  alone 
could  the  defendant  distrain,  even  under  his 
own  view  of  the  law.  "Who  was  to  deter- 
mine what  portion  of  the  5,400  pounds  of  cot- 
ton was  due  for  the  rent  of  the  land  and 
what  portion  for  the  mules?  Surely  the 
defendant  had  no  right  to  determine  this 
question,  as  he  assumed  to  do.  The  defend- 
ant does  not  pretend  to  claim  anything  for 
the  rent  of  the  mules,  and  could  not  do  so, 
for  he  never  bought  the  mules.  All  that 
he  does  claim,  and  all  that  he  can,  by  any 
possibility,  claim,  is  so  much  of  the  6,400 
pounds  of  cotton  as  was  due  for  the  rent 
of  the  land;  and  what  that  amount  is  re- 
mains absolutely  uncertain.  So  that,  to  say 
nothing  of  what  may  be  due  for  the  use  of 
the  molasses  mill,  which  the  plaintiff  was 
allowed,  without  objection,  to  testify  consti- 
tnted  a  part  of  the  consideration  for  the 
lease,  althongb  it  is  not  mentioned  in  that 
instrument,  and  resting  our  conclusion  sole- 
ly upon  the  terms  contained  in  the  written 
lease,  it  Is  clear  that  there  was  such  an  un- 
certainty as  to  the  amount  reserved  for  the 
rent  of  the  land  as  would  forbid  the  defend- 
ant from  enforcing  the  payment  of  the  same 
by  distress.  While,  therefore,  the  defend- 
ant Graham,  as  the  assignee,  practically,  of 
80  much  of  the  lease  as  secures  the  rent  of 
land,  might.  In  an  action  for  use  and  occu- 
pation, recover  so  much  of  the  rent  reserved 
as  is  due  for  the  land  by  introducing  evi- 
dence to  show  bow  much  that  is,  he  certainly 
cannot,  by  distress,  enforce  the  payment  of 
an  uncertain  and  unascertained  amount  due 
for  the  rent  of  the  land.  So  that,  as  it 
seems  to  us,  in  either  view  of  the  case  the 
seizure  of  the  plaintiff's  property  was  not 
Justified  by  the  distress  warrant.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
case  t>e  remanded  to  that  court  for  a  new 
trial. 

rOPE,  J.,  concur*. 


(tt  S.  C.  383) 
DUNHAM  T.  CARSON. 
(Supreme  Court  of  South  Carolina.    Oct.  15, 
1894.) 

DSATH  OF  PaKTT   IV  FORECLOSUBE— SCBSTTrOTIOM 
or  DEVI8EBB. 

1.  Where,  on  the  death  of  a  defendant  in 
an  action  to  foreclose  a  mortgage  on  land,  her 
devisees  are,  by  order,  made  parties  defendant, 
it  is  error  to  provide  in  the  order  that  they  may 
answer  the  complaint  generally,  as  the  only 
question  they  can  raise  by  answer  is  whether 
they  are  the  neirs  or  devisees  of  the  deceased. 

2.  On  the  death  of  a  party  to  an  action 
which  survives,  a  party  wishing  to  continue  the 
same  against  the  representatives  of  deceased 
should,  on  a  proper  showing,  apply  ex  parte 
for  a  rule  against  the  parties  sought  to  be 
brought  in,  requiring  them  to  show  cause  why 
the  action  should  not  be  continued  against  them 
in  the  character  ascribed  to  them;  and,  on  de- 
fault in  showing  cause,  the  action  will  be  so  con- 
tinued. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  James  F.  Izlar,  Judge. 

Action  by  C.  T.  Dunham  against  Caroline 
Carson  to  foreclose  a  mortgage  on  land. 
From  an  order  making  the  devisees  of  de- 
fendant parties,  plaintiff  appeals.    Reversed. 

The  order  and  exceptions  referred  to  in  the 
opinion  are  as  follows: 

"It  is  therefore  ordered  that  William  Car- 
son and  James  Petigru  Carson,  sole  heirs  and 
devisees  of  Caroline  Carson,  above  named, 
appear  and  answer  the  complaint  herein 
within  twenty  days  from  the  service  of  this 
order  upon  them,  or  that,  in  default  thereof, 
the  plaintiff  may  apply  to  the  court  for  an  or- 
der entering  their  appearance,  and  directing 
the  action  to  stand  revived  and  continued 
against  them,  as  heirs  at  law  and  devisees 
of  Caroline  Carson,  and  that  the  answer  ot 
Caroline  Carson  be  then  deemed  the  answer 
of  said  William  Carson  and  James  Fetlgru 
Carson,  as  heirs  at  law  and  devisees  of  Caro- 
line Carson.  It  Is  further  ordered  that  copies 
of  this  order  be  served  upon  said  William 
Carson  and  James  Petigru  Carson,  by  pub- 
lishing the  same  once  a  week  for  six  suc- 
cessive weeks  in  the  daily  News  and  Courier, 
a  newspaper  published  in  the  city  of  Charles- 
ton, in  said  state,  and  by  depositing  a  copy, 
postage  prepaid,  in  the  post  office,  directed 
to  each,  the  said  William  Carson  and  James 
Petigru  Carson,  at  No.  16  Eixchange  place, 
in  the  city  and  state  of  New  Xork;  provided 
that  If  personal  service  can  be  made  upon 
said  William  Carson  and  James  Petigru 
Carson  out  of  the  state,  as  provided  in  the 
case  of  a  summons,  in  section  156  of  the  Code 
of  Procedure,  the  same  shall  be  equivalent 
to  and  in  Ueu  of  the  publication  and  deposit 
in  the  post  otUce  hereby  ordered." 

Exceptions:  "Take  notice  that  the  under- 
signed appeal,  on  behalf  of  the  pUintiff,  C.  T. 
Dunham,  from  the  order  of  bis  honor.  Judge 
Izlar,  filed  the  30th  of  August,  1803,  upon  the 
following  grounds:  (1)  That  his  honor  erred 
In  not  granting  the  order  nsked  for  by  the 
plaintiff,  and  in  the  form  suikvtd  for  by  hlui. 
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(2)  That  hts  honor  erred  In  granting  leave  to 
the  heirs  of  Mrs.  Carson  to  answer  the  com- 
plaint generally,  whereas  his  honor,  If  he 
allowed  them  to  answer  at  all,  should  have 
restricted  the  answer  to  matters  showing  a 
lack  of  right  on  the  part  of  the  plaintiff  to 
continue  the  cause  as  against  the  heirs  of 
Mrs.  Carson.  (3)  That  his  honor  should  have 
ruled  that,  under  a  motion  to  continue  a 
cause  as  provided  In  section  142  of  the  Code 
of  Procedure,  parties  against  whom  the  same 
Is  continued  are  bound  by  all  prior  proceed- 
ings in  the  cause  against  the  party  in  privity 
with  and  as  representing  whom  the  cause  Is 
to  be  continued  against  them,  and  that  they 
have  no  fresh  or  additional  right  to  answer, 
but  the  right  to  continue  as  against  them  is 
absolute.  (4)  That  his  honor  should  have 
ruled  that  the  motion  under  the  said  section 
of  the  Code  of  Procedure  to  continue  is  ex 
parte,  like  the  issuing  of  process  to  bring  in 
an  original  party  to  a  suit;  and  that  it  Is 
competent  for  the  parties  against  whom  the 
cause  is  sought  to  be  continued,  if  they  can 
show  that  the  cause  should  not  be  properly 
continued  as  against  them,  on  motion,  to  dis- 
miss the  complaint,  or  to  rescind  the  order  as 
against  them.  (5)  That  his  honor  should 
have  held  that,  under  the  said  section  of  the 
Code  of  Procedure,  the  utmost  that  he  could 
do  was  to  make  a  rule  nisi  against  the  parties 
against  whom  the  case  was  sought  to  be  con- 
tinned,  to  show  cause,  If  any  they  could,  why 
such  cause  should  not  be  continued  as 
against  them;  and,  upon  failure  to  show  such 
cause,  that  the  order  continuing  the  same 
against  them  should  be  made  absolute." 

Mitchell  &  Smith,  for  appellant.  H.  E. 
Young,  for  respondent 

McIVER,  C.  J.  The  plaintiff  brought  this 
action  for  the  foreclosure  of  a  mortgage  of 
real  estate,  and,  after  the  case  had  proceed- 
ed to  a  stage  in  which  it  was  ready  for  a 
hearing  on  the  merits,  the  defendant  de- 
parted this  life,  leaving,  as  alleged,  her  last 
will  and  testament,  whereby,  among  other 
things,  she  devised  to  her  two  sons,  William 
Carson  and  James  Petigru  Carson,  who  are 
her  sole  heirs,  the  premises  covered  by  the 
mortgage  which  the  plaintiCT  Is  seeking  to 
foreclose.  Upon  these  facts,  stated  more  In 
detail  In  an  affidavit  submitted,  the  plain- 
tlfl  applied  to  his  honor.  Judge  Izlar,  for 
an  order  (1)  that  the  action  be  continued 
against  the  said  William  Carson  and  James 
Petigru  Carson,  the  sole  heirs  and  devisees 
of  the  said  Caroline  Carson;  (2)  that  a  copy 
of  the  order  be  served  by  publication  on 
the  said  William  Carson  and  James  Petigru 
Carson,  who  are  absent  from  and  reside  be- 
yond the  limits  of  this  state,  to  wit,  in  the 
city  and  state  of  New  York;  (3)  "that  said 
William  Carson  and  James  Petigm  Carson 
shall  have  until  twenty  days  after  the  last 
publication  herein  ordered,  or  twenty  days 
aft-cr  personal  service  on  them  in  lieu  of 


■aid  publication,  to  appear  and  eontlnne  to  - 
defend  this  action,  and,  in  default  of  any 
such  appearance  within  the  time  afM'esald, 
the  plaintiff  may  proceed  with  the  cause 
against  them  in  like  manner,  force,  and  ef- 
fect as  if  the  said  Caroline  Carson  bad  sur- 
vived, and  for  such  time  forth  made  de- 
fault herein."  Judge  Izlar,  before  hearing 
the  motion,  stated  that  he  had  been  request- 
ed by  Mr.  H.  E.  Young,  counsel  on  record 
for  Caroline  Carson,  deceased,  defendant,  to 
give  him  notice  before  granting  any  order  In 
the  case.  Thereupon  Mr.  Young  was  sent 
for,  came  Into  court,  and  argued  against 
the  motion,  stating  that  he  did  not  appear 
for  the  devisees  of  Mrs.  Carson,  but  as  ami- 
cus curiae.  In  the  course  of  the  argument, 
counsel  for  plaintiff  asked  the  court,  if  it 
declined  to  grant  the  order  in  the  form  ask- 
ed for,  then  to  modify  It  only  to  the  extent 
of  issuing  a  rule  nisi  against  the  heirs  of 
Mrs.  Carson  to  show  cause  why  the  action 
should  not  be  continued  against  them,  and, 
in  default  of  good  cause  shown,  that  the 
same  be  so  continued.  After  hearing  argu- 
ment, the  court  refused  to  grant  the  order 
as  asked  for  by  plaintiff,  and  on  the  30th  of 
Amgust,  1893,  granted  an  order,  a  copy  of 
which  is  set  out  in  the  case,  and  which 
should  be  Incorporated  in  the  report  of  the 
case.  This  order  contains  the  following  para- 
graph: "It  is  therefore  ordered  that  Wil- 
liam Carson  and  James  Petigru  Carson,  sole 
heirs  and  devisees  of  Caroline  Carson,  above 
named,  appear  and  answer  the  complaint 
herein  within  twenty  days  from  the  service 
of  this  order  upon  them,  or  that,  in  default 
thereof,  the  plaintiff  may  apply  to  the  court 
for  an  order  entering  theh:  appearance,  and 
directing  the  acti6n  to  stand  revived  and 
continued  against  them,  as  heirs  at  law  and 
devisees  of  Caroline  Carson,  and  that  the 
answep  of  Caroline  Carson  be  then  deemed 
the  answer  of  said  William  Carson  and 
James  Petigru  Carson,  as  heirs  at  law  and 
devisees  of  Caroline  Carson."  From  this  or- 
der plaintiff  appeals,  upon  the  several 
grounds  set  out  in  the  record,  which  need 
not  be  repeated  ho-e,  but  should  be  set  out 
in  the  report  of  the  case.  These  grounds 
practically  impute  the  folldwlng  errors  to 
the  circuit  judge:  (1)  In  not  granting  the 
order  as  asked  for;  (2)  In  allowing  the  par- 
ties sought  to  be  brought  in  to  answer  tiie 
complaint  generally;  (3)  In  not  holding  that 
under  a  motion  to  continue  a  cause,  under 
section  142  of  the  Code,  the  parties  proper 
to  be  brought  in  aro  bound  by  all  former 
proceedings  in  the  cause,  and  have  no  right 
to  answer  generally;  (4)  in  not  holding  that 
such  a  motion  is  ex  parte,  and  the  remedy 
of  a  party  claiming  to  have  been  Improperly 
brought  in  is  by  a  motion  to  dismiss  the  com- 
plaint, or  rescind  the  order  as  to  him;  (5)  that 
the  circuit  judge  should,  at  least,  have  grant- 
ed a  rule  nisi  against  those  proposed  to  be 
brought  in,  to  show  cause  why  the  action 
should  not  be  continued  against  them,  and. 
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upon  de£aiilt  la  thowing  such  cause,  the  order 
continuing  the  action  against  fbem  be  made 
absolute. 

We  do  not  propose  to  take  np  these  sev- 
eral ajBBlgnmentB  of  error  in  detail,  but  rather 
to  ccHislder  the  general  question  as  to  what 
Is  the  proper  practice  In  a  case  like  this.  It 
seems  to  us  that  the  manifest  object  of  tlie 
Oode  of  Procedure  was  to  cany  oat  the  man- 
date of  the  constitution,  as  contained  in  sec- 
tion S,  art  S,  to  "simplify  and  abridge  the 
roles,  practice,  pleadings  and  forms  of  the 
courts  now  in  ose  In  this  state;"  and  there- 
ton,  when,  by  section  142  of  the  Code,  It 
was  provided  that  "no  action  shall  abate  by 
the  death  •  •  •  of  a  party  •  •  •  ifthe 
cause  of  action  survive  or  continue.  In  case 
of  death  •  •  •  of  a  party,  the  court,  on 
motion,  at  any  time  within  one  year  there- 
after, •  •  •  may  allow  the  action  to  be 
continued  by  or  against  his  representative  or 
successor  in  interest,"— the  manifest  purpose 
was  to  dispense  with  the  necessity  for  the 
cumbrous  proceeding  by  bill  and  its  accom- 
paniments, and  to  substitute  in  lieu  thereof  a 
simple  motion;  and  such  seems  to  have  been 
the  view  taken  by  this  court  in  Best  v.  San- 
ders, 22  &  G.  S89.  It  is  but  natural  and  prop- 
er, therefore,  that  we  should  look  into  the 
former  practice,  in  a  case  like  the  present, 
where  it  became  necessary  to  revive  an  ac- 
tion, because  of  the  death  of  tiie  defendant, 
by  means  of  a  bill  of  revivor,  in  order  to  as- 
certain the  rights  of  the  parties  under  such 
a  proceeding.  By  reference  to  Story,  Eq.  PI. 
tl  370,  377,  it  wUl  be  seen  that  In  such  cases 
the  general  rule  was  that  no  answer  to  a 
bill  of  revivor  was  either  necessary  or  proper, 
ixcept  simply  to  put  in  issue  the  fact  as  to 
whether  the  party  sought  to  be  brought  in 
bears  such  a  relation  to  the  deceased  as  makes 
him  a  proper  party;  as,  for  example,  whether 
he  is  the  heir  at  law  or  administrates:  of  such 
deceased  party.  If  the  defendant,  tn  his  an- 
swer to  such  a  bill,  should  undertake  to  state 
other  matters  or  set  up  defenses  to  the  origi- 
nal bill,  the  answer  would  have  been  treated 
as  impertinent  In  Frets  v.  Stoner,  22  Wall. 
108,  after  answer  filed  and  testimony  taken, 
the  defendant  Stoner,  died,  and  a  bill  of  re- 
vivor was  filed  to  nmke  bis  brother,  who  was 
his  sole  devisee  and  legatee,  and  also  the  ex- 
ecutor of  his  will,  a  party  defendant  The 
brother  appeared  and  answered,  admitting  the 
character  imputed  to  him  by  the  bUl,  and 
setting  up  new  defenses.  The  court  held  such 
new  defenses  impertinent  saying:  "Nothing 
could  be  brouj^t  into  the  litigation  by  the 
biU  of  revivor  besides  the  mere  question 
whether  the  brother  brought  in  on  the  bill 
of  revivor  was  the  executor  of  the  will  of 
Stoner  and  his  legatee  and  devisee."  The 
same  doctrine  was  held  in  Gunnell  v.  Bird, 
10  WalL  304.  See,  also,  to  the  same  effect 
S  Danien,  CSu  PL  &  Pr.  (Perkins*  Ed.)  1711. 

It  is  contended,  however,  that  where  the 
parties  sought  to  be  brought  In  were  devisees, 
and  not  heirs  at  law,— that  is,  where  the  re- 


lationship of  the  new  parties  to  the  deceased 
arises  from  the  act  of  the  parties,  and  not 
by  operation  of  law,— the  action  could  not 
be  revived  by  an  ordinary  bill  of  revivor, 
but  that  It  was  necessary  to  file  an  original 
bill  in  the  nature  of  a  bill  of  revivor.  In  8 
Daniell,  Oh.  PL  &  Pr.  1718,  the  author,  after 
stating  that  where  the  transmission  of  in- 
terest was  by  operation  of  law,  "there  is  no 
other  fact  to  be  ascertained  than  whether  the 
new  party  brought  before  the  court  has  the 
character  imputed  to  him,"  goes  on  to  say 
that  there  are  cases  in  wlilch  other  facts  may 
be  brought  into  litigation.  "Thus,  if  the 
death  of  a  parly  whose  interest  is  not  de- 
t^mined  by  his  death  is  attended  with  such 
a  transmission  of  his  Interest  that  the  titiv 
to  it  as  well  as  the  person  entiUed,  may  b* 
litigated  In  the  court  of  chancery,  as  in  the 
case  of  a  devise  of  real  estate,  the  suit  can- 
not be  continued  by  a  mere  bill  of  revivor. 
An  original  bill,  upon  which  the  titie  may  be 
litigated,  must  be  filed;  and  this  bill  will 
have  so  far  the  efl^ect  of  a  bill  of  revivor 
that  If  the  titie  of  the  representative  substi- 
tuted by  the  act  of  the  deceased  party  is  es- 
tablished, the  same  benefit  may  be  had  of 
the  proceedings  upon  the  former  bill  as  if 
the  suit  had  been  continued  by  a  bill  of  re- 
vivor." The  reason  for  this  distinction,  as 
stated  In  note  2  to  section  379  of  Story,  Eq. 
PL,  is  that  in  the  case  of  a  devise,  if  an 
ordinary  bill  of  revivor  were  resorted  to, 
the  heir  would  be  pretermitted,  who  might 
have  a  right  to  contest  the  devise;  and  hence 
there  must  be  an  original  blU,  in  the  nature 
of  a  bill  of  revivor,  to  wUch  the  heir  or  exec- 
utor should  be  made  a  party,  as'  well  as  the 
devisee  or  legatee.  But  as  is  said  In  section 
378  of  Story,  Eq.  PL,  such  a  bill  "will  have 
so  far  the  effect  of  a  bUl  of  revivor  that  If 
the  title  of  the  representative  substituted  by 
the  act  of  the  deceased  party  Is  established, 
the  same  benefit  may  be  had  of  the  proceed- 
ings upon  the  former  bill  as  if  the  suit  had 
been  continued  by  a  bill  of  revivor."  Now, 
as  William  Carson  and  James  Petlgru  Car- 
son are  designated  as  sole  heirs  at  law  as 
well  as  devisees  of  Caroline  Carson,  it  is  very 
obvious  that  the  reason  for  the  distinction 
above  adverted  to  does  not  apply  in  this 
case;  and  therefore,  even  under  the  former 
practice,  they  might  have  been  brought  In  by 
an  ordinary  bill  of  revivor,  and,  when  so 
brought  in,  could  only  contest  the  fact  that 
they  stood  in  such  a  relation  to  Caroline  Car- 
son as  entitled  them  to  represent  the  interest 
transmitted  to  them  by  her  either  as  heirs  or 
devisees.  Indeed,  so  far  as  appears  in  this 
case,  the  parties  sought  to  be  brought  in  must 
be  regarded  as  taking  as  heirs  at  law  and 
not  as  devisees;  for  the  doctrine  is  well 
settied  that  where  a  testator  devises  and 
bequeaths  his  property  to  his  "heirs,"  in  the 
sense  which  that  word  conveys  under  ovr 
law,  this  does  not  amount  to  a  testamentary 
disposition.  Seabrook  v.  Seabrook,  McMuL 
Eq.  201;  same  case,  as  reported  in  10  Rich. 
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Bq.  4SS.  Aa  It  Is  well  expressed  by  Dargan, 
Gh.,  in  his  circuit  decree  in  tlie  case  last  cited, 
affirmed  by  the  conrt  of  appeals:  "It  is  un- 
doubted law  that,  where  a  testator  gives  by 
his  will  the  same  estate  to  the  same  persons 
who  would  be  entitled  to  take  that  estate  by 
operation  of  law  in  case  of  an  Intestacy,  the 
devise  or  legacy  will  be  void,  and  the  right 
of  the  party  or  parties  entitled  will  be  re- 
ferred to  the  law  of  distribtitlons  and  de- 
scents. If  there  be  any  variation  between 
the  dispositions  which  the  will  and  which  the 
law  make  in  such  a  case,  either  in  regard  to 
the  i)ersons  who  are  to  take  or  the  quantity 
of  the  estate,  the  title  wUl  be  referred  to  the 
will"  In  this  case,  so  far  as  appears,  there 
Is  no  such  variation,  and,  on  the  contrary, 
the  undisputed  statement  is  that  Mrs.  Carson 
devised  her  entire  real  estate  to  her  two  sons, 
who  were  her  sole  heirs  at  law.  It  must 
ttierefore  be  regarded,  in  the  light  of  the 
facta  before  ns,  that  William  Carson  and 
James  Petigm  Oarson  take  as  heirs,  and  not 
as  devisees.  But  whether  they  take  in  the 
one  capacity  or  the  other  makes  no  difference 
In  this  case;  for,  when  brought  in,  they  are 
not  entitled  to  answer  the  complaint  general- 
ly, but  are  only  entitled  to  contest  the  fact 
that  they  are  heirs  or  that  they  are  devisees 
of  Mrs.  Caroline  Carson,  and  wUl  be  bound 
by  all  the  former  proceedings  in  the  cause. 
We  are  of  opinion,  therefore,  that  the  circuit 
judge  erred  in  so  much  of  the  order  appealed 
from  as  permits  William  Carson  and  James 
Petigru  Carson  to  "answer  the  complaint 
herein,"  and  their  answer  should  be  restrict- 
ed to  the  points  above  indicated.  As  this  is 
said  to  be  a  new  question  in  this  state,  and 
as  one  of  the  grounds  of  appeal  opens  the 
way  toe  the  purpose,  we  may  add  that  the 
proper  practice  In  a  case  of  this  kind  is  for 
the  party  who  desires  to  continue  an  action 
against  the  representatives  of  a  deceased 
party  to  make  an  ex  parte  application,  based 
upon  a  proper  showing  by  afQdavlt,  for  a 
role  against  the  persons  sought  to  be  brought 
in,  requiring  them  to  show  cause  why  the 
action  should  not  be  continued  against  them 
In  the  character  ascribed  to  them;  and,  upon 
default  In  showing  good  cause,  the  action 
win  be  so  continued.  The  judgment  of  Oils 
court  is  that  the  order  api>ealed  from  be  re- 
versed in  so  far  as  it  conflicts  with  the  views 
herein  announced,  and  that  the  case  be  re- 
manded to  the  circuit  conrt  for  such  further 
proceedings  as  may  be  necessary. 

FOPB,  J.,  concurs. 
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(Snprone  Court  of  South  Carolina.    Oct  10^ 
1894.) 

BSOOBS  OH  ApPEAX. — AOBEED   CaSB  —  COKBTBUO- 
TION  OF  WlLU— CONDITIOSAl.  DBVISB. 

1.  Under  Code,  {  345,  subd.  6,  which  pro- 
rides  that  on  appeikl,  if  the  attorneys  agree  on 


a  statement  of  the  case,  no  other  paper  shall  Ss 
reqnired,  papers  not  in  the  agreed  case  cannot 
be  considered,  though  the  case  refers  to  them  as 
filed  with  the  clerk  "for  reference  by  either  par- 
ty." 

2.  In  the  absence  of  a  atatonent  of  tlie  evi> 
dence  in  the  agreed  cage,  findings  of  the  trial 
court  based  thereon  cannot  be  reviewed. 

3.  Testator  rave  to  his  three  children,  O., 
H.,  and  S.,  lot  29,  "which  shall  vest  immedi- 
ately after  my  death,"  and  lot  31,  "the  latt» 
being  mortgaged.   *   *   *   As  soon  as  the  mort- 

fage  on  the  above-named  property  is  satisfied, 
direct  that  it  shall  be  owned  by  my  three 
children,  provided  that  O.  and  H.  pay  to  S. 
what  he  has  paid  out  in  satisfying  the  mort- 

fape;"  and,  '^If  O.  and  H.  shall  fail  to  pay 
•  •  S.  as  above,  then  the  property  shall  be- 
long to  S.  free  from  every  claim."  Held,  that 
Sayment  by  O.  and  H.  of  the  sum  paid  out  by 
.  on  the  mortgage  was  a  condition  precedent 
to  the  vesting  in  them  of  any  interest  in  lot  31. 

4.  As  O.  and  H.  were  entitled  only  to  a  rea- 
sonable time  in  which  to  pay  S.,  a  failure  by 
them  to  do  so  for  four  years  barred  them  from 
any  interest  in  the  land. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  James  Aldrlch,  Judge. 

Action  by  Zacharia  Mo<H:e  against  Henry  S. 
Perry  and  others.  From  a  judgment  in  f  avcff 
of  defendant  H.  S.  Perry,  plalntifC  and  the 
other  defendants  appeal.    Affirmed. 

The  following  is  the  mast^s  report  mea- 
tloned  In  the  opinion: 

"This  case  was  referred  to  me  by  an  (stdet 
of  the  court,  filed  6th  December,  1892,  to  taks 
testimony,  and  report  upon  all  issues  of  law 
and  fact  arising  herein,  with  leave  to  report 
any  special  matter.  I  have  held  references, 
have  been  attended  by  the  solicitors  of  the 
parties,  have  taken  testimony,  and  have 
heard  argument  upon  the  issues  lnv(^ved, 
and  I  respectfully  report:  That  the  plaintifT, 
Zacharia  Moore,  brings  this  action  against 
Henry  S.  Pary,  Amarlntha  Perry,  Geneva  A. 
Perry,  Henry  S.  Perry,  Jr.,  Christopher  W. 
Perry,  Hermann  H.  Pary,  and  Olivw  8. 
Perry  (the  last  five  named  being  minors),  de- 
fendants, alleging  that  parties  own  And  pos- 
sess, as  tenants  In  common,  tlie  premises  Na 
81  Cooper  street,  in  this  city,  described  In  the 
complaint  That  the  parties  own  no  other 
real  estate  In  common.  That  Henry  S.  Perry, 
one  of  the  defendants,  has  had  charge  and 
control  of  said  premises  as  agent  and  repre- 
sentative of  the  owners,  and  has  rented  the 
premises  out,  and  has  made  no  account  of 
the  rents;  wherefore  plaintiff  prays  that 
Henry  8.  Perry  may  be  ordered  and  required 
to  account  for  said  rents,  and  that  partition 
may  be  made  of  the  premises,  according  to 
the  rights  of  the  parties,  or,  If  an  actual  par- 
tition cannot  be  made,  then  for  a  sale  of  the 
premises  and  a  division  of  the  iHX>ceeds  ot 
sale.  Subsequently  to  the  filing  of  the  com- 
plaint on  motion,  plaintiff  was  allowed  to 
amend  paragraph  2  thereof  by  setting  fbrth 
that  plaintiff's  interest  In  said  property  Is  of 
one  undivided  third  part  instead  of  one  un- 
divided sixth  part  as  originally  stated,  and 
also  by  adding  as  paragraph  6  the  following: 
'That  since  the  commencement  of  this  action. 
Henry  S.  Ferry,  Jr.,  has  departed  this  life  In- 
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testate,  and  thit  bis  staare  vests  In  his  moth- 
er, Amarintba  Perry,  and  the  other  mhior  de- 
fendants, Geneva  A.,  Christopher  W.,  Her- 
mann H.,  and  Oliver  S.  Perry,  all  parties  to 
this  action.'  It  was  further  ordered  that  the 
answers  heretofore  filed  to  the  CHrlginal  com- 
plaint be  taken  as  filed  to  the  amended  com- 
plaint All  parties  consented  to  this  order. 
The  defendant  Amarintha  Perry  anaw^ed, 
alleging  that  her  husband,  Oliver  Perry,  the 
younger,  died  10th  October,  1891,  Intestate, 
and  that  his  Interest  In  the  property  sought 
to  be  partitioned  vested  in  blB  wife  and  chil- 
dren; that  under  the  will  of  Oliver  Perry, 
the  elder,  admitted  to  probate  27th  April, 
1887,  said  premises  were  devised  to  testator's 
three  children,  Oliver,  Henry  S.,  and  Hannah 
D.  Perry;  that  Hannah  D.  Perry  subsequen^ 
ly  Intermarried  with  the  plaintiff,  and  died. 
Intestate,  May,  1890.  And  this  defendant 
joins  In  the  prayer  of  the  complaint  The  an- 
swer of  the  defendant  Hem-y  S.  Perry  raises 
the  main  issue  of  the  case.  He  denies  that 
plaintiff  and  his  codefendants  have  any  inter- 
est or  estate  in  the  premises  sought  to  be 
partitioned.  He  denies  that  he  owns  any 
lands  in  common  with  the  other  parties  to  the 
suit  He  denies  that  he  has  had  charge  of 
the  premises  as  agent  for  plaintiff  or  his  co- 
defendants.  For  a.  further  defense,  defend- 
ant alleges  that  he  is  the  owner  in  fee  simple 
of  said  premises,  said  ZaCharia  Moore,  the 
plaintiff,  having  sold  to  d^endant  his  entire 
Interest  in  said  premises,  by  deed  dated  10th 
of  March,  1891;  and  this  defendant,  Henry 
S.  Perry,  "respectfully  submits  to  this  hon<M>- 
able  court  his  desire  to  prove  full  and  com- 
plete ownership  in  fee  of  said  premises,  and 
prays  that  he  be  dismissed,  with  costs.'  The 
issues  were  tried  before  me  by  consent,  upon 
the  testimony  taken  and  filed  by  me  herewith. 
The  will  of  Oliver  Perry,  Sr.,  was  put  in  evi- 
dence by  plaintiff,  and  It  was  agreed  that  the 
typewritten  copy  thereof  attached  to  this  re- 
port shall  be  accepted  as  a  correct  copy.  By 
this  will,  testator  devises  to  his  three  children, 
Oliver  Perry,  Jr.,  Henry  Stover  Perry,  and 
Hannah  D.  Perry, 'to  be  owned  by  them,  share 
and  share  alike,  all  my  real  property,  con- 
sisting of  the  following:  House  and  lot  No. 
29  Cooper  street,  which  shall  vest  immediate- 
ly after  my  death,  and  the  house  and  lot  No. 
81  Cooper  street  [the  subject  of  this  suit], 
next  to  the  above-named  property,  the  latter 
being  mortgaged  to  the  loan  and  trust  com- 
pany. As  soon  as  the  mortgage  on  the  above 
prop«ty  is  satisfied,  I  direct  that  it  shall  be 
owned  by  my  three  children  above  named, 
share  and  share  alike;  provided  the  said 
Oliver  Perry,  Jr.,  and  the  said  Hannah  D. 
Perry  shall  pay,  or  cause  to  be  paid,  to  the 
said  Henry  Stover  Perry,  whatever  amounts 
Che  said  Henry  Stover  Perry  has  paid  out  on 
his  own  personal  account,  or  may  hereafter 
pay  oat  on  bis  own  personal  account,  in  sat- 
isfying the  mortgage  on  the  property.  Henry 
Stover  Perry  must  produce  receipts  or  othtx 
proper  proof  of  whatever  money  he  claims  to 
v.208.E.no.8— 13i 


expend;  and  Oliver  Perry,  Jr.,  and  Hannah 
D.  Perry  must  each  pay  one-half  of  whatever 
amounts  are  paid  out  by  Henry  Stover  Perry 
in  clearing  the  property  of  the  mortgage.  If 
the  said  Oliver  Perry  and  the  said  Hannah  U. 
Perry  shall  fail  to  pay  any  and  every  just 
debt  due  the  said  Henry  S.  Perry  as  above, 
then  the  propoiy  shall  belong  to  the  said 
Henry  Stover  Perry,  free  from  every  claim 
and  incumbrance.'  It  Is  admitted  that  Han- 
nah D.  Perry  married  the  plaintiff,  and  died 
in  May,  1890,  intestate,  leaving,  surviving 
her,  an  Infant  child  and  her  husband,  the 
plaintiff;  that  the  child  died  shortly  after  its 
mother,  and  thereapon  whatever  Interest  or 
estate  TTnniiah  D.  Perry  was  entitled  to  in 
this  property  passed  to  and  became  vested  In 
the  plaintiff.  It  is  also  admitted  that  Oliver 
Perry,  the  younger,  died  October  10,  1891, 
Intestate,  and  that  his  interest  or  estate 
thereupon  became  vested  In  his  widow  and 
children,  as  above  set  forth. 

"Without  regard  to  the  order  In  which  the 
evidence  was  taken,  I  proceed  to  state  the 
main  Issues  as  developed  between  the  par- 
ties. The  defendant  Henry  S.  Perry  claims 
that  the  mortgage  of  the  Prudential  Building 
&  Loan  Association  upon  the  premises  31 
Cooper  street  was  paid  off  by  him  after  his 
father's  death,  and  he  produces  the  said  bond 
and  mortgage  fully  discharged  and  satisfied, 
the  satisfaction  bearing  date  the  9th  of  Feb- 
ruary, 189L  He  also  produces  In  evidence  a 
sworn  statement  of  the  rents  collected  by 
him,  and  applied  towards  this  payment,  to- 
gether with  a  statement,  also  sworn  to,  of 
the  amounte  added  by  him  to  the  rents  oat 
of  his  personal  funds  to  make  up  the  monthly 
amounts  due  to  the  association.  By  this 
statement  it  appears  that  the  amount  due  oo 
the  mortgage  debt,  to  wit,  the  sum  of  $1,- 
609.60,  was  paid  as  follows: 

By  Oliver  Perry,  before  hia  death. . .  .$  60  00 
Br  rents,   collected  and  paid  by   H. 

Perry   900  50 

By  Henry  S.  Perry,  personally 646  60 

Penalties 9  00 

11.606  70 

— 'The  two  accounts  thus  nearly  balancing 
each  other. 

"But  It  is  further  dalmed  on  behalf  of 
Amarintha  Pory,  the  widow,  that,  as  she  did 
not  renounce  her  dower  upon  the  deed,  ho: 
right  of  dow»  still  exists,  and  is  a  charge 
upon  the  property.  I  bold  that,  as  matter 
of  law,  Oliver  Perry  nevw  had  such  a  legal 
estete  In  this  property,  31  Oooptf  street,  as 
would  subject  the  same  to  his  wife's  right  of 
dower.  To  entitle  a  widow  to  dowor,  a  hus- 
band must  have  be^i  s^bied,  either  in  fact 
or  in  law,  of  an  estate  of  inheritance  In  the 
land  at  some  time  during  coverture.  This 
rule  is  infiexible.  When,  therefore,  the  hns- 
band  had,  previous  to  his  death,  simply  a  re- 
version in  fee,  ot  a  vested  remainder,  expect- 
ant upon  an  estate  for  life,  his  widow  cannot 
be  endowed.  As  In  such  case  the  husband 
has  never  had  possesslmi,  or  any  prant 
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right  of  possession,  he  cannot  be  said  to  hare 
had  a  seisin  of  any  sort,  either  actual  or  le- 
KaL  Durando  v.  Durando,  23  N.  Y.  332,  de- 
cided by  the  New  York  court  of  appeals, 
June,  1861,  and  followed  and  confirmed  by 
the  same  court  In  House  v.  Jackson,  50  N. 
Y.  161.  In  Shlell  v.  Sloan,  22  S.  C.  151,  our 
supreme  court  held  that  a  widow  Is  dowable 
of  her  deceased  husband's  interest  in  lands 
held  by  him  In  Joint  tenancy  during  cover- 
ture, but  that,  where  such  right  attached  at 
the  marriage  upon  land  then  subject  to  a 
charge,  a  subsequent  sale  in  satisfaction  of 
such  charge  defeated  the  right  of  dower;  and 
various  cases  from  our  own  reports  are  cited 
by  the  court  in  support  of  this  view.  Now, 
undw  the  will  of  Oliver  Perry,  the  property, 
29  Cooper  street,  was  to  vest  immediately 
in  his  heirs.  But  this  properly,  31  Cooper 
street,  was  not  to  vest  In  ttiem  until  the  mort- 
gage to  the  building  and  loan  company 
should  have  been  paid,  and  until  Oliver  and 
Hannah  should  have  repaid  to  Henry  the 
amount  which  he  should  have  personally  paid 
in  liquidation  of  the  mortgage;  and.  In  de- 
fault of  such  repayment  by  them,  the  prop- 
erty shall  belong  to  the  said  Henry  Stover 
Perry,  free  from  every  claim  and  Incum- 
brance.' However  we  construe  this  devise, 
whether  as  giving  to  Oliver  and  Hannah  a 
future  right  of  possession  or  estate  upon  their 
complying  with  the  condition  precedent  of 
repaying  Henry  the  said  amounts,  whether 
we  regard  it  as  a  conditional  devise,  or  as 
an  estate  subject  to  a  charge,  In  either  view 
the  right  of  dower,  undw  the  authorities  cit- 
ed, cannot  attach.  If  it  was  an  estate  upon 
a  condition,  then  the  condition  must  have 
been  fulfilled  before  the  estate  could  vest 
See  2  Redf.  Wills,  283.  If  it  was  an  estate 
snbject  to  a  charge,  then,  when  Oliver  Perry 
released  to  Henry  Perry,  It  was  virtually  a 
sale  In  satisfaction  of  the  charge,  and  the 
grantee  to<^  the  property  clear  of  the  right 
of  dower.  I  cannot  doubt  from  the  evidence 
tliat,  even  in  the  view  most  unfavorable  to 
Henry  Peny,  some  portion  of  the  mortgage 
was  paid  from  his  own  funds,  and  that  Oli- 
ver Perry  made  the  conveyance  to  him  upon 
that  basla  He  settled  with  Henry  then  and 
thae,  and  no  reason  adequate  to  my  mind 
has  been  shown  why  this  court  should  dis- 
turb or  reopen  that  settl^neot  I  hold,  as 
matter  of  law,  that  Amarlntba  F&rry,  the 
widow  of  Oliver  Perry,  has  no  claim  of  dow- 
er In  this  property,  and  that  the  heirs  of 
OllVtf  Perry  are  barred  by  this  deed." 

The  following  is  the  decree  mentioned  In 
the  opinion: 

"This  case  came  befwe  the  court  upon  ex- 
ceptions to  the  rep<»-t  of  O.  H.  Sass,  master, 
to  whom  It  was  referred  to  hear  and  rep<H^ 
upon  all  Issues  of  law  and  fact  arising  In  the 
action,  with  leave  to  report  any  special  mat- 
tar.  The  mastw's  report  Is,  In  my  opinion, 
aUe,  Incld,  and  convincing;  and  I  might 
with  perfect  propriety,  In  a  short  order,  con- 
teB  tt  and  adopt  It  as  the  Judgment  of  the 


court.  I  will,  in  deference  to  the  learned 
counsel  for  defendants,  take  up  his  excep- 
tions, and  consider  them  severally.  I  shall 
not  attempt  to  state  the  case,  except  inci- 
dentally, aa  the  master's  statement  is  clear 
and  satisfactory. 

"The  plaintiff  and  all  the  defendants,  ex- 
cept Henry  S.  Perry,  appeal  to  this  oooit, 
and  ask  that  the  master's  report  and  decision 
be  reversed  and  set  aside,  because  the  mas- 
ter erred  in  finding:  (1)  That  the  amount 
due  on  the  mortgage  debt,  to  wit,  the  sum 
of  $1,609.60,  was  paid  as  follows: 

By  Oliver  Perry,  before  his  death. . .  .f  BO  00 
By  rents,  collected  and  paid   hj  H. 

Perry 900  50 

By  Henrr  S.  Peny.  personally 646  60 

Penalties   9  60 

(1,606  70 

"There  is  an  error  In  this  exertion.  The 
debt  Is  stated  to  be  $1,609.60,  and  the  it^ns 
Included  In  the  statement  of  payments 
amount  to  only  $1,606.70.  The  master.  In  his 
report,  after  making  the  statement  as  it  ap- 
pears In  this  exception,  says:  "The  two  ac- 
counts thus  nearly  balance  each  ottxet.'  He 
does  not  find  that  this  statement  is  absolutely 
correct;  for,  In  the  course  of  his  report,  he 
says:  'I  cannot  doubt,  from  the  evidence, 
that,  even  in  the  view  most  unfavorable  to 
Henry  S.  Perry,  some  portion  of  the  mort- 
gage was  paid  from  his  own  funds,  and  that 
Oliver  Perry  made  the  conveyance  to  him  up- 
on that  basis.'  But  had  he  received  the  state, 
ment  of  Henry  S.  Perry  as  correct  and  true, 
and  so  held,  the  evidence  would,  In  my  opin- 
ion, sustain  that  conclusion.  I  overrule  this 
exceptitm. 

"Next  torn  to  that  exception  wherein  It  Is 
alleged  that  said  master  erred  In  falling  to 
find  '(6)  that  there  should  be  an  accounting 
by  the  defendant  Henry  S.  Peny  of  his  rents 
and  profits  accruing  ftom  the  proi>erty  In  dis- 
pute, and  also  of  a  vouciilng  of  the  amounts 
which  he  claims  to  have  paid  to  the  building 
and  loan  association.'  This  exception  seems 
to  be  based  upon  the  Idea  that  Henry  8.  Per- 
ry must  produce  a  voucher,  receipt,  or  some 
written  Instrument  to  prove  his  personal  pay- 
ments. The  will  says:  'Henry  Stover  Perry 
must  produce  recelirts  or  other  proper  proof 
of  whatever  money  he  claims  to  expend.' 
The  recdpt  of  the  building  and  loan  associa- 
tion is  a  'voucho-'  in  the  sense  in  which  that 
word  is  used  in  this  exception,  and  the  sworn 
statement  of  Henry  S.  Perry,  on  which  he 
was  examined,  Is  "proper  proof  of  his  ex- 
penditures. EQs  admission  of  mon^  T9- 
ceived  from  rent  of  the  house  Is  sufficient  to 
charge  him;  snd,  if  he  has  received  further 
sums  from  that  source  than  he  has  admitted, 
appellants  should  have  proven  such  receipts. 
If  Henry  S.  Perry  only  received  a  certain 
amount  from  the  rent,  and  his  father  (the 
testator)  only  paid  $00  on  the  mortgage,  then 
It  follows.  In  the  absence  of  other  evidence, 
that  be  must  have  paid  tue  balanoe  neoessaix 
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to  satisfy  the  mortgage  debt    This  exception 
is  OTermled. 

"Second  exoeplion:  '(2)  That  OUy«:  Perry 
never  bad  sacb  a  legal  estate  In  this  property, 
31  Cooper  street,  as  would  subject  tbe  same 
to  bis  wife's  right  of  dower.'  I  will  not  copy 
the  wllL  It  is  attached  to  the  master's  re- 
port, and,  so  far  as  the  question  is  ctmcemed, 
it  is  recited  in  the  body  of  the  report  'A 
will  is  the  formal  declaraticm  in  writing  by 
which  the  maker  provides  for  the  distributi<« 
of  his  property  after  his  death.  This  b^ng 
the  case,  it  necessarily  follows  that  in  its  con- 
struction the  first  and  great  object  should  be 
to  inquire  what  was  the  intention  of  the  tes- 
tator. That  intention  must  be  gathered  from 
the  paper  itself,— the  whole  paper  taken  to- 
gether,—and  read  In  the  light  of  the  circum- 
stances surrounding  the  testator  at  the  time 
be  executed  it'  Lott  v.  Thompson,  36  S.  0. 
43,  16  S.  E.  278;  Bannister  v.  Bull,  16  S.  0. 
227;  Durant  v.  Nash,  30  S.  C.  184.  9  S.  B.  19. 
Testator  executed  his  will  on  January  12, 
1687.  At  that  time  he  owned  two  parcels  of 
real  estate,  lots  Nos.  29  and  31,  on  Cooper 
street  Lot  No.  31  was  incombered  with  a 
considerable  mortgage  to  the  building  and 
loon  association,  conditioned  to  be  paid  in 
montlUy  installments  of  $16.  This  mort- 
gage is  dated  February  9, 1883,  and,  according 
to  the  plan  of  payments,  would  not  be  paid  in 
full  until  about  1891.  Testator  was  an  elder- 
ly man,  and  his  cash  seems  to  have  been  in- 
sufficient to  meet  his  obligations.  In  some 
way,  not  fully  explained,  testator's  son,  Hen- 
ry S.  Perry,  came  to  his  assistance,  paid  in- 
stallments due  to  the  building  and  loan  as- 
sociation, and,  it  seems,  agreed  with  testator 
to  protect  the  property  so  far  as  said  mort- 
gage was  concerned.  There  Is  no  direct  proof 
of  this,  but  it  is  evident  that  such  was  the  be- 
lief and  expectation  of  testator,  and  that 
these  ideas  inspired  the  terms  used  in  his 
wllL  Testator,  in  his  will,  clearly  expresses 
this  idea  when,  he  says:  'Wliatever  amount  c« 
amounts  the  said  Henry  Stover  Perry  has 
paid  out  of  his  own  i>ersonal  account,  or  may 
hereafter  pay  outof  hisown  personal  account 
in  satisfying  the  mortgage  on  the  property.' 
The  next  idea  we  gather  from  the  will  is  that 
testator  intended  that  this  son,  Henry  S.  Per- 
ry, who  had  come  to  his  aid  in  his  financial  dis- 
tress, should  be  repaid  whatever  amoimts  he 
had  paid  or  might  have  to  pay  in  satisfying 
the  mortgage.  This  was  the  first  duty  of  the 
testator,  and  the  entire  scheme  of  the  wlU 
shows  that  such  was  his  intention.  Henry 
8.  Perry  was  to  be  paid  in  one  of  two  ways: 
(1)  By  his  brother  and  sister,  the  other  devi- 
sees under  the  will;  they  were  to  repay  him 
the  money  advanced;  or  (2)  by  the  testator 
himself.  He  (testator)  provided  for  his  pay- 
ment by  giving  to  Henry  S.  Perry,  'free  from 
every  claim  and  incumbrance,'  said  lot  No. 
31.  Testator's  payment  was  to  be  made  If 
the  said  Oliver  Peny  and  the  said  Hannah  D. 
Perry  shall  fail  to  pay  every  and  any  just 
debt  due  to  the  said  Henry  S.  Perry.'    The 


will  does  not  contemplate  any  accounting  for 
rents  by  Henry  S.  Perry,  or  that  the  lot  No. 
31  shall  stand  as  security  for  payments  made 
by  him  on  the  mortgage,  because  testator 
says,  if  Oliver  and  Hannah  fail  to  pay  any 
and  every  Just  debt  due  to  the  said  Henry  S. 
Perry,  then  the  property  shall  belong  to  the 
said  Henry  Stover  Perry,  free  from  every 
claim  and  incumbrance.'  Testator,  by  his 
will,  states  that  Henry  has  paid  money  of  his 
own  upon  the  mortgage  debt  That  was  cer- 
tainly a  'Just  debt;'  and,  Oliver  and  Hannah 
having  failed  to  pay  the  same  (not  to  mention 
or  consider  the  amounts  paid  by  Henry  after 
the  death  of  testator,  or  even  the  execution  of 
the  will),  lot  No.  31  must  'belong'  to  Hairy, 
and,  if  the  wiU  is  to  be  given  full  force  and 
effect  'free  from  every  claim  and  incum- 
brance.' If  this  is  correct  then,  under  the 
will,  Henry  owns  lot  No.  31,  free  from  every 
claim  of  accounting,'  rents,  or  anything  else; 
and  'free  from  every  incumbrance,'  dower, 
conditional  estate  in  Oliver  and  Hn.nnB.h,  con- 
dition precedent  etc.  The  master  has  fotmd 
that  Oliver  and  Hannah  and  plaintiff  have 
failed  to  comply  with  the  terms  of  the  wiU, 
and  that  neither  of  them  has  refunded  to 
Henry  the  money  paid  on  the  mortgage  from 
his  'personal  account'  I  concur  with  him. 
The  will  was  probated  on  April  27,  1887,  and 
on  the  same  day  Oliver  Perry  and  Henry 
Stover  Ferry  qualified  as  executors.  The  law 
allows  one  year  in  which  to  collect  in  the  as- 
sets of  an  estate,  and,  in  contemplation  of 
law,  a  year  is  a  reasonable  time  in  whidi  to 
settle  an  estate.  The  buUdlng  and  loan  asso- 
ciation was  satisfied  on  February  9,  1891. 
Oliver  and  Hannah  were  not  given  an  indefi- 
nite time  in  which  to  comply  with  the  terms 
of  the  will.  They  wore  given,  by  implioa- 
tion,  a  reasonable  time.  Surely,  a  'reasona- 
ble time'  ended  in  a  year  after  the  grant  of 
letters;  and  certainly  when  the  mortgage 
debt  was  paid  in  full  by  Henry  (a  period 
neaily  four  years  after  the  probate  of  the  will), 
and  Henry  called  upon  Oliver  and  Hannab 
and  plaintiff  to  repay  to  him  the  money  he 
had  advanced  In  satisfying  the  mortgage,  and 
they  'failed'  to  comply,  and  thereupon  lot  Na 
31  became  the  Individual  and  absolute  prope^ 
ty  of  Henry,  'free  from  every  claim  and  in- 
cumbrance.' I  am  satisfied  with  the  con- 
struction placed  by  the  master  upon  the  con- 
veyances of  Oliver  and  plaintiff  to  Henry, 
executed,  respectively,  on  June  22,  1891,  and 
March  18, 1891. 

"Now,  in  regard  to  the  daim  of  dower  set 
up  by  the  defendant  Amarintha  Perry,  as  Uie 
widow  of  Oliver  Perry,  Jr.  Her  claim  to 
dower  depends  upon  her  husband's  interests 
In  the  lot  If  it  exists.  It  had  its  origin  in  - 
his  estate,  and  she  takes  it  subject  to  every 
burden,  condition,  or  liability  which  testator 
placed  upon  her  husband.  Her  dower  right 
Is  dependent  upon  the  estate  of  Oliver.  It  is 
true  that  the  fee  to  land  must  vest  in  some 
one;  it  cannot  be  bung  up  in  air.  But  tbe 
fee  to  land  will  pass  from  one  person  to 
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anotber  If  a  wlU  8o  directs,  and,  If  necessary 
to  carry  out  the  Intention  and  provisions  of 
a  will,  tbe  fee  will  be  considered  as  vested  in 
the  person  to  whom  the  property  is  adjudged 
to  belong.  I  concur  with  the  master  In  his 
flBding  that  Amarintha  Perry  Is  not  entitled 
to  any  dower  In  this  lot  No.  81. 

*yrhe  exceptions  that  the  master  failed  to 
find'  as  stated  in  exceptions  1,  2,  3,  and  4 
are  overruled.  Under  the  testimony,  I  do 
not  see  how  he  could  have  reached  any  such 
conclusions. 

"Exceptions  6  and  7  are  overruled.  Inci- 
dentally, they  have  already  been  considered. 

"Wherefore,  It  is  ordered,  adjudged,  and 
decreed  that  the  report  and  conclusions  of 
the  master  be,  and  hereby  are,  confirmed, 
and  made  the  judgment  of  this  court;  and, 
further,  that  the  demands  set  up  In  the  an- 
swer of  all  the  defendants,  except  the  an- 
swer of  the  defendant  Henry  S.  Perry,  be, 
and  hereby  are,  refused  and  dismissed;  that 
the  complaint  herein  be,  and  hereby  is,  dis- 
missed; and  judgment  is  hereby  given  to 
Henry  S.  Perry  in  his  f&vor,  and  against 
the  plaintiff  and  the  defendants  above,  and 
for  his  costs  and  disbursements,  to  be  taxed 
by  the  clerk  of  this  court" 

The  following  are  the  grounds  of  appeal: 

"(1)  Because  his  honor  erred  in  holding 
tb«t  the  amount  due  on  the  mortgage  debt, 
to  wit,  the  sum  of  $1,609.60,  was  paid  as  fol- 
lows: 

Bj  Oliver  Perry  before  his  death. . .  .$  50  00 
By  rents,  collected  and  paid  by  H.  S. 

Perry ..•••   ■  900  50 

By  Heni-y  S.  Perry,  personaUyJ ! ! . ' .  646  60 

Peralties    9  60 


$1,606  70 


— 'Xbere  being  no  evidence  to  that  effect  be- 
fom  the  court 

"(2)  Because  his  honor  erred  In  holding, 
wit\»  the  master,  that  Oliver  Perry,  the 
younger,  never  had  such  a  legal  estate  in 
the  property,  81  Cooper  street,  as  would  sub- 
ject the  same  to  his  wife's  right  of  dower. 

"(n)  Because  his  honor  erred  in  falling  to 
find  that  the  consideration  expressed  in  a 
deed  may  always  be  inquired  into  by  parol, 
for  the  purpose  of  showing  the  real  consid- 
eration, and  whether  there  was  any  con- 
sideration. 

"(4)  Because  bis  honor  erred  In  failing  to 
find  that,  it  appearing  that  the  consideration 
expressed  in  the  deeds  did  not  In  fact  exist, 
the  Seeds  should  be  set  aside. 

"(6)  Because  his  honor  erred  In  falling  to 
find  that  the  deeds,  having  been  made  nndra 
a  mistalce  of  fact,  should  be  set  aside. 

'  (6)  Because  his  honor  erred  In  falling  to 
flTid  that  the  grantors  having  been  induced 
tA  execute  and  deliver  the  said  deeds  by  a 
misstatement  of  their  rights,  under  the  facts 
of  the  case,  the  said  deeds  should  be  set 
nside. 

"(7)  Because  bis  honor  erred  in  failing  to 
find  tiiat  there  should  be  an  accounting  by 
tte  defendant  Henry  &  Ferry,  of  his  rents 


and  profits  accruing  from  the  property  In 
dispute,  and  also  a  vouching  of  the  amounts 
which  he  claims  to  have  paid  the  building 
and  loon  association. 

"(8)  Because  his  honor  erred  In  failing  to 
find  that  should.  In  said  accounting,  it  ap- 
pear that  the  said  Henry  S.  Perry  has  paid 
to  the  said  building  and  loan  association 
sums  in  excess  of  the  rents  and  profits  afore- 
said, the  plaintiff  and  defendants,  represent- 
ing the  interests  of  Oliver  Perry,  Jr.,  be  al- 
lowed to  refund  to  him  such  excess,  and 
thereupon  be  permitted  to  take  their  re- 
spective equal  shares  in  the  property. 

"(9)  Because  his  honor  erred  in  falling  to 
find  that,  upon  such  accounting,  the  said 
property  should  be  sold,  and  out  of  the  pro- 
ceeds any  inequality  of  interests  be  first  set- 
tled, and  the  partition  be  then  granted  aa 
prayed  In  the  complaint" 

Charles  B.  Prioleau,  for  plaintiff.  W.  St 
Jnlien  Jervey,  for  defendants. 

McIVER,  O.  J.  The  plaintiff  brings  tills 
action  for  the  purpose  of  obtaining  partition 
of  a  certain  lot  of  land  In  the  city  of  Charles- 
ton among  himself  and  the  defendants,  and 
also  for  an  account  by  the  defendant  Henry 
S.  Perry  of  the  rents  and  profits  of  said  lot 
The  case,  as  prepared  for  argument  here^ 
contains  nothing  but  copies  of  the  pleadings, 
the  master's  report,  the  decree  of  the  drcnlt 
Judge,  and  the  exceptions  thereto,  without 
any  evidence,  or  even  any  g»ieral  statement 
thereof,  although  some  of  the  questions  made 
by  the  appeal  turn  entirely  upon  the  evidence. 
It  is  true  that  it  is  stated  that  a  copy  of  the 
testimony  and  the  master's  report  is  filed 
with  the  derk  of  the  supreme  court  "for 
reference  by  either  party."  This  mode  of 
preparing  a  case  for  argument  in  this  court 
has  been  condemned  by  this  court  in  a  re- 
cent decision  in  the  case  of  In  ra  Pory's 
Estate,  20  S.  B.  84,  and  parties  must  take  the 
risk  of  such  incomplete  preparation.  It  Is 
true  that  this  is  an  "agreed  case,"  and,  nn- 
der  the  provisions  of  subdivision  IS  of  section 
346  of  the  Code  of  Civil  Procedure,  this 
court  would  not  be  at  liberty  to  dismiss  the 
appeal,  or  to  decline  to  hear  the  case,  or  to 
require  anything  else  incorporated  in  the 
case,  but  is  bound  to  hear  the  case  upon  what 
appears  in  the  agreed  case,  but  it  is  not  bound 
to  search  elsewhere  for  materials  upon  which 
to  base  its  decision.  If  the  court  should  be 
required  to  explore  the  vast  mass  of  rec- 
ot&B  In  the  clerk's  ofiBce  to  obtain  the  fkcts 
upon  which  to  base  its  decision,  and  whldt 
should  appear  in  the  case,  it  is  very  mani- 
fest, under  the  pressure  of  business  on  tills 
court,  it  would  work  great  delay  and  injus- 
tice to  other  suitors.  We  adhere,  therefore, 
to  what  has  been  well  said  In  the  case  above 
cited.  We  must  ther^ore^  la  c«Hi8lderlng 
this  appeal,  confine  oursdves  to  what  ap- 
pears In  the  case,  as  prepared  for  argoment 
here.  Just  aa  we  do  in  all  other  appeals.  We 
must  assume  that  the  facts  of  the  case  are 
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fully  and  fairly  stated  In  the  master's  re- 
port, which  is  incorporated  in  the  case,  and 
which  should  be  incorporated  in  the  report 
of  the  case.  From  this  we  learn  that  the 
main  question  In  the  case  tarns  upon  the 
proper  construction  of  the  will  of  Oliver  ?«- 
ry,  Sr.,  under  which  all  parties  claim.  As 
we  understand  it,  the  master  held  that  Oliver 
Perry,  Jr.,  and  Hannah  D.  Perry,  under 
whom  the  plaintiff  and  the  defendants  other 
than  Henry  S.  Perry  claim,  never  bad  any 
estate  in  the  premises  sought  to  be  partition- 
ed, and  could  not  have  until  they  had  paid 
certain  amounts  due  to  Henry  S.  Perry, 
which  he  found,  as  matter  of  fact,  they  had 
never  done.  We  infer  that  he  also  found 
that  the  plaintiff  and  the  said  Oliver  Perry, 
Jr.,  had  released,  by  deed,  to  the  said  Henry 
8.  Perry,  whatever  interest  they  might  have 
bad  In  said  premises.  It  seems,  also,  that 
the  defendant  Amarintha  Perry,  who  is  the 
widow  of  Oliver  Perry,  Jr.,  at  some  stage  of 
the  case,  set  up  a  claim  of  dower  in  the  inter- 
est of  her  deceased  hiAiband  in  the  premises, 
though  no  such  claim  la  set  up  in  her  answer, 
and,  on  the  contrary,  she  there  claims  her  In- 
terest as  heir  at  law  of  her  husband,  which 
is  inconsistent  with  the  claim  of  dower. 
Upon  this  report  and  the  exceptions  thereto 
the  case  came  before  his  honor.  Judge  Aid- 
rich,  who  rendered  a  decree  overruling  all 
the  exceptions,  and  confirming  the  report  of 
the  master,  and  rendered  Judgment  In  favor 
of  the  defendant  Henry  S.  Perry.  From  this 
Judgment  the  plaintiff,  together  with  the  de- 
fendants Amarintha  Perry  and  her  children, 
appeal,  upon  the  several  grounds  set  out  In 
the  record,  which,  together  with  the  decree  of 
the  circuit  Judge,  should  be  Incorporated  in 
the  report  of  this  case. 

The  first  ground  of  api>eal  presents  a  pure 
qneatlon  of  fact;  and,  under  the  well-settled 
rule,  the  finding  of  the  master,  concurred  in 
by  the  circuit  Judge,  will  not  be  disturbed 
by  this  court,  unless  it  is  without  any  tes- 
timony to  sustain  It,  or  is  against  the  mani- 
fest weight  of  the  evidence,  which  we  certain- 
ly cannot  say  is  the  case  here,  as  there  is 
no  testimony  set  out  In  the  case,  and  noth- 
ing, therefore,  to  warrant  such  a  conclusion. 

The  second  ground  of  appeal  imputes  error 
to  the  circuit  Judge  in  holding  that  Oliver 
Perry,  Jr.,  never  had  such  a  legal  estate  In 
the  lot  In  question  as  would  subject  the  same 
to  his  widow's  right  of  dower.  To  determine 
the  question  raised  by  this  ground  of  ap- 
peal, it  will  be  necessary  to  consider  the 
terms  of  the  will  of  Oliver  Perry,  St.,  dis- 
posing of  the  lot  here  in  question.  Those 
terms  are  thus  stated  in  the  master's  report, 
which  affords  the  only  Information  which 
we  properly  have  upon  the  subject:  "By  this 
will,  testator  devises  to  his  three  children, 
Oliver  Perry,  Jr.,  Henry  Stover  Perry,  and 
Hannah  D.  Perry,  to  be  owned  by  them, 
share  and  share  alike,  all  my  real  property, 
consisting  of  the  following:  House  and  lot 
No.  29  Cooper  street,  which  shall  vest  imme- 


diately aftu  my  death,  and  the  house  and 
lot  Na  81  Cooper  street  [the  latter  lot  being 
the  one  In  contention  here],  next  to  the 
above-named  property,  the  latter  being  mort- 
gaged to  the  loan  and  trust  company.  As 
soon  as  the  mortgage  on  the  above  property 
is  satisfied,  I  direct  that  it  shall  be  owned 
by  my  three  children  above  named,  share 
and  share  alike;  provided  the  said  Oliver 
Perry,  Jr.,  and  the  said  Hannah  D.  Perry 
shall  pay,  or  cause  to  be  paid,  to  the  said 
Henry  Stover  Perry,  whatever  amounts  the 
said  Henry  Stover  Perry  has  paid  out  on 
his  own  personal  account,  or  may  hereafter 
pay  out  on  his  own  i>ersonal  account,  In  sat- 
isfying the  mortgage  on  the  property.  Hen- 
ry Stover  Perry  must  produce  receipts  or  oth- 
er proper  proof  of  whatever  money  he  claims 
to  expend;  and  Oliver  Perry,  Jr.,  and  ECan- 
nah  D.  Perry  must  each  pay  one-half  of  what- 
ever amounts  are  paid  out  by  Henry  Stover 
Perry  in  clearing  the  property  of  the  mort- 
gage. If  the  said  Oliver  Perry  and  the  said 
Hannah  D.  Perry  shall  fall  to  pay  any  and 
every  Just  debt  due  the  said  Henry  S.  Per- 
ry as  above,  then  the  property  shall  belong 
to  the  said  Henry  Stover  Perry,  free  from 
every  claim  and  incumbrance.' "  We  do 
not  think  there  can  be  a  doubt  that  the  In- 
tention of  the  testator,  which  must  govern, 
was  that,  while  the  title  to  lot  29  should 
vest  in  the  three  children  immediately  upon 
the  death  of  the  testator,  no  interest  or  es- 
tate in  lot  No.  31  should  vest  in  either  Oliver 
Perry,  Jr.,  or  Hannah  D.  Perry,  until  they 
had  refunded  to  Henry  S.  Perry  the  amounts 
which  he  had  already  paid,  as  well  as  what 
he  might  thereafter  pay  towards  relieving 
the  last-mentioned  lot  from  the  lien  of  the 
mortgage  referred  to.  Now,  as  the  master 
has  found  as  a  matter  of  fact  (which  finding 
we  must,  under  the  rule,  accept)  that  these 
amounts  never  were  refunded  to  Henry  S. 
Perry  either  by  Oliver  or  Hannah,  It  would 
seem  to  be  dear  that  no  estate  In  said  lot 
ever  vested  in  either  of  them,  but  the  entire 
estate  remained  in  Henry  8.  Perry.  We 
agree  with  the  master  and  the  circuit  Judge 
In  rejecting  the  claim  of  dower. 

As  to  the  third,  fourth,  fifth,  and  sixth 
grounds  of  appeal,  they  all,  except  the  third, 
which  raises  an  abstract  question  of  law, 
which,  so  far  as  api)ear8,  was  not  i>ertlnent 
to  any  point  decided  in  the  case,  turn  upon 
questions  of  fact,  which  the  case  affords  us 
no  means  of  investigating,  and  need  not 
therefore  be  considered. 

The  seventh  ground  Imputes  error  to  the 
circuit  Judge  in  falling  to  require  an  ac- 
counting from  Henry  S.  Perry  for  the  rents 
and  profits  of  the  lot,  and  also  a  vouching 
of  the  amounts  claimed  to  have  been  paid 
by  him  towards  the  satisfaction  of  the  mort- 
gage. It  appears  from  the  master's  report 
that  Henry  &  Perry  did  show,  to  the  satis- 
faction of  the  master,  tliat  he  bad  made  pay- 
ments on  the  mortgage  debt,  which  had  nev- 
er been  refunded  to  him  by  either  Ollv^  or 
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HiiTiiiati  D.  Perry;  and  therefore,  aa  we 
have  seal,  Henry  S.  Perry  conid  not  be  call- 
ed tD  account  tvc  the  rents  and  profits  of  the 
lot 

What  we  hare  already  said  Is  sufficient 
to  dispose  of  the  eighth  ground,  for  certain- 
ly, as  the  circuit  Judge  held,  the  appellants 
could  not,  in  any  view  of  the  case,  be  allow- 
ed anything  more  than  a  reasonable  time  to 
refund  the  amounts  advanced  by  Henry  S. 
Perry  towards  the  satisfaction  of  the  mort- 
gage debt;  and  clearly  a  period  of  nearly 
four  years  was  amply  sufficient 

The  ninth  ground  Is  also  disposed  of  by 
what  has  been  said.  If  no  title  to  the  lot 
vested  in  Oliver  and  Hannah  D.  Perry  until 
Henry  S.  Perry  was  reimbursed,  surely  nei- 
ther tliey  nor  their  heirs  at  law  could  have 
any  daim  to  have  the  lot  sold;  especially 
alter  whatever  Interests  they  may  have  bad 
In  the  lot  had  been  released  to  Henry  S. 
Perry. 

The  Judgment  of  this  court  la  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

POPB,  J.,  concnra. 


(UE  N.  C.  ISS) 

JONES  V.  BMORT  at  aL 

(SaprMne  Conn  of  North  Carolina.     Get  24, 

1884.) 

CoNPBTSNOT  ov  Witness— Tbassaotions  with 
Deobdbnt. 
In  an  action  for  land,  a  person  living  as 
a  member  of  plaintiff's  honBehold  on  the  land, 
and  aiding  in  her  support.  Is  not  a  parly  "inter- 
ested in  the  action"  (Code,  S  590),  so  as  to  be 
incompetent  to  testify  in  regard  to  a  transaction 
with  the  deceased  father  of  defendants. 

Appeal  from  superior  court,  Walte  county; 
Hoke,  Judge. 

Action  by  Rowan  Jones  against  Elizabetb 
Emory  and  otbera  Tlia:«  was  a  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

T.  R.  Pomell,  tat  appellant!.  Armisteed 
Jones,  tor  appellee. 


AVERY,  J.  The  general  rule  (Code,  | 
Is  that  no  person  offered  as  a  witness  shall 
be  excluded  on  account  of  his  interest  in  the 
event  of  the  action.  The  exception  (Code, 
i  690)  is  that  neither  a  party  Interested  in 
the  event  of  the  action,  nor  any  one  from, 
through,  or  under  whom  such  interested  per- 
son derives  his  interest  or  titie  by  assignment 
or  otherwise,  shaU  be  examined  as  a  witness, 
etc.,  cmicMnlng  a  personal  transaction  or 
communicatiMi  between  the  witness  and  the 
deceased  peraoo.  The  witness  X^phrlam  Em- 
ory lived  with  the  plaintiff  on  the  land  in 
controvovy,  and  helped  to  support  her.  If 
She  should  lose  the  suit  he  would  seek  a 
home  elsewhere  with  her,  but  he  had  no  le- 
gal or  pecuniary  Interest  In  the  lot  in  con- 
troversy. The  statute  does  not  disqualify 
every  witness  who,  in  the  broadest  sense  of 


the  term,  is  interested  In  tbe  ereot  of  the  ac- 
tion, but  only  such  as  have  a  direct  and  sub- 
stantial or  (to  apply  the  principle  more  ex- 
actiy  to  the  case  before  us)  a  direct  legal  or 
pecuniary  interest  in  the  residt  Unless  the 
witness  bear  such  a  relation  to  the  omtro- 
versy  that  the  verdict  and  Judgment  in  the 
case  may  be  used  against  him  as  a  parly  in 
another  action,  he  is  not  disqualified  to  tes- 
tify. The  fact  that  the  witness,  as  a  mem- 
ber of  the  family,  must  more  out  along  with 
the  servants  of  the  plaintiff  if  the  defendant 
should  prevail  in  this  suit  would  not  he 
being  neither  privy  nor  party,  estop  him  from 
setting  up  a  claim  to  the  land  in  a  future  ac- 
tion as  against  the  present  defendants. 
Were  this  record  offered  in  such  a  suit  It 
would  be  res  inter  alios  acta.  MuU  v.  Mar- 
tin, 85  N.  C.  406;  WllUams  v.  Johnson,  82 
N.  G.  288;  White  v.  Beaman,  96  N.  C.  122, 
1  S.  E.  788.  When  we  ignore  this  test  and 
give  to  the  word  "Interest"  as  used  In  stat- 
utes, a  meaning  so  broad  as  to  Include  every 
person  who  stands  In  such  a  relation  to  the 
controversy  as  would  naturally  be  calculated 
to  enlist  his  prejudices  for  or  excite  favor- 
able emotions  In  bis  lireast  towards  the  party 
on  whose  behalf  he  is  introduced  as  a  wit- 
ness, we  emt>ark  on  a  sea  of  uncertainty, 
without  chart  or  compass.  This  same  princi- 
ple was  evidently  applied  In  Lawrence  v.  Hy- 
man,  79  N.  C.  209,  where  the  testimony  of 
one  of  the  trustees  of  a  church,  who  was  a 
party,  was  excluded  as  to  such  a  transaction, 
while  that  of  members  who  worshiped  In  the 
congregation  was  admitted.  To  show  how 
unsatisfactory  It  would  prove  to  dispense 
with  this  test  one  need  but  recall  the  fact 
that  every  citizen  Is  Interested  In  having 
good  roads  constructed  In  the  county  In 
wliich  he  resides,  but  it  does  not  follow  that 
every  such  citizen  is  a  proper  or  necessary 
party  to  a  proceeding  to  lay  off  a  public 
road,  because  the  statute  requires  that  every 
person  interested  must  be  notified,  and  al- 
lowed the  opportunity  to  resist  the  order  ask- 
ed for.  It  has  heeu  held  that  in  such  cases 
a  reasonable  construction,  and  one  that  can 
be  applied  as  a  test  must  be  adopted.  11 
Am.  &  Eng.  Enc.  Law,  422;  Taylor  v.  Town 
of  Normal,  88  IIL  527.  So,  too,  we  would 
say  in  common  parlance  that  every  citizen  of 
a  county  or  of  a  state  is  interested  in  collect- 
ing tax  claimed  as  due  to  the  county  or  state 
when  he  has  no  such  direct  legal  or  pecuni- 
ary interest  as  would  make  him  a  propw 
party  to  a  proceeding  against  a  delinquent 
tax  collector.  We  think  that  there  was  no 
error  in  admitting  the  testimony  of  Bphriam 
Emory. 

After  the  trial  the  defendants  moved  for  a 
new  trial  on  the  ground  that  there  was  not 
sufficient  evidence  to  establish  a  parol  trust 
We  think  the  testimony  that  the  plaintiff 
had  entered  upon  the  land  more  than  20 
years  before  the  Irlal,  under  a  bargain  with 
one  Salntslng,  who  was  a  son-in-law  of  Wil- 
lis Emory,  and  had  built  a  house  upon  i^ 
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and  had  pala  taxes  and  lived  thereon  nndls- 
rarbed,  claiming  the  property  as  her  own, 
with '  her  father,  WilllB  Emory,  until  his 
death;  that  the  proceeds  of  a  sale  of  a  horse, 
a,  gim,  and  other  personal  property  had  been 
applied  in  payment  of  the  purchase  money 
by  her  or  t\ye  her;  and  that  exchanges  of 
portions  of  the  two  lota  had  been  from  time 
to  time  made;  together  with  the  reasons  giv- 
en according  to  the  witnesses  for  agreeing  to 
have  title  to  both  lots  made  to  W.  O.  Bm(»7, 
tbe  father  of  the  defendants,— was  aiifflcl«it 
to  go  to  the  jury  as  tending  to  establish  the 
parol  trust  Shidds  y.  Whltakor,  82  N.  O. 
BIS;  Wood  V.  Cherry,  73  N.  O.  110;  Turner 
Y.  "EHofA,  6  Jones,  Bq.  106.  The  recognition 
of  her  right  by  W.  B.  Emory  during  his  life 
by  exchanging  parts  of  two  lots  so  as  to 
throw  both  into  better  shape  grows  in  Im- 
portance when  considered  with  the  fact  that 
the  controversy  did  not  arise  till  after  the 
death  of  both  Willis  Emory  and  W.  C.  Em- 
ory. If  the  testimony  for  the  plaintiff  Is  to 
be  believed,  in  these  exchanges  the  father  of 
the  defendants  repeatedly  recognized  the 
rights  and  dominion  of  the  occupant  of  the 
lot  In  controversy.  This  was  a  direct  recog- 
nition of  an  adverse  Interest  in  her  or  her 
father.  The  other  evidence  tends  to  explain 
who  was  the  claimant,  and  the  Jury  have 
found  that  the  consideration  proceeded  from, 
and  the  recognition  of  right  was  Intended 
for,  the  plaintiff.  It  is  not  material  whether 
there  was  or  was  not  conflicting  evidence,  if 
that  offered  by  the  plaintiff  was  suflScIent  to 
go  to  the  Jury.  Smiley  v.  Pearce  (N.  C.)  3  S. 
E.  631.  There  was  no  error  In  submitting  the 
issues  to  the  jury.    Affirmed. 


(US  K.  c.  StSi 

CONLY  T.  COFFIN. 
(Supreme  Conrt  of  North  Carolina.     Oct  24, 
1S94.) 
BasoiBSioH  oy  Contract  —  Uisrepbbsbntations. 
Misrepresentations   as  to   the  value  of 
land,  when  it  is  not  peculiarly  within  the  knowl- 
edge of  the  vendor  alone,  will  afford  no  gronnds 
for  relief  to  the  vendee  throngh  resdasion  of 
the  contract 

Appeal  from  superior  court,  Swain  comity; 
Armfleld,  Judge. 

Action  by  J.  B.  Oonly  against  B.  Q.  Coffin 
for  the  rescission  and  cancellation  of  an  exe- 
cuted contract  on  the  ground  of  misrepre- 
sentation. Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

W.  W.  Jones,  for  appellant  Fly  &  Newby, 
for  appellee. 

BURWELL,  X  It  Is  alleged  in  the  com- 
plaint that  J.  B.  Conly  was  induced  by  the 
false  and  fraudulent  representations  of  the 
d^endant  to  execute  to  him  a  deed  for  oer- 
tatn  valuable  property  in  this  state,  and  to  ac- 
cept in  exchange  therefor  from  the  defendant 
obtain  real  estate  in  the  state  of  Kansas. 
He  brought  this  action  to  have  the  whole 


contract  rescinded,  and,  he  having  died,  Uk 
heirs  and  personal  representative  prosecute 
this  suit  Since  his  honor  held  that  In  no  as- 
pect of  the  case  could  the  plaintiff  recover, 
we  must  consider  the  evidence  in  the  light 
most  favorable  to  them.  The  false  repre- 
sentations consisted  in  the  allegatloii  that  the 
Kansas  property  was  worth  "not  less  than 
twelve  thousand  dollars."  The  evldeinioe  taid- 
ed  to  show  that  this  statement  was  false,— 
grossly  so,— and  that  the  defendant  made  it  to 
cheat  and  defraud  the  said  Conly,  who  says 
in  his  complaint  that  he  "relied  entirely  upon 
the  representations  of  the  defendant" 

Let  us  assume  first  that  be  entered  Into  this 
contract  solely  because  of  this  alleged  false 
and  teuidulent  representation  of  the  defend- 
ant. "A  mere  false  asserticHi  of  value,  whoi 
no  warranty  Is  intended.  Is  no  ground  of  re- 
lief to  a  purchaser,  because  the  assertion  is 
a  matt^  of  opinion,  which  does  not  Imidy 
knowledge,  and  In  which  men  may  differ." 
2  Kent  Comm.  p.  486.  "The  vendor  <a  pn^ 
erty  may  indeed  know  that  the  jaroperty  Is 
not  worth  what  he  says  it  Is  worth,  but  the 
very  fact  that  the  representation  Is  made  by 
the  owner  Is  enough  to  put  any  person  of 
average  intelligence  on  his  guard."  1  Story, 
Eq.  Jur.  p.  207,  note.  "  'Simplex  commenda- 
tio  non  obllgatlo'  Is  a  maxim  of  sales,  not 
only  in  the  Iloman  but  in  the  common  law. 
•  •  •  The  reascm  why  the  law  treats  such 
statements  as  Idle,  so  far  as  it  does  so  treat 
them,  is  that  they  are  only  'trade  talk,'  and 
ought  not  to  be  accepted  as  trustworthy.  As 
owner,  he  will  naturally  set  a  high  value  up> 
on  his  own;  and,  if  be  Is  about  to  sell  it 
everybody  knows  that  the  temptation  to  make 
the  most  out  of  it  Is  characteristic  of  human 
nature.  The  law  will  not  help  the  purchaser 
who  accepts  the  exa^;gerated  or  false  state- 
ments of  value  made  by  the  vendor  or  his 
agent"  Bigelow,  Frauds,  491.  In  Saunders 
V.  Hatterman,  2  Ired.  32,  it  was  decided  tliat 
where  at  the  time  of  the  sale  of  land  a  false 
and  frauduloit  affirmation  of  its  value  was 
made,  yet  an  action  on  the  case  for  deceit 
will  not  lie,  as  the  vendee  might  by  reasona- 
ble diligence  have  Informed  himself  of  its 
true  value.  And  In  Setzar  v.  Wilson,  4  Ired. 
601,  Ruffin,  C.  J.,  says:  "The  law  does  not 
give  an  action  against  the  vendor  for  bis 
false  affiTmati<Hi  as  to  the  value  of  the  thing 
sold."  "A  mlsrepresoitatlon,  to  be  material, 
should  be  in  respect  of  an  asoa*talnable  fact 
as  distinguished  from  a  mere  matter  of  opin- 
ion. A  representation  which  merely  amounts 
to  a  statement  of  opinion  •  •  •  goes  for 
nothing,  though  It  may  not  be  true,  tor  a  man 
is  not  Justified  in  placing  reliance  on  It" 
Kerr,  Fraud  &  M.  p.  Sa  This  author  says 
that  "a  man  who  relies  on  such  affirmation, 
made  by  a  person  whose  intraest  might  so 
readily  prompt  him  to  Invest  the  property 
with  exaggerated  value,  does  so  at  his  peril, 
and  must  take  the  consequences  of  his  own 
imprudence."  There  was  no  evidence  tend- 
ing to  show  that  the  value  of  this  property 
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wua  a  matter  peculiarly  within  the  knowledge 
of  the  defendant;  that  It  waa  not  known  to 
other  persons,  to  whom  the  purchaser  mi£bt 
have  applied  for  Information;  that  the  de- 
fendant did  anything  to  prevent  investigatiOD 
on  his  part;  or  that  there  was  any  relation  of 
trost  and  confidence  between  them  that  mi£^t 
have  that  effect  Hence,  the  principles  an- 
nounced by  the  learned  anthers  qnoted  above^ 
and  established  by  the  former  decisions  of 
this  court,  have  application  here;  and  the 
vendee,  having  seen  fit  to  purchase  the  prop- 
erty at  the  price  set  upon  it  by  the  vendw, 
and  la  entire  r^ance  upon  his  statements  as 
to  Its  value,  cannot  get  relief  by  tide  rescission 
of  the  bad  bargain  he  bo  negligently  made. 

It  appears  from  the  evidence  that  J.  B.  Con- 
ly,  of  his  own  accord,  or  at  the  suggestion 
of  the  defendant,  before  the  consummation  of 
the  trade.  Inquired  by  telegraph  of  the  mayor 
of  the  town  in  EJinsas  where  the  prc^erty 
was  dtoated,  concerning  Its  value,  and  this 
Inquiry  (tlie  mayor  being  absent)  came  Into 
the  hands  of  one  Baker,  who  was  the  reel- 
doit  ag«nt  of  the  defendant,  and  had  charge 
of  the  property  for  him,  and  was  answered 
by  said  agent  in  the  name  of  the  mayor. 
There  was  no  evid^ioe,  as  it  seems  to  us,  that 
this  representatiiHi  of  the  Tslue  of  the  prop- 
erty was  within  the  scope  of  Baker's  agency, 
or  that  It  was  made  at  the  suggestion  of  the 
defendant,  or  with  bis  knowledge  or  consent. 
There  was  no  evidence  that  he  knew  of  the 
existence  of  tbe  telegram  until  informed  of  It 
by  Conly  after  the  whole  trade  was  consum- 
mated. It  seems  to  us,  moreover,  that  this 
telegram  purporting  to  come  from  the  mayi^ 
was  of  such  a  nature  as  shoold  have  pat 
him  on  his  gruard.  The  defendant,  he  says, 
had  represented  to  blm  that  the  Kansas  prop- 
erty which  be  offered  to  exchange  for  his 
North  Carolina  property  was  wcHlh  twelve 
tiionsand  dollars.  He  made  inqoiiy  oif  a  dls- 
liit<%ested  person,  as  he  sui^osed,  and  was 
UAd  In  effect  that  the  defendant  had  misr^ 
resented  ttie  value  of  his  property,— that  it 
was  not  worth  twelve  thousand  dollars.  In 
the  opinion  of  the  sender  of  the  telegram,  but 
only  eight  or  ten  thousand  dollars.  If,  after 
he  received  this  Information,  he  still  chose  to 
rely  on  what  the  defendant  had  told  him,  he 
ought  not  now  to  ask  that  a  contract  so  neg- 
ligently entered  into  by  him  should  be  re- 
scinded, for  It  appears  that  he  consummated 
the  contract  after  be  was  Informed  that  the 
defendant's  statement  as  to  the  value  of  his 
property  was  false.  His  honor  therefore  did 
not  eir  when  he  refused  to  submit  the  Issues 
tendored  by  the  plaintiff,  and  when  he  in- 
timated that  there  was  no  evidence  to  suppmt 
the  affirmative  of  the  Issues  that  were  sub- 
mitted. We  think  there  was  error  in  tlie 
exclusion  of  the  evidence  offered  by  the  plain- 
tiff to  show  that  the  defendant  had  told  Conly 
that  the  property  was  worth  $12,000,  and  that 
the  statement,  when  made,  was  known  to  be 
false,  for  those  facts  miglit  have  been  mate- 
-<al  upon  the  Issues  submitted.    But  the  error 


became  harmless  whien,  as  appears  here,  ttie 
excluded  evideaioe  could  not.  If  It  had  been  ad- 
mitted, have  changed  the  reaolt.  There  wonld 
still  have  been  no  sufflclont  evidence  to  go  to 
the  Jury  to  establish  the  affirmative  ot  the  Is- 
sues, the  burden  of  which  was  upon  the  p]ai» 
tlfC     Affirmed. 


(lUN.  aM) 
McOADDBN  et  sL  v.  PENDBB  at  aL 
(Snpreme  Court  of  North  Carolina.     Oct  10* 
lB8i.) 
Appeal  from  superior  court,   Edgecombe 
county;  Craves,  Judge. 

Action  by  McCadden  &  McEIwee  and  oth- 
ers against  D.  Pender  and  others  to  restrain 
payment  of  certain  notes,  and  for  a  receiver. 
From  a  Judgment  overmling  a  demurrer  to 
the  complaint  defendanta  appeal.    Afflrmed. 

John  Ii.  Brldgers,  for  f^ppellants.  Dml 
Ollliam,  for  appellees. 

PER  CURIAM.  We  are  of  the  opinion  that 
there  Is  no  misjoinder,  and  that  a  cause  ot 
action  Is  stated  in  the  complaint  We  think 
it  best  to  defer  the  discussion  of  the  ques- 
tions argued  by  counsel  until  the  case  shall 
be  tried,  and  the  facts  more  fully  developed. 
Affirmed. 


(UC  N.  C.  110) 
PETIT  V.  WOODLIBP. 
(Supreme  Conrt  of  North  Carolina.    Oct  S^ 
1894.) 

RbLBASB  JJTD  DiSCHAKGE— ACOEFTmOB  Or  Dbiit. 

Where  a  draft  for  part  of  an  Indebted- 
ness was  sent  by  letter,  both  draft  and  letter 
stating  that  it  was  to  be  in  full  payment  of  the 
debt  the  creditor,  by  converting  the  draft  into 
money,  elects  to  accept  the  compromise,  and  the 
debt  is  thereby  discharged  in  fml. 

Appeal  from  superior  court,  Wake  conn^; 
Hoke,  Judge. 

Action  by  Charles  W.  Petit  against  I^ 
Woodllef  on  a  contract  for  repairing  a  boiler. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

T.  R.  Fumell,  f<Hr  appellant  Strong  it 
Strong,  for  appellee. 

AVERT,  J.  The  defendant  Inclosed  la  a 
letter  a  draft  to  the  plaintiff  for  $300,  setting 
forth  upon  its  face  that  It  was  to  operate  as 
a  payment  In  full  of  a  claim  for  repairing  an 
engine.  The  defendant  contended  that  only 
$250  was  In  fact  due,  but  stated  in  his  letter 
that  he  had  concluded  to  send  $800.  Tlie 
letter  and  draft,  construed  together,  consti- 
tuted a  proposal  of  compromise;  and  even 
though  In  reality  a  larger  sum  was  due,  as 
the  Jury  found.  If  the  offer  was  accepted, 
eltber  expressly  or  by  implication  arising 
from  the  defendant's  conduct  there  was  not 
simply  a  valid  executory  agreement;  but  an 
executed  contract  as  In  that  event  the  pay- 
ment operated  to  discharge  the  whole  claim. 
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The  defendant,  Woodllef,  not  only  Btated  In 
bis  letter  that  the  draft  foi-  $300  was  Inclosed 
"to  settle  with  yon  [plaintiff]  In  fnll  to  date," 
bnt  according  to  the  nndlsputed  testimony  the 
same  words,  or  the  equivalent  expteesion, 
•^ttlement  in  fnll  to  date,"  were  Incorporat- 
ed In  the  draft  itself,  which  was  drawn  on 
Stnidwlck  &  Royster,  and  was  afterwards 
destroyed  by  flre;  When  the  plaintiff  In- 
dorsed this  draft  and  collected  the  money, 
with  the  proposal  staring  him  In  the  face 
that  It  shonid,  if  received,  operate  to  dis- 
diarge  the  whole  debt,  instead  of  returning 
It  to  the  drawer  and  declining  the  offer,  we 
think  that  his  conduct  amounted  to  an  ac- 
ceptance of  it,  and  the  debt  was  therefore  dis- 
charged In  fulL  Our  statute  (Code,  §  675) 
having  been  declared  constitutional,  the  offer 
of  a  i>art  in  satisfaction  of  the  whole,  if  ac- 
cepted, discharges  a  debt  as  fully  and  effectu- 
ally aa  If  the  entire  sum  originally  due  to 
paid  In  fall.  When  tiie  amount  due  is  un- 
certain we  unliquidated.  If  an  offer  In  satis- 
faction of  the  claim  is  accompanied  with  such 
acts  and  declarations  as  amount  to  a  condi- 
tion that  the  money  shall  be  accepted  only 
as  a  payment  in  full  of  the  claim,  and  the 
party  to  whom  the  offer  is  made  must  of 
necessity  understand  from  Its  very  terms 
that  if  be  takes  the  money  he  takes  It  sub- 
ject to  such  condition,  then  In  law  the  pay- 
ment operates  to  discharge  the  whole  claim. 
Preston  v.  Grant,  84  Vt  201;  Townslee  v. 
Healey,  30  VL  622;  Boston  Rubber  Co.  v. 
Peerless  Wringer  Co.,  68  Vt  653,  5  A.tl.  407. 
Under  the  constmctlon  placed  upon  our  stat- 
ute, the  offer  of  a  less  sum  than  is  due,  when 
the  amount  of  the  debt  Is  certain,  is  in  effect 
the  same  as  an  offer  of  a  given  sum  in  satis- 
faction of  a  contingent  or  unliquidated  claim. 
We  cannot  rely  as  authority,  therefore,  upon 
the  earlier  cases  decided  by  the  court,  or 
upon  the  authorities  in  other  states,  where 
the  principle  still  prevails  that  an  agreement 
to  accept  a  payment  of  a  part  of  an  uncon- 
ditional claim  for  a  sum  certain  In  satisfac- 
tion of  the  whole  is,  unless  there  is  an  actual 
release,  but  a  nndum  pactum.  -  We  must 
therefore  be  governed  by  the  rule  adopted  In 
reference  to  off»8  to  settle  contingent  claims, 
because  they  are  analogous  to  proposals  of 
compromise  of  Indebtedness  under  our  stat- 
ute. The  plaintiff  knew  from  the  face  of  the 
draft  that  the  defendant  intended  it  to  be 
accepted  upon  condition  that  It  Should  dis- 
charge the  debt,  and  that  the  draft  Itself 
should  be  in  the  nature  of  a  receipt  or  vouch- 
er for  the  fnll  payment.  With  that  knowl- 
edge he  chose  to  use  the  draft,  and  take 
his  chances  to  collect  more.  We  think  the 
question  of  Intent  was  no  more  an  open  one, 
for  the  Jury  to  determine  upon  the  testi- 
mony, than  would  be  the  question  of  ac- 
ceptance, where  the  drawee  writes  the 
word  "Accepted"  on  the  back  of  a  bill  of 
exchange,  and  signs  his  name  under  It 
There  is  no  difference  in  principle  between 
the  case  at  bar  and  that  of  Boy  kin  v.  Bule, 
T.208.E.no.8— 14 


109  N.  O.  601, 18  8.  B.  879.  There  the  cred- 
itor agreed  by  letter  to  accept  an  offer  from 
the  debtor  of  a  part  In  discharge  of  his 
whole  debt,  but  when  the  latter  forwarded 
a  check  In  compliance  with  the  agreement 
the  creditor  entered  the  amount  paid  as  a 
credit  In  our  case  the  defendant  sent  a 
draft  and  a  letter,  both  expressing  the  con- 
dition upon  which  the  draft  was  to  be  ac- 
cepted; the  terms  of  the  proposition  being 
unmistakably,  we  think,  that  the  acceptance 
of  the  money  was  an  Implied  assent  to  the 
proposal,  the  legal  effect  of  which  was  to  dis- 
charge the  whole  debt  We  are  of  opinion, 
therefore,  that  In  the  refusal  to  give  the  in- 
struction that  the  claim  was  satisfied  there 
was  error,  tox  which  we  must  grant  a  new 
trIaL 


(US  N.  C.  6S) 

ROLLINS  V.  KEEL  et  wc 

(Supreme  Court  of  North  Carolina.     Oct  ti, 

1894.) 

Ooirsmnanoit  o*  Will  — "Hsn*  Uian  or  Ssxsb 

OP  "ISSBS." 

Testator  devised  lands  to  his  only  son, 
and  provided  that,  in  case  of  the  death  of  such 
son  "without  any  lawful  heir,"  the  lands  should 
go  to  testator's  brother  on  the  ez^ration  of  the 
widowhood  of  testator's  wife,  add,  that  the 
phrase  "without  any  lawful  heir"  should  be  con- 
strued to  mean  "without  isBua" 

Appeal  from  superior  court  Pitt  comity; 
Bynum,  Judge. 

Action  by  Verdle  B.  Rollins  against  Wil- 
liam Keel  and  wife  to  recover  possession  of 
land.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Larry  I.  Moore  and  Latham  &  Skinner,  for 
plaintiff. 

SHEPHERD,  0.  J.  "In  Interpreting*  wills. 
It  Is  the  duty  of  the  court  to  ascertain  and 
give  effect  to  the  intention  of  the  testator. 
Technical  rules  of  construction  and  decided 
cases  serve  only  as  aids,  rather  than  as  bind- 
ing rules.  In  the  discharge  of  such  dntles. 
The  meaning  of  every  will  and  Its  several 
parts  depends  largely  upon  the  circumstances 
of  the  testator,  as  these  appear  from  the  will 
Itself.  The  meaning  attributed  by  him  to 
words  and  phrases,  when  it  appears,  most 
prevail,  however  dllT^ent  this  may  be  from 
that  ordinarily  Implied  by  such  words  and 
phrases  In  other  wills  or  other  written  Instru- 
ments. The  sole  and  controlling  purpose  is 
to  ascertain  what  the  testator,  whose  will 
may  be  under  consideration.  Intended."  Ap- 
plying these  principles  of  Interpretation  to  the 
will  of  Rufus  RoUins,  we  experience  no  diffi- 
culty In  reaching  the  conclusion  Oiat  Hie 
words  "aay  lawfnl  heir"  should  lie  construed 
to  mean  "Issue."  In  other  words,  the  lim- 
itation should  be  read  "that  If  the  said  Joseph 
shall  die  without  Issue^  then  the  same  [the 
lands  devised],  after  the  expiration  of  the 
widowhood  of  my  wife,  shall  Inure  to  my 
brother,  Reut)en  A, .  Renins,  bis  heirs  and 
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ftaslgus,  toTever."  It  Is  plain  that  the  de- 
Tlsor  Intended  that  bis  widow  should  have 
the  land  until  Jos^h  attained  the  age  of  IS 
years,  and  that  If  he  should  die  without  Is- 
sue she  should  have  It  only  doling  her 
widowhood.  If  the  words  "lawful  heir"  are 
to  be  taken  in  their  technical  sense,  the 
widow  would.  In  the  event  of  Joseph's  dying 
without  Issue,  or  brother  ch-  sister,  or  the 
lasue  of  such  (and  this  was  the  case),  take 
the  fee  as  heir  of  her  son.  This  would  de- 
feat the  Intention  of  the  devisor,  as  it  Is  clear 
that  he  did  not  Intend  that  she  should  have 
any  interest  In  the  land  in  the  event  of  her 
manying  again.  This  view  is  well  sustained 
by  the  reasoning  of  the  court  In  Patridc  v. 
Morehead,  85  N.  C.  92.  Joseph  having  died 
without  issue,  and  the  widow  having  married, 
the  limitation  over  to  Reuben  must  take  ef- 
fect; and  his  heir,  the  plaintiff.  Is  entitled 
to  recover.    Reversed. 


aiS  N.  C.  5S5) 

PBNNIMAN  et  al.  v.  ALBXANDBK. 

(Supreme  Court  of  North  Carolina.     Oct  24, 

1894.) 

IllSTRUOTIONS— HaBMLBSS  EbHOR. 

The  giving  of  instmctions,  in  the  ab- 
sence of  evidence  to  wliich  they  are  pertinent 
and  which  warrants  them,  is  not  ground  for 
reversal,  unless  they  were  prejudicial. 

On  petition  by  B.  J.  Alexand^  for  a  re- 
hearing.  Denied. 

For  toemer  opinion,  see  17  S.  B.  530. 

The  errors  set  out  In  the  defendant's  peti- 
tion for  a  rehearing  are  as  follows:  "(1)  It 
was  erroneous  to  construe  the  Instrument 
sued  on  8<4ely  by  what  appeared  upon  Its 
face,  and  to  exclude  from  consideration  the 
surronnding  circumstances.  (2)  It  was  error 
f<x:  the  court,  In  putting  Its  conslmctlon,  to 
stop  where  It  did,  without  advising  the  jury 
when,  upon  the  face  of  the  Instrumait,  or 
when,  upon  the  face  of  the  Instrument,  inter- 
preted in  the  light  of  the  surrounding  cii> 
comstances,  the  money  sued  for  would  be- 
come dne  from  the  defendant  to  the  plain- 
tiff. (S)  It  was  erroneous  for  the  court  to 
tell  the  jury  that  the  defendant  substantially 
admitted  that  Its  construction  of  the  Instru- 
ment was  c<HTect" 

James  H.  Metrlmon  and  Obaa.  A.  Webb, 
for  appellant.  Chas.  A.  Moore  and  J.  B. 
Batcbelor,  for  appellees. 

BURWBLL,  J.  Concanoing  the  first  three 
asdgnments  of  errw,  we  deem  It  sufficient 
to  say  that  the  matters  Involved  In  them 
have  all  been  heretofore  considered  by  us, 
and  the  argument  of  counsel  upon  the  hear- 
ing of  this  petition  has  failed  to  show  us 
that  we  omitted  to  give  attentlcm  to  the  ex- 
c^tlmis  to  his  honor's  charge  here  again 
pointed  out  and  Insisted  on. 

The  fourth  assignment  Is  as  follows:  "(4) 
It  was  error  to  leave  It  to  the  Jury  to  pass 
upon  material  facta,  without  evidence  npoa 


which  the  jury  could  find  the  erlBtaioB  of 
such  facts."  This  refers  to  the  following  por- 
tion of  the  charge:  "If  the  jury  find  that 
there  was  at  the  time  of  the  writing  this 
agreement,  outside  of  the  writing,  and  that 
Mooney  quit  the  building  before  he  did  the 
work  which  was  to  have  been  done  before 
the  second  payment  was  to  be  paid,  then  the 
plabitlff  cannot  recover  of  the  defendant  in 
this  action.  Of  course.  If  there  was  any 
fraud  or  collusion  between  Mo<Miey  and  Alex- 
ander to  defraud  the  plaintiff,  Alexander 
could  not  by  fraud  avoid  his  liability.  Or, 
if  Alexander  prevented  Mooney  from  going 
on  to  complete  the  work,  he  could  not  be  al- 
lowed by  his  own  wrongdoing,  by  his  unlaw- 
ful  Interference  to  prevent  Mooney  from  do- 
ing the  work,  relieve  himself  from  liability 
to  pay.  But  the  plaintiff  must  show  you 
that  there  was  such  fraud  and  collusion,  or 
that  Alexander  did  prevent  Mooney  from 
going  on  with  the  work  on  his  contract  with 
Alexander."  It  is  to  be  noted  in  this  ooonec- 
tlon  that  upon  the  trial,  as  the  case  allows, 
neither  of  the  parties  requested  lils  honor 
to  give  any  special  Instructions,  or  excepted 
then  to  the  instructions  which  he  gave  the 
jury.  It  Is  evident  from  the  record  that  the 
Issue  of  fact  between  the  parties  was  well 
understood.  His  honor  had  heard  the  exam- 
ination of  witnesses  and  th^r  cross-examina- 
tions, and  the  argument  of  counsel  to  the 
jury.  No  doubt  it  had  been  mrged  in  the  ar- 
gument there,  as  It  was  here,  that  there  were 
circumstances  brought  out  In  the  evidence 
from  which  the  jury  might  infer  that  the 
contractor's  abandoning  the  work  so  soon 
after  the  defendant's  acceptance  of  the  wder 
sued  on  was  to  enable  the  latter  to  escape 
liability  for  the  payment  of  that  order.  It  is 
often  difficult  to  distinguish  betweeo  that 
"very  slight  evidence,"  "a  scintilla"  (State 
y.  White,  89  N.  C.  4S2),  which  a  jury  should 
not  be  allowed  to  consider,  and  those  facts 
and  circumstances  which  rise  to  the  dignity 
of  substantial  evidence  of  the  thing  Intended 
to  be  established.  His  honor  had  not  only 
heard  the  wwds  of  the  witnesses,  but  had 
had  opportunity  to  observe  their  conduct 
There  was  no  request  from  the  defendant's 
counsel  to  take  away  frcKn  the  jury  the  con- 
sideration of  this  matter.  Arguments  had 
been  made  to  them,  and  no  donbt,  as  we 
have  said,  the  plalntlffB'  counsel,  without  ob- 
jection on  the  part  of  defendant,  bad  urged 
that  iheee  was  some  foundation  for  his  alle- 
gation that  the  contractor  quit  the  work  aft- 
er the  acceptance  of  the  order  and  the  dellT- 
ery  of  plalntlflls'  brick,  because  of  a  collusive 
arrangement  between  the  defendant  and 
himself.  Under  these  circumstances,  his  hon- 
or seems  to  have  felt  it  his  duty  to  caution 
the  jury  in  the  defendant's  behalf,  and  he 
said  to  them  the  words  quoted  abova  In 
Leach  v.  Llnde,  108  N.  O.  647,  IS  S.  B.  212, 
It  Is  said:  "The  court  should  not  give  in- 
structions, special  or  otherwise.  In  the  ab- 
sence of  evidence  to  which  they  are  perti- 


Digitized  by 


Google 


Ga.) 


JONES  V.  STATE. 


211 


Dcnt,  and  that  warrant  them.  It  woald  be 
error  to  do  bo  If  they  prejudiced  the  adverse 
party."  The  rule  thus  stated  Is  well  estab- 
lished. It  seems  to  us  that  undor  the  circum- 
stances the  insbructlons  thus  given  by  his 
honor  could  not  have  prejudiced  the  defend- 
ant's cause.  We  do  not  say  that  there  are 
not  to  be  found  In  the  testimony  of  the  wit- 
nesses, as  set  out  in  the  case,  statements 
from  which  the  jury  might  Iiave  been  left 
to  infer  that  there  was  collusion  between  the 
defendant  and  his  contractor.  We  do  not 
think  it  necessary  now  to  review  and  ana- 
lyse the  evidence  to  determine  that  matter. 
The  counsel  of  the  plaintiffs  called  our  at- 
tention to  many  facts  there  set  out,  which, 
as  they  Insisted,  supported  their  thecury  io 
this  particular;  and  their  argument  upon 
this  part  of  the  cause  confirmed  us  in  the 
opinion  that  his  honor  said  nothing  to  the 
jury  of  which,  imder  all  the  circumstances, 
the  defendant  can  justly  complain.  Petition 
dismissed. 


(95  Oa.  567) 

WILLIAMS  v.  STATE. 
(Supreme  Court  of  Oeoigia.     Oct  8,  1894.) 

Motion  roR  New  Triai.— Dismissal— Fiuho 
Brief  of  Evidsnce. 
The  motion  for  a  new  trial  having,  by  an 
order  passed  at  the  term  when  the  case  was 
tried,  been  set  for  a  hearing  on  a  day  named  in 
vacation,  the  order  providing  that  the  movant 
should  iiave  until  that  day  to  make  out  and 
file  a  brief  of  tlie  evidence,  and  the  hearing  hav- 
ing then  been  continned  until  the  next  term  of 
the  superior  court  by  an  order  which  preserved 
until  the  hearing  at  uiat  term  the  movant's  right 
to  file  and  iiave  approved  a  brief  of  the  evi- 
dence, and  the  brief  having  been  filed  before 
that  term,  it  was  error  to  then  refuse  to  ap- 
prove it  and  to  dismiss  the  motion  on  the 
ground  that  no  brief  of  evidence  had  been  filed 
within  30  days  from  the  adjournment  of  the 
court  at  which  the  verdict  was  found.  Water 
Co.  V.  Gale,  91  Ga.  813,  819,  18  S.  E.  11; 
Adamson  v.  Melson  (decided  Aug.  31,  1894)  20 
S.  E.  253. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Douglas  county; 
0.  6.  Janes,  Judge. 

James  F.  Williams  was  convicted  of  a 
crime.  A  motion  for  a  new  trial  was  dis- 
missed, and  defendant  brings  error.  Re- 
versed. 

W.  A.  James,  for  plaintiff  in  error.  A 
Richardson.  Sol.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  reveraeiL 


(95  Ga.  474) 

BROOK  V.  STATE. 

(Supreme  Court  of  Georgia.     Oct  8,  1894.) 

SBDCCTION— EVIDKyCE. 

According  to  the  evidence  in  behalf  of 
the  state.  Interpreted,  not  by  its  mere  letter,  but 
by  its  substantial  Import,  in  the  light  of  actual 
facts  and  of  physical  laws  and  the  ordinary 
principles  of  human  nature,  the  intercourse  in 
December,  1891,  was  neither  rape  nor  seduc- 


tion, but  fornication  only.  This  being  so.  It 
was  legally  impossible  that  the  offense  of  se- 
duction could  have  been  committed  by  the  same 
man  on  the  same  woman  in  February  thereaft- 
er. Applying  the  law  correctly  to  the  evidence^ 
the  verdict  was  unwarranted,  and  the  court  err- 
ed in  not  granting  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Dade  county;  T. 
W.  Milner,  Judge. 

Dude  Brock  was  convicted  of  sednctton, 
and  brings  error.   Reversed. 

T.  J.  Lumpkin,  J.  G.  Hall,  B.  T.  Brock,  and 
J.  W.  Harris,  Jr.,  for  plaintiff  in  error.  A. 
W.  Flte,  Sol.  Gen.,  for  the  State. 

PEE  ODRIAM.   Judgment  reversed. 


(S6  Oa.  496) 
BRISCOE  et  al.  t.  STATE. 
(Supreme  Court  of  Georgia.     Oct  8,  1894.) 
Nbw  TaiAL — Newlt-Discovered  Evidbncb  —  IK- 

COMPETENCT. 

1.  Newly-discovered  evidence  that  another 
person  has  admitted  that  he  and  certain  others 
committed  the  offense  is  no  cause  for  a  new 
trial,  inasmuch  as  the  admissions  wonld  not  be 
competent  evidence  in  behalf  of  the  accused 
were  a  new  trial  ordered.  Kelly  v.  State,  82 
Ga.  441,  9  S.  E.  171,  and  cases  cited. 

2.  'Xhe  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court  Floyd  comity; 
W.  M.  Henry,  Judge. 

Henry  Briscoe  and  Colonel  Mathis  were 
convicted  of  a  crime.  A  motion  for  a  new 
trial,  on  the  ground  of  newly-discovered  evi- 
dence, was  denied,  and  defendaats  brlns  er- 
ror.   Affirmed. 

G.  A.  H.  Harris  and  J.  B.  F.  LmnpWn,  ft* 
plaintiffs  In  error.  W.  J.  Nunnally,  SoL  Gen., 
for  the  State. 

PER  CURIAM.   Judgment  affirmed. 


(95  Ga.  497< 
JONES  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct  8, 1894.) 
Objectioss  to  Jcbor— Waivbr. 

1.  The  exercise  of  due  diligence  by  the  ac- 
cused and  his  counsel  would  have  enabled  them 
to  discover  before  accepting  a  Juror  put  upon 
them  under  the  name  of  "T.  G.  Howell  that 
he  was  the  same  person  whose  name  appeared 
In  the  bill  of  indictment  as  "Thomas  G.  How- 
ell," and  that  he  was  a  member  of  the  grand 
Jury  which  found  the  bill. 

2.  The  evidence  fully  warranted  the  ver- 
dict The  newly-discovered  evidence  is  not 
such  as  to  authorize  the  granting  of  a  new  tri- 
al and  no  error  was  committed  which  would 
Justify  this  court  in  setting  aside  the  verdict 
after  its  approval  by  the  trial  judge. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court,  Chattooga  coun- 
ty;  W.  M.  Henry,  Judge. 

John  Jones  was  convicted  of  a  criaie,  and 
brings  error.    Affirmed. 
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Wealey  SIiropBliIre  and  Copeland  &  Jack- 
son, for  plaintiff  In  error.  W.  J.  Nunnally, 
SoL  Gen.,  and  J.  M.  Twrell,  Attj.  Qen^  tor 
tbe  State. 

PBR  OURIAM.    Judgment  affirmed. 


(95  Ga.  4ES) 

BEARDBN  v.  STATE. 

(Snpreme  Conrt  of  Georgia.     Oct  8,  1894.) 

BcROLiRT— What  CJosstitutbs. 

Where  the  houM  broken  and  entered 
was  not  a  dwelling,  nor  within  the  cartilage, 
and  was  neither  alleged  nor  proved  to  be  a 
place  of  business,  but  was  in  fact  a  comcrib  or 
Dam  in  which  com  was  stored,  there  was  no 
burglary.  The  offense  proyed  waa  larceny  from 
the  house  only. 
(Syllabns  by  the  Court.) 

Error  from  snperlor  court,  Richmond  conn- 
ty;  H.  C.  Roney,  Judgei 

John  Beorden  was  convicted  of  burglary, 
and  brlnga  error.     Re'm'Bed. 

Dwight  li.  Pendleton  and  J.  H.  Foster,  for 
plaintiff  in  error.  W.  H.  Davis,  SoL  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(95  Oa.  468) 

CORLEY  v.  STATE. 

(Snpreme  Conrt  of  Georgia.     Oct  8,  1S04.) 

Assault  with  Iktbxt  to  Murder  —  (3onviction 

OF  LbSBER  OfFESSB  —  EviDBNCB  —  ArBEST  OT 

JoDOMBNT — Time  for  Excbptioks. 

1.  The  motion  in  arrest  of  Jndgment  la 
controlled  by  Moody  v.  State,  54  Oa.  660,  in 
connection  with  Arnold  v.  State,  51  Ga.  144: 
Isom  V.  State,  9  S.  B.  1061,  83  Ga.  378;  and 
Jenkins  v.  State,  17  S.  E.  693,  92  Ga.  470. 

2.  The  indictment  being  for  an  assault  with 
intent  to  murder,  and  alleging  that  with  a  pis- 
tol, a  rock,  rnd  a  large  stick  the  accnsed  did 
assault,  beat,  and  shoot  a  named  person,  a  con- 
viction thereon  could  be  had  for  shooting  at  that 
person;  and,  there  being  evidence  that  the  ac- 
cnsed shot  a  pistol,  maiking  thereby  a  wound 
upon  the  person  named  in  the  indictment,  al- 
though there  was  conflicting  evidence  both  as 
to  the  shooting  and  the  cause  of  the  wound, 
there  was  enough  on  which  to  base  a  charge  to 
the  jury  authorizing  them,  If  they  thought  the 
evidence  warranted  it,  to  find  the  defendant 
guilty  of  the  minor  offense  of  shooting  at  an- 
othw. 

3.  The  sentence  having  been  pronounced  in 
October,  It  was  too  late  to  except  thereto  in 
the  following  June.  There  was  no  error  in  de- 
nying a  new  trial  or  in  refusing  to  arrest  the 
Judgment 

(Syllabus  by  the  0>nrt) 

Error  from  superior  court,  Dekalb  connty; 
E.  H.  Clark,  Judge. 

Chaney  M.  Corley  was  oonvicted  of  a  crime, 
and  brings  error.    Affirmed. 

A.  C  McCalla,  J.  R.  Irwin,  and  J.  N.  Glenn, 
for  plaintiff  in  error.  John  S.  C!oudler,  SoL 
Gen.,  for  the  State. 

PBB  OUBIAM.    Judgment  affirmed. 


(93  Qa.  719) 
BURCH  V.  HARRELL  et  al. 
(Snpreme  Court  of  Georgia.     April  23,  XS94.) 

AcTiOK  yoR  Kbnt  —  Sdfficibnct  or  Bvidbnos— 
Fjlilubb  to  Pboduch  Leabb. 
In  an  action  upon  an  account  for  rent, 
or  for  use  and  occupation,  the  plaintiff  can  re- 
cover upon  undisputed  and  uncontradicted  evi- 
dence that  the  defendant  has  admitted  that  th* 
account  waa  correct,  due,  and  unpaid,  notwith- 
standing it  appears  that  the  defendant,  at  the 
time  the  tenancy  was  created,  took  a  written 
lease  of  the  premises  from  the  plaintiff,  and  tiiis 
lease  is  neither  produced  nor  accounted  for. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Dodge  coanty; 
G.  C.  Smith,  Judge. 

Action  by  John  H.  Bnrch  against  HarrelL 
Caldwell  &  Co.  and  others  to  recover  rent 
Jndgment  was  rendered  for  defendants,  and 
plaintiff  brings  error.     Reversed. 

Roberts  &  Smith,  for  plaintiff  in  error.  Ds 
Lacy  &  Bishop,  for  defendants  in  error. 

LUMPKIN,  J.  This  was  an  action  brought 
by  Burch  against  HarrelL  Caldwell  &  Co. 
upon  an  open  account  for  the  "lease  of  lots 
of  land  Nos.  124  &  117,  in  the  14tb  DIst  of 
Dodge  county,  for  turpentine  purposes,  12,- 
077  boxes,  for  the  years  1883,  1884,  18S5,  @ 
$20  per  thousand."  By  an  amendment  it  was 
alleged  that  the  account  sued  on  was  for  the 
nse  or  rent  of  timber  for  turpentine  pur- 
poses, of  which  the  defendants  bad  enjoyed 
the  benefits  during  the  years  mentioned.  It 
appeared  from  the  testimony  of  one  Wood- 
ard,  who  was  introduced  by  the  plaintiff, 
that  the  lease  from  the  plaintiff  to  the  de- 
fendants was  In  writing,  signed  by  the  plain- 
tiff, and  had  been  delivered  by  him  to  the 
defendants,  who,  however,  had  not  them- 
selves signed  the  lease,  or  given  to  the  plain- 
tiff any  written  evidence  of  their  obligations 
to  him  In  respect  to  the  timber  leased.  Affr 
er  Woodard  had  testified  to  these  facts,  the 
court,  on  the  ground  that  the  lease  was  the 
best  evidence  of  the  matter  sought  to  be 
proved,  refused  to  allow  the  witness  to  state 
how  many  boxes  had  been  cut  In  the  timber 
by  the  defendants,  and  also  ruled  out  all  the 
testimony  previously  given  by  this  witness 
as  to  the  boxing  of  the  timber  by  the  defend- 
ants. For  the  same  reason  the  court  also  re- 
fused to  allow  the  plaintiff  to  prove  by  an- 
other witness  that  all  of  the  defendants  had 
admitted  to  blm  that  the  account  sued  on 
was  correct,  due,  and  unpaid.  The  plaintiff, 
as  a  result  of  these  rulings,  having  no  evi- 
dence upon  which  to  go  before  the  Jury, 
was  nonsuited,  and  brings  the  case  to  this 
conrt  for  review.  Nothing  more  than  has 
already  been  stated  appears  as  to  what  were 
the  contents  of  the  written  lease  in  question. 

In  Tumlin  v.  Furnace  Co.  (recently  decid- 
ed) 20  S.  E.  44,  and  which  was  a  very  care- 
fully considered  case,  we  again  stated  and 
reaffirmed  the  doctrine,  supported  by  previ- 
ous adjudications  of  this  court  and  by  other 
recognized  authorities,  that,  although  there 
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may  have  been  a  special  contract  In  writing 
between  the  parties  as  to  the  subject-matter 
In  controversy,  an  action  upon  an  open  a<^ 
count  might  be  brought  and  sustained  where 
it  apiieared  that  the  plaintiff  had  fully  per- 
formed his  part  of  the  contract,  and  nothing 
remained  to  be  done,  except  for  the  other 
party  to  vatike  payment.  If  this  be  sound 
law,  it  would  seem  logically  to  follow  that 
the  plaintiff  in  such  a  case  would  be  entitled 
to  prove  his  action  as  laid,  and  consequently 
that  evidence  showing  a  quantum  meruit 
or  quantum  valebit  would  be  admissible 
without  reference  to  the  written  Instrument, 
though,  of  course,  as  stated  in  the  case  Just 
cited,  the  writing  itself  would  be  admissible 
In  evidence,  whether  mentioned  in  the  plead- 
ings or  not  Of  what  avail  would  be  the 
right  to  bring  an  action  upon  an  Implied  as- 
sumpsit, the  action  not  being  based  on  any 
writing,  were  the  plaintiff  then  denied  the 
right  to  prove  the  Justice  and  correctness  of 
his  account  in  any  of  tlie  methods  usually 
recognized  aa  appropriate  for  this  purpose? 
In  the  case  now  before  ns.  It  does  not  ap- 
pear that  the  writing  stated  the  price  per 
box  which  the  defendants  were  to  pay;  but, 
granting  that  It  did,  it  was  in  the  posses- 
sion of  the  defendants,  and  could  very  easily 
have  been  produced  by  them  in  reply  to  any 
evidence  which  might  be  introduced  by  the 
plaintiff  tending  to  show  the  actual  value  per 
box,  and  in  case  of  a  conflict  in  this  respect 
the  writing  would,  of  course,  prevail  It  was 
manifest  error  to  reject  the  evidence  that  the 
defendants  took  possession  of  the  lands  cov- 
ered by  the  lease,  as  well  as  that  showing  the 
number  of  boxes  they  had  actually  cut  It 
was  necessary  for  the  plaintiff  to  show  these 
facts,  and  this  could  not  have  been  done  l^ 
producing  the  writing.  We  suppose,  how- 
ever, the  case  really  turned  upon  the  idea 
that  presumably  the  written  lease  stated  the 
price  to  be  paid  per  box,  and  that  the  plain- 
tiff should  not  be  allowed  to  prove  the  coi^ 
rectneas  of  the  amount  charged  in  the  ac- 
count in  any  other  way  than  by  the  writing 
itself.  We  think  that  under  the  particular 
facts  of  the  present  case  this  was  applying  to 
the  plaintiff  a  role  somewhat  too  stringent 
Suppose  the  proposed  evidence  as  to  the  ad- 
mission made  by  the  defendants  liad  been 
received,  and  no  evidence  in  reply  had  been 
offered.  As  the  case  would  then  liave  stood, 
the  plaintiff  would  taave  had  undisputed  and 
uncontradicted  evidence  of  admissions  by 
the  defendants  that  the  account  sued  upon 
was  correct  due,  and  unpaid,  or.  In  other 
words,  that  they  honestly  owed  the  money, 
and  ought  to  pay  it  Justice  and  common 
sense  unite  in  upholding  the  proposition  that 
nnder  such  circumstances  there  ought  to  be 
a  recovery  for  the  plaintiff,  notwithstanding 
the  existence  of  some  sort  of  &  written  agree- 
ment between  the  parties  as  to  the  matter 
Involved.  We  do  not,  of  course,  know  how 
tbe  defendants  wonld  have  met  the  evidence 
as  to  their  alleged  admissions,  nor  of  what 


value  to  them  the  written  contract  would 
have  been  had  It  been  produced;  but  we  are 
satisfied  that  taliLlng  the  case  as  the  plaintiff 
proposed  to  make  it  out  be  should  not  have 
been  cut  off  by  a  nonsuit  If,  in  the  trial 
of  a  case  lil^e  the  present  the  written  instru- 
ment at  any  time  becomes  important  to  the 
rights  of  either  party,  it  can  be  produced; 
and,  should  there  be  a  conflict  between  it 
and  the  parol  evidence  offered  by  either  side. 
Its  terms  will,  of  course,  be  conclusive. 

The  cases  of  Johnson  v.  Quin,  52  Ga.  485; 
Hill  V.  Sibley,  56  Ga.  531;  and  Schmidt  v. 
Wambacker,  62  Ga.  321,— have  some  bearing 
upon  the  question  under  consideration,  and 
are  cited  for  whatever  light  they  may  shed 
upon  it  In  the  case  of  Dobbins  v.  Man- 
ganese Co.,  75  Oa.  450,  the  facts  of  which 
were  much  like  those  in  the  case  at  bar,  a 
similar  question  as  to  the  nonprodnctlon  of 
the  writing  was  perhaps  involved,  but  the 
Issne  was  not  made  nor  passed  upon.  The 
admissions  of  one  Woodward,  the  president 
of  the  defendant  company,  as  to  the  cor- 
rectness of  the  account  sued  upon,  were  ob- 
jected to,  not  on  tbe  ground  that  the  contract 
was  evidenced  by  a  writing,  but  because,  as 
insisted  by  the  defendant.  Woodward  was 
not  authorized  to  make  admissions  binding 
npon  the  company  be  represented. 

On  the  whole,  we  think  the  case  should  be 
tried  again.  If,  upon  tbe  next  trial,  the 
plaintiff  goes  as  far  as  he  offered  to  do  on 
the  last  be  will  have  established  a  prima 
facie  right  to  recover;  but  the  record  sug- 
gests nothing  which  will  prevent  the  defend- 
ants from  establishing  tbe  contrary,  if  the 
truth  and  Justice  of  the  case  so  demand. 
Judgment  reversed. 
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(Supreme  Court  of  Georgia.     April  30,  1894.) 

LlKITATIOIIS — Snil  i.GAIll8T  AdKIKISTRATRIX— AO- 
OOUNTISO  —  EVIDESCB  —  SuTriCIBNOT  OV  DKO- 
LARATJON— ReSIDENOS  OF  DCFBMDAMT. 

1.  A  declaration  against  the  administrstriz 
of  a  decedent  for  the  recovery  of  money  alleged 
to  liave  been  received  by  the  defendant's  intes- 
tate, aa  trustee  for  the  plaintiff's  intestate,  al- 
leging that  the  former  intestate  was  trustee  for 
the  latter,  and  as  such  managed  her  business 
and  collected  rents  due  to  her,  etc.,  specifying 
amounts,  sets  forth  a  cause  of  action,  and  is 
not  barred  by  the  statute  of  limitations  if  filed 
within  ten  years  from  the  time  the  plaintifTs 
intestate  had  the  right  to  sue,  with  the  addition 
of  one  year  for  the  time  during  which  the  de- 
fendant s  intestate  was  by  statute  exempt  from 
snit  It  not  appearing  upon  the  face  of  the  dec- 
laration that  the  idaintin's  intestate  became  of 
age,  or  that  the  alleged  trust  ceased  to  be  active 
more  than  eleven  years  before  tbe  suit  was 
brought  the  declaration  was  not  demurrable  on 
the  ground  tiiat  the  action  was  conmienoed  too 
late. 

2.  The  suit  was  not  founded  on  the  mem- 
oranda or  writings  set  forth  in  the  declaration, 
but  upon  a  claim  for  accounting  toudiing  an  al- 
leged trust  and  these  papers  were  alleged  a* 
matter  of  evidence  Mr  inducement.  Consequent- 
ly it  was  immaterial  whether  or  not  they  consti- 
tated  a  cause  of  action  in  and  of  themselves. 
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3.  ^e  demurrer  on  the  ground  that  the 
declaration  fftiled  to  allege  that  the  defendant 
was  of  the  county  was  sustainable,  aa  the  omit- 
ted allegation  was  necessarr  to  show  jurisdic- 
tion over  the  person.  For  this  defect  the  judg- 
ment dismissing  the  action  is  affirmed,  but  with 
leave  to  reinstate  if  the  plaintiff  below  will 
amend  by  supplying  this  allegation  before  the 
remittitur  from  this  court  ia  entn-ed  on  the  min- 
utes in  the  court  below. 
(Syllabus  by  the  Conrt) 

Errw  from  superior  court,  Pulaski  county; 
C.  a  Smith,  Judge. 

Action  by  Mrs.  Low  Coney,  administratrix, 
against  Mrs.  B.  Home,  administratrix.  Judg- 
ment was  rendered  for  defendant,  and  plaln- 
ti£F  brings  error.    Affirmed. 


li.  0.  Ryan,  tar  plaintiff  In  error. 
Grlce,  for  defendant  In  error. 


W.  L. 


LUMPKIN,  J.  The  plaintiff,  Mrs.  Coney, 
aa  administratrix  of  Miss  Roberta  N.  Tay- 
lor, deceased,  brought  an  action  against  Mrs. 
Elmlra  Taylor  (wbo^  during  the  pendency 
of  the  action,  married  O.  A.  Home),  aa  ad- 
ministratrix of  Dr.  A.  R.  Taylor,  deceased. 
The  declaration  alleges  that  the  defendant's 
intestate  was  the  trustee  of  the  plaintiff's  in- 
testate while  they  were  in  life,  and  that  as 
such  trustee,  he  managed  ber  business,  and 
collected  rents  due  to  her.  It  sets  out  two 
writings,  of  which  the  following  are  copies: 

"August  8th,  187S. .  I  this  day  become  re- 
sponsible to  Roberta  N.  Taylor,  or  her  heirs, 
for  the  sum  of  $395.00,  execution  against  T. 
L.  Taylor.  [Signed]  A.  R.  Taylor.  Witness: 
C.  R.  Coney." 

"Nov.  20,  1878.  Due  Roberta  from  me, 
$675.00,  for  rents  coUected  from  H.  EL  Whit- 
field. [Signed]  A.  R.  Taylor,  Trustee  R.  N. 
Tuyloc." 

The  declaration  further  alleges.  In  sub- 
stancei,  tliat  Dr.  Taylor  received  the  specific 
amounts  mentioned  in  these  papers  as  trus- 
tee toe  the  plalntiCTs  intestate,  and  prays  a 
recovery  of  the  same.  It  appears  that  at 
the  date  of  the  first  of  these  Instruments  Miss 
Taylor  was  of  age,  but  It  does  not  appear 
how  long  before  that  time  she  had  reached 
her  majority,  or  when  the  alleged  trust 
ceased  to  be  active.  The  defendant  demur- 
red to  the  declaration  on  various  grouuds, 
only  two  of  which  require  notice.  One  of 
these  was  that  the  declaration  on  its  face 
did  not  show  any  liability  on  the  part  of  the 
defendant  to  the  plaintiff,  and  the  other  wa.s 
that  the  declaration  did  not  allege  that  the 
defendant  resided  in  the  county  of  Pulaski, 
where  the  action  was  brought 

1.  The  defendant  contended  that  the  gener- 
al ground  of  the  demurrer  was  good  for  two 
reasons:  (1)  That  the  declaration  failed  to 
set  forth  and  describe  the  nature  and  <duirac- 
ter  of  the  alleged  trust,  and  (2)  that  the 
plaintiff's  right  of  action  was  barred  by  the 
statute  of  limitations.  As  to  the  objection 
Indicated  by  the  first  of  these  two  reasons, 
we  do  not  think  the  declaration  was  fatally 
defective.    While  it  would  have  been  better 


to  set  forth  how  the  trust  was  created,  and 
to  state  in  more  specific  terms  what  the  du- 
ties and  obligations  of  the  trustee  were, 
enough  Is  alleged  to  show  liability  ua  the 
part  of  def^idanf  B  intestate  as  a  trustee  of 
some  kind.  As  to  the  claim  that  the  plain- 
tiff's cause  of  action  was  barred  by  the  stat- 
ute of  limitations,  we  think  it  would  be  bet- 
ter practice  for  the  demurrer  itself  to  set 
forth  In  terms  this  special  objection;  but, 
giving  the  general  demurrer  the  full  scope 
contended  for,  it  was  nO't  maintainable  in 
this  respect  Section  2922  of  the  Code  pro- 
vides that  all  actiims  against  executors,  ad- 
ministratoia,  guardians,  or  trustees,  except 
on  their  bonds,  must  be  brought  within  10 
years  after  the  right  of  action  accrues.  It  is 
well  settled  law  that  under  this  section  lega- 
tees or  distributees  are  allowed  10  years  from 
the  time  their  respective  legacies  or  shares 
in  an  estate  become  due  within  which  to 
bring  suit  against  an  executor  or  administra- 
tor, and  the  statata  of  limitations  does  not 
begin  to  run  against  any  person  until  after 
such  person  has  arrived  at  majMlty.  TUB 
section  is  expressly  applicable  to  suits 
against  trustees  as  such.  As  the  statute  al- 
lowed Dr.  Taylor's  admlnlstrafor  exemption 
from  suit  for  1  year,  at  least  11  years  must 
have  elapsed  from  the  time  the  plaintiff's  In- 
testate, or  h»  representative,  had  the  right 
to  sue.  In  ord»  to  bar  the  right  of  action. 
It  not  appearing  when  Miss  Taylor  became 
of  age,  or  that  immediately  upon  her  reach- 
ing ber  majority  the  alleged  trust  vested,  we 
are  unable  to  determine  the  exact  time  from 
which  the  11  years  should  be  computed;  and 
consequently  the  declaration  does  not  affirm- 
atively show  upon  its  face  that  the  cause  of 
action  is  barred.  This  being  so,  the  defense 
of  tlie  statute  of  limitations.  If  good  at  all, 
should  have  been  made  by  plea,  and  not  by 
general  demurrer.  Stringer  t.  Stringer  20 
S.  E.  242. 

2.  As  already  stated,  the  10-years  limita- 
tion is  applicable  in  the  present  case.  The 
action  was  not  based  on  the  writings  set 
tocth  in  the  declaration,  and  consequently 
does  not  fall  within  the  O-years  limitation,  as 
in  the  case  of  promissory  notes.  These  writ- 
ings were,  indeed,  hardly  more  than  mere 
memoranda,  and  the  real  gist  of  the  action 
was  for  an  accounting  touching  the  alleged 
trust  This  being  so.  It  Is  of  no  consequence 
whether  these  papers,  in  and  of  themselves, 
do  or  do  not  constltate  a  cause  of  action. 

S.  The  ground  of  the  demurrer  that  the 
declaration  failed  to  allege  that  the  defend- 
ant resided  in  the  county  of  Pulaski  was  well 
taken,  the  omitted  allegation  being  essential 
to  show  jurisdiction  over  the  person  of  the 
defendant  Because  of  this  defect  in  the  dec- 
laration we  have  felt  constrained  to  affirm 
the  judgment,  but  as  this  defect  ia  easily 
curable  by  amendment  If  the  defendant  does 
In  fact  reside  in  the  county,  we  have  given 
direction  that  if  the  plaintiff  below  will,  I>e- 
fore  the  remittitur  from  this  court  is  entered 
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on  the  minutes  of  the  conrt  below,  supply  the 
needed  allegation  by  a  proper  amendment, 
the  case  may  be  reinstated.  Judgment  af- 
firmed, with  direction. 


(93  Ga.  7U) 

McABTHUB  t.  PEACOCK 
(Snpreme  Covrt  of  Georgia.     April  23,  1894.) 

Tax  Sale— Attack  bt  Btbanobb  to  Titlb. 
One  who  was  not  in  posseMion  of  land 
when  the  same  was  sold  for  state  and  county 
taxes  by  the  sheriff,  and  who  has  no  interest  in 
the  land  as  owner,  or  as  bdngr  in  priTity  with  or 
a  creditor  of  the  owner,  but  who  is  a  mer* 
stranger  to  the  title,  has  no  right  to  attaclc  the 
sale  because  of  excessiveness  in  the  levy,  or  fail- 
ure to  advertise  leeally,  or  for  other  irregulari- 
ties; and  the  burden  of  proving  ownership,  or 
the  necessary  ^rivitT  with  the  owner,  is  upon 
the  person  mailing  the  attack. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  county; 
C.  G.  Smith,  Judge. 

Action  by  W.  T.  McArthur  against  U  M. 
Peacock  to  receiver  possession  of  land.  Judg- 
ment was  rendered  for  defendant,  and  plain- 
tlft  brings  error.     Reversed. 

J.  A.  Wooten,  for  plaintifF  In  error.  B.  A. 
Smith,  for  defendant  In  error. 

LUMPKIN,  J.  McArthur  broa^t  an  ac- 
tion of  ejectment  against  Peaco<^  tac  the  re- 
covery of  two  lots  of  land  in  Dodge  county. 
At  the  trial  he  abandoned  his  claim  of  title 
to  one  of  them.  He  supported  his  claim  of 
title  to  the  other  by  showing  tiuit  In  1884  a 
tax  fl.  fa.  was  duly  issued  by  the  tax  collector 
of  that  county,  commanding  that  of  the  lot 
In  question  the  sum  of  $1.63  be  made,  the 
same  being  the  amount  of  Its  state  and  coun- 
ty taxes  for  the  year  1883,  and  that  In  pur- 
suance of  this  fl.  fa.  the  lot  was  levied  on, 
sold,  and  duly  conveyed  by  the  sherlfF  to 
the  plaintifr.  The  defendant  Introduced  a 
deed  made  In  1890,  conveying  to  himself  ths 
lot  in  controversy,  executed  by  one  Sapp, 
who,  so  tar  as  the  record  discloses,  was  a 
stranger  to  the  title.  It  appears  that  the  de- 
fendant was  In  possession  at  the  time  of  the 
trial,  but  it  does  not  appear  that  either  he  or 
Sapp,  under  whom  he  claims,  was  in  posses- 
sion at  the  time  of  the  sherlfTs  sale,  or  that 
either  had  ever  previously  been  In  possession 
of  the  lot  According  to  the  evidence,  the 
value  of  the  lot  ranged  from  $200  to  $500. 
After  the  evidence  on  both  sides  bad  been 
closed,  the  court,  being  of  the  opinion  that 
the  sherilT's  deed  to  McArthur  was  void  bo- 
cause  of  excessiveness  In  the  levy,  and  i»x>t>- 
ably  because  of  other  Irregularities  In  the 
sale,  directed  a  verdict  toe  the  defendant  and 
the  plalntift  excepted.  We  think  the  court 
erred.  Hie  attack  upon  the  tax  sale  was 
made  by  one  who,  at  the  time  It  took  place, 
was  neither  In  possession  of  the  land,  nor 
bad  title  to  It,  nor  any  Interest  in  It  what- 
ever, either  as  creditor  of  the  true  owner 
or  otherwise.    Neither  does  it  appear  that  he 


was  In  any  way  in  privity  with  the  owner,  or 
was  anything  more  than  a  complete  stranger 
to  the  titie.  Under  these  circumstances,  we 
are  satisfied  he  had  no  right  at  all  to  call 
in  question  the  legality  of  the  levy,  or  of  any 
of  the  proceedings  resulting  In  the  tax  sale. 
The  right  to  complain  of  the  levy  of  a  tax 
fl.  fa.  because  of  exceaslveness,  ot  tar  any  Ir- 
regularity, Is  closely  akin  to  the  right  of  re- 
deeming land  which  has  been  sold  for  taxes, 
and  the  two  rights  depend  uixxn  similar  prin- 
ciples. It  Is  well  settied  by  respectable  au- 
thorities that  the  right  to  redeem  does  not  be- 
long to  one  not  In  possession,  but  who  Is  a 
mere  stranger  to  the  tlUe,  and  In  no  way 
Interested  in  or  connected  with  It.  Cooley, 
Tax'n  (2d  Ed.)  R88-540,  pars.  6,  7;  Blackw. 
Tax  Tities  (2d  Ed.)  {$  369,  430.  We  are  unsr 
ble  to  perceive  bow  the  right  to  attack  a  tax 
sale  can  rest  on  any  better  foundation  than 
the  right  of  redemption. 

In  each  of  the  cases  decided  by  this  conrt 
which  are  relied  on  by  counsel  for  the  defend- 
ant In  error,  wherein  attacks  upon  tax  tides 
were  sustained,  it  appeared  that  tbe  objec- 
tions to  the  same  were  made  by  one  either 
owning  or  direcUy  Interested  In  the  property; 
and  this,  we  apprehend,  will  be  found  true 
of  all  otiio-  Georgia  cases  bearing  ui>on  this 
question.    Judgment  revosed. 


(K  Ga.  731) 
CHURCHMAN  et  al.  v.  ROBINSON  et  aL 
(Supreme  Court  of  Georgia.    April  30,  18M.) 
Etidbkcb— Admissioxs  bt  Stranobrs  to  Suit— 
Bt'iT  OH  Account  —  Defensb  —  Assbbtiox  or 
Rights  of  Tbibd  Fbrbon. 

1.  The  plaintiff's  contention  being  that  the 
account  sued  upon  was  hers,  and  the  defend- 
ants contending  that  it  was  contracted  with 
and  belonged  to  others  who  were  not  parties 
to  the  suit,  and  there  being  no  assignment  of  It 
in. writing,  it  was  not  competent  for  the  plain- 
tiff to  prove  oral  admissions,  made  by  these 
strangers  to  the  suit,  that  the  account  bdonged 
to  her,  and  that  they  had  no  interest  in  it. 

2.  On  the  trial  of  an  action  npmi  an  open 
acconnt,  all  of  which  arose  in  consequence  of  a 
written  order  given  by  the  defendants  to  a 
certain  partnership,  it  was  competent  for  the 
defendants,  after  proving  they  had  applied  the 
money  due  upon  the  acconnt  to  a  debt  of  that 
partnership,  to  show  that,  before  this  was  done, 
the  plaintui  admitted  that  she  had  assumed  m 
portfoo  of  the  indebtedness  of  the  partnership, 
and  that  in  conversation  with  the  counsd  of 
the  creditor  of  the  partnership,  to  which  cred- 
itor the  defendants  afterwards  paid  the  money, 
she  had  expressed  a  willingness  for  the  amount 
due  on  the  account  now  in  suit  to  be  so  paid. 
This  evidence  was  admissible,  as  tending  to 
show  that  the  defendants  properly  treated  the 
debt  in  controversy  as  owing  by  them  to  the 
partnership,  its  weight  and  effect  on  this  qnen- 
tion  being  for  determination  by  the  Jury. 

(Syllabus  by  the  Court.) 

Error  ftt>m  snpwlor  court.  Dodge  county ; 
O.  C.  Smith,  Jndge. 

Action  by  A  Ifc  Robinson  and  others 
against  Churchman,  Williams  A  Oa  on  aa 
open  account  Judgment  was  rendered  for 
plaintifDi,  and  defendants  bring  error.  R»- 
versed. 
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De  h&cj  &  Blsbop,  for  plaintiffs  In  error. 
Roberts  &  Smith,  tor  defendants  In  oror. 

LUMPKIN,  X  The  facts  of  this  caae  are 
somewhat  confused,  but  vre  gather  from  the 
record  that  the  firm  of  Balcom,  Vinson  & 
Lucky,  who  were  engaged  In  the  lumber  busi- 
ness, were  succeeded  by  the  Hawkeye  Mill 
Company,  which,  in  turn,  was  succeeded  by 
Mrs.  A.  L.  Robinson,  the  plaintiff  below.  She 
brought  two  actions  against  Chmrchman, 
Williams  &  Co.  upon  open  accoimts  for  lum- 
ber furnished,  one  of  these  actions  being  In 
her  own  mune,  and  the  other  in  the  name  of 
the  Hawkeye  Mill  Company,  for  her  use. 
The  two  cases,  by  consent,  were  consolidat- 
ed. Separate  verdicts  were  rendered  in  fa- 
vor of  the  plaintiff,  and,  the  defendants'  mo- 
tion for  a  new  trial  being  overruled,  they  ex- 
cepted. It  appears  that  the  defendants  be- 
low had  given  an  order  to  Balcom,  Vinson 
&  Lucky  for  certain  bridge  timbers,  a  part 
of  which  were  furnished  by  that  firm,  and 
the  balance  of  the  order  was  filled  by  Mrs. 
Robinson  after  she  became  the  owner  of 
the  business.  Tbe  defendants  insisted,  bow- 
ever,  that,  they  had  made  no  contract  with 
Mrs.  Robinson,  had  never  recognized  her  as 
their  credit(Hr,  and  were  really  indebted  to 
the  original  firm  for  all  the  timber  delivered 
to  them  under  the  order  above  mentioned. 
There  was  no  written  assignment  to  Mrs. 
Robinson  of  the  account  which  had  accrued 
at  the  time  she  took  possession  of  the  basi- 
nesa  Befcx'e  her  actions  were  brought,  one 
Curry,  a  creditor  of  Balcom,  Vinson  &  Locky, 
had  brought  suit  against  that  firm,  and 
caused  garnishments  to  be  served  upon 
Churchman,  Williams  &  Co.,  upon  which  be 
obtained  Judgment,  and  collected  the  money 
from  the  latter  firm. 

1.  Mrs.  Robinson  cimteoded  that  the  ac- 
counts sued  uiwn,  representing  the  Indebted- 
ness of  Churchman,  Williams  &  Co.  for  lum- 
ber they  had  received,  belonged  to  her.  The 
defendants  contended  that  their  Indebted- 
ness—all of  It— had  been  contracted  with  and 
belonged  to  Balcom,  Vinson  &  Lucky.  Tbe 
issue  thus  made  was  seriously  contested  at 
the  trial.  The  court,  over  defendants'  objeo- 
tion,  allowed  the  plaintiff  to  prove  by  her 
attorney,  E.  A.  Smith,  admissions  or  state- 
ments made  by  the  members  of  the  firm  of 
Balcom,  Vinson  &  Lucky,  both  before  and 
after  the  commencement  of  the  present  suit, 
to  the  effect  that  they  had  no  interest  in  tbe 
accounts  sued  on,  bat  that  tbe  same  belong- 
ed to  Mrs.  Robinson.  It  appears  from  a  cor- 
recticMi  made  by  the  court  to  the  ground  of 
the  motion  for  a  new  trial  relating  to  this 
question  that  defendants'  conns^  did  not  ob- 
ject to  the  answer  of  the  witness  after  it  was 
made,  but  did  object  to  the  question  by 
which  the  answer  was  elicited,  on  the  ground 
that  any  conversation  between  the  witness 
and  Balcom,  Vinson  &  Lucky  In  r^erence  to 
the  claim  sued  on  was  hearsay,  illegal,  and 
Inadmissible.    Taking  the  original  ground  of 


the  motion  and  the  correction  together,  it 
fairly  appears  that  the  evidence  Itself  was 
objected  to  on  the  grotmd  stated,  and  It  was 
error  to  admit  it  Balcom,  Vinstm  &  Lucky 
were  not  parties,  but  mere  strangers  to  the 
suit  They  were  competent  to  be  called  and 
sworn  as  witnesses,  and  their  statements  to 
Mr.  Smith  were  hearsay,  pure  and  simple. 
These  statements  were  probably  admitted 
under  secticm  8786  of  the  Code,  which  pro- 
vides for  receiving  In  evidence  "admissions 
made  by  a  third  person  against  his  interest 
as  to  a  fact  collateral  to  tbe  main  issue  be- 
tween tbe  IltlgantB,  but  essential  to  the  ad- 
judication of  the  case."  Wbatevw  the  lan- 
guage quoted  may  mean.  It  Is  cotalnly  not 
applicable  to  the  iH-esent  case,  because  the 
statements  of  Balcom,  Vinson  &  Lucky  were 
not  collateral  to  the  main  Issue  invcdved,  bat 
bore  directly  upon  It 

2.  The  indebtedness  of  Churchman,  Wil- 
liams. &  Oo.  arose  in  the  manner  already  stat- 
ed. After  proving  they  had  paid  to  Curry 
upon  the  garnishment  Judgment  the  money 
which  they  contended  they  owed  to  Balcom, 
Vinson  &  Ludcy,  and  not  to  Bfra.  Robin- 
son, they  offered  to  prove  by  one  of  thdir 
ccmnsel,  J.  Bishop,  Jr.,  an  admission  by  Mrs. 
Robinson  that  she  had  assumed,  and  on  cer- 
tain conditions  agreed  to  pay,  (379  of  the 
amount  due  to  Gurry  by  Baloom,  Vinson  & 
Lucky;  and  also  that  in  convarsation  with 
this  witness,  she  had  expressed  a  willlngaeaB 
for  the  amount  due  on  tbe  accounts  now  in 
suit  to  be  so  paid.  This  evidence  the  court 
Improperly  rejected.  It  was  certainly  admis- 
sible, as  tending  to  show  ttiat  Churchman, 
Williams  &  Co.  were  Justified  in  treating  the 
debt  in  controversy  as  owing  by  them  to  Bal- 
com, Vinson  &  Lucky.  The  weight  and  ef- 
fect to  be  given  to  this  evidence,  and  the 
value  to  be  attached  to  it,  were  questions  for 
determination  by  the  Jury.  Wben  the  case 
is  tried  again,  with  the  Illegal  evidence  ex- 
cluded and  the  legal  evidence  admitted,  and 
in  the  light  of  such  additional  facts  as  may 
be  then  brought  out  exact  Justice)  whatever 
It  may  be,  will  doubtless  be  dona.  Judgmeat 
reversed. 

(»5  Ga.  469) 

HUFFMAN  V.  STATB. 
(Supreme  Court  of  Georgia.    Oct  4,  1894) 

CRIMIKM.  PrOBKODTION  —  DiBTUBBISO  SCHOOI. — 

Qbant  ov  Contincasob — Absent  WiTHaas— Is- 

8TSU0TION8— VBSBAI,   ISACOCRACT. 

1.  An  indictment  under  Code,  {  46~7a.  for 
interrupting  or  distnrbing  a  school,  describes 
sufficiently  tbe  mode  of  intemiption  or  disturb- 
ance which  charges  that  the  offense  was  com- 
mitted "by  cursing  and  quarreling  and  fightinc 
and  discharging  a  loaded  pistol,  and  by  boister- 
ous conduct  and  by  otherwise  indecently  act- 
ing;" and  under  such  indictment  evidence  ia 
admissible  which  tends  to  establish  the  charge. 

2.  It  ia  not  cause  for  reversing  the  denial 
of  a  continuance  that  the  movant  made  a  legal 
showing  as  to  the  absence  of  one  witness,  it  ap- 
pearing by  the  same  showing,  on  cross-examina- 
tion, that  another  witness  was  present  by  whom 
he  could  prove  the  facta  to  which  the  absent 
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witness  was  expected  to  testUr,  and  it  not  ap^ 
pearing  that  the  discretion  of  the  court  was 
abused. 

3.  Although  putting  one  out  of  a  house  in 
which  the  exercises  of  a  school  are  being  ooo- 
dncted,  for  misbehavior,  is  not  an  arrest,  yet, 
where  the  misbeluiTior  amounted  to  a  penal  of- 
fense, it  was  a  verbal  inaccuracy,  ratoer  than 
a  snbstantiaJ  error,  for  the  court  to  denominate 
the  expulsion  as  an  "arrest,"  and  instruct  the 
jury  that  a  private  person  is  legally  empowered 
to  arrest  any  one  committing  an  offense  in  bis 
presence. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Carroll;  W.  F. 
Brown,  Judge. 

Shug  HufTman  was  convicted  of  interrupt- 
ing and  disturbing  a  sdiool,  and  brings  er- 
ror.    Affirmed. 

Adamson  &  Jacluon,  for  plaintiff  in  error. 
T.  A.  Atkinson,  Sol.  Gen.,  W.  D.  Hamrlck, 
end  H.  U.  Reid,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 


(95  Ga.  458) 

HAWKINS  V.  STATE. 
(Supreme  Court  of  Georgia.    Oct  8,  1894.) 
Lahoenv — Evidence. 
A  convictioa  for  the  offense  of  larceny 
from   the    bouse   cannot   be   sustained    without 
proof  of  the  ownership  of  the  property  alleged 
to  have  tieem  stolen,  and  that  the  same  was  of 
some  value.    In  the  present  case  there  was  no 
legal  proof  of  ownership,  the  only  evidence  on 
this  point  being  hearsay,  which  was  illegally  ad- 
mitted,  and  there  was  no  proof  at  ail  as  to 
value. 
(Syllabus  by  the  Gonrt.) 

Error  from  superior  court,  Fulton  county; 
B.  H.  Claric,  Judge. 

Robert  Hawkins  was  convicted  of  larceny 
from  a  house,  and  brings  error.    Reversed. 

The  following  is  the  official  report: 

Hawkins  was  Indicted  for  the  offense  of 
burglary  In  breaking  and  entering  the  Hous- 
ton street  schoolhouse,  and  stealing  there- 
from a  clock,  the  property  of  the  city  of  At- 
lanta. He  was  found  guilty  of  larceny  from 
the  bouse  of  goods  of  tbe  value  of  less  than 
ISO,  according  to  the  bill  of  exceptions  and 
motion  for  new  trial.  The  verdict  in  the 
record  Is,  "Guilty  of  larceny  less  value  of 
150.00,"  and,  his  motion  for  a  new  trial  be- 
ing overruled,  he  excepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  because  the  court  erred  in 
overruling  defendant's  objection  to  the  evi- 
dence of  one  Matthews,  as  follows:  On  di- 
rect examination  the  witness  testiOed  that 
the  clock  was  the  property  of  the  city  of  At- 
lanta. On  cross-examination,  being  asked 
how  be  knew  this,  he  replied  that  he  knew  it 
because  MaJ.  Slaton  told  him  It  was;  that 
he  bad  been  working  there  for  four  years 
and  the  clock  bad  been  there  ever  since  he 
had  been  there.  (It  appeared  that  witness 
was  principal  of  the  Houston  street  schooL) 


Defendant's  counsel  then  moved  to  rule  out 
the  testimony  of  the  witness  as  to  the  clock 
being  the  property  of  the  city  of  Atlanta. 
The  court  asked  the  witness  to  whom  did  the 
Houston  street  school  belong,  and  he  replied 
that  it  belonged  to  the  city  of  Atlanta,  and 
that  he  knew  this  because  MaJ.  Slaton  told 
him  so;  and  that  the  other  property  in  there 
belonged  to  the  city  of  Atlanta,  and  he  knew 
that  because  MaJ.  Slaton  told  him  so;  and 
that  MaJ.  Slaton  was  superintendent  of  the 
school.  (It  did  not  otherwise  appear  that 
any  of  the  property  belonged  to  the  city,  nor 
what  was  the  official  position  of  MaJ.  Slaton 
or  the  witness.)  Defendant's  counsel  again 
insisted  upon  bis  objection  to  the  testimony, 
because  there  was  better  evidence  of  the 
ownership  of  the  property  than  that  of  the 
principal  of  the  school,  his  being  merely 
hearsay  evidence.  The  court  remarked  that 
the  ownership  of  the  property  was  immate- 
rial, and  overruled  the  objection.  Error  in 
charging:  "If  you  believe  the  clock  was  stol- 
en, do  you  believe  It  was  the  property  of  the 
cll7  of  Atlanta?  Tou  have  heard  the  evi- 
dence on  that  point,  and  hence,  if  you  be- 
lieve that  the  bouse  was  the  property  of  the 
city  of  Atlanta,  and  that  the  furniture  in  the 
house  was  likewise  the  property  of  the  city, 
and  that  a  part  of  that  fumitore  wa«  a 
clock,  the  same  clock  would  be  proven  be- 
fore you  as  the  property  of  the  dty  of  At- 
lanta." 

J.  E.  Robinson,  for  plaintiff  in  error.     O; 
D.  Hill,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


TARPB  V.  STATU 


(96  Oa.  4E7) 


(Supreme  Court  of  Georgia.    Oct  8,  1894.) 

BuBai.ABr — ^BviDsycB. 

The  evidence  to  connect  the  acensed 
with  the  burglary  as  a  prindnal  b^ng  whdiy 
circumstantial,  and,  while  sufficient  to  raise  a 
presumption  against  him,  yet,  as  it  did  not 
exclude  every  other  reasonable  hypotherris,  but. 


on  the  contrary,  the  hypothesis  Uiat  the  bur- 
glary was  commmltted  by  the  woman  with 
whom  he  lived  being  sustained,  not  only  by 
hw  positive  testimony,  but  by  physical  facts 
established  by  other  witnesses,  tne  verdict  for 
burglary  was  nnwarranted  by  the  evidence,  and 
the  court  erred  in  not  granting  a  new  trial. 
The  evidence  was  sufficient  to  convict  the  ac- 
cused as  accessory  after  the  fact,  but  this 
grade  of  offense  was  not  charged  in  the  indict- 
ment 

(Syllabus  by  the  Court) 

Errw  tiom  sopertor  ooort;  Faltim  coibiIt; 

R.  H.  Clark,  Judge. 

Tom  Tarpe  was  convicted  of  burglary,  and 
brings  error.    Reversed. 


F.  R.  Walker,  for  plaintiff  in  error. 
Hill,  Sol.  Gen.,  for  the  State. 


aD. 


PER  CURIAM.    Judgmoit  reversed. 
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(95  Oa.  601) 

FORD  T.  STATB. 
(Snpreme  Court  of  6«orgia.     Oct  8,  1894.) 
CuiMiNAL  Appeal — RsviBW. 
Aa  the  whole  case  tamed  upon  th«  cred- 
ibility of  the  witueases,  there  wfts  no  error  in 
denying  a  new  triaL 
(Syliabna  by  the  Conrt) 

Error  from  criminal  court,  Atlanta;  T.  P. 
We8tm(»«Iand,  Judge. 

Charles  Ford  was  convicted  of  gaming, 
and  brings  error.    Affirmed. 

The  following  is  the  ofSclal  report: 

Ford  was  convicted  of  gami&g.  His  motion 
for  new  trial  was  overruled,  and  he  excepted. 
The  motion  was  on  the  grounds  that  tlie 
verdict  was  contrary  to  law,  to  the  wei^t  of 
the  evidence,  without  sufflcient  evidence  to 
support  it,  and  strongly  and  decidedly  against 
the  weight  of  tlie  evidence  and  the  principles 
of  Justice.  There  was  only  one  witness  for 
the  state,— Jim  HilL  He  testified:  About 
three  weeks  before  the  trial  he  was  sent  by 
Lizzie  Moaley  to  the  club  room  of  the 
*  *  *,  after  defendant  He  went  to  the 
club  room,  which  Is  in  Atlanta,  Fulton  coun- 
ty, opened  the  door,  and  told  defendant 
Lizzie  wished  to  see  him,  and  defendant  said 
he  would  see  her  after  a  while.  Wh«i  he 
put  his  head  in  the  door  he  saw  defendant, 
with  othw  negroes,  sitting  around  the  table, 
playing  poker,  and  saw  defendant  buy  <tf 
Osborne  Pope  5  or  6  cardboard  chips  for  10 
cents,  and  pay  10  cents  for  the  same,  and  go 
ahead  playing  poker  with  the  other  negroes, 
using  and  betting  said  chips  in  the  gam& 
The  way  witness  got  to  the  club  room  was 
by  going  up  stairs,  on  the  steps  of  which 
was  a  closed  door,  with  a  bell  attached  to 
the  same,  which  bell,  on  opening  the  door, 
would  ring  in  the  room  at  the  head  of  the 
stairs.  There  was  another  closed  door  whidi 
witness  bad  to  open  to  see  defendant  and 
the  others  gaming.  Witness  works  for  Rus- 
sell, who  swore  out  this  accusation,  and  was 
in  his  employment  at  the  time  of  this  offense. 
Witness  is  out  of  JaQ  on  bond.  Was  in  Jail 
<n  the  charge  of  forgery.  On  the  trial  of  de- 
fendant at  the  commitment  court  witness 
was  subpoenaed  by  Russell  to  testify  that  wit- 
ness had  let  defendant  have  two  dollars  of 
Russell's  money,  to  go  into  Russell's  restau- 
rant business,  which  business  was  then  con- 
ducted by  defendant,  and  that  the  money  never 
went  into  the  business.  This  charge  against 
defendant  was  dismissed  by  the  committing 
court,  and  defendant  was  bound  over  on  the 
gaming  cliarge.  Witness  did  not  conspire 
with  Russell  to  make  up  and  help  him  out 
in  this  gaining  charge  after  the  other  warrant 
was  dismissed.  He  was  only  subpoenaed  by 
Russell,  and  testified  the  truth.  He  did  not 
go  Into  the  club  room  at  all,  but  only  put 
his  head  into  the  door  after  opening  it  a 
little,  and  was  only  tho'e  about  two  minutes. 
None  of  the  other  parties  who  were  gaming 
with  defendant  were  prosecuted  by  Russell 
or  by  witness,  and  there  are  no  warrants 


against  any  of  Ihem.  Osborne  Pope  testified 
for  the  defense:  He  remembers  the  time 
when  Jim  Hill  came  to  the  club  room  and 
called  for  defendant  He  (witness)  did  not 
at  that  or  any  other  time  sell  defendant  any 
poker  chips,  nor  did  be  play  poker  with  him 
on  that  day,  nor  was  there  any  one  else  in 
the  dub  room  playing  poker  with  defendant 
that  day,  nor  tiaa  defendant  or  any  one  else 
at  any  time  within  the  past  six  months 
played  poker  or  any  other  game  of  cards  for 
money  or  other  things  of  value.  Witness 
has  been  in  charge  of  this  club  room  for  the 
past  six  or  eight  months,  and  is  there  all  the 
time  when  the  rooms  are  open.  There  are 
cards  and  dice  there,  and  members  ft«quent- 
ly  play  the  different  games  of  cards  there  toe 
amusement,  but  never  for  money,  and  never 
play  even  for  drinks,  though  whisky  and 
beer  are  kept  in  the  room  for  the  use  of 
members.  Defendant  made  a  statement  to 
the  effect  that  the  prosecution  was  because 
of  bad  feelings  on  the  part  of  Russ^  to- 
wards him,  and  that  he,  defendant,  has  never 
gambled. 

F.  R.  Walker,  for  plaintiff  in  errtx.    L.  W. 
niomas,  for  the  State. 

PER  CURIAM.    Judgment  afflrmetL 


(95  Oa.  500) 
OANTRELL  v.  STATE. 
(Snpreme  Conrt  of  Oeorgia.     Oct  8, 1894.) 

Criminal  Prosecution— Alibi— RcisoxjiBLb 
Doubt. 
Reading  the  whole  charge  of  the  court 
together,  it  conforms  aubstantially  to  the  role 
touching  the  establishment  of  an  alibi  and  the 
doctrine  of  reasonable  doubt  set  forth  in  Hai^ 
rison  t.  State,  9  S.  E.  642,  83  Qa.  129,  and  there 
was  no  error  in  denying  a  new  trial. 
(Syiiabns  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
B.  H.  Clark,  Judge. 

Will  Cantreil  was  convicted  of  a  crime, 
and  brings  error.     Affirmed. 

F.  R.  Walker,  for  plainHff  hi  error,  a  D. 
Hill,  Sol.  Oen.,  for  the  State. 

PER  CURIAM.    Judgmrat  affirmed. 


IRBT  V.  STATE. 


(t5  Oa.  46T) 


(Supreme  Conrt  of  Georgia.     Oct  8,  1884.) 

Pkosecutios  fob  Murder  —  Contindancs  fob 
Absekt  Witness  —  Admissibtlitt  for  Contbb- 
8IONS— Deotsion  or  JoDOB— Instructions. 

1.  The  showing  for  a  continDance  not  stat- 
ing that  the  witness  who  was  confined  in  the 
county  jail  was  too  unwell  to  appear  and  tes- 
tify, there  was  no  error  in  denying  the  contin- 
uance; the  court  at  the  conclusion  of  the  state's 
evidence,  offering  to  have  the  witness  brought 
from  the  jail,  for  the  purpose-  of  testifying  in 
behalf  of  the  accused,  and  the  offer  being  de- 
clined. 

2.  Before  admitting  a  confession  in  evi- 
dence, the  presiding  judge  should  see  to  it  that 
the  confession  was  made  freely  and  Toluntarily* 
but  where  it  affirmatively  appears  by  the  mit- 
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neaa  who  heard  the  confeesion  that  he  held  oat 
no  indacement,  and  did  nothing  to  excite  either 
hope  or  fear,  and  knew  of  nothing  done  by  oth- 
ers to  induce  the  confession,  It  Is  prima  facie 
admissible,  and  the  court,  before  admitting  it. 
Is  not  bound  to  hear  eridence  offered  by  the  ac- 
cnsed  which  misht  show  coercion  or  the  excite- 
ment of  fear  or  nope  as  inducement  to  confess. 
Snch  evidence,  however,  may  afterwards  be  ad- 
duced to  the  jury;  and  it  will  be  for  them  to  de- 
termine, under  all  the  evidence  submitted, 
whether  or  not  the  confession  was  free  and  vol- 
untary.    Dawson  v.  SUte,  59  Oa.  833. 

3.  There  being  nothing  in  the  evidence  or  in 
the  prisoner's  statement  tending  to  show  that 
the  confession  admitted  in  evidence  was  influ- 
enced by  reward  or  the  hope  thereof,  a  request 
to  charge  the  jury  that  the  confession  should 
not  l>e  considered  if  the  jnry  believed  from  the 
evidence  and  the  statement  of  the  defendant, 
taken  together,  that  It  was  influenced  by  fear  of 
injury,  or  by  reward  or  hope  thereof,  and  that 
whether  it  was  so  induced  was  a  fact  for  the 
Jury  to  find,  was  properly  denied.  The  lan- 
guage of  the  request  was  more  comprehensive 
than  the  statemenL  whether  taken  with  the  evi- 
dence or  withoat  it,  rendered  pertinent  or  ap- 
propriate. 

4.  There  being  nothing  in  the  evidence 
touching  the  element  of  self-defense,  or  any 
grade  of  homicide  except  murder,  and  no  re- 
quest having  been  made  to  charge  the  jury  on 
self-defense,  failure  to  charge  on  it  was  not  er- 
ror, although  the  prisoner's  statement  may  have 
presented  the  question,  the  court  having  charged 
on  the  statement  in  terms  of  the  statute.  Dar- 
by V.  State.  3  S.  E.  663,  79  Ga.  63;  Underwood 
V.  State.  13  S.  E.  856,  88  Oa.  47. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Mllner,  Judge. 

Jeff  Irby  was  convicted  of  mnrder,  and 
brings  error.     Affirmed. 

The  following  is  the  official  report: 

Jeff,  Watt,  and  Gus  Irby  were  Indicted  tor 
the  murder  of  Simon  Foster.  The  Indict. 
ment  also  charged  Gus  Irby  with  being  an 
accessory  after  the  fact  and  before  the  fact. 
Jeff  Irby,  being  put  upon  trial,  was  found 
guilty,  and,  his  motion  for  new  trial  being 
overruled,  excepted.  The  motion  contained 
the  general  grounds  that  the  verdict  waa  con- 
trary to  law,  evidence,  etc.  Also,  becauae 
the  court  erred  In  refusing  to  continue  the 
case  upon  defendant's  motion,  defendant 
making  affidavit  that  Watt  Irby  waa  provl- 
draatlally  hindered  from  attending  court; 
that  he  was  a  witness  subpoenaed  by  defend- 
ant in  the  case;  that  he  waa  not  absent  by 
defendant's  consent  or  procurement,  and  de- 
fendant did  not  make  this  application  for 
delay,  but  In  good  faith.  In  order  to  get  said 
witness'  evidence;  and  that  defendant  ex- 
pected to  prove  by  him  that  deceased  threat- 
ened to  take  the  life  of  defendant  at  the  first 
good  chance;  and  that  snch  threats  were 
communicated  to  defendant  prior  to  the  en- 
counter In  which  deceased  was  kUied.  In 
a  note  to  this  ground  It  Is  stated  that,  at  the 
conclusion  of  the  state's  evidence,  the  court 
announced  to  defendant's  counsel,  In  opaa 
court,  that  he  would  have  the  sick  witness 
brought  from  Jail  to  testify  for  defendant 
if  defendant  desired  to  use  lilm.  Because 
the  court  failed  and  refused'  to  give  In  his 
charge  to  the  Jury  the  law  on  sdf-defensa^ 


which  defendant  alleges  was  demanded  un- 
der the  law  and  evidence,  especially  the  de- 
fendants statement  In  a  note  the  court 
states  that  the  entire  charge  is  made  a  part 
of  this  motion.  Error  in  refusing  to  give  the 
following  request  of  defendant  in  charge: 
"If  they  believe  from  the  evidence  and  state- 
ment of  the  defendant,  together,  that  there 
was  any  confession  made  by  this  defendant, 
and  If  they  further  believe  that  that  confes- 
sion was  Induced  by  fear  of  injury,  or  by  re- 
ward or  hope  thereof,  It  ought  not  to  be  con- 
sidered against  him  by  you.  Whether  or 
not  It  was  so  induced  u  a  fact  for  yon  to 
find."  Because  the  court  erred  in  admitting 
to  the  Jury,  as  evidence,  testimony  of  a  con- 
fession made  by  defendant,  when  the  de- 
fendant's counsel  offered  to  prove  to  the 
court  by  witnesses  that  threats  were  made 
and  Inducements  held  out  to  the  defendant 
to  make  the  confession,  the  language  of  the 
counsel  being:  "I  expect  to  prove  by  other 
witnesses,  and  among  them  Mr.  Ben  Posey, 
that  the  confession  sought  to  be  introduced 
by  the  witness  Jule  Hawks  was  directly  In- 
duced by  fears  of  punishment  and  hopes  of 
reward  held  out  to  defendant  immediately 
before  be  made  the  alleged  confession."  The 
court  declined  to  bear  the  evidence,  but  sub- 
mitted the  whole  question  to  the  Jury,  with 
the  right  of  the  defendant  to  offer  to  the  Jury 
evidence  on  the  subject  Ail  this  transpired 
while  the  Jury  was  absent  from  the  court 
Because  the  court.  In  his  charge  to  the  Jury, 
intimated  to  them  his  opinion  of  the  evidence 
In  said  case,  by  confining  the  Jury  to  the 
consideration  of  but  two  grounds  of  homi- 
cide, mnrder  and  -  manslaughter,— in  this 
case,  that  of  murder  and  voluntary  man- 
slaughter,—and  excluding  from  their  consid- 
eration the  subject  of  self-defense. 

J.  B.  Conyers,  T.  O.  Mllner,  and  J.  W.  Har- 
ris, Jr.,  for  plaintiff  In  error.  A.  W.  Plte, 
Sol.  Gen.,  and  J.  M.  TerreU,  Atty.  Oen.,  for 

the  State. 

PER  CURIAM.    Judgment  afllrmed. 


Ctt  Qa.  80S) 
SAVANNAH,  F.  A  W.  RY.  CO.  t.  SliOAT 

etaL 
(Supreme  Court  of  Georgia.     AprQ  23,  18B4.) 

Cabribb— WnoNornL  Dblivbbt  or  Goods— LiA- 
Bixrrr  as  fob  ConvERSioii. 
Loss  of  goods  by  a  wrong  delivery,  made 
negligently  by  the  carrier.  Is  a  conversion  for 
which  the  carrier  Is  liable  to  account  at  the  full 
value  of  the  goods,  this  mode  of  loss  not  being 
within  the  terms  of  the  special  contract  fixing 
a  conventional  value  upon  the  goods  at  the 
time  of  shipment  in  conmderatlon  of  the  rate  of 
freight  being  reduced.     Even  granting  that  It 
was  competent  for  the  parties  to  make  a  con- 
tract which  would  have  covered  wrong  ddlveiy 
by  negligence,  they  did  not  do  so. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  lAwndes  coun- 
ty;  A  H.  Hansell,  Judga 
Action  by  Sloat  Bros,  against  the  Savaa- 
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nab,  Florida  A  Western  Railway  Company 
for  nondelivery  of  goods  sblpped.  Judgment 
was  rendered  for  plalntUts,  and  defendant 
brings  error.  AfBrmed. 
The  following  la  tbe  official  report: 
An  action  was  brought  by  tbe  consignees 
of  a  barrel  of  whisky  which  had  been  ship- 
ped from  Baltimore,  Md.,  to  Valdoata,  Ga., 
against  the  terminal  carrier.  Tbe  facts  were 
agreed  on,  and  the  case  submitted  to  tbe 
Judge  without  a  Jury;  the  Issue  being  wheth- 
er the  defendant  could  be  held  liable  to  the 
plaintiffs  for  more  than  $20  and  the  freight 
charges  on  the  whisky.  It  having  made  a  con- 
tinuing tender  of  those  two  amounts.  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs 
for  flOO,  which  was  tbe  value  of  the  whisky, 
and  defendant  excepted.  The  shipper  was  a 
liquor  house  doing  business  In  Baltimore,  to 
Whom,  among  others,  the  various  transporta- 
tion lines  leading  out  of  that  city  delivered 
blank  bills  of  lading,  which  were  filled  in  by 
the  shippers  In  that  dty,  according  as  they 
might  desire  to  ship,  under  information  fur- 
nished them  by  said  transportation  lines  in 
book  form,  oitiUed  "How  to  Ship."  In  this 
book  of  instmctlons  is  a  classification  of  all 
articles  usually  transported  by  the  lines  lead- 
ing out  of  Baltimore,  and  the  rate,  in  dol- 
lars and  cents,  to  all  principal  points  south. 
Including  Valdosta.  In  this  book,  whisky  in 
wood  was  put,  at  the  date  of  the  shipment. 
In  second  class,  when  it  was  to  be  shipped 
without  any  limitation  of  tbe  liability  of  the 
carrier.  In  third  class  when  It  was  to  be 
■hipped  "released,"  and  in  class  H  when  It 
was  to  be  shipped  under  the  following  terms 
printed  in  the  book:  "Liquors  •  •  •  in 
wood,  •  •  •  value  limited  to  75c.  per  gal- 
lon, and  so  Indorsed  on  bill  of  lading.  In 
all  cases  where  limitation  of  value  is  ex- 
pressed in  the  classification,  it  must  be  writ- 
ten out  or  stamped  In  full  upon  the  bills  of 
lading,  and  shippers  must  be  required  to  ac- 
cept in  writing  the  limitations  expressed. 
Agents  must  respect  this,  and  require  accept- 
ance by  the  shipper."  The  rate  per  100 
pounds  was  given  at  $1.10  on  second  class, 
$1.02  on  third  class,  and  67%  cents  on  class 
H.  According  to  his  custom,  and  from  la- 
formation  derived  from  said  book,  the  ship- 
per filled  In  all  the  written  part  of  the  origi- 
nal bill  of  lading,  except  the  signature  of 
the  ag^kt  of  the  initial  carrier,  and  the  fig- 
ores  "67&1-2,"  which  were  written  by  said 
agent  The  shipper  also  stamped  on  the  bill 
of  lading,  "$20  per  bbl.  valuation,  released," 
which  words  entered  into  and  became  a  part 
of  the  contract  of  affreightment  between  tbe 
•hipper  and  tbe  carrier,  and  were  mutually 
understood  by  tbem  to  mean  that  In  case  of 
the  total  loss  of  the  barrel  of  whisky  tbe  car- 
rier should  be  liable  only  for  $20.  Upon 
■hipping,  the  shlpi)er  drew  on  the  consignees 
for  the  price  of  the  whisky,  and  attached  tbe 
draft  to  the  bill  of  lading  for  collection.  Tbe 
draft  was  paid  on  presentation,  and  they 
then  presented  the  bill  of  lading  to  the  de- 
fendant,  paid  the  freight,  and   demanded 


tbe  whisky.  It  was  not  delivered  to  the 
consignees.  It  was  received  by  defendant 
from  its  connection  at  Savannah,  was  start- 
ed to  Valdosta  on  one  of  Its  trains,  and, 
by  mistake  of  the  conductor  In  charge 
of  the  train,  was  delivered  at  a  flag  station 
to  a  person  from  whom  defendant  has 
never  beat  able  to  recover  it;  this  wrong 
delivery  not  being  chargeable  to  the  con- 
signees, but  owing  entirely  to  the  negll- 
grence  of  the  conductor.  The  shipper's  name 
was  Indorsed  on  the  bill  of  lading,  which  ac- 
knowledged receipt  of  the  whisky  to  be 
transported  by  steamship  to  the  wharf  of  the 
Initial  carrier  at  Portsmouth,  Va.,  and  there 
to  be  delivered  to  connecting  railroad  or  wa- 
ter line,  and  so  on  by  one  connecting  line  to 
another  until  it  reached  tbe  station  nearest 
to  ultimate  destination:  "Bach  carrier,  sub- 
ject to  the  limitations  and  exceptions  con- 
tained In  this  contract,  shall  be  bound  to  de- 
liver said  goods  in  the  same  order  and  con- 
dition as  that  in  which  It  received  them,  and 
the  ultimate  carrier  to  deliver  them  at  its  sta/- 
tlon  or  wharf  to  the  consignee  or  his  assigns, 
If  called  for  by  them  or  him,  as  \n  this  con- 
tract provided,  he  or  they  paying  freight  and 
charges  thereon.  •  •  •  It  Is  mutually 
agreed  that  the  liability  of  each  carrier  as  to 
goods  destined  beyond  its  own  route  shall  be 
terminated  by  proper  delivery  of  them  to  the 
next  succeeding  carrier.  •  •  •  In  case  of 
loss,  detriment,  or  damage  to  the  goods,  or 
delay  in  the  transportation  thereof,  Imposing 
any  liability  thereunder,  tbe  transportation 
company  or  carrier  In  whose  actual  custody 
they  were  at  the  time  of  such  loss,  damage^ 
detriment,  or  delay  shall  alone  be  responsi- 
ble therefor.  •  •  •  The  acceptance  of  this 
bill  of  lading  Is  an  agreement  on  the  part  of 
the  shipper,  owner,  and  consignee  of  the 
goods  to  abide  by  all  its  stipulations,  excep- 
tions, and  conditions  as  fully  as  if  they  were 
all  signed  by  the  shipper,  owner,  and  con- 
signee. This  bill  of  lading  is  signed  for  the 
different  carriers  who  may  engage  In  the 
transportation,  severally  but  not  Jointly,  and 
each  of  them  Is  to  be  bound  by,  and  have 
tbe  benefit  of,  all  tbe  provisions  th^%of  as 
If  signed  by  It,  the  shipper,  owner,  and  con- 
signee. This  bill  of  lading  shall  have  the 
effect  of  a  special  contract,  not  liable  to  be 
modified  by  any  receipt  from  or  act  of  an  In- 
turmediate  carrier." 

Wilkinson  &  Cranford  and  8.  T.  Klng» 
bery,  for  plaintiff  in  error.  H.  H.  Orlffln, 
for  defendants  In  error. 

LUMPKIN,  J.  This  was  an  action  against 
the  railway  company  for  the  recovery  of  the 
full  value  of  a  barrel  of  whisky  it  had  tailed 
to  deliver  to  tbe  consignees.  The  material 
portions  of  the  contract  under  which  the 
whisky  was  shipped  appear  In  the  reporter's 
statement,  which  also  sets  forth  the  facta 
necessary  to  an  understanding  of  this  cas& 
The  delivery  of  the  whisky  by  the  defend- 
ant company  at  a  flag  station,  and  to  a  per^ 
son  to  whom  It  was  not  consigned,  was 
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groBsIy  negligent,  and  tills  was  fally 
conceded  bj  connsel  for  tbe  company.  In- 
deed, Alls  wrong  delivery,  which  occasioned 
te  the  plaintlffB  a  total  loss  of  their  goods, 
was  neltilter  more  nor  less  than  a  conversion 
by  the  carrier,  and  makes  It  liable  for  the 
full  value  of  the  goods.  We  have  very  care- 
fully examined  the  special  contract  imder 
which  the  whisky  was  shipped.  Although  It 
fixes  upon  the  goods  a  valuation  less  than 
their  real  market  value,  which  stipulation 
the  shipper  agreed  to  tn  consideration  of  the 
rate  of  freight  being  reduced,  there  is  noth- 
ing in  its  terms  which  woold  r^eve  the  car- 
rier from  damages  occasioned  by  Its  own 
negligence  In  making  a  wrong  delivery. 
Granting  that  It  was  competent  for  this  to 
be  done,  it  is  enough  to  say  that  in  the  pres- 
ent case  It  was  not  even  attempted.  Among 
the  numerous  stipulations  In  the  contract  of 
shipment  special  attention  is  called  to  tbe 
following:  "Negligence  shall  not  be  pre- 
sumed as  against  any  carrier  under  tills  bill 
of  lading,  and  no  liability  shall  exist  there- 
for, without  actual  and  affirmative  proof 
thereof."  It  wQl  thus  be  seen  that  the  con- 
tracting carrier,  which  Issued  the  bill  of  lad- 
ing in  behalf  of  Itself  and  all  other  carriera 
which  might  be  concerned  in  the  transportar 
tion,  contemplated  liability  from  the  car- 
riers' negligence,  and  only  provided  that 
negligence  should  not  be  presumed,  but 
should  be  positively  proved.  As  will  appear 
from  what  has  been  said  above,  the  ques- 
tion as  to  whether  a  carrier  may  lawfully 
contract  against  liability  for  Injuries  or  dam- 
ages caused  by  its  own  negligence,  is  not 
presented  by  the  facts  of  the  present  case. 
We  have  accordingly  refrained  from  enter- 
ing nnnecessarlly  upon  a  discussion  of  this 
question.  It  may  be  incidentally  remarked, 
however,  that  In  the  case  of  Railroad  Co.  v. 
Reld,  91  Oa.  S77,  17  8.  E.  934,  cited  and  re- 
lied on  by  counsel  for  the  plaintiff  in  error, 
no  such  Issue  was  either  raised  or  passed 
upon,  nor  was  there  any  negligence  on  the, 
part  of  the  carrier  affirmatively  shown.  Nei- 
ther do  we  now  recall  any  decision  l^  this 
court,  rendered  in  a  case  where  the  contract 
was  signed  by  the  shipper,  in  which  the  ques- 
tion has  been  directly  made  and  passed  upon. 
In  tbe  cases  of  Berry  v.  Cooper,  28  Ga.  B4S, 
Purcell  V.  Express  Co.,  84  Ga.  816,  and  Rail- 
road Co.  V.  Gann,  68.  Ga.  350,  it  does  not  ap- 
pear that  any  one  of  the  contracts  under 
which  the  shipments  were  made  was  signed 
by  the  shipper.  In  Railroad  Ca  v.  Pickett, 
87  Ga,  734,  13  S.  B.  750,  the  writer,  on 
page  737  of  S7  Ga.,  and  on  page  750  of  13 
&  B.,  remarked,  offhand,  that  "no  rallrftad 
oompany  can  lawfully  contract  against  llv 
bUity  for  injuries  caused  by  its  own  negli- 
gence," and  added,  "and  defendant  did  not 
attempt  to  do  so  in  this  case."  So  the  que*- 
tlon  was  not  really  Involved  In  that  casa 
Should  It  hereafter  arise  this  court  will,  aft- 
er full  investigation  and  careful  conslderar 
tion,  undertake  its  definite  and  antboritatlT* 
solution.    Judgment  aflOrmed. 


(«  s.  C.  tm 
STATB  ex  rel.  OBORGB  et  al.  v.  dTT 

COUNCIL  OP  AIKEN. 

(Supreme  Court  of  South  Carolina.     Oct.  8, 

1894.) 

iHTOxioATnro  LtquoBa — "Dispsnsabt  Act"— Coh- 

BTITUnONALITT— LEOIBIJLTnrX  POWERS. 

1.  Tbe  supreme  court.  In  determining  the 
constitutionality  of  the  dispensary  act,  regulat- 
ing the  sale  of  spirituous  liquors,  should  not  fol- 
low a  prior  decuioa  if  erroneous.  Mclver,  C. 
3.,  dissenting. 

2.  The  'IMspensary  Act"  of  1803,  forbid- 
ding the  sale  of  liquors  by  private  individuals, 
and  proYiding  for  its  sale  by  the  state,  is  a  val- 
id police  regulation.  Mclver,  C.  J^  dissenting. 
McCnllongh  v.  Brown  (S.  0.)  19  S.  E.  458,  over^ 
ruled. 

3.  The  dispensaiT  act  does  not  violate 
Const,  art.  1,  §  14,  which  provides  that  no  per- 
son shall  be  despoiled  of  nis  property  or  priv- 
ileges but  by  judgment  of  his  peers  and  laws  of 
the  land.  Mclver,  C.  J.,  dissenting.  McCnl- 
longh v.  Brown  (8.  C.)  19  8.  B.  458,  overruled. 

4.  Nor  does  the  act  violate  Const,  art  1,  f 
1,  which  provides  that  all  persons  are  endowed 
with  the  Inalienable  rights  of  "acquiring,  pos- 
sessing and  protecting  property  and  of  protect- 
ing their  safety  and  happiness."  Mclver,  C. 
J.,  dissenting.  McCuliough  v.  Brown  (8.  C.)  19 
8.  E.  458,  overruled. 

5.  N(«  is  the  act  in  vlolatiofi  of  Const 
U.  8.  Amend.  14,  forbidding  the  state  to  pass 
any  law  abrogating  the  privileges  of  citizens  of 
the  United  States,  or  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of 

'  6.  Const,  art  1,  |  41,  which  provides  that 
"the  ennmeration  of  rights  in  this  constituti(n 
shall  not  be  construed  to  impair  or  deny  others 
retained  by  the  people  and  all  powers  not  here- 
in granted  remain  In  the  people,"  does  not  de- 
prive the  legislature  of  power  to  pass  an  act  de- 
priving individuals  of  the  right  to  engage  in  liq- 
uor traffic,  though  such  right  is  not  expressly 
granted  by  the  constitution. 

7.  Nor  is  the  act  unconstitutional  liecanse  it 
empowers  the  state  to  «igage  in  traffic  in  liq- 
uors, as  such  traffic  by  the  state  Is  a  mere  in- 
cident of  the  regulation  of  the  sale,  and  not  the 
object  of  it.  Mclver,  C.  J.,  dissenting.  McCul- 
iough V.  Brown  (S.  C.)  19  S.  E.  458,  overruled. 

8.  The  fact  that  the  sale  of  liqnora  could  be 
as  readily  regulated  by  allowing  individuals  to 
engage  in  its  traffic  under  proper  regulations  is 
immaterial. 

9. 26  Stat  SIS,  which  provides  that  all  in- 
toxicating liquors  imported  into  any  state  for 
use,  sale,  consnmption,  or  storage  therein  shall 
be  subject  to  the  operation  of  the  laws  of  such 
state,  renders  such  liquors,  though  imported  for 
a  citizen's  "own  use, '  subject  to  the  laws  vt 
the  state.  ,     .      , 

10.  There  is  no  inherent  right  in  the  people 
to  mgage  in  the  traffic  of  intoxicating  liquors. 

Appeal  from  common  pleas  circuit  conrt  of 
Aiken  connly;  James  Aldrich,  Judge. 

Petition  by  the  state  on  the  relation  of  J. 
v.  George  and  another  against  the  city  coun- 
cil of  the  city  of  Aiken  for  a  writ  of  prohi- 
bition. From  tbe  judgment  both  relators 
and  respondoit  appeaL     Affirmed. 

O.  W.  Buchanan, 'Atty.  Gen.,  for  plaintiffs. 
O.  W.  Oroff  and  M.  B.  Woodward,  for  defend- 
ant 


OABT,  T.  Hie  Issnea  Involved  in  tbis  csm 
are  far-reaching  In  tbelr  consequences,  and 
of  gravest  moment  An  act  of  the  leglsla- 
tnre  which  has  for  Its  object  the  solution  of 
tbe  vexed  question  of  tbe  liquor  traffic  is 
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before  this  court  for  review,  and  Its  consti- 
tutionality Is  contested.  The  scheme  of  the 
act  Is  novel  In  its  features,  and  the  court  la 
not  able  to  get  much  light  from  adjudica- 
tions bearing  directly  thereon.  We  are 
therefore  compelled  from  necessity  to  reach 
our  conclusions  upon  a  consideration  of  the 
general  principles  of  law  on  which  It  is 
founded.  We  trust  that  we  enter  upon  the 
consideration  of  the  principles  Involved  in 
this  case  with  a  proper  sense  of  the  respon- 
sibility which  rests  upon  us.  The  conclu- 
sions at  which  we  have  arrived  were  reached 
after  mature  deliberation,  and  careful  con- 
sideration. 

The  issues  Involved  herein  will  be  seen 
more  clearly  by  a  short  statement  of  facts 
out  of  which  the  case  arose.  The  relators, 
who  were  operating  a  di^ensary  by  state  ap- 
pointment and  authority,  under  the  act  of 
the  general  assembly  approved  December  23, 
1803,  and  known  as  the  "Dispensary  Act," 
having  been  summoned  to  answer  before  the 
town  council  of  Aiken  for  violation  of  an 
ordinance  prohibiting  the  sale  of  vinous  or 
malt  liquors  without  a  license,  applied  be- 
fore his  honor.  Judge  Aldrich,  for  a  writ  of 
prohibition  restraining  the  town  council 
from  Interfering  with  them  upon  said  charge, 
on  the  ground  that  the  ordinance  was  a  nul- 
lity, and  the  council.  In  seeking  to  enforce 
It,  was  attempting  to  exercise  a  power  with 
which  it  was  not  vested.  The  town  council, 
In  answer  to  a  rule  to  show  cause,  justified 
its  proposed  action  by  an  assertion  of  the 
validity  of  the  ordinance  in  question,  and  by 
the  claim  that  the  dispensary  act  of  1883 
was  null  and  void,  as  violative  of  sections  1, 
2,  and  41  of  article  1  of  the  constitution  of 
the  state,  of  section  8,  art  1,  of  the  constitu- 
tion of  the  United  States,  of  amendments  4, 
5,  and  14  to  that  constitution,  and  of  the  na- 
tional laws  regulating  Interstate  commerce. 
It  Is  alao  urged  that  the  relators  had  ample 
remedy  at  law  for  the  correction  of  their  al- 
leged grievance,  and  that  the  writ,  on  that 
groimd,  should  not  issue.  Judge  Aldrich 
held,  under  the  authoriiy  of  McCuUougb  v. 
Brown  (S.  C.)  19  S.  B.  458,  that  the  act  of 
1893  was  violative  of  the  state  constitution, 
null  and  void;  that  the  act  is  not  In  viola- 
tion of  the  constitution  of  the  United  States, 
the  amendments  thereto,  or  of  the  interstate 
commerce  laws  of  the  United  States;  but 
that  the  charter  of  the  city  of  Aiken  does 
not  sustain  the  ordinance,  and  that  the  same 
was  illegal  and  void.  He  further  overruled 
the  objection  that  the  relators  bad  ample 
remedy  at  law,  and  ordered  the  writ  of  pro- 
hibition to  issue.  Both  relators  and  respond- 
ents appealed,— the  first  on  the  ground  that 
tbe  judge  erred  In  holding  the  act  of  1893 
null  and  void,  aa  violative  of  the  state  con- 
stitution, and  in  permitting  respondents  to 
question  tbe  constitutionality  of  the  act;  and 
the  respondents  on  the  grounds  that  the 
Judge  erred  in  not  holding  the  dispensary 
act  null  and  T<rtd  aa  violative  of  the  consti- 


tution of  the.  United  States  and  of  tiie  na- 
tional interstate  commerce  laws,  in  not  hold- 
ing the  relators  had  ample  remedy  at  law, 
and  so  are  not  entitied  to  the  writ,  and  Ib 
holding  the  ordinance  in  question  to  be  with- 
out support  of  law,  null  and  void. 

We  are  met  at  the  threshold  with  tbe  ob- 
jection that  the  principles  Involved  In  tbla 
case  have  been  adjudicated  by  this  court  In 
the  case  of  McCullough  v.  Brown,  19  S.  El 
458,  followed  by  the  cases  of  Barrlnger  v. 
City  Council,  and  Ex  parte  Brunson,  Id.  745, 
and  State  v.  O'Donnell,  Id.  748,  and  that  the 
doctrine  of  stare  decisis  should  prevalL  The 
act  of  1892,  known  as  the  "Dispensary  Act," 
had  been  construed  by  the  court  before  the 
case  of  McCullough  v.  Brown  was  decided. 
It  received  its  first  judicial  construction  by 
his  honor,  Judge  SImonton,  in  the  case  of 
CanUni  v.  Tillman,  in  the  circuit  court  of  the 
United  States  for  the  district  of  South  Caro- 
lina. 64  Fed.  969.  In  an  able  and  clear-cut 
opinion  his  honor.  Judge  SImonton,  sustained 
the  constitutionality  of  the  act  generally,  but 
reserved  bis  opinion  as  to  other  provisions 
of  the  act  in  these  words:  "There  are  other 
and  much  more  grave  questions  in  this  case, 
affecting  the  jurisdiction  of  this  court  The 
conclusions  reached  render  the  discussion  of 
them  at  this  time  unnecessary."  In  that  case 
his  honor,  Judge  SImonton,  says:  "This  is 
a  proceeding  to  test  the  constitutionality  of 
an  act  of  the  general  assembly  of  South 
Carolina,  commonly  known  as  the  'Dispen- 
sary Act'  The  purpose  of  the  act  as  ex- 
pressed in  Its  titie,  is  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors  as 
a  beverage  within  this  state,  except  as  here- 
in provided.  •  •  •  we  have  seen  that 
tbe  right  to  sell  intoxicating  liquors  Is  not 
a  right  inherent  In  the  citizen,  and  is  not 
one  of  the  privileges  of  citizenship;  tliat  it  is 
not  within  the  protection  of  the  fourteenth 
amendment;  that  it  is  within  the  police  pow- 
er. The  police  powo*  is  a  right  reserved  by 
the  states,  and  has  not  been  delegated  to  the 
general  government"  The  act  of  1892  was 
next  brought  in  review  before  the  supreme 
court  of  this  state  in  the  case  of  State  ex  reL 
Hoover  V.  Town  Council  of  Chester,  and 
State  ex  rel.  Oroeschel  t.  Same,  39  S.  C. 
307,  17  8.  B.  762.  In  these  cases  (which 
were  beard  together)  Mr.  Justice  Pope,  In 
delivering  the  unanimous  opinion  of  the 
court,  says:  "As  to  these  several  points  em- 
bodied in  these  four  objections  wherein  it  Is 
claimed  that  the  act  we  are  now  considering 
is  in  violation  of  certain  provisions  of  our 
constitution  as  well  as  that  of  the  United 
States,  we  do  not  see  bow  such  questions 
can  arise  in  this  case.  The  only  question 
inrolved  here  is  whether  said  act  violates 
tbe  constitution  In  forbidding  the  granting 
of  licenses  to  retail  qiiritnoos  liquors  be- 
yond the  30th  day  of  June,  1893,  and  to  tbat 
question  we  have  confined  our  attention,  and, 
having  reached  the  conclusion  that  the  said 
act  being  in  effect  an  act  to  regulate  the  sale 
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of  ■plrltnoua  Uqnora,  the  power  to  do  whlcb  is 
unlTersally  recognized,  it  1b  quite  clear  that 
there  Is  nothing  unconstitutional  in  forbid- 
ding the  granting  of  licenses  to  sell  lignors 
except  in  the  manner  prescribed  by  the  act 
Bnt  whether  the  act  contains  other  features 
not  affecting  the  right  of  relators  to  the 
licenses  claimed  by  them,  Is  a  question  that 
cannot  properly  arise  In  these  cases,  and 
cannot,  therefore,  be  considered,  for,  as  we 
have  said  above,  it  would  be  extrajudicial  to 
do  so."  It  will  be  observed  that  in  those 
cases  Mr.  Justice  Pope  spoke  for  the  court, 
when  he  said:  "Having  reached  the  conclu- 
sion that  the  said  act  being  in  effect  an 
act  to  regulate  the  sale  of  spirituous  liquors, 
the  power  to  do  which  is  universally  recog- 
nized, It  is  quite  clear  that  there  is  nothing 
unconstitutional  in  forbidding  the  granting 
of  licenses  to  sell  liquors,  except  In  the  man- 
ner prescribed  by  the  act"  It  will  also  be 
seen  by  an  examination  of  those  cases  that 
the  doctrine  of  stare  decisis  did  not  prevail 
when  the  cases  of  State  v.  Piatt,  2  S.  C.  160, 
and  State  v.  Hagood,  13  S.  O.  46,  were 
brought  In  review  before  the  court  Mr.  Jus- 
tice Pope,  speaking  for  the  court,  says: 
"There  have  been  two  decisions  by  this 
court,  and  both  most  unsatisfactory,  there 
having  been  a  strong  dissenting  opinion  in 
each,— Chief  Justice  Moses  In  the  case  of 
State  V.  Platt.  2  S.  0.  190,  and  the  present 
chief  Justice  In  the  case  of  State  v.  Hagood, 
13  s.  C.  46."  After  citing  authorities  to  show 
that  the  principles  announced  In  them  were 
erroneous,  he  thus  proceeds:  "Therefore, 
however  unpleasant  It  may  be  to  reverse  pre- 
vious decisions  of  this  court,  still,  after  full 
and  mature  consideration,  we  feel  It  to  be  a 
duty  we  owe  the  state  that  the  case  of  State 
V.  Piatt,  supra,  should  be,  and  Is  hereby, 
overruled;  and  as  the  case  of  State  v.  Ha- 
good, supra,  was  really  decided  upon  the  au- 
thority of  Piatt's  Case,  It  follows  necessarily 
that  the  Case  of  Hagood  must  fall  when  the 
foundation  upon  which  it  rests  is  taken 
away."  Chief  Justice  Simpson,  delivering 
the  opinion  of  the  court  in  Suber  v.  Chand- 
ler, 18  S.  C.  626,  overruling  McGowan  v.  Hltt, 
16  S.  C.  602,  uses  this  language:  "The  Judg- 
ment which  we  propose  to  announce  is  di- 
rectly In  conflict  with  McGowan  v.  Hltt  16 
S.  C.  602.  That  case  was  decided  by  a  divid- 
ed court,  Mr.  Justice  Mclver  having  dissent- 
ed. It  is  a  very  recent  decision.  Judge 
Pressley,  delivering  the  opinion  of  the  ma- 
jority, stated  that  in  several  of  the  states 
cases  were  found  holding  that  the  statute 
was  suspended  in  cases  like  that  •  •  • 
Under  these  circumstances,  and  upon  exam- 
ination finding  that  it  has  no  sufficient  sup- 
port either  in  principle  or  authority,  in  our 
opinion  It  should  be  overruled,  and  It  is  so 
ordered."  In  Plester  v.  Plester,  22  S.  C.  145,  Mr. 
Justice  McGowan,  in  overruling  Edwards  v. 
Sanders,  6  Rich.  (N.  S.)  316,  said:  "This  Is  the 
case  upon  which  the  circuit  Judge  rested  bis 
decree;    but  with  all  due  respect,  and  an 


anxious  destan  to  maintain  eaoaMeatj  In 

the  adjudications  of  this  court  we  ai«  con- 
strained to  say  that  In  our  Judgment  the 
case  of  Edwards  v.  Sanders  Is  not  only  un- 
sustained  by  proper  rules  of  construction,  but 
Is  In  direct  opposition  to  the  decided  cases, 
and  what  was  at  that  time  considered  the 
settied  law  of  the  state."  In  Willis  v.  Owen, 
43  Tex.  41,  the  court  said:  "The  questions 
to  be  considered  In  these  cases  have  no  ap- 
plication whatever  to  the  titie  or  transfer  «f 
pro];>erty,  or  to  the  matters  of  contract  They 
Involve  the  construction  and  interpretation 
of  the  organic  law,  and  present  for  considerar 
tion  the  structure  of  the  government  the 
limitations  upon  legislative  and  executive 
power  as  safeguards  against  tyranny  and  op- 
pression. Certainly  It  cannot  be  seriously  in- 
sisted that  questions  of  this  character  can  be 
disposed  of  by  the  doctrine  of  stare  decisis." 
Chief  Justice  Bleckley  in  Ellison  v.  Railroad 
Co.  (Oa.)  13  S.  E.  809,  very  forcibly  says: 
"Minor  errors,  even  If  quite  obvious,  or  im- 
portant errors,  if  their  existence  be  fairly 
doubtful,  may  be  adhered  to,  and  repeated 
indefinitely,  but  the  only  treatment  for  a 
great  and  glaring  error  affecting  the  correct 
administration  of  Justice  in  all  courts  of 
original  Jurisdiction  is  to  correct  It  When 
an  error  of  this  magnitude,  and  which  moves 
in  so  wide  an  orbit  competes  with  truth  In 
the  struggle  for  existence,  the  maxim  for  a 
supreme  court— supreme  In  the  majesty  of 
duty  as  well  as  in  the  majesty  of  power- 
Is  not  'stare  decisis,'  but  'flat  Justltla  mat 
caelum.' "  In  the  case  of  Crowther  v.  Saw- 
yer, 2  Speer,  578,  overruling  DInkins  T. 
Vanghan,  1  McCord,  664,  Judge  O'Neall,  In 
delivering  the  opinion  of  the  court,  said: 
•TTiat  case,  as  a  precedent,  until  reviewed 
and  reversed,  of  course  prevented  any  other 
decision  than  that  given  on  the  circuit 
Here,  however,  if  we  think  that  the  case 
was  decided  wrong,  it  presents  no  such  ob- 
stacle; for  although  the  wisdom  of  the  max- 
im stare  decisis  Is  acknowledged,  and  we 
rarely  think  it  prudent  to  overrule  a  former 
decision,  yet  when  it  conflicts  with  other  de- 
cisions, or  has  proceeded  upon  a  plain  mis- 
take of  the  law,  it  is  our  duty  to  put  It  out 
of  the  way."  In  Kottman  v.  Ayer,  1  Strob.  677, 
Elvans,  J.,  said :  "The  effect  of  this  Is  a  reversal 
of  tbe  case  of  Hlllegas  v.  Hartiey  [1  Hill, 
106].  I  feel  the  full  force  of  all  that  has 
been  said  on  the  rule  of  stare  decisis,  but 
the  case  of  Hlllegas  v.  Hartley  has  not  set- 
tied  any  great  principle  of  property  under 
which  rights  have  been  acquired  which  the 
reversal  would  defeat"  In  Pulmer  v.  Har- 
mon, 3  Strob.  580,  Richardson,  J.,  said:  "I 
here  take  the  occasion  to  remark  that  I  was 
myself  the  presiding  Judge  in  the  case  of  Sli- 
der v.  Myers,  and  it  so  happens  that  I  am 
now  to  review  my  decision  In  that  case;  and 
I  propose  to  show  that  It  was  erroneous,  and 
ought  to  have  been  overruled,  as  we  now 
overrule  the  present  circuit  decision,  for  the 
following  reasona"     In  Ex  parte  White,  88 
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a.- a.  460,  12  8.  B).  S,  Ohlef  Jostice  Melvor, 
In  overruling  Twitty  v.  Houser,  7  S.  O.  153, 
says:  "WliHe,  therefore.  Judge  Wallace,  not 
having  the  power  to  overrule  that  case,  may 
have  been  justified  In  following  It,  yet  when 
the  question  reaches  a  tribunal  which  is  in- 
vested with  such  power  it  seems  to  us  that 
such  power  should  be  exercised,  when  the  for- 
mer decision  is  not  dnly  clearly  erroneous,  but 
likely  to  lead  to  evU  results;  especially,  where 
such  decision  establishes  no  rule  of  property, 
and  is  not  otherwise  entitled  to  be  adhered 
to  tinder  the  wholesome  doctrine  of  stare 
decisis."  There  are  some  reasons,  it  might 
be  contended,  why  the  doctrine  of  stare  de- 
cisis does  not  apply  to  this  case.  For  In- 
stance, the  dispensary  act  of  1892  did  not. 
In  its  title,  expressly  purport  to  be  a  police 
measure,  while  such  is  the  title  of  the  act 
of  1803.  Again,  in  the  act  of  1S93  the  rev- 
enue feature  is  dependent  upon  rules  to  be 
adopted  by  the  state  board  of  control,  while 
in  the  act  of  1S92  express  provision  was 
made  in  the  act  itself  as  to  the  revenue. 
We,  however,  are  of  the  opinion  that  the 
principles  upon  which  the  act  of  1892  was 
declared  to  be  unconstitutional  will  malie  the 
act  of  1893  unconstitutional  If  followed  In 
this  case.  In  the  light  of  the  foregoing  cases, 
the  doctrine  of  stare  decisis  cannot  be  ap- 
plied in  this  case. 

The  principles  upon  which  the  former  de- 
cision was  rendered  will  now  be  reviewed 
by  this  court,  and,  if  found  to  be  sound,  will 
be  followed,  while,  on  the  other  hand,  if 
found  to  be  eiToneous,  will  be  overruled. 
The  circumstances  under  which  a  legislative 
enactment  should  be  declared  unconstitatlon- 
al  are  well  expressed  by  Chancellor  Waties, 
who,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Byrne's  Adm'rs  v.  Stewart's 
Adm'rs,  8  Desaus.  Bq.  478,  says:  "If  legis- 
lative auth<wity  is  supreme  in  all  cases  in 
which  it  is  not  restrained  by  the  constitu- 
tion, and  as  It  to  the  duty  of  the  legislators 
as  well  as  of  the  judges  to  consult  this,  and 
conform  their  acta  to  it,  so  it  ought  to  be  pre- 
sumed that  all  their  acts  are  conformably  to 
it,  unless  the  contrair  is  manifest  This  con- 
fidence in  the  wisdom  and  integrity  of  the 
legislature  is  necessary  to  insure  a  due  obe- 
dience to  its  authority;  for,  if  this  is  fre- 
quently questioned,  it  must  tend  to  diminish 
tiiat  reverence  for  the  laws  which  is  essen- 
tial to  the  public  safety  and  happiness.  I 
am  not,  therefore,  disposed  to  examine  with 
scrupulous  exactness  the  validity  of  a  law. 
It  would  be  unwise  to  do  so  on  another  ac- 
count The  interference  of  the  judicial  pow- 
er with  legislative  acts,  if  frequent  or  on  du- 
bious grounds,  might  occasion  so  great  a 
jealonsy  of  this  power,  and  so  general  a  prej- 
udice against  It,  as  to  lead  to  measures 
which  might  end  In  the  total  overthrow  of 
the  independence  of  the  judiciary,  and  with 
it  this  best  preservative  of  the  constitution. 
The  validity  of  a  law  ought  not  then,  to  be 
questioned  unless  it  Is  so  obviously  repug- 


nant to  the  cooatltntion  fliat  when  pointed 
out  by  the  judges  all  men  of  sense  and  re- 
flection in  the  community  may  perceive  the 
r^ugnaucy.  By  such  a  cautious  exercise  of 
this  judicial  check  no  jealousy  of  it  will  be 
excited,  the  public  confidence  in  it  may  be 
promoted,  and  its  just  and  salutary  ^ecta 
be  justly  and  fully  appreciated."  Mr.  Jus- 
tice McGowan,  in  Ex  pai-te  Lynch,  16  &  C. 
34,  says:  "It  is  a  delicate  thing  to  declare 
an  act  of  the  legislature  unconstltutlonaL 
This  section  of  the  constitution  must  be  con- 
strued. If  possible,  as  allowing  full  force  and 
effect  to  section  1,  art  2,  vesting  the  full  leg- 
islative power  of  the  state  in  the  general  as- 
sembly. Implied  limitations  of  legislative 
power  are  only  admissible  where  the  impllca- 
tion  is  necessaiy,  or  where  language  convey- 
ing a  particular  intent  cannot  have  its  proper 
force  without  such  Implication.  The  general 
assembly  has  the  general  power  of  legisla- 
tion upon  all  subjects  not  prohibited  by  the 
constitution.  "The  legislative  department  is 
Intausted  with  the  general  authority  to  make 
laws  at  discretion,  and  is  only  limited  by  ex- 
press constitutional  provlslooB.'  Cool^, 
Ck>nst  Lim.  87-172.  "The  constitutionality 
of  a  law  must  be  presumed  until  the  viola- 
tion of  the  constitution  is  proved  beyond  all 
reasonable  doubt  and  a  reasonable  doubt 
must  be  solved  la  favor  of  legislative  action, 
and  the  act  be  sustained.'  Id.  182."  Shaw, 
C.  J.,  In  speaking  for  the  court  in  Ex  parte 
Wellington,  16  Pick.  95,  says:  "When  courts 
are  called  upon  to  pronounce  the  invalidity 
of  an  act  of  legislation  passed  with  all  the 
forms  and  ceremonies  requisite  to  give  it 
force  of  law,  they  will  approach  the  question 
with  great  caution,  examine  It  in  every  pos- 
sible aspect  and  ponder  upon  it  as  long  aa 
deliberation  and  patient  attention  can 
throw  any  new  light  on  the  subject  and  nev- 
er declare  a  statute  v<rid  unless  the  nullity 
and  invalidity  of  the  act  are  placed  in  their 
judgment  beyond  reasonable  doubt" 

In  the  light  of  these  cases,  we  proceed  to  a 
consideration  of  the  act  of  1893.  Before  pro- 
ceeding to  a  consideration  of  the  specific  ol>- 
Jections  urged  against  the  constitutionality 
of  the  act  we  desire  to  state  at  the  outset 
that  in  our  opinion  the  following  propositions 
embody  the  principles  governing  this  case: 
(1)  That  liquor,  in  its  nature,  is  dangerous 
to  the  morals,  good  order,  health,  and  safety 
of  the  people,  and  is  not  to  be  placed  on  the 
same  footing  with  the  ordinary  commodities 
of  life,  such  as  corn,  wheat  cotton,  tobacco^ 
potatoes,  etc.  (2)  That  the  state,  under  its 
police  power,  can  Itself  assume  entire  con- 
trol and  management  of  those  subjects,  such 
as  liquor,  that  are  dangerous  to  the  peace, 
good  order,  health,  morals,  and  welfare  of 
the  people,  even  when  trade  is  one  of  the  in- 
cidents of  snch  entire  control  and  manage- 
ment on  the  part  of  the  stata  (S)  That  the 
act  of  1893  is  a  police  measure.  We  are 
frank  to  say  that  if  we  are  wrong  as  to  either 
of  these  propositions  the  act  should  be  de- 
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dared  unco'nstitttaMial.  We  will  now  cite 
ttutUoritles  to  sustain  these  pi-oposltlona 
We  think  differences  of  opinion  as  to  the 
constitutionality  of  this  act  arise  from  tlie 
attempt  on  the  part  of  some  to  apply  to  it 
the  law  applicable  to  the  ordinary  commodi- 
ties of  life.  The  sale  ot  an  article  may  be 
lawful  imless  lestrained  by  law,  and  yet  it 
may  lie  of  such  a  nature  as  to  endanger  the 
peace,  safety,  health,  and  morals  of  a  peo- 
ple. We  do  not  suppose  there  is  a  more  po- 
tent factor  in  keeping  up  the  necessity  for 
asylums,  penitentiaries,  and  jails,  and  in  pro- 
ducing paup^lsm  and  immorality  through- 
out the  entire  country,  than  liquor,  and  yet  it 
Is  argued  that  It  is  to  be  placed  on  the  same 
footing  with  the  breadstnflCs  and  other  ordi- 
nary commodities  of  life.  Black,  Intox.  Liq. 
i  31,  says:  "Vac  an  unregulated  and  rmre- 
strlcted  traffic  in  liquor,  it  is  admitted, 
threatens  the  public  safely  by  generating  vice 
and  crime,  imperils  the  peace  and  ord^  of 
the  community  by  the  demoralization  of  its 
victims,  and  poisons  the  fountains  of  the 
public  prosperity  by  its  contributions  of  pau- 
perism and  squalor."  The  same  author,  in 
section  3S,  says:  "Restraints  upon  the  traf- 
fic in  spirituous  UquMB  are  not  like  such  as 
restrict  the  ordinary  avocations  of  life 
which  advance  human  happiness,  or  trade 
and  com  jierce,  that  produce  neither  immo- 
rality, suffering,  or  want"  Fark»  and 
Wortbington  on  Public  Health  and  Safety 
shows  that  the  business  of  selling  liqaor  Is 
attended  with  danger  to  the  communis,  and 
that  a  citizen  has  not  the  inherent  right  to 
follow  such  avocation.  We  quote  the  follow- 
ing from  State  v.  Turner,  18  S.  a  106,  in 
which  Chief  Justice  Mclver  delivered  the 
opinion  of  the  court:  '"The  i>ower  of  the  leg- 
islative to  regulate  the  sale  of  spirituous 
liquors  has  been  too  long  and  too  well  set- 
tled to  admit  of  question  at  this  late  day. 
Bxperience  has  demonstrated  that  the  unre- 
strained traffic  in  spirituous  liquors  is  dan- 
gerous to  the  peaxse  and  welfare  of  society, 
and  therefore  it  has  long  been  settled  that 
the  lawmaking  power  may  throw  such  re- 
straints around  that  traffic  as  In  the  Judg- 
ment of  that  department  of  the  government 
may  be  necessary  to  secure  the  peace  and 
welfare  of  society."  The  court  in  Crowley 
▼.  Chrlstensen,  137  TJ.  S.  90,  11  Sup.  Ct  13, 
Bays:  "It  is  urged  that  as  the  liqu(x«  are 
used  as  a  beverage,  and  the  Injiuy  following 
them,  if  taken  in  excess,  is  voluntarily  in- 
flicted, and  is  confined  to  the  party  offend- 
ing, their  sale  should  be  without  restriction, 
the  contention  being  that  wliat  a  man  shall 
drink,  equally  with  what  he  shall  eat,  is  not 
properly  matter  for  legislation.  There  is  in 
this  position  an  asaomption  of  a  l^ct  which 
does  not  exist,— that  when  the  liquors  are 
taken  in  excess,  the  Injuries  are  confined  to 
the  party  offending.  The  injury,  it  is  true, 
first  falls  upoa  him  in  his  health,  which  the 
habit  undermines;  In  his  morals,  which  it 
weakens;  and  in  the  self-^basemeat  which 
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it  creates.  But  as  It  leads  to  neglect  of  busi- 
ness, and  waste  of  propei-ty,  and  general  de- 
m<K'alization,  it  affects  those  who  are  imme- 
diately connected  with  and  dependent  upon 
him.  By  the  general  concurrence  of  opinion 
of  every  civilized  and  Clirlstlan  community 
there  are  few  sources  ot  crime  and  mis- 
ery to  society  equal  to  the  dram  shop  where 
intoxicatinjir  liquors  in  small  quantities,  to  be 
drunk  at  the  time,  are  sold  indiscriminately 
to  all  parties  applying.  The  statistics  of  ev- 
ery state  show  a  greater  amount  of  crime 
and  misery  attributable  to  the  use  of  ardrait 
spirits  obtained  at  these' retail  liquor  saloons 
than  to  any  other  source.  •  •  •  The  i>olice 
power  of  the  state  is  fully  competent  to  reg- 
ulate the  business,  to  mitigate  its  evils,  w  to 
suppress  it  entirely.  There  Is  no  Inherent 
right  in  a  citizen  to  thus  sell  Intoxicating 
liquors  by  retail  It  is  not  a  privilege  of  a 
citizen  of  the  state,  or  of  a  citizen  of  the 
United  States.  As  it  is  a  business  attended 
with  danger  to  the  community,  it  may,  as  al- 
ready said,  be  entirely  prohibited,  or  be  p»- 
mitted  under  such  conditions  as  will  limit  to 
the  utmost  its  evils.  The  manner  and  ex- 
tent of  regulation  rest  in  the  discretion  of 
the  governing  authorities.  That  authority 
may  vest  in  such  officers  as  it  may  deem 
proper  the  power  of  passing  upon  applica- 
tions for  permission  to  carry  it  on,  and  to  is- 
sue licenses  t(x  that  purpose.  It  Is  a  mat- 
ter of  legislative  will  only." 

It  is  because  liquhr  Is  not  regarded  as  one 
of  the  ordinary  commodities  that  the  act  of 
1892,  prohibiting  its  sale,  was.  as  to  that  mat- 
ter, construed  to  be  constitutional.  We  can- 
not for  a  moment  believe  that  the  court 
would  have  declared  an  act  constitutional 
that  prohibited  entirely  the  sale  of  corn,  oot' 
ton,  or  other  ordinary  commodities.  It  is  fal- 
lacious to  argue,  in  the  light  of  this  distinc- 
tion, so  thoroughly  sustained  by  the  authori- 
tiee,  that  U  the  government  can  take  the 
exclusive  control  of  the  liquor  traffic  it  can 
do  so  as  to  any  other  avocations  in  life.  In 
Black,  Intox.  Uq.  {  21,  the  police  power  Is 
th\i8  defined:  "It  cannot  be  doubted,  however, 
that  the  origins  of  this  power  must  be  sought 
in  the  very  purpose  and  framework  of  or- 
ganized society.  It  is  fundamental  and  essen- 
tial to  government  It  Is  a  necessary  snd  in- 
herent attribute  of  sovereignty.  It  antedates 
all  laws,  and  may  be. described  as  the  as- 
sumption on  which  constitutionB  rest;  for 
the  state,  whether  we  regard  it  as  an  asso- 
ciation of  individuals,  or  as  a  moral  organism, 
must  have  the  right  of  self-proteotlcm,  and  the 
power  to  preserve  Its  own  existence  in  safety 
and  prosperity,  else  it  could  neither  fulfill 
the  law  of  its  being  nor  discharge  Its  duties 
to  the  individual.  And  to  this  end  it  is  neces- 
sarily Invested  with  power  to  enact  such 
measures  as  ore  adapted  to  secure  its  own  oo- 
thority  and  peace,,  and  preserve  its  oonstltn- 
ent  members  in  safety,  health,  snd  morality. 
Theories  of  the  state,  according  as  they  tend 
to  enlarge  or  restrict  the  legitimate  sphere  ot 
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Its  functions  and  activities,  will  create  the- 
<wles  as  to  the  proper  limitations  of  the  police 
power.  But  its  exlst^ice  in  a  measure  pro- 
portioned to  the  rights  and  duties  it  is  to 
guard  Is  Implied  in  the  recognition  of  the 
state  as  a  factor  in  law  and  clTillzatlon.  'It 
Is  a  powa,'  as  has  been  well  said,  'essential 
to  self-preservation,  and  exists  necessari- 
ly in  every  organized  community.  It  is,  in- 
deed, the  law  of  nature,  and  is  possessed  by 
man  in  his  individual  capacity.'  For  these 
reasons,  it  appears  that  the  nature  and  au- 
thority of  the  police  power  are  best  described 
by  the  maxim,  'Salus  populi  suprema  lex,' 
while  the  principle  'Sic  utere  tuo  ut  alieuum 
non  laedas'  furnishes  In  most  cases  a  con- 
venient rule  for  Its  application."  We  find  the 
following  in  Trageser  v.  Gray,  73  Md.  250,  20 
AtL  905:  "We  are  unable  to  conclude  that 
every  one,  dtizen  or  alien,  can  acquire  rights 
which  can  in  any  way  contr<d,  Impair,  im- 
pede, limit,  or  diminish  the  police  power  of 
a  state.  Such  power  is  orlglnaJ,  inherrait,  and 
exclusive.  It  has  never  been  surrendered  to 
the  general  government,  and  never  can  be 
surrendered  without  imperiling  the  exlstoice 
of  dvU  society^"  Mr.  Justice  Field,  In  his  dis- 
senting opinion  in  Slaughterhouse  Gases,  16 
Wall.  36,  although  he  denied  the  application 
of  the  doctrine  of  police  power  to  the  cases 
then  before  the  court,  says:  "If  It  really  were 
a  police  regulation,  It  would  undoubtedly  be 
within  the  power  of  the  legislature."  Ghief  Jus- 
tice Waite,  in  Stone  ▼.  Mississippi,  101  U.  S. 
814,  says:  "No  legislature  can  bargain  away 
the  public  health  or  the  public  morals.  The 
people  themselves  cannot  do  it,  much  leas 
their  servants.  The  supervision  of  both  these 
subjects  of  governmental  x>owerB  is  continu- 
ing in  Its  nature,  and  they  are  to  be  dealt 
with  OB  the  special  exigencies  of  ttie  govern- 
ment may  require.  Government  is  organized 
with  a  view  to  their  preservation,  and  cannot 
direst  Itself  of  the  power  to  provide  for  them. 
For  tills  purpose  the  largest  legislative  dis- 
cretion Is  allowed,  and  the  discretion  cannot 
be  parted  with  any  more  than  the  power  it- 
self." The  police  power  being  fundamental 
In  its  nature,  inherent  in  and  so  essential  to 
government  that  its  very  existence  is  de- 
pendent there<m,  tbe  exercise  of  such  power 
Is  necessarily  one  of  the  chief  functions  of 
government,  and  primarily  devolves  upon  the 
government  Itself,  although  It  has  been  al- 
lowed is  certain  cases  to  delegate  and  "farm 
out"  such  power  to  corporations  and  Individ- 
uals. The  licensed  saloon  keeper  does  not 
sell  liquid  by  reasm  of  an  Inalienable  right 
Inherent  in  citizenship,  but  because  the  gov- 
ernment lias  delegated  to  him  the  ex^cise  of 
such  rights  under  its  power  of  police.  It 
would  be  an  anomaly  in  the  law  to  hold  that 
tbe  principal  oonld  delegate  to  an  agent  a 
greater  power  than  the  principal  himself 
could  exercise;  yet  tbat  is  contended  in  this 
case.  The  question  admits  of  graver  doubts 
as  to  the  right  of  the  government  to  delegate 
ttie  power  than  to  «x«-cise  It  directly.    Tb»e 


are  expresslMis  at  Mr.  Justice  McGowan  la 
the  case  of  Town  Council  v.  Pressley,  33  S.  OL 
66,  11  S.  E.  545,  tending  to  sustain  this  view. 
'that  case  also  shows  tliat  the  court  caimot 
question  the  discretion  exercised  by  the  law- 
maMng  body  in  adopting  such  measures  as, 
in  Its  Judgment,  seemed  l>est  under  Its  power 
of  police.  In  that  case  he  says:  "Undonbtied' 
ly,  as  a  rule,  every  man  may  cultlvata  his 
own  land  in  his  own  way,  but  even  in  that 
case  he  may  use  his  land  in  such  manner  as 
to  amount  to  'a  nuisance'  indictable  at  oom- 
mcm  law.  That,  however,  does  not  touch  the 
questlcm  under  the  ordinanoe  passed  by  virtue 
of  the  powers  conferred  upon  corporate  au- 
th(Hrities  by  the  legislature  for  preserving  the 
health,  peace,  order,  and  good  government  of 
the  town.'  The  ordinance,  by  Its  declared 
purpose,  was  a  police  regulatlm  tac  preserv- 
ing the  health  of  Snmmervllle,  a  small  town 
In  the  pines,  about  20  miles  out  of  Charles- 
ton, which  atForded  a  convenient  summer  re- 
sort for  health.  Assuming  for  the  present 
that  the  town  coomdl  had  the  power  to  pass 
the  ordinance,  no  question  can  be  made 
whether  'a  nuisance'  had  been  created,  nor 
whether  the  restrictions  complained  of  were 
necessary  to  accomplish  the  purpose  In  view. 
It  was  their  exclusive  right  to  Judge  wha.t 
was  necessary  and  requisite  to  preserve  tbo 
health  of  the  town.  1  Dill.  Mun.  Corp.  {  144^ 
and  authorities  In  note."  Again:  "The  state, 
through  the  lawmaking  body,  certainly  pos- 
sesses the  police  power,  which  from  its  very 
nature  has  no  well-defined  limits,  but  must 
be  as  extensive  as  the  necessities  whldi  call 
for  Its  exercise.  Judge  Dllloa  describes  it 
thus:  'Every  citizen  holds  his  property  sub- 
ject to  tbe  proper  exercise  of  this  [police] 
power,  either  by  the  state  legislature  directly 
or  by  public  corporations  to  which  the  legis- 
lature may  delegate  it* "  Again:  "If  the  leg- 
islature Itself  had  passed  the  Summerville 
ordinance  just  as  It  stands,  it  could  not,  as 
we  think,  be  doubted  tbat  It  was  a  oonstl- 
tutional  exerdse  of  the  police  powo'.  It  is 
said,  however,  that  It  was  a  mistake  to  sup- 
pose that  the  cultivation  of  the  soli  in  certain 
crops  was  dangerous  to  health,  and  thoe- 
fore  the  restriction  was  not  a  proper  one. 
We  suppose  that  the  cultivation  Inhibited 
must  have  been  considered  as  dangerous  to 
health  In  the  locality  of  Summerville.  Bat, 
be  that  as  It  may,  it  was  a  question  for  tbe 
lawmaking  body.  "The  judiciary  can  only 
arrest  the  execution  of  a  statute  when  it  con- 
flicts with  the  constitution.  It  cannot  run  a 
race  of  opinion  ui>on  points  of  right,  reason, 
and  expediency  with  the  lawmaking  power.* 
Cooley,  Const  Lim.  p.  201.  Assuming  that 
the  legislature  had  the  power  to  pass  tbe 
Summerville  ordinance,  there  can  be  no  doubt 
that  it  liad  the  right  to  delegate  that  power 
to  the  municipal  authorities  of  Summerville, 
as  the  governmental  agent  of  the  state  within 
the  corporate  limits  of  the  town.  The  pres- 
ervation of  tbe  public  health  and  safety  la 
often  made  a  matter  of  municipal  duty,  and  It 
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Is  competent  for  the  legiBlatore  to  delegate 
to  municipalities  the  power  to  regulate,  re- 
strain, and  even  suppress  i>artlcular  branches 
of  bti^ness  if  deemed  necessary  for  the  public 
good.'  See  1  DHL  Mnn.  Corp.  (3d  Bd.)  { 
144,  aad  Harrison  t.  Mayor,  etc,  of  Balti- 
more, 1  Gill.  264."  It  will  be  seen  from  that 
case  that  the  power  of  police  is  so  great  that 
under  its  exercise  a  person  may  be  restricted 
as  to  the  area  of  land  he  shall  be  allowed  to 
coltivate  under  certain  circumstances;  yet  it 
ia  contended  that  the  state  cannot  take  con- 
trol and  management  herself  of  the  liquor 
traffic  In  Mugler  t.  Kansas,  123  U.  S.  660,  8 
Sup.  Ct  273,  the  court  says:  "But  by  whom 
or  by  what  authority  Is  It  to  be  detei-mlned 
whether  the  manufacture  of  particular  arti- 
cles of  drink,  either  for  general  use  or  for 
the  personal  use  of  the  maker,  will  injurious- 
ly aftect  the  public?  Power  to  determine  such 
questions  so  aa  to  bind  all  must  exist  some- 
where, else  society  will  be  at  the  mercy  of 
the  few  who,  regarding  only  their  own  appe- 
tites or  passions,  may  be  willing  to  imperil 
the  peace  and  security  of  the  many,  provided 
only  they  are  permitted  to  do  as  they  please. 
Under  onr  system  that  power  Is  lodged  with 
the  legislative  branch  of  the  govemmoit  It 
belongs  to  that  department  to  exert  what  is 
known  as  the  'police  powers'  of  the  state,  and 
tb  determine  primarily  what  measures  are 
appropriate  or  needful  for  the  protection  of 
public  morals,  the  public  health,  or  the  pub- 
lic safety.  If,  therefore,  a  state  deems  the 
absolute  prohibition  of  the  manufaxrture  and 
sale  within  her  limits  of  Intoxicating  liquors 
for  other  than  medical,  scientific,  and  man- 
ufacturing purposes  to  be  necessary  to  the 
peace  and  security  of  society,  the  courts  can- 
not, without  usurping  legislative  functicms, 
overrule  tbe  will  of  the  people  as  thus  ex- 
pressed by  their  chosen  representatives.  They 
have  nothing  to  do  with  the  mere  policy  of 
legislation."  In  the  case  of  State  t.  County 
of  Wapello,  18  Iowa,  419,  the  court  says: 
"Will  It  be  said  that  the  state  can  ooofer  a 
police  power  whlcb  she  herself  does  not  pos- 
sess? We  do  not  believe  that  such  Is  tbe 
theory  or  nature  of  the  legislative  department 
of  otir  state  government  We  know  that  she 
may  confer  powers  upon  the  judicial  and  ex- 
ecutive departments,  and  authorise  them  to 
do  acts  which  she  herself  cannot  do  for  the 
reason  that  these  are  distinct  and  coordinate 
branches  of  the  government,  the  functions  of 
which  cannot  be  performed  by  the  general 
assembly,  but  which  nevertheless  are  to  a 
certain  extent  under  legislative  control  and 
regiilatlon.  When  we  say,  therefore,  tiiat  the 
legislature  cannot  bestow  up(m  her  subdivi- 
sions rights  and  powers  reserved  by  the  con- 
stitution from  ber,  we  mean  of  coiu-se  a  po- 
lice power.  These  subdivisions  receive  their 
corp<»:«te  existence  and  all  their  corx>orate 
duties  and  powers  from  the  legislature.  They 
are  intended  as  instruments  of  government  in 
tbe  hands  of  the  legislature  to  aid  it  In  tbe 
admtnistratloii  of  Its  publlo  regulations  with- 


in certain  prescribed  localities.  This  being 
the  case,  It  Is  competent  for  the  legislature  at 
any  time  to  suspend  these  agencies  and  re- 
claim the  powers  which  she  had  thus  con- 
ferred and  execute  them  directly  herself." 
Cooley,  Const  lim.  p.  119,  says:  "The  constitu- 
ent when  be  has  delegated  an  authority  with- 
out on  interest  may  do  the  act  himself  which 
he  has  authorized  another  to  do,  and  especial- 
ly when  that  constituent  Is  the  legislature, 
and  is  not  prohibited  by  the  constitution  from 
exercising  such  authority.  Indeed,  the  whole 
authority  might  be  revoked,  and  the  legisla- 
ture resume  the  burden  of  the  business  to  It- 
self, It,  in  its  wisdom,  It  should  determine 
that  the  common  welfare  required  It" 

We  come  now  to  an  examination  of  the 
act  of  1893  as  to  its  main  features.  It  bas 
been  shown  in  the  case  of  Mugler  v.  Kansas, 
123  U.  S.  C23,  8  Sup.  Ct  273,  that  what  are 
known  as  the  "police  powers"  of  the  govern- 
ment are  to  be  determined  primarily  by  the 
legislative  department  The  intmtlcm  of  the 
legislature  is  to  be  gathered  from  the  words 
of  the  act  The  title  of  the  act  is,  "An  act 
to  declare  the  law  in  reference  to  and  far- 
ther regulate  the  use,  sale,  consumption, 
tiansportatlon,  and  disposition  of  alcoholic 
liquids  or  liquors  within  the  state  of  Soutb 
Carolina,  and  to  police  the  same."  The 
act  provides  that  "all  such  liquors,  ex- 
cept when  bought  from  a  state  officer  au- 
thorized to  sell  the  same  or  In  possession  of 
one,  are  declared  to  be  contraband  and 
against  the  morals,  good  health  and  safety 
of  the  statev  and  may  be  seized  wherever 
found,"  etc  The  governor,  attorney  general, 
and  comptr<^er  general  shall  ex  officio  con- 
stitute a  state  board  of  control  to  carry  out 
the  provisions  of  this  act  The  act  provides 
for  the  apiwlntment  of  a  commissions  who 
shall  purchase  all  liquors  tor  lawful  sale  un- 
der such  rules  and  regulations  as  may  be 
made  by  the  state  board  of  control,  and  fur- 
nish the  same  to  such  persons  as  .may  be 
designated  as  dispensers  thereof.  AU  liquors 
shall  be  tested  by  the  chemist  and  declared 
to  be  pure,  before  sale  to  the  county  dis- 
pensers. The  state  board  of  control  shall 
appoint  a  counly  board  of  control,  composed 
of  three  persons,  who  shall  appoint  certain 
officers  known  as  "county  dispensers."  The 
dispensers  can  only  sell  by  tbe  package, 
which  cannot  be  tooken,  nor  the  liquor  drunk, 
on  the  premises  where  sold.  The  act  shows 
that  the  legislature  had  in  view  the  protection 
of  the  "morals,  good  health,  and  safety  of  the 
state"  in  dealing  with  this  question.  Many 
safeguards  are  thrown  ariund  the  sale  of  the 
liquor.  Tbe  cwnmissloner  Is  to  be  an  ab- 
stainer from  Intoxicants.  Tbe  liquor  is  to  be 
tested  by  tbe  chemist  and  declared  to  be 
pure.  The  Uquor  is  to  be  sold  only  by  the 
package,  whldi  cannot  be  opened  nor  drunk 
whore  sold.  The  sales  can  (mly  be  made  In 
daytime  P««ons  cannot  be  appointed  (m 
the  county  board  of  control  who  ai9  addicted 
to  the  use  of  Intoxicating  llquonk    No  pec- 
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son  can  be  appointed  a  county  dispenser 
who  has  ever  been  adjudged  guilty  of  violat- 
ing the  law  relating  to  Intoxicating  liquors, 
nor  who  Is  keeper  of  a  restaurant  or  a  place 
of  public  amusement,  nor  who  is  addicted  to 
the  use  of  intoxicating  liquors  as  a  beverage. 
The  county  dispenser  shall  execute  a  bond 
in  the  sum  of  |3,000,  upon  which  suit  for 
damages  may  be  brought  for  a  violation  of 
the  provisions  of  the  act  by  a  wife,  child, 
parent,  guardian,  employer,  or  other  person. 
A  majority  of  the  voters  in  a  township  may 
prevent  the  establishment  of  a  dispensary. 
The  county  dispenser  shall  take  an  oath  there- 
in prescribed.  A  printed  or  written  request 
must  be  presented  for  permission  to  purchase. 
The  sale  shall  not  be  made  to  &  minor,  a  per- 
son Intoxicated,  a  person  in  the  habit  of  drink- 
ing to  excess,  nor  to  a  person  unless  known 
to  the  dispenser.  It  prevents  the  establish- 
ment of  club  rooms  where  liquors  are  used. 
One  of  the  beneficial  results  of  the  law  is 
brought  about  by  selling  only  for  cash.  It 
has  been  argued  that  there  was  no  necessi- 
ty for  this  regulation  by  the  state;  that  the 
same  results  could  be  accomplished  by  allow- 
ing private  individuals  to  carry  on  the  traffic, 
and  for  this  reason  the  act  is  null  and  void. 
The  necessity  was  a  question  exclusively  for 
the  legislative  department,  as  shown  by  the 
foregoing  authorities,  particularly  Town 
Council  V.  Pressley,  33  S.  G.  5«,  11  &  B.  545. 
The  judiciary  "cannot  run  a  race  of  opinions 
upon  points  of  right,  reason,  and  expediency 
with  the  lawmaking  powers."  The  state  has 
the  right,  through  its  own  officers,— In  fact 
it  is  Its  primary  duty,— to  enforce  its  police 
regrulatlons,  which  right  inheres  in  govern- 
ment itself,  and  is  paramount  to  any  right  in- 
herent in  citizenship.  But  referring  to  the 
foregoing  objection,  as  matter  of  fact  It  would 
not  be  as  efficiently  enforced  by  private  in- 
dividuals, because  there  would  be  the  con- 
stant temptation  to  make  as  large  profits  as 
possible..  Chief  Justice  Mclver,  in  McCul- 
lougb  T.  Brown,  says:  "By  its  profit  feature 
it  holds  out  an  Inducement  to  every  taxpayer 
to  encourage  as  large  sales  as  possible,  and 
thereby  lessen  the  burden  of  taxation  to  the 
extent  of  the  profits  realized."  Now,  if  the 
indirect  profits  in  the  case  mentioned  are 
sufficient  to  Induce  the  taxpayer  to  encour- 
age large  sales  in  which  he  would  at  most 
have  only  a  very  small  interest,  how  great 
would  then  be  the  inducement  to  encourage 
large  sales  yrhen  the  sellw  would  get  all  the 
profits?  The  dispensary  act  Itself  is  an  out- 
growth of  a  dissatisfaction  on  the  part  of  the 
people  with  the  manner  in  which  the  police 
power,  when  delegated,  was  abused.  The 
law  was  enacted  In  self-defense,  and  vindi- 
cates the  wisdom  of  our  forefathers  in  al- 
lowing wide  legislative  discretion  in  the  ex- 
ercise of  the  iwilce  power.  There  is  nothing 
in  the  act  showing  that  its  primary  object  is 
the  raising  of  revenue.  The  sales  are  to  be 
made  under  rules  adopted  by  the  county 
board  of  control,  and  approved  by  the  stats 


board  of  controL  It  Is  certainly  possible  for 
the  objects  of  the  act  to  be  carried  into  eSTect 
under  proper  rules  adopted  for  that  purpose. 
It  Is  within  the  power  of  the  boards  of  con- 
trol to  eliminate  the  profit  feature  altogether. 
It  is  presumed  that  public  offlcials  will  dis- 
charge the  duties  of  office  in  a  lawful  man- 
ner, until  the  contrary  appears.  When  a  case 
is  brought  before  this  court  contesting  the 
legality  of  the  rules  adopted  by  the  boards  of 
control,  It  will  be  time  enough  then  for  this 
court  to  pass  upon  the  revenue  feature. 
Suffice  it  to  say  no  such  qaeetion  Is  now  b»^ 
fore  us. 

Objection  has  been  urged  against  the  act 
that  it  is  repugnant  to  the  provisions  of  the 
constitution  as  to  taxation.  This  objection 
could  only  be  sustained  in  case  it  should  be 
decided  that  the  object  of  the  act  is  not  the 
exercise  of  police  power.  Police  power  is  a 
public  purpose,  and  taxes  levied  to  enable  the 
government  to  enforce  a  law  construed  to  be 
in  pursiiance  of  the  police  power  have  nevw 
been  declared  unconstitutional.  Those  inter- 
posing the  objection  at>ove  mentioned  as- 
sumed that  the  act  is  not  a  police  measure^ 
and  thus  argue  against  its  constitutionality. 
If  the  act  is  a  police  measure,  a  tax  levied  for 
its  enforcement  would  be  as  lawful  as  a  tax 
to  raise  funds  to  build  a  state  house  or  rail- 
road, which  it  has  been  determined  beyond 
controversy  the  state  always  does  under  this 
power  of  police  Inherent  in  the  government 
Before  this  objection  can  properly  arise,  it 
will  have  to  be  determined  whether  the  act 
is  a  police  measure,  which  is  always  a  public 
purpose.  Objection  is  made  as  to  the  con- 
stitutionality of  the  act  on  the  ground  that 
it  creates  a  monopoly.  Those  interposing  this 
objection  likewise  assume  that  it  is  not  a 
police  measura  The  objection  Is  fully  met  by 
the  decision  of  the  court  In  the  Slaughter- 
house Cases,  supra,  in  which  the  court  says: 
"That  wherever  the  legislature  has  the  right 
to  accomplish  a  certain  result,  and  that  result 
is  beet  attained  by  meens  of  a  corporation, 
it  has  the  right  to  create  sach  a  corporation, 
and  to  endow  it  with  the  power  necessary  to 
effect  the  desired  lawful  purpose,  seems  hard- 
ly to  admit  of  debate."  Tied-  Um.  818,  says: 
"If  it  is  lawful  for  the  state  to  prohibit  a  par- 
ticular business  altogether,  or  to  make  a 
government  monopoly  of  it,  the  pursuit  of 
such  business  would,  if  permitted  to  any  one, 
be  a  privilege  or  franchise,  and,  being  like 
any  other  franchise,  may  be  made  exclusive. 
This  is  but  a  logical  consequence  of  the  ad- 
mission that  the  state  has  the  power  to  pro- 
hibit a  trade  altogether.  Such  an  admlssloD 
is  fatal  to  a  resistance  of  the  power  to  make 
it  a  monopoly."  The  doctrine  of  "monopoly" 
cannot  be  applied  to  a  state  in  eKercislng  it? 
governmental  functions. 

The  first  objection  set  Uxth  In  re8p<Hid- 
ent's  return  to  the  writ  of  pcotUbitloa  Is 
that  the  act  is  in  violation  of  section  1.  art. 
1,  of  the  constitution  of  this  state.  That 
section  is  as  follows:   "All  men  are  boia 


Digitized  by  V^jOOQIC 


&a) 


STATE  V.  CITY  COUNCIL. 


free  <md  equal,  endowed  by  tlielr  Creator 
with  co^ain  Inalienable  rights,  among  which 
are  the  rights  of  enjoying  and  defending  their 
lives  and  llbertieB,  of  acaniring,  possessing 
and  protecting  property,  and  of  seeking  and 
obtaining  their  safety  and  happiness."  The 
act  is  not  in  yloiatlon  of  this  section  unless 
it  has  deprived  the  respondent  of  an  inalien- 
able right.  It  will  be  observed  that  the  re- 
spondent Is  a  municipal  cori>oration,  but, 
waiving  aQ  question  as  to  the  right  of  such 
cori>oratton  to  claim  the  same  "inalienable 
rights"  as  a  citizen,  we  do  not  see  that  any 
"Inalienable  right"  has  been  invaded.  The 
case  of  Crowley  t.  Christensen,  137  U.  S. 
86,  11  Sup.  Ct  13,  and  the  other  authorities 
hereinbefore  cited,  clearly  show  that  a  dtl- 
sen  has  not  an  "inalienable  right"  to  sell 
liquor,  but,  on  the  contrary,  that  laws  are 
constitutional  that  prohibit  the  sale  alto 
gether. 

The  second  objection  Is  that  the  act  Is  in 
violation  of  section  2,  art  1,  of  the  constitu- 
tion of  South  Carolina.  That  section  is  as 
follows:  "Slavery  shall  never  exist  In  this 
state;  neither  shall  involuntary  servitude, 
except  as  a  pimishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted." 
Counsel  for  respondent  did  not  argue  this  ob- 
jection, and,  as  it  has  no  bearing  whatever  on 
this  case,  we  are  constrained  to  think  thore 
must  have  been  a  mistake  in  its  Insettlon. 

The  next  objection  interposed  by  respond- 
ent is  that  the  act  Is  in  violation  of  section 
41,  art  1,  of  the  constitution  of  this  state. 
That  section  is  as  follows:  "The  enumera- 
tion of  rights  in  this  constitution  shall  not 
be  construed  to  impair  or  deny  others  re- 
tained by  the  people,  and  all  powers  not  here- 
in delegated  remain  with  the  people."  This 
section  was  construed  in  the  case  of  State 
T.  Hayne,  4  S.  C.  420,  In  such  a  way  as  to 
be  in  accord  with  the  established  theory  of 
the  state  government  and  of  the  power  of  the 
legislature.  Chief  Justice  Wllliard,  In  deliv- 
ering the  opinion  of  the  court,  said:  "Section 
1,  art  2,  declares  that  the  legislative  power 
of  this  state  shall  be  vested  in  two  distinct 
branches,  the  one  to  be  styled  the  Senate,' 
and  the  otixa  'the  House  of  Representa- 
tives,' and  both  together  'the  Oeneral  Assem- 
.  bly  of  the  State  of  South  Carolina.'  Al- 
though the  particular  office  of  this  section  Is 
to  fix  certain  Important  features  of  the  body 
through  which  the  function  of  legislation  Is 
to  be  exercised,  yet  it  describes  in  an  an- 
tfaoritativa  way  the  nature  of  the  power  vest- 
ed. It  Is  no  less  than  the  legislative  power 
of  the  state.  It  is  not  such  and  so  much  of 
the  legislative  power  of  the  state  as  was  in- 
tended to  be  used  by  that  particular  body, 
but  It  was  the  whole  legislative  power  of  this 
state,  its  whole  capacity  of  making  laws  and 
providing  the  means  for  their  enforcement 
It  was  not  intended  that  the  legislature 
should  exercise  this  power  without  limita- 
tion and  restraint  for  the  constitution  that 
uses  these  words  of  grant  Imposes  many  such 


restrictions  and  limitations  affecting  the  oc- 
tant to  which  It  may  be  elTectlvely  exercised. 
The  form  of  expression  here  employed  shows 
that  the  people  of  South  Carolina  entertain 
the  same  view  of  the  nature  of  legislative 
power  that  is  accepted  by  other  similar  com- 
munities, and  Intended  that  it  should  receive, 
in  this  respect  the  construction  ordinarily 
put  upon  grants  of  such  powers  in  other 
similar  Instruments;  that  is  to  say,  they  in- 
tended a  general  grant  of  that  branch  of 
governmental  power  and  faculty  described  as 
the  legislative  power  of  the  state,'  though 
subject  to  many  restrictions  atTectlng  Its 
exercise.  But  it  has  been  argued  that  sec- 
tion 41  of  article  1  narrows  this  from  a 
grant  of  general  capacity  to  one  of  limited 
power.  It  is  said  that  the  powers  of  the  leg- 
islature of  South  Carolina  must  be  held  to 
be  special  and  enumerated  powers,  like  those 
of  the  congress  of  the  United  States,  and 
that  such  as  are  not  In  terms  granted  must 
be  regarded  as  withheld  and  retained  by  the 
people,  and  that  such  is  the  force  and  efFect 
of  section  41,  art  1."  After  quoting  the  sec- 
tion, he  proceeds:  "The  true  effect  of  this 
declaration  is  that  It  reserves  to  the  people 
whatever  is  not  granted  by  the  Instrument; 
as,  for  instance,  the  right  to  make  changes 
In  the  form  of  government  Is  not  granted, 
and  under  this  clause  remains  with  the  peo- 
ple, capable  of  exercise  when  they  may  see 
fit  so  to  do.  As  the  legislative  power  Is 
granted  in  express  terms,  importing  a  grant 
of  general  powers,  such  general  power  of  leg- 
islation cannot  be  regarded  as  reserved  to  the 
people  under  this  section.  Such  general  lan- 
guage as  that  contained  In  section  41,  art  1, 
cannot  be  allowed  such  force  and  efFect  as  to 
change  entirely  the  nature  of  legislative  pow- 
er, and  to  introduce  anomalous  Ideas  in  the 
structure  of  the  government"  The  court  does 
use  the  following  language  in  Feldman  &  Co. 
V.  City  Council,  23  S.  C.  63,  which  is  reUed 
on  to  sustain  the  theory  of  implied  llmlta<- 
tlons  upon  the  legislative  power:  "When,  In 
addition  to  this,  we  find  that  the  constitution 
of  1S6S,  In  article  1,  I  41,  expressly  declares 
that  'the  enumeration  of  rights  in  this  consti- 
tution shall  not  be  construed  to  Impair  or 
demy  others  retained  by  the  people,  and  all 
powetra  not  herein  d^egated  remain  with 
the  people,'  we  think  there  can  be  no  doubt 
that,  even  In  the  absence  of  any  express  re- 
strictions upon  the  taxing  powa:  of  the  leg- 
islature, such  power  can  only  be  exercised 
for  some  public  purpose,  and  that  whenev^ 
It  is  attempted  to  be  exercised  for  a  private 
purpose  it  is  the  daty  of  the  courts  to  de- 
clare such  legislation  void."  The  very  defi- 
nitions of  taxation,  making  It  clear  that  it 
must  be  for  a  public  purpose,  showed  that 
there  was  no  necessity  for  resort  to  the  doc- 
trine of  reserved  limitations  to  declare  null 
and  void  a  tax  for  a  private  purpose,  and 
that  the  court  would  have  been  compelled 
to  render  the  decision  it  did  in  that  case, 
even  if  section  41,  art  1,  had  not  been  refer- 
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red  to  at  all.  A  reference  to  section  41,  art 
1,  was  Incldectal  only,  and  cannot  be  regard- 
ed as  authority  to  show  that  there  are  re- 
served limitations  when  there  was  nothing  In 
that  case  calling  for  an  adjudication  of  such 
question. 

The  cases  cited  in  support  of  the  doctrine 
of  Implied  limitations  upon  the  legislative  an- 
thority  were  in  regard  to  taxation,  as  to 
which  it  was  not  necessary  to  resort  to  such 
doctrine,  for  the  simple  reason  that  the 
very  definition  of  taxation  shows  it  must  be 
for  a  public  purpose,  and  therefore  an  act 
of  the  legislature  attempting  to  raise  money 
for  a  private  ptu^pose  is  null  and  void.  Mr. 
Tiedeman,  in  his  Limitations  of  Police  Pow- 
er (page  46S),  says:  "A  tax  is,  in  the  most 
comprehensive  sense,  any  charge  or  assess- 
ment levied  by  the  govo'nment  for  public 
purposes  upon  the  persons,  prop^ty,  and 
privileges  of  the  people  within  the  taxing  dis- 
trict or  state."  Black,  C.  J.,  in  Sharpless  v. 
Mayor,  21  Pa.  St  160,  which  is  one  of  the 
leading  cases  against  the  doctrine  of  reserved 
constitutlonai  limitations,  shows  that  taxa- 
tion necessarily  means  the  raising  of  revalue 
for  a  public  purpose.  In  that  case  he  says: 
"The  legislature  has  no  constitutional  right 
•  *  •  to  lay  a  tax,  or  to  authorize  munic- 
ipal corporations  to  do  It,  In  order  to  raise 
funds  for  a  mere  private  purpose.  No  such 
authority  passed  to  the  assembly  by  the 
general  grant  of  the  legislative  powar.  This 
would  not  be  legislation.  Taxation  is  a  mode 
of  raising  revenue  for  public  purposes.  When 
it  is  prostituted  to  objects  in  no  way  con- 
nected with  the  public  interests  or  welfare. 
It  ceases  to  be  taxation,  and  becomes  plun- 
der." The  case  of  Allen  v.  Jay,  60  Me.  124, 
quoted  with  approval  in  the  case  of  Fdd- 
man  &  Go.  v.  City  Council,  supra,  defines  tax- 
ation as  follows:  "A  tax  is  a  sum  of  money 
assessed  under  the  authority  of  the  state  on 
the  persons  or  property  of  am  individual. 
Taxation,  by  the  very  meaning  of  the  terzn, 
implies  a  raising  of  money  for  public  uses, 
and  ^eludes  the  raising  if  for  private  ob- 
jects or  purposes."  The  case  of  Lowell  v. 
City  of  Boston,  111  Mass.  454,  also  cited  with 
approval  in  Feldman  &  Co.  v.  City  Council, 
uses  this  language:  "The  power  to  levy  taxes  Is 
founded  on  the  right,  duty,  and  responsibility 
to  maintain  and  administer  all  the  govern- 
mental functions  of  the  state,  and  to  provide 
for  the  public  welfare.  To  justify  any  ex.- 
erclse  of  the  power  requires  that  the  expendi- 
ture which  it  is  Intended  to  meet  shall  be 
for  some  public  service,  or  some  object  which 
concerns  the  public  welfare."  It  will  thus  be 
seen  that  the  doctrine  of  implied  limitations 
upon  legislative  action  is  not  Involved  wbere 
simply  the  mattar  of  taxation  is  before  the 
court,  which  necessarily  must  be  for  a  public 
purpose.  For  a  fuller  statement  of  the  law 
and  authorities  against  this  dangerous  doc- 
trine of  implied  limitations,  see  the  dissent- 
ing opinion  of  Mr.  Justice  Pope  in  McGnl- 
lougb  T.  Brown. 


To  hold  that  there  are  reserved  Umltatlons 
of  this  nature  is  to  make  the  constitution 
g:Ive  place  to  the  will  of  the  court  upon  leg- 
islative matters.  Different  judges  might  dif- 
fer as  to  what  was  of  comm<m  right,  or 
against  the  spirit  of  civil  liberty,  and  the  law 
would  thus  be  left  in  uncertainty.  The  un- 
reasonableness of  such  construction  is  shown 
by  the  following  illustration:  It  was  former- 
ly contended  that  "equity  was  not  bound  by 
rules  or  precedents,  but  acted  firom  the  opin- 
ion of  the  Judge,  founded  on  the  drcom- 
stances  of  every  particular  case."  In  a  note 
to  Bl.  Comm.  bk.  3,  p.  432,  note  y,  the  annota- 
tor,  commenting  on  the  doctrine  just  stated, 
says:  "This  is  stated  by  Mr.  Selden  (Table 
Talk,  tit  'Equity*)  with  more  pleasantry  than 
truth:  'For  law  we  have  a  measure,  and 
know  what  to  trust  to:  Equity  is  according 
to  the  conscience  of  him  that  is  chancellor; 
and  as  that  is  larger  or  narrower,  so  is 
equity.  'Tis  all  one,  as  If  they  should  make 
the  standard  for  the  measure  a  chancel- 
lor's foot  What  an  uncertain  measure 
would  this  bel  One  chancellor  has  a  long 
foot  another  a  sh(»t  foot  a  third  an  IndifTer- 
ent  foot  It  is  the  same  thing  with  the  chan- 
cellor's conscience.'" 

It   is   contended   that  tne  foregoing  sec- 
tion prevents  the  legislature  from  embark- 
ing the  state  in   a   commercial  enterprise. 
We  have  no  doubt  that  If  such  was  the  ob- 
ject of  the  act  and  it  was  not  Intended  as  a 
police  measure,  it  would  be  unconstitutional, 
even  in  the  absence  of  section  41,  art  1.    As 
we  have  said,  if  the  act  is  not  a  police  meas- 
ure, it  is  unconstitutionaL    It  Is  quite  a  dif- 
ferent thing,  however,  when  trade  is  simply 
an  Incident  to  a  police  regulation.     Buying 
and  selling  on  the  part  of  the  federal,  state, 
and  municipal  governments  take  place  every 
day,  and  as  long  aa  the  buying  and  selling 
are  In  pursuance  of  police  regulations  they 
are  entirely  free  from  legal  objection.     The 
federal  government  sells  liquor  and  other  ar- 
ticles that  have  been  seized  as  contraband. 
Articles  are  purchased  by  the  state  to  keep 
up  the  penitentiary  and  asylum  and  other 
public  institutions  and  enterprises.    We  see 
it  buying  a  farm  to  utilize  the  convict  la- 
bor of  the  state,  and  selling  the  produce 
made  on  the  farm.     Municipal  governments 
have  the  right  to  buy  and  dispose  of  pnq»- 
erty  in  administering  thdr  governmental  af- 
fairs.    The  very  distinction  for  which  we 
contend  is  pointed  out  In  the  case  of  Mauldln 
T.  City  CouncU,  33  8.  O.  1,  11  a  B.  434.     In 
that  case  the  court  showed  it  was  not  wrong 
for  the  city  to  buy  and  s^  for  a  public  pur- 
pose, but  that  the  act  only  became  illegal 
when   it  was  for  a  private  purpose.     We 
think  the  case  was  properly  decided,  and 
that  the  decision  rested   upon   this  distinc- 
tion.    The  case  of  Beebe  v.  State,  6  Ind.  601, 
was  nxM)n  the  construction  of  a  statute  of  In- 
diana somewhat  simUar  to  the  act  in  ques- 
tion, and  is  relied  upon  as  an  authority  to 
'  sustain  the  proposition  that  the  state  can- 
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not  take  direct  control  and  management  of 
the  liquor  traffic.  In  that  case  the  court 
osea  the  following  language:  "The  business 
tthe  manufacture  and  sale  of  liquor]  was  at 
and  before  the  organization  of  the  gOTem- 
ment,  and  Is  properly  at  all  times,  a  private 
pursuit  of  the  people,  as  much  so  as  the 
manufacture  and  sale  of  broom*,  tobaeeo,  elotheti, 
and  the  dealing  in  tea,  coffee,  and  riee,  and 
the  raising  of  potatoet."  (Italics  ours.) 
This  case  Is  In  conflict  with  the  distinction 
made  between  liquor  and  the  ordinary  com- 
modities of  life,  as  enunciated  In  the  case  of 
Crowley  t.  Christensen,  supra;  Black,  In- 
toz.  Llq.  supra;  State  v.  Turner,  18  S.  C. 
IOC;  and  other  authorities  hereinbefore  men- 
tioned. If  llqnor  Is  to  be  placed  on  the 
same  footing  with  the  articles  mentioned  In 
the  Indiana  case,  then  that  decision  was 
right;  bnt  If  there  is  that  distinction  for 
which  we  contend,  then  the  case  is  valueless 
as  an  authority,  being  decided  on  erroneous 
principles.  The  principles  upon  which  that 
case  was  decided  would  have  forced  the 
court  that  rendered  it  to  have  declared  null 
and  void  a  statute  entirely  prohibiting  the 
traffic  In  liquor,  although  there  is  no  longer 
any  donbt  as  to  the  constitutionality  of  such 
statutes.  The  case  of  Ripite  v.  Becker 
(Minn.)  67  N.  W.  331,  is  also  relied  upon  to 
sustain  the  constitutional  objection  to  the 
act  of  1893.  The  title  of  the  act  construed 
in  Rippe  T.  Becker  was,  "An  act  to  provide 
f(>r  the  piurchase  of  a  site  and  for  the  erec- 
tion of  a  state  elevator  or  warehouse  at  Du- 
luth  for  public  storage  of  grain."  The  syl- 
labus of  the  case  prepared  by  the  court 
states:  "The  police  power  of  the  state  to 
regulate  a  business  Is  to  be  exercised  by  the 
adoption  of  rules  and  regulations  as  to  the 
manner  In  which  it  shall  be  conducted  by 
others,  and  not  by  Itself  engaging  in  it" 
The  language  of  the  court  as  applying  to 
that  case  was  proper,  and  we  think  Uie  case 
was  properly  decided  in  the  light  of  the  dis- 
tinction between  liquor  and  the  ordinary 
commodities  of  life  which  we  have  pointed 
out.  There  was  nothing  in  the  business  dan- 
gerous to  the  health,  morals,  and  safety  of 
the  people,  and  the  act  should  have  been  de- 
clared null  and  void. 

Respondent's  next  objections  are  that  the 
act  is  in  violation  of  the  4th,  5th,  and  14th 
amendments  to  the  constitution  of  the  Unit- 
ed States.  Those  amendments  have  no  ap- 
plication to  this  case.  In  Smith  v.  Ifary- 
land,  18  How.  71,  the  court  says:  "If  rested 
on  that  clanse  In  the  constitution  of  the 
United  States  which  prohibits  the  issuing  of 
a  warrant  but  on  probable  cause  supported 
by  oath,  the  answer  is  that  this  restrains  the 
issue  of  warrants  only  under  the  laws  of  the 
United  States,  and  has  no  application  to 
state  process.  Barron  v.  Mayor,  7  Pet  248; 
Iiivlngston's  Lessee  v.  Moore,  Id.  469;  Fox 
V.  Ohio,  5  How.  410."  Chief  Justice  Fuller, 
delivering  the  opinion  of  the  court  in  Wilker- 
sen  V.  Bahrer,  140  U.  S.  545,  11  Sup.  Ct  865, 


aays:  "The  power  of  the  state  to  Impose  re- 
straints and  burdens  upon  i>erson8  and  prop- 
erty in  conservation  and  promotion  of  the 
public  health,  good  order,  and  prosperity  is 
a  power  originally  and  always  belonging  to 
the  states,  not  surrendered  by  them  to  the 
general  government,  nor  directly  restrained 
by  the  constitution  of  the  United  States,  and 
essentially  exclusive.  And  this  court  has 
uniformly  recognized  state  legislation  legit- 
imately for  ][>olice  purposes  as  not,  in  the 
sense  of  the  constitution,  necessarily  Infrin- 
ging upon  any  right  which  has  been  confided 
expressly  or  by  implication  to  the  national 
government  The  fourteenth  amendment;  In 
forbidding  a  state  to  make  or  enforce  any 
law  abridging  the  privileges  or  Immunities 
of  citizens  of  the  United  States,  or  to  de- 
prive any  person  of  Ufe,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  did  not  invest,  and 
did  not  attempt  to  invest,  congress  with  pow- 
er to  legislate  upon  subjects  which  are  with- 
in the  domain  of  state  legislation.  *  *  * 
In  -short.  It  is  not  to  be  doubted  that  the 
power  to  make  the  ordinary  regulations  of  po- 
lice remains  with  the  individual  states,  and 
cannot  be  assumed  by  the  national  govern- 
ment, and  that  in  this  respect  it  is  not  inter- 
fered with  by  the  fourteenth  amendment 
Barbler  y.  Connolly,  113  U.  S.  27,  31,  5  Sup. 
Ct  357."  Mr.  Justice  Harlan,  ddiverlng  the 
opinion  of  the  court  In  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  273.  sustains  this 
view,  and  quotes  with  approval  the  follow- 
ing from  the  case  of  Barbio*  v.  Connolly,  113 
U.  S.  31,  5  Sup.  Ct  357:  "But  neither  the 
amendment  [fourteenth],  broad  and  compre- 
hensive as  It  is,  nor  any  other  amendment 
was  designed  to  Interfere  with  the  power  of 
the  state,  sometimes  termed  its  'police  power,' 
to  prescribe  regulations  to  promote  the 
health,  peace^  morals,  education,  and  good 
order  of  the  iieople,  and  to  legislate  so  as  to 
Increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and 
prosperity." 

The  next  objection  to  the  constitutionality 
of  the  act  Interposed  by  respondent  is  that 
It  is  In  violation  of  section  8,  art  1,  of  the 
constitution  of  the  United  States,  and  also 
of  the  act  of  congress  regulating  commerce 
between  the  states.  The  provision  of  the 
constitution  referred  to  is  that  which  em- 
powers congress  to  "regulate  commerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  The 
act  of  congress  passed  in  1890,  known  as  the 
"Wilson  Act,"  which  it  Is  claimed  the  dis- 
pensary law  violates,  is  as  follows:  "An  act 
to  limit  the  effect  of  the  regulations  of  com- 
merce between  the  several  states  and  with 
foreign  countries  in  certain  casea  That  all 
fermented,  distilled,  or  other  intoxicating 
liquors  or  liquids  transported  Into  any  state 
or  territory  or  remaining  therein  for  use,  con- 
sumption, sale  or  storage  therein,  shall  upon 
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arrival  In  snch  state  or  territory  be  subject 
to  tbe  operation  and  effect  of  the  laws  of 
such  state  or  territory,  enacted  In  tbe  exer- 
cise of  Its  police  powers,  to  tbe  same  extent 
and  In  tbe  same  manner  as  though  such  li- 
quids or  liquors  bad  been  produced  In  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  there- 
in In  original  packages  or  otherwise."  26  Stat 
313.  On  the  one  side  it  Is  contended  tbat 
"arrival"  means  "destination,"  or  "the  place 
to  which  the  liquors  are  consigned;"  on  the 
other  side  It  is  urged  that  "arrival  in  the 
state"  means  "when  the  territorial  limits  of 
the  state  have  been  entered."  The  act  does 
not  speak  of  the  arrival  of  the  liquors  at 
their  destination  or  the  place  to  which  they 
are  consigned,  but  of  their  "arrival  in  the 
state,"  which  would  seem  to  Indicate  the 
time  when  the  liquors  cross  the  borders  and 
enter  the  territorial  limits  of  the  state.  We 
are,  however,  unwilling  to  rest  our  construc- 
tion on  80  important  a  question  upon  a  mere 
quibble  as  to  the  meaning  of  a  word  which 
is  susceptible  of  being  used  In  more  than 
one  sense,  but  to  construe  the  act  in  the  light 
of  the  circumstances  tbat  led  to  Its  adoption. 
The  subjects  affected  by  the  laws  of  inter- 
state commerce  are  divided  into  two  classes: 
First,  those  that  are  local  In  their  nature; 
and,  second,  those  national  In  character. 
This  distinction  is  announced  in  the  case  of 
County  of  Mobile  v.  Kimball,  102  U.  S.  697, 
In  which  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  says:  "The  subjects,  in- 
deed, upon  which  congress  can  act  under  this 
power  are  of  infinite  variety,  requiring  for 
their  successful  management  different  plans 
or  modes  of  treatment.  Some  of  them  are 
national  In  their  character,  and  admit  and 
require  uniformity  of  regulation  affecting 
aliKe  all  the  states;  others  are  local,  or  are 
mere  aids  to  commerce,  and  can  only  be  prop- 
erly regulated  by  provisions  adapted  to 
their  special  circumstances  and  localities. 
Of  the  former  class  may  be  mentioned  all 
that  porOon  of  commerce  with  foreign  coun- 
tries, or  between  tbe  states,  which  consists 
In  tbe  transportation,  purchase,  sale,  and  ex- 
change of  commodities.  Here  there  can.  If 
necessary,  be  only  one  system  or  plan  of  reg- 
ulations, and  that  congress  alone  can  pre- 
scribe. Its  nonaction  in  such  cases  with  re- 
spect to  any  particular  commodity  or  mode 
of  transportation  Is  a  declaration  of  its  pur- 
pose that  the  commerce  in  that  commodity  or 
by  that  means  of  transportation  shall  be  free. 
There  would  otherwise  be  no  security  against 
conflicting  regulations  of  different  states, 
each  discriminating  in  favor  of  its  own  pro- 
ducts and  citizens,  and  against  the  products 
and  citizens  of  other  states.  And  it  is  a 
matter  of  public  history  that  the  object  of 
vesting  in  congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among 
the  states  was  to  insure  uniformity  of  regu- 
lation against  conflicting  and  discriminating 
state  legislation.     Of  the  class  of  subjects 


local  in  their  nature  or  Intended  as  mere  aids 
to  commerce,  which  are  best  provided  for  by 
special  regulations,  may  be  mentioned  har- 
bor pilotage,  buoys  and  beacons  to  guide 
mariners  to  the  proper  channel  in  which  to 
direct  their  vessels.  The  rules  to  govern  har- 
bor pilotage  must  depend  In  a  great  degree 
upon  the  peculiarities  of  the  porta  where 
they  are  to  be  enforced.  It  has  been  found 
by  experience  that  skill  and  efficiency  on  tbe 
part  of  local  pilots  is  best  secured  by  leav- 
ing this  subject  principally  to  the  control 
of  the  states.  Their  authority  to  act  upon 
the  matter  and  regulate  the  whole  subject  in 
the  absence  of  legislation  by  congress  baa 
been  recognized  by  the  court  in  repeated  In- 
stances." Under  the  decision  of  the  supreme 
court  of  the  United  States  liquor  was  held 
to  be  a  subject  of  commerce,  and  national  In 
its  character.  It  was  settled  at  an  early 
date  in  the  history  of  the  national  govern- 
ment that  the  state  under  its  police  power 
could  legislate  upon  those  subjects  of  local 
nature  until  congress  saw  fit  to  interfere 
and  supersede  the  state  law.  It  was,  how- 
ever, a  vexed  question  for  a  long  time  In  tbe 
courts  of  the  United  States  as  to  the  right 
of  the  state,  under  Its  police  power,  to  sub- 
ject to  its  laws  those  subjects  of  interstate 
commerce  which  were  national  in  character, 
in  the  absence  of  congressional  legislation 
upon  the  subject  In  the  case  of  Leisy  y. 
Hardin,  135  U.  S.  131,  10  Sup.  Ct.  681,  the 
court  had  under  consideration  the  act  of 
Iowa  which  forbade  any  common  carrier 
to  bring  within  the  state  of  Iowa,  for  any 
person  or  persons  or  corporation,  any  Intox- 
icating liquors  from  any  other  state  or  terri- 
tory of  the  United  States  without  first  bar- 
ing been  furnished  with  a  certificate  under 
the  seal  of  the  county  auditor  of  the  county 
to  which  said  liquor  was  to  be  transported 
or  was  consigned  for  transx>ortation,  certify- 
ing that  the  consignee  or  person  to  whom 
such  liquor  was  to  be  transported,  convey- 
ed, or  delivered  was  authorized  to  sell  Intox- 
icating liquors  in  such  county.  By  a  di- 
vided court  It  was  held  tbat  such  act  was  un- 
constitutional; that  the  police  power  of  • 
state  is  subordinate  to  the  commercial  pow- 
er, and  consequently  that  a  state  could  not 
prescribe  conditions  upon  which  liquors 
could  be  transported  Into  such  state  from 
another  state;  and  also  that  liquors  trans- 
ported into  a  state  from  another  state  could 
be  sold  in  the  original  packages,  even  when 
the  laws  of  the  state  into  which  such  liquor 
was  transported  prohibited  the  sale.  Tho 
decision  in  this  case  caused  the  passage  4^ 
the  act  of  congress  of  1890,  and  the  reasons 
leading  to  its  adoption  are  well  expressed  In 
the  dissenting  opinion  of  Mr.  Justice  Gray 
(concurred  in  by  Mr.  Justice  Harlan  and  Mr, 
Justice  Brewer)  in  that  case,  in  the  follow- 
ing words:  "How  far  the  protection  of  the 
public  order,  health,  and  morals  demands 
restriction  or  prohibition  of  tbe  sale  of  In- 
toxicating liquors  is  s  question  peculiarly. 
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appertaining  to  tbe  legtslatures  of  the  sever- 
al states,  and  to  be  determined  by  tbem  up- 
on their  own  views  of  public  policy,  taking 
Into  consideration  the  needs,  the  education, 
tbe  habits,  and  the  usages  of  people  of  vari- 
ous races  and  origin,  and  living  in  regions 
far  apart,  and  widely  differing  in  climate 
and  in  physical  characteristics.  The  local 
option  laws  prevailing  in  many  of  tbe  states 
Indicate  the  Judgment  of  as  many  legis- 
latures that  the  sale  of  intoxicating  liquors 
does  not  admit  of  regulation  by  a  uniform 
rule  over  so  large  an  area  as  a  single  state, 
much  less  over  the  area  of  a  continent  It 
is  manifest  that  the  regulation  of  the  sale 
as  of  the  manufacture  of  such  liquors  man- 
ufactnred  in  one  state  to  be  stored  in  another 
Is  a  subject  which,  far  from  requiring,  hard- 
ly admits  of,  a  uniform  system  or  plan 
throughout  the  United  States.  It  Is  In  Its 
very  nature  not  national,  but  local,  and 
must,  in  order  to  be  either  reasonable  or  ef- 
fective, conform  to  the  local  policy  and  leg- 
islation concerning  the  state  or  the  manu- 
facture of  intoxicating  liquors  generally. 
Congress  cannot  regulate  this  subject  under 
the  police  power,  because  that  power  has  not 
been  conceded  to  congress,  but  remains  in 
the  several  states;  nor  under  the  commercial 
power  without  either  prescribing  a  general 
rule  unsulted  to  the  nature  and  require- 
ments of  the  subject,  or  else  departing  from 
that  uniformity  of  regulation  which,  as  de- 
clared by  this  court  in  Kidd  v.  Pearson  [9 
Sup.  Ct  SI,  above  cited,  it  was  the  object  of 
the  commercial  clause  of  the  constitution  to 
secure.  •  •  *  But  an  intention  is  not 
UkfUy  to  be  imputed  to  the  framers  of  the 
constitution  or  to  the  congress  of  the  United 
States  U>  subordinate  tk*  protection  of  (A« 
taftly,  health,  and  morale  of  tA*  people  to 
the  promotion  of  trade  and  eommeree." 
(Italics  ours.)  Again:  "The  statutes  in  ques- 
tion were  enacted  by  the  state  of  Iowa  In  the 
exercise  of  its  undoubted  power  to  protect 
Its  inhabitants  against  the  evils,  physical, 
moral,  and  social,  attending  the  free  use  of 
intoxicating  liquors.  They  ore  not  aimed 
at  interstate  commerce;  they  Itave  no  rela- 
tion to  tbe  movement  of  goods  from  one  state 
to  another,  but  operate  only  on  Intoxicating 
liquors  within  the  territorial  limits  of  the 
state.  They  include  all  such  liquors  with- 
out discrimination,  and  do  not  even  mention 
where  they  are  made,  or  whence  they  came. 
They  affect  commerce  much  more  remotely 
and  indirectly  than  laws  of  a  state  (the  valid- 
ity of  which  is  unquestioned)  authorizing  the 
erection  of  bridges  and  dams  across  navi- 
gable waters  within  the  limits,  which  wholly 
obstruct  the  course  of  commerce  and  navi- 
gation, or  than  quarantine  laws,  which  oper- 
ate directly  upon  all  ships  and  merchandise 
coming  into  the  ports  of  the  state."  The  in- 
tention of  congress  was  to  deprive  liquor  of 
Its  national  character  as  a  subject  of  com- 
merce, make  It  local  in  Its  nature,  and 
subject  to  the  police  power  of  the  state,  until 


congress  should  see  fit  to  legislate  upon  it 
It  was  the  intention  of  congress  to  subordi- 
nate the  commercial  i)ower  of  the  national 
government  to  the  ix>lice  power  of  the  state 
on  the  subject  of  liquor.  Such  being  the 
reasons  that  actuated  congress  in  passing  the 
act  of  1890,  we  cannot  think,  In  the  ab- 
sence of  a  plain  expression,  that  congress 
intended  to  subordinate  only  a  part  of  its 
commercial  power  to  the  police  power  of  the 
state  on  this  subject  but,  on  the  contrary, 
that  the  sale,  as  well  as  the  conditions  up- 
on which  the  liquor  should  be  transported 
after  it  was  Introduced  into  the  territorial 
limits  of  tbe  state,  should  be  left  to  state  leg- 
islation. To  give  a  difTerent  construction 
to  the  act  would  subject  liquor  to  two  pow- 
ers—the commercial  and  police— within  the 
territorial  limits  of  the  state.  We  cannot 
think  this  was  the  Intention  of  congress 
when  It  deprived  It  of  its  national  character. 
The  first  exception  of  respondent  was  on 
motion  of  respondent's  attorney  withdrawn 
by  a  formal  order  of  this  court,  and  will  not, 
therefore,  be  considered.  The  principles 
herein  announced  render  It  unnecessary  to 
consider  the  other  exceptions.  The  conda- 
slons  herein  announced  are  in  conflict  with 
the  case  of  McOullough  v.  Brown,  supra. 
That  case,  therefore,  and  those  decided  up- 
on its  authority,  are  overruled  in  so  far  as 
they  are  antagonistic  to  the  principles  upon 
which  this  case  is  decided.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed  for  the  reasons 
herein  set  forth, 

POPE,  J.  I  concnr,  and  wiU  hereafter  file 
a  separate  opinion. 

McIVER,  C.  3.  (dissenting).  As  I  cannot 
concur  In  the  conclusions  reached  by  the  ma- 
jority of  tills  court  in  this  case,  I  propose  to 
state  as  briefly  as  practicable  the  groimds  of 
my  dissent  Inasmuch  as  It  is  distinctly  ad- 
mitted in  the  opinion  prepared  by  ^Ir.  Jus- 
tice 6ART,  now  under  review,  that  while 
there  are  certain  minor  difTerences  between 
the  two  acts  of  1882  and  1893,  relating  most- 
ly to  the  administrative  features  of  the  law, 
yet  "that  the  principles  upon  which  the  act 
of  1892  Mvaa  declared  to  be  unconstitutional 
win  make  the  act  of  1893  unconstitutional  U 
followed  In  this  case,"  and  Inasmuch  as  the 
same  admission  Is  made  In  express  terms  by 
one  of  tbe  counsel  who  argrued  this  cause  on 
the  part  of  the  state,  and  by  the  other  Im- 
pliedly, at  least  there  Is  no  necessity  to  en- 
ter Into  any  consideration  of  the  terms  of 
the  two  acts,  respectively,  in  order  to  show 
that  they  both  rest  upon  the  same  princi- 
ples, and,  if  the  one  is  unconstitutional,  the 
other  must  be  so  also.  The  practical  ques- 
tion, therefore,  which  Is  now  presented,  is 
whether  the  cases  of  McCullough  v.  Brown 
(S.  C.)  19  S.  E.  458,  and  the  cases  of  Bar- 
ringer  v.  City  Council,  and  Ex  parte  Brunson, 
Id.  745,  and  State  T.  O'Donnell,  Id.  748,  recog- 
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nlzlii£  and  following  the  case  of  McCulIough 
V.  Brown,  shall  now  be  overruled,  and  also 
whether  the  principles  declared  in  Feldman 
V.  City  Council,  23  &  C.  57,  and  Mauldln  v. 
City  Council,  33  S.  C.  1,  11  S.  E.  434,  relied 
upon  to  support  the  decision  In  McCulIough 
V.  Brown,  shall  now  be  disregarded.  A  suffi- 
cient answer  to  this  question  is,  in  my  Judg- 
ment, the  well-settled  and  wholesome  doc- 
trine of  stare  decisis;  for  while  no  one,  so 
far  as  I  am  informed  (I  certainly  do  not), 
doubts  the  poww  of  this  court  to  OTerrule 
a  former  decision,  j-et  the  wisdom  or  pro- 
priety of  exercising  such  a  power  presents  a 
veiy  different  question.  Text  writers,  as 
well  as  courts  of  the  highest  authority,  warn 
us  against  tlie  exercise  of  this  admitted  pow- 
er, even  wliere  the  coiurt  may  regard  a  for- 
mer decision  as  erroneous  in  some  respects. 
See  Kent's  twenty-flrst  lecture,  which  will 
not  be  quoted  from  here,  as  It  Is  largely  quot- 
ed from  in  a  decision  of  this  court  which 
will  presently  be  cited.  In  Wright  v.  Sill.  2 
Black,  544,  the  supreme  court  of  the  United 
States  used  this  language:  "Whatever  dif- 
ferences of  opinion  may  have  existed  In  this 
court  originally  In  regard  to  these  questions, 
or  might  now  exist.  If  they  were  open  for 
reconsida'ation.  It  is  sufficient  to  say  that 
tixef  are  concluded  by  these  adjudications." 
In  Minnesota  Co.  ▼.  National  Co.,  3  Wall. 
332,  the  same  tribunal,  In  speaking  of  the 
importance  of  adhering  to  former  dedsions, 
used  this  language:  "Parties  should  not  be 
encouraged  to  speculate  on  a  change  of  the 
law  when  the  administrators  of  It  Is  [are] 
changed."  In  the  case  of  Gage  t.  Charles- 
ton, 3  S.  C.  491,  the  supreme  court  of  this 
state,  when  called  upon  to  revorse  a  decision 
of  their  predecessors  in  the  case  of  State  y. 
Mayor,  eta,  of  Charleston,  10  Rich.  Law,  491, 
declined  to  do  so,  resting  their  decision  solely 
on  the  doctrine  of  stare  decisis.  Moses,  C. 
J^  in  delivering  the  opinion  of  the  court, 
rests  his  conclusion  largely  upon  the  author- 
ity of  Chancellor  Kent,  who  "bears  his  own 
testimony  to  the  impmiance  of  adhering  to 
a  solemn  decision  as  the  highest  evidence 
wlilch  we  can  have  of  the  law  applicable  to 
the  subject,"  and  recommends  and  adopts 
the  rule  laid  down  by  that  eminent  Jurist  as 
the  rule  by  which  this  court  must  be  govern- 
ed. There  can  be  no  doubt  that  in  the  case 
of  McCulIough  T.  Brown,  supra,  this  court, 
as  it  was  then  constituted,  made  "a  solemn 
decision"  of  the  Identical  question  now  pre- 
sented, and  there  is  as  little  doubt  that  such 
decision  was  recognized  and  affirmed  in  the 
three  subsequent  cases  above  cited.  Hene, 
then,  we  have  a  solemn  decision,  made,  too, 
as  Is  well  known,  after  the  most  elaborate 
argument,  and  after  the  fullest  consideration 
by  the  court,  affirmed  in  three  subsequent 
cases,  which,  as  Chancellor  Kent  says,  fur- 
nishes "the  highest  evidence  which  we  can 
tiave  of  the  law  applicable  to  the  subject;" 
and  if  all  this  does  not  furnish  a  proper  case 
for  the  ai^IicatiOD  of  the  wholesome  doctrine 


of  stare  decisis,  it  is  difficult  for  me  to  con- 
ceive of  a  case  for  its  application. 

But  I  do  not  propose  to  rest  my  dissent 
solely  upon  the  doctrine  of  stare  decisis,  but 
win  proceed  to  consider  whether  the  princi- 
ples upon  which  the  decision  in  McGulloogb 
V.  Brown  rests  have  been  shown  to  be  er- 
roneous, for  until  that  Is  done  every  one 
must  admit,  as  Mr.  Justice  GARY  frankly  does 
admit,  that  encb  decision  must  be  followed 
in  this  case.  I  do  not,  of  course,  propose  to 
reproduce  here  the  re&BODing  employed  or  the 
authorities  cited  in  the  previous  dedsiiMi,  ac- 
cept In  so  far  as  It  may  be  necessary  to  cor- 
rect what  appear  to  me  to  be  certain  miscon- 
ceptions of  the  grounds  upon  which  the  for- 
mer decision  was  rested.  While,  therefore, 
still  rdying  upon,  but  not  repeating  here^ 
such  reasoning  and  authorities,  I  proceed  to 
notice  certain  points  in  which,  as  it  seems  t» 
me,  the  former  decision  has  been  eothrely 
misunderstood.  Inasmuch  as  it  was  distinct- 
ly declared  In  the  former  decision  that  "we 
fully  concede  the  power  on  the  part  of  the 
legrlslature  to  throw  around  such  traffic 
[speaking  of  the  liquor  traffic]  all  safeguards 
necessary  and  proper  to  prevent,  or  at  least 
minimize,  such  evils  [alluding  to  the  evils 
likely  to  flow  from  an  imrestricted  traffic  in 
spirituous  liquors],  and  while  we  may  further 
admit  for  the  purposes  of  this  discussion  that 
the  legislature  may  go  further,  and  absolute- 
ly prohibit  the  sale  of  intoxicating  liquors 
within  the  limits  of  this  state,  yet  the  practi- 
cal question  still  remains  whether  the  dis- 
pensary act  falls  within  either  of  these 
classes;"  that  Is  to  say,  whether  such  act  can 
properly  be  regarded  either  as  a  prohibition 
law  or  as  a  law  to  regulate  the  sale  of  spiritu- 
ous liquors,  for  the  opinion  inmiedlately  pro- 
ceeds to  show  that  the  dispensary  act  caimot 
properly  be  regarded  as  either  the  <Mie  or  the 
other;  and  again,  after  discussing  the  ques- 
tion whether  the  dispensary  act  can  properly 
be  regarded  as  an  act  to  regulate  Qie  sale  at 
spirituous  liquon,  this  language  is  found  in 
the  opinion  of  tbe  majority  of  the  court  in  Mo- 
Gnllough  ▼.  Brown:  "Now,  while  the  power 
of  the  legislature  to  enact  such  laws  as  Oiay 
be  deemed  necessary  and  proper  to  regulate 
the  sale  of  Intoxicating  liquors  by  any  person 
within  the  limits  of  the  state  in  order  to  pre- 
vent, or  at  least  reduce,  as  fSr  as  possible, 
the  evils  which  are  apt  to  flow  from  such  a 
traffic,  is  conceded,  yet  we  cannot  regard  the 
dispensary  law  as  sndi  an  act"  In  view  <^ 
these  distinct  and  repeated  concessions.  It  Is 
Impossible  to  understand  why  it  should  have 
been  thought  necessary,  or  even  portlnent, 
to  cite  case  after  case  to  show  that  this  court 
had  previously  held  the  law  to  be  Just  what  it 
was  explicitly  conceded  to  be  In  the  former 
opinion.  To  say  the  very  least,  it  was  cer- 
tainly a  work  of  supererogation,  or  it  dis- 
closed a  clear  mlsccmception  of  the  positiona 
taken  in  the  previous  case.  Another  miscon- 
ception of  the  grounds  upon  which  the  deci- 
sion in  McOullousb  t.  Brown  was  rested 
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will  be  found  In  the  unwarranted  assamptlon 
that  the  court  In  that  case  denied  the  power 
of  the  legislature  to  embark  the  state  In  a 
trading  enterprise  upon  some  vague  ground 
that  it  is  in  violation  of  the  fundamental  theo- 
ries of  republican  institutions,  or,  as  it  has 
been  expressed,  "under  the  guise  of  soma 
philosophical  abstraction  that  there  is  some 
power  in  them  [the  courts]  by  reason  of  some 
mysterious  something,  called,  for  the  want  of 
a  better  name,  the  social  compact;'  "  or,  as  it 
is  expressed  by  the  attorney  general  in  bis 
argument  in  this  case,  the  court,  in  the  case 
of  licCuilough  T.  Brown,  acting  upon  the 
theory  "that  there  was  an  unwritten  constitu- 
tion prohibiting  the  encroachment  on  natural 
rights  without  and  beyond  the  terms  of  the 
written  constitution,  logically  took  Into  that 
theory,  and  as  necessary  to  it,  the  construc- 
tion that  section  41  of  article  1  limited  the 
powers  of  the  written  constitution,  thus  mak- 
ing a  resort  to  some  standard  not  laid  down 
in  the  words  of  the  charter"  (the  word  "nec- 
essary," or  some  such  word,  being  probably 
omitted  by  a  mistake  of  the  printer).  A  care- 
ful scmtiny  of  the  opinion  of  the  majority  ut> 
terly  falls  to  show  tliat  the  denial  of  the  pow- 
er of  the  legislature  to  embark  the  state  in 
any  trading  enterprise  is  rested  upon  any 
such  vague,  philosophical  abstractions,  or  any 
such  grounds  as  hare  been  indicated  above^ 
as  the  basis  upon  which  such  denial  rests.  In 
that  opinion  the  following  language  Is  used: 
"Finally  the  constitutionality  of  the  dispen- 
sary act  is  assailed  upon  the  grounds  that  the 
legislature  has  undertaken  thereby  to  embark 
the  state  In  a  trading  enterprise,  which  they 
have  no  constitutional  authority  to  do;  not 
because  there  is  any  expressed  prohibition  to 
that  effect  in  the  constitution,  but  because  It 
is  utterly  at  variance  with  the  very  Idea  of 
civil  government,  the  establishment  of  which 
was  the  expressly  declared  purpose  for  which 
the  people  adopted  their  constitution;  and 
therefore  all  the  powers  conferred  by  that  io- 
strument  upon  the  various  departments  of 
the  governments  must  necessarily  be  regard- 
ed as  limited  by  that  declared  purpose."  And 
again,  after  showing  that  this  doctrine  of  im- 
plied limitations  uiion  the  legislative  power 
bad  been  recognized  and  applied  in  cases  of 
taxation  by  the  supreme  court  of  the  United 
States  and  by  this  court  itself,  as  well  as  by 
the  courts  of  other  states,  we  find  this  lan- 
guage: "Upon  the  same  principle  it  seems  to 
us  clear  that  any  act  of  the  legislature  which 
is  designed  to  or  has  the  effect  of  embarking 
the  state  in  any  trade  which  involves  the  pur- 
chase and  sale  of  any  article  of  commerce 
for  profit  is  outside  and  altogether  beyond  the 
legislative  power  conferred  upon  the  general 
assembly  by  the  constitution,  even  though 
iliere  may  be  no  expressed  provision  In  the 
constitution  forbidding  such  an  exercise  of 
legislative  power.  Trade  is  not  and  cannot 
properly  be  regarded  as  one  of  the  functions 
of  government  On  the  contrary.  Its  function 
is  to  protect  the  dtUten  In  the  ffiEercise  of  any 


Lawful  employment,  the  rljiht  to  which  Is  guar- 
antied to 'the  citizen  by  the  terms  of  the  con- 
stitution, and  certainly  has  never  been  dele- 
gated to  any  department  of  the  government" 
If  there  is  anything  in  this  language,  which 
contains  the  gist  of  the  argument  upon  whicb 
the  proposition  that  the  legislaturehad  no  pow- 
er to  eml)ark  the  state  in  a  trading  enterprise 
Is  based,  which  contains  any  hint  or  sugges- 
tion even  that  the  majority  of  the  court  rest- 
ed Its  conclusion  upon  this  point  in  the  case 
upon  any  such  principles  as  have  been  imwar- 
rantably  assumed  to  be  the  basis  of  the  for- 
mer decision  as  set  out  above,  I  must  confess 
my  inability  to  perceive  It  On  the  contrary, 
the  conclusion  formerly  reached  was  rested 
solely  upon  the  ground  that  although  the 
constitution  contained  no  express  provision 
prohibiting  the  legislature  ftom  embarking 
the  state  In  a  trading  enterprise,  yet  such  a 
prohibition  was  necessarily  Implied  by  the 
terms  used  in  the  constitution  expressly  de- 
claring the  purpose  for  which  that  Instru- 
ment was  adopted,  as  well  as  by  the  express 
terms  used  In  section  41  of  article  1  of  the 
constitution. 

This  brings  me  to  notice  another  miscon- 
ception of  the  view  taken  of  that  section  In 
the  former  case.  It  seems  to  be  supposed 
that  the  majority  of  the  court  In  the  case 
of  McCullough  V.  Brown  construed  that  sec- 
tion as  meaning  that  a  portion  of  the  legis- 
lative power  had  been  reserved  by  the  peo- 
ple, and  therefore  tlie  portion  so  reserved 
could  not  be  exercised  by  the  legislature, 
and  the  case  of  State  v.  Hayne,  4  S.  C  403, 
Is  again  cited  to  refute  such  supposed  view. 
In  the  fwmer  case  the  majority  of  the  court 
used  the  following  language:  "It  seems  to 
us  that  the  true  construction  of  this  clause  Is 
that,  while  there  are  many  rights  which  are 
expressly  reserved  to  the  people,  with  which 
the  legislature  are  forbidden  to  interfere, 
there  are  other  rights  reserved  to  the  people, 
not  expressly  but  by  necessaiy  implication, 
which  are  beyond  the  reach  of  the  legisla- 
tive power  unless  such  powtf  has  been  ex- 
pressly del^;ated  to  the  legislative  depart- 
ment of  the  government"  In  view  of  this 
express  statement  of  what  the  court  In  the 
former  case  regarded  as  the  true  cMistruc- 
tion  of  section  41  of  article  1,  It  Is  some- 
what dlflScult  to  imderstand  how  it  can  be 
supposed  that  the  court  regarded  It  as  ro- 
servlng  any  legislative  power  to  the  people. 
Indeed,  the  construction  placed  upon  this 
clause  of  the  constitution  by  the  majority  of 
the  court  in  the  case  of  McCullough  v.  Brown 
Is  practically  the  same  as  that  adopted  by 
Wlllard,  C  J.,  In  State  y.  Hayne,  supra,  for 
be  says:  "The  true  effect  of  this  declaration 
is  that  It  reserves  to  the  people  whatever  Is 
not  granted  by  the  Instrument  as,  for  in- 
stance, the  right  to  make  changes  In  the  form 
of  government  is  not  granted,  and  under  this 
clause  remains  In  the  hands  of  the  people, 
capable  of  exercise  whai  th^  may  see  fit 
to  do  so."    The  form  of  expression  tised,  "u. 
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for  instance,"  ebows  that  tlie  right  to  change 
the  form  of  government,  used  merely  as  an 
Ulnslratlon,  was  not  the  only  right  reserved 
by  this  clause  of  the  constitution;  and  1 
may  venture  to  add  another  illustration,  as, 
t<ye  instance,  the  right  to  settle  any  disputed 
question  of  science  by  legislative  act  is 
not  granted,  and  therefore  Is  beyond  the 
competency  of  the  legislature,  though  not  ex- 
pressly forbidden,  but  Is  forbidden  by  neces- 
sary implication.  Why?  Because  it  Is  al- 
together outside  of  the  declared  purpose  in 
forming  the  constitution,  and  therefore  be- 
yond the  purview  of  the  legislative  power 
therein  granted.  Other  illustrations  might  be 
used,  but,  as  time  is  pressing,  I  will,  as  Mr. 
Chief  Justdce  WlUard  did,  content  myself 
with  one.  It  Is  very  obvious,  therefore,  why 
It  was  not  deemed  necessary  to  refer  to 
the  case  of  State  v.  Uayne  in  Feldman  v. 
City  Council,  23  S.  C.  57.  In  this  connection 
It  may  be  well  to  notice  the  criticism  of  Mr. 
Justice  GARY  upon  that  case.  His  view,  as 
I  nnderstand  it,  Is  thai,  while  the  decision 
In  that  case  was  rlgbt.  It  was  placed  upon  an 
erroneous  ground;  that  the  very  nature  and 
definition  of  the  term  "taxation"  necessarily 
Implied  that  it  could  only  be  imposed  for 
some  public  purpose.  Hence,  wben  the  con- 
stitution conferred  upon  the  legislature  the 
general  power  of  taxation,  the  use  of  that 
term  necessarily  carried  with  It  the  idea  that 
it  could  only  be  Imposed  for  some  public 
purpose,  although  the  constitution  did  not 
in  express  terms  forbid  the  imposition  of 
taxes  for  a  private  purpose.  This,  as  It 
seems  to  me,  is  but  the  expression  of  the 
same  principle  upon  which  the  decision  in 
Feldmon's  Case  rested,  in  a  different  and 
perhaps  stronger  form.  The  principle  upon 
which  the  question  turns  is  that  the  grant  of 
any  legislative  power  Is  necessarily  limited 
by  the  nature  and  definition  of  the  terms 
used  in  conferring  the  power.  Hence,  as  I 
have  argued  in  this  as  well  as  In  the  former 
case,  the  general  grant  of  legislative  power 
contained  in  the  constitution  must  be  re- 
garded as  necessarily  limited  by  the  express- 
ly declared  purpose  for  which  such  grant 
was  conferred.  To  apply  this  principle  to 
tlie  present  case,  the  constitution  having  been 
adopted  for  the  declared  purpose  of  forming 
a  clvU  government,  every  grant  of  power 
therein  to  the  dlff^ent  departments  of  the 
gov^nment,  legislative  or  otherwise,  must 
necessarily  be  limited  to  the  accomplishment 
of  that  expressly  declared  purpose  as  aaoer- 
talned  by  the  nature  and  definition  of  the 
terms  used  in  declaring  such  purpose,  just  as 
the  general  power  of  taxation,  when  confer- 
red without  any  express  hmltatlon.  Is  neces- 
sarily limited  to  the  purposes  for  which  such 
power  Is  conferred,  as  ascertained  by  the 
nature  and  definition  ct  the  term  used.  In- 
deed, I  understand  it  to  be  a  settled  nde 
of  construction  to  be  applied  to  any  writ- 
ten instrument,  whether  it  be  a  constita- 
tlon  or  an  ordinary  contract  between  prtr- 


ate  p^sons,  Ibat  where  the  purpose  of 
such  Instrument  Is  expressly  declared  there- 
in reference  must  be  had  to  such  declared 
piu-pose  in  ascertaining  the  scope  and  ex- 
tent of  Its  terms.  I  think,  therefore,  that 
until  it  Is  shown  (which  I  think  never  can 
be)  that  trade  is  one  of  the  appropriate 
functions  of  civil  government,  any  statute 
purporting  to  embark  the  state  in  any  trad- 
ing enterprise  Is  altogether  beyond  the  com- 
petency of  the  legislature,  because  It  exceeds 
the  limitations  upon  the  legislative  power 
necessarily  implied  from  the  express  terms 
used  in  the  constitution.  This  doctrine  of 
necessaiy  Implication  has  been  expressly  rec- 
ognized and  affirmed  by  the  supreme  court 
of  the  United  States  In  at  least  two  cases,— 
Dobbins  V.  Commissioners,  10  Pet  435,  where 
It  was  held  that  a  state  conld  not  Impose  a 
tax  upon  the  salary  of  an  ofllcer  of  the  Unit- 
ed States  government;  and  the  case  of  Col- 
lector V.  Day,  11  Wall.  113,  where  It  was 
held  that  the  United  States  government  could 
not  impose  a  tax  uimn  the  salary  of  a  state 
ofllcOT.  In  the  case  last  cited  Mr.  Justice 
Nelson,  In  delivning  the  opinion  of  the  court, 
uses  this  language:  "It  is  admitted  that 
there  Is  no  express  provision  in  the  constitu- 
tion that  prohiblte  the  general  government 
from  taxing  the  means  and  instrumentalities 
of  the  stetes,  nor  Is  there  any  prohibiting  the 
states  from  taxing  the  means  and  instrumen- 
talities of  that  government  In  both  cases 
the  exemption  reste  upon  necessary  Implica- 
tion, and  is  upheld  by  the  great  law  of  self- 
preservation."  As  I  unda^tand  It,  Mr.  Jus- 
tlce  GARY,  with  that  commendable  frankness 
and  candor  which  should  always  characterize 
a  Judicial  opinion,  concedes  that  if  the  ob- 
ject of  the  dispensary  act  was  to  embark  the 
state  in  a  commercial  enterprise,  and  It  was 
not  Intended  as  a  police  measure.  It  would 
be  unconstitutional.  It  is  dne  to  him  that  I 
should  quote  the  language  used  by  him  In 
this  connection:  "We  have  no  doubt  that  If 
such  was  tiie  object  of  the  act,  and  it  was 
not  intended  aa  a  police  measure,  It  would 
be  unc<»stltutlonal,  even  tn  the  absence  of 
section  41,  art  1.  As  we  have  said,  if  the  act 
is  not  a  police  measure,  it  is  onoonstltationaL 
It  la  quite  a  different  thing,  however,  when 
trade  is  simply  an  Incident  to  a  police  regu- 
lation." 

The  next  Inquiry,  therefore,  is  whether  this 
dispensary  legislation  can  be  regarded  as  a 
legitimate  exercise  of  the  police  power.  And 
first  It  will  be  necessary  to  det^xaine  where 
such  legislation  Is  to  be  found.  It  certainly 
Is  not  to  be  found  in  tiie  act  of  1893  alone^ 
toe  that  view  is  clearly  negatived  by  the  title 
of  that  act  as  well  aa  by  the  terms  used 
In  ite  repealing  clanse.  The  title  of  the  act 
of  1893  is  as  follows:  "An  act  to  declare  the 
law  in  reference  to,  and  further  regnlate  the 
use,  sale,  consumptloa,  transportation  and 
disposition  of  alcoliollc  liquids  or  liquors  with- 
in the  stete  of  South  Gcrollna,  and  to  police 
the  sam&"    Now,  the  nse  of  the  words  '^e 
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Clare  the  law"  and  "furtber  regulate  the  nse, 
■ale,"  etc.,  "of  alcoholic  lianors,"  neoeasarily 
Impllee  the  continued  existence  of  some  prerl- 
ous  law  upon  the  subject;  and  the  only  stat- 
nte  of  tliat  kind  which  we  have  is  the  act  of 
1892  upon  the  same  subject,  which  passed 
under  review  in  the  case  of  McCulIou^b  t. 
Brown.  Then  the  repealing  clause  of  the 
act  of  1893,  which  is  in  these  words:  "All 
acts  or  parts  of  acta  inconsistent  with  this 
act  are  hereby  repealed,"— does  not,  in  terms, 
purport  to  repeal  any  particular  act,  but  only 
such  acts  or  parts  of  acts  as  may  be  in- 
consistent with  the  act  of  1893.  Hence,  up- 
on the  plainest  principles  of  statutory  con- 
struction, the  act  of  1893,  eren  if  regarded 
as  constitutional,  cannot  be  consldored  as 
repealing  the  entire  act  of  1892,  but  only  such 
parts  thereof  as  may  be  found  inconsistent 
with  the  provisions  of  the  act  of  1893.  It 
follows  from  this  that  the  dispensary  legis- 
lation must  be  found  in  I>oth  acts. 

The  next  question  is  whether  such  legis- 
lation can  properly  be  regarded  as  a  legiti- 
mate exercise  of  the  police  power  of  the  state. 
Without  repeating  here  the  reasoning  and  the 
authorities  used  in  the  majority  opinion  of 
this  court  in  McCulIough  y.  Brown  to  show 
that  this  legislation  cannot  be  regarded  as 
a  legitimate  exercise  of  the  police  power, 
though  still  relying  upon  the  same,  I  will 
proceed  toconsldersomeotherviews  upon  this 
subject  presented  In  the  argument  of  the 
case  now  before  the  c^urt,  and  in  the  consid- 
eration of  tills  case  by  the  court  Before  do- 
ing so,  however,  I  must  be  permitted  to  ad- 
vert to  what  I  consider  a  very  dangerous  doc- 
trine, asserted  in  the  former  case,  and  again 
insisted  upon  in  this  case.  That  doctrine, 
as  I  tmderstand  it,  is  that  the  police  power 
of  the  state  is  limited  only  by  the  will  of  the 
legislature,  except  perhaps  in  those  cases 
where  certain  powers  hav9  been  denied  to  the 
states  by  the  provisions  of  the  federal  cod- 
stltuttcm.  Hence  it  is  argued  that  when  the 
legislature  passes  an  act  declaring  it  to  be 
intended  as  a  police  regulation,  the  court 
have  no  right  to  inquire  whether  such  act 
is  in  fact  a  police  regulation,  and  as  suc)i  a 
legitimate  exercise  of  the  police  power.  I 
cannot  subscribe  to  any  such  doctrine,  toe 
it  would  subject  the  rights  of  the  citizen,  se- 
cured to  him  by  constitutional  provisions,  to 
the  unrestrained  will  of  the  legislature,  and 
would  render  absolutely  useless  all  the  safe- 
guards provided  in  the  constitution  for  the 
protection  of  bis  rights  against  invasion  by 
the  lawmaking  power  of  the  government. 
While  this  undefined,  and  therefore  dan- 
gerous, power,  called  in  general  terms  the 
"police  power,"  is  fully  conceded,  and,  I 
may  add,  is  essential  to  the  welfare  of  the 
government  and  of  the  people  composing  it, 
yet  I  cannot  agree  that  it  can  be  exercised 
without  limitation  or  restraint  It  has  its 
origin  In  and  is  based  upon  the  doctrine  of  self- 
preservation,  said  to  be  the  first  law  of  na^ 
torei    "Sains  populi  eat  supruna  lex."    It 


maor  be  likened  to  the  doctrine  of  sdf-defense 
as  between  individuals,  which  Justifies  even 
the  taking  of  human  life  in  a  case  proper  for 
its  exercise;  and,  as  the  courts  have  unquee- 
tioned  authority  to  pass  upon  any  case  in 
which  that  doctrine  is  invoked,  I  do  not  see 
why,  upon  the  same  principle,  the  courts  may 
not  pass  upon  a  similar  power  when  it  is  in- 
voked to  sustain  an  act  of  the  legislature. 
These  views,  which  it  seems  to  me  are  fully 
supported  by  reasoning  from  the  nature  of 
tho  case,  are  also  sustained  by  antbority. 
To  show  this  it  is  only  necessary  to  refer 
to  the  case  of  McCandleas  v.  Railroad  Co., 
38  S.  O.  103, 16  S.  E.  429,  and  to  what  is  said 
by  Mr.  Justice  Harlan  in  the  case  of  Mng- 
ler  V.  ECansas,  123  U.  S.,  at  pages  660,  661,  8 
Sup.  Ct  273,  a  case  quoted  from  In  the  opinion 
of  Mr.  Justice  GABY.  It  seems  to  me  that  the 
use  of  the  word  "primarily"  in  the  quotation 
is  sufficient  to  show  that  the  learned  Judge 
recognized  the  doctrine  for  which  I  contend,— 
tbat  while  the  legislature  must  of  necessity 
"primarily"  determine  what  measures  are 
needful  or  appropriate  for  the  protection  of 
the  public  morals,  etc.,  yet  such  determina- 
tion is  not  final  or  conclusive.  But  if  there  is 
any  doubt  as  to  the  true  meaning  of  the  sal- 
ience quoted,  that  doubt  is  eftectually  dissi- 
pated by  the  language  immediately  following, 
which  Is  not  quoted:  "It  does  not  at  all  fol- 
low that  every  statute  enacted  ostensibly  for 
the  promotion  of  these  ends  is  to  be  accepted 
as  a  legitimate  exertion  of  the  police  powers 
of  the  state.  There  are^  of  necessity,  limits 
beyond  which  legislation  cannot  rightfully 
go.  •  •  •  The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty— in- 
deed, under  a  solemn  duty— to  look  at  the 
substance  of  things  wheoever  they  enter  up- 
on the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority.  If, 
therefore,  a  statute  purporting  to  have  beoi 
enacted  to  protect  the  public  health,  the  pub- 
lic moralst  or  the  public  safety  has  no  real 
or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the  court 
to  so  adjudge,  and  thereby  give  effect  to  the 
constitution." 

I  proceed  next  to  inquire  whether  the  dis- 
pensary legislation  can  be  regarded  as  a 
legitimate  exercise  of  the  police  power.  It 
seems  to  me  clear  beyond  dispute  that  it  can- 
not As  is  said  in  the  quotation  from  Black 
on  Intoxicating  Liquors,  found  in  Mr.  Jus- 
tice GAKX'S  opinion,  the  maxim,  "Sicuteretuo 
ut  allenum  n(Hi  laedas,"  furnishes  the  gener- 
al rule  for  the  application  of  the  police  power. 
In  other  words,  that  power  can  only  be  exer- 
cised for  the  purpose  of  restraining  one  citi- 
zen from  so  using  his  own  rights  or  property 
as  to  work  injury  to  the  rights  of  another.  To 
apply  this  abstract  principle  to  the  particular 
subject  with  which  we  are  dealing,  under  the 
police  power  the  lawmaking  department  of 
the  government  may  throw  such  lestralnta 
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around  the  traffic  In  spirituous  llqaors  as  may 
be  deemed  necessary  to  protect  the  health, 
morals,  and  safety  of  the  community,  and 
may  even  go  further,  and  absolutely  prohibit 
such  traffic,  provided  it  is  inherently  and  nec- 
essarily injurious  to  society.  But  this  power 
is  to  be  exerted  for  the  purpose  of  restraining 
the  citizen  In  the  exercise  of  his  rights  to 
trade  in  any  lawful  article  of  commerce,  and 
cannot  be  so  extended  as  to  authorize  the 
state  to  engage  in  a  traffic  forbidden  to  the 
citizen.  The  police  power  reaches  its  limit 
when  it  restrains  or  prohibits  a  citizen  from 
engaging  In  a  traffic  regarded  as  hurtful  to 
society,  and  cannot  be  exercised  for  the  pur- 
pose of  enabling  the  state  to  engage  in  such 
traffic.  This  proposition  has  been  distinctly 
decided  in  the  only  case,  so  far  as  I  know,  in 
which  this  proposition  has  been  directly  pre- 
sented. In  the  case  of  Rippe  y.  Becker 
(Minn.)  57  N.  W.  331, 1  And  the  following  lan- 
guage in  the  syllabus,  prepared  by  the  court 
Itself  for  the  very  purpose  of  showing  what 
were  the  points  decided  In  the  case:  "The  po- 
lice power  of  the  state  to  regulate  business 
is  to  be  exercised  by  the  adoption  of  rules  and 
regulations  as  to  the  manner  in  which  It 
shall  be  conducted  by  the  others,  aad  not  by 
itself  engaging  in  It"  And  in  the  body  of 
the  opinion  I  find  this  language:  "The  police 
power  of  the  state  to  regulate  a  business  does 
not  Include  the  power  to  engage  in  carrying 
It  on;"  and  again  the  learned  Judge,  speak- 
ing for  the  court,  in  regard  to  the  true  slguifi- 
cation  of  the  police  power  says:  "The  term 
means  simply  the  power  of  the  state  to  Im- 
pose those  restraints  upon  private  rights 
which  are  necessai-y  for  the  general  welfare 
of  all,  and  is  but  the  power  to  enforce  the 
maxim, 'Sic  utere  tuo  ut  allenum  non  laodas.'" 
It  seems  to  me  clear  that  when  the  police 
power  has  been  exercised  by  enacting  laws 
for  the  regulation  of  the  traffic  in  spirituous 
liquor  by  the  citizen,  w:  absolutely  prohibit- 
ing such  traffic,  the  police  power  is  exhaust- 
ed, for  there  is  nothing  else  upon  which  It 
can  be  exercised.  Hence  any  legislation 
which,  going  beyond  this,  purports  to  invest 
the  state  authorities  with  the  exclusive  right 
to  buy  and  sell  spirituous  liquors,  cannot  be 
vindicated  as  an  exercise  of  th«:  police  power. 
An  attempt  is  made  to  draw  a  distinction 
between  the  application  of  the  police  power 
to  the  traffic  In  spirituous  liquor  and  to  other 
subjects  to  which  such  a  power  may  be  ap- 
plied. I  am  unable  to  discover  any  founda- 
tion for  such  a  distinction,  either  In  reason 
or  authority.  While  It  may  be  true  that  the 
mode  of  exercising  the  power  may  be  differ- 
cnt,  according  to  the  subject  to  which  It  Is 
applied,  and  the  regulation  may  be  much 
more  stringent  In  one  case  than  in  the  other, 
yet  the  foundation  of  the  power,  and  the 
principle  upon  which  It  is  exercised.  Is  the 
same,  no  matter  what  the  subject  may  be  to 
which  It  Is  applied.  The  regulations  which 
have,  from  time  to  time,  been  adopted  by 
which  the  traffic  la  spirituous  llqnors  has 


been  controUed,  are  fully  Jostlfiedl  as  a  legit- 
imate exercise  of  the  p<^ce  power,  because 
It  Is  generally,  if  not  universally,  regarded 
as  a  traffic  dangerous  to  society  If  unre- 
strained and  unregulated  by  law.  Upon  the 
same  principle  the  traffic  In  drugs,  which  of 
course  includes  poisons  of  all  kinds,  being  re- 
garded as  attended  with  danger  to  the  com- 
munity unless  subjected  to  proper  regula- 
tions, may,  under  the  police  power,  be  so  reg- 
ulated; but  the  legislature,  under  the  guise  of 
the  police  power,  has  no  more  right  to  pass 
an  act  by  which  the  state  is  to  assume  the 
exclusive  business  of  buying  and  selling  spir- 
ituous liquors,  absolutely  forbidding  the  cit- 
izen from  engaging  In  such  business,  than  it 
has  to  pass  an  act  by  which  the  state  Is  to 
assume  the  exclusive  business  of  buying  and 
selling  drugs,  absolutely  forbidding  the  cit- 
izen from  engaging  in  such  business.  The 
same  principle  applies  to  all  other  subjects 
upon  which  the  police  power  may  be  legitr 
imately  exercised.  It  seems  to  me  also  an 
entire  mistake  to  argue  that  because  the 
state  may  delegate  the  exercise  of  the  police 
power  to  some  subordinate  gorerumental 
agency,— as,  for  example,  a  municipal  corpo- 
ration,—It  may  also  delegate  such  power  to  a 
private  citizen,  and  that  it  does  so  delegate  It 
when  it  Issues  a  license  to  a  saloon  keeper  to 
sell  spirituous  liquors.  While  it  is  not  doubted 
that  the  state  may  and  has  delegated  the  po- 
lice poww  to  some  subordinate  governmental 
agency,  such  as  a  municipal  corporation, 
within  the  limits  of  such  corporation,  I  do 
most  emphatically  deny  the  power  of  the 
legislature  to  delegate  any  portion  of  its  leg- 
islative power— police  power  or  anything 
else— to  a  private  citizen;  and,  to  far  as  I  am 
informed,  neither  this  state  nor  any  other 
has  ever  undert&koi  to  do  so.  When  the 
legislature  passes  an  act  forbidding  the  sale 
of  spirituous  liquors  by  any  private  citizen 
without  a  license,  and  prescribes  the  condi- 
tions upon  which  such  a  license  may  be  ob- 
tained, this  is  done  by  the  state,  through  its 
legislative  department,  in  the  exercise. of  the 
police  powo-  of  the  state^  and  when  the  per- 
son  to  whom  the  license  has  been  issued 
sells  any  spirituous  liquor  he  does  so,  not  by 
virtue  of  any  police  power  delegated  to  him, 
but  by  virtue  of  his  compliance  with  the  reg- 
ulations prescribed  by  the  state,  In  the  exer- 
cise of  its  police  power.  But,  as  was  held  In 
the  case  <^  Mauldin  ▼.  City  Council,  83  8.  C. 
1, 11  S.  E.  434,  even  tt  the  state  delegates  the 
police  power  to  a  municipal  corporation  in 
the  broadest  and  most  unlimited  terms,  the 
corporation  could  not,  under  the  guise  of  an 
exercise  of  the  police  power,  «igage  In  any 
private  business,  for,  as  was  said  by  Mr. 
Justice  McGowan  in  that  case:  "All  the 
powers  given  to  the  city  council  were  for  the 
sole  and  exclusive  purpose  of  government, 
and  not  to  Miter  into  private  business  of  any 
kind  outside  of  the  scope  of  the  city  govern- 
ment." The  decision  in  tiiat  case,  as  was 
shown  In  McCullougb  r.  Brown,  rests  upoD 
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a  principle  which,  as  It  seems  to  me,  is  oon- 
duslve  of  the  question  aaw  presented. 

There  is  another  consideration  which  con- 
clusively shows  that  this  dispensary  Iegl8la>- 
tloa  cannot  be  regarded  as  a  legitimate  ex- 
ercise of  the  police  power.  Both  of  the  acts 
of  1892  and  1893  manifestly  contemplate 
that  as  a  part  of  the  scheme  the  state  au- 
thorities shall  sell  spirituous  liquors  outside 
the  limits  of  this  state,  and  upon  this  con- 
struction of  the  act  of  1892  the  state  author- 
ities have' acted,  as  may  be  seen  by  reference 
to  the  case  of  South  Carolina  v.  Seymour,  153 
U.-  S.  353, 14  Sup.  Gt  871,  where,  In  the  oath 
of  the  governor  In  support  of  the  petition  for 
the  registry  of  the  trade-mark  adopted  by 
the  state.  It  Is  stated  "that  the  said  trade- 
mark Is  used  by  the  said  state  In  commerce 
with  foreign  nations  or  Indian  tribes,  and 
particularly  with  Canada."  This  feature  of 
this  dispensary  legislation,  together  with  its 
profit  features,  commented  on  in  the  formo' 
decision,  show  to  my  mind  very  clearly  that 
the  whole  scc^e  and  intent  of  this  legislation 
was  to  enaMe  the  state  to  monopolize  the 
liquor  traffic,  to  the  entire  exclusion  of  the 
citizens,  with  a  view  to  the  profit  of  such 
traffic.  This  Is  made  more  apparent  wh«i  It 
Is  seen  that  the  same  legislature  which 
passed  the  act  oif  1893  passed  another  act  on 
the  same  day,  providing  that  the  profits  of 
the  dispensary  In  the  county  of  Clarendon 
should  be  applied  to  the  past  indebtedness  of 
that  county.  See  Acts  1808,  p.  432.  As  a 
justification  for  the  state  entering  Into  the 
business  of  buying  and  selling  liquors,  refer- 
ence is  made  to  the  fact  that  the  federal, 
state,  and  municipal  govemmenta  buy  and  sell 
articles  without  question  as  to  their  author- 
ity so  to  do^  and  reference  Is  made  to  the 
practice  of  the  penitentiary  and  lunatic  asy- 
lum, both  of  which  Institutions  buy  articles 
for  the  support  thereof,  and  sell  the  products 
of  the  labor  of  the  Inmates  thereof.  But 
this,  as  it  strikes  me,  Is  a  very  different  thing 
tnm  the  state's  engaging  In  the  liquor  traf- 
fic; In  the  one  case  the  articles  are  bonght 
tar  the  purpose  of  carrying  on  the  govern- 
ment and  the  institutions  above  alluded  to^ 
and  when  no  longer  needed  tor  such  pur- 
poses sold  again,  while  under  the  dispensary 
legislation  liquor  Is  bought,  not  for  any  gov- 
ernmental purpose,  but  for  the  express  pur- 
Iiose  of  being  sold  again  at  a  profit  It  also 
seems  to  have  escaped  attention  that  the 
two  Institutions  specially  referred  to— the 
lunatic  asylum  and  penitentiary— are  both 
contemplated  and  provided  for  in  the  consti- 
tution (the  former  expressly,  and  the  oQier 
by  necessary  Implication,  as  may  be  seen  by 
reference  to  sections  1,  2,  art.  11,  of  the  con- 
stitution), and  therefore  any  appropriate 
means  tor  carrying  them  on  may  lawfully  be 
provided  for  by  statute. 

But,  without  pursuing  the  subject  fnrth». 
It  seems  to  me  that  it  has  been  shown  in  this 
and  in  the  opinion  of  the  majority  of  the 
eonrt  In  the  case  ot  McCullough  t.  Brown 


tiiat  spirituous  liquor  is  a  lawful  article  ot 
commerce;  and  this  is  so  acknowledged  by 
the  supreme  court  of  the  United  States  ever 
since  the  passage  of  the  Wilson  bill,  as  may 
be  seen  by  reference  to  the  case  of  In  rs 
Hahrer,  140  n.  8.  545,  11  Sup.  Ct  865,  dted 
by  Mr.  Justice  GARY  under  the  name  of  Wil- 
kerson  v.  Rahrer,— a  case  which  arose  after 
the  passage  of  that  bill,— where  Mr.  Chief 
Justice  Fuller  uses  this  language:  "Unques- 
tionably, fermented,  distilled,  or  other  intox- 
icating llqncH'  or  liquids  are  subjects  of  com- 
mercial Intercourse,  exchange,  barter,  and 
traffic  between  natimi  and  nation,  and  be- 
tween state  and  state,  like  any  other  com- 
modity in  which  a  right  of  traffic  exists,  and 
are  so  recognized  by  the  usages  of  the  com- 
mercial world,  the  laws  of  congress,  and  the 
decisions  of  courts."  That,  this  being  so, 
every  citizen  'of  this  state  has  a  constitu- 
tional right  to  engage  in  such  traffic,  subject, 
however,  to  the  right  of  the  state  govern- 
ment, in  the  exercise  of  its  police  power,  to 
throw  such  restraints  around  such  traffic  by 
the  citizen  as  may  be  deemed  necessary  to 
protect  the  morals,  health,  and  safety  of  the 
community  against  the  evils  incident  to  such 
traffic,  or.  If  such  traffic  is  Inherently  and 
necessarily  Injurious  to  society,  may  abso- 
lutely prohibit  the  same.  That  the  dispen- 
sary legislation  is  neither  the  regulation  of 
the  traffic  nor  a  prohibition  of  the  same,  but, 
on  the  contrary.  Is  a  scheme  by  which  the 
state  proposes  to  monopolize  such  traffic,  to 
the  entire  exclusion  of  the  citizen,  and  to 
force  every  consumer  who  may  desire  to  ob- 
tain spirituous  liquors  for  any  purpose  to 
purchase  the  same  from  the  state  authori- 
ties at  such  A  profit  to  the  state  as  may  be 
fixed  by  the  designated  state  authorities, 
and  hence  such  legislation  cannot  be  re- 
garded as  a  legitimate  exercise  of  the  police 
power;  and  finally,  that  any  legislation 
which,  Uke  the  dispensary  law,  undertakes 
to  embark  the  state  In  trade.  Is  without  con- 
stitutional authority.  I  must  therefore  con- 
clude that  this  dispensary  leg^lslatlon,  wheth- 
tr  presented  In  the  form  of  the  act  of  1882  or 
In  the  form  of  the  act  of  1888  or  both  com- 
bined. Is  in  violation  of  the  constltntloa  of 
the  statOt  and  therefore  null  and  void,  except 
In  so  far  as  the  provision  in  the  act  of  1892 
forbidding  the  granting  ot  licenses  to  sell 
splrltuons  liquors  beyond  the  time  therein 
limited  Is  ooDcemed.  Having  reached  this 
conclusion.  It  Is  scaxcely  necessary  to  go  fur- 
ther and  inquire,  especially  In  a  dissenting 
(^inl<Mi,  whether  the  legislation  which  has 
been  under  consideration  violates  the  federal 
constitution.  But  I  may  add,  without  going 
into  any  discussion  of  federal  questlwiB,  that 
It  seems  to  me  that  so  much  ot  this  dlspoi- 
sary  legislation  as  purports  to  forbid  a  citi- 
zen of  this  state  from  impcMtlng,  either  from 
a  foreign  country  or  from  another  state  of 
this  Union,  any  spirituous  liquors  for  his  own 
use,  is  In  violation  of  section  8,  art  1,  of  the 
ooastltutlMi;  tor  it  will  be  observed  that  even 
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tlie  Wilson  bill  does  not  forbid  audi  Impoiv 
tatlon.  nor  does  It  authorize  any  state  to  do 
m>.  On  the  contrary,  Its  language  necessarily 
Implies  that  liquor  may  be  transported  from 
one  state  into  another,  and  all  that  sach  bill 
purports  to  do  is  to  subject  such  liquor,  upon 
Its  arrlTal  in  a  state,  to  the  laws  at  aach 
state. 


(42  s.  c.  m.) 

MBIiCHBRS  et  aL  t.  BATES,  Treasnrsr,  et  aL 

(Supreme  Court  of  South  Carolina.     Oct.  11, 

1804.) 

Petition  by  Theodore  Melchen  and  another 
asralnst  W.  T.  C.  Bates,  treasurer  of  the  state 
of  South  Carolina.    Dismissed. 

3.  P.  K.  Bryan  and  Mitchall  ft  Smith,  for  pe- 
tition's. 

OART,  J.  This  is  ai.  applieatilon  to  this 
court,  in  its  original  jarisdicnon,  for  an  in^nno- 
tion  to  restrain  the  defendants,  as  state  omcers, 
from  enforcing  the  provisions  of  the  act  of  1893. 
known  as  the  "Dispensary  Act,"  on  the  ground 
that  it  is  unconstitutional.  This  case  was  heard 
in  connection  with  that  of  State  v.  City  Council 
of  Aiken.  20  S.  B.  221,  and  is  ruled  by  the  deci- 
sion in  that  case,  which  has  just  been  filed.  It 
is  therefore  the  judgment  of  this  court  that  the 
petition  be  dismissed. 

POPB,  J.,  concurs. 

McIVBR,  0.  J.  I  dissent.  As  this  case  was 
aeard  with  the  case  of  State  t.  City  Council  of 
Aiken,  20  S.  B.  221,  and,  as  I  understood,  the 
two  cases  were  to  be  finally  disposed  of  and  the 
opinions  filed  at  the  same  time,  I  feel  at  liberty 
to  dissent  in  this  case  upon  the  same  grounds  as 
I  did  in  the  case  of  State  t.  City  Council  of  Al- 


(K  Ga.  SOS) 

BURBAGB  T.  AMERICAN  NAT.  BANK. 

(Supreme  Court  of  Georgia.     Oct.  22,  1894.) 
Bnmfoas— Sebvicb  on  Pebsok  TsuFoaiBiLT  Ab- 

SBST. 

When  one  and  his  family  are  temporari- 
ly absent  from  the  city  and  county  of  ids  per- 
manent residence,  by  reason  of  the  preTalence 
of  an  epidemic,  ne  is  still  subject  to  suit  by 
ordinary  action  In  the  superior  court  of  that 
county,  and  service  of  process  upon  him  may 
be  effected  by  leaTing  a  copy  of  the  same  at  his 
residence  during  sudi  absence. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Glynn  oonntj; 
1.  L.  Sweat,  Judge. 

Aotlou  by  the  American  National  Bank 
acaJnst  W.  E.  Burbage  and  others  on  a  prom- 
issory note^  in  which  defendant  Bnrbage 
llled  a  traverse  to  tbe  sheriff's  return  of  serr- 
loe  on  blm.  There  was  an  order  sustaining 
tiia  retatn  of  service,  and  defoidaat  Bur- 
bage  brings  error.   AfSrmed. 

Xlie  following  is  the  official  report: 

The  American  National  Bank  sued  Mayer, 
■arrivor  of  Mayer  ft  UUman,  as  makers,  and 
Burbege  and  Jeter  as  indorsers,  of  a  certain 
promissory  note.  The  suit  was  brought  in 
the  stverior  court  of  Gljun  county,  and  In 
tbe  petition  it  was  alleged  that  Mayer  and 
Bnrbage  were  of  that  county.  The  return  of 
■errloa  apon  Mayw  and.  Biu;b«ge  was  dated 


November  17, 1893.  A  travMse  to  the  sher- 
llTs  return  as  to  service  npon  Burbsge  hav- 
ing been  filed,  the  issue  thus  made  was  tried 
before  the  Judge  of  the  superior  court;  by 
consent  of  counsel,  upon  tbe  following  agreed 
statement  of  facts:  Burbage  was  residing  at 
Brunswick,  wltb  bis  l!ainlly,  prior  to  tbe 
breaking  ont  of  an  epidemic  of  yellow  fever 
there  iu  the  summer  and  fall  of  188S,  in  a 
house  that  was  then  his  permanent  home 
and  residence,  and  had  been  for  10  yean 
past  Upon  tbe  breaking  out  of  the  yellow 
fever,  he,  on  August  12,  1883,  refugeed  with 
ids  faml^  to  a  point  outside  of  Glynn  oonn- 
ty,  and  was  so  away  from  said  county,  with 
his  family,  at  the  date  of  said  service,  whldi 
was  made  by  leaving  a  copy  of  tbe  writ  at 
tbe  residence  first  mentl(med.  He  left  his 
residence  with  the  fuU  intention  of  returning 
to  it  as  soon  as  the  epidemic  was  over,  and 
only  on  account  of  the  epidemic,  and  with  no 
Intention  of  remaining  away  permanently. 
Ha  did  return  to  said  residence,  with  his 
family,  as  so<m  as  the  epidemic  was  over,  to 
wit  on  December  8, 1898,  where  he  has  slnoii 
resided,  and  which  residence  la  now  his  per- 
manent residence.  He  bad  a  temporaiy  res- 
idence In  Atlanta,  Ga.,  while  absent  as  above 
mentioned,  and  during  his  absence  his  home 
in  Brunswick  wss  occasimially  visited  by  his 
hired  seirant,  to  whose  cara  he  committed  it 
when  he  refugeed.  The  Judge  passed  an  or^ 
der  sustaining  the  return  of  servioe,  to  which 
ruling  Burbage  excepted. 

Goodyear  ft  Kay  and  Orovatt  ft  Wtaitfleld, 
for  plaintiff  in  error.  Owens  Johnson,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  aAimed. 


(IS  Oa.  OS) 
DBCKBR  et  aL  V.  OWINN  et  sL 

(Supreme  Conrt  of  Georgia.     Oct  22,  1894.) 

BXLB — CONTBAOT— WhBH  Coi(PI.BT& 

A  contract  for  the  sale  of  goods  was  not 
complete  where  there  was  an  offer  to  boy  at  a 
given  price,  which  was  answwed  sabstaatially 
in  these  terms:  "Will  accept  Reasonable  time 
for  delivery.  Please  name  limit" — no  limit  be- 
ing at  any  time  named,  so  far  as  appears. 
(Syllabus  by  the  Conrt) 

Error  from  BavedCK  court  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Decker  ft  Fawcett  against  Owinn 
ft  E^nklln  to  recover  damages  for  falluro  to 
deliver  grits  according  to  a  certain  contract 
of  sale;  There  was  a  Judgment  dismissing 
the  petition,  and  plaintiffs  bring  error.  Af- 
firmed. 

The  following  is  the  official  report: 

The  petition  of  plaintUlS  was  dismissed 
upon  the  oral  motion  of  defendants;  to  which 
decision  the  plaintlfts  excepted.  The  suit  was 
by  Decker  ft  Fawcett  against  Gwlnn  & 
Franklin.  It  alleged:  Defendants  are  In- 
debted to  petltlopers  $1,410,  because  of  the 
foUowing:   On  AprU  18,1882.Davantft  Hunt. 
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broken,  sold  petltlonen,  fbr  tbe  account  of 
defendants,  10  can  of  grits,  at  $1.13  per  saclc, 
whlcb  sale  was  baaed  on  a  telegram  sent  by 
defendants  to  Davant  &  Hunt,  in  the  follow- 
ing language:  "Brunswick,  Oa... April  18, 
1882.  Davant  &  Hunt:  Will  accept  for  ten 
can  grits  In  sacks.  Reasonable  time  for  de- 
livery. Please  name  limit  Gwinn  &  jEYank- 
lin."  Defendants  failed  to  deliver  the  goods 
at  the  price  they  had  agreed  to  deliver,  $1.13 
per  sack,  for  10  can  of  grits,  which  by  "the 
said  telegram  fhey  had  agreed  to  do," 
whereby  petitioners  w&ee  comp^ed  to  buy, 
and  d^d  bny,  through  Moore  &  Co.,  of  Savan- 
nah, Oa.,  10  can  of  sacked  grits,  at  $1.60  per 
sack,  making  a  difference  of  47  cents  per  sack, 
amountlBg  in  the  aggregate  to  $1,410,  dlf- 
fuence  in  price  over  the  price  at  which  de- 
fendants had  agreed  to  sell,  the  10  can  of 
grits  containing  3,000  sacks  of  gilts,  which 
Is  a  loss  to  petitioners,  and  for  which  they  are 
entitled  to  reimbursement  Tbe  motion  to 
dismiss  was  upon  the  grounds  that  the  tele- 
gram sued  upon,  the  basis  of  the  contract, 
was  not  a  complete  contract.  In  that  there 
was  no  allegation  that  Davant  A  Hunt  bad 
named  limit  In  answer  to  the  last  part  of  the 
telegram. 

Oarrard  &  Meldwln  and  Goodyear  ft  Kay, 
for  plaintiffs  in  error.  Symmes  &  Bennet  and 
Harrison  &  Peeples,  for  defendants  in  error. 

FEB  ODBIAM.    Judgment  affirmed. 


(96  Oa.  SU) 

FUEGBRSON  v.  BAOLBT. 
(Snpreme  Oonrt  of  Georgia.     Oct  22,  1894.) 
AovEBSB  F0S8E8S10N— What  Constitctes — ^Aorn- 

Ai.  Possmsiox  or  Fobtiom  or  Ijasqe  Tsaoi. 
The  rule  of  the  Code  (seGtion  2681)  that 
the  actual  possession  of  a  part  of  a  tract  of  land 
by  one  having  paper  title  to  the  whole  extends 
by  construction  over  the  whole  tract  is  satis- 
fied where  a  bona  fide  porcHaser  for  value,  aft- 
er taking  a  conveyance,  incloses  even  as  small 
a  portion  as  one  acre  of  a  lot  containing  490 
acres,  adds  to  it  half  an  acre  in  the  following 
year,  and  in  that  year  cnltivates  the  whole  in- 
closnre;  then,  in  lubseauent  years,  builds  up- 
on the  tract,  and  otherwise  improves  it,  main- 
taining his  possession  openly  and  notoriously, 
under  a  claim  of  right,  until  the  full  term  of 
seven  years  has  erpired  from  the  date  of  com- 
pleting his  first  inclosure.  These  facts  will 
enable  him  to  assert  a  prescriptive  title  against 
an  action  brought  by  the  true  owner  after  tbe 
•even  years  have  expired,  and  the  court  may  so 
Instruct  the  jury  as  matter  of  law. 

(Syllabus  by  the  Court) 

Brror  from  supoior  court,  Ware  oounty; 
J.  I/.  Sweat,  Judge. 

Bjectment  by  James  M.  Turgerson  against 
Berrien  Bagley,  in  which  tho-e  was  a  verdict 
tot  dtfendant  There  was  a  Judgment  over- 
ruling a  motion  for  a  new  trial,  and  plaintiff 
tarings  error.    Affirmed. 

Tbe  following  Is  tbe  official  report: 

Purgerson  sued  Bagley  in  ejectment  for  lot 
No.  443  In  tbe  fifth  district  of  originally  Ap- 
pling, now  Ware,  oounty.  There  was  a  ver- 
dlet  for  the  defendant,  and,  plaintUTs^  motion 
T.20s.E.no.9— 16 


for  a  new  trld  being  overrtiled,  ho  excepted. 
The  motion  for  new  trial  was  upon  the 
grounds  that  the  verdict  was  contrary  to  law, 
evidence^  etc.,  and  contrary  to  a  certain  sped- 
fled  portion  of  the  charge.  It  appeared  from 
the  briefs  of  counsel  on  both  sides  that  the 
axitlon  WHS  brought  December  28,  1892.  Up- 
on the  trial,  plaintiff  put  in  evidence  a  grant 
from  the  state  of  the  lot  in  question  to  John 
Mathls,  dated  August  14, 1841,  and  deed  dated 
December  27, 1837,  from  John  Mathls  to  John 
Furgerson,  conveying  the  lot  In  question.  It 
does  not  appear  that  this  deed  was  ever  put 
upon  record.  Plaintiff  testified:  Ho  Is  the 
only  surviving  heir  of  John  Furgerson,  his 
father,  who  died  in  1852;  that  be  had  a  brotb- 
er,  who  had  a  wife  and  some  children,  out 
fhey  are  all  dead;  that  his  brother  died  aboot 
six  yean  ago,  his  wtfe  and  all  his  children 
having  preceded  him  in  deaUi;  that  he  did 
not  see  bis  brother  dead,  but  was  informed  of 
bis  death;  and  that  it  was  the  general  under- 
standing and  reputation  among  the  family 
here.  Defendant  introduced  a  deed  from 
John  Mathls  to  H.  L.  Saulsbory,  dated  April 
26,  1842,  recorded  December  14,  1881;  deed 
from  H.  li.  Baulsbury  to  J.  S.  Fleming,  dated 
March  8,  1859,  recorded  December  14,  1881; 
deed  from  J.  S.  Fleming  to  W.  T.  McArthur, 
dated  October  20, 1878,  recorded  December  14, 
1881;  deed  from  W.  T.  McArthur  to  Warren 
Lott,  dated  February  10,  1882,  recorded  Octo- 
ber 20,  1892;  deed  from  Warren  Lott  to  de- 
feidant,  dated  August  18,  1884,  and  recorded 
August  18,  1890.  These  deeds  conveyed  tbe 
property  in  dispute.  The  defendant  testified 
that  he  bought  the  land  from  Lott  in  1884,  in 
good  faith,  for  full  value;  that  it  was  then 
a  woodland  lot;  that  during  that  winter  he 
fenced  about  one  acre,  and  prepared  It  for 
cultivation,  but  did  not  cultivate  it  that  year; 
tbi^  during  1885  he  added  not  over  a  half 
acre  to  the  Indosure,  and  cultivated  the  in- 
closure; that  In  18S6  be  commenced  to  build 
on  tbe  lot,  and  continued  to  clear  more  of  It; 
that  In  1887-88  he  continued,  to  build,  and  in 
1888  or  1889  moved  upwa  the  land,  and  has 
resided  there  ever  since,  cultivating  It  each 
year,  and  now  has  a  large  farm  on  It;  that 
there  was  a  small  crib  on  tbe.  land,  when  lie 
took  poBsesaion  in  1884;  and  that  bis  Improve- 
ments are  worth  at  least  $1,500. 

G.  J.  Holton  &  Son,  fbr  plaintiff  In  error. 
It.  A.  Wilson,  fw  defendant  in  error. 

FBR  CURIAM.    Judgment  affirmed. 


(96  Oa.  476) 
STAMPS  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct  16,  1894.) 
TTsisa  Obscenb  Lanouaoe— Sopficibnot  ot  Evi- 

DBNCB. 

The  language,  "I  want  to  stay  here 
a  while,"  addressed  by  a  man  to  a  woman,  is 
not  per  se,  either  obscene  or  vulgar;  and  al- 
though the  indictment  charged  that,  by  the 
use  of  this  language,  the  former  meant  to  ask 
the  -latter  to  have  sexual  ioteroourse  with  luum. 
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the  trldence  entlrel7  faHed  to  support  this 
charge,  and  therefore  the  conriction  of  the  ac- 
cused of  the  offense  of  using  obscene  and  vul- 
gar language  In  the  presence  of  a  female  was 
contrary  to  law  and  evidence,  and  the  court 
erred  in  OTermling  the  certioraii. 

(Syllabus  by  the  Court.) 

Errco'  from  supo-lw  court,  Greene  county; 
W.  F.  Jenkins,  Judge. 

Allen  Stamps  was  convicted  of  nslng  ob- 
scene and  vulgar  language  In  the  presence 
of  a  female,  and  he  brings  error.   Reversed. 

The  following  Is  the  official  report: 

Stamps  was  tried  In  the  county  court  of 
Greene  county  upon  an  indictment  charging 
that  he^  a  colored  person,  used  to  and  In  the 
presence  of  Mrs.  McJunkln,  a  white  lady,  the 
following  Indecent  and  vulgar  language,  *^ 
want  to  stay  here  a  while,"— that  Is,  In  the 
house  with  Mrs.  McJunkln,— "meaning  by 
said  language  to  ask  the  said  Mrs.  Sarah  M. 
McJunkln  to  have  sexual  Intercourse  with 
him,  said  language  then  and  there  tending 
to  cause  a  breach  of  the  peaca"  He  de- 
mun-ed  to  the  Indictment,  upon  the  ground 
that  it  set  forth  no  crime,  and  that  the  lan- 
guage alleged  as  being  Indecent  and  vulgar 
was  not  indecent  or  vulgar  in  contemplation 
of  law.  The  demurrer  was  overruled.  The 
state  introduced  the  following  eviduice:  The 
home  of  Mrs.  McJunkln  is  in  Greene  county, 
about  300  yards  from  the  public  road  from 
Siloam  to  Yeazey.  During  the  morning  of 
February  12,  1894,  while  she  was  at  home 
alone,  defendant  came  to  her  house,  and  ask- 
ed for  a  drink  of  water.  She  went  Into  the 
house,  got  the  water,  and  gave  It  to  him. 
He  asked  her  if  her  husband  was  at  homa 
She  told  him  it  was  none  of  his  boalness, 
and  ordered  blm  to  leave  the  place.  He  did 
not  go,  but  said  to  bet,  "I  want  to  stay  here 
a  whlla"  He  came  to  the  house  on  a  mule, 
and  rode  round  to  the  back  door,  and  asked 
for  the  water.  While  she  was  getting  the 
water,  he  got  ott  the  mule,  and  came  to  the 
do<Hr,  and  she  handed  him  the  water  from 
the  Aoop.  At  first  she  did  not  know  who  be 
was.  She  asked  him  who  he  was,  and  he 
aald  bis  name  was  Allen  Stamps;  that  he 
was  Julia  Stamps'  son.  He  stayed  around 
there  about  15  m:  20  minutes  after  she  ordv- 
ed  him  to  leave,  and  then  got  on  bis  mule, 
and  rode  off  without  saying  anything.  He 
did  not  come  into  the  house.  The  house  had 
been  occupied  by  negroes  prior  to  the  Mo- 
Junklns  moving  into  it  in  January,  1894; 
and  there  was  a  negro  house  on  the  public 
road  about  a  half  mile  away.  Defendant 
stated  he  went  to  the  house  to  get  a  drink 
of  water.  Had  been  to  Siloam,  and  was  on 
bis  way  homa  He  thought  negroes  lived 
thera  He  asked  for  a  drink  of  water,  and 
Mr&  McJunkln  gave  it  to  him.  Did  not 
mean  any  harm  by  what  be  said  to  her,  and 
did  not  intend  anything  wrong:  He  was 
found  guilty.  He  took  the  case  by  certiorari 
to  the  superior  court,  alleging  error  in  over- 
ruling the  demurrer,  and  that  the  judg- 
ment finding  him  guilty  was  contrary  to  law 


and  the  evidence,  and  without  evidence  to 
support  it  The  certiorari  was  overruled, 
and  he  excepted. 

Hart  &  Sibley  and  Bdward  Young,  for 
plalntUF  In  enw.  H.  O.  Lewis,  SoL  Gen.,  J. 
B.  Park,  Jr.,  Sol.  Co.  Ot,  and  A.  H.  Davla, 

for  the  Stata 

PER  CURIAM.  Judgment  reversed. 


(ts  Oa.  tM) 

STRINGER  V.  STRINGER. 

(Supreme  Court  of  Georgia.     Jan.  27,  1894.) 

Btatdtb  of  Frauds— Salb  or  IiAstj — Acrioir  ?ob 
Fricb— LiMiTATioMS— PirrrrioK — BorrioisNOT. 

1.  Whera  In  consideration  of  a  parol  prom- 
isa  a  deed  to  land  i*  executed  and  delivered, 
the  maker  of  the  promise  is  not  relieved  from 
performing  it  by  the  statute  of  frauds,  there 
having  been  full  performance  by  the  maker  of 
the  deed  and  acceptanca  together  with  poMee- 
sion  thereunder,  by  the  other  party. 

2.  Where  it  does  not  affirmatively  appear 
upon  the  face  of  the  declaration  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations, 
this  defense  cannot  be  made  by  general  demur- 
rer, setting  up  that  the  action  Is  barred  by  the 
statute,  but  is  matter  for  plea. 

3.  As  to  a  contract  to  furnish  support  to 
another  "when  called  on  for  help,"  the  statute 
of  limitations  does  not  begin  to  run  till  a  de- 
mand fwr  support  has  been  made;  and  where 
the  declaration,  which  was  filed  June  10,  1892, 
alleges  that  the  demand  was  made  in  the  year 
1888,  it  does  not  affirmatively  appear  that  the 
cause  of  action  was  barred.  It  would  not  be  if 
the  demand  was  made  in  1888,  after  the  10th 
day  of  Jnna 

4.  The  court  erred  in  sustaining  the  demur- 
rer to  the  declaration. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court  Hall  county; 
01  J.  Wellborn,  Judga 

Action  by  Alexander  M.  Stringer  against 
John  G.  Stringer  to  recover  the  price  of  cer- 
tain land  sold  and  conveyed  by  plaintiff  to 
defendant  There  was  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  and  plaintiff 
brings  arror.   Reversed. 

The  following  is  the  official  report: 

The  petition  alleges:  Defendant  is  Indebt- 
ed to  plaintiff  $500.  On  July  22,  1871.  be 
sold  defendant  a  tract  of  land,  described  in 
a  copy  of  the  deed  attached,  for  $500.  De- 
fendant nevtf  paid  anything  for  the  land, 
and  under  the  contract  was  not  to  pay  any* 
thing  at  that  time,  and  in  all  probability 
would  never  be  required  to  pay  anyttaing, 
as  petitioner  was  then  in  good  drcnmstances, 
and  thought  he  never  would  call  on  defend- 
ant for  payment  thinking  be  would  be  able 
to  give  the  land  to  defendant;  but  In 
abimdance  of  caution,  he  contracted  with 
defendant  (his  son),  at  the  time  and  before 
the  deed  was  made,  and  it  was  expressly 
agreed  by  them,  tbat  he  (petitioner)  would 
moke  the  deed,  and  i^ould  he  at  any  time 
during  Ms  life  lose  bis  mon^  and  property, 
become  In  needy  circumstances,  and  call  on 
defendant  for  help,  defendant  was  to  fur- 
nish him  a  suport  aa  long  as  the  same  was 
needed  by  blm,  or  until  defendant  bad  fur- 
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nished  $500,— the  price  and  value  of  the  land. 
Some  time  In  1885  <»■  1886  petitioner's  mind 
gave  way,  and  because  of  this.  In  a  short 
time  thereafter,  his  mcmey  and  property  were 
all  swept  away,  and  he  was  left  penniless, 
65  years  old,  and  unable  to  do  any  kind  of 
work  to  support  himself  and  a  helpless  wife; 
and  on  or  about  April  15th,  be  was  adjudged 
to  be  Insane,  and  sent  to  a  lunatic  asylum. 
He  remained  in  the  asylum  for  a  considerable 
time,  when  It  was  thought  be  was  restored, 
and  he  came  home;  and  sotue  time  in  1888 
he  saw  defendant,  and  made  known  to  him 
his  condition,  and  called  upon  him  for  a  sup- 
port, according  to  the  terms  of  their  contract; 
and  defendant  failed  and  refused  to  comply 
with  the  contract,  and  refused  to  assist  him  in 
any  way.  In  a  short  time  after  this  he  was 
again  a!djudged  to  be  insane,  and  was  sent 
to  the  asylum,  July  22,  1890,  and  remained 
there  a  consldo^ble  time,  when  again  It  was 
thought  his  mind  was  restored,  and  he  re- 
turned home;  and,  finding  himself  restored 
to  his  right  mind,  again  repeatedly  called  on 
defendant  to  cany  oat  the  contract,  and  de- 
fendant refused  and  failed  to  do  so.  At  the 
time  be  so  called  on  defendant,  he  was,  is 
now,  and  has  been  all  the  time  since  bis  re- 
turn from  the  asylum,  old  and  feeble,  with- 
out means  for  support,  and  unable  to  work 
for  a  living.  Had  he  been,  he  would  not 
have  called  on  him  for  help.  He  prayed  for 
a  judgment  or  decree  requirlug  defendant  to 
specifically  carry  out  his  contract;  that  de- 
fendant pay  him  such  an  amount  of  money 
each  year  during  his  (petitioner's)  lifetime  as 
migbtappeor  to  be  sufficlentfor  a  support  and 
maintenance  for  him,  or  until  he  had  paid 
him  the  amount  of  $500;  and  for  general 
relief.  The  petition  was  filed  June  10,  1892. 
The  demurrer  was  upon  the  grounds  that 
there  was  no  cause  of  action  set  forth,  no 
equity  in  the  complaint,  and  because  the  pe- 
tition showed  on  its  face  that  if  any  such 
contract  was  ever  made  as  that  set  forth,  it 
was  barred  before  the  commencement  of  the 
suit 

Jas.    M.   Towery,    for  plaintiff   in   error. 
Saml.  C.  Dunlap,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(94  Ga.  714) 

NBAIi  LOAN  &  BANKING  CO.  v.  CARR 
et  al. 

CARR  et  al.  v.  NEAL  LOAN  &  BANKING 

CO. 

(Supreme  Court  of  Georgia.    Sept  17,  1894) 

Betti-kment  with  Crbtiitob  —  JcoiciAL  Sale  — 
EFrECT  ON  Third  Persons. 
L  The  verdict,  under  the  evidence  anjJ  the 
law  applicable  thereto,  was  contrary  to  the 
truth  of  the  case.  The  daughters  of  Mrs.  Cerr 
bad  no  interest  in  her  parol  agreement  with 
Neal  which  was  not  subject  to  her  absolute  con- 
trol; and  she,  by  uniting  with  her  husband  in 
effecting  the  settlement  made  through  McCalla, 
bound  herself  and  her  daughters  by  the  results 


of  that  setlement,  she  having  aci]uiesced  in  the 
same  until  after  judgment  was  rendered  against 
McCalla  upon  the  notes  given  by  him,  and  up 
to  the  time  wb«i  the  property  was  sold  by  vir- 
tue of  that  judgment.  By  the  sale  the  title 
passed  to  the  Neal  Loan  &  Banl^ing  Company. 
The  numerous  specific  questions  made  in  the 
record,  many  of  them  mmute  and  of  slight  rel- 
evancy, are  rendered  immaterial  by  the  oou- 
trolling  facts  on  the  merits. 

2.  There  was  no  error  as  to  either  of  the 
matters  excepted  to  in  the  cross  bill  of  eaccep- 
tions. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Rockdale  coun- 
ty;  R.  H.  Clark,  Judge. 

Action  by  the  Neal  Loan  &  Banking  Ck>m- 
pany  against  B.  F.  Carr  and  others  to  recov- 
er land.  Judgment  was  rendered,  and  both 
plaintiff  and  defendants  bring  error.  Re- 
versed. 

The  following  Is  the  substance  of  the  offl- 
clal  report: 

This  action  was  to  recover  parts  of  lots 
339,  340,  and  352;  the  west  half  of  lot  329; 
20  acres  in  the  southeast  comer  of  lot  329; 
all  of  lot  814,  except  50  acres;  40  acres  of 
lots  337  and  354,  except  a  half  interest  there- 
in claimed  by  one  Summers;  the  whole  of 
the  land  sued  for  being  650  acres.  The 
abstract  of  title  relied  upon  consisted  of  a 
deed  from  W.  H.  M.  Austin,  sheriff,  to  pe- 
titioner, covering  the  premises  In  dispute, 
and  23  fi.  fas.  from  the  Justice  court  ot  the 
47inh  district,  G.  M.,  of  Rockdale  county,  in 
favor  of  T.  B.  Neal  et  al.,  executors  of  John 
Neal,  against  A.  C.  McCalla.  It  does  not 
appear  from  the  record  when  the  petition 
was  filed,  but  presumably  It  was  between 
July  25,  1888,  and  August  1.  1888,  as  the 
petition  is  dated  July  25,  1888,  and  service 
thereof  was  acknowledged  August  1,  1888. 
There  was  a  plea,  sworn  to  by  B.  F.  Carr 
"as  agt  for  others,"  of  not  indebted.  Also, 
"that  there  wa«  an  understanding  with  T.  B. 
Neal.  myself.  B.  F.  Carr.  and  Mrs.  Mary  E. 
Carr,  my  wife,  that  this  sale  should  not  be 
so  considered  as  to  affect  no  claims  w  in- 
terest 9B  to  the  amount  of  money  so  paid 
by  Mrs.  B.  P.  Carr."  Also,  "there  was  an 
arrangement  to  this,  on  the  day  of  sale, 
through  Mr.  Jos.  H.  Almand  and  myself,  B. 
F.  Carr,  In  the  sheriff's  office,  before  this 
sale."  Also,  "T.  B.  Neal  agreeing  to  couch 
the  same  in  writing."  B.  F.  Carr  having 
died  intestate,  Huson,  bis  administrator,  was 
made  party  defendant  The  defendants 
Mrs.  CotT  and  Kitty  and  Fannie  Carr  filed 
an  answer,  in  the  nature  of  a  cross  bill,  at 
the  March  term,  1891,  of  the  court  to  which 
an  amendment  was  allowed,  and  the  execu- 
tors, of  the  estate  of  John  Neal  made  par- 
ties. To  the  action  of  the  court  in  allowing 
the  amendment  over  objections  of  plaintiff's 
counsel,  the  original  plaintiff  and  the  execu- 
tors excepted  pendente  lite,  and  upon  it 
assign  error  in  their  final  bill  of  exceptions, 
alleging  that  the  court  erred  because  the  re- 
lief sought  was  not  germ&ne  to  the  original 
issue,  and  the  executors  should  not  hJave 


Digitized  by  V^jOOQIC 


244 


SOUTHEASTERN  BBPOBTEB,  VoL  2a 


(Ga. 


been  made  parties,  and  that  the  court  erred 
in  allowing  the  answer  and  special  pleas,  be- 
cause the  matter  claimed  in  the  answer  la 
barred  by  the  statute  of  limitations,  being 
more  than  four  years  from  the  time  of  the 
alleged  payments  to  the  filing  of  the  claim 
aet  forth  in  the  answer 

After  a  plea  of  the  general  Issue  by  tbe 
respondents  mentioned,  their  answer  al- 
leged: 

Mrs.  Carr  was  the  wife  of  B.  F.  Carr,  and 
the  other  defendants  were  their  children. 
Respondents  were  the  heirs  at  law  with  the 
other  children  of  B.  P.  Carr,  and  the  latter 
died  seised  and  possessed  of  the  lands  men- 
tioned in  the  petition.  Long  prior  to  the 
death  of  B,  P.  CaiT,  respondents  had  a  sep- 
arate estate,  belonging  to  Mrs.  Carr  for  her 
life,  and  after  her  death  to  such  children 
as  she  might  leave  living  at  her  death, 
which  consisted  of  667  acres  lying  in  Rock- 
dale county,  which  was  their  separate  es- 
tate, and  free  from  the  contracts  or  debts  of 
Benjamin  Carr,  all  of  which  more  fully  ap- 
pears by  a  decree  creating  the  separate  es- 
tate, dated  August  22,  1873,  and  recorded 
November  27,  1873.  The  lands  thus  set- 
tled were  paid  for  originally  by  the  father  of 
Mrs.  Carr,  and  constituted  a  portlcoi  of  the 
share  given  her  on  her  marriage,  or  after- 
wards, by  her  father;  tliat  is,  the  money 
paid  for  the  lands  was  intended  by  her  fa- 
ther as  a  gift  to  her,  but  the  separate  estate 
was  not  by  deed  created  and  secured  to  her 
until  August  22,  1873.  At  the  time  of  said 
deed  or  settlement,  B.  P.  Carr  had  also  a 
valuable  estate,— much  more  than  sufficient 
to  pay  all  his  debta  Since  the  creation  of 
said  separate  estate,  Mrs.  Carr  and  her  chil- 
dren have  been  in  the  use  and  enjoyment 
thereof.  About  March,  1874,  B.  F.  Carr, 
needing  money  to  pay  debts,  negotiated  with 
Jotm  Neal  (the  predecessor  of  the  Neal  Loan 
&  Banking  Company,  which,  under  the  will 
of  John  Neal,  succeeded  after  his  death  to 
all  his  moneyed  estate  and  choses  in  action) 
for  borrowing  certain  money,  and  did  bor- 
row of  him  $880,  giving  to  him  nine  notes 
due  nine  months  after  date,  with  Interest  at 
18  per  cent,  dated  March  4, 1874,  eight  of  the 
notes  being  for  $100  each  and  the  other  note 
for  $S0.  Neal  agreed  and  did  assume  to  Carr, 
or  to  pay  off  for  Carr,  a  fl.  fa.  in  favor  of 
Mathewsbn  against  Carr  amounting  to  $620.- 
06;  but,  so  far  as  they  know,  Carr  gave  no 
note  therefor  to  Neal,  and  the  only  evidence 
they  have  of  any  such  loan  or  payment  is  in 
the  bond  for  titles  made  by  Neal  subsequ^it- 
ly  to  Carr.  About  the  same  time,  to  secure 
the  payment  of  said  notes,  Carr  made  to  Neal 
a  deed  to  about  650  acres  of  land  in  the  six- 
teenth district  of  Rockdale  county,  compris- 
ing largely  the  lands  mentioned  In  the  peti- 
tion; and  for  the  purpose  of  completing  th« 
contract,  and  to  show  that  the  deed  was  sim- 
ply as  a  security  for  the  loan,  Neal,  on  April 
9, 1874,  made  to  Carr  his  bond  to  reconvey  the 
land  mentioned,  and  sow  In  dispute,  which 


bond  Is  set  forth.  The  recital  In  ^s  bond 
that  Carr  was  to  pay  on  the  Mathewson  fl 
fa.  $620.06,  with  Interest  at  the  rate  of  18  per 
cent  per  annum,  was  usurious  and  void,  as 
respondents  are  Informed  that  Carr  never.  In 
writing  signed  by  himself,  agreed  to  do  so,  as 
the  statute  then  required,  but  In  law  Carr  was 
only  bound  to  pay  lawful  Interest  When 
Mr&  Carr  learned  of  this  loan,  well  knowing 
that  Carr  was  not,  from  his  habits  or  busi- 
ness methods,  well  qualified  to  meet  the  loan, 
she  had  an  Interview  with  Neal,  who  ex- 
pressed his  doubts  as  to  Carr  ever  being  able 
to  meet  the  loan  without  sale  of  the  land. 
She  proposed  to  Neal  that  she  would  under- 
take to  pay  the  debt— so  much  as  was  legally 
and  Justly  due— from  the  income  of  her  sep- 
arate estate,  If  he  would  agree  to  reconvey 
the  land  to  her  daughters  Kitty  and  Fannie, 
who  were  Interested  in  her  separate  estate, 
and  who  had  agreed  with  her  to  surrender 
their  interest  as  remainder-men,  in  favor  of 
the  other  children,  In  consideration  of  re- 
ceiving a  deed  to  the  land  conveyed  to  Neal  by 
Carr.  This  proposition  was  accepted  by  Neal, 
as  he  expressed  more  confidence  in  securing 
his  money  from  respondent  than  flrom  Carr. 

Relying  fully  upon  this  agreement  and 
Carr  also  agreeing  thereto,  respondent  at 
once,  with  a  view  of  discharging  the  Indebt- 
edness to  Neal,  began,  by  the  strictest  econ- 
omy, and  closest  attention  to  the  manage- 
ment of  her  separate  estate,  to  raise  crops, 
etc.,  and  from  the  crops  raised  on  her  sep- 
arate estate,  in  March  or  April,  1875,  she 
shipped  to  A.  Leyden  14  bales  of  cotton, 
which  brought  $783.55,  which  was  received 
by  Neal  in  part  payment  Of  the  debt  On 
October  20, 1876,  she  shipped  to  M.  L.  Stoval 
18  bales  of  cotton,  which  brought  $756.54, 
and  on  October  21^  1876,  two  bales,  which 
sold  for  $82.25;  the  twenty  bales  aggregat- 
ing $83&79,  which  was  to  be  applied  to  the 
debt  of  Carr,  as  the  same  was  shipped  by 
respondent  to  be  placed  to  the  credit  of  John 
Neal,  and  which  was  so  done.  After  this 
she  paid  to  Neal,  through  his  attorney,  Sims, 
of  the  proceeds  of  certain  cotton  of  hers 
shipped  to  McMahan  &  Stokely,  an  amount 
which  she  does  not  remember.  Neal  has 
received  on  the  debt,  from  her  separate  es- 
tate, up  to  October  26,  1876,  $1,622.34,  in  ad- 
dition to  $650  from  the  sale  of  92  acres  made 
to  H.  P.  Almand,  as  well  as  other  sums  here- 
inafter mentioned.  Having  the  utmost  con- 
fldeuce  In  Neal,  she  did  not  look  personally 
to  the  application  of  these  payments  to  the 
debt  of  her  husband.  But  Neal,  notwith- 
standing said  payments,  without  giving  cred- 
it therefor,  on  April  11,  1879,  Instituted  nine 
suits  against  Carr  in  the  Justice's  court  of 
the  475th  district,  O.  M.,  of  Rockdale  county, 
on  the  nine  notes  heretofore  mentioned;  and 
the  same  went  to  Judgment,  without  defense, 
at  the  May  term,  1879,  of  said  court  All  of 
this  was  without  the  knowledge  or  consent 
of  any  of  respondents,  and  the  full  amount 
seemingly  doe  waa  recovered,  without  any 
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credits  for  the  sums  which  had  been  paid  by 
Mrs.  Carr,  and  which  shonld  have  been  ap- 
plied to  the  notes,  as  stipulated  In  the  bond 
of  Neal.  If  said  payments  had  been  prop- 
erly applied,  the  notes  would  have  been  fully 
paid  off  before  said  salt  Respondent  can 
account  for  this  omission  only  upon  the 
grounds  that  Neal  lived  In  Atlanta,  away 
from  the  scene  of  the  suits,  was  greatly  ad- 
ranced  In  years,  and  was  Immersed  In  a 
large  business;  and  can  only  account  for  the 
negligence  of  Carr,  in  suffering  the  judg- 
ments to  be  rendered,  from  his  well-known 
carelessness  In  his  business,  and  her  great 
conflilence  that  in  her  final  settlement  these 
payments  would  be  properly  allowed  and 
recognized.  Having  procured  these  Judg- 
ments, Neal  executed  and  filed  a  deed  re- 
conveying  said  land  to  Carr,  on  May  24, 
1879,  recorded  May  29,  18T9;  and  on  the 
same  day  the  deed  was  recorded  the  nine  fi. 
fas.  were  levied  upon  the  land  by  a  consta- 
ble, by  making  the  following  entry  upon 
each:  "I  have  this  day  levied  the  within  fl. 
fa.  on  the  following  tracts  of  land,  to  wit, 
in  the  16th  district  of  Rockdale  county,  parts 
of  lots  numbers  340,  339,  352,  829,  814,  and 
837;  all  together  containing  650  acres,  more 
or  less,  same  being  now  In  possession  of  de- 
fendant, and  levied  on  as  property  of  defend- 
ant  B.  F.  Carr,  and  the  property  pointed  out 
by  plaintiff's  attorneys,  this  May  29,  1879." 
Signed  by  the  constable.  These  entries  were 
made  by  the  constable  in  exact  conformity 
to  written  Instructions  given  by  plaintiff's 
attorney.  Said  levies,  under  which  the  land 
was  afterwards  sold,  are  illegal  and  fatally 
defective,  in  that  they  fail  to  describe  plainly 
the  property  thus  levied  upon,  as  the  statute 
required,  and  hence  no  legal  sale  could  be 
made  thereunder.  In  addition  to  the  pay- 
ments above  mentioned,  Mrs.  Carr  paid  Neal, 
in  1878  or  1877,  JlOO  on  said  debt;  but,  not- 
withstanding, Neal  had  the  lands  advertised 
for  sale  under  the  levies  mentioned  on  the 
first  Tuesday  in  May,  1883,  and  bid  them  off 
at  the  sale  at  the  price  of  $2,500,  according  to 
the  recitals  in  the  sheriffs  deed.  Neither  re- 
spondents nor  Carr  ever  regarded  this  sale 
as  legal  or  binding,  for,  so  far  as  they  know, 
no  credit  was  ever  allowed  Carr  for  the  pre- 
tended price  given  for  the  land,  either  on 
the  fl.  fa.  under  which  the  sale  was  had,  for 
said  amount  would  have  largely  overpaid 
any  balance,  if  any  there  was,  or  the  debt 
claimed  by  Neal  to  be  due  him  from  Carr, 
and  the  subsequent  conduct  of  Neal  showed 
that  he  claimed  a  portion  of  the  debt  to  be 
due,  and  he  never  asked  to  evict  Carr  from 
the  land  under  the  sale.  So  far  as  respond- 
ents know,  Neal  paid  no  money  on  said  sale, 
and  they  do  not  know  what  amount  he  bid 
off  the  land  at;  but  the  sale  did  not  affect 
the  agreement  made  with  Neal  by  Mrs.  Carr, 
that,  whenever  she  paid  the  amount  due  on 
said  debt,  Neal  was  to  reconvey  the  land  to 
Kitty  and  Fannie  Carr,  and  upon  this  she 
and  Neal  acted  after  said  8al&    The  only 


modification  of  the  original  agreement  was 
that  on  her  application  to  Neal  he  agreed,  on 
January  25, 1877,  to  reduce  the  rate  of  Inter- 
est she  was  to  pay  on  the  debt,  "but  unpaid 
interest  at  the  rate  of  twelve  per  cent  In- 
stead of  eighteen."  No  credit  was  allowed 
to  Carr  from  the  sale  of  the  land,  nor  were 
the  fi.  fas.  credited  with  any  amount  received 
therefrom.  On  January  19,  1884,  and  after 
Neal  held  his  pretended  title  to  the  land,  he 
Insisted  he  should  be  paid  $800  on  the  debt, 
and  Mrs.  Carr  having  no  means  of  knowing 
then  what  was  the  balance  due  on  the  debt, 
but  being  anxious  to  do  all  she  could  for  her 
daughters,  to  procure  a  deed  to  them,  she 
and  Carr  consented  for  Neal  to  sell  to  Al- 
mand  92  acres  of  the  land  for  $650,  and  to 
'make  ont  the  balance  of  the  $800  she  gave 
a  check  on  her  son-in-law  George  S.  Jones 
for  $150,  which  was  accepted,  and  she  paid 
$10  (?)  In  cash  besides,  which  check  was  duly 
paid;  and  on  this  payment,  with  her  consent 
and  that  of  Carr,  Neal  made  a  deed  to  Al- 
mand  for  the  92  acres,  and  said  amount  vras 
to  be  credited  on  the  debt  of  Carr.  In  all 
of  these  payments  she  never  had  an  oppor- 
tunity of  investigating  the  amount  of  the 
debt,  and  she  does  not  remember  tiaving  seen 
any  papers,  but  trusted  implicitly,  in  making 
all  of  the  payments,  to  the  statements  of 
Neal,  and  If  the  papers  had  been  submitted 
to  her  she  would  not  have  been  able  to  de- 
termine, herself,  how  the  debt  had  been  en- 
larged  by  accumulated  interest  Neal,  prob- 
ably being  satisfied  that  the  title  he  held  un- 
der the  sheriff's  sale  was  not  good,  sold  the 
land  to  A  C.  McCalla,  taking  his  notes  there- 
for, and  giving  him  bond  for  titla  McOalla 
paid  no  money,  and  subsequently  these  notes 
were  put  in  Judgment  the  lands  levied  on, 
and  Neal  again  became  the  purchaser  at 
sherUTs  sale,  with  a  view  to  fortify  his  title. 
This  nominal  sale  to  McCalla  was  in  vlola^ 
tton  of  the  contract  Neal  made  with  Mr& 
Carr,  and  is  not  binding  upon  her.  At  the 
time  of  this  sale  she  did  not  know  what  bal- 
ance Neal  claimed  to  be  due  him  from  Carr, 
but  supposed,  from  the  payments  she  had 
made,  she  had  discharged  a  large  portion. 
If  not  the  whole,  of  the  debt  She  Is  inform- 
ed that  at  the  time  of  this  sale,  McCaUa 
knew  of  the  agreement  she  had  made  with 
NeaL  The  portion  of  lot  229  (?)  Included  In 
the  deed  made  by  Carr  to  Neal  was  not  at 
the  time  the  property  of  Carr,  but  was  the 
separate  property  of  Mrs.  Carr.  Respond- 
ents prayed  for  an  accounting  between  thei» 
and  plaintiff,  successor  of  Neal,  under  tlw 
agreement  made  with  Neal,  so  as  to  ascer 
tain  the  amount  originally  loaned  by  Neal  to 
Carr,  at  what  rate  of  Interest,  and  whether 
any  portion  was  usurious,  what  paymentv 
had  be«i  made  on  the  debt,  what  remaln« 
unpaid,  what  overpaid,  and  what  is  th« 
amount  of  the  excess;  that  the  levy  and  sale 
in  May,  1883,  be  decreed  void;  that  If  the 
payments  made  on  the  debt  be  fbund  to  have 
satisfied  the  claim,  plaintlfl  be  decreed  t* 
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execute  title  to  the  land  to  Mrs.  Carr  for  the 
use  of  Kitty  and  Fannie  Carr,  and  the  ac- 
tion of  ejectment  be  perpetually  enjoined; 
that  If  it  should  appear  that  there  is  a  bal- 
ance due  on  the  debt,  if  it  be  paid  off  by  re- 
spondents, they  may  bare  decree  for  speciflc 
performance,  as  above  prayed  for.  Since 
the  commencement  of  the  suit,  Carr  has  died 
insolvent,  and  respondents  hare  no  effectual 
remedy  against  his  estate.  They  further 
prayed  that  If  they  were  not  entitled  to  the 
decree  asked  for  above,  recovering  the  land, 
Mrs.  Carr  have  decree  for  the  money  she 
paid  Neal  out  of  her  separate  estate,  with  in- 
terest, on  the  debt  of  Carr,  and  which  was 
received  by  Neal,  luiowlng  it  was  her  sep- 
arate estate;   and  for  general  relief. 

The  amendment  to  this  answer  alleged:  In 
reference  to  the  pretended  sale  made  In  1887 
by  the  sheriff  under  the  fl.  fas.  against  Mc- 
Calla,  neither  of  respondents  was  present 
at  this  sale.  They  were  informed  the  land 
was  bid  off  by  Thomas  B.  Neal,  representing 
bis  father,  John  Neal,  and  they  did  not  know 
to  whom  title  was  made  until  long  after- 
wards, and  no  possession  passed  out  of  re- 
spondents; but  they  have  since  learned  that 
the  title  was  executed  to  the  Neal  I^oan  & 
Banking  Company,  and  that  it,  though  a 
coriioration,  is  composed  of  all  the  legatees 
under  the  will  of  John  Neal,  and  therefore 
privy  In  estate,  and  holding  under  John  Neal, 
under  the  will,  and  as  stockholders  in  said 
company,  without  paying  any  consideration 
therefor.  In  view  of  these  facts,  respond- 
ents pray  that  the  executors  of  John  Neal, 
of  Fulton  county,  be  made  parties  defendant 
to  this  cross  bill,  and  ask  that  If  it  be  found 
tliat  they  (respondents)  are  entitled  to  specif- 
ic performance,  as  prayed  for  in  the  cross 
bill,  the  sheriff's  deed  to  the  Neal  Loan  & 
Banking  Company  be  canceled,  and  the  ex- 
ecutors .decreed  to  execnte  a  deed  to  Kitty 
and  Fannie  Carr  as  agreed  by  John  NeaL 
▲s  in  their  original  cross  bill  and  answer 
they  pray  for  an  accounting  as  therein  men- 
tioned, it  becomes  necessary  that  the  execu- 
tors should  be  made  parties,  with  a  view  to 
have  snch  accounting  and  decree  thereon. 
The  sale  under  which  plaintiffs  claim  title 
was  Illegal  and  void.  Before  the  sale  was 
made,  Thomas  B.  Neal  and  B.  F.  Carr,  on  the 
day  of  sale,  bad  a  conference,  and  instructed 
the  officer  selling  not  to  cry  the  prc^perty, 
bat  to  knqck  it  off  on  the  first  bid;  and  in 
pursuance  of  these  Instructions  said  Neal 
made  the  first  bid,  at  $1,500,  for  nearly  600 
acres  of  land,  which  was  immediately  knock- 
ed off  to  him  in  pursuance  of  said  agreement, 
when  In  fact  the  land  was  worth  some  $5,000, 
tbns  greatly  injuring  the  respondent,  who 
had  paid  the  whole  of  the  debt  .of  Carr  to 
Neal  before  that  time,  under  the  agreement 
heretofore  set  forth. 

The  executors  of  Neal  were  made  parties 
at  the  March  term,  1891,  and  pleB.ded  the 
statute  of  limitations.  At  the  September 
term,  18dl,  they  pleaded  to  the  Jurisdiction 


on  the  ground  of  nonresidence  in  the  county 
of  Bockaale,  alleging  that  they  are  residents 
of  Fulton  county,  and  that  the  superior  court 
of  that  county  alone  had  Jurisdiction  of 
them.     They  also  pleaded  not  indebted. 

By  direction  of  the  court  the  cause  was  re- 
ferred to  an  auditor,  who  made  a  report  To 
this  report  the  banking  company  and  the  ex- 
ecutors filed  exceptions  of  law  and  fact. 
After  hearing  and  considering  the  same  the 
presiding  Judge  passed  an  order  disposing  of 
the  exceptions  as  follows:  "First.  That  there 
are  so  many  exceptions,  divided  into  those 
of  law,  those  of  fact,  and  mixtures  of  law  and 
fact,  that  it  Is  Impossible  to  make  a  distinc- 
tion between  many  of  them,  nor  is  such  nec- 
essary to  a  proper  adjudication  upon  each  ex- 
ception. Second.  That  there  are  a  few  excep- 
tions which  lie  at  the  foundation  of  the  case, 
and  an  adjudication  upon  them  will  control, 
and  are  inclusive  of  the  minor  exceptions. 
Third.  That  I  sustain  the  exception  to  the  au- 
ditor's report  as  to  the  calculation  made  by  the 
auditor,  and  the  result  arrived  at  from  said 
calculation,  upon  the  evidence  submiited  and 
proposed  to  be  submitted  upon  the  issue  as 
to  the  state  of  the  indebtedness  between  the 
parties.  Fourth.  That  I  sustain  the  auditor's 
report  to  the  effect  that  all  the  transactions 
between  the  parties  are  yet  open  to  adjust- 
ment,  inclusive  of  the  sheriff's  sale,  and  that 
the  Neal  Loan  &  Banking  Company  are  the 
successors  of  John  Neal,  and  is  Ixtund  by 
whatever  the  executors  of  John  Neal  would 
be  bound.  Fifth.  That  all  exceptions  to  au- 
ditor's report  incident  to  the  controlling  ex- 
ceptions stated  are  either  sustained  or  not 
sustained  as  they  may  relate  to  each  of  said 
exceptions.  Sixth.  That  upon  the  trial  be- 
fore the  Jury  of  the  issue  made  upon  the  ex- 
ceptions to  the  report  the  evidence  accom- 
panying the  report  may  be  used,  wherever 
applicable,  to  illustrate  first  what  amount  is 
yet  due  the  executors  of  John  Neal,  or  the 
Neal  Loan  &  Banking  Company,  upon  the 
several  transactions  with  either,  subject  to 
the  Judgment  of  the  presiding  Judge  as  to  the 
admissibility  or  nonadmissibility,  and  that 
whatever  amount,  if  any,  shall  be  found  due, 
that  the  Judgments,  deed,  and  bonus  for  ti- 
tles, and  the  IVie,  shall  retain  their  respective 
liens  and  rights." 

To  some  of  these  rulings  the  exceptants  ex- 
cepted pendente  lite,  and  as  to  them  assign 
error  in  their  final  bill  of  exceptions.  These 
assignments  of  error  are:  That  the  Judge  err- 
ed in  the  fourth  finding.  That  be  erred  lu 
not  passing  on  and  deciding  each  exception 
of  law  and  fact  made  by  exceptants  seriatim. 
Tliat  be  erred  in  not  submitting  all  of  the 
questions  of  fact  raised  by  the  exceptions  to 
a  Jury,  under  the  constitution  and  laws  of 
the  state.  Especially  is  this  so  in  this  case, 
as  the  Judge  submitted  certain  questions  of 
fact  to  a  Jury,  as  shown  by  his  Judgment  on 
the  exceptions.  That  he  erred  in  overruling 
plaintiff's  exceptions  to  the  report  that  the 
plea  of  the  statute  of  limitations  was  not  sus- 
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talned.  That  he  erred  in  OTemillng  plain- 
tiff's exceptions  to  the  auditor's  report,  in 
wliich  he  held  that  Mrs.  Carr  was  not  estop- 
ped by  the  agreement  entered  Into  on  Jan- 
nary  10,  1884,  between  her  and  her  husband, 
on  the  one  part,  and  A.  C.  McCalla,  on  the 
other,  from  contesting  the  amount  due  on 
the  McCalla  notes.  And  that  the  Judge  err- 
ed in  not  sustaining  plaintiff's  exceptions  to 
the  auditor's  report,  in  which  he  found  that 
the  testimony  in  regard  to  transactions  be- 
tween John  Neal  and  said  Carrs  was  compe- 
tent testimony  against  plaintiff.  In  behalf 
of  the  executors  of  John  Neal,  it  was  alleged 
that  the  Judge  erred  In  not  sustaining  their 
exceptions  to  the  auditor's  report,  in  which 
he  found  that  the  plea  to  the  Jurisdiction  by 
the  executors  was  not  well  takm. 

The  questions  and  issues  of  fact  on  the 
exceptions  ordered  submitted  to  a  Jnry,  as 
above  set  forth,  were  tried,  and  a  verdict 
was  rendered  in  favor  of  the  defendants. 
A  motion  for  new  trial  was  made  by  the 
banking  company  and  the  executors,  which 
motion  was  overruled,  and  to  this  ruling, 
also,  they  excepted. 

By  cross  bill  of  exceptions,  Mrs.  Oarr,  Kit- 
ty Carr,  and  Huson,  administrator,  alleged: 
On  the  trial  the  banking  company  offered  in 
evidence  a  paper  purporting  to  be  a  calcula- 
tion as  to  a  certain  indebtedness  and  the 
payments,  which  was  shown  to  be  in  the 
handwriting  (the  figures)  of  A  B.  Sims,  de- 
ceased, the  attorney  of  John  Neal,  which  was 
found  among  the  papers  of  Sims  after  his 
death.  To  the  introduction  of  this  calcula- 
tion In  evidence  defendants  objected  on  the 
grounds:  (1)  They  were  simply  the  sayings 
of  Sims,  attorney  of  Neal,  and  Incompetent 
a»  evidence  against  defendants.  (Z)  There 
was  no  sufficient  evidence  that  these  defend- 
ants, or  any  of  them,  wen  present  when  the 
calculation  was  made,  or  that  the  calcula- 
tion was  ever  submitted  to  them,  or  either 
of  them,  for  examination  ot  tLpproval.  (8) 
There  was  no  evidence  that  such  calculations 
were  ever  made  by  Sims  at  their  direction 
or  by  their  consent,  x  that  they  were  ever 
made  the  basis  of  any  note  or  paper  or  set- 
tlement between  these  defendants  and  John 
NeaL  These  objections  were  ovomled,  and 
this  ruling  is  alleged  as  error. 

A  O.  McCalla,  O.  W.  Oleaton,  and  Geo. 
Westmoreland,  for  plaintiff  In  errw.  A  M. 
Spe^r,  J.  B.  Irwin,  Stewart  &  Daniel,  and 
O.  Anderson,  for  defendants  in  error. 

PER  CURIAM.  Judgment  on  the  main 
bill  of  exceptions  reversed;  on  the  cross  bill, 
affirmed. 


OS  (te.  476) 

POUNDS  V.  STATB. 
(Supreme  Court  of  Georgia.    Oct  IS,  1894.) 
Baps— Instkootioms— UAPJicrrr  to  Conmnt— R»> 

IIAHK8  or  COUNHI. 

Where,  upon  the  trial  of  an  indictment 
for  rape  alleged  to  have  been  committed  upon  a 


female  between  the  agea  of  10  and  11  years,  it 
appeared  that  sexual  Intercourse  Was  accom- 
plished, and  the  main  question  at  issueu  thec» 


capable  of  consenting  to  the  act  or  not,  and 
the  court  having  several  times.  In  sabstanoe. 
Instructed  the  jnry  that,  although  she  was  over 
10  years  old,  yet,  if  she  was  a  child  in  stature^ 
constitution,  and  physical  and  mental  develop- 
ment, and  they  believed  from  her  age  and  ap- 
pearance that  she  was  Incapable  of  consenting; 
the  accused  would  be  guilty,  although  she  made 
no  objection  to  the  intercourse,  it  was  also  the 
duty  of  the  court  to  charge  the  Jury  that  if 
they  believed  she  waa  capable  of  consenting, 
and  did  actually  consent,  the  accnsed  should  be 
acquitted.  The  failure  to  so  charge  is  cause 
for  a  new  trial  in  a  close  case  like  the  present, 
taking  this  omission  in  connection  with  the  fact 
that  the  court  allowed  the  solicitor  general.  In 
his  condnding  aigument  to  state  to  the  jnry, 
over  objection  of  coansu  for  the  accused,  that 
"the  age  of  consent  in  many  states  is  higher 
than  in  this  state,  and  should  be  made  higher 
here;  and  a  committee  of  ladies  waited  on  the 
judiciary  committee  of  the  last  house  of  rep- 
resentatives,  and  urged  that  the  age  of  con- 
sent be  raised  to  12  years  In  this  state." 

(Syllabns  by  the  CourL) 

Error  from  superior  court,  Haralson  coun- 
ty;  C.  G.  Janes,  Judge. 

Jesse  Pounds  was  convicted  of  rape,  and 
brings  error.    Reversed. 

B.  S.  Griffith  and  Edwards  &  Edwards, 
for  plaintiff  In  error.  A  Richardson,  8oL 
Gen.,  and  J.  M.  Terrell,  Atty.  Gen.,  for  th« 
Stata 

PER  CURIAM.    Judgment  reversed. 


an  an.  iss) 

PHILLIPS  V.  GEORGIA  RAILROAD  & 

BANKING  CO. 
(Supreme  Court  of  Georgia.     Nov.  27, 1893.) 

CaBBIKB  op  FaSSENGIBS — CONTBAOT  LlHITINO  Ll- 
ABIUTT  —  RSTDRir  TlOXBT  —  COHUITION  AB  TO 

Uaa. 

According  to  the  Code  (section  2068),  a 
common  carrier  cannot  limit  his  legal  liability 
by  any  notice  or  entry  on  tickets  sold.  With- 
out making  an  express  contract  with  the  pas- 
senger, a  railroad  company  cannot,  after  selling 
a  return  ticket,  and  receiving  pay  therefor, 
exact  of  the  passenger,  as  a  condluon  of  return- 
ing on  the  ticket  that  he  shall  sign  it,  and  that 
the  signature  inall  be  attested  by  a  given 
agent,  who  shall  stamp  it.  This  is  trne,  al- 
though the  ticket  delivered  to  the  passenger  be 
sold  at  a  reduced  price,  and  limited  as  to  time, 
and  may  indicate  on  its  face  that  It  is  to  be 
signed,  attested,  and  stamped,  and  that  it  can- 
not be  used  unless  these  requisites  be  complied 
with. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  Mrs.  Lizzie  Phillips  against  the 
Georgia  Railroad  &  Banking  Company. 
There  was  a  Judg:ment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Fleming  &  Alexander  and  Arnold  &  Arnold, 
for  plaintlfl  In  &erix.  Jos.  B.  Oumming  and 
Bryan  Oommlng,  for  defendant  in  error. 

BLECKLEY,  C.  J.  The  law  of  this  case  Is 
contained  In  section  2068  of  the  Ood%  which 
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Kads  as  follows:  "A  common  carrier  can- 
not limit  his  legal  liability  by  any  notice 
given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  make 
an  express  contract  and  will  then  be  governed 
thereby."  Here  the  ticket  was  prepared  In 
contemplation  that  an  express  contract  would 
be  made,  but  none  was  made  In  fact.  The 
purchaser  of  the  ticket  was  not  requested  to 
make  any;  and,  even  If  be  had  noticed  the 
terms  of  the  instrument,  he  might  well  have 
concluded  that  the  purpose  indicated  tfaere- 
.by— of  bavins  an  express  contract— bad  been 
abandoned  by  the  company.  It  is  not  disput- 
ed that  payment  was  made  for  transporta- 
tion both  ways;  that  Is,  to  go  to  Augusta 
and  return.  Tills  payment  and  Its  acceptance 
raised  a  legal  obllga;tlon  oa  the  part  of  the 
carrl&e  to  furnish,  not  a  part  only,  but  the 
whole  of  the  transportation  paid  for.  It 
Is  now  insisted  that  this  legal  liability  was 
limited  by  an  express  contract,  wblch  ren- 
dered the  undertaking  of  tlie  company  with 
reference  to  return  transportation  conditional 
upon  acts  to  be  done  in  Augusta.  The  whole 
controversy  is  thus  resolved  into  the  ques- 
tion whether  there  is  evidence  that  such  a 
contract  was  made.  It  Is  quite  clear  that 
the  contract  which  the  company  intended 
to  create  was  never  created.  There  is  no 
written  evidence  of  such  contract,  and,  as 
far  as  the  parol  evidence  goes,  it  tends  to 
disprove,  rather  than  to  prove,  the  making 
of  any  express  contract  whatever.  The  ticket 
was  bought  with  an  understanding  that  It 
was  limited  in  pohit  of  time,  and  the  at- 
tempt to  use  it  was  within  that  limit  After 
selling  it,  and  receiving  pay  for  it,  without 
making  any  contract  that  it  was  to  be  signed, 
attested,  and  stamped  in  Augusta,  the  com- 
I>any  had  no  rlgjit  to  impose  that  condition 
upon  the  use  of  it.  As  to  what  is  an  express 
contract,  and  the  difference  between  it  and 
a  contract  implied  in  fact,  see  Keener,  Quasi 
Gont  p.  6b    Judgment  reversed. 


(M  Oa.  6(B) 

TEIPP  V.  STATB. 
(Supreme  Oonrt  of  Georgia.     Oct.  8,  1894.) 

Cakbtih*  Phtolt— SnmciKsor  or  Bvidsmcs— 

Nbw  Triau 

The  evidence  warranted  the  verdict,  the 

newly-discovered  evidence  is  cumulative  only, 

and  tliere  was  no  error  in  denying  a  new  trial. 

(SyUabns  by  the  Ck>nrt) 

Error  from  saperior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Robert  Tripp  was  convicted  of  carrying  a 
pistol  concealed,  and  brings  error.   Affirmed. 

The  following  is  the  official  report: 

Tripp  was  indicted  for  carrying  a  pistol 
concealed,  and  was  found  guilty.  His  mo- 
tion for  a  new  trial  was  overruled,  and  be  ex- 
cepted. The  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.;  also  because  of  certain  newly- 
discovered  erldence.    The  evidence  for  the 


state  was  to  the  following  effect,  In  sub- 
stance: Defendant,  with  Will  Jones  and  otb- 
era,  came  to  the  door  of  one  Bonner,  in  Floyd 
county,  at  about  9  o'clock  at  night,  when  a 
dance  was  going  on.  Will  Jones  called  out 
through  the  back  room  door,  "The  despera- 
does have  come."  Shortly  afterwards  the 
defendant  came  Into  the  room  where  the 
dancing  was  in  progress,  and  went  over  to 
where  Bonner  was,  and  took  Bonner's  girl 
over  to  a  comer  opposite  the  chimney.  Some 
of  the  boys  came  crowding  after  him.  There- 
upon defendant  told  them  not  to  crowd  tilm, 
and  Immediately  pointed  two  pistols  up- 
wards, and  fired  into  the  ceiling.  The  lights 
were  not  put  out  The  pistols  were  con- 
cealed under  defendant's  coat  taU.  Bonner 
then  came  up  to  defendant,  and  asked  him 
to  give  up  the  pistols,  and  not  to  raise  a  row. 
Defendant  said  he  would  put  the  two  pistols 
up,  and  thereupon  raised  his  coat  tail,  and 
simultaneously  put  his  pistols  in  each  of  the 
rear  pockets  of  his  pantaloons.  Defendant 
was  not  scuffling  with  any  one  over  a  pistol 
at  Bonner'a  Will  J<mea  claimed  the  two  pis- 
tols defendant  had.  For  the  defendant  the 
testimony  was  to  the  following  effect:  De- 
fendant went  with  Jones,  Joe  Campbell,  and 
others  to  Bonner's.  They  were  getting  along 
aU  right,  when  Campbell  commenced  cursing 
defendant,  and  threatening  to  shoot  bim. 
Defendant  tried  to  grab  the  pistol  in  Camp- 
bell's bands.  Scuffling  started,  and  the  pis- 
tol went  off,  the  ball  hitting  up  on  the  side  of 
the  wall  higher  than  a  man  could  reach.  De- 
fendant did  not  bring  any  pistol  to  the  dance. 
Defendant  gave  the  pistol  back  to  CampbelL 
Jones  did  not  ask  Bonner  to  get  the  pistol 
away  from  defendant  for  him,  nor  did  he 
claim  ttuU  the  pistol  was  his.  In  support  of 
the  groimd  as  to  newly-dlsoovered  evidence 
defendant  produced  the  affidavit  of  Evans  to 
Campbell:  He  went  with  defendant  and  oth- 
ers to  the  dance  at  Bonner'a  A  pistol  was  fired 
in  the  house,  and  he  came  immediately  to  see 
who  was  doing  the  shooting.  He  saw  de- 
fendant with  one  pistol  In  his  hand.  De- 
fendant never  put  the  pistol  in  liIs  pocket 
while  they  were  in  the  houses  but  kept  it  in 
his  hand,  in  full  view.  Deponent  stayed  In 
the  house  with  the  defendant  until  defend- 
ant, d^>onent,  Jones,  and  others  left  together 
to  go  home.  D^endant  still  had  the  pistol 
in  his  hand,  carrying  it  After  they  had  got- 
ten about  half  a  mile  from  the  house,  defend- 
ant gave  Jones  the  pistol,  as  Jones  claimed  it 
was  his.  Defendant  never  had  the  pistol  c<mi- 
cealed  from  the  time  of  a  second  or  two  after 
it  was  fired  in  the  dancing  room  until  they 
parted.  Deponent  never  saw  two  pistols  in 
defendant's  hands  on  that  night  Also  the 
affidavit  of  Lizzie  Orlffln:  She  was  at  the 
dance.  Defendant  had  some  words  with 
Campbell,  and  then  a  pistol  went  off.  De- 
fendant fixed  only  one  shot,  and  had  only  one 
pistol  there  that  night  About  a  minute  af^ 
er  the  pistol  fired,  Bonner  came  to  defendant, 
and  said  sometblng  d^onent  coold  not  hear. 
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Defendant  had  tbe  pistol  In  his  hand  then. 
Bohner  then  walked  away,  defendant  stlU 
haying  the  pistol  in  his  hand,  unconcealed. 
Campbell  then  came  up  to  defendant,  and 
they  went  out  doors,  defendant  carrying  the 
pistol  in  his  hand.  After  they  stayed  out 
doors  a  short  while,  they  came  back,  and 
commenced  talking  in  a  friendly  manner,  de- 
fendant still  carrying  tbe  pistol  in  bis  hand, 
BO  it  could  be  easily  seen.  The  dance  broke 
up  very  soon  after  this.  Deponent  did  not 
see  defendant  conceal  or  put  the  pistol  in  his 
pocket,  and  did  not  see  but  this  one  pistol  or 
hear  of  but  this  one  there  that  night  Also 
the  affidavit  of  Singleton  Ford:  He  was  at 
the  dance.  When  the  pistol  was  fired,  he, 
together  with  Joe  Newton  (one  of  the  main 
witnesses  for  the  state),  Bonner,  and  others, 
were  in  the  room  adjoining  where  the  pistol 
was  fired.  As  soon  as  it  was  fired,  deponent 
and  Bonner  went  into  the  room,  but  Newton 
rushed  out  of  the  bouse,  and  never  returned, 
BO  far  as  deponent  knows.  Newton  called  to 
his  wife  to  go  back  and  bring  his  fiddle,  a 
circumstance  that  caused  a  good  deal  of 
amusement  at  the  time,  in  that  be  was  will- 
ing to  put  his  wife  into  what  be  thought  was 
danger,  but  declined  to  go  himself.  There 
was  only  one  shot  fired,  and  deponent  saw  no 
pistol  when  he  went  into  the  room  with  Bon- 
ner. Deponent  was  one  of  the  witnesses  sub- 
poena«d  by  the  state  In  the  case.  Also  tbe 
afildavlt  of  counsel  for  the  defendant  as  to 
their  ignorance  of  the  alleged  newly-discov- 
ered evidence  until  after  the  trial,  and  as  to 
their  diligence  in  preparing  for  trial.  Also 
the  affidavit  of  defendant:  He  did  not  have 
an  opportunity  to  look  up  any  evidence,  or 
talk  to  any  of  the  parties,  except  those  in  jail 
with  him,  who  were  at  the  dance  at  Bon- 
ner's, on  account  of  his  being  in  jail  since  No- 
vember 27,  1883.  (The  offense  was  alleged 
to  have  been  committed  November  26,  1893.) 
He  did  not  know  what  Evans  or  Campbell 
would  testify  to,  not  knowing  what  knowl- 
edge Campbell  had,  nor  having  any  opportu- 
nity to  talk  to  him  about  the  case.  He  sup- 
posed Will  Jones  was  hostile  to  him,  as  the 
same  charge  was  brought  against  Will,  and 
for  that  reason  did  not  talk  to  Will  about  the 
case. 

J.  W.  Ewing  and  A  O.  Ewing,  for  plaintiff 
in  error.  W.  3.  Nunnally,  Sol.  Oen.,  for  the 
State. 

FEB  CURIAM.    Judgment  affirmed. 


(«i  On.  74) 

MANSFIELD  et  al.  v.  STATE. 

(Snpreme  Court  of  Georgia.     April  16,  1894.) 

"Chimikal  Cjlsb  TMsn"  —  What  Uonstitotbs— 

BiLi.  o»  ExosPTioNS— Time  of  Filiso. 

Where  a  criminal  case,  originating  in 
the  comity  court,  and  resalting  in  a  conviction, 
was  carried  by  certiorari  to  the  superior  court, 
and  there  dismissed,  it  was,  within  the  mean- 
ing of  tlie  act  of  September  7, 1891,  a  "criminal 
case  tried"  in  the  latter  court.     Conseqnently, 


where  tbe  bill  of  exceptions  assigning  as  error 
the  dismissal  of  the  certiorari  was  not  tend«ed 
and  certified  within  20  days  from  the  date  of 
tbe  decision  complained  of,  the  writ  of  error 
must  be  dismissed. 

(Syllabus  by  the  CJourt.) 

Error  from  superior  court,  Decatur  county; 
B.  B.  Bower,  Judge. 

Tom  Mansfield  and  others  were  convicted 
of  assault  and  battery,  and  bring  error. 
Writ  of  error  dismissed. 

W.  M.  Harrell,  A  H.  Kussell,  D.  A  Rus- 
sell, and  Harrison  &  Peepies,  for  plaintiffs  In 
error.  P.  S.  Harrell,  Sol.  Co.  Ct,  and  W.  N. 
Spence,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Mansfield  and  others  were 
Jointly  tried  for  assault  and  battery  in  the 
county  court  of  Decatur  county,  and  convict- 
ed. They  took  the  case  by  certiorari  to  the 
superior  court,  and  there,  on  the  trial,  the 
presiding  Judge,  on  motion,  dismissed  the  cer- 
tiorari, because,  In  his  opinion,  the  affidavit 
attached  to  the  petition  was  insufficient  in 
law.  In  this  court  a  motion  to  dismiss  the 
writ  of  error  was  made  and  sustained,  be- 
cause the  bill  of  exceptions,  assigning  as  er- 
ror the  dismissal  of  the  certiorari,  was  not 
tendered  and  certified  within  20  days  from 
the  date  of  the  decision  complained  of,  as 
required  by  the  act  of  September  7,  1891. 
This  act  provides  that  bills  of  exceptions  In 
criminal  cases  shall,  as  to  the  time  and  man- 
ner of  signing,  filing,  serving,  transmitting, 
and  hearing,  be  governed  In  all  respects, 
where  applicable,  by  the  laws  of  force  at  the 
time  of  Its  passage  in  reference  to  bills  of 
exceptions  in  cases  of  Injunction.  In  these 
latter  cases  the  bill  of  exceptions  must  be 
tendered  and  certified  within  20  days.  The 
question  is,  was  the  case  at  bar  a  "criminal 
case  tried,"  within  the  meaning  of  that  act? 
We  think  it  was.  It  was  a  case  of  some 
kind,  and  there  Is  no  class  of  cases  to  which 
It  could  possibly  belong,  except  criminal 
cases.  It  was  a  prosecution  by  the  state 
against  the  accused  for  a  criminal  ofTense 
against  the  laws  of  the  state;  The  fact  that 
It  originated  in  the  county  court,  which  has 
Jurisdiction  to  try  and  finally  dispose  of  mis- 
demeanors, does  not  make  It  any  the  less  a 
criminal  case;  and,  besides,  the  policy  of  the 
act,  in  providing  for  the  more  speedy  deter- 
mination of  criminal  cases,  is  fully  as  ap- 
plicable to  cases  originating  In  the  county 
court  as  in  any  other  court  of  criminal  JurUh 
diction.     Writ  of  error  dismissed. 


(94  Qa.  73) 
JONES  V.  STATE. 
(Snpreme  Conrt  of  Georgia.     April  16,  1894.) 

Homicide — New  Tkial — Trivial  Errors. 
On  the  facts  in  evidence,  a  verdict  for 
murder  followed  as  a  necessary  consequence; 
and  there  was  no  error  in  denying  a  new  trial, 
although  some  minor  errors  and  inaccuracies 
may  have  been  committed  in  the  course  uf  the 
trial. 


(Syllabus  by  the  (3ourt.) 
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(Ga. 


Error  from  anpetfor  court,  Mnacogiee  comi- 
ty;  W.  B.  Bntt,  Jndge. 

Daniel  Jonas  was  cooTlcted  of  mnrder,  and 
brings  error.    Affirmed. 

M.  H.  Blandford  and  J.  M.  McNeill,  for 
plaintiff  In  Mror.  S.  P.  Gilbert,  SoL  Gen., 
and  J.  M.  Torell,  Atly.  Gen.,  for  the  State. 

LUMPKIN,  J.  How  such  cruelty  as  was 
disclosed  by  the  record  In  this  case  Is  possi- 
ble, can  be  accounted  for  only  upon  the  doc- 
trine oif  total  depravity.  The  accused  brutal- 
ly and  unmercifully  beat  to  death  his  niece, 
a  helpless  girl,  to  whom  he  owed.  In  loco 
parentis,  every  duty  of  kindness  and  protec- 
tion. It  Is  unnecessary  to  mar  the  pages  of 
this  report  with  the  heart-sickening  details 
of  his  atrocious  conduct  It  Is  probably  true 
that  be  did  not  actually  intend  to  cause  the 
death  of  the  girl,  but  there  was  no  oth«r  rear 
sonable  or  natural  consequence  of  his  acts. 
He  Is,  therefore,  to  ihe  full  extent,  responsi- 
ble in  law  for  what  he  did,  and  is  beyond 
doubt  a  murderer,  whether  the  actual  in- 
tention to  kill  existed  or  not  His  motion 
toe  a  new  trial  contains  many  grounds,  a 
close  examination  of  which  will  perhaps  dis- 
close the  commission  of  some  minor  errors 
and  inaccuracies  during  the  trial;  but,  as 
the  verdict  for  murder  was  the  only  one 
which  could  be  legally  found,  they  are  imma- 
terial and  unimportant  There  would  be  no 
wisdom  or  Justice  in  ordering  another  trial 
of  a  case  which  has  already  had  a  perfectly 
lawful  and  proper  termination.  The  Jury 
saw  props:  not  to  make  a  recommendation  to 
mercy,  and  the  accused  has  forfeited  his 
life.  We  trust  his  awful  fate  will  be  a 
solemn  warning  to  others  who  may  be  tempt- 
ed to  follow  his  unfortunate  example.  Judg- 
ment affirmed. 


(»6  Ga.  470) 

WALLAOB  T.  8TATB. 

(Supreme  Court  of  Georgia.     Oct  8,  1894.) 

Criminal  Law  —  Limiting  Arocmbnt  to  Jubt— 
Stabbing  —  SuFnoiBNOT  o»  Btidbncb  —  In- 
structions —  Asbionmbnts  o»  Ekkor  —  Nbw 
Triau 

1.  Althoaffh  the  accaaed  was  indicted  for 
aasanlt  with  intent  to  murder,  yet  where  the 
solicitor  general  announced  he  would  onl7  nsk 
a  conviction  for  the  offense  of  stabbing,  which 
was  a  misdemeanor,  and  the  trial  judge  stated 
ha  would  instruct  the  jury  there  could  be  no 
conTiction  for  the  felony,  and  afterwards  did 
80,  there  was  no  error  in  refusing  to  allow 
counsel*  for  the  accused  two  hoars  for  argu- 
ment nor  in  limiting  his  argument  to  thirty 
minntes,  under  the  role  applicable  in  misde- 
meanor cases.  See  New  Roles  Superior  Court, 
No.  6.  The  cases  of  Hunt  ▼.  State,  49  Oa. 
256,  and  Williams  t.  SUte,  60  Ga.  367,  were 
decided  before  the  rule  in  question  was  adopt- 
ed. 

2.  The  evidence  was  sufficient  to  warrant 
the  jnry  in  finding  that  the  defendant  was 
guilty  of  culpable  negligence  in  nsing  the  knife. 
The  charges  of  the  court  complained  of  were 
legal  and  pertinent  and  were  authorized  by  the 


evidence.  The  assignments  of  error  as  to  the 
admission  of  evidence,  not  stating  what  were 
the  grounds  of  objection,  cannot  be  considered; 
and  there  was  no  error  in  refusing  to  grant  s 
new  trial. 

(Syllabus  by  the  CJourt) 

Brror  ftom  superior  court,  Bibb  county; 
J.  M.  Griggs,  Judge. 

Jim  Wallace  was  convicted  of  stabbing, 
and  brings  error.    Affirmed. 

The  following  Is  the  official  r^Mrt: 

Wallace  was  Indicted  for  assault  with  Intent 
to  murder,  alleged  to  have  been  committed 
upon  one  Clara  Bush  with  a  knife.  He  was 
found  guilty  of  stabbing.  His  motion  for 
new  trial  was  overruled,  and  he  excepted. 

His  motion  ccmtained  the  general  grounds 
that  tbe  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  contrary  to  the  charge  of 
the  court  Also  because  the  court  erred  in 
admitting  the  testimony  of  T.  H.  Brown, 
the  prosecutor,  over  the  objection  of  defend- 
ant's counsel  in  regard  to  certain  declara- 
tions that  he  told  the  accused  that  Clara 
Bush  had  made  to  him,  as  follows:  "I  told 
him  [the  prisoner]  that  she  told  me  she  cut 
him  [he  cut  her]  with  a  butcher  knife,  and 
that  the  reason  he  cut  her  was  that  she  had 
put  on  her  dress,  all  but  one  sleeve,  and  she 
was  going  to  the  police  to  have  him  arrested." 
It  was  not  stated  in  this  ground  what  was 
the  objection  which  was  made  to  the  evi- 
dence. 

Eirror  In  admitting  the  following  testimony 
of  Brown  over  objection  of  defendant's  coun- 
sel, In  regard  to  what  he  told  the  prisoner 
about  the  cutting:  "He  Just  stated—  When 
I  told  him  what  the  womau  had  said,  I  told 
him  that  the  woman  said  he  had  come  there 
drunk,  and  abused  her,  and  bit  her,  and  that 
die  was  sick,  and  tried  to  get  away,  and 
said  that  'Mr.  Brown  Iiad  arrested  you  a 
short  time  ago.  That  she  told  him  you  know 
that  you  were  fined  ten  dollars.  Brown  came 
here,  and  got  you  for  abusing  me.'  She 
said,'  I  am  not  going  to  be  bothei'ed.  She 
had  one  sleeve  on,  fixing  it  up,  and  be  stuck 
the  knife  in  her,— cut  her  with  the  butcher 
knife,— and  then  Wallace  said,  'Here  is  tbe 
knife  I  cat  her  with.'  He  did  not  have 
anything  more  to  say."  It  was  not  stated  in 
this  ground  what  objection  was  made  to  the 
evidence. 

Error  in  charging:  "If  you  believe  from 
the  evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  this  defendant  stabbed  the 
woman  as  charged  in  the  bill  of  indictment, 
and  that  he  did  it  intending  to  stab  her,  and 
that  he  was  not  Justified  in  so  doing,  or  that 
he  did  not  intend  to  stab  her,  but  that  it 
happened  through  negligence  upon  his  part, 
which  you  believe  to  be  criminal  negligence, 
then  your  verdict  ought  to  be,  'Guilty  of 
stabbing.' "  Alleged  to  be  error,  because  un- 
authorized by  the  evidence,  there  being  no 
proof  of  criminal  negligence  and  such  a 
charge  being  misleading. 

It  appears  from  tbe  record  that  the  woman 
who  was  cut  testified:    "It  was  in  the  day. 
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about  balf  past  ten  o'clock,  fie  Md  not 
been  In  the  bouse  more  than  fifteen  or  twen- 
ty minutes.  I  was  In  my  room.  My  sister 
was  In  the  back  room.  I  had  my  night 
clothes  on,  but  when  be  called  to  see  me  I 
pot  on  my  wrapper.  I  was  cat  near  the  left 
hip  bone  on  the  left  side,  and  was  In  bed 
from  it  nearly  two  weeks.  The  knife  went 
through  my  wrapper.  He  was  Just  about 
like  be  Is  now.  Might  have  been  drinking  a 
UtUe.  He  was  not  rearing  and  Ditching.  He 
said  be  wanted  to  see  me,  and  I  said,  1 
am  sick  tonight,  don't  bother  me.'  He  said, 
'Yon  ain't  much  sick,'  and  commenced  to 
play  with  me.  He  was  grabbing  hold  of  me, 
and  going  on;  and  I  said,  'Wallace  go  away, 
my  head  hurts  me;'  but  be  kept  on,  and  I 
shoTed  at  him  to  keep  him  away,  and  the 
knife  stuck  In  my  side.  There  was  no  fuss 
or  anything,  but  he  had  a  knife  in  his  hand. 
I  saw  the  knife  before  it  stuck  into  me.  He 
bad  it  in  his  hand.  He  had  been  coming  to 
see  me  a  Uttle  over  a  year,  as  near  as  I 
can  remember.  He  bad  never  beat  me.  He 
was  playing  with  me,  going  on  Just  as  he  had 
many  other  times,  and  I  was  trying  to  keep 
him  from  catching  hold  of  me."  She  was 
shown  two  knives,— a  butcher  knife  and  a 
pocket  knife,— and  was  asked  with  which  one 
be  cut  her,  and  replied  it  was  with  the  pocket 
knife;  that  It  was  a  little  knife.  She  could 
not  testify  that  was  the  one,  but  it  was  not 
a  butcher  knife;  It  was  a  pocket  knife.  She 
farther  testified  that  be  was  not  mad  with 
bar;  that  they  had  not  a  cross  word;  that  he 
was  playing  with  her,  and  she  felt  tired,  had 
a  beadacbe,  and  said  to  him  to  stop,  and  he 
kept  on  playing,  and  she  shoved  blm  back, 
and  the  knife  he  had  in  his  hand  struck  her  in 
the  side,  and  she  told  him  he  had  cut  her, 
and  he  said  he  would  go  after  the  doctor, 
and  that  she  had  not  started  out  to  get  a 
policeman,  etc. 

Error  In  charging:  "If  you  believe  from 
the  evidence  that  the  defendant  struck  the 
blow  that  made  the  wound  alleged  to  have 
been  committed  by  accident  or  misfortune, 
I  charge  yon  that  it  must  satisfactorily  ap- 
pear that  there  waa  no  intention  or  evil  de- 
sign on  the  part  of  the  defendant,  or  it  must 
satisfactorily  appear  that  there  was  no  cnlp- 
able  negligence  on  his  part  In  order  that 
yon  may  clearly  understand,  I  will  repeat:  If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  struck  the 
blow  which  Inflicted  the  wound  alleged  to  have 
been  made  on  the  person  of  this  woman,— 
If  yon  believe  that  beyond  a  reasonable  doubt, 
—then,  before  yon  acquit  him.  It  ought  to  satis- 
factorily appear  that  there  was  no  evil  inten- 
tion or  design  on  his  part,  or  any  culpable  neg- 
ligence on  his  part"  Alleged  to  be  error,  be- 
canse  argumentative;  because  there  was  no 
evidence  that  the  offenss  was  committed 
with  any  Intention,  or  With  any  criminal  neg- 
ligence, or  any  culpable  neglect  on  defend- 
ant's part,  and  such  a  charge  was  calculated 
to  mislead;    and  because  it  did  not  submit 


fairly  the  defense  of  one  ^vho  commits  crime 
through  misfortune  and  accident 

Error  In  not  submitting  to  the  Jnry  tbe 
law  explanatory  of  section  4302  of  the  Oode^ 
upon  which  section  defendant  relied  solely 
for  his  defense. 

Emv  in  admitting  in  evidence  a  butcher 
knife,  over  objection  of  defoidant's  coun- 
sel. Defendant  contends  that  the  knife  is 
not  identified  by  any  of  the  witnesses  as  be- 
ing the  property  of  defendant  It  is  not  stat- 
ed in  this  groimd  what  objection  was  made 
to  this  evidence  when  offered. 

It  appears  from  the  record  that  Brown 
testified,  among  other  things,  that  he  ar- 
rested defendant  at  defendant's  house,  and 
accused  him  of  cutting  the  woman  with  a 
butcher  knife,  and  defendant  said  he  cut  her 
with  a  pocket  knife  (which  had  a  long  blade); 
that  he  got  both  knives  at  defendant's  that 
night  and  brought  them  away,  defendant  tak- 
ing the  podset  knife  out  of  his  pocket  and 
banding  it  to  him  (witness). 

Error  in  Umltbig  the  argument  of  defend- 
ant's counsel  to  30  minutes,  according  to  the 
law  passed  in  misdemeanor  cases.  Movant 
alleges  that  he  was  put  on  trial,  and  pleaded 
not  guilty  to  an  indictment  charging  him 
with  a  felony,  and  exercised  his  legal  right 
of  20  strikes  In  a  felony  case;  and  under 
these  facts  his  counsel  had  a  right  to  the 
full  2  hours  for  argument  allowed  in  all  felo- 
ny cases.  In  a  note  to  this  ground  the  court 
states  he  limited  counsel  for  both  sides  to 
SO  minutes,  because  the  state's  counsel  an- 
nounced In  opening  the  case  that  he  would 
not  ask  for  a  conviction  for  anything  but 
stabbing.  When  the  court  announced  to  de- 
fendant's counsd  that  he  would  be  limited  to 
30  minutes  in  argument,  counsel  replied  that 
be  was  familiar  with  the  rule.  He  did  after- 
wards Insist  that  under  the  Indictment  de- 
fendant could  be  convicted  of  felony,  unless 
the  court  diarged  that  he  could  not  be  so 
convicted,  to  whl(ih  the  court  replied,  "All 
right  then."    The  court  did  so  charge. 

J.  B.  Cooper,  for  plaintiff  In  error.  W.  H. 
Felton,  Jr.,  SoL  Oen.,  for  the  State. 

PER  CURIAM.    Judgment  afBrmed. 


MAT  T.  STATE. 


(84  Ot.  76) 


(Supreme  Court  of  Georgia.    April  16^  1894.) 

Homicide — Tbial  —  Exclcsion  op  Dependakt's 
Bbother — iNSTKrcTioNS  —  Faildrb  to  Cbakos 
AS  TO  Lower  Uffense — New  Trial. 

1.  Nothing  ai>peat8  which  would  Justify  a 
reviewing  court  in  ordering  a  new  trial  be- 
cause the  presiding  Judge,  in  the  exercise  of 
his  discretion,  applied  the  order  for  sequestra- 
tion of  witnesses  to  the  brother  of  the  accused, 
aa  well  as  to  the  other  witnesses  in  the  case. 

2.  The  requests  to  charge  the  jury,  in  so 
far  as  they  were  legal  and  appropriate,  were 
fully  and  fairly  covered  by  the  general  charge 
as  given.  This  being  so,  the  refosai  to  charge 
in  the  language  requested  would  be  no  cause 
for  a  new  trial,  even  were  the  lauguage  free 
from  inaccuracy. 
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S.  Under  no  fair  construction  of  the  STi- 
dence  was  the  element  of  manslauRhter  in- 
TolTed.  The  case  was  palpably  one  of  marder 
or  of  Justifiable  homlciae. 

4.  The  conectness  of  the  Terdict  depended 
apon  the  comparative  credibility  of  the  witness- 
es, and,  the  jury  having  credited  those  testify- 
ing in  behalf  of  the  state,  there  was  no  error 
In  denying  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Telfair  county; 
W.  F.  Jenkins,  Judge. 

John  May  was  convicted  of  murder,  and 
brings  error.     A£9rmed. 

C.  D.  Lond,  W.  L.  Clark,  and  D.  W.  Roun- 
tree,  for  plaintiff  In  error.  Tom  Eason,  Sol. 
Gen.,  J.  M.  Terrell,  Atty.  Gen.,  and  Hlnes  & 
Felder,  for  the  State. 

LUMPKIN,  J.  1.  This  case  was  before 
this  court  at  the  October  term,  1892.  90 
Ga.  793,  17  S.  E.  108.  A  new  trial  was  then 
ordered  because,  in  the  opinion  of  this  court, 
the  trial  Judge  erred  in  rejecting  evidence  of- 
fered by  the  accused  of  an  uncommunicated 
threat  made  by  the  deceased.  No  question 
of  this  kind  iirose  at  the  last  trial.  It  was 
also  held  when  the  case  was  here  before 
that  after  ordering  the  sequestration  of  the 
witnesses  the  court  should  not.  In  permitting 
one  of  them,  who  was  a  brother  of  the  ac- 
cused, to  remain  in  the  court  room  to  assist 
in  the  defense,  have  granted  this  permission 
on  condition  that  he  would  not  be  introduced 
as  a  witness.  At  the  last  trial  the  witnesses 
were  again  sequestered,  and  the  court  ap- 
plied the  order  of  sequestration  to  this  broth- 
er of  the  accused,  as  well  as  to  the  other 
witnesses  In  the  case,  and  required  him  to 
retire  from  the  court  room  during  the  trial. 
We  thought  when  the  case  was  here  before, 
and  we  still  think,  that  the  court  might, 
with  propriety,  have  allowed  the  brother  to 
remain  and  assist  in  the  defense;  but  we 
shall  not  undertake  to  control  the  discretion 
of  the  trial  Judge  in  a  matter  of  this  kind,  no 
reason  appearing  In  the  record  which  would 
Justify  this  court  in  so  doing. 

2.  The  motion  for  a  new  trial  assigns  as 
erroneous  numerous  refusals  of  the  court  to 
give  in  charge  to  the  Jury  requests  presented 
by  counsel  for  the  accused.  These  requests 
contain  no  new  or  Important  legal  principles 
which  make  it  in  the  least  necessary  to  state 
or  discuss  them.  In  so  far  as  they  were  legal 
and  appropriate,  they  were  fuUy  and  fairly 
covered  by  the  general  charge  aa  given.  In 
some  respects  the  language  of  the  requests 
is  not  free  from  Inaccuracy.  It  has  been 
repeatedly  ruled  by  this  court  that  a  refusal 
to  charge  even  a  correct  and  perfectly  unob- 
jectionable request  in  the  very  language  In 
which  It  Is  presented  will  be  no  cause  for 
a  new  trial,  when  the  principle  embraced  In 
such  request  Is  fairly  stated  to  the  Jury  by 
the  Judge  in  his  own  language 

3.  We  have  carefully  and  anxiously  ex- 
amined and  studied  Uie  brief  of  evidence 
In  the  present  record.    When  the  case  was 


here  the  first  time,  we  did  the  same  thing 
as  to  the  brief  of  evidence  then  brought  up. 
There  is  no  substantial  difference  In  the  two 
briefs,  and  we  are  still  of  the  opinion  that, 
"If  the  witnesses  for  the  state  told  the  tmth, 
the  accused  was  guilty  of  murder;  if  the 
version  of  the  homicide  given  by  the  wit- 
nesses for  the  accused  Is  correct,  the  accused 
was  Justifiable,  and  guilty  of  no  crime  at 
all."  Consequently,  the  court  did  not  err 
in  falling  or  refusing  to  charge  upon  the 
law  of  manslaughter.  The  case  was  palpa- 
bly one  of  murder,  or  of  Justifiable  homi- 
cide. 

4.  It  la  apparent  from  what  Is  above  stated 
that  the  proper  determination  of  the  case  de- 
pended entirely  upon  which  set  of  witnesses 
the  Jury  should  believe.  They  evidently 
credited  those  testifying  in  behalf  of  the 
state;  and,  as  they  are  the  sole  Judges  of 
the  credibility  of  witnesses,  we  have  neither 
the  power  nor  the  inclination  to  interfere 
with  their  exercise  of  this  function.  Judg- 
ment affirmed. 


(9<  Oa.  100) 
WAYCROSS  OPERA-HOUSE  CO.  t.  SOSS- 

MAN  et  al. 
(Supreme  Court  of  Georgia.  April  80,  1894.) 
IflEOHANio's  LiBK— For  What  Obtaikbd  —  Scbh- 
BUT  FOB  Opera  Honss. 
Scenery  and  other  articles  constituting 
the  stage  and  scenic  outfit  of  an  opera  bouse 
are  part  and  parcel  of  the  edifice,  as  such,  the 
same  being  essential  to  the  completeness  of  a 
building  of  that  class.  This  being  so,  the  fur- 
nishing of  such  outfit,  or  of  the  materials  com- 
posing the  same,  is  furnishing  material  for  the 
improvement  of  real  estate;  and  the  person  by 
whom  such  furnishing  is  done  is  entitled  to  a 
lien  upon  the  opera  house  and  premises,  under 
the  provisions  of  section  1970  of  the  Code. 
(Syllabns  by  the  Coort.) 

Error  from  superior  court.  Ware  county; 
C.  C.  SmlOi,  Judge. 

Action  by  Sossman  &  Landls  against  the 
Waycross  Opera-House  Company  to  estab- 
lish and  enforce  a  mechanic's  lien.  There 
was  a  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

J.  C.  McDonald,  for  plaintiff  in  error.  EUtch 
&  Myers,  tor  defendants  in  error. 

LUMPKIN,  J.  Section  1979  of  the  Code 
gives  to  persons  furnishing  material  for  the 
Improvement  of  real  estate  a  special  Hen  up- 
on the  real  esthte  Itself.  The  only  question 
presented  In  this  case  is  whether  or  not 
scenery  and  various  other  articles  constitut- 
ing the  stage  and  scenic  outfit  of  an  opera 
house  are  such  things  as  may  be  properly 
classed  as  material  for  its  Improvement.  In 
a  strict  sense,  these  articles,  or  some  of  them, 
may  not  be  fixtures,  but  they  are  nevertheless 
essential  to  the  completeness  of  a  building  of 
that  kind.  They  necessarily  form  a  part  and 
parcel  of  the  edifice  Itself.  A  dwelling  house 
may  be  absolutely  complete  and  perfect  as 
a  building  without  a  single  article  of  fuml- 
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ture  in  It;  and  althongb  tbe  ordinary  articlM 
of  horaiehold  fornltore,  snch  as  beds,  cbalra, 
tables,  carpets,  drajierieB,  and  the  like,  may 
be  Indispensable  to  the  comfortable  use  and 
enjoyment  of  a  hoiise  as  a  dwelling,  they  are 
In  no  sense  a  part  of  tbe  buildinc  Itself.  By 
a  mere  sale  of  tbe  boose,  they  aeya  pass, 
but  are,  wbra  sold,  the  snbject-matter  of 
special  contract  This,  we  apprehend,  is  not 
true  as  to  the  fnmishlngs  and  fittings  of  aa 
opera-house  stage.  These  things  usually  pass 
with  a  sale  or  lease  of  Ihe  building,  without 
express  stipulation.  No  one  would  ordhtarily 
consider  household  fumltare  and  belongings 
as  a  part  of  the  premises,  but  every  <me  would 
naturally  regard  the  drop  curtain,  wings, 
boei&n,  set  houses,  set  trees,  balustrades, 
etc.,  as  being  ivarts  of  an  opera  house  edifice. 
These  things  usually  remain  permanently  in 
the  house  where  they  are  first  set  up,  and  are 
not  moved  about,  as  furniture  is,  from  house 
to  house,  when  the  owners  change  their 
places  of  abode.  It  is  true,  pertiaps^  that 
some  traveling  theatrical  companies  carry 
with  them  special  scenery  to  more  properly 
and  advantageously  set  ofT  particular  plays; 
but  this  is  the  exception  to  the  general  rule, 
and  in  such  instances  the  permanent  outfit 
of  the  house  is  only  temporarily  displaced. 
We  therefore  find  little  difficulty  in  reaching 
the  conclusion  that  the  articles  furnished  by 
the  plalntiflfs  in  the  present  case  were  prop- 
erly considered  by  the  trial  Judge  as  being 
in  the  nature  of  material  furnished  for  the 
Improvement  of  the  real  estate,  and  conse- 
quently he  was  right  in  holding  that  the  plain- 
tiffs were  entitled  to  a  lien  for  the  value  of 
the  same  upon  the  opera  house  and  premises. 
In  Tennessee,  under  a  statute  which  is  in 
substance  the  same  In  tbe  respect  indicated 
as  section  1070  of  our  Code,  decisions  were 
made  In  the  cases  of  Grewar  v.  Alloway,  8 
Tenn.  Ch.  584,  and  Halley  v.  Alloway,  10 
Lea,  523,  whlidi  are  ];»-eclsely  In  point,  and 
sustain  the  ruling  now  made.  Judgment  af- 
firmed. 


(94  Ga.  725) 

ADAM80N  V.  MBLSON. 
(Supreme  Court  of  Georgia.     Aug.  31,  1894.) 

Ssw  Tbiai/— Applioation— Bbibf  of  Byidsncb— 
TiMi  OP  Approval. 
A  case  was  tried  in  December,  1802,  dar- 
ing the  September  adjoamed  term  of  the  supe- 
rior court,  and  at  that  term  an  order  was  pass- 
ed reciting  that  a  motion  for  a  new  trial  had 
been  filed,  and  allowing  movant  "until  the 
third  Saturday  in  Jahnary,  1803,  and  until 
such  time  as  may  be  then  designated  by  the 
court,  in  which  to  perfect  his  motion,  and  pre- 
pare a  copy  of  the  written,  and  brief  of  the 
oral,  testimony  in  said  case.  On  the  day  last 
named  the  hearing  of  the  motion  was,  by  a  con- 
sent order,  continued  until  the  4th  day  of  Feb- 
ruary. The  hearing  was  then,  by  another  con- 
sent order,  again  continued  until  the  March 
term,  1883,  of  the  court.  Neither  of  these 
consent  orders  designated  expressly  any  time 
within  which  the  brief  of  evidence  might  be 
filed  or  approved,  or  made  any  reference  what- 
ever to  this  subject.  At  the  March  term  there 
was  a  motion  to  dismiss  the  motion  for  a  new 


trial,  and  an  order  was  then  passed  contiauing 
the  hearing  of  the  motion  for  a  new  trial  un- 
til the  September  term  of  the  court,  with  leave 
to  respondent  to  renew  his  motion  to  dismiss. 
This  order  also  extended  the  movant's  time  for 
having  the  brief  of  evidence  approved  and  filed 
until  the  September  term.  It  does  not  appear 
that  this  was  consented  to  by  tbe  respondent  in 
the  motion,  but  it  was  not  excepted  to  by  him. 
At  the  September  term  the  hearing  of  the  mo- 
tion was  again  continued  nntil  the  16th  of  Oc- 
tober, in  vacation,  "the  movant  to  be  in  no  way 
prejudiced  by  the  delay."  On  that  day  it  was 
against  continued,  "with  all  rights  reserved 
to  both  sides,"  until  November  11th,  when  the 
motion  to  dismiss  the  motion  for  a  new  trial 
was  overruled,  and  a  new  trial  was  granted. 
The  motion  to  dismiss  recites  that  a  brief  of 
evidence  was  filed  in  the  clerk's  office  August 
20,  1883,  but  it  does  not  appear  that  the  same 
was  ever  approved  before  November  11th,  the 
time  when  the  motion  was  heard  and  disposed 
of.  Under  the  facts  recited,  the  two  continu- 
ances by  consent  carried  the  whole  matter  into 
open  court  at  March  term;  the  order  granted 
at  that  term  did  the  same  with  reference  to  the 
September  term;  and  the  orders  granted  at  the 
latter  term,  and  subsequently  thereto,  are  sus- 
ceptible of  a  construction  which  would  carry 
the  whole  matter  down  to  November  11th,  the 
time  when  the  motion  was  actually  heard  and 
decided  in  vacation.  The  presiding  judge  hav- 
ing by  his  action  adopted  this  construction,  it 
was  no  abnse  of  discretion  for  him  to  approve 
the  brief  of  evidence  at  that  time,  no  actual  in- 
justice as  to  the  merits  of  the  litigation,  so  far 
as  appears,  having  resulted  from  his  so  doing; 
and  it  was  not  error  to  refuse  to  dismiss  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superlM:  court;  Clayton  coun- 
ty; R.  H.  Clark,  Judge. 

Suit  between  J.  C.  Adamson  and  W.  A. 
Melson,  In  which  there  was  a  Judgment  for 
Adamson,  and  M^son  moved  for  a  new 
trial.  There  was  an  order  denying  Adam^ 
son's  motion  to  dismiss  the  motion  for  a 
new  trial,  and  sustaining  the  latter  motion, 
and  Adamson  brings  error.    Affirmed. 

O.  D.  Stewart  and  Watt»son  &  Kimsey, 
for  plaintiff  in  error.  John  L.  Doyal,  for 
defendant  in  errw. 

PER  CURIAM.   Judgment  affirmed. 


(M  OS.  41) 
BYBD  T.  CAMPBBIili  PBINTING-PBBSS 

&  MANUP'O  CO. 
(Supreme  Oonrt  of  Georgia.     June  18,  1884.) 

BaLB — AOnOH  FOB  PrIOB — DeFBNBES — MlBTAXX 
IS  WsiTTBIf  CONTSACT. 

If  the  terms  of  a  contemplated  sale  be 
orally  agreed  upon  by  the  buyer  and  the  agent 
of  the  seller,  with  the  understanding  that  the 
former  is  to  reduce  the  same  to  writing,  and 
transmit  the  writing  to  the  seller  for  his  accept- 
ance or  rejection,  and  certain  vitally  material 
stipulations,  favorable  to  the  buyer,  are  by  mis- 
take omitted  from  the  writing,  and  with  knowl- 
edge of  this  omission  the  seller  accepts  the  buy- 
er's proposal,  and  thereupon  the  latter  (both 
parties  fully  understanding  the  terms  of  the  sale 
to  be  the  terms  orally  agreed  upon)  executes  and 
delivers  his  promissMy  notes  for  the  priceu  and 
afterwards,  oy  reason  of  the  failure  of  the 
seller  to  comply  with  the  stipulations  omitted 
from  the  writing,  the  consideration  of  the  notes 
so  fails,  or  partially  fails,  that  in  equity  the 
buyer  would  be  entitled  either  to  a  tesciisioa. 
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or  to  •  material  abatement  In  the  price,  these 
facts  mar  be  set  op  as  a  defense  (complete  or 
partial)  to  an  action  on  the  notes;  the  defend- 
ant in  his  plea  alleging,  not  only  uiat  the  seller 
accepted  the  written  proposal  with  knowledge 
of  the  oral  stipulations,  and  of  their  omission 
b7  mistake  from  the  writing,  bnt  that  he  has 
admitted  in  writing  that  this  was  true,  and  the 
plea  not  being  demurred  to  specially  on  the 
ground  that  the  writing  to  prove  this  admission 
was  not  set  forth  either  by  description  or  by 
copy  of  the  same. 
(Syllabus  by  the  Court) 

Error  from  city  oonrt  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  the  Campbdl  Printlng-Press  & 
Mannfacturlng  Company  against  C.  P.  Byrd 
on  a  promissory  note.  There  was  a  verdict 
for  plaintiff,  and  defendant  brings  error.  Re- 
yersed. 

D.  W.  Rountree,  for  plaintiff  In  error.  B. 
F.  &  C.  A.  Abbott,  for  defendant  In  error. 

LUMPKIN,  J.  The  Campbell  Printlng- 
Press  &  Manufacturing  Company  sold  and 
delivered  to  Charles  P.  Byrd  a  printing  press, 
the  latter  giving  his  promissory  notes  for  the 
purchase  price  of  the  same.  An  action  was 
brought  by  the  Campbell  Company  upon  one 
of  these  notes,  which,  notwithstanding  the 
defenses  set  up,  and  attempted  to  be  set 
up,  by  the  defendant,  resulted  In  a  verdict 
and  judgment  in  favor  of  the  plaintiff. 
That  case  Is  reported  In  90  Ga,  542,  16  S. 
E.  267.  Afterwards,  the  Campbell  Compa- 
ny brought  a  second  action  against  Byrd 
upon  another  of  the  notes  above  mentioned. 
To  this  action  the  defendant  filed  a  special 
plea,  to  which  the  plaintiff  demurred.  Pend- 
ing argument  <mi  the  demurrer,  the  defend- 
ant offered  an  amendment  to  this  plea,  which 
the  court  refused  to  allow,  and  then  passed 
an  order  sustaining  the  demurrer,  and  strik- 
ing the  defendant's  special  plea.  There  was 
a  verdict  for  the  plaintiff  for  the  full  amount 
of  the  note,  and  the  defendant  brings  the 
case  to  this  court  for  review,  assigning  as 
error  the  refusal  of  the  court  to  allow  the 
amendment  offered  to  his  special  plea,  and 
the  striking  of  that  plea  on  demurrer.  The 
questions  dealt  with  in  the  present  case  were 
not  passed  upon  or  decided  In  the  former 
case  between  these  parties.  In  order  to  seit 
forth  clearly  the  questions  involved  in  the 
controversy  now  presented  for  adjudication, 
we  will  state  at  some  length  the  substance  of 
the  special  plea,  and  of  the  amendment 
which  the  defendant  desired  to  make  to  the 
same.  Although,  In  pursuing  this  course, 
there  may  be,  to  a  ooaslderable  extent,  a 
repetition  of  the  facts  contained  In  the  state- 
ment and  opinion  reported  In  90  6a.  and  16 
S.  E.,  supra,  this  seems,  nevertheless,  the  bet- 
ter method  of  dealing  with  this  somewhat 
complicated  case. 

As  to  the  facts  connected  with  the  sale  of 
the  press  to  Byrd,  and  the  negotiations  lead- 
ing up  thereto,  the  defendant's  special  plea 
furnishes  the  following  history:  In  June, 
1889,  Byrd  entered  into  a  written  contract 


With  the  Oampbell  Company  touching  the 
purchase  by  him  of  a  printing  press,  by  the 
terms  of  which  contract  he  was  to  have  three 
months'  trial  of  the  press,  with  the  right  to 
reject  the  same  if  It  failed  to  come  np  to 
certain  express  warranties  as  to  workman- 
ship, suitability,  etc.  After  a  trial  of  the 
press.  It  was  found,  for  a  number  of  reasons, 
to  be  entirely  unsatisfactory;  and  according- 
ly Byrd,  within  the  time  stipulated  In  the 
contract,  exercised  his  option  to  reject  the 
press,  and  notified  the  resident  ag^it  of  the 
Campbell  Company  to  take  the  press  out  of 
his  ofSce.  The  Campbell  Company  recog- 
nized the  existence  of  the  defects  in  the  press 
pointed  out  by  Byrd,  and  the  trade  was  de- 
clared off.  Subsequently,  the  company  wrote 
Byrd  that  It  was  "making  some  radical  chan- 
ges, which  would  make  the  bed  of  said  press 
as  accessible  In  front  of  the  cylinder  as  It  Is 
on  any  bock-delivery,  two-revolution  press," 
and  asked  to  be  permitted  to  make  these 
changes  on  the  press  then  In  Byrd's  office. 
Under  orders  from  his  company  to  try  every 
means  possible  to  Induce  Byrd  to  keep  the 
press,  the  agent  called  upon  Byrd,  and  prevail- 
ed upon  him  to  allow  the  press  to  remain  In 
his  office,  free  of  charge,  pending  negotiations 
for  a  trade  upon  the  basis  of  remedying  all 
defects,  which  the  agent  assured  Byrd  could 
be  done  by  making  certain  alterations  and 
improvements,  and  exhibited  a  letter  from 
the  company  to  that  effect  Some  time  elaps- 
ing, and  no  steps  having  been  made  by  the 
company  to  perfect  the  press  as  proposed, 
Byrd  again  requested  the  agent  to  remove 
the  same,  stating  he  had  recently  purchased 
another  of  a  different  kind,  and  bad  no  need 
of  an  additional  press.  The  agent  however, 
in  accordance  with  instructions  from  his  prin- 
cipal, "persisted  In  trying  to  make  a  trade, 
and  insisted  that  Byrd  shoald  make  him  a 
pn^osition  to  buy  said  press,  upon  the  ex- 
press condition  that  such  alterations  and  Im- 
provements would  be  made  on  it  as  would 
remedy  all  the  defects  on  acount  of  which  It 
bad  been  rejected,  and  would  bring  it  up  to 
the  standard  fixed  in  the  original  contract" 
Byrd  thereupon  told  the  agent  he  would  not 
buy  the  press  at  any  price,  in  the  condition 
In  which  It  then  was,  but,  after  much  Impw- 
tunlty,  proposed  to  the  agent  to  buy  It  upon 
ceotaln  terms,  upon  the  express  condition  that 
all  defects  would  be  remedied  as  aforesaid. 
At  the  request  of  the  agent  to  reduce  this 
offer  to  writing,  Byrd  wrote  the  following  let- 
ter, which  he  read  over  to  the  agent,  and 
then  delivered  the  same  to  him,  to  be  for- 
warded to  the  Campbell  Company:  "Atlanta, 
Ga.,  Dec.  14th,  1889.  Campbell  P.  P.  &  Mfg. 
Co.,  New  York — Gentlemen:  In  reference  to 
the  Oscillator  press,  I  have  only  to  ni^e  the 
objections  with  which  you  are  already  famil- 
iar. For  long  runs  it  Is  a  good  press,  but, 
for  the  ordinary  run  of  book  and  job  work,  it 
Is  altogether  too  unliandy.  T^hat  I  am  honest 
In  this  position  is  evidenced  by  the  fact  that  I 
to(A  the  Pony  press  in  Its  stead.    The  trad< 
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for  the  Pony  preos  has  been  coasammated, 
the  press  Is  satisfactory,  and  I  have  no  desire 
to  make  any  change,  so  far  aa  It  Is  concerned. 
With  the  Whltlock,  the  two-revolatlon  Gamp- 
bell,  and  the  Pony,  I  can  do  all  the  work  at 
my  command,  and  I  do  not  need  any  other 
press.  It  was  with  the  understanding  that 
the  Oscillator  was  rejected  that  the  Pony 
wan  put  In,  as  I  had  no  Intention  of  keeping 
the  Oscillator  when  the  Pony  was  ordered. 
In  this  assertion,  your  Mr.  Flske  and  Mr. 
Seltzlnger  wUl  bear  me  out  I  am  very  much 
crowded,  and  have  no  room  for  the  number  of 
machines  now  In  my  office.  Now,  with  the 
above  facts  before  you,  I  make  you  the  follow- 
ing proposition,  which  Is  the  very  best  I  can 
do,  and  which  shall  be  final:  I  will  give  you 
my  notes  for  $2,000.00,  payable  one-third  In  12 
months,  one-third  In  24  months,  and  one- 
third  in  S6  months,  without  interest,  dated 
January  Ist,  1880.  I  make  the  time  long 
because  I  have  about  as  much  to  pay  In  the 
meantime  as  I  care  to^  and  I  make  it  without 
interest  because  I  cannot  afford  to  pay  in- 
terest on  a  comparatively  Idle  press.  Of 
course,  I  understand  that  there  is  an  object 
in  having  an  extra  press,  but  I  consider  I 
am  paying  well  for  such  an  object  when  I 
pay  $2,000.00  for  It  I  am  careful  to  give  my 
notes  in  such  a  way  as  to  be  absolutely  cer- 
tain of  meeting  them.  I  might  give  you 
notes  for  a  shorter  time,  and  disappoint  you, 
and  mortify  myself,  by  being  unable  to  pay 
them,  but  I  do  not  propose  to  do  this.  So  far, 
my  record  Is  dear  of  such  transactions,  and 
I  propose  to  so  conduct  my  affahrs  as  to 
maintain  this  record.  If  you  see  fit  to  accept 
the  proposition,  yon  may  forward  your  pa- 
pers toe  closing  the  trade.  Awaiting  your 
reply,  I  remain,  very  truly,  [Signed]  Chas.  P. 
Byrd." 

As  to  the  drcumstanoee  connected  with 
the  writing  of  this  letter,  Byrd,  in  his  plefi, 
explains  that  It  was  writtMi  at  night  after 
closing  time,  when  both  be  and  the  compa- 
ny's agent  were  anxious  to  go  home;  and 
while  It  was  the  mutual  intention  of  both 
to  Incorporate  in  the  letter  Byrd's  true  offer, 
as  al>oTe  set  forth,  yet,  by  the  inadvert- 
ence, oversight  and  mistake  of  both  of 
them,  the  letter  failed  to  contain  any  men- 
tion of  the  express  stipulation  that  said  of- 
fer was  made  upon  the  condition  that  the 
defects  in  the  press  should  be  remedied  as 
proposed,  tinder  these  circumstances,  Byrd 
insists  that  the  writing  of  the  letter  was 
In  effect  the  work  of  both  himself  and  the 
agent,  and  charges,  moreover,  that  the  mis- 
take thus  caused  by  their  inadvertence  and 
oversight  was  well  known  to  the  Campbell 
Company  when  It  received  this  letter,  and 
that  the  company  answered  the  letter  and 
accepted  said  offer  with  full  knowledge  that 
said  condition  or  stipulation  was  a  part  and 
parcel  of  the  proposition  submitted  by 
Byrd.  It  is  further  alleged  lu  the  defend- 
ant's plea  that  when  the  notes  mentioned 
in  his  letter  were  presented  to  Byi-d  to  be 


■isned,  he  declined  to  do  ao  until  the  con- 
tract was  fully  understood  by  both  parties 
thereto  to  be  aa  above  indicated,  and 
which  defendant  insisted  was  the  real  con- 
tract of  purchase.  Subsequently,  the  Camp- 
bell Company  admitted  in  writing  that 
said  condition  was  a  part  of  the  con- 
tract of  purchase,  and  undertook  to  have 
the  necessary  alterations,  additions,  and  Im- 
provements made  upon  the  press  In  accord- 
ance with  Its  contract;  but  Its  efforts  ut- 
terly failed,  and  the  same  defects  existed 
after  such  efforts  as  before;  and  Byrd,  after 
a  full  trial  of  the  press  as  thus  changed 
and  added  to,  finding  it  not  improved,  but 
almost  worthless,  again  rejected  It,  on  ac- 
count of  said  defects,  and  so  notified  the 
Campbell  Company,  which,  however,  declin- 
ed to  accept  it  After  the  failure  of  the  com- 
pany to  perfect  the  press,  Byrd  knew  of  no 
way  to  remedy  Its  defects,  and  It  is  now,  as 
It  has  always  been,  practically  worthless.  It 
has  been  used,  in  consequence,  very  little,  but 
has  been  carefully  kept  and  Is  in  good  con- 
dition. Byrd  has  hitherto  frequenUy  offered 
to  return  it  to  the  c(Hnpfuiy,  and  pay  liberally 
for  its  use,  and  is  still  wUling  and  offers  to 
do  BO. 

Upon  the  maturing  of  the  first  note  given 
by  Byrd,  the  Campbell  Company  Instituted 
suit  upon  the  same.  To  this  action,  Byrd 
filed  a  plea  of  failure  of  consideration;  but 
the  court  held  this  plea  to  be  bad,  for  the 
reason  that  It  did  not  upon  its  face,  set  forth 
a  legal  defense,  being  lacking  in  both  clear 
ness  and  certainty,  not  only  as  to  details,  but 
aa  to  substance,  and  was  otherwise  defective. 
Judgment  was  accordingly  rendered  against 
the  defendant  for  the  full  amount  of  the  note, 
which  Judgment  Byrd  has  since  paid  in  fuU. 

To  amplify  the  allegations  of  his  plea  in  re- 
gard to  the  subsequent  recognition  by  the 
Campbell  Company  of  bis  mistake  in  omitr 
ting  from  bis  letter  a  substantial  feature  of 
the  proposition  he  really  Intended  to  make, 
Byrd  farther  offered  at  the  trial  the  amend- 
ment mentioned  In  the  beginning  of  this  opin- 
ion, alleging  that  he  "absolutely  refused  to 
sign  said  notes  until  said  agent,  in  accordance 
with  the  specific  written  Inatmctions  of  said 
plaintiff,  agreed  and  undertook  to  moke  said 
improvements  and  alterations,  and  thus  cor- 
rect all  defects,  upon  the  faith  of  which 
agreement  and  undertaking  the  notes  were 
signed  and  delivered  to  said  agent" 

Passing  by  as  immaterial  everything  which 
had  occurred  up  to  the  time  when  the  agent 
of  the  Campbell  Company  succeeded  in  In- 
ducing Byrd  to  submit  to  the  company  a  writ- 
t^i  proposition  stating  the  terms  upon  which 
he  (Byrd)  would  be  willing  to  purchase  the 
press,  we  think  the  latter  was  enUtied  to  plead 
and  prove  that  by  mistake  or  Inadvertence 
he  omitted  from  his  written  proposition  the 
vitally  material  stipulations  and  conditions 
favorable  to  himself  specified  In  the  plea,  and 
the  fact  that  this  omission  was  luiown  to  the 
Campbell  Company  when  It  accepted  his  prop- 
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osltlon  to  purchase.  We  ikre  also  ■ot  the  opin- 
ion that  It  was  the  rl^ht  of  Byrd  to  plead  and 
prove  that  both  parties  fully  understood  the 
terms  of  the  sale  to  be  those  agreed  upon  oral- 
ly between  Byrd  and  the  company's  agent  at 
the  time  the  written  proposal  was 'made,  and 
that  the  notes  given  by  Byrd  for  the  price  of 
the  press  were  executed  and  delivered  with 
this  understanding  on  the  parts,  not  only  of 
Byrd  and  the  company's  agent,  but  also  on  the 
part  of  the  company  Itself;  the  plea  also  al- 
leging that  the  Campbell  Company  had  ad- 
mitted In  writing  its  acceptance  of  Byrd's 
written  proposal  with  knowledge  of  the 
oral  stipulations  referred  to,  and  of -tlielr 
omission,  by  mistalte,  from  the  writing.  In 
this  connection  It  is  well  to  bear  In  mind 
that  there  was  no  special  demurrer  to  the  plea 
on  the  ground  tliat  the  writing  to  prove  this 
admission  was  not  set  forth  either  by  de- 
scription, or  by  copy  of  the  same.  If  Byrd 
was  entitled  to  plead  as  above  indicated,  it 
would  follow,  of  course,  that  be  had  the  right 
to  plead  further  the  failure  of  the  Campbell 
Company  to  comply  with  the  stipulations 
omitted  from  the  writing,  and  that  in  conse- 
quence of  such  failure  the  consideration  of 
the  notes  failed,  either  totally  or  partially; 
and  if,  under  these  pleadings,  he  can  establish 
by  evidence  a  total  failure  of  consideration,  he 
will  be  entitled  to  a  general  verdict  in  his  tOr 
vor.  If  he  establishes  only  a  partial  failure 
of  consideration,  he  will  be  entitled  to  have 
a  deduction  from  the  note  now  sued  on,  in 
accordance  with  the  facts.  The  amendment 
which  the  court  rejected  was  merely  an  am- 
plification of  the  allegations  contained  in  the 
special  plea,  and  this  constitutes  a  8uffl<^ent 
reason  why  it  should  have  been  allowed. 
Taking  a  comprehensive  view  of  all  the  alle- 
gations contained  in  the  plea  and  the  ammd- 
ment,  considered  together,  they  are  not  nec- 
essarily Inconsistent  with  Byrd's  written  con- 
tracts, as  evidenced  by  bis  letter  of  December 
14,  1S89,  to  the  Campbell  Company,  its  ac- 
ceptance of  the  terms  proposed  in  the  letter, 
and  bis  promissory  notes  executed  and  de- 
livered in  pursuance  thereof.  On  the  con- 
trary, Byrd  is  simply  seeking  an  enforcement 
of  the  contract  he  actually  made,  a  vital  part 
of  which  was,  in  consequence  of  a  mistake 
wbicb  was  well  known  both  to  the  Campbell 
Company  and  Its  agent,  omitted  from  the  let- 
ter. The  recognition  of  the  existence  of  this 
mistake  can  be  shown,  if  the  plea  speaks  the 
truth,  by  the  company's  written  acknowledg- 
ment. This  acknowledgment,  if  tn  fact 
made,  wlU  show  that  the  oral  contract  made 
by  the  company,  and  in  consideration  of 
which  Byrd  gave  bis  notes,  was  not  only  the 
•ale  and  delivery  of  the  press,  but  also  the 
making  of  certain  alterations  and  improve- 
ments which  would  remedy  Its  defects,  and 
cause  it  to  do  satisfactory  work.  The  com- 
pany's written  acknowledgment,  as  described 
In  the  plea,  would  be  competent  and  sufficient 
evidence  hgainst  the  company  to  show  what 
tbe    contract    really    was.     See    Foster    v. 


Leeper,  29Ga.  204,  cited  approvingly  in  Geor- 
gia Refining  C&  r.  Augusta  Oil  Co.,  74  Oa. 
508.  See,  also.  Bank  v.  Janes,  66  Ga  286, 
holding  that  where  a  promissory  note  did  not 
itself  express  the  entire  contract  between  the 
the  parties,  but  the  remainder  was  contained 
in  a  letter  written  by  one  of  them  in  connec- 
tion with  the  making  of  the  note,  such  letter 
was  admissible  In  evidence  in  a  suit  against 
the  maker  by  one  who  took  the  note  after  its 
maturity.  If  all  the  statements  in  the  plea 
are  true,  it  would  be  grossly  unjust  to  cut  off 
entirely  Byrd's  defense,  and  allow  the  compa- 
ny to  recover  upon  the  notes  just  as  they 
stand.  If  the  plaintiff  accepted  his  written 
offer  of  purchase,  knowing  of  the  omission, 
and  afterwards  accepted  his  notes,  fully  un- 
derstanding they  were  given  by  Byrd  upon 
the  basis  of  his  letter  as  It  would  be  with  the 
omitted  stipulations  in  it,  and  If  afterwards 
the  company  admitted  In  writing  these  things 
to  be  true,  it  cannot  in  good  conscience  claim 
that  its  entire  contract  with  Byrd  is  eviden- 
ced only  by  the  notes  and  the  literal  import  of 
the  letter.  To  sustain  such  a  claim  on  Its 
part  would  be  to  allow  the  company  to  per- 
petrate and  consummate  a  gross  fraud  upon 
Byrd,  which,  under  the  facts  as  alleged  by 
him.  Is  neither  lawful  nor  allowable.  We  do 
not,  of  course,  know  what  Byrd  will  be  able 
to  prove;  but,  for  the  purpose  of  dealing  with 
the  demurrer,  the  allegations  of  his  plea  are 
to  be  taken  as  true.  So  regarding  them,  he 
has  a  right  to  go  before  the  Jury,  show  the 
written  acknowledgment  of  the  plaintiff,  men- 
tioned in  bis  plea,  and,  by  proving  the  otlier 
facts  alleged,  establish  his  defense,  either 
complete  or  partial,  as  may  appear  when  the 
evidence  all  comes  out   Judgment  reversed. 

(94  Ga.  'Sl> 
PRITCHETT  V.  COMMISSIONERS  OF 
ROADS  AND  RBVENUBS  OF 
BARTOW  COUNTY. 

(Supreme  Conrt  of  Georgia.     Aug.  31,  1894.) 

Appeal — Rekittitur — ^Withdrawal  bbporb  Fo/- 
INS  IN  Trial  Court  —  Dbath  or  Plaintitf  iv 
Error. 

Where  a  case  was  argued  in  this  court 
on  the  31st  day  of  January,  1894,  daring  the 
October  term,  IS'93,  and  the  plaintitE  in  error 
died  on  the  7th  day  of  February,  1S94,  and  this 
court,  without  being  informed  of  this  fact,  ren- 
dered a  judgment  of  reversal  in  the  case  on  the 
4th  day  of  June,  1894,  during  the  March  term, 
1894,  and  after  the  remittitur  was  transmitted 
to  the  court  below,  but  before  it  was  filed 
therein  or  entered  on  the  minutes  of  that  court, 
the  death  of  the  plaintift  in  error  was  suggest- 
ed in  this  court,  it  is  within  the  power  of  thi» 
court  at  any  time  before  the  final  adjournment 
of  the  March  term,  1894,  to  pass  an  order  de- 
claring that  the  judgment  of  reversal  shall  be 
of  force  and  effect  as  of  January  31,  1894, 
when  the  case  was  argued  and  submitted  fnr 
decision,  and  to  order  a  withdrawal  of  the  re- 
mittitur first  issued,  and  the  issuiuK  of  a  new 
remittitur,  in  accordance  with  the  facts  above 
recited.  Mayor,  etc.,  v.  Dasher,  16  S.  E.  75, 
90  Ga.  195;  Mitchell  v.  Overman,  103  U.  S. 
62,  and  cases  cited. 
(Syllabus  by  the  0>urt.) 
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On  micron  to  witlidrftw  remittttur  prarl- 
onsly  iBsued,  and  'declare  tbe  judgment  of  et> 
feet  as  of  the  date  of  the  argumeat  in  tbe 
■a|>reme  court     Motion  granted. 

l>'or  prior  repmrt,  see  19  S.  E.  898. 

PKR' CURIAM.     Ordered  accordingljw 

-1 

LUMPKIN,  J.,  of: the  Atlanta  circuit,  pre- 
siding In  the  place  of  BLECKLEY,  C.  J.,  dis- 
qualified. 

(94  Ga.  SO) 

MAYOR,  ETC..  OB"  CITY  OP  ALBANY  T. 

SIKBS. 
(Snpreme  Court  of  G^rgla.    April  23,  1804.) 

Eminent  Domaik  —  Right  to  Compeksatios  — 
New  TRiAiy-.-CosDiTioNAL  Obdep, 

1.  If,  in  the  sxerdse  of  a  power  conferred 
by  Btatnte  to  erect  and  maintain  city  watei> 
works,  a  municipal  corporation  arrests  or  ob- 
structs the  natural  fiowage  of  surface  water, 
and  causes  it  to  flow  upon  adjacent  land,  where- 
by the  market  Talneof  the  land  i8dimini8hed,the 
owner  may  recover  compensation  for  this  dam* 
age  under  that  proTision  of  the  constitution 
which  declares  that  private  property  shall  not 
be  taken  or  damaged  for  public  purposes  with- 
out jnat  and  adequate  compensation  t}eing  first 
paid. 

2.  In  view  of  the  conflict  and  uncertainty 
in  the  evidence  as  to  whether  the  depreciation 
in  the  value  of  the  plaintiff's  property  was  oc- 
casioned by  the  flooding  incident  to  tbe  erec- 
tion of  the  waterworjts,  and,  if  so,  to  what  sum 
the  depreciation'  from  this  cause  amounted,  it 
was  error  to  ma&o  the  grant  of  a  new  trial  con- 
ditional upon  reducing  the  recovery  from  |1,- 
500  to  $300.  The  new  trial  should  have  been 
granted  unconditionally. 

(Syllabus  by  the  Court) 

Error  from  superior  qourt,  Dougherty  coun- 
ty;  B.  B.  Bower,  Judge. 

Action  by  Ella  B.  Slices  against  the  mayor 
and  council  of  tha  city  of  Albany,  Ga.,  to 
recover  damages  for  Injury  to  plaintiff's  land, 
caused  by  arresting  and  obstructing  tbe  nat- 
ural flow  of  surface  water,  and  causlne  It  to 
flow  on  such  land.  There  was  a  jud£ment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

■Wooten  8c  Wooten,  for  plaintiffs  in  error. 
&  T.  Jones  and  W.  T.  Jones,  for  defendant 
In  error. 

LUMPKIN,  3.  1.  Before  the  ratification 
of  tbe  present  constitution  of  this  state,  tbe 
owner  of  private  property  actually  taken 
for  public  use  was  undoubtedly  entitled  to 
compensation;  bnt,  where  such  property  was 
merely  damaged  In  tbe  prosecution  of  a  pub- 
lic worl£,  it  was  damnum  absque  injuria. 
Our  constitution  now  provides  that  "private 
property  shall  not  be  taken,  or  damaged,  for 
public  purposes,  without  just  and  adequate 
compensation  being  first  paid."  Code,  i  G024 
<Const  art  1,  {  3,  par.  1).  It  follows  that 
where  a  municipal  corporation,  In  the  exer- 
cise of  a  statutory  power  authorising  it  to 
erect  and  maintain  city  waterworks,  in  so 
doing  Injures  or  damages  tbe  private  prop- 
erty of  a  citizen,  that  Corporation  will  be 
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liable  to  make  compeoMtlon  in  damaeea,  if 
an  Individual  would  be  liaiato  for  caualnK 
injnrles  or  damages  of  the  same  kind.  In 
connection  with  all  that  is  said  aboYe,  see 
Smith  V.  Floyd  Co.,  65  Ga.  420,  U  S.  E.  850. 
Construing  so  much  of  tbe  declaration  as 
was  left  after  a  portion  of  it  bad  been  stiicl:- 
en  on  demurrer,  together  with  the  evidence 
offered  by  the  plaintiff  in  «ipport  of  her 
cause  of  action,  the  main  question  presented 
for  our  consideration  is,  can  she  recover  from 
the  mayor  and  council  of  Albany  compensa- 
tion for  arresting  or  obstructing  tlie  natural 
flowage  Of  surface  water,  and  causing  It  to 
flow  ni>on  ber  land,  thereby  diminishing  the 
market  value  of  ber  property?  The  evidence 
tends  to  show  that,  before  the  erection  of  tbe 
city  waterworks,  the  lot  upon  which  the  res- 
ervoir now  stands  was  more  elevated  than 
that  of  the  plaintiff,  and  that,  consequently, 
rain  water  falling  upon  the  upper  lot  ran 
down  upon  tbe  lot  of  the  plaintiff,  but  that, 
since  the  erection  of  the  waterworks,  rain 
water  which  fell  upon  other  land,  and  ran 
upon,  and  was  more  or  leas  absorbed  by,  the 
present  city  lot,  has  been  diverted  from  It, 
and  caused  to  overflow  the  plaintiff's  lot,  so 
that  It  now  receives  a  much  greater  quantity 
of  surface  water  than  it  did  before.  'Wheth- 
er the  city  is  liable  for  this  increased  flowage 
of  surface  water  upon  the  plaintiff's  land  de- 
pends upon  whether  or  not  we  adopt  what 
is  known  as  tbe  "common-law  rule"  or  tbe 
"clvll-law  rule,-"  bearing  upon'  the  Subject  of 
surface  water.  According  to  the  rule  of  the 
common  law,  surface  water,  like  the  waters 
of  tbe  sea,  was  regarded  as  a  common  enemy, 
and  it  wa«  tbe  right  of  any  landowner  to  ex- 
pel it  from  his  own  land,  without  regard 
to  tbe  injury  which  might  thereby  be  occa- 
sioned the  proprietor  of  a  lower  estate.  By 
the  rule  of  the  civil  law,  while  the  lower 
proprietor  is  bound  to  receive  the  surface 
water  which  naturally  flows  from  the  estate 
above,  the  owner  of  the  latter  ha?  no  right, 
by  diverting  surface  water  which  be  ought 
to  receive  from  an  estate,  above  his  own,  and 
to  which  his  estate  Is  servient,  thus  to  re 
lieve  his  own  estate  of  the  servitude  which 
nature  placed  upon  it,  and  cast  tbe  whole 
burdm  upon  tbe  estate  of  bis  neighbor  be- 
low. It  is  not  our  present  purpose  to  dis- 
cuss at  length  tlie  merits  of  these  two  con- 
flicting rules.  They  have  been  stated  and 
discussed  by  numerous  judges  in  many  of  the 
courts  of  this  country,  and  any  one  desir- 
ing to  pursue  tbe  investigation  will  find  tbe 
sources  of  Information  Indicated  in  tbe  au- 
thorities below  cited.  According  to  Gould, 
the  rule  of  the  common  law  has  been  accept- 
ed in  Massachusetts,  Maine,  "Vermont,  New 
York,  New  Hampshire,  Rhode  Island,  New 
Jersey,  Michigan,  Minnesota,  and  'iVlsconsIn; 
that  of  tbe  civil  law  In  Pennsylvania,  Illinois, 
North  Carolina,  Alabama,  Tennessee^  Cali- 
fornia, and  Louisiana,  and  it  has  been  refer- 
red to  with  approval  by  the  courts  of  Ohio 
and  Missouri.    Gould,  'Waters  (2d  Sid.)  {{  266, 
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SOBL  PerhapB  a  majority  of  the  American 
■tatea  bave  adopted  the  clvll-law  rule.  In 
O'Connell  v.  Railway  Ca.  87  6a.  246,  IS  & 
B.  489,  many  of  the  caaea  bearing  npon  thla 
question  are  referred  to.  This  case  la  also 
reported  and  annotated  in  13  Lawy.  Rep. 
Ann.  894,  and  In  the  notes  a  large  nnmtter  of 
pertinent  cases  may  be  found  cited.  See, 
also,  Washb.  Easem.  (4th  Ed.)  pp.  23,  485  et 
seq.;  Moak,  TTnderh.  Torts,  457-478,  712-714; 
Martin  t.  Jett,  12  La.  501,  82  Am.  Dec.  120. 
An  examination  of  the  cases  of  Ogbum  v. 
Connor,  46  Cal.  346,  and  McDaniel  t.  Gum- 
ming, 83  Cal.  515,  23  Pac.  795,  will  show  that 
the  supreme  court  of  that  state,  while  en- 
deavoring in  the  former  case  to  state  the 
oommon-law  rule,  really  stated  the  rule  of  the 
Roman  civil  law,  and  in  the  latter  case,  not- 
withstanding the  error  thus  committed,  al- 
lowed the  civil-law  rule  to  prevail  on  the 
doctrine  of  stare  decisis.  In  Livingston  v. 
McDonald,  21  Iowa,  160,  that  eminent  Jurist, 
Judge  Dillon,  said,  in  discussing  a  similar 
question  then  involved,  that:  "It  would  be 
inexcusable  to  overlook  the  doctrines  of  the 
civil  law  respecting  it  That  law,  embody- 
ing the  accumulated  wisdom  and  experience 
of  the  refined  and  cultivated  Roman  people 
for  over  a  thousand  years,  though  not  bind- 
ing as  authority,  is  often  of  great  service  to 
the  inquirer  after  principles  of  natural  Jus- 
tice and  right"  In  the  note  to  Martin  t. 
Jett,  found  in  32  Am.  Dec.  120,  the  common- 
law  rule  is  spoken  of  as  the  law  of  force,  and 
the  civil-law  rule  as  the  law  of  Justice.  We 
concur  In  this  view,  and  for  this  reason  have 
followed  the  latter  rule. 

Onr  only  reason  for  doubting  which  rule 
we  ought  to  follow  is  the  fact  that  so  much 
of  the  common  law  of  England  as  was  In 
force  In  the  province  of  Oeorgia  prior  to  May 
14,  1776,  and  which  was  then  applicable  to 
the  condition  and  habits  of  our  people  and 
consonant  with  our  form  of  government,  is 
stIU,  except  In  so  far  as  the  same  has  been 
expressly  repealed,  modified,  or  superseded, 
a  part  of  the  law  of  this  state;  and  there- 
fore we  were  not  quite  certain  that  the  rule 
in  question  is  not  binding  upon  ns  as  a  por- 
tion of  our  system  of  laws  derived  from  the 
mother  country.  After  a  careful,  diligent, 
and  somewhat  extensive,  though  not  com- 
pletely exhaustive,  search  among  the  old 
English  reports  and  law  writers,  we  have 
been  unable  to  find  any  distinct,  clear,  and 
definite  statement  of  what  was,  at  the  time 
above  mentioned,  the  common  law  applica- 
ble to  the  precise  question  involved  in  the 
present  case.  We  are  perhaps  perfectly  safe 
in  saying  that  there  was  not  in  England,  pri- 
or to  the  beginning  of  the  American  Revolu- 
tion, any  such  authoritative  announcement 
Judicial  or  otherwise,  of  the  rule  concerning 
surface  waters  now  insisted  upon  by  coun- 
sel for  the  plaintiff  in  error,  as  to  moke  the 
same  binding  npon  ua  If  there  was  then 
•nch  a  rule  at  eommon  law,  it  certainly  has 
never  yet  been  established  and  recognized  tn 


Georgia,  and  we  donbt  exceeding  If  it 
would  be  applicable  to  the  condition  and 
habits  of  our  people,  or  adapted  to  the  trae 
spirit  and  genius  of  oar  Instltntions.  Onr 
declared  constitntional  policy,  as  already 
shown,  is  to  require  compensation  to  be  made 
for  injuries  inflicted.  The  growth  of  this 
policy  Is  evidenced  by  the  trend  of  our  legle* 
latlon  for  many  years,  and  the  correspond- 
ing modification  of  Judicial  opinion.  In  view 
of  these  things,  we  do  not  care  now  to  tnm 
backwards,  and  there  is  nothing,  we  think, 
which  prevents  our  following,  as  the  true 
law  of  this  state,  the  rule  of  the  dvil  law.  It 
being,  of  the  two,  the  sounder,  the  more 'con- 
sistent with  natural  Justice  and  right  and 
the  more  In  harmony  with  our  system  of  law 
and  the  general  conditions  of  the  common- 
wealth of  this  state.  In  the  case  of  Phlnlsy 
v.  City  Council,  47  Ga.  260,  the  plalnttlf  al- 
leged that  the  city  had  injured  his  land  by 
Introducing  within  the  corporate  limits,  by 
means  of  a  canal,  water  for  manufacturing 
purposes,  and  then  turning  this  water  Into 
artificial  drains,  so  as  to  increase  the  amount 
of  water  fiowing  upon  his  land;  and  It  was 
held  that  the  city  was  liable.  The  question 
as  to  the  liability  of  the  city  for  causing  ear- 
face  or  rain  water  to  be  thrown,  through 
these  drains,  in  a  concentrated  stream  upon 
the  land  of  the  plalnttfT,  was  also,  to  some 
extent,  involved  In  the  case.  There  seems 
to  have  been  a  difference  of  opinion  as  to  the 
law  relating  to  surface  water,  between 
Judges  McCay  and  Montgomery  on  the  one 
side,  and  Chief  Justice  Warner  on  the  other. 
We  are  decidedly  of  the  opinion  that  the 
views  entertained  by  the  latter  were  correct 
Indeed,  most  of  the  anthorities  follow  the 
doctrine  that  even  as  to  surface  water,  one 
landed  proprietor  has  no  ri^t  to  concentrate 
and  collect  it,  and  thus  cause  it  to  be  dis- 
charged upon  the  land  of  a  lower  proprietor 
in  greater  quantities  at  a  particular  locality, 
or  In  a  manner  different  from  that  in  which 
the  water  would  be  received  by  the  lower 
estate  if  it  simply  ran  down  upon  It  ffttm 
the  upper  by  the  law  of  gravitation.  The 
case  of  Goldsmith  v.  Elsas,  53  Ga.  186,  M 
not  precisely  In  point  for  onr  present  pm^ 
pose,  but  it  recognizes  the  mie  that  the  low- 
er of  two  city  lots  owes  a  servitude  to  the 
higher,  so  far  as  to  receive  the  water  which 
naturally  flows  therefrom,  but  the  owner  of 
the  higher  lot  has  no  right  to  Increase  such 
flow  by  artificial  meana  We  wish  to  be  un- 
derstood as  rollng  in  the  present  case  that 
the  only  compensation  to  which  the  plalntur 
would  be  entitled,  under  the  circumstances, 
is  for  the  damage  (if  any)  arising  from  the 
alleged  increased  flow  of  surface  water  to 
which  the  defendant  has  subjected  her  lo^ 
and  the  consequent  diminution  of  the  market 
value  of  the  same.  If  we  correctly  under- 
stand the  case  as  presented,  such  la.  Indeed, 
the  only  compensation  which  the  platntUt 
•eeks  to  recover. 
2.  The  Jury  fonnd  for  the  plalntur  tiie  ma 
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of  $1,S00.  The  cOnrt  ordetM  tbat  a  new 
trial  be  graated  unless,  by  «rrlting  off,  tiie 
recovery  be  reduced  to  $300.  There  was  a 
decided  conflict  In  the  evidence  as  to  whether 
the  depreciation  In  the  value  of  .the  plaintiff's 
property  was  occasioned  by  any  Increased 
flooding  resulting  from  the  erection  of  the 
waterworks,  and,  If  so.  to  what  sum  the  de- 
preciation from  this. cause  amounted.  The 
evidence  did  not,  in  any  view,  warrant  any 
fixed  and  absolute  conclusions  npon  these 
questions,  but  left  the  proper  determination 
of  them  In  such  uncertainty  tliat  the  solution 
of  them  was  peculiarly  a  matter  for  the  Jury, 
and  not  one  for  the  judg&  It  Is  evident  the 
Judge  was  dissatisfied  with  the  finding  of 
$1,500,  and  that  he  would  not.  In  any  event, 
have  i>ermltted  a  recovery  for  this  amount 
to  stand.  Upon  the  question  of  granting  or 
refusing  a  new  trial  without  condition  or 
qualiflcatlon,  he  undoubtedly  would  have  set 
the  verdict  aside.  The  granting  of  a  new 
teiai  generally  would  have  met  the  full  ap- 
proval of  this  court;  and,  looking  at  the  ver- 
dict rendered  as  one  which  ought  not  to  be 
sustained  (as  the  court  below  evidently  did), 
we  think,  under  the  circumstances,  a  new  tri- 
al should  have  been  granted,  absolutely  and 
without  condition.  This  case,  as  to  the  point 
now  under  consideration,  is  not  like  that  of 
Railway  Co.  v.  Glover,  92  Ga.  134,  18  S.  H. 
406.  There,  the  value  of  a  life  was  Involved, 
and  it  was  capable  of  being  ascertained  with 
some  degree  of  certainty.  It  could  at  least 
be  shown  that,  under  i3xe  evidence  most  fa- 
vorable to  the  plaintiff,  a  verdict  beyond  a 
certain  amoont  would  t>e.  necessarily  ezces- 
alve.  The  ruling  in  that  case  was  simply  to 
the  effect  that  If  the  plaintiff,  by  writing  off, 
voluntarily  relinquished  all  of  the  recovery 
which  could  certainly  be  treated  as  exces- 
sive, the  amount  of  the  verdict,  after  this 
was  done,  would  no  longer  be  a  cause  for  a 
new  trial.    Judgment  reversed. 


(96  On.  501) 

DAVIS  T.  STATB. 
(Supreme  Court  of  Georgia.    Oct  8,  1804.) 

HoMioiDK — iNBTBnoTioifs— Verdict — Sdffioibwot 
OF  EviDENCB— New  Trial. 
The  charge  of  the  court  was  warranted 
by  the  facts  in  evidence,  and  was  free  from 
error;  the  requests  to  charge  were  properly  de- 
nied; and  the  evid^ice  warranted  the  verdict. 
There  was  no  error  in  overruling  the  motion  toe 
a  new  trial. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty;   R.  Falllgant,  Judge. 

Eddie  Davis  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

The  following  is  the  official  report: 

Davis  was  found  guilty  under  an  indict- 
ment charging  him  with  murder.  His  mo- 
tt<m  for  a  new  trial  was  omrnled,  and  he 
excepted.  The  motion  contained  the  gmeral 
grounds  tbat  the  verdict  was  contrary  to 
Uw,  evidence,  etc.    Also  tiecanse  the  court 


erred  in  refusing  to  give  the  f<dlowlog  writ- 
tea  requests  of  defendant  to  charge:  "There 
is  no  presumption  of  malice  from  the  use  of 
a  deadly  weapon  when,  without  fault,  the 
defendant  is  put  under  the  fears  of  a  reason- 
able man,  and  slays  his  assailant  in  self-de- 
fense." "If  the  defendant  was  assailed  by 
the  deceased,  and,  in  his  defense,  used  the 
gun  which  he  had  accidentally  and  hastily 
taken  up,  this  would  go  towards  disproving 
that  malice  which  the  law  implies  from  the 
preparation  and  use  of  a  deadly  weapon." 
"When  one  is  in  'his  own  right,'  and  be  Is 
feloniously  assaulted  and  his  life  endangered, 
he  is  not  called  upon  to  wait  tmtll  his  as- 
sailant is  on  equal  terms,  but  may  slay  him 
as  soon  as  he  is  reasonably  assured  that  a 
mortal  combat  is  unavoidable."  Error  in 
charging:  "The  law  does  not  permit  confes- 
sions to  be  received  in  evidence,  and  consid- 
ered by  the  Jury,  if  they  are  induced  by  the 
slightest  hope  of  reward  or  the  remotest  fear 
of  injury.  If  there  appear  any  confessions 
of  the  defendant  in  evidence  before  you,  con- 
sider whether  that  evidence  shows  that  they 
were  induced  by  the  slightest  hope  of  reward 
or  the  remotest  fear  of  injury.  If  they  were 
so  induced,  reject  them  from  your  considera- 
tion; if,  however,  they  were  not  so  Induced, 
but  were  made  volimtarily,  then  it  would  be 
your  duty  to  consider  any  such  confe8si<»i8, 
if  they  appear  in  evidence,  along  with  the 
other  evidence  In  the  case,  in  determining 
your  verdict  A  person  cannot  lie  convicted 
on  his  confession  alone,  without  corrobora- 
ting circumstancea  That  is  anoth«*  principle 
of  law.  But,  as  I  have  said,  if  you  should 
find  that  such  confessions  appear  in  evidence, 
and  they  were  made  voluntarily,  and  were 
not  induced  by  the  slightest  hope  of  reward 
or  the  remotest  fear  of  injury,  consider  them, 
in  connection  with  the  other  evidence  in  the 
case,  in  determining  your  verdict"  Alleged 
to  be  error  because  denominating  as  confes- 
sions of  guUt  certain  admissions  or  acknowl- 
edgments of  the  prisoner  of  a  fact  that  he 
neither  has  dmled  nor  now  denies,  and  of 
which  fact  there  were  ^e-witnesses,  all  of 
which  tended  to  induce  a  wrong  opinion  on 
the  Jury,  to  the  prejudice  of  defendant  Be- 
cause the  court  erred  in  charging  the  Jnry  as 
follows:  "The  prisoner  at  the  bar,  as  I  un- 
derstand his  counsel.  Interposes  the  defense 
of  'Justification,' "  without  adding,  "in  addi- 
tion to  other  matters  In  defense;"  said  charge 
overlooking  any  claim  that  the  prisoner 
might  have  made  looking  to  the  reduction  of 
the  homicide  from  murder  to  manslaughter, 
and  tending  to  induce  the  Jnry  to  think  ttiat 
the  prisoner  had  either  to  be  convicted  of 
murder,  or  declared  altogether  innocent  Be- 
cause the  court  erred  in  charging  the  Jury  as 
follows:  'If  it  airpears  from  the  evidence^ 
and  yon  believe  it  to  be  true,  that  the  prla- 
oner  at  the  bar  went  down  to  the  scene  of 
the  homicide  with  no  evil  intention  whatever 
towards  the  decedent,  having  a  peaceful  pm^ 
pose,  and  the  decedent,.  seeinC'  Urn  theva^ 
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made  an  assanlt  npon  him  with  an  axe,  or 
placed  the  defendant  in  such  a  position  that, 
acting  under  the  fears  of  a  reasonable  man, 
under  the  law  as  given  you  in  charge,  he 
tvas  about  to  be  assaulted,  in  a  manner  In- 
dicated by  the  defendant,  with  the  axe,  and 
he  suddenly  seized  the  gun  to  defend  him- 
self, and,  acting  under  the  fears  of  a  reason- 
able man  that  his  life  was  in  peril,  he  fired 
the  fatal  shot,  then,  under  the  law,  be  would 
be  Justified.  But  If  It  appear  from  the  evi- 
dence, and  you  believe  It  to  be  true,  that  at 
the  time  of  this  homicide  the  decedent  was 
quietly  chopping  wood  with  his  axe,  uncon- 
scious of  the  presence  of  the  defendant;  that 
the  other  parties  with  him  were  unconscious 
of  bis  presence;  that  the  gun  of  the  decedent 
was  lying  quietly  where  he  placed  It,  on  the 
stump;  that  the  defendant  quietly  came  up, 
without  any  one  seeing  him,  seized  the  gim, 
pointed  it  at  the  decedent,  declaring  what  he 
intended  to  do,  and  the  decedent,  attracted 
by  the  snapping  of  the  cap  or  the  language  of 
the  defendant,  turned  suddenly,  and  found 
the  defendant  In  the  act  of  firing  upon  bini, 
—then  the  decedent  had  the  right  to  protect 
himself.  The  law  gave  the  dead  man,  un- 
der the  circumstances,  the  right  to  protect 
himself  against  tlie  felonious  intention  of  the 
prisoner,  if  such  appear;  and  the  act  of  the 
decedent  In  turning  upon  the  prisoner,  even 
If  he  advanced  upon  him  with  his  hand  part- 
ly sheltering  his  bead  (If  such  appear  from 
the  evidence),  would  be  justifiable  on  the 
part  of  the  decedent,  but  would  not  justify 
Oxe  act  of  the  defendant  in  shooting  him  un- 
der such  circumstances,"— without  adding 
further  an  hypothesis  consistent  with  man- 
slaughter, and  based  on  the  heat  of  passion, 
something  as  follows:  "If  you  believe  that 
the  prisoner  went  to  the  woods  with  a  peace^ 
able  intention,  or  even  with  an  intention  of 
renewing  the  former  quarrel,  but  with  no 
malicious  intention,  and  that  he  started  to  go 
by  the  stump  where  the  gun  was  lying,  over 
to  tue  log  where  his  father  sat,  and  that  he 
saw  the  deceased^  who  had  but  lately  beaten 
him,  standing  on  a  log,  axe  In  hand,  and  that 
the  defendant  was  suddenly  fired  with  an- 
ger, and  grabbed  up  the  gun,  as  the  nearest 
weapon  at  hand,  to  renew  the  quarrel,  and 
that  about  the  same  time  the  deceased  was 
standing  on  a  log  sideways  to  the  stump 
where  the  gun  lay,  and  that  he  was  still 
smarting  under  the  alleged  insulting  words 
used  to  him  at  the  house,  and  under  the  ex- 
citement of  the  former  quarrel,  and  that, 
when  he  saw  the  prisoner  near  lug  the  stump 
where  the  gun  lay,  he  started  at  him,  axe 
In  hand,  with  an  intention  of  renewing  the 
former  difflcnlty,  and  yon  find  it  was  un- 
der these  circumstances  that  the  deceased 
was  shot,  whether  the  gun  went  otT  acciden- 
tally or  otherwise,  then  it  would  be  your  du- 
ty to  flnu  the  defendant  guilty  of  manslaugh- 
ter,"—said  omission  tending  to  strengthen 
further  with  the  Jury  the  opinion  that  the 
''Uimg  was  either  murder  or  nothing. 


Nicolson  ft  McKethan,  for  plaintiff  In  er- 
ror. W.  W.  Fraser,  Sol.  Oen.,  and  J.  M. 
Terrell,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 


(93  6a.  SftS) 
TRUBTT  et  aL  v.  FUNDBBBURK  et  al. 
(Supreme  Coart  of  Oeorgia.    April  9.  1894.) 
Dower— Whkn  Babbbd  —  Blsotioh  to  Ti.kb  uh- 
DER  WiLi,  —  Death  or  Widow  BxroBB  Dowaa 
18  Barred— Effect— Nsw  Triai, 

1.  A  widow's  rieht  to  dower  is  not  barred 
by  an  election  to  tiuce  in  Uen  of  dower  a  pro- 
Tision  made  for  her  in  hen  hoaband's  sappMed 
last  will,  he  in  fact  dying  intestate. 

2.  Inasmach  as  the  right  to  dower  vests 
in  the  widow  at  her  husband's  deatli,  if  she  diet 
before  barring  that  right  or  divesting  herself 
of  it,  ahe  takes  no  interest  in  his  lands  whidi 
she  can  transmit  to  her  heirs  or  devisees.  She 
cannot  have  a  vested  right  in  a  child's  part  so 
long  as  she  has  a  legal  right  to  dower. 

3.  There  was  no  abuse  of  disctetion  in  not 
granting  a  new  trial  becaose  of  the  charge  of 
the  conrt  or  the  finding  of  the  jurv  teaching 
the  qnestion  of  advancements. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Suit  between  A.  F.  Truett,  administrator, 
and  others,  and  S.  A.  Funderburli  and  others. 
There  was  a  Judgment  for  Punderburlf  and 
others,  and  Truett,  administrator,  and  others, 
bring  error.    Affirmed. 

Willis  &  Persons,  B.  H.  Walton,  and  Pea- 
body,  Brannon,  Hatcher  &  Iilartin,  for  plain- 
tiffs In  error.  C.  J.  Thornton  and  U  Ij.  Stan- 
ford, for  defendants  In  oror. 

liUMPKIN,  X  1.  Elijah  Brakefleld  left  a 
paper  purporting  to  be  bis  last  will,  by  which 
he  devised  nearly  all  his  property  to  his  wife 
and  her  two  children.  He  also  left  surviving 
him  a  number  of  children  by  a  former  wife. 
The  widow,  supposing  this  paper  to  be  a  gen- 
nine  and  valid  last  wlU,  elected  to  take  nn- 
der  it.  Instead  of  claiming  dower,  and  hersdf 
made  a  will  devising  to  her  diildren  the  prop- 
erty which,  by  the  supposed  will  of  her  hus- 
band, had  been  devised  to  her.  Mrs.  Brake- 
fleld died  within  one  year  of  the  death  of  h« 
husband,  and  her  death  occurred  pending  liti- 
gation over  the  paper  propounded  as  the  will 
of  her  husband,  and  before  there  had  been 
any  administration  on  bis  estate.  She  had 
not  applied  for  or  claimed  dower  In  the  es- 
tate, nor  had  she  elected  to  take  a  child's 
part  The  litigation  over  the  alleged  will  of 
her  husband  resulted  In  setting  that  pai>er 
aside.  We  do  not  think,  under  these  circtmi- 
stances,  the  widow's. election  to  accept  the 
provision  made  for  her  In  tttat  paper  \>arred 
her  of  her  right  to  dower.  Had  she  lived 
until  the  litigation  was  ended,  she  could  have 
obtained  dower  In  his  estate,  because  her 
Section  previously  made  nnder  an  entire  mis- 
apprehension as  to  the  real  character  and  ef- 
fect of  the  supposed  will  could  not,  in  law, 
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e^ty.  or  morals,  have  been  binding  npon 
her.  Tberefore,  In  point  of  fact,  tier  right  to 
dowor  waa  nerer  lost,  but  waa  a  subsisting 
and  valid  right  up  to  the  time  of  her  death. 
Had  she  deliberately  elected  to  take  a  child's 
part  of  the  estate  In  lieu  of  dowo:,  the  case 
would  have  been  different  The  present  case 
differs  essentially  from  that  of  Brown  y.  Can- 
trell.  62  Ga.  257,  In  which  It  waa  hdd  that 
where  a  widow,  during  the  time  within  which 
she  had  the  privilege  of  electing  against  dow- 
er, sold  the  whole  of  the  deceased  husband's 
land,  or  an  estate  in  it  beyond  the  term  of 
bar  own  life,  her  election  not  to  take  dower 
was  complete  and  final,  although  the  effect 
of  the  conveyance  by  her  was  simply  to  pass 
her  distributive  share  in  the  estate. 

2.  Under  the  act  of  December  9,  1S41 
(Cobb's  Dig.  p.  230),  amending  the  act  of  De- 
cember 10,  1807  (Cobb's  Dig.  p.  227),  It  was 
"the  duty  of  every  widow,  within  one  year 
after  letters  testamentary  or  of  administra- 
tion [had]  been  granted  on  her  husband's  es- 
tate, to  make  her  election  or  portion  out  of 
the  estate  of  the  deceased;"  and  upon  failure 
to  do  so  she  was  declared  subject  to  the  dis- 
ability specified  in  the  original  act  of  1807, 
viz.  that  In  such  event  she  should  "be  consid- 
ered as  having  taken  her  dower  or  thirds,  and 
[should]  forever  after  be  debarred  from  talc- 
ing any  other  part  or  portion  of  the  said  es- 
tate." These  acts  were  construed  In  Beavers 
y.  Winn,  9  Ga.  189,  in  which  it  was  held  that 
where  a  widow  died  In  less  than  one  year 
after  administration  on  the  estate  of  her  hus- 
band, without  having  elected  to  take  a  child's 
part  of  the  real  estate,  her  executor  could 
not  after  her  death,  recover  from  the  admin- 
istrators of  her  husband  such  child's  part 
7udge  Nisbet  says  on  pages  193,  194:  "By  the 
statute  the  widow  has  one  year  within  whldi 
to  elect  and,  if  the  election  Is  made  on  tlie 
last  day  of  that  year,  it  would  entitle  her  to 
a  child's  part  or  portion.  The  statute  de- 
clares that  failing  to  elect  she  Is  to  be  con- 
sidered as  having  taken  her  dower,  and  shall 
be  debarred  of  all  further  or  other  part  or 
pwtlon  of  the  estate.  If,  then,  at  the  ex- 
piration of  the  year,  she  has  not  elected,  she 
being  still  In  life,  she  is  considered  as  having 
taken  her  dower.  So,  also,  at  any  other  peri- 
od within  the  year,  up  to  which  period  she 
has  made  no  election,  she  is  considered  as, 
at  that  period,  having  taken  her  dowo:.  At ' 
all  times  within  the  year,  she  is  consid- 
ered, by  the  terms  of  the  statute,  as  taking 
bar  dower,  unless  she  has  furnished  evidence 
to  the  contrary,  by  proof  of  having  elected 
to  take  a  child's  part  The  choice  is  between 
dower  and  a  child's  part  She  chooses  to 
take  dower,  negatively,  by  doing  nothing. 
She  chooses  a  child's  part  affirmatively,  by 
declaring,  in  some  overt  act  susceptible  of 
proof,  her  choice.  If,  then,  at  any  time  with- 
in the  year,  she  dies,  not  having  at  that  time 
elected  to  take  a  child's  part  the  conclusion 
of  the  law  is  that  at  that  time  she  had  elected 
to  take  ber  dower.   She  la  by  law  a  tenant  in 


dower."  Again,  In  Wilson  ▼.  Bell,  45  Ga. 
S14,  the  same  ruling  was  made  upon  the  aO' 
thorlty  of  the  case  above  cited.  See,  also, 
Noswortby  v.  Bllszard,  63  Oa.  668.  In  each 
of  these  cases  there  was  an  intestacy  of  the 
husband,  and  they  were  all  decided  under  the 
act  of  1841,  which,  in  effect  was  construed 
to  mean  that  the  widow  had  primarily  a  right 
to  take  a  child's  portion  of  the  estate  of  her 
deceased  husband,  provided  she  exercised  her 
election  so  to  do  within  the  year  prescribed 
by  the  act;  but,  if  she  died  during  that  year 
without  having  made  such  election,  her  right 
to  a  child's  portion  was  lost,  because  neither 
her  executor  nor  her  administrator  could,  aft 
er  her  death,  make  the  election  for  her.  Up- 
on the  death  of  a  husband  the  right  to  dower 
immediately  vests  in  the  widow.  This  right 
is  barred  by  her  election,  "within  twdve 
months  from  the  grant  of  letters  testament- 
ary or  of  administration  on  the  husband's  es- 
tate, to  take  a  child's  part  of  the  real  estate^ 
in  lieu  of  dow«."  Code,  t  1764,  par.  8. 
Again,  in  section  2484,  par.  3,  it  is  provided, 
"If  the  vrife  elects  to  take  her  dower,  she  has 
no  farther  interest  in  the  realty."  Therefore, 
the  widow's  right  to  a  dower  is  perfect  and 
complete,  so  far  as  a  choice  between  it  and  a 
chUd's  part  is  concerned,  until  she  bars  her- 
self of  the  right  to  take  dower  by  electing  to 
take  hi  its  stead  a  child's  part  In  case  She 
dies  during  the  year  elapsing  from  the  grant 
of  letters  testamentary  or  of  administration 
on  her  husband's  estate,  without  barring  or 
divesting  herself  of  the  right  to  dower,  it  is 
certainly  true  that  up  to  the  time  of  her 
death  this  right  existed.  Until  she  has  her- 
self defeated  the  same,  she  may  be  regai'ded 
as  holding  on  to  it;  and  so  long  as  she  does 
this  she  certainly  cannot  have  a  vested  right 
In  a  chUd's  part  In  the  realty,  which  would 
at  bar  death  become  a  part  of  her  estate,  and 
be  transmitted  to  her  heirs  or  devisees.  This 
condualon  follows,  we  think,  from  the  rea- 
soning of  Judge  Nisbet  in  the  Beavers  Case, 
supra,  though,  of  course,  the  facts  of  that 
case  were  not  precisely  the  same  as  In  the 
case  at  bar,  nor  were  the  terms  of  the  statute 
he  was  construing  Identical  with  the  provi- 
sions of  the  Code,  as  contained  in  the  sec- 
tions above  cited. 

8.  The  motion  for  a  new  trial  complains  of 
various  charges  of  the  court  as  to  the  law  of 
advancements.  While  we  do  not  fully  Indorse 
all  the  language  of  the  court  tipon  this  sub- 
ject we  find  no  error  requiring  the  grant  of  a 
new  trial,  especially  as  we  are  satisfied  with 
the  finding  of  the  Jury  touching  the  question 
of  advancements.  There  was  some  evidence 
which  might  have  authorized  the  Jury  to  find 
that  Mr.  Brakefleld  had  made  an  advance- 
ment or  advancements  to  one  or  more  of  his 
children  by  giving  them  a  slave  or  slaves; 
but  the  evidence  did  not  require  the  Jury  to 
so  find,  and  In  view  of  the  subsequent  eman- 
cipation of  all  slaves,  and  the  fact  that  Mr. 
Brakefleld  lived  until  1887,  It  Is  quite  probSr 
ble  that;  even  If  he  had  so  intended  original- 
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ly,  he  blmself  ceased  to  desire  that  such  gifts 
should  be  counted  as  advancenientB. 

In  the  argument  here,  counsel  on  both  sides 
treated  the  fund  In  the  hands  of  his  admin- 
istrator for  distribution  as  if  it  was  derived 
eatireiy  from  realty.  No  question  was  made 
as  to  the  right  of  Mrs.  Brakefield  to  a  child's 
part  In  any  of  the  personal  estate  of  her  de- 
ceased husband,  or  as  to  any  right  of  her  chil- 
dren to  receive  the  same  under  her  wUL 
Judgment  affirmed. 


(94  Ga.  22) 
BEDELIi,  Survivor,  v.  RICHMOND  &  D. 

R.  CO. 
(Supreme  Court  ot  Georgia.    April  9,  1894.) 

CaKKIERS    of    QoOSS  —  COSTBAOT  —  F^ILDBE  TO 

Transport — Evidence — Nonsuit. 

1.  The  declaration  alleging  a  contr&ct  for 
the  transportation  of  cotton  by  the  defendant 
from  Columbus,  Ga.,  to  Liverpool,  England, 
and  setting  forth  do  consideration  except  an 
agreed  rate  of  freight  per  hundred  pounds,  and 
the  evidence  showing  that  the  actual  shipment 
of  the  cotton  from  Columbus  was  made  upon  a 
bill  of  lading,  which  tlie  defendant,  by  its  agent; 
another  railroad  company,  which  it  designated 
to  receive  the  cotton  for  it,  delivered  to  the 
plaintiffs  at  the  time  of  receiving  the  cotton  for 
shipment,  which  bill  of  lading  they  accepted 
and  used  by  attactiing  the  same  to  a  draft 
drawn  by  tliem  upon  other  parties  for  money, 
this  bill  of  lading,  and  not  prior  stipulations, 
must  lie  regarded  as  embracing  the  final  con- 
tract on  which  the  plaintiffs,  as  well  as  the  de- 
fendant, acted  touching  the  business  of  trans- 
porting the  cotton;  and  it  not  being  produced, 
nor  its  contents  proved,  the  plaintiffs  could  not 
recover  for  an  alleged  breach  of  the  contract 
of  transportation  by  failure  of  the  defendant's 
steamship  to  sail  with  the  cotton  on  I>oard  from 
an  American  port  on  a  particular  day, 

2.  As  the  declaration  alleged  no  solicitation 
by  which  plaintiffs  were  Induced  to  purchase 
and  ship,  but  declared  upon  the  contract  of 
transportation  only,  the  court  did  not  err  in 
excluding  evidence  of  conversations  and  stipu- 
lations, some  of  which  occurred  prior  to  the 
purchase  of  the  cotton  by  the  plaintiffs,  and  all 
prior  to  the  execution  and  acceptance  of  the  bill 
of  lading. 

3.  Irrespective  of  other  questions  in  the 
case,  the  failure  of  the  plaintiffs  to  prove  the 
contract  declared  upon  by  legal  evidence  ren- 
dered the  judgment  of  nonsuit  not  only  proper, 
but  necessary. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  Bedell  &  Bowers  against  the 
Richmond  &  Danville  Railroad  (Company  to 
recover  damages  for  failure  of  defendant  to 
transport  certain  cottMi  from  Ck>lumbus,  Oa., 
to  Iiiv«pool,  England,  at  a  particular  time. 
Pending  the  action  In  the  supreme  court, 
plaintiff  Bowers  died,  and  the  action  was  con- 
tinued In  the  name  of  Bedell,  survivor,  for 
the  use  of  the  firm  of  Orr  &  Hunter. 
There  was  judgment  of  nonsuit,  and  plain- 
tiS  brings  error.   Affirmed. 

L.  F.  Garrard  and  ToL  Y.  Onwtoed,  tot 
plaintiit  in  error.  Peabody,  Brannon,  Hatch- 
er ft  Martin,  for  defendant  In  error. 

LUMPKIN,  J.  This  case  was  before  tbls 
oonrt  at  the  Octob^  term,  1891.   It  was  then 


held  that  as  the  declaradon  alleged  that  the 
defendant,  a  common  carrier,  contracted 
with  the  plaintiffs  ttiat  a  consignment  of  cot- 
ton would  be  carried  out  of  a  certain  port, 
on  a  certain  day,  and  that  the  vessel  did 
not,  in  fact  leave  until  a  subsequent  day, 
whereby  the  piaintUfs  were  damaged,  a 
cause  of  action  was  set  forth.  88  Ga.  S81, 
IB  S.  B.  676.  The  case  again  came  on  for 
trial  in  the  superior  court  at  the  May  term, 
1893,  and,  having  resulted  in  a  nonsuit,  was 
once  more  brought  to  this  court  After  It 
reached  here,  the  death  of  Bedell  was  sug- 
gested, and  an  order  waa  taken  allowing  the 
case  to  proceed  In  the  name  of  Bowws,  as 
surrlvOT. 

1.  It  was  settled  by  the  decision  of  this 
court  wlien  the  case  waa  here  the  first  time, 
that  if  the  plaintiffs  made  out  by  proof  the 
allegations  of  their  declaration,  they  would 
be  entitled  to  a  recovery.  In  view  of  oar  con- 
clusion that  the  Judgment  awarding  a  non- 
suit was  proper,  It  becomes  Important  to  care- 
fully observe  precisely  what  the  plaintiffs 
alleged  and  wliat  they  proved.  The  declara- 
tion states  that  on  the  16th  day  of  Septem- 
ber, 1889,  the  Richmond  &  Danville  Railroad 
Company  "agreed  to  trajisport  one  thousand 
bales  of  cotton  from  Columbus,  Ga.,  to  Liv- 
erpool, England,  over  their  line  of  railroad 
and  steamer  Empire,  agreeing,  by  the  terms 
of  said  contract  that  the  steamer  Empire 
would  sail  from  West  Point  Virginia,  on  the 
6th  day  of  October,  1889,  at  an  agreed  rate 
of  one  dollar  and  ten  cents  a  hundred 
pounds,  as  the  rate  of  trait^ortation  from 
the  city  of  Columbus  to  Urerpool,  England; 
•  •  •  that  In  accordance  with  said  con- 
tract they  delivered  to  said  defendants  one 
thousand  bales  of  cotton,  to  be  transported 
over  defendants'  line  of  road  and  said  steam- 
er Empire,  sailing  as  aforesaid,  to  Liver- 
Itool;"  but  "that  said  vessel  did  not  leave 
West  Point  Virginia,  on  October  B,  18S9, 
with  said  cotton  on  board,  until  the  12th  day 
of  Octolier,  1880,  a  period  of  seven  days'  de- 
lay, and  arrived  In  Liverpool  seven  days  later 
than  it  should  have  arrived  had  it  sailed 
from  West  Point  on  the  5th  day  of  October." 
The  declaration  further  alleged  that  the 
plaintiffs  were  damaged  "by  reason  of  said 
defendants'  failure  to  carry  out  their  con- 
tract as  aforesaid,"  specifying  how  the  dam- 
age was  occasioned,  the  particulars  as  to 
which,  in  the  view  we  take  of  the  case,  are  not 
now  material.  It  will  be  noticed  that  no  con- 
sideration for  the  defendant's  xmdertaUng  is 
set  forth,  except  an  agreed  rate  of  freight  per 
hundred  pounds.  The  etvidenoe  shows  that 
the  agent  of  the  defendant  directed  the  plain- 
tiffs to  deliver  the  cotton  to  the  GeMgIa  Mid- 
land Railroad  Company,  which  they  did,  re- 
ceiving at  the  same  time  from  this  company 
a  bill  of  lading,  which  they  accepted  and 
used  by  attaching  the  same  to  a  draft  drawn 
by  them  on  Orr  &  Hunter,  for  whom  the  cot- 
ton had  been  purchased.  This  conduct  on 
the  part  of  the  plalntifTs  certainly  amounted 
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to  a  clear  and  nnequlvocal  recognition  by 
them  of  the  bill  of  lading  as  the  contract  un- 
der which  the  cotton  was  actually  shipped 
from  Oolnmbns,  and  therefore  we  think  it 
mnat  be  regarded  as  embracing  the  final  con- 
tract on  which  both  the  plaintiffs  and  the  de- 
fendant acted  touching  the  business  of  trans- 
porting this  cotton.  This  bill  of  lading  was 
not  produced  nor  offered  In  evidence,  nor 
were  Its  contents  prored.  Therefore  the 
plaintiffs  entirely  failed  to  show  what  was 
the  real  contract  under  which  the  cotton  was 
shipped.  In  order  to  prove  the  breach  of  a 
contract,  it  Is  absolutely  essential  to  show, 
first,  what  the  contract  was.  As  the  plain- 
tiffs failed  to  do  this,  they  could  not  show 
that  the  c<mtract,  whatever  It  was,  was  bro- 
ken by  the  failure  of  the  defendant  to  have 
the  steamer  Bmplre  sail  from  West  Point, 
Ya.,  on  October  5,  1888,  with  the  cotton  on 
board.  Without  having  this  bill  of  lading 
before  us,  we  are  unable  to  say  that,  by  the 
terms  of  the  contract  between  the  plaintiffs 
and  the  defendant,  it  was  stipulated  that  the 
steamer  should  sail  on  that  particular  day. 
It  is  true,  as  stated,  the  declaration  does  al- 
lege that  such  was  the  contract,  and  sete 
forth  the  facte  constituting  a  breach  of  the 
same;  but  the  plaintiffs  were  not  entitled  to 
recover  for  this  alleged  breach,  for  the  sim- 
plest and  best  of  all  reasons,— they  did  not 
prove  it 

2.  The  plaintiffs  insisted  upon  a  right  to  re- 
cover, because,  as  they  contended,  they  were 
Induced  to  purdiase  and  ship  the  cotton  at 
the  solicitation  of  one  Halle,  representing  the 
defendant  as  soliciting  freight  agent,  and  up- 
on the  faith  of  a  contract  made  by  him  in  the 
defoidant's  behalf  to  the  effect  that  the 
steamer  should  positively  sail  on  the  5tb  day 
of  October,  1889.  In  support  of  this  conten- 
tion, they  offered  in  evidence  a  letter  ad- 
dressed to  them  by  Halle,  of  which,  omitting 
the  heading,  the  following  is  a  copy:  "Co- 
lumbus, Ga.,  Sept  16,  1889.  Mess.  Bedell  & 
Bowers,  City— Dr.  Sirs:  T.  M.  Engagement 
-ff  42.  1,000  bales  cotton  from  Columbus, 
Ga.,  to  Liv«pool,  England,  Str.  Empire,  sail- 
ing from  West  Point,  Va.,  Oct  5th,  1889; 
through  rate,  ($1.10)  one  10/100  dolls,  per 
hundred  pounds.  We  have  this  day  made 
the  above  engagement  for  you,  and  same  is 
confirmed.  Respy.,  J.  0.  Halle,  SoL  Agt" 
This  letter  was  rejected  by  the  court  Plain- 
tiffs also  offered  in  evidence,  for  the  purpose 
of  proving  the  alleged  contract,  testimony  as 
to  various  conversations  and  stipulations  be- 
tween themselves  and  Halle,  some  of  which 
occurred  prior  to  their  purchase  of  the  cot- 
ton, and  ail  prior  to  the  execution  and  ac- 
ceptance by  them  of  the  bill  of  lading.  This 
evidence  was  also  rejected.  We  think  the 
court  was  right  in  excluding  both  the  letter 
and  the  other  evidence  offered.  The  declara- 
tion did  not  allege  any  sollcitetlon  on  the 
part  of  Halle  by  which  the  plaintiffs  were  in- 
duced to  purchase  and  ship  the  cotton,  or 
that  they.  In  fact,  did  purchase  and  ship  the 


cotton  because  of  such  solidtatloD,  or  upon 

the  faith  of  any  representations  or  promises 
by  Halle  In  this  respect  The  only  contract 
dedared  upon  was  the  contract  of  transporta- 
tion already  mentioned.  The  evidence  reject- 
ed was  therefore  Irrelevant;  and,  besides,  all 
the  conversations  and  stipulations  referred  to 
were,  so  far  as  we  are  aware,  merged  into 
the  final  contract  evidenced  by  the  bill  of 
lading. 

3.  Numerous  questions  were  made  by  the 
bill  of  exceptions  to  which  no  specific  allu- 
sion has  been  made,  because  to  do  so  is  un- 
necessary. The  plaintiffs  failed  to  prove  by 
legal  evidence  the  contract  declared  upon, 
and  therefore  it  was  not  only  right  to  grant 
a  nonsuit  but  this  was  tlie  only  proper  dis- 
position to  be  made  of  the  case.  Judgment 
affirmed. 

(93  Ga.  6S2) 
WELLS  V.  DILLARD  et  al. 
(Supreme  Court  of  Georgia.    April  9,  1894.) 

ABSIONMBHT  of  DOWBB — ESTOPFEI.  OF  WiDOW  TO 

Attach — Debd  bt  Adhinistkatob — Ezceftioh 
OF  "Widow's  Dowbk"— Constrdctiojc — Limita- 
tions. 

1.  Where  it  appears  that  a  widow  made 
application  for  dower,  that  commissionerB  to 
assign  the  same  were  duly  appointed,  and  that 
the  dower  land  was  in  fact  laid  off,  and  the 
widow  entered  into  posaesBlon  and  occupied  the 
Bams  for  more  than  seven  years,  with  the  con- 
sent and  acquiescence  of  the  administrator  and 
of  the  heirs  at  law,  her  privies  in  estate,  as 
well  as  she  hersdf,  are  estopped  from  con- 
troverting the  regularity  and  validity  of  the  as- 
signment on  the  ground  that  the  commissionerB 
failed  to  make  any  return,  and  that  no  judg- 
ment of  the  court  was  rendered,  adopting  or 
confirming  the  action  of  the  commissioners. 
Inasmuch  as  the  administrator  and  the  heirs 
would  be  estopped  by  their  consent  and  ae- 
qnieecence,  the  widow  and  those  claiming  in 
privity  with  her  are  estopped  also. 

2.  Where  an  administrator  sells  and  con- 
veys to  a  widow  bo  mnch  of  a  named  lot  of 
land  as  may  be  embraced  in  these  terms  of  de- 
scription, "Lot  land  154  in  Slst  Dist  Marion 
county,  except  the  widow's  dower  and  ten 
acres  off  southeast  comer,"  the  administrator's 
deed  also  reciting  that  the  widow  "bouglit  all 
of  said  lot  except  the  widow's  dower  and  ten 
acres  off  of  the  southeast  comer  of  said  lot," 
the  widow  at  the  time  of  the  sale  being  in  pos- 
session of  a  definite  portion  of  the  west  part  of 
the  lot  which  portion  had  been  previously  laid 
off  as  her  dower,  the  proper  construction  of  the 
conveyance  is  that  both  this  portion  and  the 
10  acres  in  the  Bontheast  comer  were  wholly 
excepted  from  the  sale  made  by  the  administra- 
tor; the  phrase  "the  widow's  dower,"  as  used 
in  the  conveyance,  meaning,  not  the  legal  right 
of  dower,  but  the  parcel  of  land  itself  over 
which  that  right  had  been  asserted  and  exer- 
cised. 

3.  The  heirs  having  consented  to  and  ac- 
quiesced In  the  entry  and  occupation  by  the 
widow,  raising  no  question  as  to  the  mode  or 
legality  of  assigning  and  laying  off  her  dower, 
they  had  no  right  to  the  possession  until  after 
her  death,  inasmuch  as,  under  section  22(10  of 
the  Code,  no  forfeiture  resulted  by  reason  of 
her  conveying  the  fee  to  another.  The  statute 
of  prescription,  therefore,  did  not  before  the 
death  of  the  widow,  commence  to  ran  against 
the  heirs,  and  in  favor  of  a  person  claiming  un- 
der her  or  her  vendee. 

(Syllabns  by  the  Court) 
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Error  finun  superior  court,  Biari<m  cotmty; 
W.  B.  Butt,  Judge. 

Actl(»i  of  ejectment  by  W.  H.  Dlllard  and 
others  agfainst  D.  B.  Wells.  Judgment  was 
rendered  for  plalntifFs,  and  defendant  brings 
error.    Affirmed. 

Blandford  &  Grimes  and  Geo.  P.  Munro, 
for  plaintiff  In  error.  W.  D.  Crawford  and 
Peabody,  Brannon,  Hatcher  &  Martin,  for 
defendants  in  error. 

LUMPKIN,  J.  Dempsey  DlUard  died  In 
1858  or  1854,  and  in  1857  one  Bell  was  ap- 
pointed administrator  of  his  estate.  At  the 
September  term,  1857,  of  the  superior  court 
of  Marlon  county,  Mrs.  Harriet  Dlllard,  the 
widow  of  the  intestate,  filed  an  application 
for  dower.  Commissioners  were  appointed; 
the  dower  was  In  fact  laid  off,  embracing  62 
acres  of  the  west  half  of  lot  No.  154  In  the 
thlrty-flrst  district  of  that  county;  and  a 
plat  of  the  same  was  made  by  a  surveyor  in 
November  of  that  year.  The  commissioners 
made  no  return  to  the  superior  court,  and 
there  was  no  judgment  of  that  court  adopting 
or  confirming  their  action.  Nevertheless,  the 
widow,  with  the  consent  and  acquiescence  of 
the  administrator  and  of  the  heirs  at  law, 
took  possession  of  the  land  so  set  apart  as 
her  dower,  and  remained  In  possession  of  the 
same  until  about  the  end  of  the  year  1869. 
Under  an  order  from  the  court  of  ordinary. 
Bell,  the  administrator,  on  the  first  Tuesday 
In  December,  1857,  sold  to  the  widow  the 
land  hereinafter  described,  the  terms  of  the 
sale  being  one-third  cash,  and  the  balance 
on  credit  The  administrator,  in  pursuance  of 
this  sale,  made  a  deed  to  Mrs.  Dlllard  on  the 
10th  of  January,  1863.  That  deed  recited 
the  sale  to  Mrs.  Dlllard,  her  heirs  and  as- 
signs, of  "lot  land  154  In  the  31st  Dlst  Marion 
county,  except  the  widow's  dower  and  ten 
acres  off  southeast  comer,"  and,  further,  that 
the  widow  "bought  all  of  said  lot,  except  the 
widow's  dower  and  ten  acres  off  of  the  south- 
east comer  of  said  lot"  On  the  25th  of  De- 
cember, 1869,  Mrs.  Dlllard  conveyed  to  Dan- 
iel Jones  "fifty  acres  off  of  the  north  side  of 
lot  154  in  31st  Dlst,  Marlon  county."  After- 
wards, Mrs.  Dlllard  died.  W.  H.  Dlllard  and 
others,  who  are  heirs  at  law  of  Dempsey  Dll- 
lard, brought  an  action  against  Wells,  who 
holds  under  Daniel  Jones,  to  recover  20  acres 
of  land  in  the  northwest  comer  of  the  lot  men- 
tioned. The  20  acres  in  dispute  are  a  part 
of  the  land  set  apart  as  dower,  and  are  also 
embraced  In  the  deed  trom.  Mrs.  Dlllard  to 
Daniel  Jones. 

1.  As  will  have  been  seen,  It  clearly  ap- 
pears that  the  widow  occupied  for  about 
twelve  years  the  land  set  apart  to  her  as 
dower.  As  her  right  to  dower  would  have 
become  barred  after  the  lapse  of  seven  years. 
It  should  hardly  require  argument  to  prove 
that  the  administrator  and  the  heirs,  after 
having  consented  to  and  acquiesced  in  her 
right  to  the  dower  for  more  than  seven  years. 


wore  estopped  from  conttovertbig  tbe  ng' 
ularity  and  validity  of  the  assignment  on  the 
grounds  Indicated  in  the  first  headnote.  In 
Peters  v.  West  70  Ga.  343,  there  were  li^ 
regularities  In  the  assignment  of  the  widow's 
dower;  but  this  court  held  that  where  prem- 
ises were  assigned  as  dower  to  the  widow, 
who  went  into  possession  of  the  same,  the 
proceedings  to  obtain  dower  should  not  be 
rejected  from  evidence  because  of  such  ir- 
BSgularltles.  Jackson,  C.  J.,  said,  "The  widow 
occupied  the  land  as  dower,  and  that  cured 
all  Irregularities,  If  any."  See,  also,  Brown 
V.  Colson.  41  6a.  42.  In  1  Woeraer,  Adm'n, 
§  117,  the  author  says:  "The  method  of  as- 
signing dower  to  the  widow  is  prescribed  by 
statute  in  a  number  of  states.  At  common 
law,  and  In  the  absence  of  a  statutory  provi- 
sion to  the  contrary,  it  is  not  necessary  to  resort 
to  legal  proceedings  for  this  purposa  llie 
parties  may  bind  themselves  as  effectually  in 
the  matter  of  assigning  dower  as  in  any  other 
transaction.  It  may  be  done  by  paroL  Noth- 
ing Is  required  but  to  ascertain  and  assign  her 
share  to  the  widow,  and  then,  if  she  has  en- 
tered, the  freehold  vests  In  her."  We  enter- 
tain no  doubt  that  as  against  the  adminis- 
trator and  the  heirs  at  law,  the  assignment 
of  Mrs.  Dillard's  dower  was  perfectly  good. 
Of  course,  she  herself  was  conclusively  es- 
topped from  questioning  in  any  manner  the 
validity  of  her  own  dower;  and  It  follows 
that  her  privies  in  estate  are  likewise  es- 
topped, for  they  can  occupy  no  better  position 
than  she  herself.  Her  interest  In  the  land 
embraced  in  tbe  dower  was  only  an  estate 
during  her  life,  and  consequently,  so  far  as 
that  land  is  concerned,  nothing  more  than  an 
estate  therein  for  her  life  passed  by  her  deed 
to  Daniel  Jones,  unless  she  became  the  pur- 
chaser of  the  reversion  at  the  administrator's 
sale  already  mentioned. 

2.  We  think  it  quite  clear  that  she  did  not 
become  the  purchaser  of  that  reversion.  In 
view  of  the  recitals  In  the  administrator's 
deed,  the  proper  construction  of  that  con- 
veyance is  that  the  land  covered  by  the  dower, 
and  the  10  acres  In  the  southeast  comer  of  lot 
number  154,  were  wholly  excepted  from  the 
sale.  Undoubtedly,  the  administrator  might 
have  sold  the  fee  In  the  entire  lot  reserving 
the  dower  estate,  but  we  do  not  think  he  did 
so.  Taking  his  deed  as  a  whole,  there  is 
scarcely  a  doubt  that  the  phrase  "the  widow's 
dower"  did  not  mean  the  legal  right  to  dower, 
or  the  dower  estate,  but  the  parcel  of  land 
which  had  been  set  apart  as  dower,  and  of 
which  the  widow  was  in  possession  as  such. 

3.  We  liave  endeavored  to  show  that  so  ftur 
as  the  heirs  at  law  are  concerned,  the  widow's 
right  to  dower  was  in  all  respects  as  perfect 
and  complete  as  if  it  had  been  duly  and  le- 
gally assigned  in  the  manner  prescribed  by 
law,  under  proceedings  entirely  free  from  de- 
fect or  infii'mity.  Consequently,  these  heirs 
had  no  right  to  possession  until  after  the 
widow's  death,  because,  under  section  2260 
of  the  Code,  no  forfeiture  results  from  an  at- 
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tempt  by  a  tenant  for  Ufe  to  sell  tbe  entire 
estate  In  the  land.  The  purchaser,  ho-wever, 
acquires  the  interest  of  the  tenant  for 
life.  The  heirs,  therefore,  bad  no  right  to 
bring  an  action  for  the  land  before  the  death 
of  tbe  widow;  and,  this  being  so,  the  statute 
of  prescription  did  not  begin  to  run  against 
them,  and  in  favor  of  Wells  (who  holds  under 
Jones,  tbe  first  vendee  of  tbe  widow),  until 
after  her  death  tools  place.  There  was  no 
contention  that,  counting  from  this  time,  the 
defendant  had  a  good  prescrlptiye  title  against 
them.  The  verdict  In  their  favor  was  there- 
fore manifestly  right,  under  the  law  and  the 
evidence,  and  the  court  properly  declined  to 
grant  a  new  triaL    Judgment  affirmed. 


(»4  Ga.  14) 
JONBS  «t  al.  V.  CORDELE  GUANO  CO. 
(Supreme  Court  of  Georgia.    April  16,  1894.) 

BaI^B    of   FkRTILIZERS  —  EVIDEKCB  AB  TO  IhORB- 
DIBNT8— AMUTSIB  BT  StaTB  CHBMISX — BFrSOT 

ON  Crops. 

1.  The  act  of  December  27,  1890,  tonchlng 
the  preservation  and  analysis  of  samples  of  fer- 
tilizers, is  cumulatiTe  only,  and  not  exclusiye. 
Unless  parties  to  the  sale  elect  to  co-operate  in 
depositing  a  sample  with  the  ordinary,  the  pro- 
visions of  the  act  have  no  application  to  the 
given  transaction. 

2.  Under  the  provisions  of  the  Code  (see- 
tion  1553b),  an  analysis  of  a  fertilizer  by  the 
state  chemist  must  l>e  an  "official  analysis,"  to 
render  a  copy  of  it,  under  seal  of  the  depart- 
ment of  agriculture,  admissible  in  evidence. 
There  can  be  no.  official  analysis  made  at  tbe 
instance  of  a  purchaser  for  use  in  litigation, 
except  by  procurement  of  the  ordinary,  and 
compliance  with  the  other  provisions  of  tlie  act 
of  December  27,  1890. 

3.  Any  analysis  of  a  fertilizer  by  the  state 
chemist,  which  is  of  record  in  the  department 
of  agriculture,  is  prima  facie  an  official  analy- 
sis, and  a  copy  of  the  same,  under  the  seal  of  that 
department,  is  admissible  in  evidence  under  sec- 
tion 1563b  of  the  Code,  if  relevant  to  the  mat- 
ter in  issue.  Unless  it  otherwise  appears,  any 
sample  of  fertilizers  analyzed  by  the  state 
chemist  Is  presumed  to  be  furnished  to  him  offi- 
cially by  an  inspector  of  fertilizers. 

4.  The  evidence  of  the  state  chemist  taken 
by  interrogatories  was  admissible  in  evidence  to 
prove  the  chemical  ingredients  of  the  sample 
analyzed  by  him.  which  sample  had  been  taken 
by  the  pnrcha'ser  from  the  fertilizer  in  con- 
troversy, and  preserved.  After  the  reception 
of  this  evidence,  the  effect,  or  want  of  effect,  of 
the  fertilizer  on  crops,  would  be  admissible  as 
tending  to  corroborate  the  analysis,  or,  on  the 
other  hand,  to  discredit  It 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lee  county;  W. 
H.  Fish,  Judge. 

Action  by  the  Cordele  Guano  Company 
against  S.  P.  Jones  and  others  on  a  prom- 
issory note.  Judgment  was  rendered  for 
plaintlfT,  and  defendants  bring  error.  Re- 
versed. 

Fort  &  Watson  and  Wooten  &  Wooten,  for 
plaintiffs  in  error.  Clarke  &  Hooper,  for  de- 
fendant in  error. 

LUMPKIN,  3.  1.  The  act  of  December 
27,  1890  (Acts  1890-91,  vol.  1,  p.  142),  provid- 


ing that  it  shall  be  lawful  for  aiiy  porcbasar 
of  fertilizers  to  require  the  person  Belling 
to  furnish  a  sample  of  the  same  for  deposit 
with  the  ordinary,  and  also  providing  for 
the  preservation  and  transmission  of  such 
sample  by  tbe  lattea-  to  the  state  chemist, 
the  analysis  of  tbe  same  by  this  officer,  and 
the  sending  by  him  of  a  copy  of  tbe  result 
back  to  the  ordinary.  Is  cumulative  only,  and 
not  exclusive.  This  act  contains  nothing  to 
prevent  a  purchaser  of  fertilizers  from  tak- 
ing, on  his  own  account,  a  sample  of  the 
same,  having  It  analyzed  by  whomsoever  he 
pleases,  and  Introducing  evldenoe,  for  what- 
ever It  may  be  worth,  when  the  same  is  rel- 
evant, as  to  the  result  of  this  analysis.  Of 
course.  In  order  to  make  tbe  statement  of 
tbe  state  chemist  transmitted  to  the  ordi- 
nary conclusive  evidence,  tbe  provlslona  of 
the  act  In  question  must  be  complied  with. 
Where  this  is  not  done,  the  act  has  no  I4>- 
plication  at  alL 

2.  Section  1553b  of  the  Code  declares  that 
"a  copy  of  tbe  official  analysis  of  any  fer- 
tilizer or  chemical,  under  seal  of  the  departr 
ment  of  agriculture,  shall  be  admissible  ai 
evidence  in  any  of  the  courts  of  this  state, 
on  the  trial  of  any  issue  Involving  the  merits 
of  said  fertillz»."  As  it  requires  express  leg- 
islation to  render  any  copy  of  an  analysis 
of  a  fertilizer  admissible  as  original  evidence, 
necessarily  the  terms  of  the  law  must  be 
fully  and  exactly  complied  with.  In  order  to 
obtain  the  benefit  of  Its  provisions.  There- 
tore,  tbe  analysis  must  be  an  official  one,  or 
a  copy  of  it  taken  from  the  records  of  the 
department  of  agriculture  cannot  be  Intro- 
duced. As  we  understand  our  system  for 
the  Inspection  and  analysis  of  commercial 
fertilizers,  samples  are  taken  by  tbe  inspect- 
ors, and  submitted  for  analysis  to  the  state 
chemist,  who  makes  reports  to  the  commis- 
sioner of  agriculture,  which  reports  are  re- 
corded In  the  office  of  the  latter.  Analyses 
thus  made  are  official.  We  Icnow  of  no  law 
making  official  an  analysis  by  the  state  chem- 
ist at  the  instance  or  request  of  a  purchaser 
of  fertilizers.  Indeed,  as  we  understand  It, 
the  state  chemist  Is  under  no  obligation  to 
make  an  analysis  for  any  private  person  at 
all.  If  he  does  so.  It  Is  simply  a  mattor  of 
courtesy;  and  although  be  may  report  an 
analysis  thus  made  to  the  department  of 
agi-iculture  and  It  may  be  Altered  upon  the 
records  of  that  department,  this  will  not  give 
to  that  analysis  an  official  character,  by  vli^ 
tue  of  which  a  copy  of  it  will  be  render^ 
admissible  as  evidence  in  the  coints. 

3.  Strictly  spealdng,  the  commissioner  of 
agriculture  should  not  have  recorded  in  bis 
department  any  analysis  made  by  the  state 
chemist,  except  such  as  the  law  requires  the 
latter  to  make,  and  report  to  that  depart- 
ment It  follows  that  any  analysis  which 
is  of  record  in  the  agricultural  department 
Is  prima  facie  official,  because,  presumably, 
any  analysis  of  ferulizers  made  by  tho  state 
chemist,  and  reported  by  him  to  the  oom- 
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mission  of  agriculture,  Is  of  a  sample,  or 
samples,  furnished  the  chemist  officially  by 
an  Inspector  of  fertilizers.  Therefore,  unless 
It  appears  that  an  analysis  of  fertlllzors 
made  by  the  state  chemist  was  of  a  sample 
received  from  some  other  source,  a  copy  of 
an  analysis  made  by  him,  and  certified 
under  the  seal  of  the  department  of  agricul- 
ture, is  admissible-  in  evidence  under  the  sec- 
tion of  the  Code  above  cited. 

4.  As  Intimated  In  the  first  division  of  this 
opinion,  where  a  private  person  takes  and 
preserves  a  sample  of  fertilizers  purchased 
by  him,  and  procures  an  analysis  thereof 
to  be  made  by  the  state  chemist,  that  officer 
is  a  competent  witness  to  prove  the  chem- 
ical ingredients  of  the  sample  analyzed  by 
htm,  and  his  evidence  should.  In  a  proper 
case,  be  allowed  to  go  to  the  jnry,  who  are 
to  Judge  of  Its  value.  This  would  be  true 
as  to  similar  evidence  by  any  other  com- 
petent chemist  After  the  reception  of  this 
expert  evidence,  it  would  be  admissible  for 
either  party  to  show  the  effect,  or  want  of 
effect,  of  the  partacular  fertilizer  on  crups, 
either  for  the  purjjose  of  corroborating  the 
analysis  or  of  discrediting  it  While  It  Is 
true  that  the  note  sued  on  In  the  present  case 
cmitained  an  express  stipulation  that  the 
makM«  purchased  on  their  own  Judgrment, 
and  waived  any  guaranty  as  to  the  effects 
of  the  fertilizer  on  their  crops,  we  tUnk  they 
were  nevortheless  entitled  to  show  their  crops 
derived  no  bcneflt  from  the  use  of  the  fer- 
tilizer In  question.  It  was  competent  for 
them  to  do  this,  not  tor  the  purpose  of  re- 
pudiating or  varying  the  terms  of  their  writ- 
ten contract  or  of  holding  the  guano  com- 
pany to  a  guaranty  it  had  expressly  declined 
to  make,  but  to  show  that  in  point  of  fact 
the  guano  did  not  come  up  to  the  guaran- 
tied analysis  branded  on  the  sacks,  asrequlred 
by  law.  In  other  words.  It  was  the  right 
of  the  defendants  to  show  that  this  guano 
did  not  contain  the  chemical  ingredients  set 
forth  in  that  analysis.  If  the  guano  failed 
to  produce  any  beneficial  effect  on  the  crops 
under  favorable  auspices,  this  fact  would 
at  least  tend  to  show  It  did  not  contain  the 
fertilizing  elements  In  the  proportions  speci- 
fied in  I3i0  analysis  branded  <Mi  the  sacks. 
In  Allen  v.  Toung,  62  Ga.  617,  this  court 
ruled  that:  "The  effect  of  accepting  a  spe- 
cial guaranty  that  a  fertilizer  is  of  a  given 
analytical  standard,  with  restriction  of  the 
seller's  liability  accordingly,  and  excluding 
practical  results,  is  to  entitie  the  purchaser 
to  a  commodity  corresponding  chemically,  In 
all  respects,  to  the  standard.  The  means  of 
test  mijy  not  be  exclusively  direct;  possibly 
there  may  be  Indirect  means  also,  but  actual 
production  Is  neither,  without  evidence  as 
to  cultivation,  season,  soil,"  etc.  In  that  case, 
Bleckley,  J.,  said.  In  substance,  that  the  effect 
of  the  fertilizer  on  the  crops  could  not  alone 
furnish  the  test  of  determining  whether  or 
not  the  fertilizer  came  up  to  the  gly&i  stand- 
ard.  Again,  In  Hamlin  t.  Rogers,  78  Oa. 


631,  3  S.  B.  209,  it  was  said:  "Where  there 
is  other  testimony,— as,  for  Instance,  where 
another  analysis  is  put  In  evidence  to  show 
that  the  fertilizer  does  not  come  up  to  the 
standard  laid  down  by  the  state  chemist— 
those  facts  may  be  used  In  aid  of  such  other 
analysia"  In  this  latter  case  the  note  given 
for  the  fertilizers  expressly  stipulated  that 
the  purchaser  was  to  take  the  fotllizers 
without  regard  to  th^r  effect  on  crops.  See 
the  cases  referred  to  on  page  633,  78  Ga.,  and 
page  259,  3  S.  E.;  also,  Scott  v.  McDonald,  83 
Oa.  28, 9  S.  B.  770.  There  are  doubtiess  other 
decisions  of  this  court  wbtch,  either  In  terms 
or  on  principle,  sustain  what  Is  now  ruled 
on  the  point  under  conslderatloo,  but  the 
above  will  suffice.   Judgment  reveised. 


OS  Oo.  70») 
KNIGHT  V.  HAWKINS. 
(Supreme  Court  of  Georgia.     April  23,  1894.) 
Rbleabb  of  Sukbtt— Extsnsiox  of  Xotb. 
Where  the  header  of  a  past-dne  promis- 
sory note.  In  coDiiideration  of  the  prepayment  in 
advance  of  UBurious  intereat  by  the  maker,  ex- 
tends the  time  of  payment  wfthont  the  knowl- 
edge or  consent  of  the  surety,  the  latter  is  dis- 
charged;  the  creditor,  at  the  time  of  granting 
the  indulgence,  knowing  the  fact  of  suretyship. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  county; 
B.  B.  Bower,  Judge. 

Action  by  B.  F.  Hawkins  against  G.  W. 
Knight  and  others  on  a  promissory  note. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant Knight  brings  error.    Reversed. 

Russell  &  Russell,  for  plaintiff  In  error. 
Donalson  &  Hawes,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  an  action  upon  a 
promissory  note  brought  by  B.  F.  Hawkins 
against  E.  O.  Dnren,  O.  W.  Daren,  and  G. 
W.  Knight  The  note  was  payable  to  "B.  P. 
Hawkins,  or  bearer;"  but  this  B.  F.  Hawkins 
died  at  or  about  the  time  the  note  matured, 
and  before  suit  was  brought  The  plaintiff 
was  his  son,  and  bore  th6  same  name.  He 
brought  the  suit  in  his  own  name,  and  not 
as  administrator,  and  therefore  presumably 
owned  the  note  as  bearer.  Knight  defended, 
alleging  In  his  plea  that  he  was  only  a  surety 
on  the  note,  which  fact  was  known  to  "the 
plaintiff"  when  the  note  was  given;  and  that 
at  the  maturity  of  the  not>e,  the  holder,  the 
plaintiff,  without  this  defendant's  knowledge 
or  consent  and  knowing  he  was  only  a 
surety,  extended  the  time  of  payment  In  con- 
sideration of  the  prepayment  by  the  Durens 
of  usurious  Interest  upon  the  note.  There 
was  evidence  to  sustain  this  plea,  but  the 
court  nevertheless,  directed  a  verdict  for  the 
plaintiff,  and  this  Is  the  error  complained  of. 

The  record  In  this  case  Is  a  fair  sample  of 
the  many  which  come  to  this  court  filled 
with  errors,  discrepancies,  and  Inaccuracies, 
and  which  consequentiy  greatiy  Increase  out 
labors,  and  often  occasion  considerable  diffl- 
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colty  iQ  noderstaadlDg  what  •  record  really 
means.  It  appears  tbat  tbe  note  xraa  admit- 
ted In  evidence  over  ttie  objection  of  tlie  de- 
fendant Kniglit,  bnt  no  error  was  assigned 
upon  its  introduction.  Tlie  objection  is  stated 
to  have  been  that  the  copy  of  the  declaration 
served  upon  him  showed  he  was  sued  on  a 
note  for  $150,  principal,  with  no  credits  there- 
on; whereas  the  note  offered  in  evidence 
was  for  $165,  principal,  with  a  credit  of  $16 
on  it  It  is  impossible  to  ascertain  from  the 
record  what  the  truth  really  was  in  these  re- 
spects, for  the  copy  of  the  declaration  con- 
tained in  the  record  shows  that  the  note  de- 
clared on  was  for  $150.10,  principal;  while 
the  copy  of  the  note  attached  thereto  show- 
ed that  it  was  a  note  for  $165,  with  no  credit 
oo  it  The  note  waa  dated  October  24,  1888, 
and  due  12  months  after  date,  which  would 
be  October  Hi,  1889.  The  case  was.  tried  on 
the  9th  day  of  January,  1893.  The  verdict, 
which  the  court  directed  the  Jury  to  find  for 
the  plaintiff,  was  for  $150,  with  interest  from 
October  24,  1893;  while  the  Judgment  enter- 
ed ap  was  for  $160,  principal,  with  interest 
from  October  24,  1889.  How  so  many  dis- 
crepancies and  Inconsistencies  could  find 
tbelr  way  into  so  short  a  record,  and  one  con- 
cerning a  matter  so  very  simple,  is  beyond 
our  comprehension. 

Again,  the  only  question  argued  in  the 
brief  filed  by  counsel  for  the  defendant  in  er- 
ror was  that  "plaintiff  In  error  pleaded  that 
he  was  only  a  surety  on  the  note.  He  sought 
to  estautitih  this  plea  by  the  proof  of  himself 
and  his  co-obligor,  Duren,— Hawkins,  the  oth- 
er origiiml  party  to  the  contract,  being  dead;" 
and  "the  court  ruled  that  the  defendants 
could  not  establish  their  defense  by  these 
witnesses,  the  original  party  being  dead." 
There  is  not  the  slightest  intimation  in  the 
record  that  any  such  question  was  made. 
On  the  contrary.  It  affirmatively  appears  that 
Knight  and  B.  G.  Duren  both  testified  as 
witnesses,  and  that  their  testimony  was  re- 
ceived without  objection.  Indeed,  upon  the 
question  of  admitting  the  note  in  evidence. 
Knight  was  called  and  sworn  at  the  instance 
of  the  plaintiff  himself.  There  is  about  as 
much  confusion  in  the  evidence  set  forth  in 
the  bill  of  exceptions  as  there  Is  in  the  other 
parts  of  the  record;  but,  after  a  careful 
study  of  it,  we  think,  as  already  stated,  it 
was  sufficient  to  sustain  the  plea  of  the  de- 
fendant Knight  Therefore,  the  case  ought 
to  have  been  submitted  to  the  Jury;  for,  if 
the  allegations  of  this  plea  are  true,  this  de- 
fendant was  discharged.  Even  the  prepay- 
ment in  advance  of  legal  interest  on  a  debt 
Is  of  itself  soffldent  to  work  the  discharge 
of  a  surety.  2  Brandt,  Sur.  i  352.  The  pre- 
cise question  made  in  the  case  at  bar  was  de- 
cided by  this  court  in  the  case  of  Scott  v. 
Saffold,  37  Ga.  384,  in  which  it  was  held,  un- 
der similar  facts,  that  the  surety  was  dis- 
charged. Again,  in  Randolph  y.  Fleming, 
59  Ga.  ■  •  u,  it  was  held  that  where,  after  a 
note  became  dtie,  interest  was  accepted  by 


the  payee  from  the  makors  toe  a  abort  period 
in  advance,  a  contract  tor  indulgence  arose 
by  implication,  and  an  indorser  on  the  note 
was  discharged.  See,  also,  Parmelee  t.  WU- 
llams,  72  Ga.  42. 

Under  the  facts  as  we  gather  them  from 
the  record,  it  was  error  to  direct  a  verdict 
for  the  plaintiff,  and  there  should  be  a  new 
triaL    Judgment  reversed. 


(94  Gn.  27) 

PARKAS  V.  DTJNOAN, 
(Supreme  Court  of  Georgia.     April  23,  1894.) 
Cbattbi.  Mortoaob  ok  M0LB8  —  BumoiKKOT  mr 

DE3CKIPTI0N — RlSHTS  OF  PdBCHASIK. 

The  owner  of  two  mare  mules,  called, 
respectively,  "Dilsie"  and  "Kate,"— the  former 
being  "a  light  bay,  or  moose  colored,"  and  the 
latter  "of  light  yellowish  or  sorrel  color," — ex- 
ecuted and  delivered  a  mortgage^  which  was 
duly  recorded,  on  one  of  these  males,  described 
in  the  mortgage  as  "one  bay  mare  mule  named 
'Katie,' "  and  afterwards  sold  and  delivered 
the  mule  called  "Dilsie"  to  a  third  person.  The 
mortgage  was  fo<-eclo8ed  and  levied  on  the  mule 
called  "Dilsie,"  and  the  purchaser  filed  a  claim. 
Under  these  facts,  and  others  embraced  in  the 
parol  evidence,  it  was  a  qaestion  for  the  jury — 
First,  to  which  mule  the  mortgage  applied;  and, 
secondly,  if  it  applied  to  Dilsie,  woetber,  not- 
withstanding the  misnomer,  the  description  in 
the  mortgage  was  sufficient  to  identify  ln^ex  so 
as  put  the  purchaser  on  notice. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  W.  A.  Duncan  against  Sam  Far- 
kas  for  the  possession  of  a  mule.  Judgement 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

D.  H.  Pope,  for  plaintiff  in  ertat.  R.  Hobbs 
and  W.  T.  Jones,  for  defendant  In  enoe. 

LUMPKIN,  J.  In  addition  to  the  facts 
briefly  summarized  in  the  headnote,  it  Is  also 
proper  to  state  that  there  was  a  conflict  In 
the  evidence  as  to  wheth^  the  mortgagor  In- 
tended the  mortgage  to  apply  to  the  mule  he 
caUed  "Dilsie."  or  the  one  he  called  "Kate," 
and  upon  this  single  issue  a  verdict  either 
way  would  have  been  warranted.  This  que»- 
tion,  however,  was  not  really  submitted  to 
the  Jury,  because,  by  his  charge,  the  Judge, 
in  effect  Instructed  them  that  if  the  morir 
gagee  accepted  a  mortgage  upon  a  mule  de- 
scribed in  the  mortgage  as  bearing  the  name 
of  "Kate,"  he  could  under  no  drcumstances 
subject  to  the  mortgage  a  mule  bearing  the 
name  of  "Dilsie,"  and  that  ccmsequently  the 
purchase  from  the  mortgagor  of  a  mule 
bearing  the  latter  name  would  in  any  event 
be  protected.  In  other  words,  the  court  made 
the  case  turn  entirely  npon  the  question  of 
name,  ignoring  altogether  the  question  of 
color.  In  doing  this,  we  tbink  the  court  re- 
stricted the  Jury  within  limits  too  narrow  to 
enable  tbem  to  pass  fairly  upon  the  issues  In- 
volved.- It  would  seem  that  the  color  of  a 
mule  is  more  important  as  an  element  of  de- 
scriptloin,  than  a  mere  name.    The  color  is 
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certain,  permanent,  and  easily  observed.  The 
name  Is  arbitrary,  not  discoverable  by  in- 
spection, and  may  be  changed,  or  even  falsely 
stated  In  the  first  Instance,  for  a  frandulent 
purpose.  We  do  not  mean  to  say  anything 
»f  this  kind  was  done  in  the  present  case;  out 
we  entertain  no  doubt  that  the  case  sbonld 
have  been  submitted  to  the  Jury,  so  that, 
taking  into  consideration  the  evidence  as  to 
names,  colors,  and  all  other  facts  and  clr- 
cumstances,  they  might  be  enabled  to  fairly 
decide  the  question  of  primary  importance, 
viz.  whether  at  not  the  mortgage  really  ap- 
plied to  the  mule  called  "DUsle."  If,  under 
proper  Instructions  from  tho  court,  the  jury 
should  find  It  did  not,  that  would  end  the  case 
in  the  claimant's  favor.  On  the  other  hand, 
should  they  find  the  mortgage  did  apply  to 
Dilsie,  and  was  so  Intended,  It  would  then  be 
a  question  for  the  jury  whether,  notwith- 
standing the  fact  that  the  mule  mortgaged 
was  erroneously  described  in  the  mortgage  as 
"Katie,"  the  description  contained  in  the 
mortgage  would  be  sufficient  to  so  Identify 
the  mule  thereby  Intended  to  be  covered  as 
to  put  a  purchaser  on  notice.  The  truth  Is, 
the  mortgage  befcare  us  docs  not  accurately 
describe  either  of  the  mules  In  question.  It 
appears  that  the  one  called  "Kate"  was  not 
a  bay,  and  that  the  one  which  was  In  fact  a 
bay  was  caUed  "Dllsle."  Still,  It  would  not 
do  to  say  absolutely  that  the  mortgage  was 
Ineffectual  to  create  a  lien  upon  either.  The 
maxim,  "falsa  deraonstratlo  non  nocet" 
("mere  false  description  does  not  make  an  In- 
strument inoperative"),  applies.  See  Broom, 
Leg.  Max.  629,  630,  where  the  doctrine  Is 
thus  announced:  "  'Falsa  demonstratlo'  may 
be  defined  to  be  an  erroneous  descrlptloD  of  a 
person  or  thing  In  a  written  Instrument,  and 
the  above  rule  respecting  It  may  be  thus 
stated  and  qualified:  As  soon  as  there  is  an 
adequate  and  sufficient  definition,  with  con- 
venient certainty,  of  what  Is  Intended  to  pass 
by  the  particular  Instrument,  a  subsequent  er- 
'roneous  addition  will  not  vitiate  It  'Qulc- 
qnld  dem<mstratae  ret  addltur  satis  demon- 
Btratae  fmstra  est'  The  characteristic  of 
cases  within  the  principal  maxim  bdng  that 
*the  description,  so  far  as  It  Is  false,  appUes 
to  no  subject  at  all,  and,  so  far  as  it  Is  true, 
applies  to  one  only.' "  Numerous  inaccurate 
descriptions  occur  in  wills,  but  these  docn- 
ments  are  nevertheless  often  set  up  and  es- 
tablished In  spite  of  the  same.  Any  one  de- 
sirous of  pursuing  the  investigation  further 
may  consult  with  profit  the  cases  cited  on 
page  680  of  the  work  Just  referred  to.  See, 
also,  Bnrge  v.  Hamilton,  72  Oa.  668,  m  the 
brief  for  defendants  In  error  In  that  case, 
which  was  prepared  by  the  present  chief  Jus- 
tice, who  was  at  that  time  one  of  their  coun- 
sel, numerous  cases  are  dted  on  the  general 
doctrine  of  the  maxim  above  quoted.  Id. 
697,  608.  Our  conclusions  in  the  present  case 
are  also  supplied  by  the  text  of  .Tones,  Uhat 
Mortg.  (4th  Eld.)  n  68-55.  In  Nichols  ▼. 
Hampton,  46  Ga.2S3,  It  was  ttAi  that  a  paper 


providing  for  a  lien  <m  a  "bay  mare,"  and 
showing  that  the  mare  was  purchased  by  the 
mortgagor  from  the  mortgagee,  might  be  sof- 
flcient  to  put  on  notice  any  one  who  woiild 
read  the  paper.  Judge  McCay  said:  "The 
description  will  apply  to  any  bay  mare,  bnt 
there  is  another  description  added,  to  wit,  the 
bay  mare  sold  by  the  plaintiff  to  Johnson." 
In  Stewart  v.  Jaques,  77  Ga.  865,  3  &  U.  283, 
the  words,  "one  bay  mare,  two  mare  mules, 
one  horse  mule,"  used  In  a  mortgage,  wen 
held  insufficient  to  put  on  notice,  by  Its  rec- 
ord, one  who  purchased  from  the  mortsagor 
a  black  horse  mule  and  a  black  mare  mule  of 
stated  ages.  There  no  color,  with  reference 
to  the  mules,  was  stated  in  the  mortgage,  nor 
were  any  other  descriptive  terms  as  to  them 
used,  and  besides  It  appeared  that  the  mort- 
gagor bad  several  places  on  which  he  had 
mule&  After  all.  It  is.  In  most  cases,  ob- 
viously Impossible  to  so  accurately  and 
minutely  describe  articles  of  personal  prop- 
wty  In  a  mortgage  as  to  enable  any  one,  by 
a  mere  Inspection  of  the  mortgage,  and  wlth- 
ont  reference  to  any  other  source  of  informa- 
tion, to  Identify  them.  It  is  also  certain  that 
errors  of  greater  or  less  importance  will  often 
occur,  but  they  do  not  always  vitlata  As 
stated  by  Jones  In  one  of  the  sections  above 
cited:  "Descriptions  do  not  Identify,  of  them- 
selves. They  only  furnish  the  means  of  Iden- 
tification." It  would  be  difficult  to  lay  down 
an  Inflexible  rule  tar  determining  what  de- 
scription would  or  would  not  be  sufficiently 
full  and  complete  to  put  a  purchase  of  mort- 
gaged property  on  notice,  or  what  enan  at 
Inaccuracies  In  the  matter  of  description 
should  or  should  not  be  held  to  render  the  In- 
strument insufficient  toe  this  purpose.  In 
cases  of  doubt  the  matter  should  be  left  to  the 
Jury  tor  determination  In  the  light  of  all  the 
facts  and  drcnmstances.   Judgment  reversed. 


(9to>.  M) 


In  re  ROSS,  Judge. 


(Supreme  Goort  of  Oeorgia.     Oct  8,  1894.) 

Box  09  BXOBPTtONS — TlMB    VOR  TSHOBR — RlFCS- 

AX.  or  Naw  Taiu.  in  Vaoatiom. 

The  statute  (Code,  {  4252)  allowing.  In 
gome  Instances,  60  days  fn>m  the  date  of  the 
decision  complained  of  within  whldi  to  tender 
a  bill  of  exceptions,  applies  only  to  dedsiona 
made  in  term  time,  ana  has  no  application  to 
the  refusal  of  a  new  trial  on  a  motion  made  in 
term,  and  by  order  of  the  court  set  down  for 
determination  at  chambers  during  vacation.  A 
bill  of  exceptionB  to  such  refusal  most  be  tender- 
ed within  30  days  after  the  decision,  where  no 
legal  excuse  appears  for  delay. 

(Syilabns  by  the  Oonrt) 

Application  by  S.  Blonenstela  tor  man- 
damus nisi  to  compel  John  P.  Ross,  Jndge  of 
the  city  court  of  Macon,  to  sign  a  bill  of  ex- 
ceptions.    Writ  denied. 

Freeman  &  Orlswold,  tor  movant 

PER  CURIAM.    Mandamtu  nial  dsnled. 
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OOX  «t  aL  T.  STATU 

(Snpreme  Court  of  0«orgIa.     Oct.  IS,  1894.) 

Gaming— BviDENOB. 

The  evidence  warronted  the  finding  of 
guilty  by  the  judge,  and  it  does  not  affirmative- 
fy  appear  with  sufficient  certainty  that  any  er- 
ror was  committed  in  refusing  to  rule  out  tes- 
timony. 
(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  T. 
P.  Westmoreland,  Judge. 

Tom  Cox  and  others  were  convicted  of 
keeping  a  gaming  house,  and  gaming  therein, 
and  bring  error.     Affirmed. 

The  following  is  the  official  report: 

Tom  Cox  and  another  were  charged  with 
keeping  a  gaming  house.  John  Marshall  and 
William  Norman,  with  ptbers,  were  charged 
with  gaming.  By  agreement,  the  cases  were 
consolidated.  All  were  tried  Jointly,  and 
were  permitted  to  testify  for  each  other,  and 
a  Jury  was  dlsp^iaed  witta.  The  court  found 
the  three  named  guilty  as  charged,  and  sen- 
tenced Cox  to  pay  a  flue  of  $50,  or  serve  six 
months  In  the  chain  gang,  and  the  others  to 
pay  a  fine  of  $26,  or  serve  four  months  in 
the  chain  gang.  One  bill  of  exceptions  Is 
taken  by  the  three,  alleging  that  the  Judg- 
ment of  the  court  is  contrary  to  the  evidence, 
without  evidence  to  support  it,  decidedly  and 
strongly  against  the  weight  of  the  evidence, 
and  contrary  to  law  and  the  principles  of 
justice;  and  that  "the  court  erred  in  refusing 
to  rule  out  the  testimony  of  Dr.  W.  C.  Jaml- 
gan  In  falling  to  aaswer  the  Statutory  ques- 
tion of  the  imi>eachm^t  of  a  witness  on  di- 
rect examination."  It  api>ear8  from  the  evi- 
dence that  on  September  12, 1893,  defendant 
Cox  and  certain  associates  obtained  from  the 
superior  court  a  charter  under  the  name  of 
the  "Classic  City  Club,"  which  association, 
as  stated  in  their  petition,  was  "organized, 
not  for  pecuniary  profit,  bat  to  promote  good 
feeling,  friendship,  and  social  intercourse 
among  Its  member&"  On  July  2,  1894,  the 
OMrporation  leased  a  ball  on  the  third  floor 
of  a  house  In  the  cHy  of  Atlanta;  and  about 
a  month  afterwards,  at  11  o'clock  of  a  Satur- 
day night,  the  Iiall  was  raided  by  several 
members  of  a  "detective  force,"  piloted  by 
one  Mahoney,  who  obtained  entrance'  (the 
door  to  the  ball  being  fastened  on  the  inside) 
by  giving  Us  name  and  a  password.  The 
detectives  rushed  in,  two  of  tliem  drew  pis- 
tols, and  a  stampede  resulted  among  the  per- 
sons inside,  there  b^ng  about  2S.  Some 
went  out  the  window,  and  down  the  flre  es- 
cape. Twenty-two  were  arrested,  and  car- 
ried to  the  station  bouse,  these  including  the 
defendants  on  trial  and  one  Austin,  who  gave 
testimony  for  the  state,  admitting  that 
be  also  had  gambled  witb  Mahoney  and 
others  in  tlie  clubrooms.  It  appears  that  the 
dub  had  previously  occupied  a  difter«it  loca- 
tion In  the  same  dty;  and  Austin  testified 
that  he  had  seen  Ck>x,  Norman,  and  Marshall 
play  cards  tor  money  ("akin  game")  at  both 


places  durins  tbe  prevent  year;  also,  that 
Oox  had  and  claimed  control  of  the  premises 
at  both  locations,  took  five  cents  from  each 
player  in  a  game  for  every  half  hour  the 
game  lasted,  and,  by  himself  or  one  Freeman 
(who  was  in  cbargre  In  his  absence),  served 
whisky  and  beet  from  the  bar  in  the  club- 
rooms.  Mahoney  gave  similar  testimony,  ex- 
cept that  he  denied  that  he  had  gambled. 
He  and  Austin  were  members  of  the  club, 
which  membership  was  procured  by  tbe  pay- 
ment of  $2  entrance  fee  and  25  cents  dues 
weekly.  When  the  raiders  entered,  they  saw 
two  tables,  with  six  or  more  persons  sitting 
at  each,  playing  cards.  A  few  pieces  of 
money  dropped  to  the  floor,— 35  cents  or 
more.  Two  boxes  of  cards  were  found  In 
one  of  the  apartments,  six  or  eight  packs  In 
each  box;  and  some  cards  were  picked  up 
from  the  floor.  The  testimony  for  the  de- 
fendant was  In  direct  conflict  with  that  for 
the  state  as  to  the  gaining.  It  was  admitted 
that  they  played  cards,  but  not  for  money. 
There  was  testimony  tending  to  impeach 
Austin  and  Mahoney,  and  testimony  tending 
to  sustain  them  by  proof  of  good  character. 
It  also  appeared  that  Alahoney  bad  had  a 
serious  quarrel  with  one  of  the  members  of 
the  club;  and  some  testimony  tended  to  show 
that  he  reported  the  place  to  the  detectives, 
and  caused  the  raid  to  hb  made,  from  mo- 
tives of  revenge. 

H.  0.  Brwin,  for  plaintiff  In  error.     I*  W 
Thomas,  for  the  State. 

FEB  CURIAM.    Judgment  afllrmed. 


(95  Oa.  165) 


RUCTKBR  v;  STATU. 


(Supreme  Coxun.  of  Georgia.     Oct.  15,  1894.) 

LlBOBNT  VKDBK  TkDST— BVTDBKOB. 

An  indictment  for  larceny  after  trust, 
which  charges  that  a  person  unknown,  a  pas- 
senger on  board  a  car,  mtrusted  a  ticket  to  the 
accused,  to  be  applied  to  the  use  of  the  rail- 
road company,  to  whom  it  belonged  after  being 
so  intrusted,  is  not  supported  by  evidence  that 
the  accused  received  the  ticket  from  the  pas- 
senger in  the  course  of  Us  duty  as  porter  on  the 
car,  his  further  duty  to  the  company  being  to 
turn  over  the  ticket  to  the  conductor,  which 
he  failed  to  do,  but  fraudulentiy  converted  it 
to  his  own  use.  The  trust  proTed  was  not  one 
between  the  passenger  and  tne  accased,  but  one 
between  the  railroad  company  and  the  latter, 
inasmuch  as  the  passenger  acted  for  bimaeif, 
and  not  for  the  company,  in  delivering  the  tick- 
et to  the  porter,  and  d^  such  delivery  discharged 
himself  from  all  liability  to  the  company  for 
the  carriage  to  which  the  ticket  related,  the 
same  as  if  the  ticket  had  been  surrendered  di- 
rectly to  the  conductor,  or  .any  other  agent  or 
otScer  authorized  to  receive  it  in  behalf  of  the 
company.  McNish  v.  State,  14  S.  E.  865,  88 
Ga.  499. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
R.  H.  Clark,  Judge. 

Hunter  Rucker  was  convicted  of  larceny, 
and  brings  error.    Eevbrsed. 
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Frank  R.  Waldor  and  Geo.  P.  Sobert%  (or 
plaintiff  In  error.  C.  D.  Hill,  SoL  Oen.,  and 
Hniyer,  Alexander  &  Lambdin,  for  the  State. 

PEU  CURIAM.    Judirment  reversed. 


(95  Ga.  tf6) 

YOUNG  et  al.  t,  STATE. 
(Snpreme  Court  of  Georgia.     Oct.  16,  1894.) 

CBIMINAL  lii.W— RkTIBW  OS  APPBAL  — EXCLCSIOK 

OF  EviDBNOB  —  Instructions  —  Fossbsbiom  ov 
Stolbn  Fropbrtt — Rbasoxablb  Doubt, 

1.  It  has  been  so  repeatedly  ruled  that 
aBsinunenta  of  error  in  admitting  evidence  can- 
not be  considered  when  it  does  not  appear  what 
objection  was  made  to  the  evidence  at  the  time 
it  was  offered  in  the  trial  court  that  the  prac- 
tice on  this  qaestlon  on^t  to  be  considered  as 
finally  settled. 

2.  In  charging  the  Jnrjr  npon  the  law  with 
reference  to  the  possession  of  stolen  property 
by  one  accused  of  the  theft,  the  court  should 
use  the  word  "recent;"  but  the  omission  to  do 
BO  is  not  cause  for  a  new  trial  in  a  particular 
case,  where  It  affirmatively  appears  that  the 
possession  in  question  was  in  fact  a  recent  one. 

3.  Although  the  conviction  was  founded 
solely  on  circumstantial  evidence,  it  is  not  cause 
for  a  new  trial  that  the  court,  while  instructing 
the  jury  as  to  the  law  of  reasonable  doubt,  omit- 
ted to  state  in  the  same  connection  that  the 
evidence  must  also  exclude  every  other  reason- 
able hypothesis  but  that  of  the  guilt  of  the  ac- 
cused, the  court  having  subsequently  charged 
as  follows:  "In  connection  with  indirect  or  cir- 
cumstantial evidence,  the  court  charges  you 
that  the  rule  of  law  is  that  the  facts  established 
by  the  evidence  must  not  only  be  consistent 
with  the  defendants'  guilt,  but  must  exclude 
every  other  reasonable  hypothesis." 

4.  Under  the  facts  of  this  case,  and  In  view 
of  the  rulings  In  Jones  v.  State,  67  Ga.  242, 
and  Green  v.  State,  71  Ga.  487,  it  is  no  cause 
for  a  new  trial  that  the  court  charged:  "Cir- 
cnmstances  Batisfactorlly  proven  which  point  to 
the  gnllt  of  the  defendants,  and  which  are  ir- 
reconcilable with  the  hypothesis  of  their  inno- 
cence, and  which  require  explanation  from 
them,  and  may  be  explained  by  them  if  they  be 
Innocent,  but  which  are  not  so  explained,  are 
sufficient  to  satisfy  the  conscience  of  a  juror, 
and  justify  him  before  that  forum  for  render- 
ing a  verdict  according  to  their  almost  unerring 
indication."  See,  also,  Everett  v.  State,  62 
Ga.  65  (text  of  opinion  on  page  72). 

6.  There  was  no  error  in  refusing  to  give 
the  following  request  to  charge:  "Where  two 
or  more  persons  reside  in  a  house,  the  fact  of 
stolen  goods  being  found  in  the  house  is  not  ev- 
idence of  the  guilt  of  any  one  of  the  persona 
residing  In  the  same;  the  possession  must  be 
traced  to  one  or  more  of  them  specially." 

6.  There  was  sufficient  evidence  to  war- 
rant the  jury  In  convicting  the  accused,  and 
the  trial  court  did  not  abuse  its  discretion  in 
refusing  to  grant  a  new  trial. 

(Syllabna  by  the  Court) 

Error  from  saperlor  court,  Camden  cotmty; 
J.  U  Sweat  Judge. 

John  Young  and  others  were  convicted  of 
larceny,  and  bring  error.     Af&rmed. 

Geo.  W.  Owena,  for  plaintiffs  in  error.  W. 
G.  Brantley,  Sol.  Gen.,  and  Harrison  &  Pee- 
ples,  for  the  State. 


PER  CURIAM.    Judgment  affirmed. 


m  Oa.  478) 

PHIUilPB  T.  8TATB. 

(Supreme  Court  of  Georgia.   Oct.  16,  18M.) 

UNi.AwrDL  Bahs  or  LiqooB — What  CkmsTiTDTBS 
— FoBNisHiNO  Capital  fob  Businbss— iMroei- 
TiON  OP  Maximum  Finb  and  Costs. 

1.  Under  the  facts  disdosed  by  the  record, 
there  was  no  abuse  of  discretion  in  overruling 
the  motion  for  a  continuance. 

2.  Where  one,  by  the  use  of  his  capital  or 
credit,  aids  in  procuring  and  furnishing  whisky 
to  another  for  the  purpose  of  being  unlawfully 
sold  by  the  latter,  and  it  is  so  sold,  and  the 
former,  by  the  agreement  for  conducting  the 
business,  is  to  receive,  and  does  actually  re- 
ceive, a  given  per  cent  on  the  cost  of  all  the 
whisky  bo  furnished  and  sold,  they  are  both 
guilty  of  selling  the  liquor  unlawfully,  whether, 
under  the  terms  of  such  agreement,  a  technical 
I>artnership  between  them  existed  or  not 

3.  Where,  in  sentencing  one  convicted  of 
a  misdemeanor,  the  court  imimses  the  maximum 
fine  authorized  by  law  for  that  offense,  the  pun- 
ishment is  not  roidered  recessive  because  the 
court  adjudges  that  the  accused  shall  also  pay, 
la  addition  to  the  fine,  the  costs  of  the  prosecu- 
tion. 

4.  The  evidence  fully  warranted  the  verdict, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Clarke;  Howell 
Cobb,  Judge. 

W.  F.  Ptailllps  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

Following  is  the  official  report: 

The  Indictment  against  PhlUipe  contained 
three  counts:  One  charged  him  with  unlaw- 
fully selling  liquor;  one,  with  procuring, 
counseling,  aiding,  etc.,  John  O.  Johnson  to 
sell  liquor;  and  the  last  with  being  acces- 
sory before  the  (act  to  the  unlawful  sale  of 
liquor  by  Johnson.  Phillips  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  a 
thousand  dollars,  and  all  costs  of  prosecu- 
tion, or  work  on  the  chain  gang  12  months. 
He  moved  for  a  new  trial,  and,  his  motion 
being  overruled,  excepted.  The  motion  con- 
tained the  general,  groonda  Uiat  the  verdict 
was  contrary  to  law,  evidence,  etc;  also, 
that  the  sentence  was  excessive.  Error  in 
admitting  a  book  claimed  to  be  the  account 
book  of  Johnson,  the  error  being  that  the  en- 
tries in  the  book  were  not  made  by  Johnson, 
and  his  bookkeeper  was  not  introduced  to 
show  that  they  were  correct  and  there  was 
no  evidence  that  any  settlement  was  ever 
made  by  the  bookkeeper,  or  that  Johnson 
knew  that  it  was  correct  It  was  not  stated 
in  the  motion  that  defendant  objected  to  tills 
evidence  when  it  was  offered.  Because  the 
court  erred  In  Its  charge  in  summing  up  the 
claim  of  the  state  and  the  claims  of  defend- 
ant the  error  being  that  the  summing  up 
was  argumentative.  Error  In  overruling  the 
motion  for  continuance  because  ot  the  ab- 
sence of  one  Sailors,  a  witness  for  defend- 
ant the  showing  made  being  regular  In  every 
respect;  that  the  witness  had  been  sub- 
poenaed by  coimsel  for  defendant  in  person, 
and  promised  to  attend  on  tlie  subpoena;  and 
that  defendant  expected  to  prove  by  Sailors 
that  Johnson  said  be  (W.  F..  Phillips)  bad 
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notblBg  to  do  with  Ida  business,  and  had  no 
interest  In  the  sama  The  motion  was  over- 
ruled by  the  court  because  the  case  had  been 
passed  on  a  former  call,  upon  the  showing 
that  Sailors  was  absent,  and  not  subpoenaed; 
and  the  court  stated  that  the  case  would  be 
passed,  and  opportunity  given  to  subpoena 
him,  and  If  he  failed  to  attend  an  officer 
would  be  furnished  to  bring  him.  The  offi- 
cer had  not  been  applied  for.  The  case  was 
called  and  the  motion  made  and  overruled 
the  morning  defendant's  counsel  returned 
from  Atlanta,  where  he  subpoenaed  Sailors, 
and  the  morning  Sailors  promised  to  come  to 
Athens,  where  the  case  was  tried,  on  the 
subpoena.  On  the  former  day,  when  the  mo- 
tion to  continue  for  the  absence  of  Sailors 
was  made,  the  court  stated  that  from  the 
counter  showing  the  opinion  of  the  court  was 
that  Sailors  was  under  the  control  of  defend- 
ant, and  defendant  could  have  him  present 
if  he  so  desired,  and  the  court  would  not 
continue  In  any  instance  for  the  absence  of 
Sailors.  On  the  former  motion,  Dudley  was 
absent,  and  subpoenaed,  and  the  court  sent 
for  and  had  him  in  court  when  the  last  mo- 
tion was  made.  Defendant,  on  the  former 
motion,  testified  that  Dudley  would  .swear 
the  same  that  Sailors  would.  The  subpoena 
was  served  on  Sailors  two  nights  before  the 
motion  was  overruled,  counsel  who  sulv 
poenaed  him  stating  that  he  subpoenaed  him 
one  night,  and  Sailors  promised  to  come  to 
Athens  the  next  evening,  and  he  thought 
Sailors  was  in  Athens  until  his  own  arrival, 
the  morning  the  case  was  called.  It  appears 
from  the  record  that  defendant  introduced 
several  witnesses  who  testified  that  Johnson 
told  them  the  business  was  his,  and  no  one 
else  was  interested  in  it.  Dudley  testified 
that  he  did  not  remember  Johnson  telling 
him  that  he  alone  was  Interested  in  the 
business  Error  In  refusing  to  charge  the 
following  written  requests:  "The  defendant 
la  charged  with  selling  intoxicating  liquors, 
and  the  theory  of  the  state  is  that  the  de- 
fendant did  not  sell  in  person,  but  that  he 
was  a  partner  of  J.  O.  Johnson,  and  thereby 
liable  for  the  sales  made  by  J.  G.  Johnson. 
If  the  defendant  was  a  partner  of  Johnson, 
In  law,— that  is,  a  partner  in  business  of  ille- 
gally selling  liquors,— then  he  would  be  liable 
for  the  acts  of  his  partner,  and  could  be  con- 
victed for  sales  made  by  them  in  pursuance 
of  such  partnership."  "If  you  believe  from 
the  evidence  in  this  case  that  Phillips'  con- 
nection with  the  business  of  Johnson  was 
that  he  was  to  have  twenty-five  per  cent, 
or  ten  per  cent,  or  any  other  per  cent,  on 
the  amount  of  liquors  purchased,  or  on  the 
amount  of  liquors  sold,  and  this  was  his  sole 
connection  with  the  matter,  then  Phillips 
would  not  be  a  partner,  and  you  cannot  con- 
vict him  in  this  case."  "If  you  believe  from 
the  evidence  in  this  case  that  Phillips  sim- 
ply went  security  for  Johnson  in  the  pur- 
chase of  liquor,  and  Johnson  was  to  pay  him 
a  certain  per  cent  for  such  securltyshlp,  and 


that  the  liquors  belonged  to  Xohnaon,  aelely, 
when  he  received  them,  and  Phillliis  had  no 
interest  except  his  per  cent  for  going  se- 
curity, then  PhlllliM  would  not  be  guilty,  and 
you  should  so  find."  "Under  this  indictment, 
and  the  theory  of  the  state's  case,  defendant 
cannot  be  convicted  unless  you  believe  be 
was  interested  as  a  partner  with  Johnson. 
If  you  believe  from  the  evidence  in  this  case 
that  Phillips'  connection  was  in  furnishing 
the  liquor  to  Johnson,  and  not  in  the  sale  by 
Johnson,  and  you  further  believe  the  liquors 
were  furnished  by  parties  living  in  North 
Carolina,  or  elsewhere  out  of  the  state  of 
Georgia,  and  at  the  instance  of  Phillips,  and 
that  Phillips  and  Johnson  were  both  liable 
for  the  purchase  money  of  the  liquors,— John- 
son as  principal,  and  Phillips  as  security,— 
then  I  charge  you  that  you  cannot  convict 
Phillips  In  this  case." 

Geo.  G.  Thomas  and  John  J.  Striclsiand, 
for  plaintiff  in  error.    J.  D.  Mell,  Jr.,  for  the 

State. 

PBR  CURIAM.    Judgment  afilrmed. 


(96  Ga.  47S) 


MARTIN  V.  STATB. 


(Supreme  Court  of  Georgia.    Oct  16,  1894.) 

Keoeiviko  Stolen  Goods— Ijidictmbiit—Cokvic- 

TiON  of  FbINCIPAI.  —  FAJiOL    EviDSNCB  —  Va- 
BIANCE. 

1.  According  to  the  bill  of  exceptions  (as 
now  ascertained  by  examination  of  the  same) 
in  the  case  of  Jordan  v.  State,  50  Ga.  92,  there 
was  a  motion  to  quash  the  indictment,  which 
the  court  entertained,  but  overruled;  the  mo- 
tion being  made  when  the  panel  of  48  jurors 
was  put  upon  the  accused,  and  before  witness- 
es were  sworn.  Tliis  court  held  that  the  mo- 
tion should  hare  been  sustained,  and  directed 
that  the  indictment  be  qaashed,  inasmuch  as  it 
was  founded  on  section  4488  of  the  Code,  and 
charged  the  accused  with  receiving  stolen  goods 
as  accessory  after  the  fact,  without  alleging 
that  the  principal  in  the  larceny  had  been  tried 
and  convicted.  Conceding  this  adjudication  to 
be  correct  (which  admits  of  grave  doubt),  the 
case  is  of  no  ab8<dutely  binding  authority  upon 
a  motion  in  arrest  of  judgment  for  a  like  de- 
fect in  the  indictment;  for  the  Code,  in  section 
4628,  declares  that  every  indictment  shall  be 
deemed  sufficiently  technical  and  correct  which 
states  the  offense  in  the  terms  and  language  of 
the  Code,  and  in  the  next  section  it  declares 
that  no  motion  in  arrest  of  judgment  shall  be 
sustained  for  any  matter  not  affecting  the  real 
merits  of  the  offense  charged  in  the  iudictmeul. 
The  real  merits  of  being  accessory  after  the 
fact,  whether  by  receiving  stolen  goods  or  other- 
wise, are  in  no  wise  affected  by  the  trial  and 
conviction  of  the  principal  thief:  these  matters 
relating  whcrfly  to  procedure  and  evidence,  and 
not  in  any  respect  to  the  elements  of  the  offense 
itself.  For  an  analogous  ruling,  founded  on 
the  distinction  betwen  «ic«>tion8  to  the  indict- 
ment before  trial  and  motion  after  verdict  in 
arrest  of  Judgment  see  Lampkin  v.  State,  IS 
S.  E.  623,  87  Ga.  616. 

2.  On  a  trial  for  receiving  stolen  goods  as 
accessory  after  the  fact,  parol  evidence  of  the 
trial  and  conviction  of  the  priudpiU  in  the  lar- 
ceny, if  recdved  without  objection,  will  suf- 
fice to  establish  these  facts;  and  a  new  trial 
will  not  be  granted  merely  because  they  were 
not  established  by  the  higliest   and  best  vvi- 
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ittiux,  to  frit,  tiie  reeoid  of  the  conriction,  nor 
becaaae  the  court  refaaed  to  charge  the  jury 
that  the  record  was  essential. 

S.  The  term  "storehouse"  indndes  a  "ware- 
bonae"  where  goods  are -stored  for  the  pnrpose 
of  being  sold,  dther  in  the  warehouse  itself,  or 
ta  a  building  near  by  within  which  trade  is 
conducted.  Consequently,  there  is  no  substan- 
tial variance  where  the  indictment  cliarges  a 
larceny  from  a  storehouse,  and  the  evidence 
•hows  it  was  from  sach  a  warebonse. 
(Syllabus  by  the  Court) 

Error  ftom  cMy  court  of  Carroll;  W.  F. 
Brown,  Judge. 

Ben  Martin  was  convicted  of  receiving 
stolen  goods  as  accessoiy  after  the  fact,  and 
brings  error.    Affirmed. 

Oscar  Reese,  for  plaintiff  In  error.  T.  A. 
Atkinson,  SoL  Gen.,  and  H.  M.  Held,  for 
the  State. 

PBB  CURIAM.    Judgment  afBrmed. 


(9S  Os.  497) 


HODGES  V.  STATE. 


(Supreme  Conrt  of  Georgia.  Oct  22,  1804.) 
Homicide— Harmless  Errob. 
The  evidence  as  to  what  occurred  at  the 
time  of  the  homicide  showing  a  plain  and  man- 
ifest case  of  mnrder,  with  bo  color  or  suggestion 
of  justification  or  mitigation,  if  the  court  erred 
either  in  denying  a  continuance,  applied  for  up- 
on the  ground  that  witnesses  were  absent  by 
whom  tlireats  by  the  deceased  could  have  been 

E roved,  or  in  charging  the  jury  touclilng  the 
iw  of  justification,  the  errors  were  harmless, 
and  constitute  no  cause  for  granting  a  new 
trial. 
(Syllabus  by  the  Court.) 

ESrror  from  superior  court,  Charlton  coun- 
ty; J.  Lb  Sweat,  Judge. 

Willis  Hodges  was  convicted  of  murder, 
and  brings  errw.   Affirmed. 

Hitch  &  Myers,  M.  L.  Mersbon,  and  L.  L. 
Thomas,  for  plaintiff  In  error.  W.  G.  Brant- 
ley, SoL  Gen.,  and  J.  M.  TerrdI,  Atty.  Gen., 
for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 


(»4  OS.  GO) 

BEARDSLET  et  at  v. 


HILSON. 


HILSON  V.  BEIARDSLET  et  al. 
(Snpreme  Court  of  Georgia.    June  18,  1894.) 

DBBD— SSUVBRY— ACCaPTANCB  —  ACTIOX  TO  BbT 

AsiDB  Dbobbb— 'Want  or  Notiob— Jdbt  Triai, 
— ExEOOTios— L?vr  —  Descbiptioh  —  Ikstruo- 
noNs. 

1.  Where,  nnder  the  evidence,  the  real  is- 
•■e  as  to  the  alleged  delivery  of  a  deed  was 
wketiier  the  party  to  whom  it  was  sent  by  the 
ttukw.  and  who  shortly  afterwards  returned 
tt,  declaring  it  unsatisfactory,  had  ever  accept- 
ed it  a  charge  in  the  following  words  was  er- 
BODeous  aad  misleading:  "A  deed  is  'delivered,' 
in  the  sense  of  the  law,  when  the  person  who 
oiakes  it  puts  it  in  the  possession  of  the  person 
to  whom  it  is  made,  with  the  intention  tluit 
tt  shall  pass  the  title  to  such  person.  After 
such  a  ueiivery,  the  mere  return  of  the  deed 
by  the  bolder  thieceof  to  the  maher  would  in  no 


wise  affect  the  condition  of  tbe  tMe.  Vie  title, 
after  such  return,  would  stand  Just  where  It 
did  before  the  return."  And  it  was  also  error 
to  refuse  to  charge  as  follows:  '^f  the  plain- 
tiff never  accepted  delivery  of  this  deed,  but 
it  was  brought  to  her  by  a  person  other  than 
the  grantor,  and  she  immediatriy  repudiated 
the  deed,  and  brought  it  baclL  to  the  grantor, 
saying  she  would  not  have  it,  there  would  be. 
In  law,  no  delivery  of  the  deed,  and  it  would 
not  be  effectual  to  pass  the  title  to  the  plaintiff. 
Delivery,  to  be  effectual,  must  be  accepted  as 
such." 

2.  Under  section  2914a  of  the  Code,  a  de- 
fendant in  an  equity  case  who  was  duly  served 
with  a  copy,  of  the  bill,  or  acknowledged  serv^ 
ice  of  it,  will,  after  the  lapse  of  three  years 
from  the  rendition  of  a  decree  in  such  case,  be 
barred  from  instituting  proceedings  to  set  it 
aside.  Such  defendant  was  bound  to  know 
when  the  decree  was  rendered,  and  to  take, 
within  the  time  prescribed  by  law,  the  proper 
steps  to  set  it  aside,  if  cause  for  so  doing  ex- 
isted. A  defendant  not  served,  or  who  did  not 
acknowledge  service,  or  appear  and  defend,  is 
In  no  way  affected  by  the  decree.  In  the  pres- 
ent case  the  evidence  was  not  sufficient  to  sup- 
port a  finding  that  the  plaintiff  did  not  acknowl- 
edge service  of  the  bill  in  question.  It  required 
clear  and  explicit  proof  to  show  that  she  had 
not  been  served. 

3.  The  decree  showing  on  its  face  that  the 
counsel  for  the  plaintiff  in  the  ease  in  which 
the  decree  was  rendered  claimed  to  have  the 
consent  of  a  defendant  in  that  case  to  the  terms 
of  the  decree,  this  was  sufficient  to  put  that 
defendant  on  notice  that  such  consent  was  as- 
serted of  record,  and  require  her  to  move  within 
three  years  to  set  the  decree  aside. 

4.  A  decree  purporting  to  be  rendered  by 
consent  of  parties  is  not  void  upon  its  face  be- 
cause it  declares  the  title  to  the  premises  in 
controversy  to  be  in  a  person  other  than  one 
of  the  parties  to  the  record,  it  appearing  from 
the  record,  taken  in  connection  with  extrinsic 
evidence,  that  tills  person  was  a  purchaser  pen- 
dente lite  from  one  of  these  parties.  Because 
of  his  purchase  pendente  lite,  sucii  person  is 
bound  by  the  decree,  and,  consequently,  entitled 
to  take  the  benefit  of  it;  and  his  rendee  of  the 
premises,  l>ring  his  privy  in  estate,  is  likewise 
bound  and  protected  by  the  decree. 

5.  Where,  prior  to  the  adoption  of  the  con- 
stitution of  1SC8,  an  appeal  in  an  action  npon 
a  promissory  note  was  entered  by  consent  from 
the  county  court  to  the  superior  court,  a  judg- 
ment rendered  by  the  superior  coert  without 
the  intervention  of  a  jury,  after  the  adoption 
of  that  constitution,  was  n6t  void;  no  issunWe 
defense  having  been  filed,  and,  consequently, 
there  being  nothing  presented  for  a  jury  to  try, 
and  the  judgment  being  for  principal,  interest 
and  coets  only.  In  Walker  v.  Bevins,  57  Ga. 
323,  and  Birdsong  v.  Woodward,  Id.  354,  the 
rights  of  securities  on  appeal  were  involved. 
In  Seibels  v.  Hodges,  65  Ga.  245,  it  does  not 
appear  from  the  report  that  the  appenl  was 
entered  by  consent,  and  therefore  without  giv- 
ing security,  as  was  done  in  the  present  case. 

G.  The  property  levied  upon  being  descril>ed 
In  these  words:  "A  lot  and  the  improvements 
on  the  same  (as  said  lot  is  now  inclosed)  on 
Houston  street,  in  the  4th  ward  of  the  city  of 
Atlanta,  contaming  a  half  acre,  more  or  less, 
adjoining  the  property  of  Francis,  Haslett,  and 
Jones,  it  being  part  of  land  lot  No.  51  in  the 
14th  district  of  originally  Henry,  now  Fulton, 
county,  Georgia,  levied  on  as  Uie  property  of 
Robert  Yancey,"— the  description  was  prima  ft,- 
cie  sufficient,  although  the  premises  adjoined 
only  one  of  the  persons  named,  and  did  nut  ad- 
join the  other  two;  and  the  extrinsic  evidence 
did  not  raise  such  a  latent  ambiguity,  or  dis- 
close such  want  of  accuracy,  as  would  render 
the  dc^icription  too  uncerlaiu  to  uphold  a  sale 
made  by  the  sheriff  under  the  levy.  As  there 
was  no  mistake  in  the  levy  in  setting  forth  the 
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number  of  the  Iiiml  lot  of  which  the  premises 
were  a  part,  it  was  error  for  the  court,  in  its 
charge  to  tb«  jury,  to  refer  to  any  mistake  in 
that  regard. 
(Syllabus  by  the  Court) 

Error  fi:om  superior  court  Fulton  coun^; 
M.  J.  Clarke,  Judge. 

Action  by  Naomi  Hilson  against  Charles  P. 
Beardsley  and  otbers  to  set  aside  a  decree 
against  her,  and  In  favor  of  defendants,  in 
which  there  was  a  Judgment  for  plaintiff. 
Defendants  bring  error,  and  plaintiff  brings 
cross  error.  Reversed  on  main  bill  of  excep- 
tions, and  affirmed  (»  cross  bill. 

R.  R.  Arnold,  for  plaintiff  in  error.  Hall 
ft  Hammond,  for  defendants  in  ernKr. 

SIMMONS,  J.  A  deed  by  Arnold  convey- 
ing to  the  plaintiff  the  premises  in  dispnte 
was  attacked  by  the  defendants,  on  the 
ground  that  the  plaintiff  had  refused  to  ac- 
cept the  deed;  Arnold  testifying  that,  a  day 
or  two  after  it  was  executed  and  handed  to 
the  plaintifrs  husband,  to  be  delivered  to 
her,  she  returned  it  to  him  (Arnold),  saying 
it  was  "no  account,"  and  left  It  in  his  office; 
and  it  had  remained  in  his  possession  ever 
since,  until  produced  at  the  trial  in  response 
to  notice.  On  this  subject  the  defendants  re- 
quested the  court  to  charge  the  Jury  as  tci- 
lows:  "If  the  plaintiff  never  accepted  de- 
livery of  this  deed,  bnt  It  was  brought  to 
her  by  a  person  oilier  than  the  grantor,  and 
she  Immediately  repudiated  the  deed,  and 
brought  it  back  to  the  grantor,  saying  she 
would  not  have  It,  there  would  be.  In  law,  no 
delivery  of  the  deed,  and  it  w6nld  not  be 
effectual  to  pass  title  to  the  plaintiff.  Dellv- 
«y,  to  be  effectual,  must  be  accepted  as 
such."  The  court  refused  to  charge  as  re- 
quested, but  charged  that  "a  deed  is  'de- 
livered,' in  the  sense  of  the  law,  when  the 
person  who  makes  it  puts  It  In  the  possession 
of  the  person  to  whom  tt  is  made,  with  the 
Intention  that  it  shall  pass  the  title  to  such 
person.  After  such  a  delivery,  the  mere  re- 
turn vt  the  deed  tiy  the  holder  thereof  to  the 
maker  wonid  in  no  wise  affect  the  condition 
of  the  title.  The  title,  titter  such  return, 
would  stand  Just  where  It  did  'before  the  re- 
turn," We  think  the  court  erred  in  refus- 
ing to  charge  as  requested,  and  In  charging 
as  he  did,  on  this  subject  Delivery  of  a 
deed  consists  of  more  than  the  mere  handing 
of  the  deed  to  the  grantee.  In  order  to  con- 
stitute a  complete  delivery,  there  must  be 
acceptance  by  the  grantee.  Where  a  grantee 
retains  a  deed  without  objection,  acceptaaoe 
wm  be  inferred.  It  is  a  presumption  of  law 
that  a  party  accepts  whatever  is  for"l>lB 
benefit;  bnt  this  presumption  may  be  re- 
butted. Certainly,  It  cannot  be  the  law  that 
the  mere  handing  to  a  person  of  a  deed, 
which  he  forthwith  returns  and  de<dlnes  to 
accept.  Invests  him,  nevertheless,  wtth  Uae 
tlQe  which  the  taakor  of  the  deed  seeks  there- 
by to  convey.  If  a  deed  conveying  merely  a 
Ufe  estate  should  be  sent  to  the'  vendee  of  a 
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fee-simple  title,  and  he  should  return  it,  and 
decline  to  accept  anything  less  than  the  title 
bargained  for,  it  certainly  could  not  be  con- 
tended that  the  mere  placing  of  the  deed  In 
his  possession  would  Invest  him  with  a  life 
estate,  notwithstanding  his  refusal  to  ac- 
cept; yet  this  would  be  so  if  the  rule  laid 
down  by  the  court  below  In  this  case  is  cor- 
rect It  is  true  the  learned  Judge  who  de- 
livered the  opinion  In  the  case  of  Ross  v. 
Campbell,  73  Ga.  300,  said  that  "our  law 
does  not  make  acceptance,  as  well  as  de- 
livery, an  ess^itial  requisite  of  a  deed  to 
pass  title  to  land,"  and  cited  sectl(»  2800 
of  the  Code,  which  declares:  "A  deed  to 
lands  in  this  state  must  be  in  writing,  sign- 
ed by  the  maker,  attested  by  at  least  two 
witnesses,  and  delivered  to  the  purdiaser,  or 
some  one  for  him,  and  be  made  mi  a  valuable 
or  good  consideration."  In  that  case,  how- 
ever, It  was  not  necessary  to  say  this  In  or- 
der to  sustain  the  decision.  Inasmuch  as  it 
was  held  that  the  facts  and  circumstances 
showed  that  the  grantee  did  accept  the  deed 
in  question.  Besides,  although  the  section 
dted  does  not  say  in  so  many  words  that  the 
deed  must  be  accepted,  we  think  this  is  to 
be  impBed  from  the  requirement  that  the 
deed  shall  be  dellvwed;  for,  without  ac- 
ceptance, as  we  have  already  said,  there  can- 
not be  a  complete  deUv«7,  so  as  to  pass  title. 
To  this  effect,  see  1  Devi.  Deeds,  S  285  et 
seq.;  6  Am.  ft  Bng.  Enc.  Law,  "Deeds,"  pp. 
446,  446,  440. 

2.  This  suit  was  brought  August  15,  1887, 
to  set  aside  a  decree  rendered  April  1,  1884. 
On  the  bill  against  the  plaintiff  upon  whldi 
tlie  decree  was  rendered,  there  was  an  ac- 
knowledgment of  service  purporting  to  be 
signed  by  her;  and  in  the  present  suit  she 
seeks  to  avoid  the  decree,  on  the  ground  that 
She  did'  not  sign  the  acknowledgment  of 
service,  nor  authorize  any  one  else  to  do 
so  for  her.  On  this  subject  the  tetftlmony 
was  oonffictlng.  The  Code  (section  2914a)  de- 
dares  that  "aU  proceedings  of  every  kind 
in  any  court  of  this  state  to  set  aside  Judg- 
ments or  decrees  of  the  courts  must' be 
made  wttfain  three  years  from  the  rendering 
of  said  judgments  or  decrees."  If  this  plain- 
tiff was  served  with  a  copy  of  the  bill  or 
acknowledged  service,  she  was  bound  to 
know  when  the  decree  was  rendered,  and, 
-under  this  section  of  the  Code,  would  be 
barred  from  Instituting  proceedings  to  set 
the  decree  aalde,  more  than  three  years  hav- 
ing elapsed  from  the  rendition  of  the  decree 
t»  the  filing  of  her  suit  to  set  It  aslda  Of 
com^e,  if  she  was  not  served  or  did  not  ac- 
knowledge service,  <»■  appear  and  defend,  the 
decree  is  not  binding  upon  her.  Where,  how- 
ever, an  acknowledgment  of  service  purport- 
ing to  have  been  made  by  the  defendant  ap- 
pears on  the  record,  and  several  years  have 
lapsed  from  the  rendition  of  the  decree,  and 
other  persons  hare  acted  upon  the  faith  of  it, 
arid  acquired  property  rights  nnder  it,  we 
think '  the  teatlmiony  to  sef  aside  the  decree 
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on  the  ground  that  tliere  was  no  service  or 
admowledgment  of  Berrice  shovild  be  clear 
and  positive.  Although  the  plaintiff  In  thla 
case  stated  positively  In  the  beginning  of  her 
testimony  that  she  did  not  acknowledge  serv- 
ice on  the  bill,  she  admitted  on  cross-ex- 
amination that  she  was  not  certain  and  did 
not  remember  about  signing  the  acknowl- 
edgment; that  her  memory  was  not  very 
good;  that  she  "did  not  know;"  and  that 
she  was  "cripple-minded  and  thick-headed." 
It  would  be  a  dangerous  precedent  to  set 
aside  the  solemn  Judgment  of  a  court,  after 
a  long  lapse  of  time,  upon  testimony  so 
vague  and  uncertain  as  this.  We  all  know 
that  human  memory  Is  frail  and  uncertain, 
and  my  own  experience  convinces  me  of  ibis 
more  and  mmre  every  day.  Judgments  and 
decrees  are  solemn  adJudicatlonB  upon  the 
rights  of  parties  interested  therein;  and  if 
courts  were  to  set  them  aside,  years  after 
they  have  been  pronounced,  upon  such  testi- 
mony as  that  of  the  plaintiff  in  this  case, 
the  public  could  no  longer  rely  upon  them  as 
binding,  and  no  Investments  upon  the  faith 
ot  them  could  be  regarded  as  safe.  We  do 
not  think  the  evidence  in  this  case  was  suf- 
ficient to  support  a  finding  of  the  jury  that 
the  plaintiff  did  not  acknowledge  service  of 
the  bill  in  question;  and  we  do  not  hesitate 
to  say  this,  although  another  Jury  upon  a 
formw  trial  may  have  found  the  same  way. 

3.  The  decree  sought  to  be  set  aside  pur- 
ported to  have  been  made  pursuant  to  the 
consent  of  counsel  for  the  plaintiff  and  de- 
fendants in  the  case,  the  consent  referred  to 
being  in  writing,  and  attached  to  the  decree. 
The  counsel  who  filed  the  bill  on  which  the 
decree  was  founded  signed  this  consent,  as 
follows:  "J.  B.  Redwlne,  for  complainants 
and  Naomi  Webster,  for  whom  I  was  attor- 
ney In  final  settlement,  and  who  consents  to 
the  settlement"  This  was  sufficient,  if  Nao- 
mi Webster  acknowledged  service  on  the  bill, 
to  put  her  on  notice  that  such  consent  was 
asserted  of  record,  and  require  her  to  move 
within  three  years  to  set  the  decree  asida 

4.  It  appears  from  the  record  that  a  settle- 
ment was  agreed  npon  by  the  parties  some 
time  prior  to  the  taking  of  the  decree,  and, 
B.  P.  Black  having,  under  this  settlement,  be- 
come a  purchaser  of  the  property  in  question, 
the  parties  consented  that  the  decree  should 
vest  the  title  to  the  pnqierty  in  Black.  This 
being  so,  the  decree  Is  not  void  because  it  de- 
clares the  title  to  be  in  a  person  other  than 
one  of  the  parties  to  the  record.  Having  pur- 
chased pending  the  litigation,  he  was  bound 
by  the  decree,  and  consequently  was  enti- 
tled to  take  the  benefit  of  It;  and,  when  he 
sold  the  premises  to  other  persons,  they  were 
his  privies  in  estate  and  were  likewise  bound 
and  protected  by  the  decree. 

5.  The  defendants  relied  upon  a  sherilTs 
deed  as  a  part  of  their  title.  This  deed  was 
made  by  virtue  of  a  sale  under  an  execution 
founded  upon  a  Judgment  against  Webster. 
The  Judgment  was  rendered  in  a  suit  brought 


in  the  county  court  of  Fnlton  county  in  18S7. 
and  appealed  by  consent  of  parties  to  the 
superior  court  Before  the  trial  of  the  case 
in  the  latter  court,  tl»  constitution  of  1868 
was  adopted  and  ratified.  That  constitution 
provided  that  "the  court  shall  render  Judg- 
ment without  the  verdict  of  a  jury  in  aU  dvO 
cases  founded  on  contract  where  an  Issuable 
defense  is  not  filed  on  oath."  The  suit  being 
upon  an  unconditional  contract.  In  writing, 
and  there  being  no  Issuable  defense  filed  on 
oath,  the  Judge  entered  up  Judgment  under 
this  provision  of  the  constitution.  When  the 
sheriff's  deed  and  the  Judgment  and  execu- 
tion above  referred  to  were  offered  In  evi- 
dence in  the  presoit  case,  counsd  for  the 
plaintiff  objected,  on  the  ground  that  the 
Judgment  under  which  the  sheriff  sold  was 
void,  because  the  case,  being  appealed  from 
the  county  court  to  the  superior  ooort  before 
the  ratiflcatiom  of  the  constltntlon  of  1863, 
should  have  been  tried  by  a  Jury,  and  Judg- 
ment entered  on  the  verdict  of  a  Jury.  In 
support  of  this  contention,  counsel  for  the 
plaintiff  relied  upon  the  cases  of  Walk^  y. 
Bevins,  57  Ga.  823,  and  Birdsong  r.  Wood- 
ward, Id.  354.  In  those  cases,  however.  It 
will  be  seen  that  the  rights  of  sureties  were 
involved.  The  defendants  therein  appealed, 
and  gave  bond  and  security  for  the  eventual 
condemnation  money;  and  it  was  held  by 
this  coui-t  that  the  sureties  had  a  right  to 
trial  by  a  Jury  to  ascertain  what  the  condem- 
nation money  was,  and  that  the  Judge  had 
no  power  or  authority  in  such  a  case  to  ren- 
der Judgment  without  the  verdict  of  a  Jury. 
Those  cases  are  commented  upon  in  the  case 
of  Redd  V.  Davis,  60  Ga.  825.  In  the  case  of 
Selbels  v.  Hodges,  66  Ga.  245,  the  report  of 
the  case,  as  published  in  the  book,  is  silent 
as  to  whethw  sureties  were  involved  or  not; 
but,  after  a  careful  reading  of  the  record  In 
the  clerk's  office,  I  am  inclined  to  think  the 
appeal  was  made  in  the  same  way  In  which 
It  was  made  in  the  other  cases  above  referred 
to.  At  any  rate,  the  record  does  not  show 
that  the  appeal  was  made  by  consent  In 
the  present  case,  as  before  remarked,  the  ap- 
peal was  made  by  consent  No  appeal  bond 
was  given,  and  no  rights  of  sureties  were  In- 
volved, and  the  Judgment  was  merely  for 
principal.  Interest,  and  costs.  This  case, 
therefore,  is  not  controlled  by  the  cases  relied 
upon  by  oounsd  for  the  plaintiff  in  error. 
In  the  case  of  Redd  v.  Davis,  supra.  It  was 
held  that  where  the  constitution  of  1868  abol- 
ished the  county  court,  and  transferred  the 
cases  pending  thor^n  to  the  superior  court 
it  was  competent  for  the  latter  court  to  ren- 
der Judgment  without  a  Jury,  where  there 
was  no  issuable  defense.  If  this  could  be 
done  where  the  cases  were  transferred  Iqr 
law,  we  see  no  reason  why  it  could  not  be 
done  where  they  were  transferred,  by  the 
consent  of  the  parties,  from  the  same  court 
before  It  was  abolished.  We  think  the  court 
below.  In  this  case,  was  right  In  holding  that 
the  Judgment  was  not  void. 
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fl.  We  deem  It  unnecessary  to  add  anything 
to  what  la  said  in  the  sixth  headnote  as  to  the 
Buffldency  of  the  levy,  as  the  headnote  seems 
to  be  fnll  enongh  on  that  point 

Judgment  on  the  main  bill  of  exceptions  z«- 
Teraed;  oo  the  cross  bill,  affirmed. 


(95  Ga.  SIS) 

LOTT  T.  PETERSON. 
(Supreme  Court  of  Oeorgia.     Oct  22,  1894.) 

FOBCIBLE  EnTBT  and  DETAINER  —  WhaT  CONSTI- 
TUTES— InOLOSI/RE  of  Fkeuises. 
Neither  forcible  entry  nor  forcible  de- 
tainer was  constituted  by  merely  refusing 
peaceably,  and  without  any  threat  or  display  of 
force,  to  desist  from  inclosing  under  claim  of 
right  a  church  edifice,  on  request  of  one  of  the 
trustees  of  the  church,  who  visited  the  prem- 
ises while  the  work  was  in  progress,  nor  by 
afterwards  locliing  the  gate  of  the  inclosure, 
and  posting  thereon  a  warning  in  these  terms: 
"All  persons  are  positively  forbidden  to  tres- 
pass upon  these  grounds  by  or  under  any  deed 
or  other  instrument  of  writing  not  given  by  tlie 
undersigned.  The  worship  of  God  is  not  pro- 
hibited when  the  above  is  fully  complied  with." 
Curry  v.  Hendry,  46  Ga.  (531 ;  Stuckey  v.  Carle- 
ton,  66  Ga.  215;  Blacltwell  v.  State,  74  Ga, 
81& 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Coffee  county; 
J.  L.  Sweat,  Judge. 

Action  by  B.  Peterson,  trustee,  against 
John  M.  Lott,  Sr.,  for  forcible  entry  and  un- 
lawful detainer.  A  petition  for  a  writ  of 
certiorari  was  presented  by  Lott  The  writ 
was  refused,  and  Lott  excepts,  and  brings 
error.    Reversed. 

The  following  is  the  official  report: 

The  petition  for  certiorari  stated  that  there 
was  tried  before  a  magistrate  a  case  of  for- 
cible entry  and  detainer,  in  which  petitioner 
was  defendant,  and  B.  Peterson,  trustee,  was 
pialntlS.  It  appears  from  the  affidavit  of 
Peterson,  attached  to  the  petition  for  cer- 
tiorari, that  it  was  alleged  in  said  affidavit 
that  on  May  26,  ISOi,  the  trustees  of  the 
Methodist  Church  in  Douglass,  6a.,  were  in 
the  peaceable,  etc,  possession  of  a  house  and 
lot  therein,  known  as  the  Methodist  Church, 
and  part  of  lot  192,  sixth  district  of  Coffee 
county,  generally  known  as  part  of  the  Tom 
Harper  lands,  the  lot  containing  one  acre, 
It  being  the  lot  on  which  the  church  stands; 
and  that  on  said  day,  Lott,  with  force  and 
arms,  etc.,  took  possession  of  tlie  house  and 
lot  etc.  The  evidence  as  stated  in  the  peti- 
tion was,  for  plaintiff:  The  possession  by 
the  church  of  the  land  known  as  the  Tom 
Harper  land  had  been  peaceable  and  undis- 
turbed up  to  Monday  before  June  6,  1894, 
at  which  time  the  pastor  and  others  started 
to  the  church,  and  found  it  inclosed  by  a 
fence  with  a  gate  in  front,  which  had  a  lock 
and  chain  on  it,  but  whether  It  was  locked  or 
not  the  witness  did  not  know.  Upon  the  gate 
was  a  notice  that  all  persons  were  forbidden 
to  trespass  upon  the  grounds  by  or  under  any 
deed  or  other  instrnment  of  writing  not  given 
by  Lott,  and  "the  worship  of  God  is  not 


prohibited  when  the  above  te  foHy  compiled 
with."  This  notice  was  signed  by  I^ott 
There  was  an  agreement  between  Peterson 
and  Lott  by  which,  under  the  conditions 
therein  stated,  Lott  was  to  make  title  to  one 
acre  of  land  for  the  church,  and  Peterson 
was  to  make  Lott  title  to  one-fourth  of  an 
acre  adjoining  Lott's  land,  and  Lott  said  on 
several  occasions  he  was  ready  to  comply 
with  the  contract  One  of  the  trustees  of 
the  church,  at  the  request  of  Peterson,  went 
to  see  Lott  to  try  to  get  him  not  to  fence  up 
the  church  ground.  He  found  Lott  building 
a  plank  fence  on  the  church  ground.  He 
asked  Lott  not  to  build  the  fence,  saying  they 
did  not  want  it  built  there;  and  Lott  said, 
if  that  was  what  he  came  for,  he  could  go 
back;  that  he  (Lott)  was  ready  to  comply 
with  the  contract  and  for  this  trustee  to  go 
back  and  see  if  Peterson  would  comply  with 
his  contract  and,  if  he  would,  then  Lott 
would  stop  fencing.  Lott  used  no  angry 
words  to  this  trustee.  His  manner  was 
peaceable,  and  he  displayed  no  weapons.  By 
agreement  the  contract  between  Lott  and 
Peterson,  Individually,  was  Introduced.  It 
was  dated  August  25,  1892,  and  was  to  the 
following  effect:  There  being  a  dispute  over 
the  title  to  three  acres  of  land  known  as  the 
Tom  Harper  land,  it  was  agreed  that  if  the 
lands  were  recovered  by  Lott  be  would  make 
Peterson  a  deed  to  one  acre  thereof,  being  the 
land  whereon  the  Methodist  Church  was  to 
be  built  by  Peterson,  in  consideration  of  a 
certain  parcel  of  land  described;  that  in  case 
Lott  should  fail  to  recover  the  land,  Peter- 
son would  deed  to  Lott  said  last-mentioned 
parcel,  and  Lott  wobid  pdy  Peterson  $50; 
that  each  guarantied  to  the  other  that  be 
would  fully  comply  with  this  agreement  with- 
out any  trouble  with  the  other;  and  that 
Peterson  proceed  to  build  the  church  without 
being  molested  by  Lott,  or  any  person  claim- 
ing under  him.  The  jury  found  a  forcible 
entry  and  detainer,  and  the  premises  for 
plaintiff.  The  petition  for  certiorari  alleged 
that  this  verdict  was  contrary  to  law,  and 
that  It  was  Contrary  to  the  evidence;  the  evi- 
dence showing  that  there  was  no  force  used, 
and  that  defendant  took  possession  of  the 
grounds  peaceably,  claiming  the  same  as  his 
own. 

O.  J.  Holton  &  Son  and  E.  D.  Graham, 
for  plaintiff  in  error.  C.  A  Ward,  Jr.,  and 
Qulncey  &  McDonald,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(K  Go.  472) 
LOTD  V.  STATE. 
(Supreme  Court  of  (Seorcia.     Oct.  22,  1894.) 
Cbiuinal  Proseoutio^  —  Ebronsous  Btatembnv 
BT  ConwsEi. — Corrxctio:t  bt  Coubt. 
1.  Counsel  for  the  state  having   conceded 
that  because  of  a  former  conviction,  no  offense 
committed  previous  to  a  certain  date  was  in- 
volved in  tue  case  on  trial,  and  having  aftor- 
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wards.  In  his  argnment  to  the  jory,  snggested  a 
constraction  of  the  former  conviction  inconsist- 
ent with  this  concession,  it  was  enough  for  the 
presiding  judge,  when  his  attention  waa  called 
to  the  matter  by  opposing  counsel,  to  say  in  the 
hearing  of  the  jary  that  the  conceded  date 
would  goTern,  and  afterwards  so  instruct  the 
Jury  in  his  general  charge.  Thus  treating  the 
impropriety  was  all  that  was  necessary  to  ren- 
der it  harmless. 

2.  The  evidence  warranted  the  verdict,  and 
there  was  no  er/or  in  denying  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  T. 
P.  Westmoreland.  Judge. 

John  Loyd  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

The  following  is  the  official  report: 

On  August  6,  1894,  an  accusation  was 
sworn  out  in  the  criminal  court  ot  Atlanta, 
charging  the  defendant  with  the  offense,  of 
gaming,  as  having  been  committed  on  June 
16, 1S94.  He  pleaded  not  guilty,  and  also  en- 
tered a  si>ecial  plea  of  former  conviction.  By 
this  siiecial  plea  be  showed  that  on  January 
25,  18U4,  he  had  been  indicted  in  Fulton  su- 
perior court  for  the  offense  of  gaming,  the 
day  charged  in  the  indictment  being  October 
16,  1893,  and  that  on  February  5,  1894,  he 
entered  a  plea  of  guilty  on  this  Indictment 
The  state's  solicitor  conceded  that  the  mattora 
thus  set  up  by  the  special  plea  were  true,  and 
that  the  plea  of  guilty  covered  all  offenses  of 
gaming  prior  to  January  25, 1894,  and  stated 
that  the  evidence  would  be  confined  to  pe- 
riods since  that  date.  The  testimony  for  the 
state  showed  that  the  defendant  played  and 
bet  for  money  at  the  game  of  poker  on  the 
2Cth  and  27th  days  of  March,  1884,  with 
Hawee  and  four  others.  The  testimony  for 
the  defendant  was  to  the  effect  that  said  play- 
ing was  in  the  early  part  of  January.  De- 
fendant stated  to  the  Jury  that  on  February 
5th,  knowing  he  had  gamed  on  two  occasions 
within  two  years,  he  pleaded  guilty  to  the  in- 
dictment of  January  25th;  that  "one  of  the 
occasions  referred  to,  which  he  had  In  bis 
mind,  and  for  which  he  supposed  he  was  In- 
dicted, was  the  game  of  poker  with  Hawes 
and  others,  which  is  the  only  game  he  has 
played  with  Hawes;"  that  "the  games  with 
Hawes,  and  about  which  Hawes  testified,  oc- 
curred prior  to  the  date  of  the  indictment; 
that  when  he  heard  of  the  indictment  he  sup- 
posed It  referred  to  these  games,  and,  know- 
ing that  he  was  guilty,  pleaded  guilty."  In 
the  concluding  argument  the  state's  solicitor 
said:  "Now,  gentlemen  of  the  Jury,  that  Is  the 
charge  he  pleaded  guilty  to,— of  gaming  at 
the  time  fixed  In  this  Indictment"  Defend- 
ant's counsel  objected  to  this  as  incorrect  and 
improper  argument,  and  requested  the  court 
to  stop  the  solicitor,  and  to  Instruct  the  Jury 
"that  the  defendant  in  pleading  guilty  on 
February  S,  1894,  pleaded  guilty  to  all  of- 
fenses within  two  yeais  jxrlor  to.  January  23, 
1894."  The  court  thereupon  remarked.  In  the 
bearing  of  the  Jury,  that  the  effect  of  the 
plea  of  gnUty  was  to  bar  all  prosecutions  for 
p^Tntng  prior  to  that  tlme^  and  that  the  Juiy 


eoold  not  consider  any  evidence  of  gaintng 
before  January  25,  1894,  and  the  Jury  would 
be  so  instructed  In  the  charge.  The  court  did 
Instruct  the  Jury  In  the  charge,  thus:  "In  CMi- 
aidering  this  case,  you  cannot  go  back  of 
January  25,  1894,  the  time  the  grand  Jury 
found  a  true  bill  against  this  defendant  for 
gaming,  be  baring  entered  a  plea  of  guilty  on 
February  5,  1894.  This  plea  of  guilty  is  a 
bar  to  all  prosecution  for  the  violation  of  the 
law  against  gaming,  to  January  25,  1894; 
and.  If  you  CMivict  the  defendant  at  all.  It 
must  be  on  evidence  that  proves  a  violation  of 
the  law  since  January  25,  1894."  It  is  con- 
tended that  the  court  en-ed  in  refusing  to  atop 
the  solicitor  and  correct  his  statement  in  the 
manner  requested  by  defendant's  counsel, 
and  a  new  trial  is  asked  on  this  ground,  anil 
on  the  further  ground  that  the  verdict  is 
contrary  to  law  and  evldenca 

W.  T.  Moyers  and  L.  P.  Skeen,  for  plaintiff 
in  error.    K  W.  Thomas,  for  the  State. 

PER  CURIAM.   Judgment  affirmed. 


(115  N.  C.  195) 
ISLEY  V.  BOONB. 
(Supreme  Court  of  North  Carolina.    Oct  30, 

1894.) 
Appeal    from   superior   court,    Alamance 
county;   Hoke,  Judge. 

J.  W.  Hinsdale  and  John  Catling,  for  ap- 
pellant L.  M.  Scott,  C.  B.  McLean,  and  J. 
B.  Boyd,  for  appellee. 

PER  CURIAM.  Parol  evidence  of  the  con 
tents  of  the  lost  record  was  admissible  (see 
this  case  reported  In  109  N.  C.  555,  13  S.  E. 
795),  and  upon  due  consideration  we  think 
that  Mr.  Parker's  testimony,  under  the  pe- 
cullar  circumstances,  was  properly  received. 
We  are  also  of  the  opinion  that  the  defendant 
was  not  prejudiced  by  the  introduction  of 
the  proceedings  for  dower.  Upon  the  whole 
record,  we  see  nothing  that  warrants  a  new 
trial    Affirmed. 

(114  N.  C  680) 

CANNON  et  aL  v,  McCAPB  et  al. 
(Supreme  Court  of  North  Carolina.    May  21, 

1894.) 
For  majority  opinion,  see  19  S.  B.  703. 

CLARE,  J.  (dissenting).  I  concur  with  the 
court  that  the  fair  and  reasonable  construc- 
tion is  that  the  commission  is  to  be  allowed 
on  the  sum  "realized  by  the  sale,"  though 
not  on  any  amount  beyond  the  debt  But 
here  there  was  no  sole,  and  hence  no  sum 
on  which  commission  could  be  allowed. 
When  property  was  levied  on  and  advertised 
for  sale  under  execution,  but  payment  was 
made  before  sale,  the  sheriff  was  allowed  no 
commlssi(m  on  the  sale.  Dawso'a  v.  Grafflln, 
84  N.  C.  100.  It  took  a  statute  to  change 
this.    CodCb  i  3758.    But  there  has  been  no 
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statute  aa  yet  extending  this  rale  to  trustees 
or  mortgagees  when  the  debtor  pays  before 
sale.  It  Is  to  be  feared  that  such  practice,  U 
adopted,  will  result  in  oppressioa  In  very 
many  iustnnces. 


015  N.  C.  188) 

BUNN  V.  TODD. 

(Supreme  Court  of  North  Carolina.    Oct  80^ 

1894.) 

Bale  op  Laud  bt  Heib  —  Tbdst  ih  F^tok  ov 
Cheditors. 
Where  an  heir,  who  was  also  adminis- 
trator, baring  ezhansted  decedent's  personal  es- 
tate, soid  devised  lands  to  an  innocent  por- 
diaser  more  than  two  years  after  the  granting 
of  letters,  the  proceeds  of  the  sale  are  a  trust 
fund  in  his  hands  for  the  payment  of  decedent's 
debts. 

Appeal  from  superior  court,  Wake  county; 
Hoke,  Judge. 

Action  by  Elvador  Bnnn  against  M.  Q. 
Todd,  administrator,  to  subject  the  proceeds 
of  a  sale  of  land  to  the  payment  of  the  debts 
of  the  estate.  Judgment  for  defendant,  and 
plaintiff  appeals.   Beversed. 

W.  N.  Jones  and  Strong  &  Strong,  for  ap- 
pellant. J.  B.  Batchelor  and  J.  0.  L.  Harris, 
for  appellee. 

SHEPHERD,  a  J.  The  sale  of  the  land 
by  M.  G.  Todd,  one  of  the  heirs  at  law  of 
James  Todd,  having  been  made  more  tbaa 
two  years  after  the  grant  of  letters  of  ad- 
ministration, for  value  and  without  notice, 
was  valid  as  to  the  purchaser;  and  It  Is  now 
sought  to  subject  the  proceeds  of  such  sale^ 
In  the  hands  of  the  said  heir,  to  the  payment 
of  the  outstanding  indebtedness  of  the  es- 
tate. It  is  insisted  by  counsel  that  the  pro- 
ceeds In  such  cases  cannot  be  so  subjected, 
and  that  the  liability  of  the  heir  Is  personal 
only.  Although  this  questlcm  was  not  the 
distinct  ground  of  decision  In  Wlnfield  v. 
Burton,  79  N.  O.  888  (the  proceeds  being  la 
the  hands  of  an  assignee  of  the  heir),  it  can- 
not be  denied  that  the  contention  of  counsel  Is 
Bustalued  by  what  Is  said  In  the  course  of  the 
opinion.  But  It  Is  not  a  little  remarkable 
that  In  the  same  volume  0n  Badger  v.  Daniel, 
Id.  S72)  a  contrary  view  Is  declared  by  the 
court,  through  the  same  Justice  who  deliv- 
ered the  opinion  in  the  former  case.  The 
com-t  said:  "Whitfield  held  the  land  as  Hen- 
ry Joyner  did,  and  sales  by  Whitfield,  after 
the  two  years,  passed  unincumbered  estates 
to  his  vendees,  Whitfield  holding  the  price 
paid  him  In  Ilea  of  the  land,  and  sabject  to 
Its  liabilities."  This  view  la  fully  adopted 
by  the  court  in  Davis  v.  Perry,  96  N.  p.  260, 
1  S.  B.  610,  where  the  foregoing  language  Is 
quoted  with  approval  The  opinion  sustains 
the  principle,  succinctly  stated  In  the  bead- 
note  as  follows:  "Where  a  devisee  or  heir  at 
law  sells  land  derived  firom  the  devisor  or  an- 
cestor more  than  two  years  .after  the  Issuing 
of  letters  testamentary,  etc.,  to  a  bona  fide 
purchaser,  for  value  and  without  notice,  sucb 


purchaser  gets  a  good  title  against  tlie  cred- 
itors of  the  devisor  or  ancestor,  but  tlM 
devisee  or  heir  holds  the  price  received  for  tb* 
land  in  Ilea  thereof,  and  subject  to  the  dalma 
of  such  creditors  Just  as  the  land  would  have 
been."  And,  again.  In  Arrlngton  v.  Arrlng- 
ton,  114  N.  C.  168,  19  S.  E.  351,  after  de- 
claring that  one  who  purchased  of  the  heir 
after  two  years,  and  gave  his  note  for  the 
purchase  money,  was  a  purchaser  for  value, 
the  court  distinctly  stated  that  the  creditor 
could  subject  "the  purchase  money  or  Its  se- 
curities In  the  hands  of  the  vendor."  Thlit 
principle  being  determined.  Its  application  to 
the  facts  of  the  case  before  us  Is  quite  easy. 
Here  the  heir  was  also  the  administrator,  and 
had  notice  of  the  claim  of  the  plalntlfl?  against 
his  ancestor.  It  is  his  duty,  the  personal  as- 
sets being  exhausted,  to  apply  the  proceeds 
of  the  sale  to  the  outstanding  indebtedness  of 
the  estate;  but.  Instead  of  doing  this,  he  at- 
I  tempts  to  apply  them  to  the  settlement  of  a 
I  debt  due  by  him  to  his  wards,  the  NorveO 
children.  Procuring  the  note  for  the  pnr- 
chase  money  to  be  made  payable  to  himself, 
as  the  guardian  of  these  children,  did  not 
constitute  them  assignees  for  value,  so  as  to 
preclude  the  rights  of  the  plaintlfF,  as  It  Is 
expressly  found  as  a  fact  that  the  note  due 
by  him  to  the  said  children  has  never  been 
credited  ot  surrendered,  and  that  he  has  nev- 
er settled  with  them.  The  said  note  is  now 
In  the  hands  of  the  clerk,  and  the  bond  of  the 
guardian  Is  solvent.  These  children  have 
parted  with  nothing,  and  their  claim  Is  still 
subsisting,  and  can  be  collected.  Holderby  v. 
Blum,  2  Dev.  &  B.  Eq.  61.  To  take  the  pro- 
ceeds of  the  sale  of  the  land,  which  the  ad- 
ministrator holds  In  trust  by  virtue  of  his  of- 
fice, and  apply  them  to  the  payment  of  his 
own  debt.  Instead  of  tiie  Indebtedness  of  the 
Intestate,  would,  under  the  circumstances  of 
this  case,  be  contrary  to  the  plainest  princi- 
ples of  equity.  We  think  the  plaintiff  was 
entitled  to  judgmoit   Reversed. 

(US  N.  c.  UO) 
STAINBACK  v.  HARRIS  et  aL 
(Supreme  C!onrt  of  North  (Darolina.     Oct  24, 

1894.) 
Balb  or  DsoKDsnT'B  Land  —  Patmbnt  or  Dbbti 

—  AOnOH    BT    AdHIHISTBATOB  —  DBrSRSBB  — 
n,BADIIIO— IHSTBDOTIOSS. 

1.  In  an  action  by  an  administrator  to  sub- 
ject lands  in  possession  of  the  heirs  to  the  pay- 
ment of  a  jndgment  on  a  claim  against  deced- 
«nt,  the  fact  that  the  administrator  made  no 
defense  to  the  action  on  the  claim  Is  no  defense. 

2.  In  an  action  to  subject  lands  held  by 
the  heirs  to  the  payment  of  decedent's  debts, 
it  was  error  to  refnse  to  submit  to  the  jury  the 
question  of  the  snffidencjr  of  the  personal  as- 
sets to  pay  the  debts,  this  issue  having  been 
raised  by  the  answer. 

3.  Tlie  heirs  cannot,  by  a  mere  general  d^ 
nlal  of  title  in  the  ancestor,  and  withont  alleg 
ing  independent  title  in  tnemselvea,  pnt  t£» 
administrator  to  the  proof  of  the  ancestor's 
tide. 

Appeal  from  superior  ooort;  Vance  county; 
Bynum,  JudgeL 
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AeUoB  by  W.  T.  Stalnback,  admlnlatrator, 
against  O.  I.  Harria  and  others,  for  the  sale 
of  land  to  pay  debts  of  the  estate.  Judgment 
for  plaintiff,  and  defendants  appeal.  B«- 
Tersed. 

J.  B.  Batchelor,  for  appellants.  T.  T. 
Hicks  and  T.  M.  Pittman,  for  appellee. 

SHEPHERD,  C.  J.  We  do  not  think  that, 
under  the  particular  circumstances  of  this 
case,  the  counsel  was  precluded  from  insist- 
ing that  the  issues  raised  upon  the  plead- 
ings should  be  submitted  to  the  jury.  The 
questions  to  be  determined,  therefore,  are 
whether  the  issues  certified  by  the  clerk 
were  material. 

1.  Aa  to  the  first  issue,  we  agree  with  his 
honor  that  It  should  not  have  been  submit- 
ted. There  is  not  the  slightest  suggestion 
that  the  debt  upon  which  the  judgment  was 
taken  against  the  administrator  was  not  due 
by  Ids  Intestate,  and  the  mo-e  fact  that  the 
administrator  made  no  defense  to  such  a 
claim  cannot  invalidate  the  judgment 

2.  In  refusing  to  submit  the  second  issue, 
or  to  order  the  taking  of  an  account,  we 
think  there  was  error.  Before  descended 
lands  can  be  subjected  to  the  payment  of 
the  Indebtedness  of  the  ancestor.  It  must  be 
shown  that  the  personal  assets  are  Insuft- 
clent,  or  have  been  exhausted  in  due  course 
of  administration  (Womack's  Dig.  par.  4885); 
and,  as  the  answer  denied  this,  an  issue  was 
raised  which  should  have  been  tried  before 
making  a  decree  of  sale. 

3.  As  to  the  third  issue,  we  very  much 
doubt  wbetb^,  in  a  proceeding  of  this  kind, 
the  heirs,  without  alleging  any  independent 
title  in  themselves,  can,  by  a  mere  general 
denial,  put  the  administrator  upon  proof  of 
the  ancestor's  tlUe.  To  permit  this  would 
result  in  much  unnecessary  expense,  incon- 
venience, and  delay  In  the  settlement  of 
estates.  In  this  case  no  prejudice  can  pos- 
sibly be  done  the  heirs,  as  the  decree  pur- 
ports to  operate  only  upon  "the  interest  and 
estate"  of  their  ancestw.  If  he  has  any  in- 
terest or  estate,  they  are,  of  course,  bound 
by  the  decree.  U  he  has  none,  or  if  the  heirs 
have  any  interest  or  estate  independent  of 
their  ancestor,  they  are  clearly  not  estopped 
by  the  form  of  this  decree.  When  the  de- 
cree 1b  to  be  so  framed,  we  are  inclined  to 
the  opinion  that  such  a  general  denial  by 
the  heirs  should  not  be  considered.  The 
case  of  Egerton  r.  Jones,  107  N.  C.  284.  12 
S.  E.  434,  and  oth»  decisions,  do  not  present 
this  point  The  objection  there  is  taken  by 
parties  claiming  the  land,  or  some  Int^est 
therein;  and,  when  it  is  shown  that  the  de- 
cedent had  parted  with  his  title,  the  jurisdic- 
tion ts  defeated.  In  tbe  cases  like  the  pres- 
ent it  would  seem  that  tbe  heir  should  not 
be  permitted  to  show  by  mere  general  denial 
that  his  ancestor  had  no  title,  and  the  juris- 
dictional question  In  snch  an  Instance  would 
therefore  not  arise.    New  trial 


{«  8.  C.  427) 
BBNTZB  T.  MABJBNHOFF. 

(Supreme  Conrt  of  South  Carolina.     Oct  9% 
18&4.) 

LiABiLrrr  for  Wnz'a  Soppobt— Evideso*. 

In  an  action  against  a  husband  for  sap- 
plies  furnished  his  wife  and  children,  it  is  er- 
ror to  take  from  the  jury  the  consideration  of 
tbe  question  whether  an  order  appointing  a  re- 
ceiver of  the  husband's  property  on  the  ap- 
plication of  the  wife,  the  receiver  being  direct- 
ed to  pay  her  one-half  of  the  income,  did  not 
provide  a  proper  snm  for  her  support 

Appeal  from  comm<Mi  pleas  circuit  court  of 
Charleston  county;  James  F.  Izlar,  Judge. 

Action  by  A.  W.  Hentze  against  Johannes 
M.  Marjenhoff  for  supplies  famished  the 
wife  and  children  of  defendant  Judgment 
was  rendered  for  {daintiff,  and  defendant 
appeals.    Beversed. 

W.  Henry  Thomas,  for  appellant  Trent- 
holm  &  Rhett,  for  respondent 

FOPB,  J.  Tbls  was  an  action  brouj^t  by 
the  plaintiff  against  the  defendant  in  the 
court  of  common  pleas  for  Charleston  coun- 
ty, in  this  state,  to  recover  from  tbe  defend- 
ant the  sum  of  $225.76  for  supplies  furnished 
by  the  plaintiff  to  the  wife  and  infant  chil- 
dren of  defendant  between  tbe  26th  day  of 
September,  1892,  and  the  2d  day  of  May,  1893, 
Such  recovery  was  resisted  by  the  defend- 
ant The  action  came  on  for  trial  before 
bis  honor.  Judge  Izlar,  and  a  jury,  at  tbe 
July  term,  1893,  of  tbe  court  of  common 
pleas  for  Charleston  county.  A  verdict  was 
rendered  by  the  jury  In  favor  of  plaintiff, 
and  after  entry  of  judgment  thereon  the  de- 
fendant appealed  on  various  groimds.  It 
will  l>e  unnecessary  for  us  to  consider  all 
the  exceptions  of  tbe  appellant,  as  In  our 
judgment  there  must  be  a  new  trial,  and  It 
is  needless  to  examine  all  of  the  rea;son8  of 
defendant  why  be  Is  entitled  to  have  the 
judgment  below  reversed. 

The  circuit  jodge  was  entirely  correct  in 
charging  the  Jury  that  und^  the  laws  of 
this  state  it  was  the  primary  duty  of  the 
husband  and  father  to  provide  for  the  sup- 
port and  maintenance  of  his  wife  and  minor 
children.  As  recently  as  Brown  v.  Thomson, 
27  S.  C.  508,  4  S.  B.  345,  that  doctrine  of 
the  common  law  was  reaffirmed  by  this 
court  notwithstanding  tbe  changes  wrought 
in  our  organic  and  statute  law  touching  a 
wife's  separate  property.  While,  therefore, 
tbe  circuit  judge  committed  no  error  in  tlie 
particular  specified,  his  charge  was  calcu- 
lated to  prejudice  tbe  rights  of  tbe  defend- 
ant very  seriously  when  be  stated  to  the 
jury  that  the  "matters  relating  to  several 
other  Boits  wlilch  have  been  brought  have 
nothing  to  do  with  this  case."  It  seems 
from  the  testimony  that  tbe  husband  and 
wife,  were  not  living  happily  together;  that 
althougti  living  under  the  same  roof,  they 
occupied  separate  apartments;  that  the  wife 
indulged  in  very  abusive  language,  to  otherts 
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of  ber  husband;  that  she  had  hla  property  | 
put  In  the  hands  of  a  receiver,  and  one-half 
of  the  rents  of  his  proi;>erty  had  beax  ordered 
to  be  paid  to  her  by  the  recelTer;  that  she 
had  a  bank  account  of  $800;  that  the  hus- 
band had  paid  Into  the  hands  of  a  grocer 
$75  In  cash  to  be  used  In  furnishing  supplies 
to  his  family;  that  such  gtrocer  had  Informed 
the  daughter  that  supplies  could  be  had  on 
the  order  of  the  husband  and  father.  We 
cannot  agree  with  the  circuit  Judge  that  the 
fact  that  this  wife  had  caused  her  husband's 
property  to  be  put  Into  the  hands  of  a  re- 
ceiver, and  that  receiver  ordered  to  pay  to 
her  one-half  of  the  rents  and  profits,  had 
nothing  to  do  with  this  case,  wherein  tbe 
duty  of  the  husband  to  maintain  his  wife 
and  minor  children  was  being  Investigated. 
It  seems  to  us  that  if  the  rents  and  profits 
of  the  husband's  property,  to  the  extent  of 
one-Iialf  thereof,  was  paid  to  this  wife,  such 
payment  must  necessarily  enter  Into  the  solu- 
tion of  the  performance  by  the  husband  of 
his  duty  in  maintaining  his  wife  and  minor 
children.  We  cannot  see,  under  ordinary 
circumstances,  how  the  court  could  by  its 
order  take  from  the  husband  any  of  his 
property,  to  give  to  the  wife,  unless  It  was 
for  her  support  and  maintenance.  Mo  ex- 
traordinary circumstances  were  shown  to 
exist  In  this  case.  Certainly,  the  wife,  from 
her  own  testimony,  was  well  supplied  with 
money,  she  having  testified  that  she  had 
$800  In  cash  In  bank.  It  should  always  be 
borne  In  mind  that  under  our  theory  of  the 
married  relation  the  husband  is  the  head  of 
his  family,  and  as  such  Is  entitled  to  main- 
tain tds  authority.  It  Is  only  when  he  has 
abused  his  high  prerogative  by  descending  to 
a  pitiless  disregard  of  the  solemn  duties  im- 
posed upon  him  by  nature  and  by  law  to- 
wards his  wife  that  courts  will  Interfere, 
and  restrict  the  exercise  by  him  of  the  man- 
agement of  hlB  domestic  expenses.  As  be- 
fore remarked,  the  circuit  judge  totUt  the 
question  from  the  jury  whether.  In  tlie  pay- 
ment of  one-half  of  the  rents  and  profits  by 
the  receiver  to  the  wife,  a  proper  sum  was 
not  provided  for  her  support  and  main- 
tenance by  the  husband,  and  we  think  this 
wlU  necessitate  a  new  trIaL  We  prefer  not 
to  decide  any  other  questions,  but  leave 
them  all  open  for  an  Investigation  In  the 
new  trial.  We  can  but  hope  that  time  may 
have  already  brought  peace  to  this  family, 
BO  tliat  no  further  coutenti<Mi  In  the  courts 
may  be  had.  Tlils  is  but  the  expression  of 
a  hope,  and  is  not  intended  to  Indicate  any 
disapproval  of  the  exercise  by  an  Injured 
wife  of  her  undoubted  right  to  appeal  to  the 
law  tar  that  protection  that  the  husband 
refuses  her  In  a  proper  case.  It  Is  the  Judg- 
ment of  tills  court  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
cause  be  remanded  to  the  circuit  court  for  a 
new  trial. 

McIVER,  C  J.,  concurs. 


(4t  S.  C.  4S1) 

STATB  eoc  t«L  FOORB  >.  NANOB,  Sheriff. 

(Supreme  Court  of  South  Carolina.    Oct.  29, 

1894.) 

FiHDtiios  MX  CouBT— Mandamus— BBTTiHe  afam 

HOMKBTEAI). 

1.  The  failure  of  the  court  to  state  the 
conclusions  of  law  and  fact  separately  in  the 
findings  is  not  reversible  error. 

2.  Where  the  husband  conveyed  all  his 
lands  to  his  wife,  and,  under  the  execution  on 
a  judgment  snbseauently  rendered  on  a  cause 
of  action  against  him  alone,  a  homestead  was 
admeasured  to  him,  and  the  balance  of  the 
lands  advertised  for  sale,  mandamus  doe*  not 
lie  to  compel  the  sherifl  to  set  apart  to  the  wife 
the  ikomestead  so  set  apart  to  the  husband. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  L  D.  Wltberspoon,  Judga 

Mandamus,  on  the  relation  of  Mary  A. 
Poore,  against  F.  W.  R.  Nance,  sherifT,  to 
compel  the  defendant  to  set  apart  a  home- 
stead. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Frank  B.  Gary,  for  appellant  Farkee  St 
McGowan,  for  respondent 

FOFE,  J.  The  petitioner  (appellant)  sought 
a  writ  of  mandamus  to  compel  the  respond- 
ent to  set  aside  to  her  a  homestead  in  certain 
lands.  The  matter  was  fully  heard  by  bis 
honor.  Judge  Witherspoon,  upon  the  petition, 
the  return  thereto,  and  certain  affidavits,  and 
he  denied  the  writ  prayed  for.  From  his  or- 
der dismissing  the  petition,  the  petitioner  has 
appealed  to  this  court,  upon  four  grounds. 

The  fourth  is  too  general,  merely  alleging 
that  the  ord»  was  erroneous,  without  point- 
ing out  in  such  exception  wherein  it  was  «> 
roneous. 

The  third  ground  imputes  error  to  the  cir- 
cuit Judge  because  he  failed  to  state  lUs  find- 
ings of  fact  and  conclusions  of  law  separate- 
ly. By  several  dedsiona  of  this  court,  the 
course  adopted  by  the  circuit  judge  is  not  re- 
versible error.  Stepp  v.  Association,  87  B.  Ob 
417, 16  S.  B.  134,  and  cases  there  olted. 

We  will  consider  the  first  and  second 
groxmds  together,  as  they  involve  the  real 
controversy  here,  and  here  set  oat  in  full,  to 
wit:  "Fbrst  Because  his  hon<»'  ored  in  re- 
fusing to  grant  the  writ  of  mandamus,  when 
it  appeared  as  an  uncontradicted  fitct  that  A. 
J.  Poore,  at  the  time  he  conveyed  the  land  in 
dispute  to  Mary  A.  Poore,  was  the  head  of  a 
family  residing  In  this  stete,  and  was  en- 
titied  to  a  homestead  in  said  lands,  which 
had  not  I>een  set  off  to  him;  that  the  judg- 
ment under  which  the  sheriff  has  advertised 
the  land  for  sale  was  recovered  several  yean 
after  the  conveyance  to  Mrs.  Mary  A.  Poore, 
and  was  on  a  cause  of  action  arising  subse- 
quent to  the  ratification  of  the  constitution  of 
the  state  in  1868,  and  against  which  he  bad 
the  right  to  claim  a  homestead;  that  tiie  sale 
by  the  sheriff,  as  advertised  by  him,  would 
damage  the  said  Mary  A.  Poore,  and  cast  a 
doud  on  her  titie;  and  that  abe  has  demanded 
that  the  homestead  of  A.  J.  Poore  in  said 
lands  l>e  aasigmed  to  ber,  and  that  demand 
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vras  refused.  Second.  Because  his  bonor 
erred  in  refuBlng  to  grant  tbe  writ  of  ntAn- 
damus,  when  the  allegations  of  tbe  petition 
were  not  denied  by  the  return,  and  which 
showed  that  she,  as  tbe  grantee  of  A.  J. 
Poore,  was  entitled  to  a  homestead  In  said 
land."  It  seems  that  one  A.  J.  I'oure  con- 
veyed all  the  lands  he  owned  to  his  wife, 
Mary  A.  Foore,  by  deeds  made  in  1880  and 
18S2,  respectively,  and  continued  to  reside 
thereon  with  bis  said  wife  and  children,  and 
now  so  resides.  On  a  cause  of  action  which 
originated  since  the  ratification  of  our  consti- 
tution in  April,  1868,  Florence  B.  Sullivan, 
suing  by  her  guardian  ad  litem,  has  obtained 
a  judgment  against  said  A.  J.  Foore,  and  in 
May,  1893,  caused  the  respondent,  as  sheriff, 
to  levy  upon  the  lands  as  the  property  of  A. 
J.  Poore.  He  demanded  a  homestead  in  the 
lands  tovied  upon.  Under  the  usual  mode, 
this  homestead  was  admeasured,  containing 
some  200  acres,  whereon  was  located  tbe 
family  d-weiling  house.  Exceptions  were 
taken,  but,  upon  these  exceptions  being  heard 
by  the  circuit  court,  they  were  overruled. 
When  the  balance  of  tbe  lands,  not  including 
the  homestead  set  apart  to  A.  J.  Foore,  was 
advertised  for  sale  by  tbe  sheriff,  Mrs.  Poore, 
the  petitioner,  demanded  that  the  homestead 
of  her  husband,  A.  J.  Poore,  be  set  apart  by 
the  sheriff  to  her.  This  the  sheriff  declined 
to  do,  whereupon  this  application  for  the  writ 
of  mandamus  to  compel  him  to  do  so  was 
made. 

It  Is  contended  here  that  the  petitioner  has 
the  right  to  have  the  sheriff  set  off  to  her,  not 
her  homestead,  but  that  he  so  set  off  to  her 
the  homestead  of  A.  J.  Foore.  It  is  admitted 
that  the  petitioner  is  no  party  to  the  action 
of  Florence  B.  Sullivan  v.  A.  J.  Poore.  Her 
property  oould  not  be  sold  under  that  Judg- 
ment. In  fad;  the  property  of  no  one  but  A. 
J.  Poore  could  be  legally  sold  under  sueb 
Judgment  It  is  difficult  to  see,  therefore, 
how  her  light,  under  the  deeds  from  her  hasr 
band,  A.  J.  Poore;,  to  her,  could  be  prejudiced 
by  the  sale  advertised  to  be  made,  if  tbe  pe- 
titioner believes,  as  a  proposition  of  law,  that, 
A.  J.  Poore  being  entitled  to  a  homestead  as 
against  tbe  Judgment,  or  rather  the  cause  of 
action  up<Hi  which  it  was  based,  and  she  hav- 
ing purchased  his  lands,  which  purchase,  If 
from  any  cause  should  prove  defective,  yet 
the  conveyance  of  the  homestead  of  A.  J. 
Poore  would  be  upheld,  because  it  was  never 
subject  to  the  Judgment  of  Flor^ce  B.  Sulli- 
van, she  would  be  clearly  rlg]it;  bat  it  does 
not  follow  that  therefore  she  Is  entitled  to 
have  such  homestead  set  apart  to  her  by  the 
sheriff.  The  writ  of  mandamus  was  never 
designed  for  the  enforcement  of  any  such 
rights.  An  inspection  of  tbe  return  of  re- 
spondent shows  to  us  that  the  facts  of  the  pe- 
tition were  sufficiently  traversed  by  that 
pleading.  It  follows  that  there  was  no  errpr 
bera  It  Is  the  Judgment  of  this  court  that 
the  order  of  the  circuit  court  appealed  from 
))e  affirmed.     .  i   . 


McIVBR,  O.  J.  I  concur  in  the  result,  as  I 
am  not  now  prepared  to  express  or  intimate 
any  opinion  as  to  tbe  ulterior  rights,  if  any, 
of  Mrs.  Foora 


(42  S.  C.  402) 
FROST  V.  BBRKBLBT  PHOSPHATE  CO. 
(Supreme  Court  of  South  Carolina.    Oct.  22, 

RUIBAMOB— Noxious  GASES— ACTION  I^R  CaUAOES. 

L  In  a  suit  to  recover  for  damages  to 
plaintiff's  property  caused  by  the  escape  of 
noxious  gases  from  defendant's  factory,  a 
charge  that  defendant  must  have  so  used  his 
property  as  not  to  unlawfully  injure  his  neigh- 
bors, and  that  if  he  so  used  it  as  to  injure  liis 
neighbors,  "in  an  unlawful  and  unreasonable 
manner,"  he  is  liable,  is  objectionable  as  sub- 
mitting to  the  jury  a  question  of  law. 

2.  Where  one  uses  his  land  in  the  manufac- 
ture of  fertilizers,  and  so,  necessarily,  in  the 
manufacture  of  sulphuric  acid,  in  the  process 
of  which  noxious  gases  escape,  by  reason  of 
which  injury  to  his  neighbors  will  either  nec- 
essarily or  probably  ensue,  he  is  liable,  if  such 
Injury  does  result,  even  uiongh  he  may  hava 
been  reasonably  caref  oL 

3.  Where  plaintiff  has  sustained  injury  by 
the  escape  of  noxious  gases  from  defendant's 
factory  and  also  injury  from  other  causes,  de- 
fendant is  not  relieved  from  liability  for  ths 
injury  whicti  he  has  caused. 

Appeal  from  common  pleas  circuit  court  of 
Berkeley  county;  James  Aldrich,  Judge. 

Action  by  Thomas  £^ost  to  recover  dam- 
ages from  the  Berkeley  Phosphate  Company 
for  Injuries  sustained  by  reason  of  noxious 
gases  generated  in  defendant's  mill.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

The  following  are  tbe  charge  of  the  Jadga 
and  the  exceptions  thereto: 

"Mr.  Foreman,  and  Oentlemen  of  tbe  Jury: 
This  is  an  action  brought  by  Mr.  Thomas 
Frost  against  tbe  Berkeley  Phosphate  Com- 
pany. Yon  have  beard  the  complaint  read, 
which  states  tbe  cause  of  action.  -You  have' 
heard  the  defendant's  answer  read,  which  Is 
the  answer  to  the  allegations  stated  in  the 
complaint  Those  allegations  and  denials 
raise  tbe  issues  which  you  are  to  pass  upon. 
Among  the  issues  that  you  will  have  to  de- 
termine will  be  what  damage.  If  any,  has 
the  plaintiff  sustained  by  reason  of  the  es- 
cape of  gases,  vapors,  and  those  matters  that 
are  thrown  off  from  the  phosphate  works,  it 
they  are  thrown  off;  and  In  considering  that 
you  are  to  be  guided  by  what  we  term  the 
'preponderance  of  the  testimony.'  The  plain- 
tiff comes  in,  and  the  burden  of  proof  is  up- 
on him  to  sustain  the  case  by  tbe  allegations 
that  he  has  made.  The  defendant  Is  not 
called  upon  to  speak  In  his  defense  until  the 
plaintiff  has  made  out  a  case.  When  that 
Is  done,  then  the  defendant  Introduces  bis 
testimony,  and  the  Jury  then  are  controlled 
by  what  is  termed  the  "xM-eponderance  of  the 
evidence.'  You  have  beard  counsel  speak,  in 
their  arguments,  of  nuisances.  In  ordinary 
acceptation,  we  use  the  term  'nuisance'  In 
referring  to  an  offense  that  is  indictablo.  To 
illustrate:    Stopping  the  roads  up,- -digging 
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a  ditcb  across  tbe  road,— Id  a  ntttsaocei 
When  that  is  consldei-ed  the  term,  aa- applied 
here,  ts  restricted.  A  nuisance  that  affects 
Injuriously  one  or  more  or  few  indlvlduala 
may  be  a  private  nuisance,  and.  that  la  based 
upon  this  doctrine.  A  man  has  the  right  to 
engage  In  any  lawful  occupation,  or  to  ,nae 
his  premises  In  any  proper  and  lawful  indus- 
try; but,'in  th6  exercise  of  lils  rights,  he  must 
so  use  his  property  as  not  to  unlawfully  and 
uureasoaably  injure  bis  neighbor's  propeirty. 
If  be  does  so  use  bis  property  In  an  unlawful 
and'  unreasonable  manner  as  to  injur*  his 
neighbor,  then,  as  to  that  neighbor,  that 
would  be  a  nuisance,  and  for  that  nuisance 
that  neighbor  would  have  the  right  to  bring 
action  la  the  civil  court,  and  demand  com- 
pensation in  the  way  of  damages.  The 
Berlceiey  Phosphate  Company,  it  Is  alleged,-  is 
a  corporation  under  the  laws  of  this  state. 
That  is  admitted.  There  is  no  allegation 
that  the  Berkeley  Phosphate  Company  is  (en- 
gaged in  an  unlawful  business  in  itself;  that 
is,  in  the  sense  that  they  are  engaged  in  a 
business  which  is  wrong.  But  the  plaintiff 
alleges  that,  while  they  are  engaged  in  tliat 
lawful  business,  they  are  not  so  conducting 
their  business  as  they  should,  and  there 
eomes  the  gist  of  the  case.  Is  the  Berkeley 
Phosphate  Company  so  operating  and  con- 
ducting its  business  as,  by  the  escape  of 
these  gases  and,  vapors  as  alleged  In  this 
complaint,  to  injure,  in  an  unreasonable  and 
unlawful  manner,  Mr.  Frost's  property? 
Well,  you  heard  the  testimony,  and  I  don't 
know  if  I  can  state  the  role  any  plainer  than 
I  have.  If  the  Berkeley  Phosphate  Com- 
pany is  allowing  these  acids  and  gases  to 
escape,  and  they  are  actually  injuring  Mr. 
Frost's  property,  well,  then,  Mr.  Frost  would 
be  entitled  to  compensation.  But,  to  enable 
the  plaintiff  to  recover,  the  injury  must  be  a 
positive,  direct  injury,  and  the  damage  must 
be  actual  and  substantial.  Further,  it  must 
be  the  result  of  the  nuisance;  that  is,  the 
act  of  tbe  phosphate  company,  as  charged, 
and  not  tbe  result  of  other  artificial  causes. 
If  the  Injury  is  In  part  the  result  of  vapors, 
as  charged  in  tbe  complaint,  and  in  part  the 
result  of  other  causes,  tbe  verdict  must  be  for 
the  defendant,  unless  the  testimony  estab- 
lishes that  tbe  injury  would  not  have  re- 
sulted except  for  tbe  vapor  charged  as  caus- 
ing tbe  alleged  injury.  The  law  only  deals 
with  real  and  substantial  injuries,  and  e^uch 
as  arise  from  the  wrongful  use  of  property, 
and  will  not  lend  its  aid  to  check  one  engaged 
in  a  lawful  pursuit  simply  because  bis  neigh- 
bor is  annoyed,  unless  the  use  complained  of 
—that  Is,  tbe  conduct  of  his  neighbor— is 
both  in  violation  of  the  neighbor's  rights,  and 
unreasonable  and  unlawful,  as  I  have  explain- 
ed to  you.  Now,  gentlemen,  this  action,  in 
my  opinion,  IS'  not  one  sounding  in  punitive 
damages,— that  is,  what  we  call  'smart 
money.'  It  is  for  compensation,— that  whl0> 
will  make  the  plaintiff  whole.  If  yon  find  that 
be  has  sustained  any  injurlesi    I  think  that 
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about  carets  all  tbat  I  desire  to  say  to  th\) 
Jury.  .     • 

"With  all  due  respect  to  tbe  counsel  who 
made  that  argument,  I  think  that,  when  you 
come  4own  to  private  nuisances  or  private 
damages,  that  numbers  have  nothing  to  60 
with  It  .When  one  man  Injures  his  neigh- 
bor-in aa  unlawful'. and  unreasonable  man- 
ner, as  I  bavB-  endeavored  to  explain  to  you, 
be  must  make  him  answer  by  coippepsatinj 
bim  fpr  damages.  -You  can't  find  a  verdict 
for  more  than  five  thousand  dollars,  because 
that  is  tbe  amount  claimed,  and  your  dam- 
ages cannot  come  down  below  tbe  5th  No- 
veml>er,  1S80.  Damage  that  he  has  sastained 
will  lead  up  to,  and  prior  to  November  t>, 
1£90.  Whatever  yon  think  was  the  damage 
he  sustained  at  that  time  from  injuries,  if 
you  .find  any  «r  not,  in  destroying  his  trees, 
grasses,  vines,  or  injuries  to  the  pr(^)erty 
itself,  yon.  state,  in  your  verdict  If  you 
find  that  tbe  plaintiff  has  failed  to  make  out 
his  case  by  tbe  preponderance  of  tiiie  testi- 
mony, or  that  these. gases  that  escape  from 
the  defendant's  factory,  if  that  escape  was 
not  tbe  approximate  cause  of  the  damaire 
alleged  to  have  been  sustained,  your  verdict 
would  be,  out  and  out  for  tbe  defendant 
Now,  whatever  may  be  your  verdict  write 
it  out  in  letters,  not  in  figures.  '  Gentlemen, 
by  consent  this  copy  of  tbe  complaint  goes 
to.the  Jnfy." 

£ixceptions:  "(1)  Because  the  presiding 
Judge  charged  as  follows:  'A  man  has  the 
aright  to  engage  in  any  lawful  occupation,  or 
to  use  his  premises  in  any  proper  and  lawful 
Industry,  bat  in  the  exercise  of  his  rights, 
be  must  so  use  his  proiierty  as  not  to  unlaw- 
fully and  unreasonably  injure  his  neighbor's 
property.  If  he  does  so  use  his  property,  in 
an  unlawful  and  unreasonable  manner,  as  to 
injure  his  neighbor,  then  as  to  thaft  neighbor 
ttut  would  be  a  nuisance,  and  for  that  nui- 
sance that  neighbor  would  have  the  right 
to  bring  action  in  the  civil  court  and  de- 
mand compensation  in  the  way  of  damages. 
•  *  *  The  law  •  •  •  wUl  not  lend  its 
aid  to  check  one  engaged  in  a  lawful  pursuit, 
simply  because  bis  neighbor  is  annoyed,  un- 
less the  use  complained  of— that  is,  the  con- 
duct of  his  neighbor— is  both  in  violation  of 
the  neighbor's  rights,  and  unreasonable  and 
unlawful,  as  I  have  explained  to  you.  •  *  * 
When  one  man  injures  bis  neighbor  in  an 
unlawful  and  unreasonable  manner,  as  I 
have  endeavored  to  explain  to  you,  he  must 
make  him  answer  by  compensating  him  for 
damages.'  In  which  his  honor  erred.  It  is 
submitted,  by  instructing  the  Jury  tiiat  a 
man  would  not  have  tbe  right  to  bring  sucb 
an  action,  and  therefore  could  not  recover 
damages,  unless  the  defendant  used  his  prop- 
erty in  an  unlawful  and  unreasonable  man- 
ner, and  so  as  to  unlawfully  and  unreason- 
ably injure  his  neighbor,  whereas.  It  is  sub- 
mitted that  it  is  the  Injury,  by  Itself  and  in 
fact  not  its  unlayrfulness  and  unreasonable- 
ness, nor  the  use  of  property  in  an  unlawful 
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and  nnreasonable  manner,  which  glres  the 
/ight  of  action.  (2)  Because  the  presiding 
Judge  charged  as  follows:  There  Is  no  al- 
legation that  the  Berkeley  Phosphate  Com- 
pany Is  engaged  In  an  unlawful  business,  in 
Itself,— that  is.  In  the  sense  that  they  are  en- 
gaged in  a  business  which  Is  wrong,— but  the 
plaintiff  alleges  that,  whUe  they  are  engaged 
In  that  lawful  business,  they  are  not  so  con- 
ducting their  business  as  they  should,  and 
there  comes  the  gist  of  the  case.  Is  the 
Berkeley  Phosphate  Company  so  operating 
and  conducting  Its  business  as,  by  the  escape 
of  these  gases  and  vapors  as  alleged  In  this 
complaint,  to  injure,  in  an  unreasonable  and 
unlawful  manner,  Mr.  Frost's  properly? 
•  •  •  The  law  •  •  •  will  not  lend  Its 
aid  to  check  one  engaged  In  a  lawful  pursuit, 
simply  because  his  neighbor  Is  annoyed,  un- 
less the  use  complained  of— that  is,  the  con- 
duct of  his  neighbor^ Is  both  In  violation  of 
the  neighbor's  rights,  and  unreasonable  and 
unlawful,  as  I  have  explained  to  you.  *  *  * 
When  one  man  Injures  his  neighbor  in  an 
unlawful  and  unreasonable  manner,  as  T 
have  endeavored  to  explain  to  you,  he  must 
make  him  answer  by  compensating  him  for 
damages.'  In  which  his  honor  erred,  It  Is 
submitted,  (a)  in  stating  to  the  Jury  that  the 
plaintiff  alleged  that  the  defendants  were 
engaged  In  a  lawful  business;  (b)  by  In- 
structing the  jury  that  the  gist  of  the  case 
was  whether  the  Berkeley  Phosphate  Com- 
pany were  so  operating  and  conducting  their 
business  as,  by  the  escape  of  the  gases  and 
vapors,  to  Injure,  In  an  unreasonable  and  an 
unlawful  manner,  Mr.  Frost's  property, 
whereas,  it  Is  submitted  that  it  Is  the  Injury, 
by  Itself  and  in  fact,  not  injury  in  an  unrea- 
sonable and  unlawful  manner,  which  is  the 
gist  of  sncb  a  case;  (c)  and  in  leaving  it  to 
the  jury  to  decide  what  Is  unreasonable  and 
unlawful.  (3)  Because  the  presiding  Judge 
charged  as  follows:  To  enable  the  plaintiff 
to  recover,  the  Injury  must  be  a  positive,  di- 
rect Injury,  and  the  damage  must  be  actual 
and  substantial.  Further,  It  must  be  the  re- 
sult of  the  nuisance;  that  is,  the  act  of  the 
phosphate  company,  as  charged,  and  not  the 
result  of  other  artificial  causes.  If  the  injury 
it  in  part  iht  rauU  of  vapor$,  a»  charged  in  the 
complaint,  and  in  part  the  reevtt  of  other  eaueet, 
the  verdict  mult  be  for  the  defendant,  unleee  the 
tettimony  eitdbliehee  that  their^ivry  would  not  hate 
resulted  except  for  the  vapor  charged  at  eavsing 
the  alleged  ivjury.'  In  which  his  honor  erred, 
it  is  submitted,  by  instructing  the  Jury  as  he 
did  In  the  said  last  sentence,  italicized.  * 

McOrady  &  Bacot,  for  appellant.  Mitchell 
&  Smith,  for  respondent. 

McIVBR,  0.  J.  The  plaintiff  brought  this 
action  to  recover  damages  from  the  defend- 
ant company  for  the  Injury  done  to  plaintiff 
and  Ills  property  by  reason  of  the  noxious 
gases  goaerated  in  defendant's  mill,  located 
very  near  by,  and  at  some  points  adjoining, 


plaintUTs  land,  and  erected  for  the  purpose  of 
manufacturing  commodal  fertUizers.  It  Is 
alleged  in  the  complaint  that  in  the  prei>ara- 
tlon  and  manufacture  of  these  fertilisers  "one 
of  the  elements  In  the  preparation  Is  the  man- 
ofacture,  in  very  large  quantities,  of  sul- 
phuric add,  in  the  manufacture  of  which 
add  are  ivoduced  certain  gases,  fumes,  or 
vapors,  of  very  Injurious  results  to  vegetable 
life,— in  some  cases,  destructive  of  It  alto- 
gether,—«nd  also  highly  deleterious  to  ani- 
mal life;"  and  it  Is  further  alleged  that  these 
noxious  gases,  fumes,  and  vapors  thus  es- 
caping from  defendant's  mill  have  greatly 
injured,  and  to  some  extent  entirely  destroy- 
ed, plaintifTs  crops,  and  other  vegetation 
growing  on  his  land,  and  have  proved  so  det- 
rimental to  health  as  to  render  plaintiff's 
premises  unfit  for  habitation.  The  plaintiff 
offered  testimony  tending  to  prove  these  alle- 
gations, and,  on  the  other  hand,  testimony 
was  offered  by  the  defendant  tending  to  con- 
tradict the  same.  The  case  was  submitted 
to  the  Jury  under  tlte  charge  of  his  honor, 
Judge  Aldrich,  who  found  a  verdict  for  the 
defendant,  and  plaintiff  api>ealB  upon  the  sev- 
eral grounds  set  out  in  the  record,  which 
practically  impute  two  errors  to  the  charge, 
which  will  hereinafter  be  stated;  but  we 
think  it  due  to  liie  drcuit  Judge  that  his 
charge,  as  weQ  as  the  exceptions  thereto, 
should  be  Incorporated  in  the  report  of  the 
case. 

The  first  errc^  imputed  to  the  drcuit  Judge 
is  in  charging  the  jury  as  follows:  "A  man 
has  the  right  to  engage  In  any  lawful  occu- 
patlcm,  <x  to  use  his  premises  in  any  proper 
and  lawful  Industry,  but  in  the  exercise  of 
his  rights  he  must  so  use  his  property  as  not 
to  unlawfully  and  unreasonably  Injure  hia 
neighbor's  property.  If  he  does  so  use  his 
property.  In  au  unlawful  and  unriatonable 
manner,  as  to  injure  his  ndgbbor,  then  as  to 
that  neighbor  tliat  would  be  a  nuisance;  and 
for  that  nuisance  that  neighbor  would  luive 
the  right  to  bring  action  In  the  dvll  court, 
and  demand  compensation  in  the  way  of 
damages,"— and  in  stating  to  the  jury,  as  the 
gist  of  this  case:  "Is  the  Berkeley  Phosphate 
Company  so  operating  and  conducting  Its 
business  as,  by  the  escape  of  these  gases 
and  vapors  as  alleged  in  this  complaint,  to 
injure,  in  an  unreasonabU  and  vnlauf^ 
mttnner.  Mr.  Frost's  property?"  We  have 
italicized  the  objectionable  words  in  these 
two  extracts  from  the  judge's  charge  simply 
for  the  purpose  of  indicating  the  point  of  the 
objection.  It  seems  to  us  that  this  charge 
Is  open  to  two  objections:  First,  that  it  left 
to  the  jury  the  dedsion  of  a  question  of  law. 
for  we  do  not  find  anywhere  in  the  charge 
anything  to  indicate  what  would  be  an  un- 
reasonable or  an  unlawful  viae  of  the  defend- 
ant's premises,  or  what  would  constitute  an 
unreasonable  or  an  unlawful  injury  to  the 
plalntUTs  property,  and  the  Jury  were  left 
without  any  rule  or  prindple  by  which  to 
det^mlne  whether  Mr.  Frost's  property  was 
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anreasonably  or  unlawfully  Injured  by  the 
defendant.  If,  ttierefore,  tbo  jury  Md  been- 
ever  bo  well  satlsfled  that  the  property,  of 
the  plaintiff  had  been  very  sertously  Injured 
by  the  use  to  which  defendant  had  put  ft» 
own  proi>erty,  th^  could  not,  under  tUs  1b- 
atructlon,  have  found  for  the  plaintiff,  -Mtii- 
out  further  determining  the  question  whether 
the  defendant  had  so  used  Its  own  proptfty 
8»  to  unreasonably  and  unlawfully  injure  the 
property  of  the  plaintiff,  for  the  determtna- 
tiou  of  which  they  had  been  furnished  with 
no  rule  or  principle  by  the  circuit  Judge. 
How  the  Jury  could  determine  whether  the 
defendant  had  made  a  lawful  use  of  Ita 
premises,  without  any  Instruction  as  to  what 
would  be  a  lawf\il  Ube,  it  la  difficult'  to  un- 
derstand. 

The  second  objection  to  this  charge  is,  aa 
It' seems  to  us,  that  It  unwarrantably  limits 
the  operation  of  the  maxim,  "Sic  utere  tno 
ut  alienum  non  laedas,"  so  as  to  allow  the 
owner  of  a  tract  of  land  to  so  use  his  own 
land  in  the  prosecution  of  any  lawful  busi- 
ness as  would  necessarily  or  probably  injure 
his  neighbor,  provided  he  takes  all  reasonable 
care  to  prevent  such  Injury.  'This  w»  do 
not  understand  to  be  the  law.  On  the  con- 
trary, we  think.  If  one  uses  his  own  land  for 
the  prosecution  of  some  business  from  which 
Injury  to  his  neighbor  would  either  neces- 
sarily or  probably  ensue,  he  Is  liable  if  such 
Injury  does  result,  even  though  he  may  have 
used  reasonable  care  in  the  prosecution  of 
such  business.  This  doctrine  Is  supported, 
not  only  by  reason,  but  by  the  weight  of 
authority,  as  Is  shown  by  the  cases  cited  by 
appellant's  counsel.  The  rule  Is  well  stated 
In  a  note  in  6  Am.  &  Eng.  Enc.  Law,  at  page 
8,  in  these  words:  "in  general.  If  a  volun- 
tary act,  lawful  in  itself,  may  naturally  re- 
sult Id  the  injury  of  another,  or  the  violation 
of  his  legal  rights,  the  actor  must,  at  his  peril, 
see  to  it  that  such  Injury  or  such  violation 
does  not  follow,  or  he  must  expect  to  respond 
in  damages  therefor;  and  this  is  true,  regard- 
less of  the  motive  or  the  degree  of  care  with 
which  the  act  is  performed."  In  the  case  of 
Fertilizer  Co.  v.  Malone,  73  Md.  268,  20  AtL 
900,— a  case  very  much  like  the  one  under 
oonslderatton,— it  was  held  that:  "No  prin- 
ciple Is  better  settled  than  that  where  a  trade 
or  business  is  carried  on  in  such  a  manner  as 
to  interfere  with  the  reasonable  and  com- 
fortable enjoyment  by  another  of  his  prop- 
erty, or  which  occasions  material  Injury  to 
the  property  Itself,  a  wrong  is  done  to  the 
neighboring  owner,  for  which  an  action  will 
lie;  and  this,  too,  without  regard  to  the  lo- 
cality where  such  business  Is  carried  on; 
and  this,  too,  although  the  business  may  be 
a  lawful  business,  and  one  useful  to  the  pub- 
lic, and  although  the  best  and  mqst  approved 
appliances  and  methods  may  be  used  in  the 
conduct  and  management  of  the  bosineesi" 
citing  Attorney  General  v.Colney  Hatch  Luna- 
tic Asylum,  4  Ch.  App.  147;  Plnckney  v.  Bweus, 
4  L.  T.  (N.  a)  741;  Waterworks  Co.  v.  Pot- 


ter, 7  HurL  &  N.  IflO;  Bylandfl  t.  Bletcher, 
L.  B.  S  H.  li.  330.  Agaia,  in  the  same  «ase, 
It  is  said:..  "We  cannot  agree  with  the  ap- 
pellant that  the  court  ought  to  have  directed 
the  Jury  to  find  wheth^  the  place  where  the 
factory  was  located  was  a  convenient  and 
proper  jvlace  for  the  carrying  oa  of  the  ap- 
pellant's business,  and  whether  such  a  use 
of  his  property  was  a  reasonable  use,  and  If 
they  should  so  find  the  verdict  must  be  for 
the  defendant.  •  •  •  jfor  can  any  use 
of'  one's  own  land  be  said  to  be  a  reasonable 
use  which  deprives  an  .adjoining  owner  of 
the  lawful  use  and  enjoyment  of  his  prop- 
erty." And  the  learned  Judge  proceeds  to 
show  that  the  only  case  which  gives  counte- 
nance to  the  view  contended  for  by  appellant 
is  Hole  V.  Baclow,  4  0.  B.  (N.  S.)  334,  which 
had  been  distlpctly  repudiated  in  the  subse- 
quent cases  of  Bamford  v.  Turnley,  L.  J. 
81  Q.  B.  286,  and  Tipping  T.  SmelUng  Co., 
4  Best  &  S.  60S.  In  Wilson  v.  City  of  New 
Bedford,  108  Mass.  261,  the  case  of  Bylands 
V.  Fletcher,  supra,  afterwards  carried  to  the 
house  of  lords,  which  respondent  contends 
has  been  repudiated  In  this  country,  was 
cited  with  approval,  and  the  following  lan- 
guage of  Lord  Qranworth,  used  in  that  case 
(li.  B.  3  H  L.  330),  is  quoted  in  the  Massa^ 
chusetts  case:  "If  a  person  brings  or  accu- 
mulates on  his  land  anything  which,  If  it 
should  escape,  may  cause  damage  to  bis 
neighbor,  he  does  so  at  his  peril.  If  it  does 
escape  and  cause  damage^  he  is  responsible, 
however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken 
to  prevent  the  damage."  In  Bamford  v. 
Turnley,  supra,  the  Jury  were  Instructed  that 
if  tb^  thought  the  spot  was  convenient  and 
proper,  and  that  the  use  by  the  defendant  of 
his  property  was,  under  the  circumstances, 
a  reasonable  use  of  his  own  land,  be  would 
be  entitled  to  a  verdict;  but  upon  appeal 
these  instructions  were  held  to  be  erroneous, 
and  that  It  was  no  answer,  in  an  action  for 
a  nuisance  creating  -  actual  annoyance  and 
discomfort  in  the  oijoyment  of  neighboring 
property,  that  the  injury  resulted  from  a  rea- 
sonable use  of  the  property.  In  Cahlll  v. 
Eastman,  18  Minn.  324  (GIL  292),  It  was  held 
that  a  person  who  uses  his  property  In  such 
a  manner  as  necessarily  tends  to  injure  the 
property  of  another  is  liable  to  that  other  for 
any  injury  which  may  result  from  such  use, 
without  regard  to  considerations  of  care  and 
skill  therein.  In  that  case  the  court  quotes 
the  following  passage  from  Bl.  Comm.  bk. 
3,  c.  13:  "If  one  erects  a  smelting  bouse 
for  lead  [or,  for  the  same  reason,  a  fertilizer 
factory,  in  which  sulphuric  acid  is  generated] 
so  near  the  land  of  another  that  the  vapor 
and  smoke  kills  his  com  and  grass,  and  dam 
ages  his  cattle  therein,  this  Is  held  to  be  a 
nuisance.  And,  by  consequence,  it  follows 
that  if  one  does  any  other  act  In  itself  law- 
ful, which  yet  being  done  in  that  place,  nec- 
essarily tends  to  the  damage  of  another's 
property,  It  is  a  nuisance,  for  It  Is  incumbent 
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upon  him  to  MA  some  other  place  to  do  that 
act,  where  It  will  be  less  oSeuslTe."  In  that 
case,  also,  Rylands  v.  Fletcher  was  recog- 
nised. In  the  case  of  Losee  v.  Buchanan, 
51  N.  T.  476,  relied  on  by  respondent,  the 
action  was  to  recover  damages  for  Injury 
done  to  plalntHTs  property  by  the  explosion 
of  a  steam  boiler  used  on  defendant's  prem- 
ises; and  It  was  held  that  the  use  of  such  a 
steam  boiler.  In  such  a  manner  that  It  Is  not 
a,  nuisance,  would  not  render  defendant  lia- 
ble, without  proof  of  fault  ornegUgence  on  his 
part  But  that  was  a  very  different  case  from 
this,  for  there  there  was  no  evidence  that  the 
use  of  a  steam  boiler  on  defendant's  premises 
would  necessarily  or  probably  cause  any  In- 
jury to  a  neighboring  proprietor,  while  here 
there  Is  evidence  tending  to  show  that  a  fer- 
tilizer factory,  in  which'  sulphuric  acid  is 
generated,  will  necessarily,  or  at  least  very 
probably,  cause  injury  to  the  neighboring 
proprietors,  by  reason  of  the  escape  of  nox- 
ious and  poisonous  gases.  In  that  case  it 
was  stated— Incorrectly,  as  we  think— that 
the  case  of  Rylands  v.  Fletcher  "is  In  direct 
conflict  with  the  law  as  settled  In  this  coun- 
try." But  the  same  court,  at  the  same  term, 
held,  in  the  case  of  McKeon  v.  See,  51  N.  Y, 
SOO,  that  the  plalntifT  was  entitled  to  an  in- 
junction to  restrain  the  defendant  from  oa- 
Ing  machinery  propelled  by  steam  power, 
where  the  evidence  showed  that  the  plaln- 
tifTs  buildings  on  the  adjacent  lot  were  actu- 
ally injured  by  the  Jarring  and  shaking 
caused  by  the  use  of  such  machinery.  In  the 
last-mentioned  case  the  case  of  Tipping  v. 
Smelting  Co.,  supra,  is  cited  with  approval. 
In  Appeal  of  Pennsylvania  Lead  Co.,  96  Pa. 
St  lie,  it  was  held  that  the  plaintiff  was 
entitled  to  an  Injunction  to  restrain  the  com- 
pany from  carrying  on  lead-smelting  works 
on  Its  own  premises,  where  the  evidence 
tended  to  show  that  such  works  emitted  of- 
fensive, polsonons,  and  noxious  fumes  and 
vapors,  producing  danger  to  animal  and 
vegetable  life  on  adjoining  premises.  In  Ji 
note  to  that-  case  the  case  of  Pennoyer  t. 
Allen  (decided  by  the  supreme  court  of  Wis- 
consin in  January,  1883)  14  N.  W.  609,  Is 
cited,  in  which  tiie  action  was  to  recover 
damages  for  the  maintenance  of  a  tannery 
on  the  defendant's  premises,  adjoining  those 
of  the  plaintiff;  and  the  question  was  dis- 
tinctly presented  whether  the  fact  that  the 
tannery  was  conducted  and  operated  in  a 
reasonable  and  proper  manner,  so  that  no 
odors  of  a  disagreeable  character  were  sent 
forth,  except  such  as  are  Incident  to  a  tan- 
nery property  conducted,  would  be  a  defense 
to  the  action.  The  court  held  that  this 
would  be  no  defense,  saying:  "The  owner- 
ship of  land  carries  with  It  the  rightful  use 
of  the  atmosphere'  while  passing  over  It 
Title  to  land  gives  to  the  owner  the  right  to 
impregnate  tlie  air  npon  and  over  the  same 
with  such  smoke,  vapor,  and  smells  as  he 
desires,  provided  he  does  not  contaminate  the 
atmosphere  to  such  an  extent  as  to  substan- 


tially. Interfere  with  the  comfort  or  enjoy- 
ment of  others,  or  injure  the  use  of  their 
property?  »  •  •  when  such  comfort  and 
enjoyment  are  so  impaired,  and  compensa- 
tion is  demanded,  it  is  no  defense  to  show 
that  such  business  was  conducted  in  a  rea- 
sonable and  proper  manner,  and  with  more 
than  ordinary  cleanliness,  and  that  the  odors 
sent  over  and  upon  such  adjacent  premises 
were  only  such  as  were  incident  to  the  busi- 
ness when  properly  conducted."  See,  also, 
Baltimore  &  P.  R.  Oa  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct  718,  in 
wliich  the  action  was  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  below,  aris- 
ing from  the  noise,  smoke,  and  odors  emanat- 
ing from  the  engine  bouse  and  worksheets 
of  the  railroad  company,  constructed  and 
maintained  on  a  lot  adjoining  the  church 
building  in  the  city  of  Washington,  where 
the  court.  In  response  to  a  defense  set  up  by 
the  railroad  company  that  their  charter  per- 
mitted them  to  enter  the  city  of  Washington, 
and  to  construct  such  works  as  were  neces- 
sary and  expedient  for  the  completion  and 
maintenance  of  its  road,  used  this  language: 
"The  grant  of  powers  and  privileges  to  do 
certain  things  does  not  carry  with  it  any 
Immunity  for  private  injuries  which  may  re- 
sult directly  from  the  exercise  of  those  pow- 
ers and  privileges."  And  again  the  court 
said:  "If,  as  asserted  by  tlie  defendant  the 
noise,  smoke,  and  odors  which  are  the  cause 
of  the  discomfort  and  annoyance  to  the  plain- 
titr  are  no  more  than  must  necessarily  arise 
from  the  nature  of  the  busluess  carried  on, 
with  an  engine  house  and  workshop  as  or- 
dinarily constructed,  then  the  engine  house 
and  worksh<H>  should  be  so  remodeled  and 
changed  in  their  structure  as  to  prevent  if 
that  be  possible,  the  nuisance  complained  of; 
and,  if  that  be  not  possible,  they  should  be 
removed  to  some  other  place,  where  by  their 
use  the  plaintiff  would  not  be  thus  annoyed 
and  disturbed  in  the  enjoyment  of  its  prop- 
erty." See,  also,  McAndrews  v.  Coilerd,  42 
N.  J.  Law,  189;  Heeg  v.  Llcht  80  N.  Y.  579; 
Powder  Co.  v.  Teamey,  131  IlL  322,  23  N. 
B.  389;  City  of  TUBn  v.  McCormack,  34  Ohio 
St  638;  Euler  v.  Sullivan,  75  Md.  616,  23 
Ati.  845,  affirming  Fertilizer  Co.  T.  Malone, 
supra.  We  think,  therefore,  that  plalntlfTs 
first  exception  should  be  sustained. 

The  second  error  Imputed  to  the  circuit 
Judge  Is  In  Instructing  the  Jury  that  "if  the 
injury  is  in  part  the  result  of  vapors,  as 
charged  in  the  complaint  and  in  part  the  re- 
sult of  other  causes,  the  verdict  must  be  for 
the  defendant  unless  the  testimony  estab- 
lishes that  the  injury  would  not  have  result- 
ed, except  for  the  vapor  charged  as  causing 
the  alleged  injury."  This  instruction  was  er- 
roneous, or,  to  say  the  very  least  of  it  was 
misleading.  Under  this  instruction  the  Juty 
might  very  well  suppose  that  even  If  they 
came  to  the  conclusion  that  the  vapors  em- 
anating from  the  defendant's  mill  did  injure 
the  plaintiff's  property,  yet  if  they  at  the 
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same  time  believed  that  a  part  of  the  Injury 
BUBtalned  by  the  plaintiff  was  dne  to  other 
causers,— for  example,  the  work  of  the  wonb 
referred  to  In  the  testimony  aa  the  "IxMer," 
—they  could  not  find  for  the  plaintiff.  Thia 
we  do  not  understand  to  be  the  law.  The 
fact  that  where  one  has  sustained  Injury  at 
the  hands  of  another,  it  appears  that  be  has 
also  sustained  injury  from  causes  other  than 
the  act  of  the  wrongdoer,  will  not,  in  our 
Judgment,  relieve  the  wrongdoer  from  liabili- 
ty to  respond  in  damages  for  the  injury 
which  he  has  caused. 

Another  objection  to  this  portion  of  the 
charge  Is  that  it  imposed  upon  the  plaintiff 
the  burden  of  proving  a  negative.  The 
charge  necessarily  implied  that  It  was  not 
■ufBdent  for  the  plaintiff  to  show  that  his 
property  had  been  injured  by  the  noxious 
gases  escaping  from  the  defendant's  mill, 
but  it  was  necessary  for  him  to  go  farther, 
and  show  that  the  injury  of  which  he  com- 
plained was  not  due  to  any  other  cause.  If, 
as  matter  of  fact,  the  injury  complained  of 
by  the  plaintiff  did  proceed  from  other 
causes,  that  was  a  matter  of  defense,  to 
be  shown  by  the  defendant  The  Judgment 
of  this  court  is  that  the  Judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be 
remanded  to  that  court  for  a  new  trial. 

POPB,  J.,  concurs. 


(42  S.  C.  447) 

ROSS  V.  CHARLESTON,  M.  A  8.  TRANSP. 

CO. 

(Supreme  Court  of  South  Carolina.     Not.  2, 

18S4.) 

Injuries  Cacsid  bt  STEAMBOi,T  —  Liabiutt   or 

Owner— Effbct  or  Chabtbr— SomciairoT  or 

Complaint. 

1.  A  'complaint  tvhlch  alleges  that  through 
the  careless,  negligent,  and  unJawful  operatioD 
of  a  certain  steainDoat  by  defendant,  plaintiff's 
sailboat  was  ran  into  and  sunk,  to  his  damage, 
states  a  cause  of  action. 

2.  An  allegation  In  a  complaint  that  a  rail- 
road company  cliartered  a  steamboat  of  the  de- 
fendant owner  for  the  purpose  of  towinK  to 
Charleston  vegetable  boats  from  the  neighbor- 
ing country,  and  that,  while  said  company  was 
operating  sach  boat,  plaintiff's  8aili>oat  was  run 
into  and  sank  through  the  negligent  manage- 
ment of  said  steamboat,  does  not  show  that  the 
charterer  of  said  steamboat,  and  not  the  owner, 
was  liable  for  the  injury;  the  charterer,  in  the 
absence  of  evidence  to  that  effect,  not  being 
presumed  to  be  the  temporary  owner  of  the 
chartered  boat,  so  as  to  make  him  liable  for 
such  mismanagement. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  D.  A.  Townsend, 
Judge. 

Action  by  Marlon  Ross  against  Charleston, 
McClcUanvUle  &  Santee  Transportation 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

The  grounds  of  appeal  were  as  follows: 
"Marion  Ross,  the  plaintiff  in  this  case,  ex- 
cepts to  the  order  of  Judge  D.  A.  Townsend, 
made  and  filed  March  14.  1891,  on  the  fol- 


towing  grounds:  (1)  Because  the  said  Judge 
erred  In  sustaining  the  demurrer  to  tlie  com- 
plaint, and  dismissing  the  same,  with  costs, 
'on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action' 
against  the  defendant,  inasmuch  as-  it  al- 
leges that  the  said  steamer  Louise  was  char- 
tered by  the  Northeastern  Railroad  Company 
for  certain  purposes,  and  In  the  discharge 
of  the  said  purposes  inflicted  the  Injury,  It 
any,  on  plaintiff,  thereby,  by  the  use  of  the 
word  'ch'artered,'  unlimited  and  unqualified, 
relieving  the  defendant  of  all  liability, 
whereas  he  should  have  held  that  the  said 
word  'chartered'  Is  explained,  limited,  and 
qualified  when  the  paragraphs  in  which  the 
said  word  occurs  are  read  and  construed  in 
connection  with  the  allegations  of  the  other 
paragraphs  of  said  complaint  (2)  Because 
the  said  Judge  erred  hs  holding  that  It  was 
necessary  to  limit  or  qualify  in  any  way  the 
said  word  'chartered'  (other  than  as  limited 
and  qualified  in  the  complaint)  to  constitute 
a  cause  of  action  against  the  defendant  (3) 
Because  the  said  Judge  erred  in  not  holding 
that,  although  the  said  complaint  alleges  In 
effect  that  the  said  steamer  Louise  was  char- 
tered by  the  Northeastern  Railroad  Com- 
pany for  a  specific  purpose,  and  in  the  dis- 
charge of  that  purpose  inflicted  the  injury 
complained  of,  it  nevertheless  also  alleges 
that  the  said  steamer  at  said  time  was 
owned,  operated,  and  navigated  by  the  de- 
fendant, its  agents  and  servants,  and  that 
the  said  injury  was  caused  by  the  careless- 
ness, negligence,  improper  and  unlawful  con- 
duct of  the  said  defendant,  its  agents  and 
servants,  while  so  owning,  operating,  and 
navigating  the  said  steamer,  and  therefore 
states  facts  sufilcient  to  constitute  a  cause 
of  action.  (4)  Because  the  said  Judge  erred 
In  not  holding  that  the  said  complaint,  Irre- 
spective of  the  paragraphs  in  which  the  word 
'chartered'  Is  used,  states  facts  sufllclent  to 
constitute  a  cause  of  action." 

Bulst  &  Bulst  and  M.  Rutledge  Rivers,  for 
appellant    Henry  B.  Young,  for  respondent 

McIVER,  C.  J.  The  sole  question  In  this 
case  being  whether  the  circuit  Judge  erred 
In  sustaining  a  demurrer  to  the  complaint 
upon  the  ground  that  the  facts  stated  there- 
in are  not  sufficient  to  constitute  a  cause 
of  action,  it  will  be  necessary  first  to  ascer- 
tain what  are  the  allegations  contained  In 
the  complaint  These  allegations  may  be 
stated  substantially  as  follows:  (1)  That 
the  defendant  Is  now,  and  was  at  the  times 
hereinafter  mentioned,  a  corporation,  and  as 
such  owned  and  operated  a  certain  steam- 
boat, known  as  the  "Louise";  (2)  that  on  or 
about  the  15th  of  May,  1893,  the  said  steam- 
boat Louise  was  chartered  by  the  Northeast- 
em  Railroad  Company  "for  the  purpose  ol 
towing  to  the  city  of  Charleston  boats  con- 
taining vegetables  from  the  neighboring 
country,  and  intended  for  shipment  over 
said  railroads":  (3)  that  on  the  said  isth  of 
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May,  1893,  plaintiff  owned  and  operated  ,s 
certain  sailboat,  known  as  the  "David  John," 
used  by  plaintiff  for  carrying  vegetables  to 
the  city  of  Charleston,  "and  that  said  boat, 
at  the  time  of  the  collision  hereinafter  men- 
tioned, was  tight,  staunch,  strong,  and  In 
every  way  salted  for  the  purpose  for  which 
she  was  used";  <4)  that  on  said  15th  of  May, 
1893,  while  plaintiff's  boat  was  on  her  way 
to  Charleston,  loaded  with  vegetables  twc 
shipment,  the  defendant  caused  Its  said  boat 
Louise  "to  approach  plaintiff's  said  boat,  to 
stop,  and  then  and  there  offered.  In  accord- 
ance with  the  purposes  for  which  said  steam- 
boat was  chartered,  to  tow  plaintiff's  said 
boat  to  Charleston,  having  at  said  time  the 
sloop  Gipsy  in  tow";  <5)  that  plaintiff  ac- 
cepted the  offer  made,  and  "In  obedience  to 
the  directions  of  defendant  attempted  to 
place  his  said  boat  to  the  stem'  of  the  said 
sloop  Gipsy,  for  the  puri>ose,  of  being  towed 
as  aforesaid,  but  in  consequence  of  the  care- 
less, negligent,  improper,  and  unskillful 
management  of  the  defendant  and  Its  agents 
In  running  the  said  steamboat  Louise  plain- 
tiff was  prevented  from  carrying  out  the  di- 
rections given,  and  bis  said  boat  was  sunk, 
and,  with  the  vegetables  aforesaid,  entirely 
lost";  (0)  that  said  loss  to  plalnUff  "was 
caused  by  the  careless,  negligrait.  Improper, 
unskillful,  wrongful,  and  unlawful  conduct 
of  the  defendant  and  Its  agents  and  servants 
navigating  the  said  steamboat  Louise,  for 
the  reason  that,  contrary  to  proper  care, 
skill,  and  caution,  the  said  defendant,  its 
agents  and  servants,  caused  the  said  steam- 
boat to  start  off  without  having  allowed 
plaintiff  sufficient  time  for  carrying  out  the 
directions  given  by  the  said  defendant,  its 
agents  and  servants,  and  without  having 
seen,  as  the  said  defendant,  its  agents  and 
servants,  should  have,  that  the  said  boat  of 
plaintiff  was  properly  in  position,  and  pre- 
pared for  the  said  steamboat  to  start  oft"; 
(7)  "that  the  said  defendant.  Its  agents  and 
servants,  by  reason  of  their  neglect,  inatten- 
tion, and  Improper  conduct  In  prematurely 
and  unexpectedly  starting  the  said  steam- 
boat Louise,  caused  the  said  sloop  Gipsy, 
towed  as  aforesaid,  to  run  Into  and  strike 
with  great  force  and  violence  the  said  boat 
of  plaintiff,  thereby  capsizing  and  sinking 
her,  loaded  with  vegetables,  as  aforesaid,  the 
property  of  plaintiff,  to  his  loss  and  dam- 
age, three  hundred  and  fifty  dollars."  Upon 
the  reading  of  this  complaint  the  defendant 
demurred  orally,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  "Inasmuch  as  it  alleges  that  the 
steamer  Louise  was  chartered  by  the  North- 
eastern Railroad  Company  for  certain  pur- 
poses, and  in  the  discharge  of  the  said  pur- 
poses Inflicted  the  Injury,  if  any,  to  the 
plaintiff."  The  circuit  Judge,  in  a  short  or- 
der, without  stating  any  reasons,  sustained 
the  demurrer,  and  rendered  judgment  dis- 
missing the  complaint  with  costa  From  this 
judgment  plaintiff  appeals  ui>on  the  several 


gvormds  set  oot  in  the  recotdr  wUcb,  It  Is 
due  to  respondent,  should  be  set  out  in  tbe 
report  of  the  case,  as  it  is  iiulsted  by  its 
counsel  that  these  grounds  are  objectionable 
in  point  of  form,  as  being  too  general  In 
their  nature,  and  also  in  violation  of  rule  S^ 
forbidding  a  reference  back  to  tbe  excep- 
tions taken  to  the  report  of  a  master  or  ref- 
eree, or  to  the  decree  of  the  judge  «C  pro- 
bate. 

We  will  first  dispose  of  these  preliminary 
objections,  neither  of  which  are,  in  our  judg- 
ment, tenabl&  As  to  the  objection  that  tbe 
grounds  of  appeal  are  too  general,  we  must 
say  that  they  are  much  more  specific  than 
those  which  we  have  seen  in  any  case  that 
we  can  now  recall  where  the  api)eal  has 
been  from  a  short  order,  like  this,  sustaining 
a  demurrer  upon  the  ground  that  the  oom- 
idalnt  does  not  state  facts  sufficient  to  consti- 
stitute  a  cause  of  action.  Inasmuch  as  there 
are  no  grounds  stated  in  the  order  upon 
which  the  demurrer  was  sustained,  and  no 
specific  ruling  made  as  to  any  legal  prop- 
osition, except  the  general  proposition  that 
the  demurrer  was  well  taken,  we  do  not  see 
how  the  grounds  of  appeal  could  have  been 
any  more  specific  than  they  are.  As  to  tbe 
violation  of  rule  5,  called  in  the  argiunent  ot 
respondent's  counsel,  tbe  "reference  back" 
rule,  it  seems  to  us,  ftom  the  express  terms 
used  in  that  rule,  v«7  obvious  that  such 
rule  has  no  application  to  this  case.  We  do 
not  think  it  necessary  to  con^der  the  grounds 
of  appeal  seriatim,  for  It  seems  to  us  very 
obvious  that  a  good  cause  of  action  Is  stated 
in  the  complaint  If  Hie  allegations  found 
in  the  complaint  are  to  be  taken  as  true 
(and  they  must  be  so  taken,  under  the  de- 
murrer), then  it  is  plain  that  the  plaintiff, 
In  bis  complaint,  has  stated  fa>cts  showing 
that  he  sustained  an  injury  to  his  property 
by  the  careless,  negligent,  and  unlawful  act 
of  the  defendant,  through  Its  agents  and 
servants,  and,  if  so^  then  a  cause  of  action 
has  certainly  been  stated.  But  it  Is  c<Hi- 
tended  by  the  counsel  for  respondent  that 
the  allegation  in  the  complaint  that  the  steam- 
&e  Louise  was  chartered  by  the  Northeastern 
Railroad  Company,  and  in  the  sea^ice  ot 
that  company  at  the  time  the  disaster  oc- 
curred. Is  Inconsistent  with  and  cmitradlctory 
of  the  other  allegations  In  the  complaint  to 
the  effect  that  tbe  Injury  was  caused  by  the 
act  of  the  defendant.  Its  agents  and  servants, 
and  hence,  to  use  a  common  phrase,  the 
plaintiff  has  "stated  himself  out  of  court"; 
that,  if  he  has  any  cause  of  action  at  all,  it 
Is  against  that  railroad  company,  and  not 
against  the  defendant  company.  This  posi- 
tion is  founded  upon  the  unwarranted  as- 
sumption that  whenevOT  a  vessel  is  char- 
tered by  any  person  or  corporation  the  char- 
terer becomes  the  owner,  for  the  time  being 
at  least,  of  such  vessel,  and  as  such  liable 
for  any  Injury  done  to  a  third  person  by 
the  mismanagement  or  misconduct  of  those 
in  charge  of  tiie  vess^  and  titat  tbe  real 
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owner  Is  reUeved  tram  any  sneh  liability. 
This  we  do  not  understand  to  be  the  law. 
On  tbe  contrary,  the  rights  and  liabilities 
of  the  cnarterer  and  the  real  owner,  re- 
Bi>ectlTeIy,  depend  npon  the  terms  of  the 
charter  party,  and  of  these  terms  the  com- 
plaint  does  not  purport  to  speak.  In  Leaty 
r.  U.  S..  14  Wall.  607,  the  plaintiff,  being 
the  owner  of  a  certain  steamer,  "chartered 
her  to  the  United  States  for  the  pnrpoee  of 
plying  In  tbe  harbor  of  Port  Royal,  South 
Carolina,  or  tar  any  other  service  the  gov- 
ernment might  designate."  The  steamer  hav- 
ing been  injured  while  In  the  service  of  the 
government,  one  of  the  questions  which  arose 
In  the  case  was  whether  the  charterer— the 
government— waa  the  owner  of  the  steamer 
at  the  time  under  the  terms  of  the  charter 
party.  Tbe  court,  in  determining  that  ques- 
tion, used  the  following  language:  "There  is 
no  doubt  that  undo:  some  forvaa  of  a  ctiarter 
party  the  charterer  becomes  the  owner  of 
the  vessd  chartered  for  the  voyage  or  service 
stipulated,  and  consequently  becomes  8ul>- 
Ject  to  the  duties  and  responsibilities  of  own- 
ership. Whether  in  any  particular  case  such 
result  follows  must  depend  upon  the  terms  of 
the  charter  party,  consida%d  in  connection 
with  the  nature  of  the  service  rendered.  The 
question  as  to  the  character  In  which  tibe  char- 
terer is  to  be  treated  is  in  all  cases  one  of 
constmctlon.  If  the  charter  party  let  the 
entire  vessel  to  the  charter^-,  with  a  transf» 
to  him  of  its  command  and  possession,  and 
consequent  control  over  Its  navigation,  be  will 
generally  be  considered  as  owner  for  the  voy- 
age or  service  stipulated.  But,  on  the  other 
band,  if  the  charts  party  let  only  the  use  ot 
the  vessel,  the  owner  at  the  same  time  retain- 
ing its  command  and  possession  and  control 
over  the  navigation,  the  charterer  Is  regarded 
as  a  mere  contractor  for  a  designated  service, 
and  the  duties  and  the  responsibilities  of  the 
owner  are  not  changed.  •  •  •  All  the  cases 
agree  that  entire  command  and  possession 
of  the  vessel,  and  consequent  control  over  its 
navigation,  must  be  surrendered  to  tbe  char- 
terer before  he  can  be  held  as  special  owno: 
for  the  voyage  oe  other  service  mentioned. 
The  retention  by  the  general  owner  of  such 
command,  possession,  and  control  is  incom- 
patible with  the  existence  at  the  same  timo 
of  such  special  ownership  in  the  charterer"; 
citing  a  number  of  cases.  The  court,  after 
laying  down  these  principles,  proceeded  to  ex- 
amine the  terms  of  the  charter  party,  and 
reached  the  conclusion  that  by  those  terms 
the  charterer  did  not  liecome  the  owner  of 
tbe  steamor.  It  follows,  tb»efore.  that  the 
simple  all^ation  In  the  complaint  that  the 
Louise  was  chartered  by  the  Northeastern 
Railroad  Company  for  the  purpose  of  towing 
to  the  dty  of  Charleston  boats  containing 
vegetables,  does  not  necessarily  show  that 
tbe  niUroad  company  became  the  owner  of 
the  Lotilse.  .  Indeed,  the  other  allegations  in 
the  complaint  to  the  ^ect  that  the  defendant 
company  opoated  the  steamer  Louise,  which 


was  navigated  by  Its  agents  and  servants, 
are  quite  suffici«it  to  show  the  c<natrary.  If 
the  United  States  government,  when  it  char- 
tered Leary's  steamer  for  the  purpose  of 
plying  in  the  harbor  of  Port  Royal,  or  for 
any  other  service  tbe  government  might  des- 
ignate, which  of  course  Involved  the  right  of 
the  government  to  send  the  steamer  to  any 
point  it  might  designate,  did  not  thereby  be- 
come the  owner  of  the  steamer,  certainly  the 
NOTtheastem  Railroad  Company,  when  it 
diartored  the  Louise  to  tow  boats  laden  with 
vegetables  to  the  dty  of  Charleston,  did  not 
thereby  necessarily  become  the  owner  of  tbe 
Louise.  If  the  terms  of  the  charter  party, 
when  offered  in  evidence^  shall  prove  suffi- 
cient to  invest  the  railroad  company  with  the 
character  of  owner,  that  may  avail  the  de- 
fendant as  a  matter  of  defense;  but  tlie  mere 
fact  that  the  Louise  was  chartered  by  the 
railroad  company  cannot  avail  the  defendant 
under  this  demurrer.  But,  even  If  the  alle- 
gation that  the  steamer  Louise  was  chartered 
by  the  Northoastem  Railroad  Company  could 
be  regarded  as  Inconsistent  with  or  contra- 
dictory of  other  allegations  of  the  complaint, 
that  would  not  seem  to  Justify  the  demurrer 
In  this  case.  Chllders  v.  Verner,  12  S.  C.  1. 
The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  that  court,  with 
instruction  to  overrule  the  demurrer,  and 
proceed  with  the  trial  of  the  case  on  its 
merits. 

POPE,  J.,  concurs. 


(«  S.  C.  415) 

WBYMAN  et  al.  v.  PERRY  et  al. 

(Sapreiqe  Court  of  Sooth  Carolina.    Oct  2^ 
1894.) 

NOHNEOOTIABU  NOTB— R1OHT8  OF  CO-ObLIOORS- - 

Abbnct— Deutebt. 

1.  Where  Beveral  obligors  on  a  nonnegotla- 
ble  note  place  It  in  the  bands  of  one  of  their 
nnmber,  he  becomes  the  agent  of  all.  and,  where 
the  terms  of  his  agency  are  expressed  in  the 
instrument,  every  one  into  whose  hands  it 
comes  is  bound  thereby. 

2.  .Until  it  is  shown  that  the  co-obliprors  on 
a  nonnegotiable  note,  expressing  on  its  face  the 
nse  to  which  it  shall  be  put  by  that  obligor  in 
whose  possession  it  is,  have  given  such  holder 
other  powers  of  agency  than  those  in  the  note 
expressed,  the  latter  must  be  held  to  goTem. 

8.  The  discounting  of  a  nonnegotiable  note 
by  one  of  the  makers,  with  a  party  other  than 
the  payee  named  therein,  and  payment  of  the 
money  thus  obtained  to  the  payee.  Is  not  deliv- 
ery of  the  note  to  the  payee,  so  as  to  bind  the 
other  makers;  nor  can  such  fanlt  in  its  delivery 
be  mended  by  a  subsequent  indorsement  by  the 
payee,  without  consideration,  to  such  other 
party. 

Appeal  from  common  pleas  circuit  court  ot 
Greenville  county;  J.  F.  Izlar,  Judge. 

Action  by  Samuel  T.  Weyman  and  George 
W.  Connors,  as  copartners  under  the  firm 
name  of  Weyman  &  Connors,  against  B.  F. 
P«ry,  W.  X.  OrewB.  J.  P.  Latimer,  T.  O. 
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Khjwtr,  and  J.  Walter  Gray,  as  co-obUgora 
an  a  promiasory  note  under  seal.  Fnnn  a 
Judgment  for  defeodants,  plaintiffs  appeal 
Affirmed. 

Haynesworth  &  Parker,  for  appellants. 
Cothran,  Wells,  Ansel  &  OothranI  for  re- 
spondent, T.  O.  Gower.  J.  Walter  Gray,  In 
l>ro,  per.  Geo.  W.  DiUard,  for  respondent  J. 
1*.  Iiatinner.  ' 

POPS,  J.  The  plalntUfs  brought  their  ac- 
tion against  the  defendants  In  the  court  of 
common  pleas  for  Greenville  oounty^'  In  this 
state,  to  recover  from  theiq'theaum  of  $700, 
and  interest  thereon  at  8  per  cent,  per  an- 
num from  the  3d  day  of  February,  1882,  and 
$2.10,  fees  for  protest  df  a  sealed  note.  The 
defendants  B.  F.  Perry  and  W.  T.  Orews 
did  not  answer,  but  the  defendants  J.  P. 
Latimer,  T.  O.  Gower,  and  J.  W.  Gray  did 
answer,  denying  any  liability  to  pay  the 
plaintiffs  the  sums  sued  for,  or  any  part 
thereof.  The  action  came  on  for  trial  befora 
his  honor.  Judge  Izlar,  and  a  jury,  at  the 
spring  term,  1882,  of  tbe  court  of  common 
pleas  for  Greenville  county,  in  this  stata 
Judgment  by  default  was  taken  against  de- 
fendants B.  F.  Perry  and  W.  T.  Crews.  Aft- 
er the  plaintiffs  had  closed  their  testimony, 
the  defendants  who  had  answered  moved 
for  a  nonsuit  upon  the  ground  that  plaintifTs 
had  failed  to  prove  a  delivery  of  the  note, 
and  also  that  the  consideration  of  the  note 
had  been  changed.  In  an  order  therefor,  the 
circuit  Judge  granted  the  nonsuit,  dismissing 
the  complaint,  with  costs. 

The  plaintiffs  now  appeal  upon  the  follow- 
ing grounds,  to  wit:  "(1)  That  bis  honw 
erred  In  refusing  to  permit  the  witness  W. 
O.  Dodson  to  testify  as  to  his  Intention  In 
suggesting  to  B.  P.  Perry  to  discount  the 
note  in  suit,  and  of  his  intention  as  to  as- 
signment thereof;  (2)  that  his  honor  erred  In 
refusing  to  pwmlt  the  witness  W.  C.  Dodson 
to  testify  of  his  intention  and  understanding 
In  accepting  from  B.  F.  Perry  the  proceeds 
arising  from  bis  so  discounting  the  note; 
(3)  that  bis  honor  erred  in  holding  that  tbe 
said  note  had  not  been  delivo^,  and  was 
not,  therefore,  a  binding  obligation  of  the  de- 
fendants Latimer,  Gower,  and  Gray;  (4)  that 
his  honor  erred  in  holding  that  said  note  had 
been  diverted  ftom  the  purpose  for  which 
it  was  intended,  and  was  therefore  not  bind- 
ing upon  such  defendants;  (5)  that  bis  honor 
erred  in  not  holding  that  the  said  note  had 
been  delivered,  and  that,  at  least  to  the  ex- 
tent of  $500.  it  bad  beesa  practicallv  used  for 
the  purpose  intended,  and  was  therefore  to 
that  «ctent  binding  upon  such  defendants; 
(6)  that  his  honor  erred  in  granting  a  non- 
suit. It  being  submitted  that  there  was  suffi- 
cient evidence  to  cause  tbe  case  to  go  to  the 
Jury;  (7)  that  his  honor  erred  in  reftislng  to 
admit  the  statements,  it  being  submitted 
that  these  atatemmts  were  made  In  the 
course  of  bis  agency." 

It  seema  to  us  that  this  case  can  be  decid- 


ed very  readl^  in  the  ilsht  of  Mk  adjudica- 
ted cases.  What  is  the  contract  bere?  It  1> 
a  sealed  note  io  these  words  and  figures: 
"$700.00.  Ninety  days  after  date,  we,  at  ei- 
ther of  us,  promise  to  pay  W.  O.  Dodson, 
of  Atlanta,  Ga.,  seven  hundred  dollars,  with 
interest  from  date  at  8  per  cent,  per  annom, 
value  received  in  printing  supplies,  includ- 
ing type,  etc.  Witness  our  hands  and  seals 
this  February  3d,  1882,  B.  P.  Perry.  (U  S.) 
W.  T.  Crews.  (L.  S.)  J.  P.  Latimer.  (U  &) 
T.C.  Gower.  (L.  S.)  J.  W.  Gaay.  (L.  S.)" 
The  following  Is  a  brief  stunmary  of  the 
facts  of  the  case,  whose  mention  may  be  ad- 
visable to  understand  the  present  contro- 
versy: B.  F.  Perry  and  W.  T.  C^ews,  of 
Greenville,  S.  O.,  desired  to  embark  in  tbe 
pointing  busineas.  In  order  to  do  so,  they 
needed  some  printing  supplies,  including  type, 
etc:  They  applied  to  their  nelghbora  J.P.La^ 
imer,  T.  C.  Gower,  and  J.  W.  Gray  to  assist 
them.  It  seems  that  Perry  had,  previous  to 
that  time,  been  in  corre^ondencewlth  Mr.W. 
O.  Dodson,  of  the  city  of  Atlanta,  In  tbe  state 
of  Georgia,  as  to  these  suppUea  The  result 
of  It  was  that  a  sealed  note  toe  $700,  due  at 
90  days,  payable  to  said  Dodson  for  such 
supplies,  was  written  and  signed  by  all  tbe 
parties.  With  this  sealed  note,  B.  F.  Perry 
visited  Mr.  Dodson  m  Atlanta,  Ga.,  and  aft- 
er some  discussion  as  to,  and  selection  of, 
printing  supplies,  Pwry  tendered'  the  note  In 
payment,  but  Dodson  assured  him  that  he 
had  quoted  his  printing  supplies  at  spot 
cash  figures,  and  that  no  note,  however  good, 
would  be  taken  in  payment  for  such  sup- 
plies. Mr.  Dodson  suggested  that  some  one 
else  might  discount  the  note,  and  thereby 
enable  Perry  to  pay  cash  for  what  he  should 
buy  of  him.  Perry  then  sought  out  the 
plaintiCrB,  and  they,  after  seeing  a  Mr.  John- 
son, the  head  man  of  the  credit  departmoit 
of  W.  O.  Dodwm's  business,  discounted  the 
note,  paying  Panr  In  caah  $670.  Perry  then 
returned  to  W.  0.  Dodaoo,  and  bought  a  bill 
of  $580  worth  of  printing  suppUea  from  him, 
and  paid  $600  in  cash,  leaving  $80  stIU  due, 
which  he  secured  by  leaving  title  in  such 
supplies  in  Dodson.  Some  days  after,— It 
may  be,  a  month,— Dodson,  conceiving  that 
the  plaintiffs  were  prima  fade  owners  of  the 
sealed  note,  indorsed  It,  but  without  recourse, 
The  note  was  not  paid  at  maturity,  was  duly 
protested  at  a  cost  of  $2.10,  and  plaintiffs 
sued  thereon. 

The  parties  to  tbe  record  make  this  ad- 
mission: "It  Is  admitted  that,  under  the 
laws  of  Georgia,  this  Is  not  a  negotiable 
note."  It  is  certainly  not  a  negotiable  note 
in  this  stete.  Hence  it  falls  under  the  laws 
regulating  nnnegotlable  paper.  Tbe  obligee 
Is  fixed  as  W.  O.  Dodson,  of  Atlanta,  Ga. 
The  consideration  is  also  fixed  as  printing 
supplies,  including  type,  etc.  It  Is  a  familiar 
principle  of  law  that  when  sereral  obllgoia 
place  an  nnnegoitlable  paper,  by  them  duly 
signed.  In  the  hands  of  one  or  inore  of  sev- 
eral obligors,  the  act  of  such  oMlgor  or  ob- 
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ligorfl,  wltUB  tbe  scope  o(  Us  or  tfaeir  acan- 
cy  (or  tiie  other  obligiHn,  is  the  act  of  all 
■acta  obligors,  and  that  any  misrepresenta- 
tion or  wrongdoing  while  within  the  scope 
of  his  or  thdr  agency  Is  visited  npon  the 
heads  of  the  obligors,  and  not  upon  that  of 
the  obligee. 

This  leads  ns  to  Inqnlre,  what  was  the 
scope  of  the  agency  of  B.  F.  Perry  for  the 
other  obligors  to  this  obligation?  It  was  et- 
pressed  In  the  bond  Itself  to  be  the  procuring 
of  printing  supplies,  including  type,  etc., 
from  W.  C.  Dodson,  of  Atlanta,  Oa.  The 
bond  llself,  therefore,  carried  notice  to 
every  one  who  dealt  with  such  paper  of  the 
terms  of  this  agency.  They  were  bound,  at 
their  peril,  to  regard  such  terms,  and  not  go 
beyond  chem.  One  of  these  terms  was  that 
the  bond  was  not  to  be  opeiatlTe  until  deliv- 
ered to  W.  O.  Dodson,  at  Atlanta,  Oa.  An- 
other  of  these  terms  was  that  the  bond  was 
not  to  be  operative  ontll  delivered  to  W.  C. 
Dodson,  of  Atlanta,  Ga.,  for  printing  supplies, 
Incladlng  type,  etc.  So,  therefore,  when 
plaintiffs'  proofs  established  that  the  b<md 
was  never  delivered  to  W.  O.  Dodson  for 
printing  supplies,  including  type,  etc.,  but, 
on  the  contrary,  was  negotiated  by  Perry 
with  the  plaintiffs  for  money,  and  no  ratifi- 
cation of  such  diversion  of  power  was  in 
proof  by  the  other  obligors,  It  was  fatal  to 
plaintiff^  case.  MlUs  v.  WilllamB,  16  S.  G. 
600;  Gourdtn  v.  Oommander,  6  Bleb.  Law, 
497. 

It  was  not  error  for  the  circntt  judge  to  re- 
fuse to  allow  W.  O.  Dodson  to  testify  as  to 
what  his  intentioa  was  In  miseetlng  to  Per- 
ry to  discount  the  note  In  suit,  and  of  bis  in- 
tention in  assigning  the  same  afterwards  to 
the  plaintiffs,  for  the  reason  that  until  it  was 
proved  that  these  co-obligors,  Latimer,  Oow- 
cr,  and  Gray,  had  given  Ferry  other  powers 
of  agency  at  variance  witb  those  expressed 
In  the  b<md  or  sealed  note,  such  power  of 
agency  so  expressed  in  the  note  Itself  must 
govern,  and  proof  of  any  conduct  of  any  per- 
sons, at  variance  vrltb  the  terms  of  the  sealed 
mote,  otlier  than  Latimer,  Gower,  and  Gray, 
was  Inoompetent.  So  the  first  exception  is 
overruled. 

Nor  oould  the  plaintiffs^  at  the  trial,  prove 
what  the  Intention  and  understanding  of  W. 
O.  Dodson  was  In  accepting  the  proceeds  of 
Perry's  discounting  such  note  to  the  plain- 
tiffs. The  defendants  Latimer,  Gower,  and 
Gray  had  the  right  to  restrict  the  plaintiffs 
to  the  terms  of  the  agency  as  set  out  In  the 
note  itself,  which  evidenced  their  contract, 
unless  the  plaintiffs  first  showed  that  addi- 
tional powers  had  been  given  to  Perry  by 
these  parties  defendant  Testimony  should 
be  restricted  by  the  circuit  judge,  on  the  trial 
had  before  him,  to  the  matters  within  the 
prefer  Bcope  of  the  issues  before  him.  It  Is 
true,  sometimes  the  trial  judge  allows  par- 
ties to  anticipate  other  proof,  but  It  is  al- 
ways. In  such  cases,  with  the  understand- 
ing that  such  missing  links  are  to  be  sup- 
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piled  later  on  In  tb»  trlaL  So  the  second 
exception  is  overruled. 

His  honor  did  not  err  In  holding  that,  wi- 
der the  proofs  tendered  by  the  plaintiffs^ 
there  bad  been  no  delivery;  for  the  witness 
W.  C.  Dodson  testified  emphatically  that  the 
sealed  note  was  never  delivered  to  him,  and 
that  he  only  assigned  It  to  plaintiffs,  some 
time  after  it  had  been  discounted  by  plain- 
tiffs, for  $670  in  cash  for  Perry.  It  was  the 
plaintiffs'  misfortune  that  the  facts  were  as 
testified  to  by  Dodson,  and,  as  We  have  seen, 
the  defendants  at  bar  had  the  right  to  stand 
upon  a  delivery  to  W.  O.  Dodson,  of  Atlanta, 
Ga.;  and,  these  proofs  showing  that  no  such 
delivery  had  been  made,  the  circuit  judge  did 
not  err  in  this  matter. 

The  diversion  of  the  note  from  the  purpose 
expressed  upon  its  face  was  establisiied  by 
the  testimony,  and  therefore  the  circuit  Judge 
did  not  err  as  is  charged  In  the  fourth  ground 
of  appeal. 

The  fifth  ground  of  appeal  imputes  error  to 
the  circuit  judge,  in  that  he  did  not  hold  that, 
to  the  extent  of  $500,  the  plaintiffs  were  en- 
titled to  recover.  The  testimony  showed  that 
when  Perry  tendered  the  note  now  sued  on 
to  W.  0.  Dodson  in  payment  of  printing  sup- 
plies, including  type^  etc.,  Dodson  refused  to 
accept  the  delivery  of  such  note,  and  that, 
under  that  condition  of  things,  Dodson  sug- 
gested to  Perry  to  go  elsewhere,  and  have 
the  note  discounted,  so  that  he  could  pay  cash 
for  such  printing  supplies.  This  Perry  did  by 
obtaining  a  discount  of  such  note  by  the 
plaintiffs  for  $670,  and  of  this  sum  ($670) 
Perry  paid  Dodson  $500  in  part  payment  of 
$580  worth  of  printing  supplies.  But  see  the 
effect  of  this  action  of  Perry  and  Dodson. 
Perry,  oa  February  3,  1892,— on  the  day  the 
note  was  signed  by  the  defendants,— gave 
them  a  mortgage  on  the  printing  supplies,  in- 
cluding type,  etc.,  he  was  to  purchase  from 
Dodson.  (All  these  facts  were  recited  In  the 
mortgage,  which  mortgage  was  Introduced 
by  the  plaintiffs  themselves.)  Now,  this  se- 
curity to  the  obligors  defendant  was  defeated 
by  Dodson  retaining  to  himself  the  owner- 
ship of  all  the  printing  supplies  sold  to  Per- 
ry until  the  $80  was  paid,  thus  defeating  the 
mortgage  given  the  defendants  here.  Why 
should  these  defendants  be  required  to  split 
up  their  contract,  or  rather  their  liability  un- 
der their  contract  as  expressed  In  the  sealed 
note,  to  prevent  a  loss  to  the  plaintiffs  to  the 
extent  of  $500?  In  law,  these  defendants 
have  a  right  to  stand  upon  their  contract  as 
they  made  it  Certainly,  the  position  ooo- 
tended  for  by  plaintiff  would  alter  that  con- 
tract We  agree  with  the  circuit  judge,  and 
therefore  overrule  the  fifth  exceptlcm. 

We  fall  to  see  how  it  can  be  considered  that 
there  was  any  testimony  to  go  before  the 
jury.  We  have  examined  the  record  care- 
fully, and  fall  to  note  its  existence  In  this 
case.    The  sixth  exception  Is  overruled. 

Lastly,  It  is  contended  that  his  honor  ougbt 
to  have  admitted  the  testimony  of  Mr.  John- 
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Km,  the  credit  man  ot  W.  O.  Dodson,  on  the 
ground  tbat  Bucfa  remarks  wne  made  In  tbe 
course  of  his  agency  for  said  Dodson.  If  Dod- 
son, as  obligor  of  the  bond,  had  accepted 
the  same,  then  possibly  these  declarations  of 
his  agent  might  have  been  Introduced  by  the 
plaintiffs;  but,  when  Dodson  refnsed  to  ac- 
cept the  bond  or  sealed  note,  Dodson  conld 
no  longer,  as  to  these  defendants,  do  any- 
thing to  bind  them.  If  he  could  not,  certainly 
his  agent  could  not.  The  exception  Is  otot- 
ruled. 

It  is  the  Judgment  of  this  court  that  the 
Indgment  of  tbe  circuit  court  be  affirmed. 

HcIVBB,  O.  Jn  concurs. 


(42  8.  O.  424) 

PKOPLH'S  BLDO.  &  LOAN  ASS'N  OF 

SPABTANBURG  COTJNXr  t. 

MAYFIELD  et  al. 

(Snpreme  Oonrt  of  Booth  Carolina.     Oct  SO, 

1884.) 

JtisOMBRT  —  GrrsoT  ON  Persorb  hot  Pabtiss— 

Rb8  JnoiOATA— -Sbxyiob  of  BnuMONB— GrrEOT. 

1.  A  Judgment  eatabliahing  a  homestead  for 
the  debtor  in  part  of  his  property,  obtained  by 
him  in  a  contest  with  hia  jndgmait  creditors, 
does  not,  in  an  action  to  forecloBe  a  prior  mort- 
gage on  the  whole  pr(^>erty,  to  which  the  cred- 
itors  are  parties,  bar  an  effort  to  compel  the 
mortgagor  to  satisfy  his  debt,  if  possible,  from 
the  sale  of  the  homestead,  bo  that  the  balance 
may  be  amdied  to  satisfy  the  claims  of  the  judg- 
ment creditors. 

2.  Jurisdiction  of  a  living  party,  acouired 
by  service  of  bummons,  attaches  always,  thongh 
he  may  be  beyond  the  court's  Jurisdiction. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  W.  H.  Wallace,  Judge. 

Action  by  the  People's  Building  &  Loan 
Association  of  Spartanburg  Ckiunty  against 
J.  G.  Mayfleld  to  foreclose  a  mortgaga  P. 
A.  Gardner,  a  purchaser  of  the  mOTtgaged 
prop^ties,  and  certain  Judgment  creditors 
of  bis,  were  made  parties  defendant  Gard- 
ner appeals  from  an  order  requiring  the 
plaintiff  to  satisfy  its  claim  out  of  his  home- 
stead rights  tn  the  property,  and  establishing 
a  lien  on  the  remainder  for  his  creditors. 
Affirmed. 

Stanyame  Wilson,  for  appellant  P.  A. 
Gardner.  Duncan  &  Sanders,  Bomar  & 
Simpson,  R.  K.  Carson,  and  Carlisle  &  Hy- 
drlck,  for  respondent  Judgment  creditors. 

POPB,  J.  It  seems  that  on  the  14th  day 
of  Octobo-,  1880,  the  defendant  J.  G.  May- 
field  borrowed  of  the  plaintiff  $700,  and  ex- 
ecuted a  bond  to  eridence  and  secure  such 
loan.  As  security,  he  pledged  to  the  plain- 
tiff seven  shares  of  the  capital  stock  of  the 
building  and  loan  association,  named  as 
plaintiff,  and  also  executed  to  It  a  mortgage 
on  a  certain  lot  of  land  In  tiie  city  of  Bpar- 
tanburg.  In  this  state.  That  thereafter  the 
said  defendant  J.  G.  Mayfleld  sold  and  as- 
signed said  sevm  shares  of  the  capital  stock 
lb  said  building  and  loan  association,  and 


also  oonr^yed  unto  fba  defendant  P.  A, 
Gardner,  In  tee  simple,  by  deed,  thcr  said  tot 
of  land.  P.  A.  Gardner  failed  in  buslneaa, 
and  was  sued  to  Judgment  by  the  other  de- 
fendants to  this  action.  They  sought  to 
make  thehr  money  by  levy  and  sale  of  this 
lot  of  land  herein  referred  to,  but  be  restst^ 
ed  such  sale  until  his  homestead  had  been 
assigned  to  him.  In  this  contest  with  his 
Judgment  creditors,  P.  A.  Gardner  prevailed; 
but  Inasmuch  as  the  commissioners  In  home- 
stead found  the  house  and  lot  of  land  were 
worth  $1,500,  and  could  not  be  so  divided 
as  to  lay  off  $1,000  thereof  as  his  homestead, 
they  recommended  a  sale  of  the  whole,  and 
that  the  sum  of  $1,000  from  tbe  proceeds  of 
sale  be  paid  to  him  as  his  homestead,  and 
the  balance  of  such  proceeds  be  applied  to 
the  partial  payment  of  his  Judgment  cred- 
itors. Tbi»  return  was  confirmed  by  the  cir- 
cuit court  and  no  appeal  was  taken.  After 
these  proceedings,  the  present  plaintiff  In- 
stituted  an  action  for  the  sale  of  the  seven 
shares  of  stock  pledged  to  It  and  a  fmre- 
dOBure  of  the  nxxtgage  of  the  house  and 
lot,  and  to  this  action  the  said  J.  G.  May- 
field,  P.  A.  Gardner,  and  his  Judgment  cred- 
itors were  all  made  parties  defendant  In 
this  action  no  contest  is  made  with  the  plain- 
tiff. All  parties  to  the  action  concede  tbat 
the  plaintiff  is  entitled  to  the  sale  of  tbe 
stodt,  and  the  foreclosure  of  the  mortgage 
by  a  sale,  etc  But  the  Judgment  creditors 
of  the  defendant  P.  A.  Gardner  say  that 
while  an  this  is  tme,  still  they  have  an 
equity  to  require  the  plaintiff  to  have  ap- 
plied to  the  satisfaction  of  Its  debt  the  seven 
shares  of  stock,  and  then  to  require  tbe  t>al- 
ance  of  the  plalntifTs  debt  paid  out  of  the 
$1,000  homestead  of  defendant  Gardner.  The 
defendant  Gardner  lustily. denies  this  equity. 
When  the  cause  came  on  to  be  heard  by  his 
honor,  Judgre  Wallace,  at  the  fall  term,  1893, 
of  the  court  of  common  pleas  for  Spartan- 
burg, be  decided  that  the  Judgment  credit«»s 
of  P.  A.  Gardner  did  have  the  equity  tiiey 
contended  for,  and  be  decreed  accordingly. 
From  this  decree  the  defendant  P.  A.  Gard- 
ner now  appeals,  and  his  grounds  of  appeal 
substantially  raise  these  questions:  First 
that  it  was  error  to  carve  out  a  portion  of 
defendant  Gardn»'a  homestead  after  It  had 
been  ascertained;  second,  that  the  Judgment 
creditors  of  P.  A.  Gardner  had  no  equity  to 
have  their  debts  paid  out  of  a  portion  of  bis 
homestead;  third,  that  such  Judgment  cred- 
itors are  estopped  from  contesting  defendant 
Gardner's  right  to  the  homestead  exemption; 
fourth,  that  there  was  a  Jurisdictional  de- 
fect arising  ft<om  the  absence  of  J.  G.  May- 
fleld beyond  court's  Jurisdiction. 

The  flrst  three  grounds  of  appeal  may  be 
considered  together.  Is  It  true  tbat  tbe 
Judgment  in  favor  of  Gardner  In  his  c<m- 
test  with  his  Judgment  creditors  over  his 
homestead  can  be  interposed  in  this  action, 
where  the  parties  and  equities  are  quite 
distinct?    We  do   not   think    sa    It  would 
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haTe  been  tmpoaslble  In  the  conteBt  between 
the  judgment  credltura  of  Gardner  and 
Gardner  to  bare  considered  any  equities  that 
migbt  flow  from  the  mortgage  of  the  plain- 
tiff here,  for  such  Instmmmt  was  not,  and 
could  not  have  been,  before  tiie  court  In  that 
contest  This  being  Irue,  the  Judgment  es- 
tablishing a  homestead  need  not  be  again 
considered  in  the  light  of  a  barrier  to  the 
inquiry  here  mad&  To  test  the  accuracy  of 
the  circuit  Judge,  let  us  see  what,  exactly, 
was  before  blm.  It  is  admitted  that  the 
mortgage  of  plaintiff  covered  tbe  entire  house 
and  lot.  Tbe  Judgment  defendants  here 
have  liens  that  cover  all  of  the  house  and 
lot,  except  the  $1,000  homestead.  Snch  be- 
ing the  case,  why  does  not  the  two-fund  doc- 
trine of  equity  apiriy,  and  force  the  plain- 
tiff, having  a  lien  on  both  the  homestead 
and  all  outside  of  the  homestead  in  the 
bouse  and  lot,  upon  the  homestead,  if  su£El- 
cient  for  the  payment  of  his  debt,  so  that  all 
tbe  balance  may  be  applied  to  the  Judgments 
of  defendants,  who  only  have  a  lien  <«  one 
part  of  the  house  and  lot? 

As  to  the  last  ground  of  appeal,  It  appears 
that  J.  Q.  Mayfleld  accepted  service  of  pro- 
cess In  this  case,  and  there  is  no  proof  of 
any  facts  going  to  negative  the  full  force 
and  effect  of  such  service.  It  is  by  such 
service  of  the  summons  the  court  acquired 
Jurisdiction  of  blm.  Jurisdiction  once  ac- 
quired as  to  a  living  party  Is  enou£^  We 
see  no  merit  h&re,  and  we  are  all  the  more 
ready  to  say  so  because  counsel  for  appel- 
lant handled  it  so  gingerly  in  bis  argument, 
tiiereby  Indicating  either  a  want  of  con- 
fidence in  It,  or  an  unwillingness  to  persist 
In  having  it  considered. 

It  Is  tbe  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed; 
and  It  is  ordered  that  the  cause  be  remand- 
ed to  tbe  circuit  court  for  such  other  pro- 
ceedings as  may  be  necessary. 

MelVBB,  O.  Jh  concnr& 


(95  Ga.  472) 


SMITH  v.  STATB. 


(Supreme  Court  of  Georgia.     Oct  15,  1894.) 
CBiinii.u.  Law  —  Ihstbuotions  —  ABODniiTs  or 

CiOUNBBI.— BUBOLAST. 

1.  Counsel  for  the  accused  having,  in  strong 
and  emphatic  language,  stated  in  argument  to 
the  Jury  that  the  prisoner  impressed  him  in  Iiis 
statement  there,  and  before,  that  he  was  inno- 
cent of  the  charge,  and  that  he  (tbe  counsel) 
conscientiously  did  not  believe  the  prisoner  was 
gnilty,  there  was  no  error  in  charging  that 
"what  connsd  said  in  their  argument,  and  what 
they  believe,"  was  to  have  no  influence  with 
the  jury  whatever;  it  cieaiiy  appearing  from 
the  context  that  the  presiding  judge  used  the 
words  above  quoted  with  reference  solely  to 
the  statement  made  V  counsel  as  to  his  belief 
in  the  pnson^s  Innocence. 

2.  The  evidence  warranted  the  verdict,  and 
the  newly-discovered  evidence  was  not  such  as 
to  authorize  the  grant  of  a  new  triaL 

(SyUabna  by  the  Court.) 


Brror  from  superior  oonrt,  Fulton  conn^; 
B.  H.  aark,  Jadg& 

Bd  Smltb  was  conricted  of  bnrglary,  aad 
brings  error.    Affirmed. 

Tbe  following  is  the  official  r^ort: 

The  motion  contained  tbe  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  tbe  court  erred  In 
charging  (counsel  for  defendant  having  stat- 
ed in  argument  that  the  prisoner  impressed 
blm  in  his  statement  here,  and  before,  that 
be  was  innocent  of  tbe  charge,  and  that  he 
believed  the  prisoner  was  not  guUty)  that 
what  counsel  said  in  their  argument,  and 
what  they  believed,  was  to  bave  no  influence 
with  the  Jury  whatever.  As  to  this  ground 
the  court  states  that  the  ground  does  not 
fully  state  what  counsel  said  to  tbe  Jury  as 
to  bis  belief  of  the  prisoner's  innocence;  but 
be  put  It  as  strong  as  language  could  make  It, 
that  be  conscientiously  did  not  believe  tbe 
defendant  guilty,  which  involved  his  belief  as 
a  man  as  well  as  a  lawyer.  Also,  that  ex- 
ceptions to  tile  charge  should  be  considered  in 
the  light  of  the  whole  charge.  Because  of 
newly-discovered  evidence.  In  support  ot 
this  ground,  movant  produced  the  affidavit  oi 
Fanny  Young.  She  saw  Mr.  Reeder  Imme- 
diately after  the  trial,  and  asked  why  he 
swore  so  hard  against  Ed,  and  so  different 
from  what  he  swore  on  tbe  commitment  trial. 
Eeeder  said  that  Ed  got  too  "uplty."  "He 
got  his  head  up.  You  ought  to  bave  heard 
how  Ed  went  for  me,  and  I  determined  to 
send  him  up."  Also,  the  affidavit  of  John 
Young:  Reeder  told  blm  that  he  did  not  go 
from  tbe  stable  with  Ed  to  Mr.  Dodds'  to 
get  the  pistol,  but,  after  Ed  left  tbe  stable 
to  go  after  the  pistol,  he  followed  him.  AfB,- 
ant  knows  he  did  not  come  to  Dodds'  with 
Ed,  for  affiant  met  Ed  at  Dodds'  gate,  and 
Reeder  was  nowhere  in  sight  Affiant  saw 
Ed  as  he  came  up  Fair  street  to  Mr.  Dodds', 
and,  if  Reeder  had  been  with  or  anywberb 
near  Ed,  affiant  would  have  seen  him.  Also, 
the  affidavit  of  Josephus  Fields:  On  the  day 
Ed  Smith  came  to  the  house  of  1^.  Dodds. 
be  saw  blm  as  he  came  up  the  street  to  the 
bouse,  and  no  one  was  with  him  or  near  him. 
Bd  came  into  the  house,  and  got  the  pistol, 
and  went  out  with  it  the  same  di^  he  was 
arrested.  Also,  the  affidavit  of  Hemr  Dor- 
van:  On  the  day  of  defendant's  arrest  be 
saw  a  man  have  defendant  down  and  tying 
him,  who,  after  be  got  defendant  tied,  and 
made  defendant  get  up,  pulled  a  pistol  out  of 
bis  hip  pocket,  and  made  him  go  before  him. 
Also,  the  affidavits  of  defendant  and  his 
counsel  as  to  their  Ignorance  of  tbe  facts  set 
out  in  the  above  affidavits,  and  their  dili- 
gence in  preparing  for  triaL  It  appears  from 
the  record  that  Reeder  was  one  of  the  main 
witnesses  for  tbe  state.  The  room  alleged  to 
have  been  burglariously  entered  was  ovw  a 
Iive97  stable,  and  was  occupied  by  Reeder 
and  one  Hughes.  The  pistol  belonging  to 
Hughes  was  stolen.  Defendant  worked  at 
the  livery  stable.    Reeder  testified,  among 
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Other  things,  that  he  asfced  defendant  If  de- 
fendant had  the  pistol,  and  defendant  denied 
it}  that  he  told  defendant  he  had  better  give 
It  up,  and  then  there  wonld  be  nothing  of  It; 
that,  after  a  while,  defendant  said  he  had  It, 
and  would  have  it  up  there  by  12  o'clock,  and 
witness  went  with  him,  and  he  went  to 
Dodds'  house,  corner  of  Washington  and  Fair 
streets,  and  said  he  had  It  in  the  basement, 
and  went  Into  the  basement,  and  came  out, 
and  handed  witness  the  pistol,  and  started 
to  run,  and  witness  caught  him,  and  had  him, 
tying  him,  and  had  the  pistol  sticking  up  In 
witness'  pocket,  and  defendant  tried  to  get 
It  out  to  shoot  witness;  that  defendant  con- 
fessed to  him  haying  gotten  the  pistol,  and 
said  he  took  It  to  shoot  a  colored  girl  who 
had  had  him  arrested;  that  witness  tied  de- 
fendant on  the  corn»  of  Fair  and  PuUlam, 
but  did  not  hit  him.  In  defendant's  state- 
ment he  claimed  tliat  a  boy  named  "Will" 
pawned  the  pistol  to  him  for  the  loan  of  a 
quarter,  and  he  deposited  it  in  the  room  of  an 
aunt  who  stayed  at  Mr.  Dodds';  that  the 
next  morning  Reeder  asked  him  about  the 
pistol,  and  he  told  Reeder  he  bad  one  the  boy 
had  pawned  bim,  and  told  Reeder  where  it 
was,  and  went  to  get  it,  and,  when  he  got  oat 
of  the  house,  Reeder  was  outside,  and  he 
handed  the  pistol  to  Reeder,  who  had  a  pistol, 
and  who  put  one  pistol  in  his  pocket,  and 
took  the  oth^  in  his  hand,  and  they  walked 
down  Fair  street  to  Iioyd,  and,  when  they 
were  on  Loyd,  Reeder  accused  him  of  steal- 
ing the  pistol,  which  he  denied;  that  Reeder 
told  Mm  he  was  going  to  tie  him,  and  take 
him  to  the  stable,  and  grabbed  and  hit  him; 
that  he  aever  scuffled  against  Reeder,  bat 
Reeder  hit  him  with  his  fist  twice,  imt  both 
his  knees  on  bis  breast.  Jerked  out  a  pistol, 
etc. 

A.  O.  Perry,  for  plaintiff  In  error.  '  O.  D. 
mu.  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Jndgmoit  affirmed. 


(»6  Qa.  6«e) 

MICHELSON  T.  liAVIN.     . 
(Supreme  Cioart  of  Georgia.     Oct  15,  1894.) 
AonoN  roB  Slaitdbk. 
There  is  no  merit  whatever  In  any  of 
the  grounds  of  the  motion  for  a  new  trial,  the 
damages  do  not  appear  to  be  excessiTe,  and  no 
cause  for  reversing  the  judgment  appears. 
(Syllabus  by  the  Coiirt.) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judg& 

Action  by  Mary  Lavln  against  B.  Layln  for 
Blander.  Judgment  was  rendered  for  plaln- 
tlflf,  and  defendant  brought  error.  'While  the 
case  was  pending  in  the  supreme  court,  de- 
fendant died,  and  Morris  Mlcbelson,  his  ad- 
ministrator, was  substituted  as  plaintiff  In 
error.    Affirmed. 

The  following  Is  the  official  report: 

The  motion  contained  the  grounds  that  the 
v'erdlct  was  contraiy  to  law  and  evidence^ 


and  was  excessive.  Also,  becanso  the  court 
•rred  In  cbarglng:  "In  this  case  Mary  Layin 
brings  her  action  for  slander  against  H. 
Layln,  the  defendant,  for  the  recovery  of 
damages  from  the  defendant  under  the  alle- 
gations made  in  the  declaration,  which  has 
been  read  to  you.  The  defendant.  In  his 
plea  or  answer,  sets  up  a  general  denial.  He 
says  that  he  did  not  use  the  words  or  lan- 
guage charged  against  him  by  the  plaintiff, 
and  that  he  Is  in  no  wise  guilty  of  haying 
slandered  the  plaintiff,  or  liable  to  lier  in 
any  manner  whatever  for  damages.  Ordi- 
narily, the  purpose  of  the  law  Is  that  when 
one  person  slanders  anotlier— that  in  certain 
cases  of  slander,  where  damages  may  be 
Inferred  by  the  Jury  trying  the  case— that 
the  party  slandered  may  recover  an  amount 
in  money  from  the  defendant  as  damages 
resulting  generally  to  one's  character,  by 
way  of  punishing  and  deterring  a  person 
fK>m  the  use  of  slanderous  language  to  an- 
other. In  this  case  on  trial  before  you,  the 
plaintiff  brings  her  action  for -slander,  char- 
ging that  the  defendant  used  certain  languasa 
which,  as  the  law  terms  It,  is  'actionable 
per  se,'  and  from  the  use  of  which  damages 
might  be  inferred.  The  court  would  state, 
also,  that  ordinarily  this  action  may  be  de- 
fended either  by  admitting  that  the  slander- 
ous words  were  used,  setting  up,  by  way 
of  justification,  the  truth  of  the  words,  and 
undertaking  to  prove  and  establish  the  truth 
of  the  words  used,  or  that  the  words  used 
did  not  Impute  a  crime;  that  they  were  not 
so  Intended,  but  were  simply  abusive  words, 
naed  under  such  circumstances  as  that  by* 
Btanders  would  understand  them  to  be  words 
of  abuse,  and  not  of  slander.  In  this  case 
the  plea  or  answer  of  the  defendant  is,  as 
the  court  has  stated  to  you,  a  general  denial 
that  the  defendant  is  guilty  at  all  of  having 
used  the  words  attributed  to  him,  and  of 
any  liability  ujwn  his  part  to  the  plaintiff  in 
this  case.  The  issue  which  you  are  to  de- 
termine in  this  case,  from  the  testimony 
which  has  been  submitted  to  you,  and  the 
law  as  given  you  in  charge  by  the  court,  is 
as  to  whether  or  not  the  defendant  used  the 
language  charged  against  him  in  the  plain- 
tiff's declaration.  Were  the  words,  the  lan- 
guage, which  he  used,  which,  in  ijieir  gen- 
eral significance  and  meaning.  Impute  a 
crime.  In  their  (Hdlnary  meaning  calca- 
lated  to  convey  that  meaning  to  bystanders, 
—those  who  may  have  heard  them  spoken? 
If  so,  under  the  rule  which  the  court  will 
give  you.  and  which  has  already  been  sug- 
gested, where  yon  ■  are  permitted  to  infer 
damages  without  any  proof  of  special  dam- 
ages, what  amount  you  will  find  In  favor  of 
the  plaintiff  agralnst  the  defendant.  Of 
course.  If  you  find  in  favor  of  the  conten- 
tions upon  the  part  of  the  defendant,  that 
he  Is  not  guilty  of  the  using  of  the  language 
charged  by  the  plaintiff,  your  findings  would 
be  In  favor  of  the  defendant  Slander  or 
oral  defamation  consists,  first,  in  imputing 
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to  another  a  crime  punishable  by  la'W,  and 
In  auch  cases  damage  Is  Inferred.  Now,  the 
eonrt  charges  you  that  to  charge  another,  or 
to  say  to  another,  as  Is  claimed  by  the  plain- 
tiff In  this  case,  that  the  defendant  did,  by 
calling  her  a  "whore,'  or  that  she  'had  been 
a  whore,'  or  'was  a  whore,'  that  the  use  of 
such  words  or  language  as  that  would  be 
slanderous  as  a  matter  of  law  in  Imputing 
to  another,  or  the  plaintiff  In  this  case,  a 
crime  punishable  by  law;  that  is,  the  offense 
of  having  committed  adultery  or  fornication, 
or  adultery  and  fornication,  as  the  case  may 
be  If  you  shall  find  from  the  evidence  in 
this  case  that  the  defendant,  H.  Lavin,  as 
charged  in  the  declaration  In  this  case,  used 
the  language  set  out  In  the  declaration  to 
her,  In  the  presence  of  others  who  beard  it, 
saying  to  her  (the  plalntifO  that  she  'had 
been  a  whore  In  Savannah,'  or  'was  a  whore,' 
and  thereby  imputed  to  her  the  crime  of 
adultery,— one  punishable  by  law,— the  court 
charges  you  that  If  you  find  that  to  be  trae, 
that  then  the  plaintiff,  as  a  matter  of  law, 
would  be  entitled  to  a  verdict  in  this  case. 
If  you  shall  not  be  satisfied  that  this  defend- 
ant used  the  language  charged  against  him, 
—If  you  shall  find,  under  the  plea  or  answer 
In  this  case,  that  he  did  not  use  any  snch 
words  or  language  to  the  plaintiff,  and  In  the 
presence  and  hearing  of  others,— why,  then 
you  could  not  find  in  favor  of  the  plaintiff, 
but  It  would  be  your  duty  to  return  a  verdict 
for  the  defendant  If  your  finding  is  in 
favor  of  the  plaintiff,  from  the  testimony, 
and  under  the  rules  of  law  as  given  you  by 
the  court,  then  It  is  a  matter  entirely  with 
you,  looking  to  all  the  facts  and  the  circum- 
stances, and  to  the  parties  themselves,  as  to 
what  anlonnt  of  damages  you  find  in  favor 
of  the  plaintiff  against  the  defendant,  H. 
Lavin.  There  is  no  fixed  rule  of  law  as  to 
any  definite  or  precise  amoimt  which  the 
plaintiff  may  be  mtitled  to  recover.  If  en- 
titled to  recover  at  all,  that  being  a  matter 
left  entirely  to  the  jury  trying  the  case,  and, 
as  the  conrt  has  remarked,  looking  to  all  the 
facts  and  circumstances  under  which  the 
words  or  language  may  hare  been  used,  and 
to  the  parties  themselves;  having  in  view, 
however,  the  finding  of  such  amount  as  In 
year  judgment  would  reasonably  compensate 
the  plaintiff  for  the  damage  resulting  to  her 
character  from  the  imputation  of  a  crime 
against  her,  and  having  in  view,  also,  the  fact 
that  the  amount  which  you  may  find  In  favor 
of  the  plaintiff  should  not  be  excessive  or  op- 
pressive. The  plaintiff  in  her  declaration 
claims,  I  believe,  the  sum  of  one  thousand 
dollara  While  the  plaintiff  sues  for  that 
amount,  and  claims  that  amount,  that  is 
simply  pleading,  and  is  not  to  be  taken  by 
fou  as  fixing  any  amount  which  you  may 
flnd.  Yon  cannot  find  an  amount  in  excess 
of  that  You  may  flnd  that  amount,  or  you 
may  find  so  much  less,  as  according  to  your 
judgment.  In  view  of  all  the  facts  and  cir- 
cumstances in  the  case,  you  believe  would  be 


Just  and  right  and  proper.  In  the  event  your 
findings  should  be  in  favor  of  the  plaintiff 
in  this  case,  the  form  of  yonr  verdict  In  that 
event  would  be:  'We,  the  jury,  find  for  the 
plamUff  so  many  dollars  and  cents,'— stating 
thb  amount  If  your  findings  should  be  in 
favor  of  the  defendant  the  form  of  your  ver- 
.dlct  in  that  event  would  be:  "We,  the  Jury, 
find  for  the  def«idant'  Let  your  verdict 
be  entered  on  this  declaration  and  date,  and 
sign  It  by  one  of  your  members  as  foreman," 
—which  was  the  entire  charge.  Alleged  to 
be  error  because  It  did  not  sufficientiy  cover 
the  issues  presented  by  the  pleadings;  did 
not  snfiSclentiy  cover  the  contentions  made 
by  the  testimony  under  the  pleadings;  did 
not  sufficientiy  cover  the  issues  and  conten- 
tions as  made  by  the  pleadings  and  evidence; 
tended  to  Illegally  confine  the  issues  made  in 
the  case;  did  not  present  the  law  of  the  case; 
tended  to  cloud  the  Investigation  and  con- 
fuse the  jury;  failed  to  state  the  entire  Issues 
«dearly,  and  to  Instruct  the  jury  sufficientiy 
on  them;  did  not  clearly  and  fully  state  any 
issue  In  the  case,  and  direct  the  jury  as  to 
it;  and  illegally  limited  the  jury  In  their 
deliberations. 

Symmes  &  Bennet  and  Harrison  &  Peeples, 
for  plaintiff  in  error.  Harris  &  Sparks  an<* 
F.  H.  Harris,  for  defendant  in  error. 

PBB  CTTRlf  AM.     Judgment  affirmed. 


(US  N.  C.  64) 

TRUITT  V.  GRANDY  etal. 

(Supreme  Goart  of  North  Carolina.     Oct  80, 

1894.) 

BinOTHB:«T— F088B88IOK— CONBTBUOnVB  NoTioa— 

Qdbstion  roB  Jubt. 
Plaintiff  claimed  title  under  a  trust  deed 
duly  registered,  and  defendants  claimed  under 
a  trust  deed  by  the  same  grantor,  but  of  an 
earlier  date  and  not  registered,  of  which  deed 
plaintiff  had  neither  actnal  notice  nor  notice  by 
registration.  There  waa  testimony  that  no  one 
was  in  poBBession  of  the  land  under  the  earliear 
deed  when  the  later  deed  was  elTen,  but  that 
a  tenant  of  the  grantor  of  said  land  was  then 
in  possession.  Meld,  that  a  ruling  that  plaintiff 
was  not  entitled  to  recover  was  erroneous,  and 
that  the  qnestions  as  to  who  was  in  possession 
of  the  land  when  the  second  deed  was  given, 
and  the  effect  of  such  poBseesion  as  notice,  were 
for  the  jury. 

Appeal  from  saperfor  court,  Hertford  conn- 
ty;   Armfield,  Judge. 

Action  by  G.  W.  Trultt  against  O.  W.  Gran- 
dy  and  others  for  the  recovery  of  real  es- 
tate. Judgment  for  defendants,  and  plaintiff 
aiipeals.     Reversed. 

L.  L.  Smith,  for  appellant  Pruden  A: 
Vann,  for  appellees. 

SHEPHERD,  C.  J.  The  plaintiff  claim* 
under  a  deed  executed  to  him  by  R  B.  Fren 
tlss,  trustee  In  a  deed  of  trust  executed  t» 
said  Prentiss  by  J.  D.  Brett  and  wife  op 
January  16,  1886,  and  duly  registered  or 
February  26,  1887.  The  defendants,  the 
Grandys,  claim  under  a  deed  executed  .to 
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them  bgr  T.  R.  Jemlgan,  trustee  In  a  deed 
executed  to  said  Jernlgan  by  Harrell  & 
Sharpe  dated  January  1,  1878,  and  duly  ro- 
istered on  October  17, 1878.  The  defendants 
also  Introduced  a  deed  to  the  said  Harrell  & 
Sharpe,  executed  by  J.  D.  Brett  and  wife 
on  January  1, 1878,  which  deed  was  not  leg- 
Utered  untU  October  11,  1889. 

As  there  Is  no  contention  that  Prentiss  had 
actual  notice  at  the  time  of  the  execution 
of  the  deed  to  him,  the  question  upon  which 
the  case  la  to  be  determined  Is  whether  he 
had  constmctlTe  notice  of  the  conyeyances 
above  mentioned.  It  is  plain  that  he  did  not 
have  constructive  notice  by  registration,  as 
there  Is  nothing  In  the  record  to  show  that 
the  trustor,  Brett,  had  conveyed  the  property 
to  Harrell  &  Sharpe.  All  that  Prentiss  was 
required  to  do  was  to  "follow  up  the  chain 
of  title  as  it  appeared  of  record,"  and  If  it 
was  unbroken,  and  he  found  no  registration 
of  a  deed  from  Brett  or  those  nnder  whom 
be  claimed,  he  was  not  compelled  to  look 
over  the  whole  record  for  the  deed  of  tmst 
from  Harrell  &  Sharpe  to  Jemlgan,  when 
the  registry  would  not  have  disclosed  any 
connection  of  the  said  parties  with  the  line 
of  Brett's  title.  Maddox  v.  Arp,  114  N.  O. 
585,  19  S.  E.  665. 

Having  no  notice  by  registration,  the  next 
point  to  be  examined  is  whether  Prentiss, 
under  the  proviso  of  section  1,  c.  147,  Acts 
1885  (the  act  relating  to  the  registration  of 
deeds),  bad  constructive  notice  of  the  said 
unregistered  conveyance  by  reason  of  the 
possession ;,  of  Harrell  &  Sharpe,  or  of  those 
claiming  under  them,  at  the  time  of  Its  exe- 
cution, on  January  16,  1886.  There  was  tes- 
timony tending  to  show  that  Harrell  & 
Sharpe  were  not  then  in  possession,  but  that 
the  land  had  been  leased  by  an  agent  of 
Brett  to  one  Mebane  NorvelL  If  the  Jury 
should  find  that  Norvell  was  the  tenant  of 
Brett,  it  must  be  assumed  that,  if  Prentiss 
had  made  inquiry  of  him,  he  would  have 
been  so  Informed.  The  information  thus  ob- 
tained would  have  been  entirely  consistent 
with  the  record  title  of  Brett,  and,  in  the  ab- 
sence of  other  circnmstances,  there  would 
nave  been  no  duty  on  the  part  of  Prentiss 
to  make  further  inquiry.  Such  possession 
alone  would  not,  therefore,  be  constructive 
notice  of  the  deeds  under  which  the  defend- 
ants claim.  This  view  of  the  case  was  not 
submitted  to  the  Jury,  but  upon  the  whole 
evidence  the  court  held  that  the  plaintiff  was 
not  entitled  to  recover.  This  ruling,  in  our 
opinion,  was  erroneous,  and  there  must  be  a 
new  triaL 


(lis  N.  C.  200) 

NICHOLSON  T.  NICHOLS. 

(Bapreme  Court  of  North  Carolina.    Oct  80, 

1894.) 

HxcKAHia's  Lux  —  Coktraot  wm  OWMSB  or 

TjAKD. 

Where  no  contract  is  made  with  the 
owner  of  the  land,  a  builder  has  no  lien  against 
tiM  property  for  erecting  a  bnilding  thereon. 


Appeal  from  superior  court,  Alamwico 
county;  Hoke,  Judg^e. 

Action  by  OeorgB  A.  Nicholson  against 
William  B.  Nichols  to  enforce  a  mechanic's 
lien.  Plaintiff  made  a  contract  with  defend- 
ant's mother  to  build  an  ell  to  defendant's 
house.  In  so  contracting,  defendant's  mother 
was  acting  solely  in  her  own  behalf,  and 
not  as  the  agent  of  the  defendant.  After 
the  ell  was  completed,  the  plalntifl  brou^t 
this  action  against  the  defendant  to  recover 
for  work  done  and  materials  furnished,  and 
to  enforce  a  mechanic's  lien  therefor,  against 
the  defendant's  property.  Judgment  for  de- 
fendant    Plaintiff  appeals.    Aflbrmed, 

J.  E.  Boyd  and  W.  H.  Carroll,  for  appel- 
lant G.  E.  McLean  and  L.  M.  Scott,  tor  ap- 
pellee. 

PER  CURIAM.  It  is  weU  settled  that 
there  can  be  no  lien  in  cases  of  this  character 
unless  the  work  was  done  or  materials  fnr- 
nlshed  under  a  contract,  either  express  or 
Implied.  Weir  v.  Page.  109  N.  C.  220,  13  S. 
B.  773;  Thompson  v.  Taylw,  110  N.  O.  TO,  14 
S.  E.  513.  There  Is  no  evidence  of  any  aiicb 
contract  in  this  case.    Affirmed. 


(lis  N.  C.  1B2) 
HINSDALE  V.  JERMAN. 
(Supreme  Court  of  North  (Carolina.    Oct  80, 
1894.) 

AcTioH  ON  Note  —  Plkdoe  or  Collatbbalb  — 
Rights  op  Payee. 
Where  defendant  gives  his  note  pledging 
■hares  of  stock  to  secure  its  payment,  and 
makes  a  collateral  agreement  wnereby  all  as- 
sessments on  said  stock  shall  be  shared  equally 
by  the  parties  thereto  and  the  stock  sold  to  pay 
said  note,  the  surplus  up  to  a  certain  amount  to 
go  to  defendant,  and  all  beyond  that  amount 
to  payee,  on  the  stock  proving  worthless  de- 
fendant is  liable  for  the  face  value  of  the  note. 

Appeal  from  superior  court.  Wake  county; 
Hoke.  Judge. 

Action  by  John  W.  Hinsdale  against  B.  8. 
Jerman  on  promissory  note.  Judgment  for 
plaintiff.    Defendant  appeala    Affirmed. 

The  note,  agreement,  and  charge  of  the 
court  are  as  follows: 

"$790.  Raleigh,  N.  a,  November  12,  1890. 
One  day  after  date,  for  value  received  In 
borrowed  money,  I  promise  to  pay  to  John 
W.  Hinsdale  or  order  the  sum  of  $790,  with 
interest  at  eight  per  cent  from  date.  This 
note  is  secured  by  the  pledge  of  ten  shares  of 
Rockbridge  stock,  Certlflcate  No.  102.  B.  8. 
Jerman." 

"Raleigh,  N.  0.,  November  12, 1890:  In  con- 
sideration of  the  sum  of  one  dollar,  paid  by 
John  W.  Hinsdale  to  B.  S.  Jerman,  it  is  agreed 
between  them  that  the  ten  shares  of  stock  of 
the  Rockbridge  Company,  Oo-tlQcate  No.  192, 
which  is  pledged  to  John  W.  Hinsdale  to 
secure  the  payment  of  note  of  B.  S.  Jerman 
tor  $790,  shall  be  sold  first  to  pay  the  said 
note,  and  that  all  between  that  sum  and 
interest  th«reon  that  the  said  stock  shall 
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•dl  for  up  to  $900  ataall  Im  paid  to  B.  8.  Jer- 
man,  and  that  all  over  the  sum  of  $900  that 
the  said  stock  shall  bring  shall  he  divided 
equally  between  the  said  Jerman  and  Hins- 
dale. It  Is  further  agreed  that  all  future 
assessments  upon  the  said  stock  shall  be 
paid  by  the  said  Jerman  and  Hinsdale  equal- 
ly, each  paying  one-half  the  same,  to  be  re- 
fimded  to  each  of  them  out  of  the  proceeds 
of  the  sale  of  the  said  stock  next  after  the 
payment  of  the  said  note  to  the  said  Bins- 
dale,  and  before  the  payment  of  any  amount 
to  the  said  Jerman.  Witness  our  hands  and 
seals  the  day  and  year  first  above  written. 
J.  W.  Elnsdakk  [SeaL]  B.  S.  Jerman. 
[Seal.]" 

Gentlemen  of  the  Jury:  In  this  case  there 
Is  a  note  signed  by  the  defendant  to  the 
plaintiff  tar  $790.  There  Is  also  an  agreement 
that  certain  stock  In  the  Rockbridge  C!om- 
pany  shall  be  appropriated  to  its  payment, 
and  there  la  a  further  agreement  that  these 
gentlemen  should  share  equally  the  assess- 
ments on  It  It  Is  contended  on  the  part  of 
the  defendant  that  there  was  an  agreement 
between  them  that  the  note  should  only  be 
paid  out  of  this  stock,  but,  after  hearing  this 
statement,  I  charge  that  there  was  no  evi- 
dence that  'there  was  any  such  agreement. 
On  the  contrary,  the  evidence  is  that  this 
note  should  be  paid  according  to  Its  tenor; 
and  on  the  evidence.  If  you  believe  It,  I 
charge  you  to  answer  this  first  Issue,  'No.' 
That  is.  In  other  words,  was  the  note  given 
here  given  on  condition  that  the  same  should 
be  paid  only  from  the  profits  of  the  stock? 
There  Is  no  such  an  agreement  that  should  re- 
strict the  payment  In  that  way,  and  It  la 
your  duty  on  this  evidence.  If  yon  believe 
It,  to  answer  this  first  Issue,  'No.'  The  sec- 
ond issue  Is,  "Did  B.  S.  Jerman,  on  November 
12th,  execute  a  note  for  $790  for  botrowed 
money  7  The  note  Is  presented  here.  It  Is 
not  denied  by  the  defendant,  and  it  Is  your 
duty  to  answer  the  second  issue,  Tes.' 
Third.  'What  are  the  ten  shares  of  stock 
worth?'  By  the  terms  of  the  agreement  the 
ten  shares  of  stock  are  to  be  sold,  and  what- 
ever It  is  worth  to  be  credited  on  tUs  note. 
Ton  have  here  the  evidence  about  that.  Col. 
Hinsdale,  the  plaintiff,  swears  that  he  has 
been  np  there,  and  given  It  a  thorough  ex- 
amination, and  the  stock  Is  absolutely  worth- 
less. Tbe  property  of  the  corporation  Is  In 
the  bands  of  a  receiver,  and  it  is  mortgaged 
much  b^ond  what  It  Is  worth.  The  evi- 
dence of  the  defendant  was  that  the  stock 
was  not  absolutely  worthless,  but  he  did  not 
know  what  It  was  worth.  He  had  ceased 
giving  It  any  attention.  Ton  shall  consider 
this  In  answering  the  Issue,  and  as  yon  be- 
lieve the  evidence  yon  shall  say  what  yon 
consider  this  stock  worth,  and  so  write 
your  answer.  Fourth.  'Has  any  part  of  the 
note  been  paid?'  The  answer  to  the  fourth 
Issue  is,  "$50.'  These  men  agreed  to  pay 
these  assessments  equally.  It  turns  out  from 
the  evldoice  that  this  defendant  has  paid 


$100  more  than  the  plaintiff,  and  that  sbould 
be  divided.  It  would  make  $50  the  plaintiff 
owes  the  defendant  by  reason  of  these  as- 
sessments, and  that  should  go  as  a  payment 
on  this  note.  Fifth.  The  answer  to  the  fifth 
issue  wUl  be  the  face  value  of  the  note  at 
Interest,  less  the  credit  of  fifty  dollars." 

Haywood  &  Haywood  and  Thos.  M.  Argo» 
for  appellant.  R.  O.  Burton  and  Armistead 
Jones,  for  appellee. 

PBB  GUBIAM.  The  note  set  out  in  the 
complaint,  with  the  contemporaneous  agree- 
ment between  the  plaintiff  and  defend- 
ant, which  the  latter  put  In  evidence,  con- 
stituted the  contract  between  the  parties  to 
this  action.  We  think  the  construction  put 
by  Ills  honor  on  this  written  contract  was 
correct,  and  that  the  transaction  was  merely 
a  loan  of  money,  secured  by  collaterals 
which  have  become  worthless,  thus  leaving 
no  course  open  to  the  plaintiff  to  recover  the 
money  be  loaned  to  the  defendant  except 
to  enforce  the  secondary  liability  of  the 
maker  of  the  note.  It  seems  to  us  very  evi- 
dent that  he  has  the  right  so  to  do.    Affirmed. 


MacRAB,  J. 
this 


did  not  alt  on  the  hearing  of 


(IIB  N.  C.  570) 

WHITESIDBS  et  al.  v.  COOPBR. 

(Supreme  Court  of  North  Carolina.    Oct  24, 
18M.) 

CoNSTRVonoN  or  DsvisS— Bstatb  in  RsMAiitDsa 

— OoimilOIIKJT  WITH  DOnBLB  ASPBOT  —  PART* 
TIOII  SaU— BFnOT  OH  FSBSOHS  HOT  PaSTIBB. 

1.  T7nder  a  devise  in  a  will,  after  a  lim- 
itatlQU  to  the  wife  for  life,  "to  onr  seren  Bona 
[naming  them],  or  Bach  of  them  aa  may  be  liv- 
ing at  their  mother's  death,  and  to  their  heirs, 
share  and  share  alike;  and  if  any  one  or  more 
of  onr  aaid  sons  shoold  be  dead,  leaving  lawfni 
isaue,  aaid  issue  shall  take  the  deceased  father's 
share,"— the  limitation  to  each  of  the  sons  is  a 
remainder  upon  a  continKency  with  a  double 
aspect  vesting  on  the  mother's  death,  or,  npon 
his  death  before  that  of  his  mother,  never  vest- 
ing, but  having  substituted  for  it  another  re- 
mainder to  his  Issue. 

2.  Where  a.  contingent  remainder-man  an* 
der  an  executory  derise,  supposing  himself  to 
be  possessed  of  a  vested  remainder,  conveys 
his  interest  with  the  general  covenants  of  war- 
ranty, and  the  contingency  fail,  those  in  whom 
the  estate  then  vests  are  not  bound,  even 
though  they  wonld  have  been  his  heirs,  for  they 
take  by  purchase,  and  not  by  descent. 

8.  Persons  to  whom  a  remainder  is  de- 
vised snbject  to  the  death  of  their  father  before 
the  life  tenant,  are  not  bound  by  proceedings 
for  partition  to  which  the  life  tenant  and  the 
other  remaindermen,  with  the  exception  of 
their  father,  ate  parties,  the  limitation  Iwlng 
purely  legal,  and  not  in  trust 

Appeal  from  superior  court.  Buncombe  coun- 
ty;  Armfield,  Judge. 

Actiaa  by  John  B.  Whltesides,  as  guardian, 
and  others,  against  C.  S.  Cooper,  to  recover 
an  undivided  one-sixth  Interest  in  certain 
lands,  claimed  to  have  been  devised  to  them 
by  the  will  of  their  grandfather,  John  B. 
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Wbltesldee,  deceased.     From  a  decision  for 
plaintiffs,  defendant  appeala     Affirmed. 

F.  A.  Sondley  and  W.  R.  Wbltaon,  for  ap- 
pellant.   M.  EI.  Carter,  for  ai^>ellees. 

SHEPHERD,  O.  J.  The  nnm^ons  author- 
ities cited  In  the  elaborate  brief  of  the  defend- 
ant's counsel  fall  to  convince  us  that  we  are 
warranted  In  so  far  departing  from  the  plain 
and  natural  Import  of  the  language  used  in  the 
limitation  befm-e  us  as  to  bold  that  the  seven 
sons  named  In  the  will  of  their  father  took 
a  vested  remainder  in  the  land  therein  devis- 
ed. Fully  appreciating,  as  we  do,  the  pub- 
lic policy  which  induces  the  courts  to  favor 
the  early  vesting  of  estates,  we  are  never- 
theless of  the  opinion  that  it  would  be  doing 
violence  to  the  most  liberal  rules  of  con- 
struction were  we  to  say  that  it  was  the  In- 
tention of  the  devisor  that  the  estates  lim- 
ited to  his  said  sons  should  vest  before  the 
death  of  his  widow,  the  life  tenant  On  the 
contrary,  it  waa  his  evident  purpose  that  the 
entire  remainder  in  fee  should  be  dlBi)08ed  of 
absolutdy  at  a  definite  time,  and  that  he 
did  not  intend  that  the  remainder  as  to  any 
part  of  the  property  should  become  vested 
while  the  remainder  in  the  residue  was 'de- 
pendent upon  a  contingency.  After  a  limi- 
tation to  the  wife  for  life,  the  will  proceeds 
as  follows:  "At  the  death  of  my  said  wife, 
the  said  plantation,  with  all  its  rights  and 
interests,  I  bequeath  and  devise  to  our  seven 
sons,  namely,  Henry  Clay,  James  Hardy, 
Charles  Lincoln,  Frank  Patton,  Simpson  Jar- 
lett,  William  RatlifiF,  and  John  Bowman,  or 
tueh  of  them  at  may  be  living  at  their  molK- 
er"*  death,  and  to  their  heirs,  share  and 
share  alike;  and  if  any  one  or  more  of  our 
said  sons  should  be  dead,  leaving  lawful 
issue,  said  issue  shall  take  the  deceased 
father's  share  in  each  and  every  such  case." 
The  words  we  have  italicized  vecy  clearly 
do  not  divest  by  way  of  condition  or  other- 
wise any  estate  previously  limited,  but  are 
manifestly  used  as  a  part  of  the  descrip- 
tion of  the  persons  who  are  to  take;  and 
these  persons  are  plainly  such  only  of  the 
sons  as  may  survive  the  life  tenant  In  other 
words,  the  limitation,  with  a  very  slight 
transpo^tion  of  the  words,  reads,  "To  such 
of  my  sons,  Henry  Clay,  James  Hardy,"  etc., 
"as  may  be  living  at  their  mother's  death, 
and  to  their  helra"  If  the  language  indi- 
cating survivorship  were  at  all  doubtful,  the 
construction  we  have  adopted  would  l)e  wdl 
sustained  by  the  fact  that,  the  words  of  in- 
heritance do  not  immediately  follow  the 
names  of  the  seven  sons,  but  they  follow  the 
qualifying  language,  "such  of  them  as  may 
be  living  at  their  mother's  death."  Under 
the  construction  we  have  put  upon  the  will 
there  can  be  no  question  that  the  limitations 
to  the  sons  were  contingent  remainders,  the 
contingency  being  that  they  should  survive 
their  mother,  and,  failing  in  this  as  to  any 
one  or  more  of  them,  the  remalnda  to  vest 


in  his  or  their  Issoe  as  purchasers.  Thla^ 
as  we  have  said  in  Watson  v.  Smith,  110 
N.  O.  6,  14  S.  E.  640,  is  a  Umitation  of  sev- 
eral concurrent  fees  by  way  of  substitutes 
or  alternatives,  one  for  the  other,  "the  latter 
to  take  effect  in  case  the  prior  one  should 
fail  to  vest  in  interest  and  is  known  as  a 
remainder  on  a  contingency  with  a  double 
aspect"  If  one  of  the  sous  die  before  the 
mother,  his  remainder  is  at  an  end,  and  can 
never  vest  and  another  remainder  to  the 
issue  is  substituted,  who  take  nothing  from 
their  father,  but  directiy  from  the  devisor. 
Tliat  the  limitation,  under  tiie  construction 
we  have  adopted,  is  a  contingent  remainder, 
is  apparent  from  the  decisions  of  this  court, 
and  these  decisions.  It  is  believed,  are  in 
harmony  with  the  principles  of  the  common 
law  as  enunciated  by  the  most  approved  ao- 
thorities  in  other  jurlsdlctiona  In  Starnes 
V.  HIU,  112  N.  C.  1,  16  S.  E.  1011,  and  Clark 
V.  Cox  (at  this  term)  20  S.  E.  176,  we  quoted 
with  approval  the  language  of  Mr.  Gray  in 
tils  excellent  work  on  Perpetuities:  "That 
the  true  test  in  limitations  of  this  character 
is  that  if  the  conditional  element  Is  incorpo- 
rated into  the  description  of  the  gift  to  the 
remainder-man  [as  it  is  in  the  case  under 
consideration],  then  the  remainder  is  con- 
tingent; but  if,  after  the  woi-ds  giving  a 
vested  interest  a  clause  is  added  divesting 
it  the  remainder  is  vested.  Thus,  on  a  de- 
vise to  A.  for  life,  remainder  to  his  children, 
but  If  any  child  die  in  the  lifetime  of  A.  his 
share  to  go  to  those  who  survive,  the  share  of 
each  child  is  said  to  be  vested,  subject  to 
l)e  divested  by  lis  death.  But,  on  a  devise 
[as  in  the  present  case]  to  A.  for  life,  re- 
mainder to  such  of  his  children  as  syrvive 
him,  the  remainder  is  contingent"  In  Wat- 
son V.  Watson,  3  Jones,  Eq.  400,  the  devise 
was  to  A.  for  life,  and  a.%  his  death  to  such 
of  his  children  as  might  tlien  be  living,  and 
the  issue  of  such  as  might  have  died  leaving 
issua  It  was  held  ttiat  A.  was  tenant  for 
life,  "with  a  contingent  repialnder  in  fee 
to  his  children  who  may  be  living  at  his 
death,  and  to  the  Issue  of  such  children  as 
may  have  died  In  his  lifetime,  leavlni;  chil- 
dren." See  also,  Watson  v.  Smith,  10  N. 
C.  6,  14  S.  E.  640.  In  Williams  v.  Hassell. 
74  N.  O.  434,  the  court  said  that  "Inasmuch 
as  the  lands  are  devised  to  the  first  takers 
for  life  only,  with  remainders  to  such  of  their 
children  as  should  be  living  at  their  death, 
it  cannot  l>e  ascertained  now  who  are  to 
take  the  remainder."  In  Toung  v.  Toung, 
87  N.  C.  132,  2  S.  B.  78,  the  court  said: 
"The  contingent  remainders  limited  on  the 
termination  of  the  life  estate  are  to  such 
of  her  children  as  are  thai  living,  and  to 
the  then  living  issue  of  such  as  have  died 
leaving  issue;  so  it  is  impossible  to  tell  who 
will  be  entitied  when  the  life  tenant  dies." 
In  Ex  parte  Miller,  90  N.  O.  625,  there  was 
a  dieviae  of  land  to  A.  for  life,  wltii  remain- 
der to  such  children  as  she  may  leave  her 
surviving,  and  It  was  held  that  the  children 
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took  contingent  remainders, ,  Without  resort- 
ing to  the  text-books,  these  authorities  abun- 
dantly show  that  the  element  of  survlTorshlp 
In  our  case  fully  characterizes  the  Umltatton 
as  a  contlDgent  remainder. 

In  view  of  the  construction  we  have  placed 
upon  the  language  of  the  will  and  of  the  de- 
cisions of  our  own  court,  we  do  not  deem  it 
necessary  to  review  the  many  BngUsh  and 
other  cases  cited  by  counsel.  None  of  them 
are  directly  In  point,  and,  even  if  they  were, 
we  would  not  be  inclined  to  depart  from  our 
own  decisions,  which,  as  we  have  already  re- 
marked, are,  In  our  opinion,  well  supported 
by  principle  as  well  as  authority.  If  the 
will  should  read  as  we  have  construed  it  (and 
of  this  we  think  there  can  be  but  little 
doubt),  it  is  clear  that  these  remainders  are 
contingent.  The  case  most  strongly  pressed 
upon  US  on  the  argument  is  Ex  parte  Dodd, 
Phil.  Eq.  97.  The  decision  turned  upon  the 
construction  placed  upon  the  language  of  the 
will,  under  which  It  seems  that  the  limita- 
tion was  general;  that  is,  to  all  of  the  chil- 
dren of  the  life  tenant  or  the  Issue  of  such 
ehlldren.  The  element  of  survivorship  as  a 
condition  to  the  vesting  of  the  remainder 
was  considered  as  absent,  and  it  was  held 
that  the  remainder  was  vested  as  to  the 
children  living,  subject,  of  course,  to  open 
and  let  in  after-bom  children,  or  the  issue  of 
such  as  should  die  before  the  life  tenant 
That  this  is  the  ratio  decidendi  of  the  case  is 
apparent  from  the  opinion  of  the  court  in  Ir- 
Tin  ▼.  Clark,  98  N.  O.  437,  4  a  B.  30.  The 
limltatioh  there  was  "to  Margaret  Irvin  and 
her  husband,  during  their  natural  lives,  and 
to  descend  to  the  children  of  said  Margaret 
equally."  This  was  treated  as  a  vested  re- 
mainder, but  the  court  was  careful  to  say 
that:  "If  the  devise  had  been  to  those  chil- 
dren living  at  the  death  of  their  mother, 
there  would  have  been  a  contingent,  and  not  a 
vested,  interest  in  elth»;  for,  until  that  event 
occurred,  it  would  not  be  known  who  would 
take,  and  in  such  case  the  contingent  interest 
could  not  be  sold  by  a  court  of  equity.  But 
where  the  gift  is  gen^^l,  not  being  confined 
to  survivors  when  to  take  effect,  it  is  other- 
wise, and,  by  representation,  those  who  may 
afterwards  come  Into  being  are  controlled  by 
the  action  of  the  court  upon  those  whose  in- 
terests are  vested,  but  whose  possession  is 
in  the  future.  The  distinction  is  pointed  out 
by  Battle,  jr.,  delivering  the  opinion  in  Ex 
parte  Dodd."  As  we  have  seen,  the  remain- 
deni  to  the  sons  being  limited  only  to  such  of 
them  as  survived  their  mother,  and  Simpson 
Jarrett  Whltesides,  one  of  the  said  sons,  hav- 
ing died  in  1874,  t>efore  the  death  of  the  life 
tenant  in  1887,  it  must  follow  that  his  cbU- 
drcn,  the  plaintitrs,  acquired  the  interest  in 
controversy  as  purchasers;  and  the  only 
question  which  remains  to  be  determined  is 
whether  they  are  precluded  from  asserting 
their  title  by  the  conveyance  of  their  father, 
and  the  proceedings  for  partition  under 
Which  the  land  was  sold,  and  purchased  by 
T.20s.B.no.ll— 19| 


one  Davis,  under  whom  the  defendant  clatm& 
2.  If  the  view  we  hare  taken  of  this  lim- 
itation Is  correct,  it  is  hardly  necessary  to 
cite  authority  in  support  of  his  honor's  rul- 
ing that  the  plaintiffs  are  not  rebutted  by  the 
conveyance  and  warranty  of  their  father  in 
1867.  The  case  of  Flynn  v.  Williams,  1  Ired. 
609,  is  not  in  point  It  was  there  held  tiiat 
where  one  having  an  estate  of  inheritance  In 
possession  sells  the  same  with  general  war- 
ranty, his  heirs  are  bound,  whether  the  war- 
ranty t)e  lineal  or  collateral,  and  whether 
they  have  assets  or  not  In  the  present  case 
no  estate  whatever  vested  in  the  ancestor, 
and  his  children  who  take  as  purchasers  un- 
der the  wUI  are  therefore  not  bound  by  his 
warranty.  Even  had  a  life  estate  vested  In 
him,  his  warranty  would  likewise  have  been 
Ineffectual  by  way  of  rebutter.  Code,  { 1334; 
Stames  v.  Hill,  supra. 

8.  Were  the  plaintiffs  bound  by  the  sale 
for  partition?  It  appears  that  in  1870  John 
Kimberly  (who  had  purchased  the  Interest  of 
Simpson  Jarrett  Whltesides),  together  with 
the  life  tenant  Catherine,  and  the  other  con- 
tingent remainder-men,  united  in  a  petiti<m 
for  the  sale  of  the  land  in  paxtltion.  Undw 
a  decree  rendered  in  this  proceeding  the  land 
was  sold,  and  T.  K.  Davis  became  the  pur- 
chaser. The  defendant  claims  under  the  said 
Davis,  and  denies  the  claim  of  the  plaintiffs 
that  they  are  tenants  in  common  with  him  to 
the  extent  of  one-sixth  Interest  in  the  said 
land.  The  life  tenant  Catherine,  having  died 
in  1887,  the  plaintiffs'  contention  must  be  sus- 
tained, unless  they  are  bound  by  the  decree 
of  sal&  Neither  these  i>laintlffs  (if,  indeed, 
they  were  in  existence  at  that  time)  nor  their 
father  were  parties  to  the  proceeding,  but  it 
is  Insisted  that  they  were  represented  by 
others  of  the  same  class,  or  at  least  by  the 
life  tenant  It  is  plain  that  the  other  par- 
ties could  not  represHit  these  plalntiffa  as  a 
part  of  the  same  class,  and  upon  this  point 
it  is  only  necessary  to  refer  to  Irvln  v.  Clark, 
supra,  and  the  authorities  therein  cited. 
Equally  untenable  is  the  position  that  these 
contingent  remainder-men  were  represaited 
by  the  life  tenant  This  would  be  a  very 
radical  departure  from  well-settled  princi- 
ples, and  has  received  no  countenance  from 
this  court  In  Overman  v.  Tate,  114  N.  C. 
671.  10  S.B.706,we  quoted  with  approval  tba 
language  of  Lord  Hardwicke  in  Hopkins  v. 
Hopkins,  1  Atk.  590,  that  "If  there  are  ever 
so  many  contingent  limitations  of  a  trust  it 
is  an  established  rule  that  it  is  sufficient  to 
bring  the  trustees  before  the  court  together 
with  him  In  whom  the  first  remainder  of  in- 
heritance is  vested;  and  all  that  may  come 
after  will  be  bound  by  the  decree,  though  not 
in  esse,  unless  there  be  fraud  and  collusion 
between  the  trustees  and  the  first  person  la 
whom  the  remainder  of  Inheritance  Is  vest- 
ed." In  referring  to  the  application  of  this 
principle  in  one  or  two  Jurisdictions  where 
the  first  remainder  was  only  for  life,  we  stat- 
ed that  we  were  not  prepared  to  adopt  siicb 
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a  view,  and,  a  fortiori,  would  it  be  rejected 
ta  a  caie  lllce  tbe  present,  wbere  tbe  Umlta- 
tfons  are  not  in  trust,  but  purely  legal.  Un- 
4er  tbe  peculiar  circumstances  of  tbe  case  re- 
ferred to  we  applied  tbe  principle  declared 
hj  Lord  Hardwicke,  the  fact  tbat  tbe  limita- 
tions were  In  trust  not  baring  been  adverted 
to  in  a  previous  ruling.  The  decision  was 
not  based  upon  tbe  idea  tbat  tbe  cbild  of  An- 
nie was  of  the  same  class  as  tbe  Issue  of 
Oaswell,  but  tbls  was  mentioned  as  a  circum- 
stance tending  to  show  tbat  but  little  preju- 
dice would  probably  result  by  the  application 
of  tbe  principle  above  stated,  under  tbe  par- 
ticular limitations  then  before  us. 

4.  Neither  is  there  any  force  in  the  conten- 
tion tbat  our  case  falls  within  tbe  principle 
of  England  v.  Gamer,  00  N.  C.  197,  and  other 
decisions  in  which  the  court  has  gone  very 
far  in  sustaining  Judicial  sales.  It  is  not 
pretended  tbat  these  plaintiffs,  even  if  in 
esse,  were  represented  by  guardian,  or  any 
one  claiming  to  be  their  attorney.  Indeed, 
they  are  not  mentioned  as  parties  in  any 
stage  of  the  proceeding,  nor  is  there  any- 
thing in  tbe  decree  which  purports  to  bind 
their  contingent  Interests. 

5.  As  to  tbe  statute  of  limitations,  it  is  only 
necessary  to  say  tbat  It  did  not  begin  to  run 
against  these  plaintiffs  nntil  tbe  death  of  tbe 
life  tenant  in  1887.  Their  rights  accrued  on- 
ly npon  tbat  event,  and  It  Is  therefore  clear 
tbat  they  are  not  barred.  After  a  careful 
consideration  of  the  elaborate  brief  of  coun- 
sel, we  have  been  unable  to  discover  any  er- 
ror in  the  rulings  of  bis  honor.   Affirmed. 


(42  S.  C.  426) 

HARSHAIili  et  aL  V.  MARSHALL  et  aL 

(Snpreme  CSonrt  of  South  Carolina.     Nov.  2, 

1884.) 

CoNflTSnCTION  OF  WlLI^— LmiTATION  OVBB— D«V- 
IBBB'8  DbATS  without  ChILDRBN— L08T 

Will— Proof  of  Contents. 

1.  A  will  gave  land  to  testator's  wife  for 
Ufe,  to  be  divided  at  her  death  between  his  sons 
W.  and  J.,  to  be  held  by  "them  and  their  heirs, 
forever,"  and  provided,  further,  that,  "abould 
my  son  J.  die  leaving  no  children  to  inherit  the 
land  left  him  by  me  at  his  death,"  the  parcel 
of  land  so  left  him  shonld  be  sold,  and  the  pro- 
ceeds be  equally  divided,  etc  Stid,  that  the 
right  to  sell  tbe  laud  devised  to  J.,  and  to  dis- 
tribnte  the  proceeds,  was  not  dependent  on  the 
death  of  J.  without  children  dnring  the  life  of 
his  mother,  but  the  land  should  be  sold  if  3. 
died  at  any  time  without  children. 

2.  Where  evidence  of  the  contents  of  a  lost 
will  is  taken  before  the  clerk  of  the  circuit 
court,  the  order  of  proof  is  not  material. 

3.  Where  it  is  shown  that  a  will  admitted 
to  probate  before  the  war  of  the  Rebellion  was 
destroyed  during  the  war,  formal  evidence  of 
its  execution  need  not  be  given  before  proof  of 
its  contents  is  admissible. 

4.  The  qaestion  of  the  right  to  a  trial  by 
jury  cannot  be  raised  in  the  first  instance  in 
the  appellate  court 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;  Bmest  Gary,  Judge. 

Action  in  partltioln  by  Mary  Marshall  and 
others  against  J.  Thomas  Marshall,  William 


A.  Marshall,  and  others.  Judgment  for  tbe 
sale  of  the  land  was  rendered,  and  defend- 
ants appeal     Affirmed. 

Jones  &  Williams,  for  appellants.    R.  B.  A 

B.  B.  Allison  and  Wylle  &  Wylie,  for  re- 
spondents. 

McIVBR,  O.  J.  This  was  an  action  for  tbe 
sale  of  a  certain  tract  of  land,  situate  in 
Lancaster  county,  and  for  a  division  of  tbe 
proceeds  of  such  sale  among  the  several  par- 
ties entitled  thereto,  under  an  alleged  will  of 
one  John  Marshall,  in  certain  proportions 
mentioned  in  tbe  complaint;  and  also  for  an 
acooTmt  of  the  rents  and  profits  of  the  said 
land  from  such  of  tbe  parties  as  have  used 
and  occupied  the  same  since  tbe  interests  of 
tbe  plaintiffs  have  become  vested,  as  alleged. 
The  appellants  answered,  denying  all  tbe 
allegations  of  tbe  complaint,  and  claiming 
tbat  they  are  exclusively  entitled  to  tbe  land 
In  question  under  tbe  will  of  one  John  W. 
MarshalL  The  testimony  was  taken  (the 
most  of  it)  by  the  clerk,  under  the  provisions 
of  section  2210,  Gen.  St  1882,  and  the  same 
was  beard  upon  this,  with  some  additional 
taken  at  the  hearing,  by  bis  honor.  Judge 
Gary,  who  rendered  his  decree,  holding  that 
whUe  much  of  the  testimony  taken  by  tbe 
cleric  Is  inadmissible,  under  section  400  of  tbe 
Code,  there  was  abundant  evidence,  whicb 
is  free  from  objection,  that  John  Marshall 
made  bis  will  during  tbe  year  1840,  and  died 
in  April  of  the  same  year;  that  soon  there- 
after his  will  was  duly  admitted  to  probate 
in  tbe  iwoper  office;  that  tbe  original  will 
was  either  lost  or  destroyed  during  tbe  re- 
cent war;  tbat  its  contents  have  been  prop- 
erly proved;  and  he  therefore  found  "that 
John  Marshall  left  a  last  will  and  testa- 
ment, and  that  tbe  same  was  properly  ad- 
mitted to  probate,  and  tbat  Exhibit  A  of  tbe 
plaintiffs'  complaint  contains  a  correct  copy 
of  the  provisions  of  the  same."  Proceeding, 
then,  to  consid^  whai  was  tbe  proper  con- 
struction of  the  will,  he  held  tbat  tbe  land 
in  question  was  devised  to  tbe  testator's  wid- 
ow for  life,  with  remainder  to  bis  son  John 
W.  Marshall  in  fee  defeasible,  if  be  should 
die  without  children;  and  that,  tbe  widow 
having  died  in  1864,  and  tbe  said  John  W. 
Marshall  having  died  in  1888,  without  chil- 
dren, under  tbe  limitation  in  the  eleventh 
clause  of  the  will,  tbe  land  should  be  sold 
and  divided  as  dbrected  in  tbe  said  clause. 
He  therefore  rendered  Judgment  tbat  tbe  land 
be  sold,  and  the  proceeds  be  paid  over  "to 
the  plaintiff  or  their  attorneys,  in  accord- 
ance with  their  Interests  as  set  out  in  tbe 
complaint,"  and  reserved  tbe  question  as  to 
the  rents  and  profits  until  a  further  order  of 
tbe  court,  as  there  was  not  sufficient  evidence 
before  him  to  adjudicate  that  issue.  From 
this  Judgment  tbe  appellants  have  taken  this 
appeal,  based  upon  numerous  exceptions  set 
out  in  tbe  record.  It  is  proper  here  to  note 
tbat  a  manifest  inadvertence  in  the  decree, 
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wbereby  the  proceeds  of  tbe  sale  were  direct- 
ed to  be  paid  oyer  to  tbe  plaintiffs  only,  has 
been  corrected  by  a  notice,  served  on  api)el- 
lants'  attorney,  and  Incorporated  in  tbe  reo- 
•ord,  to  the  effect  "that  tbe  plaintiffs  conceded 
the  right  of  all  the  defendants  to  take  snch 
share  of  the  proceeds  of  the  land  according 
to  their  Interests  therein  as  set  forth  In  the 
complaint,  and  their  willingness  that  an  or- 
der be  taken  on  the  part  of  the  defendants 
directing  the  clerk  of  the  court  to  pay  over 
to  them  the  share  of  the  proceeds  in  con- 
formity to  the  allegations  and  prayer  of  tbe 
complaint"  The  exceptions  raise  two  gen- 
eral questions:  (1)  Aa  to  the  competency  and 
sufficiency  of  the  evidence  offered  to  estab- 
lish tbe  will  of  John  Marshall;  (2)  as  to  the 
construction  of  that  will.  We  will  consider 
tbe  second  question  first,  as  that  question  Is 
raised  by  one  of  the  exceptions  in  the  nature 
of  a  demurrer,  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  for,  if  the  construc- 
tlon  of  the  win  contended  for  by  appellants 
la  sound,  then  It  is  obvious  that  the  plaintiffs 
have  no  rights,  so  far  as  tbe  land  In  question 
is  concerned,  under  the  will  as  set  forth  In 
tbe  exhibit  to  the  complaint 

To  determine  the  question  as  to  tbe  proper 
construction  of  the  will.  It  Is  only  necessary 
to  set  forth  three  clauses  of  tbe  will,  which 
read  as  follows:  "(3)  I  leave  to  my  beloved 
wife,  her  lifetime,  the  plantation  whereon  I 
now  reside,"  besides  certain  personal  prop- 
erty therein  mentioned.  "(6)  I  give  to  my 
beloved  sons,  Wm.  K.  and  John  W.  Mar- 
shall, at  the  death  of  my  wife,  the  residue  of 
my  land,  being  the  plantation  whereon  I 
now  live,  commencing  at  tbe  Helckry  comer, 
mentioned  In  Robert's  tract,  to  extent  of  my 
land  boundary  west  of  the  Potter  road,  the 
same  to  be  equally  divided  between  them, 
giving  John  the  side  next  to  W.  W.  Bell's, 
witb  these  considerations:  that  each  one 
pay  to  me  or  my  executor  the  sum  of  six- 
teen dollars  yearly,  commencing  on  the  first 
of  Jan.,  1840,  for  the  support  of  myself  and 
wlte  during  my  lifetime  and  the  lifetime  of 
my  wife  sbould  she  outlive  me;  they,  refus- 
ing to  comply  with  said  terms,  forfeit  so 
much  out  of  tbe  said  lands  so  given  them, 
and  by  their  compliance  I  give  said  parcels 
of  land  to  them  and  their  heirs,  forever." 
"(11)  Should  my  son  John  W.  Marshall  die 
leaving  no  children  to  Inherit  the  land  left 
him  by  me,  at  bis  death,  it  is  my  desire,  and 
I  leave  it  as  my  will,  that  the  parcel  of  land 
•0  left  him  by  me  be  sold,  and  the  proceeds 
be  equally  divided  between  my  son  Samuel 
and  my  three  daughters,  Mary,  Susan,  and 
Sarah,  w  their  heirs."  Tbe  practical  inquiry 
Is  whether  the  testator  Intended  by  the 
words  which  be  has  used  in  the  eleventh 
clause  of  bis  will  that  tbe  fee  previously  giv- 
en to  John  W.  Marshall  by  the  sixth  clause 
•f  the  will  should  be  defeated  by  his  death 
without  children  during  the  lifetime  of  the 
widow,  or  by  his  death  without  children  at 


any  time  when  that  event  Shoold  occur;  for 
both  parties  concede,  and  the  circuit  judge 
so  holds,  that  John  took  a  fee  defeasible  up- 
on the  happening  ol  one  or  tbe  other  of  said 
contingenclea  Now,  which  of  these  contta- 
gencies  did  the  testator  contemplate?  Look- 
ing at  the  language  he  used,  especially  la 
the  light  of  the  surrounding  circumstances, 
as  It  is  permissible  to  do,  we  think  there  can 
be  no  doubt  that  the  testator  intended  that. 
If  John  W.  Marshall  should  die  at  any  time 
without  children,  then  the  land  given  him 
should  be  sold,  and  tbe  proceeds  be  equally 
divided  between  the  persons  named  in  that 
clause.  We  see  nothing  In  the  clause  which 
warrants  the  idea  that  tbe  testetor  Intended 
that  the  contingency  upon  which  tbe  estate 
previously  given  to  John  W.  Marshall  was 
limited  to  bis  death  during  the  lifetime  of 
tbe  widow;  and,  to  put  such  a  constructloB 
upon  the  will.  It  would  be  necessary  to  la- 
terpolate  words  Into  tbe  will,  which  no  court 
has  tbe  power  to  do.  Indeed,  it  seems  to  as 
that  the  express  language  of  the  clause  fet^ 
bids  such  a  construction,  for  the  direction  Is 
that  the  land  is  to  be  sold  at  the  death  of 
John  W.  Marshall,  which  clearly  indicates 
that  the  testetor  did  not  contemplate  the 
death  of  John  W.  Marshall  without  children 
during  the  life  of  the  widow,  for  that  would 
have  defeated  the  life  interest  of  the  widow, 
which,  certainly,  the  testator  did  not  Intend. 
Tbe  undisputed  testimony  shows  that  wbea 
the  win  was  made,  though  John  W.  was  a 
married  man,  be  had  no  children;  and  there 
was  a  probability,  at  least,  that  he  never 
wonld  have  any,  as  he  had  married  a  widow 
verging  upon  40  years  of  age,  who  had  never 
bad  a  cJiild  by  either  of  her  husbands;  and 
therefore  It  was  quite  natural  that  tbe  tes- 
tator should  contemplate  the  possibility  ot 
bte  son's  'death  without  children,  in  wbIA 
event  the  testator  would  very  naturally  de- 
sire that  the  property  sbould  go  to  bis  other 
children. 

It  Is  earnest!:^  contended,  however,  that  the 
construction  which  we  have  adopted  is  la 
conflict  with  the  decisions  In  this  stete,  and 
two  cases— VIdal  v.  Verdler,  Speer,  Bq.  4flSt, 
and  Blum  v.  Evans,  10  S.  O.  BS— are  matidty 
relied  npon  by  counsel  for  appellants,  ^e 
case  of  Presley  v.  Davis,  7  Bleb.  Bq.  106, 
was  also  cited;  but,  as  the  provisions  of  tbe 
will  there  construed  are  so  very  dlffereot 
from  those  of  the  will  upon  which  we  are  to 
pass,  it  will  only  be  necessary  to  point  out 
such  difference.  There  the  testetor,  by  bis 
will,  directed  that  his  estete  be  equally  di- 
vided among  bis  six  children,  followed  by 
these  words:  "If  any  of  the  aforesaid  chU< 
dren  should  die,  or  make  their  exit  without 
lawful  Issue,  then  their  portions  are  to  be 
equally  divided  among  the  remainder  of  tbe 
aforesaid  children."  And  It  was  held  that 
tbe  testeto^  meant,  If  any  of  the  children 
should  die  In  the  lifetime  of  the  testator, 
without  lawful  Issue,  then,  etc.  As  was  said 
by  Wardlaw,  Ota.,  in  delivering  the  opinten 
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of  the  court,  any  other  view  wonld  meet 
with  two  InBurmountable  obstacles:  First 
"It  Is  the  established  doctrine  that,  wherev- 
er the  gift  takes  effect  In  possession  Immedi- 
ately on  testator's  death,  words  of  survivor- 
ship refer  to  the  date  of  testator's  death,  and 
are  intended  to  provide  for  the  contingency 
of  the  death  of  the  objects  of  bis  bounty  In 
his  lifetime,  unless  some  other  point  of  time 
be  indicated  by  the  will.  If  the  enjoyment  . 
be  postponed  by  the  interposition  of  a  par- 
ticular interest,  such  as  a  life  estate,  or  by 
fixing  a  future  period  for  division,  such  as 
the  attainment  of  the  legatee  to  full  age, 
then  the  words  ot  survivorship  more  natu- 
rally relate  to  the  period  of  division  and  en- 
joyment" There  the  gift  took  effect  in  pos- 
session immediately  on  testator's  death, 
without  the  interposition  of  any  life  estate; 
while  here  the  gift  to  John  W.  Marshall  did 
not  take  effect  in  possession  immediately  up- 
on the  death  of  the  testator,  and  the  life  es- 
tate of  the  widow  was  Interposed.  The  sec- 
ond obstacle  which  the  appellants  encoun- 
tered was  that,  if  the  construction  contended 
for  by  them  should  prevail,  the  limitation 
over,  "dying  without  lawful  issuer  *  would  bo 
void  for  remoteness;  while  here  no  such  con- 
sequence would  .  follow,  as  the  limitation 
here  is  "die  leaving  no  children."  It  Is  very 
manifest,  therefore,  that  the  case  of  Pres- 
ley y.  Davla  is  not  applicable. 

Recurring,  then,  to  the  case  of  Tidal  y. 
Verdier,  supra,  we  find  there,  too,  a  striking 
difference  In  the  phraseology  of  the  will. 
There  the  testator,  after  giving  a  life  estate 
to  Ilia  wife,  iHToceeds  as  follows:  "After  the 
death  of  my  wife,  I  leave  to  my  nephew 
James  Felix  Vldal  the  whole  of  my  estate, 
both  real  and  persMial;  but,  In  the  case  of 
the  death  of  my  nephew  James  Felix  Tidal 
wjltboiit  Us  leaving  a  lawfully  begotten  child 
or  children,  then  and  in  that  case  the  whole, 
both  real  and  personal,  shall  be  divided 
among  the  rest  of  my  nephews  and  nieces, 
share  and  share  alike."  The  nephew  James 
Felix  Tidal  survived  the  life  tenant,  and  the 
question  was  whether  his  estate  thereby 
became  absolute;  and  this  depended  upon  the 
question  whether  the  testator  intended  that 
the  limitation  over  to  the  rest  of  the  nephews 
and  nieces  should  take  effect  only  in  the 
eyeot  of  the  death  of  James  Felix  during  the 
lifetime  of  the  life  tenant,  or  in  the  event 
of  his  death  at  any  time,  without  a  child  or 
children.  The  court  held,  "thought  not  with- 
out some  degree  of  doubt  and  hesitation," 
as  said  by  Harper,  Ch.,  in  delivering  the 
opinion  of  the  court,  that,  James  Felix  hav- 
ing survived  the  life  tenant,  his  estate  there- 
by became  absoluta  It  seems  to  us  that 
the  words  "but.  In  case  of  the  death  of 
James  Felix  without  children,  following  Im- 
mediately after  the  words  "and  after  the 
death  of  my  beloved  wife,  Sarah  Bennett 
I  leave  to  my  nephew  James  Felix  Vldal  the 
whole  of  my  eeiate,  both  real  and  personal," 
~4erms  importing  an  absolute  estate^— and 


followed  by  the  words  "tbea  and  bi  that 
case"  the  whole  estate  be  divided  among  the 
rest  of  his  nephews  and  nieces,  indicate  that 
the  testator's  int«>tion  was  tp  give  his  wliole 
estate  In  remainder  absolutely  to  James 
Felix;  but,  his  mind  being  at  the  moment 
directed  to  the  point  of  time  when  the 
widow  should  die,  it  very  naturally  occurred 
to  blm  that  his  favorite  nephew  might  then 
be  dead,  and,  If  so,  he  must  make  some 
other  disposition  of  his  property,  and  hoice 
he  used  the  appropriate  phrase  to  meet  such 
a  contingency,  "but  in  case  or'  the  death  of 
such  nephew  without  children,  then  the  rest 
of  his  nephews  and  nieces  should  be  sub- 
stituted in  his  place.  In  other  words,  the 
testator,  after  grivlng  his  whole  estate  to  his 
wife  for  life,  reached  the  point  when  he 
was  to  dispose  of  the  remainder  at  her  death, 
and  this  he  gives  to  James  Felix  absolutely 
If  he  should  then  be  alive,  or,  if  dead,  had 
left  children  who  would  inherit  such  absolute 
estate;  but,  contemplating  the  possibility 
that  James  Felix  might  then  be  dead  with- 
out children,  lie  substitutes  the  rest  of  his 
nephews  and  nieces.  The  language  of  the 
will  of  John  Marshall,  however,  admits  oC  no 
such  construction.  Here  the  testator,  after 
giving,  by  the  third  clause  of  his  will,  the 
land  in  question  to  his  wife  for  llfe^  by  the 
sixth  clause  gives  the  remainder  therein. 
In  fee,  to  his  two  sons,  John  W.  and  William 
K.  Marshall;  but  contemplating  not  only  the 
possibility,  but  the  probability,  that  John  W. 
might  die  leaving  no  children,  to  whom  his 
share  of  the  land  would  naturally  descend, 
he  proceeds,  in  the  eleventh  clause,  to  pro- 
vide for  such  a  contingency  by  declaring  as 
follows:  "Should  my  son  John  W.  Marshall 
die  leaving  no  diildren  to  Inherit  the  land 
left  him  by  me,  at  his  death  It  is  my  desire, 
and  I  leave  it  as  my  will,  that  the  pared 
of  land  BO  left  him  by  me  be  sold,  and  the 
proceeds  be  equally  divided  between  my 
son  Samuel  and  my  three  daughters,  Mary, 
Susan,  and  Sarah,  <»:  their  hebrs."  There  is 
not  a  word  here  to  Indicate  that  the  tes- 
tator intended  that  the  son  Samuel  and  the 
three  daughters  should  take  as  substltatea 
for  John  W.  in  case  he  died  during  the  life- 
time of  the  widow.  Indeed,  the  provision 
that  the  land  be  sold  at  the  death  of  John 
W.  utterly  refutes  such  an  idea.  In  fact 
we  are  unable  to  discover  anything  In  the 
terms  of  the  will  which  countenances  the  Idea 
that  the  son  Samuel  and  the  three  daughters 
were  to  take  only  in  the  event  that  John  W. 
should  die  without  childroi  during  the  life- 
time of  the  widow.  On  the  contrary,  the  ex- 
pression is  general,  "should  my  son  John  W. 
Marshall  die  leaving  no  children";  and.  In 
the  absence  of  any  words  limiting  that  event 
within  a  specified  period,  it  most  be  con- 
strued as  meaning  his  death  at  any  time  leav- 
ing no  children. 

In  Yates  v.  Mitchell,  1  Ridi.  Bq.  265,  the 
testator  gave  one  moiety  of  the  income  of  his 
estate  to  his  wify,  for  Ut<f,  and  the  other 
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moiety  to  hla  children  dtirhiK  tbe  Ufa  of  his 
wife,  and  then  prorlded  that,  after  the  death 
of  his  wife,  hla  estate  should  go  to  bis  chil- 
dren in  fee;  "and,  should  any  of  my  said 
children  die  without  leaving  lawfully  be- 
gotten issue  living  at  the  time  of  his,  her,  or 
their  death,  theo  the  share  or  shares  of  such 
child  or  children  In  my  estate,  so  dying  as 
aforesaid,  •  •  •  shall  go  to  the  survivor 
W  sorvlTors  of  my  said  children,  and  to  the 
issue  of  such  of  my  said  children  as  may 
have  prevloualy  died."  It  was  contended 
that,  upon  the  death  of  the  widow,  the  estate 
of  a  child  who  survived  her  became  abso- 
late,  and  the  case  of  VIdal  v.  Verdier,  supra, 
was  relied  upon  to  support  that  view;  but 
the  court  held  that  that  case  did  not  apply,  and 
upon  the  death  of  any  of  the  children,  at  any 
time,  without  issue,  the  share  of  the  child 
so  dying  would  go  over  to  the  survivors.  It 
seems  to  ua  that  Tates  v.  Mitchell  is  much 
more  like  the  present  case  than  Vidal  v. 
Verdier.  Harpw,  Oh.,  in  delivering  the  opii^ 
ion  of  the  court  in  Yates  v.  Mitchell,  said 
that  tlie  case  of  Vidal  v.  Verdier,  in  which 
he  had  likewise  delivered  the  opinion  of  the 
court,  "was  decided  on  this  principle:  that 
when  a  testator,  giving  in  remainder  after 
an  estate  for  Ufb,  uses  one  set  of  expressions 
denoting  that  the  remainder-man  is  to  take 
an  absolute  estate,  and  another  set  of  ex- 
pressions limiting  Urn  to  an  estate  for  life, 
irlth  remaindo!  to  his  issue,  this  apparent 
repugnancy  may  be  reconciled  by  restrict- 
ing the  dying  .without  issue  to  the  lifetime 
of  the  tenant,  for  life,  thus  permitting  every 
part  of  the  will  to  have  its  proper  effect.  If 
he  dies  during  the  lifetime  of  the  tenant  for 
Ufe^  leaving  issoe,  the  issue  will  take  as 
purchasers  under  the  will;  If  without  issue, 
the  limitatioD  over  will  have  effect;  bat,  if 
he  survives  the  tenant  for  life,  the  estate  is 
absolute.  8ucb  Is  in  every  case  a  reasonable 
and  iH-obable  Intention;  and  in  that  case 
there  were  circnxnstancea  to  satisfy  me  very 
fully  that  such  was  the  actual  intention."  It 
Is  T«y  obvious  that  the  case  of  Vidal  v.  Ver- 
dier,  thus  explained,  cannot  control  the  pres- 
ent case;  for  here  there  are  not  two  sets  of 
exTpreaaloBBr-oae  denoung  that  John  W.  Mar- 
fOiall  was  to  take  an  8.bBolate  estate,  aqd  the 
other  limiting  him  to  an  estate  for  life,  with 
remainder  to  his  issue,  and  a  limitation  over 
qpon  fUlure  of  issue-  On  the  contrary,  it  is 
dear  that  John  W.  Marshall,  by  the  sixth 
daose,  took  an  estate  In  fee  simple,  after 
which  thae  could  b^  no  remainder  to  his  is- 
sue; but,  by  the  operation  of  the  eleventh 
clause,  such  fee  became  defeasible  upon  his 
death  without  children,  whenever  that  event 
might  happen.  Carson  v.  Kennerly,  8  Blch. 
£q.  259;  Thomson  v.  Peake,  88  S.  O.  440, 
17  S.  B.  45,  725.  The  case  of  Blnm  v.  ESvans, 
10  S.  O.  56,  lesting  mainly.  If  not  enureiy, 
upon  Vidal  v.  Vordler,  need  not  be  consid- 
ered. 

We  agree,  therefore,  with  the  drcnit  judge 
la  flw  constraction  .vrhich  he  has  placed  up- 


on the  wlU  of  John  Bfarsball;  and  tiie  tvteil- 
ty-flrst  ground  of  appeal,  which  is  In  the 
nature  of  a  demnrrer,  cannot  t>e  sustained. 
It  is  necessary,  therefore,  to  consider  next 
whether  that  will  has  been  properly  estab- 
lished. As  has  been  stated,  much  the  great- 
er portion  of  the  testimony  was  taken  before 
the  clerk,  and  very  numerous  objections  to 
the  testimony  were  taken  and  noted;  but 
these  objections  were  of  the  most  general 
character,  and  therefore  tt  is  not  surprising 
that  the  circuit  judge  took  a  general  view 
of  the  objections,  for  it  does  not  a{)pear 
that  he  was  called  upon  to  rule  upon  any 
specific  objection,  based  upon  any  partlca- 
lar  ground.  It  Is  somewhat  dlfficnlt,  there- 
fore, for  OS  to  perceive  how  any  spedfic 
error  can  be  imputed  to  the  circuit  judge  in 
admitting  or  rejecting  any  testimony. 
There  can  be  no  doubt  that  much  at  the 
testimony  taken  by  the  derk  was,  aa  the 
circuit  judge  says,  Inadmissible,  under  sec- 
tion 400  of  the  Oode;  but  we  agree  with 
him  that  there  was  quite  sufiSdent  test!-' 
mony,  open  to  no-  valid  objection,  to  es- 
tablish the  will.  We  shall  not  undertake 
to  consider  all  the  vartons  objections  serla^ 
tlm  presented  by  the  numerous  exceptions, 
but  propose  rather  to  classify  them.  It 
seems  to  us  that  these  exceptions  may  be  re- 
duced to  the  following  classes:  (1)  Those 
which  are  inadmiaeible  under  sedion  400 
of  the  Oode;  (2)  those  which  are  objected  to 
as  mere  hearsay  evidence;  (S)  objections 
raised  to  the  order  in  which  the  testimony 
was  taken.  As  to  the  first  class,  we  think 
that  wherever  any  parQr  to  the  cause  was 
permitted  to  testify  as  to  any  transaction 
or  communication  had  with  a  person  then 
deceased,  under  whom  the  appeUants  claim 
as  devisees,  such  testimony  shonid  be,  and 
has  been,  rejected  as  incompetent  For  ex- 
ample, whenever  any  party  to  tljie  oaowwas 
permitted  to  testify  as  to  any  transaction  or 
communication  with  ;  John  W.  Marshall, 
such. testimony  should  be  rejected.  Second, 
all  mere  hearsay  testimony,  as,  for  instance, 
that  of  Groxton,  should  be,  and  has  been, 
rejected  as  incompetent  But  this  does  not 
indude  the  declarations'  or .  admissions  of 
the  appellants,  or  the  declarations  or  ad- 
missions of  John  W.  Marshall,  when  prov- 
ed by  persons  not  parties  to  the  cause,  and 
not  having  any  legal  Interest  therein. 
Third,  while  it  la  quite  true  that  when  U  Is 
proposed  to  set  up  a  lo^t  will  or  other  pa- 
per, the  proper  course  is  first  to  prove  the 
existence  and  loss,  of  such  paper .- before 
offering  any  evidence  as  to  its  contents, 
yet  where,  as  in  this  case,  the  testimony 
was  taken  before  the  derk,  and  not  before 
a  jury,  a  departure  from  this  order  will 
not  constltate  reversible  error,  provided 
proper  testimony  Is  Introduced  showing  ex-, 
istence  and  loss  of  the  paper.  In  this  con- 
nection it  will  be  well  to  note  that  it  1* 
earnestly'  contended  that  there  was'  no  le- 
gal eTldenoe  of  the  execution  of  this  wiU.. 
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But  when  It  la  remembered  that  this  will 
was  alleged  to  hare  been  executed  upward 
of  40  years  ago,  and  that  one  of  the  sub- 
scribing witnesses  was  dead,  and  that  the 
other  two  had  left  this  country,  and  had  not 
been  heard  of  in  more  than  20  years,  and 
therefore.  In  the  eye  of  the  law,  could  be 
regarded  as  dead,  it  could  not  be  expected 
that  very  strict  and  ample  proof  could  have 
been  made  as  to  the  formal  execution  of 
the  will.  But  as  it  has  been  held  in  Prater 
▼.  Whittle,  16  8.  G.  40,  and  Rumpb  y. 
Hlott,  35  S.  O.  444,  IS  S.  B.  235,  that  the 
admission  of  a  will  to  probate  supersedes 
the  necessity  for  formal  proof  of  its  execu- 
tion, especially  after  such  a  lapse  of  time; 
and  as  we  think  there  was  quite  sufficient 
evidence  that  this  will  had  been  admitted 
to  probate,  and  that  the  same,  as  well  as  the 
record  thereof,  bad  been  destroyed  during 
the  recent  war,  it  seems  to  us  that  the  way 
was  open  to  adduce  evidence  as  to  the  con- 
tents of  the  will,  which  we  think  was  fully 
established. 

It  was  contended  In  the  argument  here 
that  the  appellants  had  a  right  to  have  the 
question  of  their  exclusive  title  to  the  land 
passed  upon  by  a  Jury;  but  as  no  question 
of  this  kind  seems  to  have  been  raised  In  the 
court  below,  and  as  the  circuit  judge  was 
not  called  up<Mi  to  make,  and  did  not  make, 
any  ruling  upon,  that  point,  and  as  there 
is  Bo  exception  raising  any  snch  point,  the 
question  is  not  properly  before  ns,  and  we 
luive  no  power  to  determine  or  consider  It 
Ui  this  case. 

The  point  raised  by  the  twentieth  excep- 
tion, as  to  the  inadvertent  error  in  the  cir- 
cuit decree  in  directing  the  proceeds  of  the 
sale  to  be  paid  over  to  the  plaintiffs,  has 
already  been  disposed  of  by  the  consent  of 
the  plsintlffs  to  the  rectification  of  such  error, 
entered  upon,  the  record,  a«  hereinbefore  stat- 
ed. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court,  as  modified 
by  the  consent  of  the  plaintiffs,  entered  up- 
on the  record,  be  affirmed. 

POPB,  J.,  concom 


(tt  S.  C.  ttl) 

AITIjIi  el  aL  t.  OOLUMBIA.  N.  &  L.  B.  CO. 

(Supreme  Court  of  South  Carolina.     Oct  81, 

1894.) 

Eminbut  Domain— Damagbs  ton  RaiI/Boad  Right 
ov  Wat— Fetttion  for  Ambssmbmt— Jo- 

BIBDIOTIOXAI.  AVERMBNTB. 

1.  Th9  qneatloii  whether  a  petition  by  a 
landowner,  after  the  constmction  of  a  rail- 
road, for  the  asaeasment  of  damage*  for  the 
taking  of  a  right  of  war  over  his  land,  wae 
•officient  to  confer  jnrisdictioii,  is  not  proper^ 
1^  raised  by  an  appeal  from  an  order  refasing 
to  set  aside  an  order  complying  with  a  prayer  of 
the  itetition  for  the  Impaneling  of  a  jury  to  aa- 
BSBS  damages. 

2.0en.  St  i  1558,  anthorislng  an  owner 
of  land,  who  "shall  permit  the  person  or  cor- 
porati«n  acquiring  the  right  of  way  over  the 


same"  to  constmct  the  highway  withont  previf 
ooa  compensation,  to  demand  cnnpensation  aft- 
er snch  construction,  and  to  petition  for  an  a*- 
sessment  thereof,  applies  to  a  case  in  which  a 
railroad  company,  without  instituting  condem- 
nation proceedings,  constmcted  its  road  with- 
ont objection  from  the  landowner  or  by  his  im- 
plied permission,  provided  he  did  not  actually 
consent  thereto;  and  a  petition  for  asseesmeot, 
alleging  that  the  right  of  way  was  taken  "with- 
out the  consent"  of  the  owner,  is  sufficient 

Appeal  from  court  of  common  pleas,  New- 
berry county;  W.  H.  Wallace,  Judga 

Petition  by  Jacob  L.  Aull  and  B.  H.  AuU 
against  the  Columbia,  Newberry  &  Laurens 
Railroad  Company.  An  order  was  made 
granting  the  petition,  and  defendant  moved 
to  have  it  set  aside.  Said  motion  was  re- 
fused, and  defendant  appeala    Affirmed. 

Lyles  &  Muller,  for  appellant  Johnatene 
&  Cromer,  for  respondents. 

McIVER,  C.  J.  On  the  5th  of  June,  1801, 
the  respondents  filed  their  petition,  stating, 
among  other  things,  that  the  appellant  had 
constructed  its  railway  across  a  lot  of  land 
in  the  town  of  Newberry  belonging  to  peti- 
tioners, "and  that  the  said  right  of  way  was 
taken  and  occupied  without  the  consent  of 
the  said  owners,  and  not  in  the  manner  pro- 
vided by  law;"  and  after  alleging  that  the 
railway  had  been  completed  over  said  land 
within  the  period  of  a  year  prior  to  the  filing 
of  the  petition,  and  that  petitioners  had 
never  received  any  compensation  for  the 
land  so  occupied  by  the  railway  of  appelant 
although  repeated  demand  had  been  made 
for  such  compensation,  prayed  for  an  order 
directing  the  clerk  to  impanel  a  Jury  to  ascer- 
tain the  compensation  to  which  petitioners 
are  entitled,  in  the  manner  provided  by  law. 
On  hearing  the  petition,  his  honor.  Judge 
Wallace,  who  was  then  the  Judge  of  the  sev- 
enth circuit  In  which  the  town  of  Newberry 
Is  situated,  granted  an  order  bearing  date 
8th  of  June,  1891,  directing  that  the  petition 
be  filed  in  the  office  of  the  clerk  of  court  for 
Newberry  county,  and  that  said  derk  Im- 
panel a  Jury  of  12,  as  provided  by  law,  to  as- 
certain the  compensation  to  which  petltlcm- 
ers  are  entitled  for  the  use  of  their  land  occu- 
pied by  the  respondent  as  a  right  of  way. 
In  pursuance  of  this  order  the  said  clerk 
served  a  notice  on  appellant  that  he  would 
proceed  to  Impanel  a  Jury,  as  directed,  on 
Tuesday,  the  30th  of  June,  1891.  No  further 
steps  seem  to  have  been  taken  In  the  matter, 
for  the  reason,  as  alleged  by  the  petitioners, 
that  negotiations  for  a  settlement  without 
resort  to  legal  proceedings  wwe  pendln;;. 
On  the  2d  of  November,  1893,  appellant,  up- 
on an  affidavit  made  by  the  president  of  the 
defendant  company.  In  which,  among  other 
things,  it  was  stated  that  he  was  advised ' 
that  the  petition  did  not  set  forth  the  neces^ 
sary  Jurisdictional  facta,  "in  that  it  alleges 
that  the  said  right  of  way  was  taken  and 
occupied  without  the  consent  of  the  said 
owner,"  whereas  the  law  only  provides  tat 
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a  proceeding  of  tbis  kind  where  the  owner 
of  the  land  permits  the  company  to  enter 
upon  the  construction  of  Its  railway  without 
previous  compensation  (another  ground  was 
also  stated,  but  as  It  was  abandoned  at  the 
hearing  It  need  not  be  set  forth  here),  applied 
for  and  obtained  from  Judge  Wallace  a  rule 
requiring  the  petitioners  to  show  cause  be- 
fore him  why  his  order  of  the  8th  of  June, 
1891,  should  not  be  vacated.  To  the  rule 
the  petitioners  made  a  return,  supported  by 
an  affidavit  of  one  of  their  counsel,  and  upon 
these  papers,  together  with  an  affidavit  of 
the  president  of  the  defendant  company,  the 
motion  was  heard  by  Judge  Wallace,  who, 
without  assigning  any  reasons,  granted  an 
order  on  the  3d  of  November,  1893,  refusing 
the  motion,  and  disdiarging  the  rule.  From 
this  order  the  appellant  takes  this  appeal, 
upon  the  following  grounds:  (1)  "Because 
his  honor  held  that  the  allegation  In  petition- 
ers' petition,  'that  the  said  right  of  way  was 
taken  and  occupied  without  the  consent  of 
the  said  owners,'  does  not  necessarily  mean 
that  the  petitioners  did  not  permit  the  re- 
spondent to  enter  upon  the  construction  of 
the  highway,"  etc  (2)  "Because  his  honor 
should  have  held  that  the  petition  does  not 
contain  the  necessary  allegations  to  give  the 
court  Jurisdiction,  and  because  he  should 
have  granted  the  motion,  and  set  aside  the 
order  granted  by  him  on  8th  July  [a  mis- 
print for  "Juno,"  no  doubt],  1891,"  etc. 

Inasmuch  as  there  Is  nothing  in  the  record 
to  show  that  the  circuit  Jadge  held  as  is  im- 
puted to  him  in  the 'first  ground  of  appeal, 
that  ground  could  not  be  sustained.  But, 
as  the  same  question  is  practically  made  by 
the  second  ground  of  appeal,  this  will  make 
no  real  difference  to  the  appellant 

Before  proceeding  to  a  dlscussi<»i  of  tibe 
point  intended  to  be  raised  by  this  appeal, 
it  la  necessary  to  dispose  of  a  preliminary 
motion  to  dismiss  the  appeal  upon  the 
ground  that  the  order  from  which  the  {^i)eal 
Is  taken  Is  not  appealable.  As  the  denial  of 
the  right  to  appeal  is  a  serious  matter,  and 
tfaii  case,  owing  to  drcumstances  which  It 
is  needless  to  state,  cannot  be  determined  by 
the  full  court,  we  will  waive  any  decision  of 
this  question  at  this  time,  and  proceed  to 
consider  the  case  as  If  no  motion  was  made 
to  dismiss  the  appeal.  We  must  add,  how- 
ever, that  we  are  Inclined  to  think  that  there 
are  two  reasons  why  the  appeal  should  be 
dismissed:  (1)  Because  this  Is  a  special  pro- 
ceeding prescribed  by  statute  for  ascertain- 
ing the  amount  of  compensation  to  which  a 
landowner  may  be  entitled  when  his  land 
is  taken  (or  the  right  of  way  of  a  railroad 
or  other  similar  structure,  and  the  statute 
gi^es  no  right  of  appeal  from  any  action  of 
tile  court  or  Judge  thereof,  except  from  the 
verdict  rendered  by  tlie  :|ury.  Gen.  8t  i 
16B8.  (2)  Because  the  order  In  question 
really  determines  no  question  as  to  the  iner- 
ilB,  for  the  reason  which  will  hereinafter  be 
anggested.   Proceeding,  then,  to  consider  the 


case  aa  if  there  was  ao  motion  to  dlsmiaa 
the  appeal,  we  are  of  opinion  that  the  ap- 
peal cannot  be  sustained. 

In  the  case  of  Bailway  Co.  t.  Ridldml)er, 
88  8.  O.  308,  17  8.  B.  24,  it  was  held  by  this 
court  that,  the  statute  upon  this  subject  liav 
Ing  provided  no  mode  by  which  tlie  disputed 
right  of  a  landowner  to  compensation  for 
land  taken  as  a  right  of  way  by  a  railroad 
company  can  be  determined,  it  may  resort  t  > 
an  action  in  the  court  of  common  pleas  fo.* 
an  Injunction,  under  which  the  question  lu* 
right  can  be  detomlned  by  a  tribunal  com- 
petent for  the  determination  of  such  a  quea- 
tion.  If,  therefore,  the  object  of  the  appel- 
lant's motion  to  vacate  the  order  of  Stii  Juiks, 
1891,  was  to  determine  the  question  of  the 
right  of  petitioners  to  compensation,  such  a 
qaestlon  could  not  be  determined  In  tliat 
way,  and  the  merits  were  not  involved.  Ifc 
however,  the  object  of  appellant  was  to  quet;- 
tion  the  Jurisdiction  of  Judge  Wallace  to 
grant  any  order  in  the  premises,  upon  the 
showing  made  by  the  petitioners,  then,  as  it 
seems  to  us,  some  other  mode  of  proceecUn<s 
should  liave  been  resorted  to,— either  by  writ 
of  certiorari,  as  was  done  in  Ex  parte  Ben- 
nett, 26  S.  C.  817,  2  S.  B.  889,  w  possibly  by 
a  writ  of  prohibition,— though  we  are  not  to 
be  understood  as  deciding  what  would  be 
the  proper  mode,  for  all  that  we  do  decide 
is  that  this  appeal  is  not  a  proper  mode  of 
raising  the  question  of  Jurisdiction  in  this 


But,  as  the  question  of  Jurisdiction  has  been 
raised  and  argued,  it  may  be  well  for  us  to 
express  our  views  upon  the  subject,  with  a 
view  to  save  the  parties  from  unnecessary 
litigation.  We  do  not  think  that  the  allega- 
tion in  the  petition  "that  the  said  right  of 
way  was  taken  and  occupied  without  the 
consent  of  the  said  owners,  and  not  in  the 
mannor  provided  by  law,"  was  sufficient  to 
deprive  Judge  Wallace  of  Jm-Isdlction  to  issue 
the  order  of  8th  of  June,  1891.  Looking  at 
sections  1550,  1661,  Gen.  St,  as  one  act,  as 
they  in  fact  were  originally,  it  seems  to  na 
that  the  scheme  of  the  act,  which  was  not  an 
act  to  confer  the  right  to  take  or  condemn 
the  property  of  the  citizen  tor  the  construc- 
tion of  a  railway  or  oth»  like  structure,  but 
only  to  prescribe  the  manner  in  which  tills 
is  to  be  done,  and  the  mode  by  which  the 
amount  of  compensation  Is  to  be  ascertained 
{Railway  Co.  v.  Ridlehuber,  S8  S.  C,  at  pages 
312,  313,  and  17  S.  B).,  at  page  24),  speaking 
in  general  terms,  without  descending  to  da- 
tails,  was  that,  when  a  railway  company  d»< 
sired  to  use  the  land  of  another  as  the  right 
of  way  for  Its  road.  It  should,  before  entering 
upon  the  land  for  the  purpose  of  constructing 
its  road,  give  notice  In  writing  to  the  land- 
owno-  that  a  portion  of  bis  land  would  be  re- 
quired for  such  purpose;  and  if  the  landown- 
«e  dld:not  within  a  prescribed  time,  signify 
in  writing  his  refusal  of  consent  such  con- 
sent should  be  presumed,  and  the  railway 
company  might  proceed  with  the  constructloa 
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of  Its  road,  subject,  ^oWtlTer,  to  the  right  of 
the  landowner  to  move  for  an  assesBinent  of 
compensation  In  the  manner  subsequently 
provided  In  the  act  If,  howeyer,  the  land- 
o-wner  signified  his'  refusal  of  consent,  then  It 
became  the  duty  of  the  railway  company,  be- 
fore entering  upon  the  land  for  the  purpose 
of  constructing  Its  road,  to  Institute  the  pro- 
ceedings prescribed  for  a  condemnation  of 
the  land,  and  the  ascertainment  of  the  com- 
pensation to  which  the  landowner  may  be 
entitled.  The  act  then  provides,  in  section 
1658,  "If  In  any  case  the  owner  of  any  lands 
shall  permit  the  person  or  corporation  requir- 
ing the  right  of  way  over  the  same  to  enter 
upon  the  construction  of  the  highway  without 
previous  compensation,  the  said  owner  shall 
have  the  right,  after  the  highway  shall  have 
been  constructed,  to  demand  compensation, 
and  to  petition  for  an  assessment  of  the  same 
In  the  manner  hereinbefore  directed,"  which 
manifestly  refers  to  the  mode  of  proceeding 
prescribed  In  section  ISol,  where  the  land- 
owner has  refused  his  consent  In  writing,  to 
wit,  by  petition  to  the  judge  of  the  circuit 
for  the  impaneling  of  a  jury  to  ascertain  the 
amount  of  compensation  to  which  the  land- 
owner shall  be  entitled,  just  as  was  done  In 
this  case.  But  the  appellant  contends  that, 
inasmuch  as  the  petition  shows  on  its  face 
that  the  land  for  the  right  of  way  was  taken 
"without  the  consent"  of  the  owners.  It  fails 
to  show  that  the  petitioners  are  entitled  to 
Institute  this  proceeding  under  section  155& 
But  It  will  be  observed  that  the  language 
used  in  that  section  Is  dlff^-ent  firom  that 
used  In  sections  1560, 1551.  In  these  two  sec- 
tions the  word  used  is  "consent,"  and  It  Is 
manifest  that  the  legislature  was  providing 
toe  cases  In  which  the  landowner  signified 
his  consent,  either  expressly  or  presumably, 
to  tlie  entry  upon  his  land,  and  In  cases  which 
the  landowner  refuses  his  consent  in  the  man- 
ner provided,  to  wit.  In  writing,  while  In  sec- 
tion 1658  the  word  used  is  "p^mlt,"  showing 
an  Intention  to  provide  for  cases,  which  oft- 
entimes have  occurred,  where  the  railway 
company,  without  first  obtaining  the  consent 
of  the  landowner,  either  expressly  or  by  pre- 
sumption, has  been  suffered  or  permitted  to 
construct  Its  road  over  the  land  of  another. 
The  word  "consent"  Implies  some  positive  ac- 
tion, while  the  word  "permit"  implies  mere 
pasidvlty;  and  this  will  account  for  the 
change  In  the  phraseology  In  the  sections  re- 
ferred to,  as  It  must  be  considered  that  the 
legislature  Intended  to  provide  for  all  cases 
that  might  arlsa  If,  therefore,  a  railway 
company,  without  first  obtaining  the  consent 
of  a  landowner,  and  without  first  resorting 
to  the  proper  proceedings  to  condemn  the 
land,  and  have  the  compensation  to  which  the 
landowner  is  entitled  ascertained,  proceeds 
to  construct  Its  road  over  the  land  of  another, 
wltliout  objection,  or  by  the  implied  permla- 
•lon  of  the  landowner,  such  landowner  may, 
at  any  time  within  one  year  after  the  com- 
pletion ol  the  road,  under  the  provisions  of 


section  1SS8,  demand  compensation  1b  tlie 
manner  therein  provided.  The  judgment  of 
this  court  is  that  the  wder  appealed  tram 
be  affirmed,  without  prejudice  to  the  right  of 
the  appellant,  if  it  shall  be  so  advised,  to  In- 
stitute some  other  proper  proceeding  to  test 
the  right  of  the  petttloners  to  compenaatloa. 

POPE,  J.,  concurs. 


(95  Oa.  S12) 

HAWKINS  V.  DAIiB  et  ■!. 

(Snpreme  Court  of  Georgia.     Oct  22, 1884.) 

Recbiveb — Advehse  Claim  to  Assets  —  Rdi.b  to 

Sl'KREXDER  PO3SKS310S — Paktibs. 

Where,  after  the  intervention  of  an  ad- 
verse claimant  to  property  which  the  court 
holds  by  its  receiver  pending  the  aait  in  which 
he  was  appointed,  the  receiver  is  ordered  to  torn 
over  the  property  to  the  claimant,  upon  the  tat- 
ter's giving  bond  and  approved  security  for  the 
eveotnal  condemnation  money  in  the  causes  and 
the  bond  and  secoiity  are  given,  and  the  prop- 
erty is  turned  over  accordingly,  the  judge  can- 
not afterwards  malce  a  valid  order,  upon  a  rule 
brought  against  the  recover  alone  (even  if  the 
rale  was  bronght  prior  to  the  time  when  the  re- 
ceiver, by  virtue  of  the  previous  order,  parted 
with  possession  of  the  property),  requiring  the 
claimant  to  surrender  possession  of  some  of  the 
property  to  another  claimant  Under  such  tir- 
cumstancee,  the  hrst  claimant  would  be  entitled 
to  notice  of  the  application  to  dispossess  him. 
He,  and  not  the  original  receiver,  should  be  the 
party  respondent  in  the  application;  or,  if  not 
the  Boie  parhr,  he  shonld,  at  least,  be  a  joint 
party  with  the  receiver.  In  the  present  case 
the  order  to  dispossess  him  was  a  nullity,  and 
the  subsequent  order  directing  the  shenft  to 
enforce  it  was  erroneous. 

(Syllabus  by  the  Court) 

Error  trora  aaperior  court,  Wayne  county; 
3.  L.  Sweat,  Judge. 

Petition  by  Dale,  Dixon  fr  Co.  against  Hill, 
as  receiver,  for  the  delivery  of  Iron  rails. 
W.  S.  Hawkins,  a  claimant,  intorvened. 
From  an  order  granting  platntiS's  petition, 
the  Intervener  brings  error.    Reversed. 

The  following  is  the  ofScial  report: 

Upon  the  petition  of  Wheelwright  ft  Oo. 
against  Ellis,  sheriff,  et  aL,  Hill  was  appoint- 
ed temporary  receiver  of  a  certain  sawmill 
and  appurtenances  referred  to  in  the  peti- 
tion, as  stated  In  the  bill  of  exceptions;  but 
the  petition  and  order  thereupon  appointing 
the  receiver,  and  granting  injunction  against 
defendants  therein,  does  not  appear  in  the 
record.  Afterwards  a  further  order  was 
granted  at  chambers  by  the  judge  below,  al- 
lowing Hawkins  to  intervene  in  the  cause, 
and,  among  other  things,  ordering  that  npon 
Hawliins'  making  bond  with  security  in  a 
certain  sum,  conditioned  for  the  payment  of 
the  eventual  condemnation  money.  Hill 
should  turn  over  all  the  property  described 
In  the  original  petition,  and  all  that  had  come 
Into  his  possession  as  tenq^rary  receiver  to 
Hawkins,  and  thst  Hawkins  should  then  be 
empowered  to  operate  the  same  for  his  own 
profit,  until  further  order  and  decree.  The 
bond  was  made,  and  the  property  delivered 
to  Hawkins,  and  induded  in  this  propert? 
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BO  delivered  was  a  tramroad,  laid  with  rail- 
road iron  11  miles  or  more  In  length.  After- 
wards, Dale,  Dixon  &  Co.  presented  their  pe- 
tition to  the  Judge  In  chambers,  alleging  that 
among  the  property  In  the  possession  of  the 
receiver  were  165  tons  of  Iron  rails,  weigh- 
ing 35  pounds  per  yard,  the  greater  portion, 
If  not  the  whole,  of  which  was  laid  upon 
the  tramroad  leading  out  Into  the  forest  from 
the  mill;  that  this  Iron  was  the  property  of 
petitioners,  and  formed  no  part  of  the  estate 
for  which  the  receiver  was  appointed,  and 
should  be  turned  over  to  petitioners.  Upon 
this  petition,  it  was  ordered  that  the  receiver 
show  cause  why  the  prayer  of  petitioners 
tliat  the  rails  be  turned  over  to  them  should 
not  be  granted.  Service  of  tills  petition  and 
order  was  made  upon  the  receiver,  and  he 
filed  an  answer  to  the  petition,  in  which  an- 
swer he  alleged  that  he  waji  advised  and 
beUeved  that  the  iron  rails  referred  to  in  the 
petition  were  covered  by  a  mortgage  which 
had  been  executed  by  O.  W.  Haalam  to 
Wheelwright  &  Co.,  shown  in  the  amended 
petition  of  Wheelwright  &  Co.;  that,  said 
rails  being  in  the  possession  of  G.  W.  Has- 
1am,  and  the  court  having  appointed  respond- 
ent receiver  to  take  charge  of  all  said  proper- 
ty, be  should  not  be  required  to  deliver  tbe 
rails  to  Dale,  Dixon  &  Co.;  that  in  the  bill 
of  sale  made  by  O.  W.  Haslam  to  Hawkins, 
shown  in  the  intervention  of  Hawktais,  ap- 
peared the  item  of  railroad  iron  connected 
with  the  sawmill,  or  theretofore  used  by 
Haslam,  which  item  respondent  was  advised 
and  beUeved  covered  all  the  rails  referred 
to  in  the  petition  of  Dale,  Dixon  &  Co.,  and, 
the  rails  being  in  the  possession  of  Haslam, 
who  had  sold  them  and  yielded  possession  ot 
them  to  Hawkins,  and  the  bill  of  sale  having 
been  duly  recorded.  Dale,  Dixon  &  Co.  should 
not  be  heard  to  require  respondent  to  deliver 
the  rails  to  them;  that  the  court  had  al- 
ready ordered  respondent  to  deliver  all  the 
property  described  in  tbe  said  petition  of 
Wheelwright  &  Co.  to  Hawkins  upon  the  lat- 
tar's  giving  bond,  and  Hawkins  had  given  the 
bond,  which  had  been  approved  and  filed, 
and  respondent  could  not  deliver  tbe  rails  to 
Dale,  Dixon  &  Co.  without  violating  the  or- 
der, nor  without  great  injustice  to  Hawkins; 
that  respondent  was  advised  and  believed 
that  Dale,  Dixon  &  Co.  sold  the  rails  to 
Haslam,  and  took  his  notes  therefor,  thus 
parting  absolutely  with  the  title;  and  that  It 
would  be  Impossible  for  respondent  to  comply 
with  au  order  from  the  court  to  deliver  the 
rails  to  Dale,  Dixon  A  Co.,  because  there 
were  many  rails  in  use  at  the  m»»,  much 
more  than  165  tons,  and  all  of  the  rails  were 
laid  upon  the  tramroad,  and  there  were  more 
than  166  tons  so  in  use,  of  the  weight  of  86 
pounds  per  yard,  so  he  would  have  no  way 
of  identifying  the  166  tons  named  in  the  pe- 
tition. Upon  the  petition  and  answer,  the 
Judge  at  chambers  ordered  that  ttie  rails  be- 
longed to  Dale,  Dixon  &  Oa;  that  they  were 
takm  by  the  recover  a«  the  property  of 
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George  W.  Haslam,  and,  as  such,  were  turned 
over  to  Hawkins,  upon  his  Intervention;  that 
the  receiver. and  Hawkins  deliver  to  Dale, 
Dixon  &  Co.  within  30  days  the  165  tons  ot 
rails;  and  that,  upon  said  delivery,  Dale, 
Dixon  &  Co.  should  execute  a  bond  to  stand 
In  lieu  of  the  iron.  Hawkins  did  not  deliver 
the  Iron  in  compliance  with  this  order;  and 
at  the  May  term,  1891,  of  Wayne  superior 
court,  the  Judge  granted  a  rule  against  him, 
requiring  him  to  show  cause  why  he  should 
not  be  punished  for  contempt  Afterwards, 
at  chambers,  the  matter  came  on  to  be  heard. 
Hawkins  answered,  disclaiming  any  inten- 
tion to  be  in  contempt,  and  alleging  that  he 
declined  to  deliver  the  iron  because  he  had 
no  means  of  imowing  which  165  tons  he  was 
directed  to  deliver,  because,  unless  there  was 
a  particular  mark  of  Identity  on  the  rail  by 
which  it  can  t)e  pointed  out  so  be  would 
know  It  from  any  other,  he  ought  not  to  de- 
liver it;  that  the  order  furnished  him  with 
no  mark  of  Identity  of  the  particular  rails 
he  was  ordered  to  deliver,  and  there  was  no 
such  mark  upon  the  rails  known  to  him  as 
would  Justify  him  in  making  a  delivery;  that, 
when  the  sawmill  and  appurtenances  were 
placed  in  the  receiver's  hands,  the  tramroad 
went  Into  the  hands  of  the  receiver,  and  the 
court  exercised  control  of  the  same,  and  di- 
rected removal  of  obstructions  therefrom, 
and  also  ordered  the  receiver  to  turn  over 
the  property  in  his  hands  as  such  to  this  re- 
spondent upon  his  giving  bond,  which  bond 
be  had  executed  and  filed,  and  the  receiver 
had  turned  over  to  him  the  entire  tramroad; 
that  this  respondent  should  at  least  be  al- 
lowed the  privilege  of  being  heard,  upon 
proper  pleadings,  before  any  final  order  was 
passed  taking  the  property  from  him;  that 
there  has  not  been  any  proceeding  instituted 
against  him  for  the  Iron,  but  the  proceedings 
Of  Dale,  Dixon  &  Co.  were  against  the  re- 
ceiver; the  rule  to  show  cause  was  against 
the  receiver,  who  answered  the  rule,  and  up- 
on whose  answer  the  Judge  granted  the  order 
tar  deliv^ng  the  rails  to  Dale,  Dixon  &  Co. 
against  this  respondent,  who  at  no  time  was 
a  formal  party  to  the  proceedings,  and  who 
was  denied  the  privilege  of  submitting  the 
tacts  stated  above;  that  the  three  miles  of 
railroad  Iron  claimed  by  Dale,  Dixon  &  Co. 
had  been  bought  by  Q.  W.  Haslam,  who 
gave  his  notes  therefor,  several  of  which 
he  paid  to  Dale,  Dixon  &  Co.,  who  hold  the 
remainder  of  the  notes,  and  no  provision  was 
made  In  the  order  last  above  mentioned  for 
an  accounting  for  the  money  they  had  re- 
ceived, or  surrender  of  the  notes  they  hold; 
that  at  the  time  of  the  execution  of  the  mort- 
gage of  Wheelwright  &  Co.,  which  covered 
four  miles  of  railroad  iron,  O.  W.  Haslam 
only  had  in  his  own  right  a  traction  over  one 
mile  of  iron  rails,  except  tbe  three  miles 
which  he  had  at  that  time  contracted  tor 
from  Dale,  Dixon  &  Co.,  and  Haslam  must 
have  Included  said  three  miles  in  the  mort- 
gage, or  else  three  miles  belonging  to  some 
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one  dse,  to  which  he  had  no  pretended  clalni 
of  title  even;  and  that  said  three  miles  were 
Included  in  the  bill  of  sale  made  by  O.  W. 
Haslam  to  this  respondent,  and  Dale,  DIzon 
&  Co.  have  no  title  to  the  same,  and  on  this 
question  respondent  prays  the  right  to  be 
heard.  He  submitted  that,  under  these  facta, 
it  would  be  most  equitable  and  Just  to  him, 
aa  well  as  to  all  others  at  Interest,  to  have 
said  last-mentioned  order  revoked,  and  a  new 
hearing.  He  prayed  that  he  be  adjudged  not 
in  contempt;  that  he  be  granted  a  day  in 
the  court  to  be  heard  on  the  matters  above 
mentioned;  and  for  general  relief.  The 
judge  ordered  that  the  rule  against  Hawkins 
be  discharged;  that  the  case  be  not  reopened; 
but  that  the  order  awarding  the  iron  to  Dale, 
Dixon  &  Co.  stand;  and  that  the  sheriff  put 
them  in  possession  of  the  iron.  To  this  or^ 
der,  by  fast  bill  of  exceptions,  Hawkins  ex- 
cepted. The  nature  of  hla  assignments  of 
error  is  sufficiently  Indicated  by  the  allega- 
tlona  of  his  answer  above  set  forth,  except 
that  he  alleged  error  because  the  ordtt  di- 
rected the  sheriff  to  deliver  the  iron  without 
specifying  which  165  tons. of  35-pound  rails 
were  to  be  delivered,  but,  in  effect,  allowed 
Dale,  Dixon  &  Co.  to  take  whatever  thex 
claimed,  to  the  amount  that  they  claimed, 
and  that  he  was  not  allowed  to  be  heard  be- 
fore the  order  to  the  sheriff  was  granted. 

W.  G.  Brantley,  for  plaintiff  in  error.  Charl- 
ton, Mackall  &  Anderson,  for  defendant  in 
error. 

PBB  CURIAM.     Judgment  reversed. 


(93  Ga.  266) 

CITT  OF  ATLANTA  y.  GABBBTT. 
(Supreme  Court  of  Georgia.     Nov.  6,  1893.) 

COKSTKUCTION  OP  BbWEB— NOTIOB   Or  OBDINANOB 

—Assessments. 

1.  The  statute  ander  which  a  local  assess- 
ment was  made  upon  adjacent  property,  on  ac- 
count of  the  construction  of  a  sewer,  requiring 
that  the  notice  to  be  published  prior  to  the  final 
passage  of  the  ordinance  should  contain  a  state- 
ment of  the  size  of  the  contemplated  sewer,  a 
notice  that  the  sewer  would  be  "of  various  di- 
ameters," with  nothing  else  to  indicate  its  size, 
was  no  compliance  with  the  statute,  and  the  or- 
dinance thereafter  paased  was  Illegal  and  void. 
All  that  was  done  under  it  was  withont  author- 
ity of  law,  and  no  assessment  upon  adjacent 
property  on  acco^int  of  the  construction  of  the 
sewer  is  collectible. 

2.  The  ordinance  can  derive  no  aid  from  a 
proper  notice  published  prior  to  its  introduc- 
tion, the  statute  requiring  that  the  notice  should 
be  published,  not  before,  but  after,  the  ordi- 
nance was  introduced. 

3.  Where  the  scheme  of  the  statute  provid- 
ing for  the  construction  of  sewers  is  to  make 
or  authorize  local  assessments  upon  adjacent 
property  in  consideration  of  benefit  to  the  prop- 
er^ in  the  matter  of  sewer  connection,  a  mere 
atrip  of  land  lying  between  the  sewer  and  the 
next  proprietor  s  tract,  too  narrow  for  any  use 
in  which  local  sewerage  would  be  needed  or 
available,  is  not  assessable,  the  statute  not  con- 
templating the  assessment  of  any  property  oth- 
er than  that  which  eonid  ppssibv  be  benefited 
in  the  manner  indicated.     That  this  intervenins 


•trip  would,  dnee  the  construction  of  the  sew- 
er, be  desirable  property  for  the  adjoining  pro- 
prietor to  own,  and  would,  as  his  property,  be 
much  enhanced  in  value  by  reason  of  the  con- 
struction of  the  sewer.  Is  irrelevant. 

(Syllabus  by  the  Court.) 

Error  from  superior  coort,  Fnlton  oonnty; 
Marshall  J.  Clarke,  Judge. 

Petition  by  Sarali  B.  Gabbett  against  the 
dty  of  Atlanta  to  restrain  the  c(^ection  of 
executions  Issued  to  enforce  the  payment  ot 
assessments  for  sewer  construction.  From 
a  judgment  entered  on  a  vwdlct  for  plaintiff, 
and  from  an  otier  denying  a  new  trial,  de- 
fendant brings  error.     Affirmed. 

The  following  is  the  official  report: 

Mrs.  Gabbett  by  her  equitable  petition, 
sought  to  enjoin  the  dty  of  Atlanta  from  col- 
lecting two  executions, — one  Issued  to  enforce 
an  assessment  against  her  property  on  ac- 
count of  the  construction  of  wliat  is  known 
as  the  "Butler  Street  Branch  Sewer"  through 
her  property  In  Atlanta,  and  the  other  Issued 
to  collect  a  similar  assessment  on  account  of 
the  construction  of  what  is  known  as  the 
"Kice  Street  Sewer"  throu^  her  properly. 
The  Jury,  under  the  direction  of  the  court, 
made  a  verdict  in  favw  of  enjoining  alto- 
gether the  collection  of  the  first  execution 
mentioned,  and  of  enjoining  tiie  collection  of 
one-half  the  assessment  remaining  after  the 
deduction  of  certain  admitted  overcharges 
on  account  of  the  construction  of  the  Rice 
street  sewer.  The  motion  for  new  trial  made 
by  defendant  was  overruled,  and  it  excited. 
The  motion  contained  the  grounds  that  the 
verdict  was  contraey  to  law,  evidence,  etc. 
Also,  because  the  c(>urt  erred  In  admitting 
In  evidence,  over  defendant's  obJectl<xi,  the 
testimony  of  G.  W.  Adair,  to  th6  effect  that 
only  a  small  part  of  the  area  of  the  plain- 
tiff's property  was  susceptible  to  direct  drain- 
age by  the  sewers  cozMtructed  by  defNidant 
through  plaintiffs  property,  and  for  the  con- 
struction of  which  the  executions  In  question 
were  issued.  Defendant's  objection  was  that 
the  rate  and  method  of  the  assessments 
against  the  property  of  plaintiff  for  the  build- 
ing of  the  sewers  were  fixed  by  the  act  of 
November  8,  1889,  amending  the  chartM'  ot 
Atlanta,  and  that  it  was  not  competent  for 
plaintiff,  under  the  pleadings,  to  have  the 
question  of  the  reasonableness  or  unreason- 
ableness of  these  statutory  asseesments  sub- 
mitted to  the  Jury  on  the  testimony  of  wit- 
nesses. It  api>ears  from  the  petition  of 
plaintiff  that  the.questtoo  of  the  reasonable- 
ness of  these  assessments  Is  raised  by  her 
I>etItion,  it  being  alleged  by  her,  in  the  peti- 
tion, that  the  sewers  are  not  in  any  sense 
such  as  can  be  used  by  hw  for  draining  off 
the  water  that  falls  upon  her  property,  or  for 
the  connection  of  private  seweis  from  her 
property;  that  for  the  construction  of  one  of 
the  sewers  an  assessment  has  l>een  made 
against  her  property  for  429  feet,  whereas  a 
portion  of  It  does  not  pass  through  her  prop- 
erty at  all,  leaving  her  property  entirely,  and 
ro^ntaring  it  again,  bnt  nevertheless  all  daa^ 
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ged  to  tier  from  wbere  It  flnrt  enters,  to 
wliero  It  last  leaves,  ber  properly;  and  that 
there  Is  as  mnch  Incidental  benefit,  if  any  at 
all,  to  adjoining  property,  as  to  ber  prop- 
er^, the  sewer  being  constructed  Just  a  lit- 
tle oa  ber  side  of  the  line,  etc.  The  testi- 
mony was  also  objected  to  oa  the  ground 
that,  if  the  reasonableness  of  the  assessments 
oould  be  inquired  into  by  the  jury  at  all,  it 
was  only  competent  for  plaintiff  to  prove  the 
facts  as  to  the  location  and  description  of  the 
property,  the  location  and  character  of  the 
sewers,  the  capacity  of  the  property  for  sub- 
division and  improvements  and  the  like,  and 
leave  the  jury  to  draw  their  own  conclusions 
as  to  the  feasibility  of  draining  the  area 
of  plaintiff's  lot  by  means  of  these  sew^s. 
Def«idant  alleges  that  the  court  erred  In 
overruling  these  objections,  and  admitting 
the  testimony  of  this  witness  and  the  wit- 
nesses Williams  and  Smith  to  the  same  ef- 
fect, and  also  that  of  the  witness  Wilson  as 
to  the  size  and  cost  of  lateral  sewers  which 
would  be  necessaty,  in  the  opinion  of  the  wit- 
ness, to  drain  certain  parts  of  the  plaintiff's 
property.  Error  in  rejecting  testlmoDy  of- 
fered by  defendant,  tending  to  show  that  the 
strip  <rf  ground  belonging  to  plaintiff  lying 
on  the  north  side  of  Rice  street  sewer,  while 
too  narrow  or  shallow'  to  be  cut  into  building 
lots,  had  Iteen  greatly  enhanced  in  value  by 
reason  of  the  construction  of  the  8ew«r,  on 
account  of  its  lying  Immediately  between  oth- 
er vacant  property  fronting  on  the  south  side 
of  Pine  street  and  the  line  of  said  sewer; 
defendant  offering  to  prove  that  tlie  strip  of 
ground  in  question  was  worth  more  to  the 
owners  of  this  adjoining  vacant  property  than 
before  the  construction  of  the  sewer,  and  be- 
cause of  such  sewer  construction.  Error  in 
instructing  the  jury  to  return  a  verdict  en- 
Joining  defendant  from  further  prosecuting 
the  execution  for  $1,179  (m  account  of  the 
construction  of  the  sewer  known  as  the 
"Butler  Street  Branch  Sewff."  This  instruc- 
tion was  based  on  an  alleged  insufflciency  In 
the  description  of  the  size  of  the  sewer  in  the 
notice  published  after  the  introduction  of  the 
ordinance  under  which  the  aevee  was  built, 
and  before  the  passage  of  the  ordinance.  In 
this  notice  it  was  stated  that  the  sewer  was 
to  be  of  "various  diameters."  It  was  agreed 
on  the  trial  that  both  this  notice  and  the 
other  attached  to  defendant's  answer,  mark- 
ed "Exhibit  A,"  were  regularly  published 
as  required  by  law,  and  this  ruling  of  the 
court  was  based  solely  on  the  absence  of  a 
more  specific  statement  of  the  size  of  the 
sewer  in  the  notice  first  mentioned,— Exhibit 
B.  It  appears  from  defendant's  answer  that 
an  ordinance  for  the  construction  of  this  sew- 
er was  introduced,  and  the  notice  Exhibit  A 
was  given,  in  which  it  was  stated  that  the 
sewer  was  to  be  from  seven  feet  nine  inches 
to  nine  feet  In  diameter,  of  brick  and  stone, 
etc.,  but  for  wajit  of  accessible  funds  the 
oonstmctlon  of  this  sewer  could  not  be  pro- 
vided for  under  said  ordinance;  but  after- 


wards another  ordinance  ft>r  the  construo- 
tlon  of  the  same  was  introduced,  and  the  no- 
tice Exhibit  B  was  given.  Defendant  al- 
leges that  the  instruction  was  erroneous,  for 
the  following  reasons:  (1)  So  much  of  the 
act  of  1889  as  prescribe  that  notice  shall  be 
published  after  tho  introduction  of  the  ordi- 
nance, and  before  Its  psssage.  Is  directory 
merely,  so  that  the  notice  published  before 
the  introduction  of  the  ordinance  (that  in  Ex- 
hibit A)  waa  sufficient  (2)  The  question  ct 
compensation  for  the  right  of  way  of  the 
sewer  not  being  In  Issue  in  this  case,  and  the 
amount  of  the  assessment  being  fixed  by  stat- 
ute at  90  cents  per  front  foot  on  each  side  of 
the  sewer  constructed  through  plaintiff's 
land,  and  the  amoimt  of  said  assessment  be- 
ing stated  In  the  notice  in  question;  and  It 
being  admitted  by  counsel  for  plaintiff  that 
the  sewer  was  of  suitable  size  and  characto* 
for  the  proper  drainage  of  this  property  and 
the  section  of  the  city  It  was  constructed  to 
drain;  and  it  being  In  evidence,  plaintiff  be- 
ing a  nonresident,  that  her  resident  agent 
never  read  either  of  the  advertisements,  but 
had  actual  notice  of  the  facts  that  the  sewer 
was  to  be  constructed  and  was  being  con- 
structed, and  of  its  size  and  general  charac< 
ter;  and  it  being  admitted  that  the  sewer 
cost  more  than  $10  per  lineal  foot  to  build, 
and  the  evidence  being  uncontradicted  that 
the  construction  of  the  sewer  had  enhanced 
the  market  value  of  plaintiff's  property  in  a 
greater  sum  than  the  amount  of  the  assess- 
ments against  the  property  on  account  of  the 
construction  of  the  sewer;  and  It  being  also 
shown  that  the  notice  Exhibit  A,  which  had 
contained  a  statement  of  the  size  of  the  sew- 
er, was  published  In  October,  1890;  and  the 
act  of  1889  providing  tliat  a  substantial  com- 
pliance with  the  requirement  as  to  notice 
should  be  sufficient,— the  court  should  have 
held  that  the  omission  of  the  specific  state-, 
ment  of  the  size  of  the  sewer  in  the  notice 
Elxhiblt  B  was  immaterial,  or  should  have 
submitted  to  the  jury,  as  requested  by  de- 
fendant, the  question  of  whether  the  notice 
given  by  both  advertisements,  in  the  light  of 
all  the  facts  and  circumstances,  amounted 
to  substantial  compliance  with  the  act  of 
1889.  Error  in  dhrectlng  a  verdict  for  plain- 
tiff as  to  the  execution  for  $1,179,  for  the  fur- 
ther reason  that  actual  notice  to  plaintiff's 
agent,  as  shown  by  his  testimony,  dispensed 
with  the  necessity  for  constructive  notice  to 
plaintiff  by  publication,  or  at  least  such  ac- 
tual notice  aided  the  published  notice  to 
such  an  extent  as  to  make  the  omission  of  a 
specific  statemmt  of  the  size  of  the  sewer  in 
the  last  published  notice  harmless  to  plain- 
tiff, and  immaterial.  The  agent  in  question 
testified  that  he  was  only  plaintiff's  agent  for 
paying  tax  on  the  property;  that  he  was  her 
agent  when  this  sewer  was  built;  that  be 
knew  it  was  going  to  be  built,  and  when  it 
was  being  built,  and  took  no  steps  to  try  and 
st<v  it;  that  he  corresponded  very  little  with 
plaintiff  about  the  property,  except  aboat 
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paytDg  taxes,  etc.;  and  that  be  saw  neither 
of  the  notices,  and  made  no  objection  to  the 
eonstruction  of  the  sewer.  Error  in  submit- 
ting to  the  jury  the  question  of  the  reason- 
ableness of  the  assessments  against  plain- 
tiff's property  on  acconnt  of  the  oonstructlon 
of  the  Rice  street  sewer,  there  being  no  ques- 
tion of  the  sufficiency  of  the  notice  published 
as  to  that  sewer.  The  effect  of  tlie  Instruc- 
tion as  to  this  assessment,  defendant  alleges, 
was  to  altogether  disregard  the  rate  and  ba- 
sis of  assessments  fixed  by  the  act  of  1889t 
under  which  the  sewer  was  constructed,  and 
leaves  the  jury  free  to  ad<^t  a  dltferent  basis 
for  allowing  or  disallowing  the  assessments 
made  against  plaintiff's  property  than  that 
made  by  that  statute.  Defendant  says  the 
Instruction  was  erroneous  because  the  assess- 
ments were  valid  in  law,  and  ought  to  have 
been  upheld  by  the  court,  and  not  submitted 
to  the  Jury  at  all,  or,  if  at  all,  then  only  In 
so  far  as  to  ascertain  from  the  evidence  that 
they  were  made  In  conformity  to  the  act  and 
the  city  ordinance. 

J.  A.  Anderaon  and  Fultcm  ColvUlev  for 
plaintiff  in  error.  Hall  &  Hammond,  tor  de- 
fendant in  error. 

PBR  CURIAM.    Judgment  affirmed. 


(»3  Oa.  tin 

LONGING  et  al.  v.  LATHAM. 

(Supreme  Conrt  of  Georgia.     Nov.  6.  1893.) 

Sals  or  Lamo  bt  Admini8t&i.tob— DsouoTioir  a 
Pbics. 

A  public  sale  of  land  by  an  administra- 
tor, under  the  description  of  "a  certain  tract 
or  parcel  of  land  situated  in  the  9tb  district  of 
originally  Fayette,  now  Campbell,  county,  6a., 
being  one  hondred  and  aizty-five  acres  of  lot 
of  land  No.  129,  being  ail  of  said  lot  of  land 
except  thirty-seven  acres  in  the  northeast  comer 
*f  said  lot,'^  is  a  sale  by  the  tract,  and  not  by 
tlte  acre;  and  a  deficiency  in  the'  numtier  of 
acres  specified,  there  being  no  fraud  alleged,  is 
no  ground  for  making  any  deduction  from  the 
amount  of  the  purcnaseri  bid,  that  amount 
being  a  gross  sum  for  the  whole  tract  or  parcel 
sold. 
(Syllabus  by  the  Conrt) 

Error  from  city  court  «f  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  I.  W.  Latham,  as  administrator, 
against  T.  D.  &  J.  H.  Longlno,  on  a  prom- 
issory note.  From  a  judgment  entered  on  a 
verdict  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendants  bring  error. 
Affirmed. 

The  following  Is  the  official  report: 

Latham,  as  administrator  of  Fears,  sued 
T.  D.  &  J:  H.  Longlno  -upon  a  promissory 
note  for  $1,355  principal,  dated  November 
4, 1880,  and  due  November  4, 1881,  on  which 
11,140  were  paid  at  the  maturity  of  the 
note.  The  note,  a  copy  of  which  was  at- 
taclied  to  the  dedaratioii,  stated  that  it  was 
glv«i  "for  purchase  money  of  lot  129  In 
Mb  district  of  Fayette  originally,  now 
Oanpbell,  county,  Georgia,  containing  166 


acres."  Defendants  pleaded  that  plaintiff, 
as  administrator  of  Fears,  on  November  4, 
1890,  contracted  to  sell  them  165  acres  of 
land,  part  of  land  lot  129,  in  the  Red  Oak 
district  of  Campbell  county,  for  $2,085,  of 
which  they  were  to  pay  one-third  cash,  and 
give  their  notes  for  the  balance;  that  they 
paid  him  the  $660  cash,  and  gave  their  note 
for  the  balance  of  $1,355,  and  he  delivered 
them  his  written  obligation,  conditioned  to 
make  them  title  to  165  acres  of  land  of  said 
lot,  and  placed  them  in  possession  of  a  por- 
tion of  the  lot,  representing  It  to  ccmtain 
165  acres;  that  afterwards  they  discovered 
that  said  portion  contained  only  138  and  a 
fraction  acres,  whereupon  they  informed 
plaintiff  they  would  pay  no  more  than  the 
land  was  worth,  or  the  price  agreed  on,  and 
for  which  the  note  was  given,  abated  by  the 
value  of  the  deficiency  in  land,  to  wit,  25 
acres,  at  the  price  agreed  upon,  $12.33Vi  per 
acre;  and,  when  the  note  was  due,  they  paid 
him  $1,140,  and  declined  to  pay  more  until 
he  could  comply  with  his  contract  to  make 
them  a  deed  to  165  acres,  which  he  could  not 
do,  for  bis  entire  estate  bad  posaeasion 
of  or  title  to  but  140  acres,  after  deducting 
from  the  lot  the  37  acres,  as  mentioned  in 
the  contract.  They  prayed  a  decree  require 
ing  plaintiff  to  deed  to  them  the  140  acres, 
and  deliver  up  their .  notes,  canceled,  upon 
the  surrender  of  the  ttond  for  titles.  There 
was  a  verdict  for  plaintiff  for  $323.40,  prin- 
cipal, with  interest,  attorney's  fees  and  costs. 
Defendants'  motion  for  a  new  trial  was  om^ 
ruled.   . 

Dorsey,  Brewster  &  Howell,  for  plaintiffs 
In  error.  Gloin  ft  Slaton  and  Tlioa.  W. 
Tmtham,  lor  defendant  In  error. 

PBR  GIIRIAM.   Judgment  affirmed. 


(3S  Qo.  nx) 

MUTUAL  LIPB  INS.  00.  OF  NEW  TORK 
V.  MOSS. 

(Supreogte  Conrt  of  Creorgis.    Nov.  6^  1B080 

QiamsHicsHT— Failubr  to  Aksw^  -^  JuseiiairT 

BT  DSPAULT. 

Where  a  inmrnons  of  gamlilimeBt  re- 
quired the  garnishee  to  answer  at  the  December 
term,  1892,  of  the  city  court  of  Atlanta,  and, 
after  service  of  the  Bummons,  this  term  was 
abolished  by  the  act  of  November  SO,  1882, 
which  established  six  terms  annnally  of  said 
court,  beginning  with  the  January  term,  1893, 
and  provided  that  all  cases  then  pending  in 
said  conrt  should  t>e  triable  at  that  term,  it  was 
the  duty  of  the  garnishee  to  answer  at  tiuit 
term,  or,  failing  to  do  so,  by  tlie  ensuing 
March  term;  and,  having  failed,  there  was  no 
error  in  rendering  judgment  against  the  gar- 
nishee by.  default  during  the  latter  term,  jndg^ 
ment  having  been  pre^onsly  obtained  acainst 
the  defendant  in  the  suit 
(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Atlantai  Howard 
Van  EJpps,  Judga 

Gamibhment  by  H.  B.  Mosa  acainst  tbe 
Mutual  life  Insurance  Company  vl  New 
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Xorfc,  gamlBhee.  From  a  Judgment  reoder- 
ed  against  It  by  default,  garalsbee  brlnga  er- 
ror,  ikffirmed. 

J«a.  H.  Gilbert,  for  plaintiff  In  emr.    B. 
J.  Jordan^  for  defendant  In  error. 

PBK  CURIAM.    Judgment  affirmed. 


(93  Ga.  282) 

THOMPSON  T.  COMMERCIAL  GTJANO  CO. 

(Supreme  Coort  of  Georgia.     Not.  20.  1893.) 

Landlobd'8  Lun  on  Subtenant's  Chof  —  Sdb- 
tinant'b  Rbooubbe  against  Tenant— Notb  fob 
Rent— Dbfbnbbs  as  aoainst  Assionbb. 

1.  Where  ■  tenant  sublets  to  another  with- 
out the  consent  of  the  original  landlord,  the 
crop  produced  by  the  subtenant  is,  when  it  ma- 
tures, under  a  special  lien  in  favor  of  the  land- 
lord for  the  rent  owing  to  him  bj  the  principal 
tenant'  and  if  the  subtenant,  in  order  to  pro- 
tect himself  against  the  payment  of  doable  rent, 
where  this  stap  is  rendered  necessary  by  the 
default  of  the  principal  tenant,  applies  so  much 
of  his  crop  cr  its  proceeds  as  amounts  to  the 
rent  due  from  himself  to  the  principal  tenant 
to  the  payment  of  the  rent  due  from  the  latter 
to  the  original  landlord,  the  subtenant  thus  dis- 
charges his  own  rent  obligation  to  the  principal 
tenant 

2.  After  a  aubtenant  has  discharged  him- 
self, in  the  manner  above  indicated,  from  an- 
swering for  rent  to  the  principal  tenant,  the  lat- 
ter could  not,  by  distress  warrant  or  otherwise, 
compel  him  to  pay  rent,  or  any  part  of  it,  a  sec- 
ond time.  Nor  can  the  assignee  of  a  nonnego- 
tiable  promissory  note  given  by  the  subtenant 
to  the  principal  tenant  do  so,  although  such  note 
was  assigned  l>efore  the  crop  matmred,  and  be- 
fore the  note  becaine  due.  The  note  not  being 
negotiable,  the  assignee  thereof  stands  in  the 
shoes  of  the  payee,  and,  while  taking  his  rights, 
must  abide  by  his  obligations,  one  of  which  was 
to  protect  the  snbtenant  (the  maker  of  the  note) 
against  liability  to  the  original  landlord.  The 
act  of  September  27,  1883,  tonching  the  assign- 
ment of  rent  contracts,  does  not  enable  the  a»- 
•ignee  to  enforce  a  q>ecial  lien  for  rent  where 
the  assignor  himself  conld  not  have  enforced  it, 
by  reason  of  the  crop  being  bound  by  a  superior 
lien. 

(Syllabus  by  the  Court.) 

Error  from  superior,  court,  Washington 
county;  R.  L.  Gamble,  Judge. 

Action  by  the  Commercial  Guano  Com- 
pany against  W.  J.  Thompson  for  rent,  on 
ft'  distress  Trarrant  bas^d  upon  a  nonne- 
gotiable  promissory  note,  of  which  plaintiff 
■wtm  assignee.  A  verdict  was  directed  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  following  Is  the  official  report: 

The  Commercial  Ouano  Company,  upon- 
affidavit  of  T.  J.  Orr,  as  its  agent,  had  is- 
sued a  distr^n  warrant ,  for.  rent  against 
W.  J.  Thompson,  who  interposed  a  counter 
affidavit  After  the  introduction  of  the  evi- 
dence, the  Judge  presiding  directed  a  ver- 
dict tor  plaintiff,  and  to  this  ruling  defend- 
ant excepted.  Plaintiff  introduced  the  note 
upon  which  the  warrant  was  based. .  It 
was  dated  March  21,  1892,  signed  by  W.  J. 
Thompson,  made  payable  to  J.  P.  Thomp- 
son, Sr.,  payable  October  15,  1892,  and  was 
tot  rent  of  land  "on  the  Bnrch  place."     Up- 


on this  note  there  was  an  Indorsement-  of 
transfer  thereof,  for  value,  to.  the  CSom-- 
mercial  Ouano  Company,  March  21,  1892, 
signed  by  J.  P.  Thompson,  Sr.  The  testi- 
mony for  the  defendant  was  to  the  effect: 
T.  J.  Orr,  then  and  now  agent  for  the  Com- 
mercial Guapo  Company,  took  the  note 
knowing  that  W.  J.  Thompson  was  a  sub- 
tenant of  his  father,  J.  F.  Thompson,  Sr,, 
who  rented  the. place  from  Dr.  Cheatham. 
In  the  fall,  when  the  note  fell  doe,  W.  J. 
Thompson  carried  the  cotton  to  Orr  (or 
told  Orr  he  bad  the  cotton  to  pay  it),  and 
told  Orr  he  wanted  bis  note.  Orr  refused 
to  take  the  cotton  and  give  up  the  note, 
because  Dr.  Cheatham  was  there  ready  to 
levy  on  it  for  his  rent,  and  Orr  knew  he 
could  not  hold  it  against  Cheatham.  De- 
fendant could  not  get  his  note,  and  so,  ac- 
cording to  his  evidence,  turned  over  the 
cotton  to  his  father,  in  Orr's  presence;  and 
he  sold  it  to  Orr,  and  got  the  money,  and 
paid  it  to  Cheatham,  or  Orr  paid  it  to 
Cheatham.  Orr  got  the  cotton,  and  knew 
all  the  time  that  it  was  defendant's  rent 
cotton.  According  to  Orr's  testimony,  de- 
fendant turned  the  cotton  over  to  Cheat- 
ham in  payment  of  his  father's  rent,  and 
Orr  bought  the  cotton  from  Cheatham,  and 
paid  him  for  It,  as  a  cotton  buyer,  telling 
defendant  he  would  hold  defendant  respons- 
ible on  the  note.  Defendant  further  testi- 
fied that  Orr  insisted  on  his  giving  the  rent 
note  to  his  (defendant's)  father,  who  owed 
Orr,  and  Orr  got  the  note  f^om  defendant's 
father. 

PhUlips  &  Phillips,  for  plaintiff  in  error. 
Harris  &  Rawlings,  for  defendant  In  error. 

PBR  CURIAM.    Judgment  reversed. 


JAMBS  v.  TAYLOR, 


9S  Oa.  275) 


(Supreme  Court  of  Georgia.     Nov.  20,  1808.) 

£xbCUTI0N — ChXlM  BT  THIBO  7ABTT— GotTt'-DfeO' 
IJIBATIONS  BT  DBVENDANT  AB  TO  TiTLp. 

1.  Declarations  by  a  defendant  In  fi.  fa. 
against  his  title  to  property  in  his  possession  are 
not  admissible  Id  behtilf  of  a  claimant,  if  made 
after  the  Judgment  was.  obtained,  or  while  the 
litigation  was  pending,  and  with  reference  thera- 
to.     Code,  SS  3776,  3784,  snbd.  4. 

2.  It  not  appearing  'from  the  record  that 
the  cost  of  trying  the  claim  was  rendered' more 
or  less  by  reason  of  the  property  fonod  not  sub- 
ject being  included  in  the  levy  (the  whole  of 
the  evidence  brought  up  relating  to  the  prop- 
erty which  waa  found  snbjeet),  it  does  not  af- 
firmatively appear  that  there  waa  any  eirror  in 
rendering  judgment  against  the  claimant  for  all , 
the  costs  in  the  cit  im  case,  and  In  not  charging  ' 
the  plaintiff  with  any  part  thereof. 

3.  The  verdict  waa  warranted  by  the  efvi-  ' 
dence,  and  there  was  no  error  in  overruling  thr 
certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Rockdale  coun- 
ty; R.  H.  Clark,  Judge.  . 

Action  by  Joslah  James  against  W.  M. 
Taylor  on  the  iherits  of  a  claim  filed  by  plain- 
tiff, and  returnable  in  a  magistrate's  court, 
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against  certafn  personalty  levied  upon  by  de- 
fendant as  the  property  of  Moses  Curryi  de- 
ceased. IMalntlff  took  tbe  cause  by  certio- 
rari to  tbe  superior  conrt,  on  an  entry  of 
costs  against  him,  and  the  writ  was  over- 
mled.    PlalntlfF  brings  error.    Affirmed. 

A  fl.  f a.  In  favor  of  W.  M.  Taylor  against 
Moses  Onrry  was  levied  on  a  mare  and  other 
personalty,  as  the  property  of  Ourry,  and 
James  filed  a  claim,  returnable  to  a  magis- 
trate's conrt.  The  case  was  tried  on  appeal 
before  a  Jury  In  that  court,  and  the  Jury 
found  the  mare  subject,  but  the  other  proper- 
ty levied  upon  not  subject,  whereupon  the 
magistrate  entered  up  judgment  for  the  full 
amount  of  costs  against  the  claimant  Claim- 
ant took  the  cause  by  certiorari  to  the  su- 
perior court,  making  various  allegations  of 
error,  hereafter  to  be  mentioned;  and  there 
the  certiorari  was  overruled,  to  which  he 
excepts.  It  appears  that,  upon  the  trial 
in  the  magistrate's  court,  claimant  testified: 
That  he  bought  a  mule  from  Wblttaker  for 
defendant,  and  gave  his  note  for  it,  defend- 
ant being  also  on  the  note.  That  Whlttaker 
retained  title  until  the  mule  was  paid  for. 
That  defendant  paid  some  of  the  money  to 
Whlttaker  for  the  mule.  That  defendant 
lived  on  claimant's  lands  for  a  number  of 
years,  and  used  the  mule  on  the  place.  That 
the  mule  always  belonged  to  petitioner,  aft- 
er It  was  gotten  of  Whlttaker,  until  defend- 
ant traded  it  for  another  mule,  with  one 
Wlngate;  claimant  giving  defendant  leave 
to  so  trade  it,  provided  he  would  pay  the  dif- 
ference in  value  to  Whlttaker,  which  was 
done,  er  the  most  of  it  That  defendant,  with 
claimant's  consent,  traded  the  last-mentioned 
mule  to  Fleming  for  a  horse  or  mare,  and 
swapped  around,  and  then  traded  with  Mad- 
doz  for  the  mare  levied  on,  getting  some 
"boot,"  and  paid  some  of  the  balance  on  the 
Whlttaker  note;  leaving  some  $27.50  still  due 
on  it,  which  claimant  paid  Whlttaker  in  the 
fall  of  1889,  and  took  up  the  note.  The  ani- 
mals so  gotten  in  exdiange  were  claimant's 
property,  and  so  regarded  by  defendant;  nev- 
er belonged  to  defendant,  but  were  to  be  his 
when  fully  i>aid  for,  and  he  never  fully  paid 
them,  and  made  none  of  the  trades  referred 
to  without  the  consent  of  plaintiff.  That 
defendant  swapped  the  mule  gotten  of  Wln- 
gate to  Sawyer  for  a  horse,  and  brought  It 
home,  and  claimant  made  him  return  it  and 
get  the  mule  back.  That  Curry  is  dead. 
That  claimant  was  misled  in  suing  oat  an  at- 
tachment, not  knowing  how  to  get  at  his 
rights,  and  being  advised  to  sue  It  out  but 
was  afterwards  advised  he  was  proceeding 
wrong,  and  then  withdrew  it,  and  filed  the 
claim.  There  was  evidence  by  one  Sawyer  that 
be  did  make  the  swap  with  defendant  as  te»- 
tilled  by  claimant,  when  claimant  repudiated 
It,  and  he  gave  the  mule  back  to  defendant; 
that  this  was  In  1887.  Claimant  proposed  to 
prove  by  Sawyer  that  some  time  in  1890  he 
proposed  to  trade  with  defendant  for  the 
mare  now  levied  upon,  when  defendant  said 


be  could  not  trade  it  because  It  belonged  to 
claimant  This  evidence  was  repelled  on  the 
ground  that  it  appeared  that  this  statement 
was  made  after  plalntliTs  Judgment  against 
defendant  had  been  entered,  and  similar  tes- 
timony of  one  Swords  was  repelled  for  the 
same  reason.  Plaintiff's  fl.  fa.  was  issued 
upon  a  Judgment  rendered  in  March,  1890. 
Error  is  assigned  as  to  the  rejection  of  this 
offered  testimony.  Claimant  also  offered  in- 
terrogatories of  his  wife,  to  the  effect  that 
she  heard  defendant  say  many  times  that 
the  mare  belonged  to  claimant  one  time  be- 
ing when  plaintiff  and  defendant  had  a  trial, 
defendant  saying  plaintiff  could  get  nothing 
for  the  property  belonging  to  claimant;  that 
when  defendant  made  a  mortgage  to  claim- 
ant, claimant  telling  him  he  was  nneasy 
about  the  money  defendant  owed  him,  de- 
fendtCnt  said  the  property  belonged  to  claim- 
ant anyway,  and  It  was  unnecessary  to  give 
any  mortgage;  and  that  it  was  not  tme  that 
claimant  only  claimed  by  the  mortgage,  but 
he  claimed  by  agrreement  between  him  and 
defendant  Error  is  assigned  npon  the  re- 
jection of  this  testimony.  There  was  evi- 
dence for  plaintiff,  by  various  witnesses,  that 
defendant  was  in  possession  of  the  mare  lev- 
ied upon,  and  said  it  was  his  property;  that 
he  offered  to  trade  the  mare  to  one  Caw- 
thome,  claiming  it  as  his  own,  and  that 
when  defendant  left  claimant  took  out  an 
attachment  against  defendant,  and  placed  it 
it  in  the  hands  of  a  witness,  pointing  out  to 
him  this  mare  to  levy  on  as  defendant's 
property;  that  Wlngate,  Fleming,  and  Mad- 
dox,  when  they  traded  with  defendant  i>ald 
him  "boot";  that  Wlngate  spoke  to  claimant 
about  ti-ading  for  the  mule,  and  claimant  said 
it  was  all  right;  that  Whlttaker  would  not 
let  defendant  have  the  mule  unless  claimant 
would  stand  for  him,  and  clalmantand  defend- 
ant signed  the  note,  Whlttaker  retaining  title; 
and  that  defendant  traded  the  mole  to  Win- 
gate  before  It  was  paldk  for,  getting  $10  "to 
boot,"  which  he  paid  Wtilttaker  on  the  mule 
note,  defendant  and  claimant  paying  Whlt- 
taker for  the  mule.  It  was  alleged  that  the 
jury  found  contrary  to  the  law,  evidence,  etc, 
and  further  that  the  magistrate  erred  in  en- 
tering up  all  of  the  costs  against  claimant  , 
part  of  the  property,  levied  npon  having  been 
found  not  subject 

J.  N.  Olenn,  for  plaintiff  In  error.    J.  R. 
Irwin,  for  defendant  in  error. 

PBROURIASC  Judgment  affirmed. 


(W  Oa.  m) 
WHBSTBR  T.  DtTNDBB  MORTO.  &  TRUST 
CO. 

(Supreme  Conrt  of  Georste.     Nov.  20,  1898.) 
Rbb  Jodioata— CoifSSNT— Vbrdict  without  Judo- 

HltlTT — HOMBSTBAD  RiOHT — WAfVBB  —  PoWBBf 
OF  ATTORNBT— CONBBNT  TO  VbBOIOT. 

1.  Generally,  it  is  requigite  that  a  judgment 
be  entered  upon  a  verdict  in  order  that  the 
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principle  of  rea  Judicata  may  apply  and  operate 
as  a  bar  to  a  fature  action  from  the  same  cause; 
but  where,  In  the  court  below  and  in  this  court, 
counsel  on  both  sides  have  treated  the  verdict 
as  serving  the  office  of  judgment  as  well  as  of 
Terdlct,  any  objection  on  account  of  the  failure 
to  enter  up  judgment  may  be  considered  as 
waived.  This  is  so  more  especially  where  the 
record  shows  that,  by  agreement  at  the  time 
the  verdict  was  rendered,  indulgence  upon  it 
was  to  be  granted,  and  that  the  indulgence  stip- 
ulated for  was  in  fact  granted,  and  there  is  no 
suggestion  that  the  verdict  was  ever  set  aside 
or  modified,  or  that  there  was  any  order  for  an 
arrest  of  judgment. 

2.  Where  husband  and  wife  mortgaged 
premises,  and  after  foreclosure,  and  after  the 
mortgage  fi.  fa.  was  levied,  the  wife  interposed 
a  claim  to  the  property  based  on  an  alleged 
homestead  right  In  behalf  of  herself  and  minor 
children,  the  adjudication  of  this  claim  against 
her  will  bar  a.  subsequent  claim  interposed  by 
her  husband  in  behalf  of  the  same  beneficiaries, 
and  founded  on  the  same  homestead  right; 
and,  if  the  husband's  claim  be  founded  on  a 
homestead  right  asserted  and  established  after 
the  mortgage  was  executed,  this  new  right  is 
unavailable  as  against  the  mortgage,  the  note 
secured  by  the  mortgage  waiving  homestead  on 
its  face,  and  the  mortgage  itself  waiving  and  re- 
nouncing the  benefit  of  the  exemptions  provided 
for  by  law. 

3.  A  verdict  rendered  by  consent  of  parties, 
and  which  covers  the  whole  scope  of  the  litiga- 
tion, is  a  verdict  upon  the  merits,  the  consent 
aet»3  upon  by  the  jury  being  in  the  nature  of 
an  admission  or  concession  by  the  losing  party 
that  the  merits  are  in  accordance  with  the  ver- 
dict. The  counsel  representing  a  party  litigant 
Is  competent  to  represent  his  client  in  agreeing 
to  a  consent  verdict,  although  the  client  be  a 
married  woman,  and  the  case  be  one  in  which 
a  right  of  homestead  is  asserted,  but  not  proved. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Washington 
county;   R.  L.  Gamble,  Judga 

Action  by  the  Dundee  Mortgage  &  Trust 
Company  against  G.  W.  Webster  and  others 
to  foreclose  a  mortgage.  Defendant  G.  W. 
Webster,  as  next  friend  of  bis  children, 
claimed  part  of  the  mortgaged  land.  The 
part  so  claimed  was  found  subject  to  ttae 
mortgage,  and  he  brings  error.    Affirmed. 

The  following  la  the  official  report: 

A  mortgage  fl.  fa.  In  favor  of  the  Dundee 
Mortgage  &  Trust  Ciompany  against  T.  C. 
Webster  and  Mrs.  M.  A.  Webster  was  levied 
upon  a  tract  of  land  of  560  acres  as  the  prop- 
erty of  defendants.  The  northwestern  undi- 
vided half  of  the  land  was  sold,  and  the 
southeastern  undivided  half,  containing 
283^  acres,  was  claimed  by  Mrs.  M.  A.  Web- 
ster as  the  homestead  property  of  herself 
and  her  five  minor  children.  This  claim  was 
dismissed  on  motion  of  claimant's  counseL 
A  claim  was  again  Interposed  by  Mrs.  Web- 
ster for  herself  and  minor  children,  alleging 
that  the  property  was  their  homestead  prop- 
erty, and  there  was  a  verdict  finding  the 
property  subject  Afterwards,  claim  was  In- 
terposed by  G.  W.  Webster,  husband  of  Mrs. 
M.  A.  Webster,  as  next  friend  for  the  same 
minor  children,  alleging  that  the  property 
was  homestead  property  set  ^art  to  Mrs. 
Webster  and  said  minors.  Upon  the  trial  of 
this  claim,  the  proimrty  was  found  subject, 
and,  claimant's  motion  for  new  trial,  being 


overruled,  he  excepts.  The  motion  cantslaed 
the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.  Also,  because 
the  court  erred  In  ruling  that  the  cause  was 
res  adjadicata  Also,  because  the  court  erred 
In  admitting  In  evidence  the  fl.  fa..  In 
the  al>sence  of  the  necessary  affidavit  to 
subject  homestead  property.  It  does  not  ap- 
pear from  the  motion  what  objection  was 
made  to  ttals  evidence  when  ottered.  Upon 
the  trial,  plaintiff  Introduced  the  mortgage, 
which  was  dated  February  15, .  1882,  and 
was  given  by  T.  O.  Webster  and  his  wife 
and  Mrs.  M.  A.  Webster  and  her  hnsbajid  to 
plaintiff,  and  covered  the  land  In  question; 
also,  the  fl.  fa.,  the  first  claim  and  order  dis- 
missing the  same,  and  the  second  claim  and 
verdict  upon  the  same.  Claimant  testified 
that,  when  the  levy  was  made,  Mrsi  Webster 
Interposed  her  claim,  which  was  afterwards 
withdrawn  by  consent;  that  aft^wards, 
when  the  sheriff  was  proceeding  to  sell,  she 
Interposed  another  claim,  and  by  consent  of 
counsel  a  verdict  was  rendered  against  her, 
she  not  being  present;  that  the  consent 
whereby  the  verdict  was  obtained  was  not  to 
enforce  any  judgment  within  four  years; 
that  afterwards  be  learned  from  counsel  that 
claimant  was  only  to  have  two  years;  that 
Mrs.  Webster  was  in  possession  at  the  date 
of  the  mortgage;  that  the  original  homestead 
property  has  been  sold  for  $1,000,  and  $800 
of  It  was  paid  for  the  tract  levied  oa  and 
claimed,  the  balance  of  the  money  going  to 
Improve  the  place.  Counsel  for  claimant  in 
the  second  claim  testified  that  when  the 
verdict  was  given  In  that  case,  over  two 
years  before,  the  merits  of  the  case  were 
not  entered  Into,  but  the  verdict  was  by  con- 
sent without  testimony;  and  that  plalntiflTs 
counsel  agreed  to  stay  execution  for  some 
time,  but  for  bow  long  be  did  not  remember. 
Other  evidence  was  Introduced  by  claimant, 
showing:  Mrs.  Webster,  as  the  head  of  a 
family  comimsed  of  herself  and  three  minor 
children,  applied  for  a  homestead  and  ex- 
emption, attaching  to  h^  petition  schedules 
of  what  she  alleged  to  be  the  property  she 
desired  set  apart,  being  certain  land  and 
personalty,  and  the  homestead  was  granted 
In  June,  1869.  Afterwards,  upon  petition  of 
herself  and  her  husband  to  the  judge  of  the 
superior  court,  appointment  of  guardian  ad 
litem  for  the  children,  answer  by  him,  etc., 
an  order  was  passed  by  such  Judge  in  Jan- 
uai7,  1880,  allowing  sale  by  them  of  the 
homestead  property,  and  reinvestment  In  the 
property  levied  upon.  After  this.  In  Decem- 
ber, 1892,  Mrs.  Webster,  by  her  petition  to 
the  ordinary,  alleged  that  she  previously  ob- 
tained a  homestead  and  exemption;  that  her 
application  therefor  was  Incorrect,  as  it  stat- 
ed that  she  was  the  head  of  a  family,  she 
being  at  the  time  a  married  woman;  that 
her  application  was  also  defective  because  it 
failed  to  show  that  her  husband  had  refused 
to  apply  for  the  homestead  and  exemption, 
and  did  not  state  that  the  property  out  of 
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which  the  homestead  and  exemption  were 
•ought  was  his  property;  that  both  of  these 
omissions  were  the  trnth  of  the  case,  and 
should  have  been  so  stated;  and  that  she  now 
prayed  that  her  original  petition  be  so  cor- 
rected and  amended  as  to  conform  to  law 
and  the  facts.  She  further  prayed  that  her 
amended  petition,  when  allowed,  should  be 
in  the  place  of  her  origrtnal  petition,  and  be 
taken  and  allowed  as  a  part  of  the  proceed- 
ings to  obtain  the  homestead  and  exemption 
set  apart  to  her  by  the  ordinary  In  June, 
1869;  and  that  the  usual  notice  might  Issue 
and  be  published  as  required  by  law.  Upon 
this  petition  the  ordinary  ordered  that  clta^ 
tion  Issue  and  be  published  as  required  by 
law,  which  was  done;  the  form  of  notice  be- 
ing that  Mrs.  Webster  had  applied  to  amend 
her  original  petition,  and  the  ordinary  would 
pass  upon  the  same  on  a  day  named.  Upon 
the  petition  was  Indorsed,  "Approved  and  or- 
dered to  record  January  28,  1803,"  signed  by 
the  ordinary.  For  the  plaintiff,  its  attorney 
testified:  He  did  not  consent  to  the  with- 
drawal of  the  first  claim,  and  objected  to  the 
withdrawal  of  the  second  claim.  Claimant 
was  not  present  at  the  trial  of  the  second 
claim,  and  witness  was  ready  with  proof  to 
condemn  the  property.  Claimant's  counsel 
proposed  to  witness  to  take  verdict  condemn- 
ing the  property,  provided  witness  would 
give  two  years  to  pay  the  debt  Witness 
consented,  verdict  was  taken,  and  witness 
waited  the  two  years  before  proceeding. 

J.  N.  Ollmore  and  Jordan  &  Tyson,  tor 
plalntlfl  In  error.  Bvans  &  Evans  and 
Hlnes,  Shubriok  ft  Felder.  for  defendant  In 
error. 

PBR  CUBIAM.    Judgment  affirmed. 


(IS  Ga.  »4) 
OITT  COCNOIL  OF  AUGUSTA  t.  LOM- 
BARD. 

(Supreme  Court  of  Georgia.     Nov.  27,  1893.) 

OWNBB  OF  WaTHR  PoWBB— RlOKTS   ASD  DUTIBB— 

Rbmoval  or  Watbh  Oatbs  —  Conskqceht  In-- 

JTBIBS  TO  PROPBRTT  —  EXTBAOBDINABT  IIYOODS 
— EVIDBNOI— Ofiniokb. 

1.  Where  a  broad  scheme  of  manufactur- 
ing by  the  use  of  water  power  embraces  the 
duty  on  the  part  of  the  owner  of  the  water  to 
furnish  an  adequate  and  continuoua  supply  to 
numerous  separate  and  distinct  manufacturing 
establishments,  and  to  keep  the  canal,  its  races, 
and  the  <4>emngs  of  such  races,  in  proper  con- 
dition for  that  purpose  with  reference  to  the  or- 
dinary stages  of  the  water,  anything  in  the  way 
of  removing  obstmctiona  to  the  free  flow  of  the 
water,  wliich  is  necessary  or  proper  to  be  done 
In  order  to  perform  these  duties,  may  be  right- 
ly done,  although  the  doins;  of  it  will  render  the 
canal  and  one  or  more  or  its  races  more  snb- 
ject  to  overflow  in  times  of  liigh  and  extraor- 
dinary freshets,  and  one  or  more  of  the  manu- 
facturing establishments  may  thweby  be  ex- 
posed to  serious  damage  on  these  extraordinary 
occasions. 

2.  No  diligence  on  the  part  of  the  water 
owncT  to  anticipate  and  provide  against  eitraoi> 
illiiiir.v  Qduds  is  due  to  its  patrons,  except  such 


as  is  consistent  with  a  right  ];>erformance  of  the 
main,  constant,  and  regular  duties  above  re- 
ferred to.  If,  in  the  present  case,  the  removal 
of  the  structure  at  the  need  of  the  race  was  nec- 
essary or  reasonably  proper  as  a  means  of  fur- 
nishing at  ordinary  stages  of  the  water  a  con- 
tinual and  adequate  supply  to  the  establish- 
ments located  along  the  race,  the  removal  of 
the  structure  waa  not  wrongful  as  against  the 
plaintiff,  and  he  could  not  recover;  but  if  the 
removal  was  not  necessary  or  reasonably  prop- 
er for  this  purpose,  and  if  the  defendant,  in  the 
exercise  of  ordinary  diligence,  could  and  should 
have  foreseen  that  it  would  expose  the  plain- 
tifTs  establishment  to  damage  by  any  freshet 
not  higher  than  some  which  were  known  to 
have  previously  occurred  in  the  history  of  the 
same  general  manufacturing  enterprise,  then 
the  removal  would  be  wrongful,  and  the  plain- 
tiff.  If  injured  thereby,  might  recover. 

3.  Thecourt  erred  in  charging  the  jury  thus: 
"If,  however,  the  gates  were  not  origin^ly  put 
there  for  the  purpose  claimed  in  plaintiff's  snit. 
but  were  afterwards  used  by  the  city  for  that 
purpose,  and  so  known  to  the  plaintiff,  and  de- 
fendant knew  plaintiff  relied  upon  the  gates  for 
the  protection  of  his  property,  and  they  were 
really  necessary  to  protect  his  property,  and  the 
removal  of  the  same  was  the  direct  or  proxi- 
mate cause  of  the  damages  claimed,  then  the 
city  wonld  be  liable  for  such  damages  as  have 
heen  shown  to  flow  from  said  causes." 

4.  All  evidence  as  to  freshets  subsequent  to 
that  by  which  the  damage  complained  of  in  the 
declaration  was  done  was  irrelevant  and  inad- 
missible. 

5.  The  mere  opinion  of  a  witness  that  the 
damage  wonld  not  nave  been  done  if  the  condi- 
tions had  remained  unchanged  Is  not  admitsibie; 
bat  his  opinion,  together  with  the  facts  on 
which  It  was  fonnaed,  would  be  admissble. 
The  same  rule  holds  as  to  the  opinion  of  a  wit- 
ness that  the  current  by  which  the  damage  was 
done  came  down  the  race,  and  not  from  another 
direction. 

8.  That  the  plaintiff.  If  he  had  known  the 
act  complained  of  would  thereafter  be  done  by 
the  defendant  would  not  have  engaged  in  busi- 
ness where  he  did,  and  where  the  damage  was 
sustained,  was  irrelevant,  as  there  waa  no  stip- 
ulation between  the  parties  touching  the  mat- 
ter, and  nothing  was  said  on  the  subject  be- 
fore the  plaintiff  did  engage  in  bnsiness  at  that 
place, 

t.  The  court  erred  in  not  granting  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Richmond  coun- 
ty; H.  C.  Roney,  Judge. 

Action  by  Charles  F.  Lombard  against  the 
city  council  of  Augusta  to  recover  damages 
resulting  from  the  removal  of  water  gates  in 
the  Augusta  canal.  Verdict  for  plaintiff. 
From  an  order  denying  Its  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

The  following  is  the  ofBcIal  report: 

Lombard  sued  the  city  council  of  Augusta 
for  damages  resulting  from  the  removal  by 
the  defendant  of  water  gates  which  had 
been  put  In  the  second  level  of  the  Augusta 
canal,  at  the  entrance  of  the  headrace  which 
conveyed  the  water  to  the  plalntltTs  foun- 
dry. A  verdict  In  the  plaintiff's  favor  was 
rendered,  and  the  defendant  excepted  to  the 
overruling  of  its  motion  for  a  new  trial. 
The  declaration  was  filed  on  March  26,  1888. 
It  alleges  that  on  July  31,  1887,  and  for  a 
long  time  before,  the  plaintiff  was,  and  still 
is,  the  lessee  of  property  in  Augusta  on  the 
east  side  of  Kollock  street  and  Immediately 
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on  the  Boatta  side  of  the  third  level  of  the 
Augusta  canal,  on  which  property  be  was 
carrying  on  a  foundry  business,  the  ma- 
chinery of  which  foundry  was  run  by  water 
received  from  a  headrace  from  the  second 
level  of  the  canal,  for  which  water  he  pays 
the  defendant  a  large  rental;  that,  at  the 
time  of  the  building  or  cutting  of  the  head- 
race, strong  and  substantial  water  gates, 
with  solid  brick  abutments,  were  construct- 
ed at  the  point  where  the  headrace  leaves 
the  second  level  of  the  canal,  and  the  main 
object  In  constructing  the  water  gates  was 
to  regulate  and  control  the  volutae  of  water 
passing  through  the  headrace  daring  periods 
of  very  high  water  In  the  Savannah  river, 
and  consequent  high  water  In  the  second 
level  of  the  canal;  that,  early  in  the  spring 
of  1887,  the  defendant  had  the  water  gates 
taken  out,  notwithstanding  plaintiff's  objec- 
tions, who  earnestly  protested  at  the  time, 
and  notified  the  defendant's  officers  and 
agents  superintending  the  removal  of  the 
gates  that  the  effect  thereof  would  be  to  se- 
riously damage  him  at  times  of  high  water; 
that  in  consequence  of  said  removal,  on  Sun- 
day, July  31,  1887,  when  the  Savannah  river 
reached  its  highest  stage,  large  and  unusual 
quantities  of  water  flowed  from  the  head- 
race In  such  volume  as  to  run  over  the 
banks  or  dama  of  the  headrace,  which  dams 
of  the  headrace  were  lower  by  one  or  two 
feet  than  the  dam  of  the  second  level  of 
the  canal,  by  which  sixty  feet  or  more  of  the 
bank  or  dam  next  to  his  foundry  yard  and 
buildings  was  washed  away,  and  large  quan- 
tities of  water  precipitated  upon  his  prem- 
ises; that  the  loss  thereby  resulting  to  him 
was  caused  by  the  negligent,  reckless,  and 
unnecessary  removal  of  the  water  gates, 
which  bad  been  constructed  for  the  purpose 
of  guarding  against  the  very  character  of  in- 
juries herein  complained  of,  and  but  for 
their  removal  the  damage  woidd  not  have 
been  done  him;  and  that  defendant  is  the 
owner,  and  has  sole  control,  supervision,  and 
management,  of  the  canal  and  Ite  branchefB. 
In  addition  to  the  plea  of  not  guilty,  the 
defendant  sets  up  the  following:  The  gates 
were  not  constructed  to  regulate  and  con- 
trol the  volume  of  water  passing  through 
the  headrace  during  periods  of  very  high 
water  in  the  Savannah  river  and  conse- 
quent high  wato:  in  the  second  level  of  the 
canal,  but  aa  head  gates  of  the  race  way  for 
the  Bzcelsior  MUls;  and  the  sole  object  of 
the  construction  of  the  gates  was  to  cut 
oft  the  water  from  the  race  way  for  the  re- 
pair of  the  same,  or  for  such  work  aa 
might  be  necessary  in  connection  with  said 
mllla.  They  were  never  constructed,  fitted 
for,  nor  used  for  flood  gates  to  control  or 
regulate  the  volume  of  water  in  the  second 
level  of  the  canal  during  high  water  in  the 
river.  The  alleged  damages  set  out  by  the 
plaintiff  were  the  result  of  the  act  of  Ood, 
a  freshet  of  extraordinary  rise  in  the  Savan- 
nah river,  against  which  human  foresight. 


by  tbe  exercise  of  all  reasonable  care  and 
^igence,  could  not  have  provided,  and  de- 
fendant exercised  all  ordinary  care  and  dili- 
gence. At  the  date  of  the  lease  of  the  prem- 
ises by  plaintiff,  the  gates  were  at  the  open- 
ing of  the  race  way  from  the  second  level  of 
the  canaL  He  had  legal  notice  of  defend- 
ant's right  to  increase  tbe  supply  of  water 
to  Berry's  Mill  under  ite  obligation  to  him; 
and  the  removal  of  the  gates  was  a  needful 
and  proper  alteration,  and  was  consistent 
with  sound  principles,  as  applied  to  the  na- 
ture of  the  enterprise  and  tbe  business  re- 
lations and  circumstances  of  defendant  with 
the  different  mills.  The  proximate  cause 
of  the  damage  to  plaintiff  was  not  the  re- 
moval of  the  gates,  but  an  extraordinary 
rainfall  or  freshet  in  tbe  river,  against 
which  defendant  could  not  provide  by  tbe 
exercise  of  ordinary  care  and  caution.  The 
gates  were  not,  at  the  time  of  the  building 
of  the  headrace,  constructed  at  the  point 
where  the  headrace  leaves  the  second  level 
of  the  canal.  The  canal  was  begnn  in  184S, 
and  was  completed  through  tbe  city  and  first 
used  in  1847.  The  second  level  in  which  the 
head  gates  were  built  was  not  constructed 
until  1847.  From  the  date  of  the  construc- 
tion of  the  canal  up  to  the  date  of  the  al- 
leged damage,  in  1887,  there  had  been  but 
three  floods  in  the  river.  One  occurred  In 
1%2;  before  any  part  of  the  race  way  was 
dug;  and  tbe  other  two  occurred  in  1864 
and  1865,  many  years  after  the  head  gates 
were  put  into  the  second  level.  Therefore, 
the  head  gates  could  not  have  been  put  there- 
in to  control  and. regulate  the  tLuir  of  water 
in  the  race  way  used  by  plaintiff^  which  had 
no  existence  at  the  time  they  were  put  In, 
nor  to  protect  against  any  flow '  wliatever. 
They  could  not  have  been  used  as  a  protec- 
tion against  a  flood,  l>ecause  it  la  impossible 
for  human  foresight  to  guard  against  or  an- 
ticipate tbe  varying  heighte  to  which  the 
waters  of  the  river  rise  during  a  flood. 
Oatea  which  might  protect  against  a  flood 
of  84  feet  4^  inches,  aa  in  1884,  would  not 
protect  against  one  of  84  feet  and  1  inch 
at  tbe  bridge,  as  in  1887. 

The  motion  for  new  trial  contains  thirty- 
four  grounds.  Four  of  these  allege  that  tbe 
verdict  is  contrary  to  law  and  evidence. 
Fourteen  others  allege  that  the  verdict  Is 
contrary  to  stated  portions  of  Hie  court's 
ctiarge  to  tbe  Jury.  Grounds  6  to  11,  inclu- 
sive, assign  error  upoo'  the  overruling  of  tbe 
defendants  objections  to  testimony  given  by 
tbe  plaintiff  and  by  William  Pendleton.  These 
objections  were,  in  brief,  that  the  testimcmy 
was  irrelevant,  tended  to  confuse  the  Issues 
before  the  Jury,  and  to  put  upon  the  defend- 
ant the  burden  of  showing  tbat  it  was  not 
responsible  for  the  damage  resulting  firom 
the  treshete  of  1888  and  1891,  and  showed 
merely  expressions  of  opinion  on  the  part 
of  the  witnesses,  and  was  in  the  nature  of 
hearsay.  The  plaintiff  testified  that,  since 
the  ovorflow  tu  question,  he  had  been  im- 
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Jnred  liy  high  water,  in  1888  and  1891;  that 
the  dam  of  his  shop  was  washed  away  at 
these  times;  that  In  1887  and  In  1888  thej 
refilled  the  banks,  but  since  1891  they  have 
driven  the  piling;,  bnt  the  filling  has  not  be«i 
done  yet;  also,  that,  If  these  gates  had  been 
there,  the  water  would  not  have  gotten  in 
his  yard,  and  done  the  damage  It  did;  also, 
that  he  did  not  think  he  shonld  have  leased 
the  property  If  he  had  known  the  gates  were 
going  to  be  removed;  also,  that  in  1891  the 
defendant  made  an  effort  to  dam  the  water, 
and  keep  it  out  of  Kollock  street,  by  hauling 
planks,  and  pttttlng  them  on  the  west  side, 
and  hauling  sand  bags,  and  throwing  them  In 
to  stop  the  water;  that  this  would  not  have 
been  necessary  If  the  gates  had  been  there, 
as  they  were  before;  that,  in  the  freshet  of 
1888,  he  saw  the  water  run  over  the  banks 
of  the  canal,  and  it  washed  him  out  the  same 
as  before;  that  he  did  not  think  it  wotdd 
have  been  done  If  the  gates  had  been  In 
thoe,  bnt  thought  the  water  would  have 
backed  In  from  Broad  street,  and  would  have 
been  in  there  before  it  broke  over  the  dam, 
and  backed  up  in  there,  and  would  not  i»t>- 
duce  tile  current;  and  that  the  water  In  the 
second  level  In  1888  was  hl^^ier  than  in  the 
third  levd,  and  In  1887  also.  William  Pen- 
dleton testified  that  he  was  acting  as  super- 
intendent for  the  plaintiff  at  the  foundry, 
and  had  been  employed  there  ever  since  1868. 
The  portiMi  of  his  testimony  to  which  the 
defendant  to<A  similar  objections  to  those  al- 
ready noted  Is  this:  "l^e  dty  council  at- 
tempted to  dam  this  water  up  on  Kc^ock 
street  in  1891.  I  know  as  much  about  It 
as  I  did  about  the  gates.  I  Judged  from  the 
interest  of  everybody  that  they  wanted  to 
save  tliat  bank,  and  it  was  the  opinion  that 
the  dam  was  put  in  to  save  the  bank.  No 
great  damage  was  done  to  the  plaintiff's 
shop  In  1891,  bnt  the  yard  and  foundry  were 
washed  out  by  the  bank  breaking.  Oliey 
broke  in  1888,  but  I  did  not  see  them  then. 
I  was  not  there  when  the  break  occurred  In 
1887  that  did  the  damage,  and  cannot  tell  if 
the  water  that  did  the  damage  came  through 
the  headrace  of  the  canal,  or  was  wato: 
that  came  from  somewhere  else.  I  was  not 
there  when  the  break  occurred.  I  know  that 
we  have  never  feared  any  water  that  could 
come  down  Kollock  street  I  have  stayed 
tbore  nntll  the  water  got  to  be  a  general 
freshet  In  the  city  and  the  water  on  Kollock 
street  when  It  was  the  largest  and  most  dan- 
gerous at  our  banks.  Being  absolutely  far 
miliar  with  the  prnnlses,  working  there,  aa 
I  am,  of  course  the  current  came  through 
the  race  way.  I  never  saw  the  water  com- 
ing down  Kollock  street  from  the  ahop.  It 
goes  through  the  other  way."  The  twelfth 
ground  of  the  motion  alleges  that  the  court 
erred  in  charging  thus:  "If,  however,  the 
gates  were  not  originally  put  there  for  the 
purpose  claimed  In  plaintiff's  suit,  but  were 
afterwards  used  by  the  city  f<H:  that  purpose, 
and  so  known  to  the  plaintiff,  and  defendant 


knew  plaintiff  relied  upon  the  gates  for  the 
protection  of  his  property,  and  they  were 
really  necessary  to  protect  his  property,  and 
the  removal  of  the  same  was  the  direct  or 
proximate  cause  of  the  damages  claimed, 
then  the  dty  would  be  liable  for  such  dam- 
ages as  have  been  shown  to  flow  from  said 
causes."  The  remaining  grounds  of  the  mo> 
tion  (27-84)  are  that  the  court  erred  in  re- 
fusing to  give  the  following  Instructions: 
"If  the  gates  were  not  necessary  to  prevent 
overflows  in  cases  of  ordinary  stages  of  tha 
water  and  high  water  less  than  a  flood  or 
freshet,  but  were  only  needed  in  cases  of 
extraordinary  freshets,  to  prevent  damage, 
there  was  no  duty  upon  the  d^  to  provide 
gates  to  prevent  damage  by  extraordinary 
freshets,  because  it  was  not  bound  to  an- 
tidpate  that  sndi  a  freshet  would  occur, 
nor  were  they  bound  to  provide  against  ex- 
traordinary freshets,  which  are.  In  law,  acta 
of  CiOd;  and  yon  may,  in  this  connection, 
consider  the  freshet  of  July  81,  1887,  an  act 
of  God  In  every  sense,  under  the  admission 
of  the  plaintiff."  "If  yon  believe  team  the 
evidence  that  the  defendant  did  not  own  the 
gates,  that  It  waa  not  a  part  of  its  duty  to 
keep  them  In  repair,  then  I  charge  you  that 
the  defendant  is  not  liable,  and  yon  should 
so  find."  "If  yon  find  from  the  evidence 
that  Lombard  would  not  have  leased  the 
property  in  1882  If  he  had  known  that  the 
gates  would  be  removed  In  1887,  and  yet 
did  not  communicate  any  socb  condusion  to 
the  city,  and  made  no  contract  with  the  dty 
in  reference  to  said  removal,  then  I  diarge 
you  that  such  determination  upon  the  part  ot 
Lombard  will  not  affect  the  liability  ot  de- 
fendant" "Before  the  Jury  can  find  for  the 
plaintiff,  th^  must  find  that  It  was  negli- 
gence on  the  part  of  the  dty  to  remove  the 
gates;  but  this  is  not  oiongh.  Not  only 
must  you  be  satisfied  that  the  removal  of 
the  gates  was  negligence,  bnt  yon  must  also 
find  that  the  removal  of  the  gates  was  the 
proximate  cause  of  the  damage  sued  for. 
The  dty  is  not  responsible  If  the  proximate 
cause— the  efficient  cause— was  the  freshet, 
even  though  the  removal  of  the  gates  was  a 
condition  necessary  for  the  flood  to  do  tiie 
damage  sued  for.  If  you  find  that  the  flood 
was  the  proximate  cause  of  the  injury,  it 
is  a  principle  of  law  that  the  defendant  is 
not  liable  where  his  act  is  not  the  cause, 
but  merely  a  condition,  even  though  It  may 
be  true  that  the  injury  would  not  have  hap- 
pened bad  he  not  done  the  act  complained 
of.  It  is  admitted  that  the  freshet  of  1887 
was  an  act  of  Ood.  I  charge  yon  that  the 
dty  was  not  responsible  for  falling  to  an- 
tidpate  and  provide  against  snch  a  freshet" 
"I  charge  you  that  under  the  law  the  de- 
fendant was  bound  to  furnish  Mr.  Beny  with 
all  the  water  his  contract  called  for,  to  the 
extent  of  the  limit  of  the  canal;  and.  If  you 
flind  that  It  was  necessary  for  duch  supply  tot 
the  defendant  to  remove  said  gates,  then  I 
charge  yon  that  plaintiff  took  his  lease  snb- 


Digitized  by 


Google 


GaO 


MoCATHEBN  «.  BELL. 


815 


Ject  to  Boch  right,  imless  he  shows  yon  to  the 
contrary,  and  your  verdict  should  he  tar 
defendant"  "If  yon  find  from  the  evidence 
that  Mr.  Lombard  ae  his  superintendent  ob- 
jected to  taking  out  the  gates,  and  you  find 
tliat  the  person  to  whom  he  made  this  ob- 
jection was  simply  a  foreman  of  the  gang 
of  hands  employed  or  engaged  in  the  work, 
and  that  he  had  no  connection  with  the  work 
except  to  boss  the  hands,  and  that  Mr.  Ben- 
nett was  the  superintendent  of  the  canal  in 
charge  of  the  same,  then  I  charge  you  that 
Mr.  E^ing,  the  foreman  of  the  gang,  waa 
not  in  tills  matter  such  an  agent  of  the  de- 
fendant as  to  make  notice  to  him  notice  to 
the  corporation."  'If  you  believe  from  the 
evidence  that,  wiien  plaintiff  leased  his  prop- 
erty, the  gates  were  at  the  second  level  of 
the  canal  at  the  head  of  the  race  way,  and 
that  theh:  removal  waa  a  necessary  and 
proper  alteration  of  the  plan  adopted  by  de- 
fendant to  supi^y  water  to  the  mill  of  Bory, 
which  needed  and  demanded  it,  and  that  said 
cliange  of  plan  was  consistent  with  sound 
principle,  as  applied  to  the  business  in  wlil(di 
defendant  was  engaged,  then  I  charge  yon 
that  plalatltC  leased  his  property  with  legal 
notice  of  the  right  of  defendant  to  make  said 
alteration  by  moving  said  gates,  and  yon 
should  find  for  defendant"  "If  you  believe 
from  the  evidence  that  at  the  time  plalntHf 
leased  or  rented  or  built  the  house  in  which 
the  property  alleged  to  Iiave  been  lost  was 
stored,  the  race  way  was  there;  that  said 
house  was  built  below  said  race  way;  that  it 
was  a  point  of  unusual  danger  in  connection 
with  said  race  way,— then  I  charge  you  that 
plaintiff  took  all  chances  of  damage  attached 
to  the  location,  except  those  resulting  from 
the  wanton  or  reckless  negligence  of  the  de- 
fendant; and  if  you  find  there  was  no  such 
negligence  of  the  defendant  then  plaintiff 
cannot  recover." 

In  overruling  the  motion,  the  court  made 
the  following  statement:  "After  argument 
had,  and  after  a  very  careful  consideration 
of  the  grounds  of  motion  for  new  trial,  I 
hare  arrived  at  the  conclusion  tliat  the  vei^ 
diet  of  the  jury  should  stand,  and  a  new 
trial  refused,  lliat  the  plaintiff  sustained 
damage  to  the  amount  assessed  by  the  jury 
there  can  be  no  question.  The  jury  were  in- 
atnicted,  if  the  damages  sustained  were  oc- 
casioned by  the  act  of  Ood,  to  find  for  defend- 
ant, and,  if  caused  by  the  negligence  of  the 
city,  to  find  for  plaintiff.  The  evidence,  we 
think,  warranted  the  finding  that  the  direct 
and  proximate  cause  of  the  damage  was  the 
negligence  of  the  city  in  removing  the  gates, 
as  charged  in  plalntHTs  suit,  and  fails  to 
disclose  any  necessity  for  such  removaL 
Mr.  Bennett,  the  8tq;)erintendent  of  canal, 
does  not  contend  that  he  removed  the  gates 
because  of  any  benefit  to  flow  to  the  system 
of  water  supply  to  the  customers  of  the 
council,  but  simply  because  one  of  the  cus- 
tomers of  the  canal  so  requested.  The  dam- 
ages sustained  by  the  plaintiff,  we  think,  could 


baw  been  averted  by  Uie  eKerclse  of  or- 
dinary care  and  prudence  on  the  part  of  the 
city  in  putting  in  another  gate  at  the  second 
level  of  canal,  and  for  this  reason,  along 
with  others  not  herein  mentioned,  refuse  a 
new  trial." 

John  S.  Davidson  and  J.  R.  Lamar,  ttie 
plalntlfl  in  error.  Twiggs  &  Ywdery,  tar  de- 
fendant in  error. 

PBB  CURIAM.    Judgment  reveraed. 


(9S  Oa.  303) 
DENNIS  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  27,  1888.) 

VOLinlTAKT  MAKtLMJOHTSIfr— ISSTBVOTIOHB. 

As  the  evidence  in  behalf  of  the  accused, 
if  true,  showed  that  an  actual  assault  was  com- 
mitted upon  him  by  the  deceased,  and  that  the 
homicide  took  place  while  that  assault  was  in 
progress,  tiie  law  of  voiantair  manslaughter 
was  involved  in  the  case,  and  it  was  error  nvt 
to  give  it  in  charge  to  the  Jury. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Patnam  coun- 
ty; W.  F.  Jenldns,  Judge. 

Mike  Dennis  was  convicted  of  a  criminal 
offense,  and  brings  error.     Reversed. 

Joa.  S.  Tomer,  S.  T.  Wlngfleld,  and  W.  B. 
Wlngfield,  for  plaintiff  in  error.  H.  O. 
Lewis,  Sol.  Oen.,  J.  M.  Terrell,  Atty.  Oen., 
H.  A.  Jenkins,  and  Hines,  Shubrlck  ft  Fel- 
der,  for  the  State. 

PER  CURIAM.   Judgment  reversed. 


(83  Qa.  290) 

MeCATHBRN  v.  BELL. 

(Supreme  Court  of  Oeoigia.     Nor.  27,  1803.) 

TauisrsB  o>  Hsccsitiss  —  FiiKOL  Evrosxas  or 
Intsstiox— Sbcubiso  FABTicoi.ia  Dbbt  — Av- 

TBORITT  or  AQENT— APFLIOATIOH    OF  FATMIHTS 
— EfFBOT  OF  AORBBMBITF. 

1.  Where  negotiable  secnritlei  were  trans- 
ferred in  general  tenns.  "for  value  received," 
the  writing  not  expressing  the  purpose  of  the 
transfer,  parol  evidence  is  admissibie  to  show 
that  the  purpose  was  to  secure  the  payment  of 
a  particular  debt  and  that  the  parties  agreed 
that  the  proceeds,  when  collected,  should  be  ap- 
plied to  tliat  debt,  and  not  to  debts  generally, 
at  the  election  of  the  creditor. 

2.  The  creditor's  goaeral  managw  was  such 
an  agent  as  would  have  power  to  stipniate  for 
the  triplication  of  the  proceeds  of  particular  col- 
laterals received  by  mm  to  the  payment  of  a 
given  debt  even  tlx>ugh  this  might  modify  a 
previous  executory  contract  made  by  his  princi- 
pal with  the  debtor. 

8.  A  subsequent  written  agreement  between 
debtor  and  creditor,  touching  further  indebted- 
ness and  security  therefor,  in  which  it  was  pro- 
vided that  the  creditor  should  have  the  right,  at 
his  own  election,  to  place  payments  as  credits  on 
any  demand  he  might  have  against  the  debtor 
at  the  time  of  the  payment  would  not  abro- 
gate the  previous  contract  touching  the  collater- 
als and  their  proceeds,  no  express  mention  or 
reference  thereto  being  made  in  the  subsequent 
agreement 
(Syllabus  by  the  0>urt) 

Error  from  superior  court,  Burke  county; 
H.  C.  Roney,  Judge. 
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Action  by  W.  McCathem  against  J.  W. 
Bell  to  recover  possession  of  two  mnles. 
Judgment  for  defendant,  and  plaintiff  brings 
stror,  AflBrmed. 
The  following  is  the  official  r^ort: 
McCathem  brought  an  action  against  J. 
W.  Bell  for  the  recovery  of  two  mules.  The 
plaintiff.  Introduced  a  note  given  to  him  by 
the  defendant  for  the  two  mules,  dated  May 
16k  1880,  payable  on  or  before  the  1st  of  the 
next  November,  with  a  reservation  of  title 
to  the  mnles  nntll  the  purchase  price  should 
be  paid  in  folL  The  testimony  for  the 
plaintiff  Is  that  there  were  certain  credits  on 
the  note,  and,  after  calculating  principal 
and  Interest,  the  balance  due  on  November 
9,  1891,  was  $94.41,  and  that  nothing  has 
been  paid  on  the  note  since  then.  The  de- 
fendant Introduced  two  rent  notes,  dated 
January  31, 1891,  and  payable  to  the  defend- 
ant as  landlord,— one  for  $40,  and  the  other 
for  $120.  Each  of  them  bears  a  written 
transfer  of  the  same  date,  from  the  de- 
fendant to  the  plaintiff,  together  with  all 
his  rights  thereunder  as  landlord.  The  tes- 
timony of  the  defendant  and  of  his  brother, 
Simeon  Bell,  who  was  manager  for  the 
plaintiff  in  January,  1891,  shows  that,  on  the 
day  the  notes  were  transferred,  the  plain- 
tiff told  his  brother  he  was  going  to  the 
bank  and  get  the  notes  discounted,  and  pay 
up  the  balance  then  due  on  the  mule  note. 
Simeon  Bell  told  him  not  to  do  that,  but  to 
transfer  the  notes  to  the  plaintiff,  and,  when 
collected,  the  mon^  arising  from  them 
would  be  first  appropriated  to  the  payment 
of  the  mule  note,  and  the  balance  to  the  de- 
fendant's open  account  with  the  plaintiff. 
This  testimony  was  admitted  over  objection 
that  the  transfer  of  the  notes  was  in  writ- 
ing, and  conld  not  be  added  to  by  paroL 
Simeon  Bell  further  testified:  "My  puri>ose 
in  taking  transfer  of  rent  notes  in  that  way 
was  to  get  the  overplus  as  security  for  his 
aeconnt  If  he  had  gone  off  and  traded  them, 
he  could  have  paid  up  the  balance  on  the 
mule  note,  and  kept  the  balance  of  the  mon- 
ey. I  wanted  to  get  what  security  I  could. 
I  did  not  take  any  mortgage  or  other  se- 
curity on  th^  mules;  did  not  ask  for  any." 
The  plaintiff  introduced  a  mortgage  to  him- 
self from  the  defendant,  dated  June  3,  1891, 
to  secure  a  note  for  $1,000,  due  on  the  15th 
of  the  next  September,  covering  the  defend- 
ant's crop  for  that  year,  the  note  being  for 
advances  already  made  and  to  be  made. 
The  mortgage  contained  a  stipulation  that 
the  plaintiff  should  have  the  right  to  place 
payments  as  credlta  on  any  demand  he 
might  have  against  the  defendant  at  the 
time  of  the  payment  Reynolds,  who  be- 
came bookkeeper  for  the  plaintiff  in  the 
latter  part  of  1891,  testified  that  the  de- 
fendant came  to  him  and  directed  him  to 
apply  the  collections  on  the  transferred  rent 
notes  to  the  payment  of  the  mule  note; 
that  be  positively  declined  to  do  so,  for  the 
rt-iisoo  that  the  plaintiff  claimed  the  right 


to  appropriate  credits;  and  tliat  on  the 
same  day  the  defendant  sent  to  the  plaintiff 
a  note  directing  him  to  apply  a  snfflcient 
amount  of  the  proceeds  of  the  two  rent 
notes  to  pay  up  the  mule  note,  and  to 
place  the  balance  to  the  credit  of  the  de- 
fendant's open  account.  Reynolds  fnrtha 
testified  that,  when  the  rent  notes  were  call- 
lected,  he  placed  the  proceeds  to  the  credit 
of  the  open  account,  which  was  thus  set- 
tled in  full.  The  defendant  testified  that 
when  he  directed  Reynolds  as  above  stated, 
Reynolds  agreed  to  apply  the  collections 
from  the  rent  notes  to  the  payment  of  the 
mule  note.  The  plaintiff  testified:  "I  had 
been  advancing  defendant  for  years,  and  be 
got  further  and  further  behind.  In  Janu- 
ary, 1890,  I  determined  not  to  advance  him 
further,  and  bad  him  to  turn  over  to  me 
certain  mules  on  which  I  then  held  a  mort- 
gage. He  went  to  see  another  firm,  and 
tried  to  get  them  to  run  him,  then  came 
back,  and  I  finally  agreed  to  run  bim  for 
that  year.  In  January,  1891,  I  told  him  I 
could  not  advance  him  any  longer.  He  beg- 
ged me  to  do  so.  Said  he  would  transfer 
me  all  the  notes,  and  give  me  a  mortgage 
on  his  crops  to  secure  his  indebtedness,  and 
try  to  pay  me.  Then  I  agreed  to  ran  him 
for  1891.  He  had  transferred  me  the  rent 
notes  for  previous  years.  I  did  not  au- 
thorize Simeon  Bell  to  receive  the  rent  notes 
in  1891  in  the  way  be  claims  to  have  done 
BO,  and  never  before  heard  that  they  had 
been  so  taken.  He  was  managing  my  busi- 
ness for  me,  and  took  all  papers  and  securi- 
ties for  me."  Defendant  testified:  ■^  had 
been  running  with  Mr.  McCathem  for  sev- 
eral years.  He  sold  me  the  mules  sued  for. 
I  did  not  have  any  particular  conversation 
with  Mr.  McCalliera  in  January,  1891,  about 
obtaining  advances  for  that  year.  I  was 
in  debt  to  him.  I  had  paid  my  account  for 
1890,  and  some  on  the  old  note.  He  did  not 
make  any  objection  to  advancing  me  sup- 
plies for  1891.  He  liad  no  security,  except 
the  reserve  title  note  to  the  mules,  for  ttte 
balance  then  due  on  that  note,  and  also  a 
mortgage  on  land.  The  land  was  in  home- 
stead. He  did  not  ask  me  for  my  security 
in  January,  1891.  Said  nothing  to  me  about 
security.  He  did  not  at  first  decline  to  ad- 
vance me  supplies  for  that  year.  He  just 
said  he  would  advance  me  as  before."  Sim- 
eon Bell  testified:  "I  did  not  understand 
that  plaintiff  did  not  want  to  advance  de- 
fendant for  1891.  He  had  paid  up  his  ac- 
count for  1890  in  full,  and  paid  some  on  the 
old  debt  I  left  plaintiff,  and  opened  busi- 
ness for  myself,  in  Au^ist,  1891.  Since 
then  defendant  has  traded  with  me.  Plain- 
tiff knew  all  along  that  the  land  of  defend- 
ant was  in  homestead.  I  knew  nothing  of 
any  previous  arrangement  or  understand- 
ing between  them.  I  could  not  have  ob- 
tained the  'transfer  of  the  rent  notes  to 
plaintiff  without  the  understanding  as  t. 
where  the  credit  should  be  placed  when  col- 
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lected."  The  plalntlir  Introduced  a  Jndff- 
ment  In  bis  favor  against  the  defendant, 
obtained  In  May,  1891,  on  two  notes  dated 
May,  16,  1890,  and  dne  October  1,.  1890,  one 
for  $438.35  and  the  other  for  $1,000,  the 
latter  bearing  credits  which  reduced  It  to 
$176.72;  also,  a  mortgage  given  to  secure 
these  notes,  covering  the  defendant's  laud 
and  crops.  The  jury  found  for  the  defend- 
ant, and  the  plaintiffs  motion  for  a  new 
trial  was  overruled.  The  motion  contains 
the  general  grounds,  and  assigns  error  np> 
on  the  allowance,  over  his  objection,  of 
the  parol  evidence  as  to  the  character  and  par- 
pose  of  the  transfer  of  the  rent  notes.  An- 
other ground  is  that  the  court  refused  a  re- 
quest to  charge  as  follows:  "If  yon  be- 
lieve that  the  defendant  obtained  consent 
of  McCathem  to  furnish  supplies  for  189i 
upon  a  promise  to  transfer  the  rent  notes, 
I  charge  yon  that  If,  wlthont  McCathern's 
knowledge  or  consent,  defendant  went  to 
the  manager,  and  delivered  the  rent  notes 
with  a  different  purpose,  and  yet  went  on 
and  obtained  supplies  under  McCathern's 
consent,  given  as  aforesaid,  the  transaction 
with  the  manager  was  a  fraud  on  McCath- 
em, and  the  rent  notes,  or  collections  on 
them,  should  be  appropriated  according  to 
the  contract  made  with  McCathem."  The 
other  two  grounds  are  that  the  court  erred 
in  the  following  Instmcdons:  "I  charge  yon 
that  if  yon  find,  at  the  time  of  the  transfer 
of  the  rent  notes  by  defendant  to  plaintiff, 
Mr.  Simeon  Bell  was  manager  of  the  busi- 
ness of  McCathem,  and  attending  to  snch 
matters  for  McCathem  in  the  conduct  of  the 
business;  and  If  you  should  further  find 
tfaat  the  rent  notes  were  transferred  with 
the  understanding  and  agreement  between 
defendant,  J.  W.  Bell,  and  Simeon  Bell  that 
collections  on  or  the  proceeds  of  said  rent 
notes  should  be  first  appropriated  to  the 
payment  of  the  balance  then  due  to  Mc> 
Oathem  by  J.  W.  Bell  on  the  mule  note, 
—then  and  In  tfaat  event  I  charge  you  that 
ttie  receiving  of  said  rent  notes  under  snch 
agreement  was  equivalent  to  a  settlement 
of  the  said  balance  due  on  the  mule  note, 
when  said  notes  were  collected,  and  could 
not  be  affected  by  a  paper  subsequently 
■Ighed  by  J.  W.  Bell,  authorizing  McCathem 
to  apiwopriate  payments  or  credits  at  his 
Section,  unless  the  latter  paper  in  some 
manner  referred  to  the  prevtona  transfer 
mt  tbo  rent  notes,  or  from  its  contents  was 
manifestly  Intended  to  change  the  previous 
eontnct"  "If  McCathern  has  been  injured 
by  the  frandotent  oondoct  of  his  busings 
manager  In  that  transaction,  that  is  a  ques- 
tion between  him  and  Mr.  Simeon  Bell,  with 
which  the  defendant  has  nothing  to  do." 

Johnston  &  Brinson,  for  plaintiff  In  error. 
Iiawson,  Callaway  A  Scaler  tor  defendant 
la  error. 

PVB  OUBIAM.    Jndgmeqt  affirmed. 


(9S  On.  ME) 
CITY  OF  ATLANTA  v.  YOUNG. 
(Supreme  Court  of  Oeorgia.     Oct.  30,  1893.) 

DKrECTivB  Sidewalks— Instbuctions — Evidknob. 

1.  Takingr  the  charge  as  a  whole,  it  did  not 
assnme  the  existence  of  the  alleged  defect  in 
the  sidewalk,  of  which  the  plaintiff  complained 
as  the  cause  of  her  injury,  and  the  jury  must 
have  understood  from  the  charge  that  it  was  in- 
cumbent cm  her  to  prove  the  existence  of  the 
defect  before  she  would  be  oititled  to  recover. 

2.  The  evidence,  though  conflicting,  was  suf- 
ficient to  authorize  the  verdict,  and  there  was  no 
error  in  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Caroline  Young  against  the  city 
of  Atlanta.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  A.  Anderson  and  Fulton  Colvllle,  for 
plaintiff  in  error.  Glenn  &  Maddoz,  for  de- 
fendant in  error. 

PER  CITBIAM.   Judgment  afflrmnA 


(98  Oa.  3U) 
McGRATB  et  aL  V.  CITY  &  SUBURBAN 

BY.  CO. 
(Supreme  Court  of  Georgia.    Jan.  9>  1804.) 

STBSBT  RAILVATS — COUJSION  WITH  Waooh. 

The  evidence  showins  that,  in  approodir 
ing  the  point  at  which  the  Injury  occurred,  the 
driver  or  the  wagon  was  engaged  in  the  viola- 
tion Of  a  city  ordinance  by  driving  at  a  prohib- 
ited speed,  and  the  circamstaocee  being  such  as 
that,  if  this  violation  had  not  occurred,  the  neg- 
ligence of  the  defendant  would  not  have  pro- 
duced the  Injury  if  ordinary  diligence  had  )>een 
ol)8«rved  by  the  driver,  there  was  no  error  in 
granting  a  nonsuit. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  A.  B. 
MaoDonell,  Judga 

Actions  by  Julian  McGrath  and  by  one 
.Gardner  against  the  City  &  Suburban  Rail- 
way Company.  The  cases  were  consolidated, 
and  from  a  Judgment  of  nonsuit  plalntMts 
bring  error.     Affirmed. 

The  following  is  the  official  report: 

Mrs.  McGrath  and  Gardner  sued  the  rail- 
way company,  the  action  of  Mrs.  McGrath 
being  tve  injuries  to  personally,  and  that  of 
Gardner  for  personal  Injuries;  Gardner  be- 
ing a  teamster  la  her  employment,  and  the 
Injury  causing  the  damage  being  by  a  col- 
lision between  a  car  of  defendant  and  a  team 
driven  by  Gardner.  By  consent,  the  \vro 
cases  were  tried  togethw.  After  the  intro- 
duction of  the  eridence  for  plaintiffs,  there 
was  a  motion  .for  a  nonsuit  which  was 
granted,  and  to  this  ruling  plaintiffs  except 
Gardner  testified:  He  was  driving  down 
Jefferson  street  in  a  trot,  pretty  fast,  but 
Blow  enough  to  stop  If  he  heard  the  bel). 
Was  driving  a  team  for  plaintiff.  Turned 
the  cotmer  in  a  trot,  and,  as  soon  as  he  did 
80,  defendant's  car  struck  ,the  left  front 
wheel  of  the  wago;i,  throwing  him  off,  and 
Injuring  him  as  described,  and  hurtlnx  tba 
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mule  so  tbat  plainUff  was  obliged  to  kill 
him.  The  mule  was  worth  about  $210. 
There  was  do  way  by  which  he  could  have 
avoided  the  collision,  except  that.  If  he  bad 
heard  the  bell,  he  could  have  stopped.  Was 
drlTlng  at  the  ordinary  speed,  ordinary  and 
usual  trot  The  car  was  moving  from  West 
Broad  street  east,  and  he  was  going  from 
Liberty  street  from  south  to  north,  down  Jef- 
ferson street,  and  across  diagonally,  when 
the  car  struck  the  wagon,  and  broke  it  all  to 
pieces.  Could  not  see  the  car  until  he  got 
near  the  comer.  The  track  Is  nearer  the 
south  Bide  of  Liberty  street  than  the  north 
side.  The  wagon  was  a  sand  wagon,  un- 
loaded. It  rattled  a  good  deal.  There  were 
no  boards  in  it,  no  bottom  in  it  JetCeraon 
street  is  paved,  and  a  wagon  on  It  makes 
considerable  noise;  but  you  could  hear  a  car 
ring  its  bell  two  or  three  blocks,  if  they  chose 
to  ring  It  The  motorman  on  this  car  was 
standing  by  the  door  with  his  hands  In  his 
pockets.  Witness  could  not  tell  who  stopped 
the  car,  for,  when  It  stopped,  it  was  against 
the  wagon.  Jefferson  street  Is  very  narrow. 
Three  wagons  could  pass  with  ease  on  it 
He  knew  the  railroad  was  on  Liberty  street, 
and  knew  that  cars  were  to  be  expected  on 
It  Knows  that  it  is  a  dangerous  place, 
but  it  Is  not  dangerous  if  they  attend  to 
their  business.  This  is  the  first  time  he  ever 
had  a  dose  shave  with  them.  He  had  his 
mind  on  his  business  at  the  time  of  the  acci- 
dent There  was  other  testimony  for  plain- 
tiffs: That  the  motorman  was  standing  with 
his  hands  in  his  pockets,  and  his  back 
against  the  door;  that,  if  he  had  been  at- 
tending to  his  business,  the  accident  could 
have  been  avoided;  that  the  motorman 
jumped  off  the  car,  and  the  conductor  put  on 
the  brake;  that  the  wagon  was  going  at  the 
ordinary  driving  speed,— a  slow  trot;  that 
the  car  was  going  pretty  fast;  that  the  team 
had  tamed  out  of  Jefferson  street  when  the 
wagon  was  stmck,  Jefferson  street  iMing 
paved  with  stone,  and  a  wagon  makes  con- 
siderable noise  on  it;  that  the  view  of  Liber- 
ty street  is  shut  off  by  a  large  fence  from 
Jefferson  street;  that  no  effort  was  made  by 
the  motorman  to  stop  the  car;  that  it  was 
going  very  fast;  that  it  stopped  right  in  Its 
place  when  it  collided  with  the  wagon;  that 
Jefferson  street  is  a  narrow  one,  the  narrow- 
est In  that  neighborhood;  and  that  no  gong 
or  bell  was  sounded.  The  moti<Mi  for  non- 
suit was  on  the  ground  that,  at  the  time  of 
tb»  accident,  Gardner  was  in  direct  violation 
of  a  section  of  the  Code  of  Savannah,  to  the 
effect  that  it  should  not  be  lawfnl  for  any 
one  driving  a  coach  or  other  carriage  to  pro- 
ceed factor  than  a  slow  trot  nor  for  any 
one  driving  a  loaded  vehicle,  used  to  trans- 
port any  article  of  merchandise,  to  proceed 
In  a  pace  beyond  a  walk,  but  all  unloaded 
carta,  drays,  or  wagons  might  be  driroi  In 
a  moderate  trot  In  all  wide  streets;  provid- 
ed, howerer,  that  the  drivers  thereon  should 
not  be  allowed  to  torn  comers,  or  proceed 


through  narrow  streets  or  on  wharves,  la 
any  other  manner  than  a  walk,  and  provid- 
ing a  penalty  for  violation  of  this  section. 

Oarrard,  Meldrim  &  Newman,  for  plaintiffs 
in  error.  Saussy  &  Saussy,  for  defendant  in 
error 

FEB  OURIAK.    Judgment  afflrmod. 


(n  Oa.  tU) 
OBOROL&.  RAILROAD  ft  BANKIMO  OO.  ▼. 
BURKB. 
(Supreme  Oourt  of  Georgia.    Jan.  27,  1804.) 

R&ILBOAD  CoKPAmSS— KlLLIKO  BTOOK. 

The  failure  of  the  employe*  of  a  mlltoad 
company  to  check  the  speed  of  a  train  and  to 
blow  the  whistle,  in  approaching  a  crossing, 
will  not  render  the  company  liable  for  damages 
in  consequence  of  the  killing  of  a  colt,  when  the 
colt  was  not  on  the  railroad  track  at  the  time 
of  such  failure,  bat  sabseqaently  attenuited  to 
cross  the  track  at  a  point  300  yards  below  the 
crossing,  and  in  so  doing  ran  against  the  engine, 
and  was  thai  killed  by  its  own  act 
(SyilabuB  by  the  Oonrt) 

Error  from  superior  court,  Tallaferra  conn- 
ty;  H.  0.  Roney,  Judge. 

Action  by  John  Burke  against  the  Georgia 
Railroad  &  Banking  Company  for  damages 
to  personal  property.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Jos.  B.  Camming  and  M.  P.  Reese,  for 
plaintiff  in  error.  H.  M.  Holden,  for  defend- 
ant in  error. 

PBB  CURIAM.   Judgment  revened. 


(U  Oa.  S23) 
BIVSIS  et  al.  v.  JORDAN. 
(Supreme  Conrt  of  Georgia.    Jan.  27,  1894.) 

PaiRCIPAI.  AND  AoaifT— BVIDBHCB  o>  AOBXCr. 

1.  The  evidence  showing  tliat  the  contract 
sued  on  was  otade  with  the  plaintiff  by  a  hm- 
dal  agent  of  defendants'  testator,  in  the  life- 
time of  tiie  latter,  and  under  express  anthoritr 
from  him,  and  that  the  services  of  the  plaintiff 
were  rendered  under  that  contract,  there  was 
no  error  in  refusing  to  admit  evidence  tending 
to  prove  that  another  person,  at  or  about  the 
time  the  contract  was  made,  was  tlie  general 
agent  of  the  testator,  and  had  charge  of  all  his 
business;  this  evidence  being  offered  to  dis- 
prove the  fact  of  special  agency,— a  fact  to 
wliich  it  was  irrelevant 

2.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  trial. 

(SyUabuB  by  the  Court) 

Error  from  saperior  oonrt  Hancock  oonn- 
ty;  Hamilton  .McWhorter,  Judge. 

Action  by  J.  T.  Jordan  against  George  8. 
Rives  and  others,  aa  ezecators  of  George  S. 
Rives,  deceased,  for  sarrloes  rendered.  Jndc- 
ment  for  plaintiff,  and  defendants  bttng  er- 
ror.   Affirmed. 

The  following  is  the  ofQclal  rep«t: 

Jordan  sued  George  S.  Rives  et  aL  aa  ex- 
ecutors of  George  8.  Rives,  deceased,  for 
$300  and  Interest  alleged  to  be  due  as  a  flee 
for  servioes  rendered  as  attorney  at  law, 
under  a  ccmtntet  made  with  the  deceased. 
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when  in  life,  to  reiireseiit  him  and  his  Inteis 
ests  In  a  suit  pending  In  Hancock  superior 
court,  brought  by  Lewis,  ordinary,  for  the 
use  of  the  ooanty,  against  O.  B.  Brown  as 
principal,  and  George  S.  Rives  et  al.  as  se- 
curities, on  the  bond  of  said  Brown  as  coun- 
ty treasurer,  which  suit  was  for  $16,000.  At 
the  trial  the  plaintiff  Introduced  the  original 
demurrw  In  the  suit  mentioned,  filed  by 
him  as  attorney  for  George  S.  Bives,  one  of 
the  defendants,  at  the  April  term,  1889,  of 
the  superior  court,  and  the  record  of  said 
court,  showing  that  the  case  named  was 
tried  in  1889,  and  was  dismissed  on  demur- 
rer. The  presmt  action  was  brought  In  the 
county  court  Frank  L.  Little,  the  judge 
thereof,  testified  that  it  was  tried  in  that 
court  In  1892,  in  wtdch  trial  David  L. 
Blves,  now  deceased,  swore  for  the  plaintiff 
that  at  the  time  or  soon  attee  the  filing  of 
the  declaration  In  the  superior  court  in  the 
case  of  Beeee,  ordinary,  for  use,  v.  George 
S.  Rives  et  aL,  which  was  a  suit  on  the  bond 
of  George  R.  Brown,  county  treasurer, 
G^rge  8.  Blves,  deceased,  heard  that  the 
suit  was  brought,  or  was  about  to  be 
brought,  against  him  and  the  other  securi- 
ties on  the  treasure's  bond,  and  had  a  con- 
versation with  David  L.  Rives  about  It,  In 
which  he  told  him  to  go  and  see  Jordan,  and 
tell  him,  for  God's  sake^  not  to  let  tbem 
ruin  him  (referring  to  the  pending  suit  on  the 
bond);  and  David  L.  went  to  see  Jordan, 
under  this  request  and  authority,  and  em- 
ployed bhn  to  represent  his  father,  George 
S.  Rives,  In  said  suit,  for  $300.  David  L. 
further  swore  that  he  communicated  to  his 
father  the  result  of  the  suit  on  the  bond 
after  It  tmnlnated,  and  his  father  expressed 
himself  satisfied  therewith.  Witness  has 
frequently  refreebed  his  recollection  about 
D.  L.  Rives'  testimony,  because  he  was  shot 
the  day  after  the  testimony  was  given,  aud 
died  in  a  few  days,  and  plaintiff  requested 
witness  to  keep  the  testUncKiy  In  mind.  The 
suit  on  the  bond  was  a  long  one,  and  Jor- 
dan's service  ttierein  was  valuable,  and  rea- 
sonably worth  $300.  Other  lawyers  repre- 
sented the  other  defendants.  George  8. 
Rives  was  in  bad  health  for  a  long  time  be- 
fore his  death,  and  his  son  George  S.  lived 
with  him,  while  David  L.  did  not  The  trial 
of  the  salt  on  the  bond  was  begun  one  after- 
noon, and  was  not  concluded  until  the  next 
day.  The  trial  occupied  the  greater  portion 
of  a  day.  The  plaintiff  put  in  all  of  his  evi- 
dence, and  the  defendants  a  subsequent 
bond,  and  the  opurt  adjourned  until  the  next 
morning,  when  the  case  was  disposed  of  on 
motion.  Jordan  repres^ted  George  S. 
Rivea  The  interest  of  the  clients  of  witness, 
Harrison  and  Reynolds,  was  somewhat  an- 
tagonistic to  that  of  Rives.  Witness  strove 
tor  them  to  maintain  Rives'  liability  on  the 
bond,  so  tliat  he  would  have  to  share,  in  the 
event  of  ultimate  defeat,  the  loss  with  his 
cosecurities.  George  S.  Rives,  executor,  tesr 
tlfled:  ** About  the  time  of  the  beginaing  of 


the  suit  on  the  bond,  I  received  from  Jordan 
a  letter,  which  is  now  lost,  and  which  I 
have  made  diligent  search  for,  and  been  una- 
ble to  find,  in  which  he  stated  that  David  L. 
Rives  had  bad  a  conversation  with  him  about 
representing  my  fathor  in  said  suit;  that  be 
knew  I  represented  my  father  In  business, 
looked  after  bis  financial  afCalrs,  etc.;  and 
that  he  wanted  to  see  me  about  it  I  re- 
plied to  that  letter  by  going  to  see  Jordan. 
I  asked  him  how  much  he  would  charge  to 
represent  my  father  in  the  case.  He  said 
$300.  I  told  him  that  was  more  than  we 
were  willing  to  pay.  He  declined  to  reduce 
the  figure,  and  I  left  his  office,  declining  to 
contract  with  him.  I  went  at  once,  and  em- 
ployed R.  H.  Lewis,  and  paid  him.  Know 
that  Jordan  appeared  in  the  case.  Was  in  the 
court  at  the  time,  but  bad  no  Idea  he  repre- 
sented my  father.  Did  not  know  whom  he 
represented."  P.  F.  Tye  testified:  "I  was  in 
Jordan's  office  when  D.  L.  Rives  came  to 
him,  and  said,  'My  father  told  me  to  see  you 
about  representing  him  in  the  case  against 
him  on  G.  W.  Brown's  bond.'  ISi^  spoke 
about  the  amount  of  fees.  D.  L.  Rives  said: 
'Is  that  your  idea?  Is  that  the  best  yon  can 
do?"  (referring  to  fees).  Before  they  separat- 
ed. Rives  said,  'Tou  had  better  write  to  my 
brother  George  about  the  matter.'  Jordan 
replied,  Tes,  I  want  to  see  George  about  It' 
I  saw  Jordan  some  weeks  after,  and  asked 
him  If  he  had  seen  George.  He  said:  'Tes, 
but  we.  could  not  agree  about  fees.  George 
said  I  charged  him  too  much'  (this  was  be- 
fore the  trial  of  the  case  of  Reese,  Ordlnaiy, 
V.  Rives  et  al.),  and  said  D.  L.  Rives  bad 
employed  him,  for  his  father,  and  agreed  to 
pay  him  $300."  R.  H.  Lewis,  attorney  at 
law,  testified:  "Before  the  return  of  the  case 
testified  about,  I  was  employed  by  George  S. 
Rives  to  represent  his  father  therein.  He 
gave  me  the  writ  that  had  been  served  on  his 
father.  I  was  connected  with  the  case  until 
It  was  finally  determined.  Jordan  appeared 
In  the  case.  Didn't  know  whom  he  represent- 
ed, or  that  he  had  been  spoken  to  at  all  when 
Rives  saw  me.  Hunt  ft  Harley,  attorneys, 
also  appeared  in  the  case.  The  defense  made 
for  all  the  defendants 'was  the  same.  Hunt 
and  I  struck  the  Jury.  Jordan  did  what 
talking  was  done.  I  did  not  say  a  word.  My 
recollection  Is  that  the  trial  consumed  but  a 
very  short  time.  Certain  documentary  evi- 
dence was  offered  by  plaintiff,  and  objected 
to  by  defendants.  Objection  was  sustained, 
and  case  broke  down.  Jordan  made  the  ob- 
jection of  defendants.  Rives  made  a  special 
contract  for  services  with  me,  and  paid  me 
all  I  charged."  The  Jury  found  for  the  plain- 
tiff. Tlie  defendants  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  contrary 
to  law  and  evidence,  and  that  the  court  erred 
In  refusing  to  aUow  George  S.  Rives,  one  of 
the  defendants,  to  testify  that  he  Is  the  gen- 
eral agent  of  his  deceased  testator,  and  that 
be  was  In  charge  of  all  the  business  of  evary 
kind  of  said  deceased,  and  in  refusing  to  al 
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low  Frank  L.  Little  to  answer  ttie  qaestlon, 
"Do  yon  not  know  tint  George  S.  Rives  was 
at  that  time  tbe  general  ag«Dt  of  George  8. 
Rives,  deceased,  and  attended  to  all  his  busi- 
ness?" Defendants  contend  that  this  ques- 
tion was  competent,  as  illustrating  the  issue 
whether  David  L.  Rives  was  such  an  agent 
at  the  time  as  would  Justify  the  plalntlfF  in 
acting  on  this  statement,  and  also  in  aiding 
the  jury  to  settle  the  question  of  agency. 
Tbe  motion  was  overruled,  and  defendants 
excepted. 

Roberts  &  Pottle,  for   plaintiffs  in  error. 
S.  Reese,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 


(93  Qa.  <17) 

MATTHEWS  v.  BATES  et  aL 

(Snpreme  Court  of  Georgia.     Jan.  27,  1894.) 

OOHTIHUAirOB  IS  Civii.  Casb — Absencb  of  Paktt 
— COHFLIOTINO  ArriDAVITS  —   SCIT  ON  NOTB  — 

TBiAir-CAiJ.iNa  Case  Out  ov  Obdbb. 

1.  The  discretion  of  the  court  in  denying  a 
eontinnaDce  wUl  not  be  overruled,  the  motion 
therefor  being  based  on  the  ground  that  tbe 
party  was  providentially  absent,  on  account  of 
tiie  sickness  of  his  wife;  and  the  onlv  proof  of 
the  providential  cause  being  the  affidavit  of  a 
pbiysidan,  made  five  days  before,  in  which  the 
opinion  was  expressed  that  ttie  husband  could 
not  safely  leave  her  more  than  five  or  six  hours 
at  a  time  during  the  next  week  without  danger 
to  her;  and  it  appearing  by  a  counter  showing 
that  two  or  three  days  after  the  affidavit  was 
made  the  husband  had  gone  on  business  to  a 
city  In  an  adjoining  county,  aliout  eight  miles 
from  his  home,  and  that  his  home  was  not  oc* 
ceeding  ten  miles  from  the  place  where  the 
court  was  sitting. 

2.  The  action  beln^  upon  an  nnconditional 
promissory  note,  to  which  no  defense  was  filed, 
ezoept  a  sworn  plea  of  the  general  iasne,  it  was 
within  tbe  discretion  of  the  conrt  to  call  the 
case  for  trial  out  of  its  regular  order  on  the 
docket;  and  there  was  no  abuse  of  discretion 
In  so  doing,  nor  was  there  any  error  in  direct- 
ing a  verdict  for  the  plaintifE. 

(Syllabus  by  the  Conrt.) 

Error  from  snp^or  court,  Madison  county; 
George  F.  Gober,  Judge. 

Action  by  Bates,  Kingsberry  &  Co.  against 
J.  H.  Matthews  on  a  promissory  note.  A  ver- 
dict was  directed  in  favor  of  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

D.  W.  Meadow  and  Berry  T.  Moseley,  for 
plaintiff  in  error.  W.  H.  Simpkins  and  B.  O. 
Tuck,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(»S  Oa.  3U) 

MATTHEWS  v.  BATES  et  aL 
(Snpreme  Conrt  of  Georgia.     Jan.  27,  1894.) 

ACTIOK  OS  NOTB— PlEADISO  AND  FbOOF. 

1.  The  action  being  upon  a  promissoiv  note, 
which  was  the  only  evidence  introduced  lor  the 
plaintiff,  and  there  being  no  plea  oi  non  est  fac- 
— t,  there  was  no  error  in  refusing  to  allow 


counsel  for  drfendant  to  introduce  evidence 
tending  to  show  the  note  was  in  fact  signed  by 
another  person,  having  the  same  name  as  the 
defendant 

2.  As  to  tlie  other  questions  made  by  the 
motion  for  a  new  trial,  this  case  is  controlled 
by  Matthews  v.  Bates  (just  decided)  20  S.  E. 
by  Matthews  v.  Bates  (just  decided)  nbi  supra. 
(Syllabas  by  the  Court) 

Error  from  superior  court,  Madison  county; 
George  P.  Gober,  Judge.     • 

Action  by  Edwin  Bates  &  Co.  agrainst  J.  EL 
Matthews  on  a  promissory  note.  Judgment 
for  plaintiffs.  From  an  mrder  denying  his 
motion  for  a  new  trial,  defendant  brings  er- 
ror.   Affirmed. 

D.  w.  Meadow  and  Bwry  T.  Moseley,  toe 
plaintiff  in  error.  W.  H.  Simpkins  and  H.  a 
Tuck,  for  defendants  in  error. 

PER  CURIAM.   Judgment  afflrmad. 


(S3  Gt.  SU) 

DODD  «t  aL  V.  SOLOMONS  et  aL 

(Snpreme  <3onrt  of  Greorgia.    Jan.  27,  1894.) 

RscBivxBB— Apfointubht— RBsraAiKias  K»- 

rOBCEMENT  OF  JUDOMENT. 

The  petition  by  unsecured  creditors  (or 
an  injunction  and  the  appointment  of  a  receiv- 
er showing  on  its  face  tnat  besides  the  judg- 
ment Bongut  to  be  enforced  by  levy  "there  are 
other  judgments"  against  tlie  debtor,  and  that 
"petitioners  are  informed  and  believe  that  there 
are  mortgages  on  the  stock  *  *  •  for  large 
amounts  in  layor  of  persons  to  petitioner*  un- 
known," and  the  judgment oo  wluch  tlie  levy  is 
founded  being  for  the  snm  of  $1,0(X)  besides  in- 
terest and  costs,  and  the  value  of  the  stock  of 
dmgs  levied  upon  being,  according  to  the  evi- 
dence, not  exceeding  $1,5(X),  and  the  petition  not 
alleging  anything  aj^ainst  the  validity  or  bona 
fides  of  any  of  the  judgments  or  mortgages  to 
which  it  refers,  there  was  no  cause  for  enjoin- 
ing a  sale  by  the  sheriff  under  the  levy,  nor 
for  requiring  him  to  tnm  over  the  stock  o( 
dmgs  to  a  recover. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falligant,  Judge. 

Petition  by  Solomons  &  Ca  and  oHien,  m- 
secured  creditors  of  one  Nottlagham,  an  in- 
solvent trader,  for  an  injunction  restraining 
the  sheriff  from  selling  Nottiagtaam's  effects 
under  a  levy  on  execution  Issued  by  W.  J. 
Dodd.  On  an  order  that  the  injunction  issue, 
and  that  the  property  be  turned  over  to  a 
temporary  receiver,  Dodd  and  the  sberlff 
bring  error.    Reversed. 

The  following  Is  the  ofBctal  retort; 

On  November  22,  1883,  a  petition  tar  In- 
junction and  receiver  was  brought  against 
Nottingham,  an  insolvent  trader,  by  three  un- 
secured creditors  holding  claims  amounting 
to  $449.67.  One  of  these  held  four  notes  of 
Nottingham,  three  of  which,  amounting  to 
$281.27,  were  not  due  at  that  date.  About 
three  hours  befwe  the  presentation  of  tlM 
petition  and  the  grant  of  a  rule  nlst  and  tem- 
porary restraining  orAtr  and  the  appointment 
of  a  temporary  receiver,  the  sh»Iff  of  th» 
dty  court  of  Savannah  levied  on  Netting- 
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ham's  stock  of  goods  under  an  ezecatlon  !»■ 
sued  from  that  court  on  November  18tb,  for 
$1,800,  besides  Interest  and  costs,  in  favor 
of  Dodd.  The  evidence  shows  that  the  stock 
of  goods  was  not  worth  over  $1,500,  and 
could  not  be  made  to  yield  that  sum  except 
under  the  most  advantageous  circumstances; 
and  that  the  outstanding  accounts  on  the 
books  of  Nottingham  did  not  amount  to  more 
than  $200,  including  bills  good  and  bills  un- 
certain as  to  their  collection.  By  amendment 
to  their  petition,  plaintiffs  allege  that  when 
the  temporary  receiver  went  to  take  posses- 
sion the  sheriff  of  the  city  court  declined  to 
ddlver  the  same;  that  Dodd  knew  the  peti- 
tion had  been  prepared,  and  that  one  of  the 
plaintiffs'  attorneys  was  on  his  way  to  pre- 
sent it  to  the  Judge  of  the  superior  court; 
that  he  caused  the  levy  to  be  made  for  the 
purpose  of  hindering  and  delaying  plaintiffs 
and  other  unsecured  creditors  of  Nottingham 
from  realizing  on  their  claims,  and  to  place 
obstacles  in  the  way  of  the  receiver,  whom  he 
knew  was  about  to  be  appointed;  that  there 
are  mortgages  on  Nottin^iam's  stock  for 
large  amounts  In  favor  of  persons  unknown, 
whom  plaintiffs  ask  to  be  made  parties  de- 
fendant when  known;  that  if  the  stock  of 
goods  Is  sold  at  sheriff's  sale  it  would  not 
bring  one-fourth  of  Its  valiie;  that  It  is  of 
such  a  nature  that  it  could  be  sold  to  much 
better  advantage  at  retail;  that  if  the  stock 
Is  sold  by  the  sheriff,  and  the  notes  and  ac- 
counts remain  uncollected  tmtll  the  sale.  It 
would  cause  a  total  loss  to  plainttflTs  and  oth- 
er unsecured  creditors,  to  prevent  which  it 
is  necessary  that  Nottingham's  assets  should 
be  administered  in  a  court  of  equity.  Plain- 
tUte  pray  that  the  sheriff  be  enjoined  from 
proceeding  with  the  execution,  and  be  direct- 
ed to  deliver  the  property  levied  upon  to  the 
receiver;  that  he  and  Dodd  be  made  parties 
dtfendant,  and  be  enjoined  from  enforcing 
the  Judgment  by  levy  and  sale  of  the  goods 
or  of  ady  other  part  of  the  estate  and  assets 
of  Nottingbam,  etc.  Dodd  answered  that  on 
November  22d  he  learned  that  plaintiffs  were 
about  to  apply  for  a  receiver  under  a  cred- 
ItoiB*  bill,  and  ha  offered  to  Join  with  them 
tar  that  porpoae,  but  was  refused  by  one  of 
their  soUdtots,  whereupon  he  directed  the 
sheriff  to  levy  bis  execution,  and  was  actu- 
ated only  by  the  desire  to  guard  his  interests 
and  ivotect  them  from  the  expenses  attend- 
ant upon  a  receivership.  He  neither  intend- 
ed nor  desired  to  hinder  or  defeat  any  cred- 
itor of  Nottingham.  Besides  respondent's 
Judgment  there  are  lien  debts  of  Nottingham, 
to  wit,  a  mortgage  to  Marsteller  for  $384, 
and  to  secure  indorsements  on  $425.33,  dated 
November  11,  1893,  and  a  mortgage  to  Cros- 
land  to  secure  indorsements  of  $520,  dated 
November  4,  1883,  and  a  mortgage  to  Hall  & 
Ruckert  of  $400,  dated  November  13,  1893; 
each  of  which  mortgages  was  duly  recorded 
prior  to  the  appointment  of  the  temporary 
v.208.E.no.ll— 21 


receiver.  Nottingham  has  filed  his  applica- 
tion for  homestead  exemption,  in  which  he 
asks  that  $982.63  of  the  assets  levied  upon  be 
subjected  to  his  homestead  right  The  assets, 
if  sold  by  the  receiver,  will  bring  but  little, 
if  any,  more  than  if  sold  by  the  sheriff  under 
respondent's  levy,  and  under  no  circumstan- 
ces could  they  be  made  to  yield  enough  to 
pay  the  lien  indebtedness.  Plaintiffs  could 
derive  no  benefit  by  the  appointment  of  a  re- 
ceiver and  the  grant  of  the  Injunction,  but 
respondent  and  other  secured  creditors  will 
be  damaged  in  heavy  costs  and  In  delay  of 
settlement  of  their  accounts. 

At  the  bearing  one  of  the  plaintiffs  made  an 
affidavit  that  on  the  day  when  the  petition 
for  the  ai^wlntment  of  a  receiver  was  pre- 
sented Dodd  called  on  deponent,  who  stated 
to  him  his  Intention  to  file  the  petition,  and 
Dodd  approved  of  this  course,  and  said  It 
was  the  right  thing  to  do,  and  that  he  would 
himself  be  willing  to  Join  In  the  apirflcatlon, 
but  there  was  no  necessity  for  his  so  dolog, 
and  therefore  he  would  not  Join;  whereupon 
deponent  refrained  from  further  pressing 
Dodd  to  Join  in  the  proceeding,  and  he  at  no 
time  offered  to  Join  tho-ein,  nor  did  deponent 
at  any  time  refuse  to  p»-mit  him  to  do  so. 
The  deputy  clerk  of  the  superior  court  made 
affidavit  that  the  mortgage  to  Crosland  was 
not  filed  in  the  clerk's  office  until  November 
24,  and  not  recorded  until  December  24, 1893; 
that  it  was  dated  November  24th,  and  was 
the  only  mortgage  on  record  In  that  office 
from  Nottingham  to  Crosland.  The  attorney 
of  Hall  &  Ruckert  made  affidavit  that  the 
mortgage  of  November  13, 1893,  made  by  Not- 
tingham to  Hall  &  Ruckert,  was  given  to  se- 
cure advances  in  goods  to  be  shipped  to  the 
amount  of  $400;  that  the  negotiations  by 
which  the  mortgage  was  executed  were  con- 
ducted for  Hall  &  Ruckert  by  Marsteller, 
their  agent;  that  when  an  order  was  sent  to 
them  for  part  of  the  $400  worth  of  goods, 
they  refused  It,  and  declined  to  accept  the 
mortgage;  and  that  on  November  29th  de- 
ponent transmitted  the  mortgage  to  them, 
with  the  request  that  Ihey  cancel  It  be- 
cause of  the  above  facts,  and  is  expecting 
It  to  be  returned  canceled,  The  court  ap- 
pointed a  receiver  for  all  the  property  and 
assets  of  Nottingham,  and  ordered  the  sher- 
iff of  the  city  court  to  deliver  the  stock  of 
goods  to  said  receiver,  who  was  ordered  to 
report  whether  the  stock  could  be  more  profit- 
ably sold  at  puUlc  or  private  sale^  by  retail 
or  in  lots,  and  to  collect  all  the  outstanding 
debts  due  Nottingham,  and  to  Institute  suit 
upon  those  that  should  be  sued.  The  injunc- 
tion was  granted  as  jHrayed  for.  Dodd  and 
the  sheriff  excepted. 

McAlpln  &  La  Roche,  for  plaintiffs  in  error. 
Harden  West  &  McLaws,  for  defendants  In 
error. 

PER  CURIAM.   Judgment  rereraed. 
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WOM'B  T.  HIKES  et  al. 

(Sapreme  Ooort  of  Gkorgia.     Jan.  27,  1894.) 

DlSABILITT   OF  JuDQE — TBSTiMBNTART  PoWEB  0» 
SaI.! — ElXBOUTION— SU?FICIBNOT   OF  DeBD — Bo- 

hjl  Fidb  Pubohaber— Notiob  of  Fradd. 

1.  Under  the  facts  set  out  in  the  bill  of  ex- 
ceptions, the  presidins  judge  was  under  no  dta- 
abiliyr  to  preside  in  the  case. 

2.  The  terms  of  a  will  made  in  1855,  oon- 
ferring  a  power  of  sale,  being  in  this  language: 
"I  will  that  all  my  just  debts  be  paid,  and  for 
this  purpose  I  invest  my  executors  with  power, 
in  their  discretion,  to  sell  such  portion  of  my 
estate,  real  or  personal,  as  may  be  deemed  by 
them  necessary  tor  this  purpose,  either  at  pub- 
lic or  private  sale,  at  may  be  best  for  the  inters 
est  of  my  estate,"— «nd  one  of  the  esecutors 
having  renounced  and  failed  to  qualify,  the 
other,  after  qualification,  could  exerdse  the 
power  aJone.  A  conveyance  of  land  by  the  ex- 
ecutor, made  in  1862,  reciting  the  power,  and 
•that  it  is  for  the  interest  of  the  estate  •  •  * 
to  sell  the  property  hereinafter  described,  In  or- 
der to  pay  the  debts  of  the  same,"  passed  title 
to  the  purchase  as  against  one  claiming  under 
the  will  as  a  general  deviaee  of  a  contingent  re- 
mainder. 

S.  In  order  for  the  pnrchasM  to  be  affected 
by  a  fraudulent  exercise  of  the  power  on  the 
part  of  the  executor,  either  partIcipati<Hi  in  the 
fraud  or  notice  of  Jt  by  the  purchaser  would 
have  to  appear.  .       .  .    ,„ 

4.  The  evidence  offered  by  the  jjamtlff,  and 
excluded  by  the  court,  even  if  admissible,  does 
not  affirmatively  appear  to  this  court  as  materi- 
al the  same  not  going  far  enough  to  affect  the 
purchaser  with  notice,  and  no  intention  to  ofEer 
additional  eividonce  as  to  notice  being  an- 
nonnced.  .    ,  ,       ,,  j 

5.  Treating  the  ezelnded  evidence  as  ad* 
mitted,  a  proper  legal  valuation  of  all  the  facts 
would  necessarily  result  in  the  conclusion  that, 
by  reason  of  the  sale  and  conveyance  by  the  ex- 
ecutrix, the  plaintiff's  rij^t  in  remainder  waa 
cut  off.  and  hence  there  was  uo  error  in  direct- 
ing a  verdict  for  defendants. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  BJW>  comty; 
O.  L.  Bartiett,  Judge. 

Action  in  ejectment  by  Mra.  Estelle  Wolfe 
against  R.  K.  Hines  and  others.  A  verdict 
was  directed  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

The  following  is  the  official  report: 

Mr&  Wolfe  sued  Hines,  Mrs.  EQnea,  and 
Hines,  trustee  for  Mrs.  Hines  and  her  chll- 
dten,  in  ejectment  for  the  recovery  of  certain 
land.  The  action  vcas  brought  December  31, 
1888.  The  coort  directed  a  verdict  tat  de- 
fendants, and,  plaintiif's  motion  for  a  new 
trial  being  orerroled,  slie  excepted.  The  mo- 
tion contained  the  genaral  grounds  that  the 
verdict  waa  contrary  to  law,  evidence,  etc. 
Also,  because  the  presiding  Judge,  Judge  Bart 
lett,  eiTjd  in  ruling  himself  qualified  to  try 
the  case,  over  tbe  objection  of  plalntUTs  coun- 
sel, because  of  ttie  following  facts:  Plaln- 
tilTs  counsel  stated  that  tbe  law  firm  of  Des- 
sau &  Barflett,  of  whiCb  Judge  Bartiett  bad 
been  a  member,  were  counsel  of  defendants 
In  the  cases  of  Mrs.  Wolfe  v.  Johnson  et  al., 
Mrs  Wolfe  T.  Johnson  et  al.,  Mrs  Wolfe  v. 
Johnson  and  others,  and  Mrs.  Wolfe  t.  Young 
et  al.,  being  actions  for  ejectment  in  t&YOi  of 
plaintiff  in    tbe    present  suit  now  pending. 


BQd  the  property  sued  for  being  part  of  the 
same  estate,  and  involving  the  construction 
of  the  same  will,  to  wit,  tbe  will  of  Robert 
Freeman,  as  involved  in  tbe  case  at  liar. 
Plaintiff  urged  tUs  disqualification  bef(»e  the 
case  was  begun,  and  the  Judge  overruled  the 
objection.  In  a  note  to  this  ground,  tbe 
Judge  below  says:  Before  tbe  Judge  decided 
to  try  the  case,  Mr.  Dessau  was  sent  for,  and 
stated  that  Dessau  &  Bartiett  had  no  con- 
nection with  the  case,  had  no  interest  in  it, 
and  had  aevet  liad,  nor  been  consulted  alxtut 
it,  and  that  he  did  not  know  that  any  such 
case  waa  pending;  that  this  case  was  in  ao 
way  connected  with  the  cases  defended  by 
Dessau  &  Bartiett,  and  no  issue  involved  in 
this  case  was  Involved  in  those  cases.  No 
question  was  made  by  the  defense  in  the 
cases  defended  by  him  as  to  the  powers  of  the 
executor,  or  the  construction  of  the  will  of 
Robert  Freeman.  He  also  stated  that  Des- 
sau &  Bartiett  had  no  interest  in  or  connec- 
tion with  this  case,  directly  or  remotely,  and 
never  had.  The  Judge  stated,  as  a  fact,  tliat 
be  had  never  had  any  connection  with  or 
knowledge  of  this  case,  and  did  not  know 
such  a  case  was  pending  until  he  saw  It  on 
the  docket;  that  it  was  true  that  Dessau  & 
Bartiett  had  defended  certain  cases  for  lands 
in  suits  brought  by  Mrs.  Wolfe,  but  those 
cases  bad  no  connection  witb  this,  and  no 
similarity,  except  that  tbe  plaintiff  was  the 
same,  tbe  defense  being  entirely  different, 
and  in  no  way  depended  on,  and  would  not 
be  affected  by,  the  result  in  tills.  Plaintiff's 
counsel  did  not  insist  that  this  and  tbe  other 
cases  were  connected,  oe  that  Dessau  &  Bart- 
iett ever  had  any  connection  with  this  case, 
and,  when  tbe  case  was  set  for  trial,  stated, 
when  tbe  question  was  asked,  that  the  Judge 
was  not  disqualified;  that  tbe  case  bad  no 
such  connection  with  the  other  cases  as  wonU 
disqualify  him;  and  that  the  defense  to  the 
cases  defended,  by  Dessau  &  Bartiett  waa  en- 
tirely different  from  that  set  up  in  thJs. 
Tltese  facts  were  not  denied  by  plaintiff's 
counsel,'  but  admitted.  "I  desire  to  say  tliat; 
if  I  had  ever  had  tbe  least  connection  with 
ttais  case,  or  had  tbe  interest  of  my  former 
clients  been  in  tbe  most  remote  degree  af- 
fected by  the  result,  I  would  have  declined 
to  preside  In  it  The  dockets  of  tbe  court  are 
fall  of  cases  in  which  I  am  disquallfled,  and 
I  And  it  exceedingly  difficult  to  procure  tbe 
Borvices  of  other  Judges  to  dispose  of  tbe  dis- 
qualified business,  which  tbe  law  makes  It 
my  imperative  duty  to  have  tried,  and  to  re- 
fuse to  preside  in  any  case,  to  gratify  the  bare 
wbim  of  counsel,  would  result  In  a  denial  of 
Justice  to  tbe  litigants  in  tbe  court"  AJso, 
because  the  court  erred  in  admitting  in  evi- 
dence, over  plaintiff's  objection,  a  deed  from 
Mrs.  Freeman,  as  executrix,  to  Anderson, 
dated  June  12,  1862,  upon  the  ground  that 
the  power  of  sale  under  tbe  will  of  Robo^ 
Freeman  was  a  power  reposed  in  tbe  Joint 
discretion  of  the  widow  and  Comer,  who 
were  joint  executors;  that  the  power  was  t» 
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be  eonatraed  according  to  the  latr  In  force  In 
1865.  tbe  date  of  the  will;  tbat  such  power  of 
Bale  under  the  will,  without  order  of  the  court, 
could  not  be  exercised  singly  by  Mrs.  Free- 
man, who  alone  quallfled  as  executrix;  that 
one  executor  could  not,  under  the  will,  make 
a  deed  without  order  of  court,  and  that  no 
•ach  arier  was  shown;  farther,  that  plaintiff, 
not  being  a  party  to  the  deed  or  claiming  un- . 
der  It,  la  not  bound  by  any  recitals  of  fact 
therein,  and  that  the  recltala  of  the  deed  as 
to  the  existence  of  debt  are  not  binding  on 
plaintiff,  or  evidence  of  the  existence  of  such 
debts,  against  plaintiff;  also,  that  the  deed 
upon  Its  face  did  not  show  that  Mra  Free- 
man, executrix,  had  power  to  make  the  sale 
for  the  purpose  therein  expressed,  the  recital 
not  following  the  power  created  In  the  first 
Item  of  the  will,  and  It  not  appearing  from 
auch  recitals  that  she  sold  the  property  for 
llie  sole  purpose  of  paying  debts  of  the  tes- 
tator, nor  such  debts  as  are  contemplated  by 
the  third  Item  of  the  will,  nor  that  it  was 
necessary  to  sell  the  property  or  so  much  of 
It  for  the  purpose  of  paying  said  debts,  bat 
only  that  the  sale  was  deemed  to  be  for  the 
lnta«Bt  of  the  estate  in  order  to  pay  the  debts 
of  the  estate;  that  no  debts  were  shown  to 
have  existed  at  the  time  the  deed  was  made, 
and  the  deed  was  inadmissible  nntil  the  in- 
debtedness was  shown;  that  the  burden  was 
on  defendants  to  show  this;  and  that  the 
length  of  time  that  bad  elapsed  raised  a  pre- 
■amption  that  the  debts  of  the  testator  had 
aU  been  paid,  If  any  ever  existed;  and  on  the 
further  ground  that  the  deed  was  signed  by 
Mrs.  Freeman  Individually,  and  not  as  exec- 
ntrix.  When  the  deed  was  offered,  plaintiff 
had  already  shown  that  Comer  had  renounced 
aa  executor,  and  never  quallfled.  The  will  of 
Robert  Freeman  was  dated  October  5,  1855, 
and  nominated  his  friend  Ciomer  as  executor 
and  his  beloved  wife  as  executrix.  The  third 
item  provided  that  all  his  Just  debts  be  paid, 
and  for  this  ptirpose  Invested  his  executors 
with  power,  in  their  discretion,  to  sell  such 
portions  of  bis  estate,  real  or  personal,  as 
might  be  deemed  by  them  necessary  for  this 
purpose,  either  at  public  or  private  sale,  as 
might  be  best  for  the  Interest  of  the  estate. 
The  will  farther  provided  that  all  his  estate, 
except  such  pc»rtion  aa  might  be  sold  for  the 
payment  of  hia  debts,  he  kept  together  and 
managed  by  hla  eocecntbrs,  for  the  support  of 
bis  family  and  education  of  his  children  dur- 
ing the  life  and  widowhood  of  his  wife,  and 
that,  if  his  wife  should  again  marry,  then  his 
estate  should  be  equally  divided  between  bis 
wife  and  children,  but,  should  she  remain  In 
widowhood,  then,  at  hw  death,  the  estate 
to  be  equally  divided  among  the  children, 
children  of  deceased  children  to  stand  in  the 
place  of  the  aeceased  parent;  that,  In  the  event 
distribution  should  take  place  dnring  the  mi- 
nority of  any  of  the  children,  he  appointed  his 
brother  to  act  u  testamentary  guardian  of 
the  property  of  snch  minors;  that  the  prop- 
erty by  the  will  given  to  the  children  waa  In 


trust  for  their  sole  use  diulng  their  Uvea, 
with  remainder  to  their  children,  etc.,  tala 
brother  bdng  appointed  trustee  to  hold  the 
legal  title  during  the  estate  for  life  and  the 
preservation  of  the  remainder;  that.  If  his 
wife  should  be  enceinte  at  the  time  of  his 
death,  the  after-bom  dilld  was  to  be  entitled 
as  If  bom  before  his  deatb;  and  that  the  prop- 
erty given  to  his  wife  on  the  event  of  her 
marriage  waa  for  iiee  sole  and  separate  use 
In  life,  and  to  be  disposed  of  at  her  death  In 
such  manno'  as  she  might  direct  The  deed 
from  Mrs  Freeman  to  Anderson  waa  dated 
June  12,  1862.  It  was  signed,  "Harriet  B. 
Freeman,"  but  recited  that  it  was  between 
Mrs.  Freeman,  aa  executrix  of  Robert  SVee- 
man,  and  Anderson.  It  farther  recited  that 
Freeman,  by  his  last  will,  duly  proved  and 
recorded,  "did  fully  authorize  and  empower 
his  executors  iherein  named,  in  their  discre- 
tion, to  sell  any  part  of  his  estate,  real  or 
personal,  at  public  or  private  sale,  for  the 
purpose  of  paying  his  debts,"  and  appointed 
Mra  Freeman  and  Comer  his  executors;  and 
Comer  having  disclaimed  the  trust,  and  she 
having  alone  qualified  and  entered  upon  the 
execution  of  the  win,  "and,  in  the  ex»clse 
of  the  discretion  in  her  reposed,  the  party 
aforesaid  of  the  first  part  having  Aeter- 
mlned  that  it  is  for  the  interest  of  the  estate 
of  the  said  Robert  Freeman  to  sell  the  prop- 
erty hereinafter  described.  In  order  to  pay 
the  debts  of  the  same:  Now,  therefore,"  etc. 
Because  the  court  admitted  in  evidence,  over 
the  objection  of  plaintiff,  the  deed  from  the 
administrator  of  B.  O.  Anderson,  Jr.,  de- 
ceased, to  Hines,  trustee,  dated  April  9,  1890, 
upon  the  ground  that  the  deed  upon  Its  face 
purported  to  be  an  administrator's  deed,  and 
there  was  no  authority  shown  for  the  ad- 
ministrator to  make  tiie  deed.  It  appeara 
from  the  evidence  that  this  deed  was  ftom 
3.  M.  Anderson,  as  administratrix,  for  H.  O. 
Anderson,  Jr.,  to  Hines,  trustee.  It  contained 
a  recital  that  the  ordinary  had  authorised 
the  administratrix  to  make  the  sale;  tliat 
legal  notlco  had  been  given;  the  i»T>perty  sold 
according  to  law,  etc.  It  further  appeared 
that  Hines  went  Into  possession  Immediatdy 
after  the  date  ot  the  deed,  and  has  occupied 
the  property  ever  since,  fencing  It  In,  and 
Improving  It,  and  hia  possession  had  been 
oi>en,  uninterrupted,  and  advo-se.  Becauae 
the  court  wred  in  refusing  to  admit  evldraoa 
of  Benson,  offered  by  plaintiff,  as  follows: 
"Q.  From  your  knowledge  and  acquaintanos 
of  the  estate,  was  it  indebted  to  any  consid- 
erable extent?  A.  No,  sir,"— the  cotnrt  having 
refused  to  receive  the  same,  on  the  ground 
that  it  was  a  matter  of  opinion  of  the  wit 
nesB,  the  witness  having  prevlcosly  testified 
several  times,  when  asked  what  the  indebted- 
ness of  Robert  Freeman  waa,  tiiat  it  did  not 
know.  Error  in  ruling  out  the  following  tes- 
timony of  Benson,  which  had  been  Introduced 
by  plaintiff:  "Q.  What  waa  your  famil- 
iarity with  the  estate  in  1862?  A.  I  was  fa- 
miliar with  the  place  th««.    I  went  there  a 
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food  deoL  Q.  Did  yon  know  of  the  existence 
of  any  debts?  A.  None  at  all.  Q.  Wbat  was 
yonr  acquaintance  with  the  estate  from  18S6 
to  18627  A.  I  knew  nearly  as  much— I  didn't 
know  his  private  busmess,  but  I  knew  mighty 
near  as  well  as  onr  own.  My  father  trans- 
acted a  good  deal  of  business  with  b!m.  Q. 
Did  you  know  at  that  time  of  his  being  in- 
debted? A.  I  never  heard  of  it"  The  court 
mled  this  testimony  out,  upon  the  gronnd  that 
it  was  not  competent  to  prove  there  were  any 
debts  by  the  opinion  of  the  witness  or  by 
hearsay.  Ekror  In  sustaining  defendants'  ob- 
jection to  the  following  question,  asked  Ben- 
son: "Do  yon  know  the  amount  and  value  of 
any  property  sold  between  1856  and  18627" 
Defendants  objected  to  this  testimony,  on 
the  ground  that  it  was  Irrelevant  and  Im- 
proper. Plaintiff  contends  that  the  inquiry 
was  relevant,  because  tbe  amount  and  value 
of  the  property  sold  between  1S5C  and  1862, 
in  connection  with  proof  that  was  offered  of 
tbe  condition  and  value  of  the  estate  In  1856, 
and  of  tbe  amount  of  indebtedness  In  1856, 
tended  to  show  that  tbere  were  no  debts  eiJst- 
Ij^g  in  1862,  at  tbe  date  of  the  sale  to  George 
.  W.  Anderson,  and  that  the  question  of  the  ex- 
istence of  the  debts  of  the  estate  at  tbe  date 
of  tbe  said  sale  was  relevant  and  proper. 
EkTor  in  sustaining  defendants'  objection  to 
the  following  testimony  of  Benson,  offered  by 
plaintiff,  and  ruling  out  the  same  as  irrel- 
evant and  improper:  "What  amount  of  land 
and  personal  property  belonged  to  Robert 
Freeman  in  18567"  The  answer  to  this  ques- 
tion is  not  given  in  the  motion.  Plaintiff 
contends  that  tbe  inquiry  was  relevant,  be- 
canse  the  amount  and  value  of  the  property 
belonging  to  Freeman's  estate  in  1856,  in  con- 
nection  with  proof  that  was  offered  of  the 
amount  of  debts  in  1856,  and  the  amount  of 
property  sold  between  1856  and  1862,  tended 
to  show  whether  or  not  any  debts  of  Fl-eeman 
remained  unpaid  In  1862,  at  the  time  of  the 
■ale  to  Anderson,  and  that  the  question  of 
tbe.  eixlBtenoe  of  debts  in  1862  was  one  of  the 
pertinent  and  material  questions  in  the  case. 
Brror  in  snstalning  defendants'  objections  to 
tbe  testimony  of  Benson  that  Mrs.  Freeman 
was  T«i7  extravagant,  and  ruling  out  the 
same  as  irrelevant,  and  Improper;  plaintiff 
eontendlng  that  this  testimony  was  relevant, 
as  tending  to  support  plaintiff's  theory  that 
the  delits  owing  by  Mrs.  Freeman  in  1862,  If 
any,  were  created  by  her  after  her  husband's 
death.  In  1856,  and  not  embraced  within  the 
class  of  debts  contemplated  by  Freeman's 
wlU,  and  was  therefore  material.  Error  in 
sustaining  defendants'  objection  to  testimony 
of  Benson  that,  when  Freeman  died,  his  es- 
tate was  In  good  condition  and  ruling  out  the 
same  as  irrelevant  and  Improper.  Plaintiff 
contends  that  the  inquiry  was  relevant  for 
reasons  above  stated.  Because  the  court 
erred  in  ruling  as  follows:  Plaintiff  offered 
an  Inventory  and  appraisement  of  tbe  prop- 
erty of  Freeman,  as  made  by  duly-appointed 
appraisers,  and  retoraed  to  the  ordinary's 


office  March  20,  1866,  containing  an  enu- 
meration of  the  items  and  value  of  the  prop- 
erty set  out  in  the  motion,  amounting  to  ^7,- 
704.21.  The  court  held  that  the  evidence  was 
irrelevant,  and  failed  to  show  that  there  were 
no  debts  in  1862;  and,  further,  that  it  was  not 
competent  to  show  the  absence  of  debts  In 
1862,  unless  there  was  proof  that  George  W. 
Anderson,  and  those  claiming  under  him,  had 
notice  that  tbere  were  no  debts,  and  that  sale 
by  the  executrix  was  for  said  reason  unau- 
thorized and  void.  Plaintiff  contends  that 
the  testimony  was  relevant,  as  tending  to 
show,  in  connection  with  testimony  offered 
as  shown  in  the  preceding  grounds,  that  no 
debts  of  Freeman's  could  remain  unpaid  in 
1862;  and,  further,  that  the  existence  of  debts 
of  Freeman  remaining  unpaid  in  1S62  was  a 
material  issue  In  the  case,  and,  unless  there 
were  such  debts,  tbe  sale  by  tbe  executrix 
was  unauthorized,  and  Anderson  got  no  title. 
Because  the  court  refused  to  allow  plaintiff 
to  show  by  Benson  bow  much  of  the  proper^ 
of  Freeman's  estate  was  turned  into  money 
by  his  executrix  prior  to  1862.  Plaintiff  con- 
tends that  this  testimony,  in  connection  with 
the  other  testimony  offered,  tended  to  show 
that  there  were  no  debts  of  Freeman  remain- 
ing unpaid  in  1862,  and  that  circumstances 
were  such  as  to  put  any  purchaser  on  inquiry. 
Brror  in  ruling  as  follows:  Plaintiff  offered 
tbe  annual  returns  of  Mrs.  Freeman,  as  exec- 
utrix of  Freeman,  ;nade  to  the  ordinary  in 
1864,  and  cov^ing  tbe  period  between  the 
sale  to  Anderson  and  the  date  of  said  return; 
the  evidence  offered  being  returns  appearing 
in  tbe  original  books  of  the  court  of  ordinary. 
Tbe  testimony  was  offered  to  show  that  such 
debts  as  were  paid  by  the  executrix  with  tbe 
money  received  from  the  sale  to  Anderaon 
w&ce  debts  contracted  by  her  after  the  death 
of  Freeman,  and  therefore  not  such  as  were 
contemplated  by  Freeman's  will,  and  to  show 
that  there  were  no  debts  of  Freeman  re- 
maining unpaid  at  the  time  of  said  sale,  and 
that  the  sale  was  not  made  to  pay  debts  of 
the  last-named  description.  Defendants  ob- 
jected to  this  testimony,  on  the  ground  that 
the  original  book  was  not  admissible,  but 
that  the  law  made,  certified  copies,  and  not 
original  books,  admissible;  and  that  tbe  tee- 
timony  was  Improper,  unless  plaintiff 
brought  home  to  And«w>n.  and  those  claim- 
ing imder  him,  knowledge  that  tbere  were  no 
debts  of  Freeman;  and,  farther,  that  the  re- 
turns did  not  show  that  no  debts  of  Freeman 
existed,  but  only  showed  what  use  was  made 
of  tiie  money.  Tbe  court  sustained  the  ob- 
jections. Tbe  returns  in  question  were  not 
set  out  in  the  motion.  Error  In  excluding 
all  the  testimony  of  Bentnu  npon  the  subject 
of  the  debts  of  Freeman,  upon  objection  that 
it  was  irrelevant,  unless  Anderson  had  notice 
there  were  no  debts,  and  I>ecause  hearsay  or 
opinion.  This  testimony  is  set  out  In  full 
In  the  motion.  Plaintiff  contends  tliat  this 
testimony  was  relevant  and  material,  for  rea- 
sons above  stated.    Becaoae  the  court  erred 


Digitized  by  V^jOOyiC 


Oa.) 


BAXTER  t).  WOLFr. 


82ft 


tn  directing  a  Tsrdlct  for  defendantB,  the 
court  stating  It  was  of  tlie  opinion  there  was 
no  lasne  of  fact  on  the  controlling  point  of  the 
case. 

Steed  &  Wimberly,  F.  A.  Arnold,  and  Alex- 
ander &  Tambull,  for  plaintiff  in  error. 
Lanier,  Anderson  &  Anderson,  and  R.  K. 
Hinea,  for  defendants  In  error. 

PUB  OCRIAM.    Judgment  affirmed. 


(OS  Oa.  3t4) 

BAXTER  T.  WOIjPF. 
(Sapreme  Oonrt  of  Georgia.    Jan.  27,  1884.) 

'OoasTBCOTiox  OF  Will  —  Dbtjsb  to  Tbusteb  — 

LkQAI.    TITLB    to    RbMAINDBB  —  HOBTOAOB  ON 

Pbopbbtt  —  ErvECT  oh  Cnborn  Remaisdbb- 
Mah— Widow's  Riobts  under  Wii*. 

1.  A  derlse  to  the  testator's  children  for 
life,  with  contingent  remainder  to  their  chil- 
dren, a  trustee  being  appointed  "to  hold  the 
\egal  title  during  the  estate  for  life,  and  for  the 
preservation  of  the  remainder,"  does  not  clothe 
the  trustee  with  legal  title  to  the  remainder, 
but  only  with  such  title  to  the  particular  es- 
tate. The  remainder  created  is  a  legal,  not  an 
equitable,  estate. 

2.  Where,  upon  a  petition  of  the  tmstee, 
reciting  that  it  was  brought  in  behalf  of  peti- 
tioner as  trustee  of  the  life  tenants,  the  judge 
of  the  superior  court  granted  an  order  authoriz- 
ing the  trustee  to  incumber  the  land  by  mort- 
gage for  the  purpose  of  raising  money  to  pay 
off  faidebtedness  incurred  by  the  trustee  for  the 
•npport  of  the  tenants  for  life,  a  mortgage  exe- 
cuted in  pnrsuance  of  such  order  did  not  bind 
the  interest  in  the  land  of  an  nnbom  contin- 
gent remainder-man,  nor  did  a  sale  under  the 
mortgage  defeat  or  in  any  manner  affect  his 
title. 

3.  Authority  giren  by  will  to  the  widow, 
as  executrix,  to  keep  the  estate  together  for 
the  snmwrt  and  maintenance  of  the  testator's 
family  during  her  widowhood,  gaye  her  no  pow- 
er to  continue  this  arrangement  after  her  in- 
termarriage with  another  husband,  the  will  di- 
recting that  the  estate  be  divided  at  the  termi- 
nation of  her  widowhood.  Moreover,  her  let- 
ters testamentanr  abated  upon  her  marriage, 
and  she  was  no  longer  executrix. 

4.  The  evidence,  taken  as  a  whole,  was 
•offieient  to  establish  title  la  the  plaintiff,  as 
against  the  defendant,  and  th^e  was  no  error 
In  directing  a  verdict  accordingly. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
R.  It.  Gamble,  Judge. 

Action  by  Estelie  Wolff  against  T.  W.  Bax- 
ter, in  ejectment  Judgment  for  plaintiff, 
and  defendaqt  brings  error.     Affirmed. 

The  following  is  the  official  r^wrt: 

Mrs.  Estelle  Wolff  (by  a  former  marriage, 
Mrs.  Freeman)  brought  her  action  in  eject- 
ment for  the  recovery  of  lot  No.  8  in  the 
Fourth  district  of  Bibb  county,  part  of  the 
lands  known,  as  the  "Liand  of  the  Robert 
Freeman  Estate,"  and  sometimes  as  the 
"Fulton  Land,"  and  part  of  the  place  known 
formerly  as  the  "WlUlam  Scott  Mill  Place"; 
Mtd  as  a  sole  heir  of  James  Freeman,  de- 
ceased (her  only  child  by,  and  the  only  child 
of,  the  former  husband,  James  S.  Freeman, 
deceased),  for  an  undivided  interest  in  said 
lot  Baxter  was  the  n»al  defendant  After 
introduction  of  testimony  for  plaintiff,  de- 


fendant Introducing  no  testimony,  It  was 
agreed  that  tlie  court  should  direct  a  ver- 
dict as  he  might  determine  under  the  testi- 
mony submitted,  and  the  court  directed  a 
verdict  for  the  plaintiff  for  one-sixth  undi- 
vided interest  in  the  lot  To  this  action  of 
the  court  and  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant  defend- 
ant excepted. 

There  was  testimony  for  plaintiff:  Lot 
No.  8  was  in  possession  of  Robert  Freeman 
before  his  death.  He  had  possession  of  it 
In  1855  or  1856,  and  after  bis  death  his 
widow,  Harriet  B.  Freeman,  was  In  posses- 
sion of  it  He  left  the  following  children: 
Charles,  Elinors,  Jamcfs,  Rebecca,  and  Rob- 
erta,—of  whom  the  daughters  are  still  living, 
unmarried,  but  the  sons  are  dead.  After 
the  death  of  Robert  Freeman,  Mrs.  Freeman 
remained  in  possession  and  control  of  the 
property  15  or  20  years.  She  died  8  or  10 
years  before  the  trial,  which  took  place  May 
19, 1888.  Lot  No.  8  was  not  aU  of  the  tract 
but  there  was  a  considerable  Iwdy  of  the 
land,— some  20  lots,  all  in  a  body.  Mra  Free- 
man, who  in  1864  married  Fulton,  was  In 
possession  of  the  body  of  land.  Fulton  only 
lived  a  year  or  two,  and  after  that  she  con- 
trolled the  land  as  executrix,  witness 
thought  and  farmed  on  It  There  were 
houses  and  a  gristmill  on  It  She  was  liv- 
ing on  It  when  she  married  Fulton.  The 
particular  lot  In  dispute  is  a  wild  lot  but 
a  part  of  the  same  body.  Mrs.  Fulton  was 
the  daughter  of  William  Scott  who  had  two 
other  daughters,— one  who  married  Baxter, 
and  another,  Mrs.  Hamilton.  Scott  also  had 
a  son  named  William  Byron  Scott  who  lived 
across  the  creek,  on  the  oth»  side,  the  Free- 
man land  being  on  "this"  side  of  the  creek. 
Lot  No.  8  Is  on  tlie  other  side  of  tne  creek, 
about  a  mUe  from  the  old  Scott  mill,  but  not 
more  than  a  half  mile  from  the  creek  be- 
low the  mill,  in  a  straight  line.  It  was  a 
part  of  his  plantation.  His  plantation  was 
on  both  sides  of  the  creek.  It  was  a  part 
of  the  Scott  place,  and  was  a  wood  lot 
Witness  never  saw  Robert  Freeman  in  pos- 
session of  this  lot  and  never  saw  him  on 
the  lot  There  was  no  fence  around  It  and 
It  never  has  been  fenced,  that  witness  knew 
of,  and  has  never  been  cleared  or  cultivated. 
The  only  way  he  knows  It  is  a  part  of  the 
Robert  Freeman  place  is  because  It  is  In- 
cluded in  the  Freeman  possessions;  Just 
knows  it  from  the  fact  "they"  have  had 
possession  of  It  He  does  not  know  that 
Robert  Freeman  was  in  possession  of  It  but 
understands  he  owned  it  Was  about  nine 
years  old  when  Freeman  died,  and  lived 
alwut  tliree-quarters  of  a  mile  from  the  lot 
Never  saw  Freeman  cut  wood  on  It  and  did 
not  Imow,  about  the  time  Freeman  died, 
that  there  was  such  a  lot  Did  not  know 
the  number  of  It  then,  but  Is  now  fftmlliar 
with  it  Did  not  know  whether  Fremnan 
owned  the  land  as  his  own,  or  claimed  pos- 
session of  it  as  executor  of  William  Scott 
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He  saw  Mn.  Fulton  managing  the  place, 
but  never  sa'w  her  do  anytblng  with  regard 
to  possession  of  this  lot;  never  saw  her  cut 
wood  off  of  it,  or  have  It  cut;  never  bad  It 
fenced,  and  never  saw  her  on  the  lot.  She 
had  no  one  living  on  it,  and  waa  living  in 
Baltimore.  He  saw  Sanders  and  Jones  get- 
ting wood  from  the  lot,  and  these  were  the 
only  acts  of  ownership  he  had  ever  seen 
on  that  lot  by  anybody.  There  were  two 
acres  in  one  corner  that  were  cultivated  15 
or  20  years  ago  by  Braswell.  This  was  dur- 
ing Mrs.  Freeman's  ownership.  Some  of 
the  other  lands  were  cultivated.  Nos.  7,  9, 
32,  and  46  were  cultivated  at  the  time  of 
Freeman's  death.  There  was  a  sawmill  on 
the  place  down  the  creek  when  Robert  Free- 
man died.  When  witness  first  knew  the 
sawmill,  Byron  Scott  was  In  possession;  and 
after  that,  Robert  Freeman;  and  after  his 
death  his  wife  waa  in  possession  of  It.  Logs 
were  cut  promiscuously  about  on  the  land, 
but  be  did  not  know  whether  any  were  cut 
on  lot  No.  a.  Timber  was  cut  before  and 
after  the  mill  was  burned.  In  1865.  Witness 
did  not  know  anything  of  the  timber  being 
cut;  only  saw  the  stumpa  Freeman  was 
In  iK>Bsession  at  his  deatta  of  the  Barfleld 
homestead,  on  lot  No.  8. 

It  further  appeared  for  plaintiff  that  her 
first  husband  was  James  S.  Freeman,  who 
died  September  17,  1886,  leaving  one  child 
by  her;  that  the  child  died  in  Angus*,  1887, 
leaving  no  heirs  besides  plaintiff.  Further: 
There  is  a  small  clearing  on  lot  No.  8. 
Amason  is  in  possession  of  it  as  the  agent  of 
Baxter,  who  put  him  In  possession.  The  lit- 
tle clearing  on  the  lot  Is  known  as  the  "Bar- 
fleld Settlement,"  and  a  house  was  built  on 
It  As  far  back  as  a  witness  could  remem- 
ber who  was  52  years  old  at  the  time  of  the 
trial,  Barfleld  used  to  live  on  the  clearing; 
and,  after  Barfleld,  William  Soott  was  in 
possession  of  It;  and,  after  Byron  Scott  was 
In  possession,  Mrs.  Freeman  (that  Is,  Mrs. 
Fulton)  waa  in  possession,  and  did  the  rent- 
ing of  It  A  short  while  before  Freeman 
died,  about  1855  or  1856,  Byron  Scott  was 
in  possession,  and  after  Robert  Freeman's 
death  was  In  possession,  witness  thought, 
attending  to  the  business  for  his  sister  Mrs. 
Freeman,  about  a  year  after  Robert  Free- 
man died.  The  witness  never  saw  Byron 
do  anything  on  the  lot  never  saw  him  on 
the  lot,  and  could  not  state  any  act  of  own- 
ership he  did  with  regard  to  the  lot;  all  he 
knew  being  that  he  had  charge  of  the  inter- 
est, whatever  It  was,  after  Freeman  died, 
representing  Mrs.  Freeman.  He  had  bands 
cutting  on  It  after  he  was  in  possession  of 
It,  and  witness  saw  his  negroes  on  It  Bar- 
fleld owned  20  acres  of  it  In  the  northeast 
eomer,  and  the  balance  was  wild,  without 
Improvements.  The  timber  was  cut  south 
of  where  the  bouse  was.  Since  witness 
knew  the  lot  and  the  Barfleld  clearing  on  it 
several  people  have  lived  on  It,— among 
them,  Bartlett  who  was  the  last  man  Mrs. 


Freeman  rented  to,— but  witness  did  not 
know  from  whom  the  tenants  got  posses- 
sion. Bartlett  rented  on  the  Freeman  place 
about  11  years,  moving  there  in  1878,  and 
subrenting  from  Heard  when  be  flrst  went 
there,  after  that  from  Benson,  and  after  that 
from  Mrs.  Fulton.  Those  from  whom  be 
subrented  were  tenants  of  Mrs.  Fulton,  who 
was  in  possession  of  the  whole  plantation, 
lot  No.  8  being  nearly  in  the  center  of  it 
The  land  included  the  mill,  and  as  far  back 
as  Bartlett,  who  was  44  years  old,  could  r» 
member,  it  was  called  the  "Freeman  Land.* 
When  be  flrst  knew  it  Mrs.  Freeman  (aften 
wards  Mrs.  Fulton)  was  in  possession  of  it 
and  during  and  after  the  war  she  was  in 
possession,  but  he  never  heard  her  say  how 
she  held  it  He  never  rented  lot  No.  8  from 
Mrs.  Fulton,  but  only  rented  the  Barfleld 
settlement  on  lot  No.  8.  The  lot  lay  out  for 
several  years.  Mrs.  Freeman  rented  it  out 
when  it  was  rented  out  simply  renting  the 
open  part  of  the  cleared  land.  Bartlett  had 
seen  her  on  the  lot  at  his  house,  and  when 
she  was  there  she  was  there  to  rent  him  the 
land.  When  Herring  lived  in  the  house, 
during  the  war,  he  attended  to  Mrs.  Free- 
man's business. 

Plaintiff  Introduced  the  will  of  Robert  Free- 
man, by  which  Comer  was  appointed  execu- 
tor, and  Mrs.  Harriet  B.  Freeman  ezecatilx 
By  this  will  it  was  provided  that  all  testa- 
tor's estate,  except  such  as  might  be  sold  to 
pay  his  debts,  be  kept  together,  and  managed 
by  his  executors  for  the  support  and  mahi- 
tenance  of  his  family,  and  education  of  his 
children,  during  the  life  and  widowhood  of 
his  wife;  that  If  his  wife  should  marry  the 
estate  should  be  equally  divided  between  hw 
and  children,  this  provision  being  made  for 
his  wife  In  lieu  of  dower;  that.  If  she  should 
continue  in  widowhood,  then  at  her  death  tiie 
estate  should  be  equally  divided  between  the 
children,  share  and  share  alike,  and  In  case 
of  a  division,  on  either  of  the  events  above 
stated,  children  of  deceased  children  should 
stand  In  the  place  of  the  deceased  parent 
The  will  further  provided  that  In  the  ereat 
of  such  dlstaribution  during  the  minority  of 
any  of  the  children.  J.  O.  Freeman  should 
act  as  their  testamentary  guardian;  that  the 
property  given  to  the  children  should  be  in 
trust  for  their  use,  respectively,  diuring  llfie, 
and  at  their  death,  respectively,  the  remain- 
der to  their  children,— children  of  deoedoits 
to  stand  in  the  place  «f  deceased  children; 
that  should  any  of  the  testator's  cbttdroi  die 
without  leaving  issue  at  the  time  of  ^elr 
death,  then  the  legacy  to  such  children  should 
lapse;  that  J.  O.  Freeman  should  be  trustee, 
to  hold  the  legal  title  during  the  estate  for 
life,  and  preservation  of  the  remainder;  and 
that  the  property  given  to  his  wife  on  the 
event  of  her  marriage  was  given  for  her  sole 
and  separate  use  during  her  life,  to  be  dis- 
posed of  at  her  death  In  soch  manner  as  she 
might  by  deed  or  will  direct  The  will  was 
probated  in  1855,  and  Mrs.  Freeman  qualified 
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aa  escecntrlx.  Comer  not  qnalifylnK.  Plaintiff 
also  Introduced  a  j>etitlQn  to  the  aupeiiar  court 
In  October,  18S4,  addressed  to  the  Judge  of 
that  court,  In  which  Fulton  set  np  that  be 
had  married  the  widow  of  Freeman,  who  at 
hla  death  left  a  wife  and  flye  children.— 
among  them.  James  Freeman,— all  of  'V^om 
are  minors;  that  In  his  will,  attached  to  the 
petition,  Robert  Freeman  devised  his  whole 
estate  to  bis  wife  and  children,  but  the  shares 
of  the  children  were  given  to  them  in  trust 
during  their  respective  lives,  for  their  sole 
use,  and  after  their  respective  deaths  to 
their  cfaUdren,  share  and  share  alike;  that 
Jamea  C  Freeman  was  appointed  testa- 
mentary guardian,  but  declined  to  accept  the 
trust;  that  the  property  was  liable  to  waste; 
and  that  the  children  desired  that  petitioner 
should  be  appointed  testamentary  guardian 
and  trustee.  A  guardian  ad  litem  was  ap- 
pointed, and  afterwards,  in  November,  1864, 
the  court  appointed  Fulton  trustee  for  the 
property,  and  guardian  for  the  minor  chil- 
dren. Plaintiff  also  Introduced  a  petition,  ad- 
dressed to  the  Judge  of  the  superior  court,  en- 
tertaining Jurisdiction  in  chancery,  of  Mrs. 
Fulton,  in  which  she  referred  to  the  will  of 
Freeman,  and  to  the  fact  that  J.  C.  Freeman 
had  been  appointed  trustee,  declined  to  ac- 
cept the  trust,  and  that  Fulton  was  appointed 
trustee  and  guardian,  and  continued  to  act 
until  his  death,  in  August,  1866.  The  peti- 
tion stated  that  the  property  continued  undi- 
vided, and  prayed  for  an  order  appointing 
her  trustee  for  the  children;  stating  that 
tbeee  was  no  occasion  for  the  appointment  of 
a  guardian,  the  property  not  being  divided. 
Also,  an  order  of  tbe  Judge  of  the  superior 
court,  showing  that  In  1806  Mrs.  Fulton  was 
appointed  trustee  for  the  minor  children  of 
Bobert  Freeman.  Also,  a  petition  addressed 
to  the  Judge  of  the  snp^or  court,  entertain- 
ing Jurisdiction  In  chancery,  making  the  fol- 
lowing averments:  The  petition  was  in  be- 
half of  petitioner,  as  trustee  for  her  children 
Charles  and' Ellnora,  who  were  21  years  of 
age,  and  James,  Rebecca,  and  Roberta,  who 
were  mln(»8.  That,  at  the  close  of  the  war, 
petitioner  held  in  her  own  right,  and  as  trus- 
tee, a  large  number  of  slaveB,  since  freed, 
and  also  upwards  of  7,000  ao-es  of  land 
(asrang  them,  lot. No.  8,  with  other  lands), 
v^ch  were  about  all  the  property  left  the 
petitioner  and  children  after  the  dose  of  the 
war.  That  they  resided  th^e,  cultivating  a 
portion  of  the  land,  for  several  years,  but,  be- 
cause of  the  disastrous  seasons,  made  small 
cn>pa,  and  were  unable  to  meet  expenses. 
That  tber  were  unable  to  pay  off  debts  con- 
tracted fcsr  subsistence,  some  of  which  were 
In  Judgment,  partly  against  petitioner  as  trus- 
tee, and  partiy  against  her  individually, 
wbicb  had  been  levied  on  the  lands.  That 
the  lands  constituted  one  large  body,  and  a 
valuable  mill  site  and  a  saw  and  grist  mill 
thereon,  and  were  well  adapted  for  carrying 
on  an  extensive  manufacturing,  milling,  and 
agricultural  business  under  a  common  dlrec- 


13oiL  That  petitioner  could  not  sdl  a  part  of 
tiiem  without  maUng  a  great  sacrifice,  and 
was  advised  that  It  would  be  to  the  advan- 
tage of  herself  and  children  if  she  could  man- 
age to  hold  them  a  year  or  so  longer,  within 
which  time  it  was'  thought  probable  they 
would  be  able  to  sell  the  whole  body  advan- 
tageously. That  her  relative  and  friend,  Bax- 
ter, desirous  of  freeing  the  land  from  Judg- 
ment, and  her  and  her  children  from  debts, 
had  offered  to  loan  them  for  this  purpose 
$5,000,  provided  she  would  give  her  note.  In- 
dividually and  as  such  trustee,  therefor,  and 
secure  the  same  by  a  mortgage  in  his  favor 
on  the  lands,  after  being  duly  authorized  to 
execute  the  mortgage  and  note.  She  prayed 
for  an  order  authorizing  her,  as  sucb  trustee, 
to  execute  the  note  and  mortgage  for  said 
purposes,  and,  as  far  as  the  same  might  be 
needed,  to  use  balance,  if  any.  In  supplying 
the  wants  of  her  family,  and  on  the  planta- 
tion. If  deemed  advisable,  she  prayed  for  a 
guardian  ad  litem  to  represent  the  minor 
children.  This  petition  was  signed  by  Mrs. 
Fulton  and  by  Bllnora  and  Charles  Free- 
man; and  at  chambers.  In  1870,  a  guarfflan 
ad  litem  was  appointed,  who  the  same  day 
answered  that  he  had  considered  the  state- 
ments in  the  petition,  and  believed  they  were 
true,  and  recommended  that  the  prayer  there- 
in be  granted.  And  on  the  same  day,  at 
chambers,  the  Judge  passed  an  order  reciting 
tliat,  having  examined  and  considered  the 
petition,  it  was  ordered  that  the  prayer  of  pe- 
titioner be  granted,— petitioner  signing  the 
note  and  mortgage  as  trustee  and  individual- 
ly, and  using  the  money,  when  received,  as 
designated,— and  that  she  report  her  actings 
and  doings  at  the  next  term  of  the  court,  and 
that  these  proceedings  be  entered  on  the 
minutes.  All  of  which  was  done.  Plaintiff 
Introduced  a  mortgage  given  by  Mrs.  Fulton, 
as  trustee  and  individually,  upon  the  land, 
for  $5,000,  which  was  executed  in  pursuance 
of  the  above  order.  Also,  mortgage  fi.  fa.  in 
favor  of  Baxter  against  Mrs.  Fulton,  individ- 
ually and  as  trustee  for  her  diUdren,  levied 
on  the  property  In  March,  1S77,  and  In  Sep- 
tember, 1877,  sold  by  the  sheriff  to  Baxter. 
Baxter  was  In  possession  under  this  sale. 
Plaintiff  also  introduced,  as  an  admission, 
two  pleas  filed  by  defendant  Baxter  in  an- 
other case  pending  against  him,  involving  the 
titie  to  lot  32,— part  of  this  same  body  of  land. 
In  one  of  these  pleas  it  was  alleged  that 
about  1870  he  made  a  loan  to  Mrs.  Fulton,  as 
trustee,  under  the  will  of  Robert  Freeman,  of 
the  minor  children  entitied  under  the  will, 
and  in  her  own  right,  to  the  amount  of 
$5,000,  in  pursuance  of  an  order  of  the  Judge 
of  the  superior  court  of  the  county,  as  chan- 
cellor, and.  In  accordance  with  said  order, 
took  8  mortgage  upon  said  lot  32,  with  other 
lands;  that  the  proceedings  before  the  chan- 
cellor were  in  good  faith;  that  there  was  still 
due  on  the  mortgage  debt'' $4,500;  that  the 
mortgage  'was  duly  foreclosed,  execution  Is- 
sued thereon,  and  the  property  was  sold,  de- 
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Cendant  belns  tbe  parahuer  at  tb»  sale,  and 
(olnc  Into  possession  of  t&e  land  then  and 
there.  By  the  other  of  the  pleas  it  was  al- 
leged that  defendant  claimed  the  land  In  con- 
troTersy  Iqr  virtue  of  the  mortgage  executed 
in  1870  by  Mia.  Fnlton;  that  he  la  entitled  in 
eqnity,  at  least,  to  the  ownership  of  five- 
sixths  of  the  property.  Inasmuch  as  he  ad- 
vanced $5,000  to  the  beneficiaries  who  claim- 
ed to  be  the  owners  thereof  for  Mrs.  E\ilton 
and  her  five  children,  all  of  whom  went  be- 
fore the  Judge,  and  under  his  direction  and 
order,  the  same  being  at  their  request,  exe- 
cuted the  mortgage  under  which  he  (Baxter) 
claimed  title. 

Dessan  A  Hodges,  Tracy  Baxter,  W.  H. 
Fdton,  Jr.,  and  J.  U  Hardeman,  for  plaintiff 
in  error.  Steed  &  Wlmberly,  Alexander  & 
Tombull,  and  F.  ▲.  Arnold,  for  defendant  in 
OTor. 

PBB  OURIAM.   Judgment  afiirmed. 


(t3  Qa.  SZ7) 

OUNN  V.  PBTTTGRHW  et  aL 
(Snpreme  Oonrt  of  Oeorgla.    Jan.  27,  1894.) 

KXKCUTOBB  ASJ)  ADKtNISTRATOBB  —  APFUC1.TI0II 

BT  Widow  »or  Tbab's  Suppori  —  Burdbk  o> 
Proof— EviDKNCs—CoHPBTSNCT  or  Wnrsass. 

li  Vnder  the  eridence  act  of  18S9  a  party 
is  not  lncomi>etent  as  s  witness  by  reason  of  the 
death  of  a  person  whose  estate  is  to  be  aSected 
by  the  result  of  the  suit,  unless  the  suit  is 
prosecuted  or  defended  by  the  personal  repre- 
sentative; and  the  widow  Is  not  snch  In  a 
proceeding  in  behalf  of  herself  and  minor  chil- 
dren to  (»taln  a  year's  support.  By  the  terms 
"personal  representative"  the  statute  embraces 
only  an  administrator,  executor,  or  other  per- 
son entitled  to  represent  the  decedent  in  the 
ownerriiip  or  management  of  his  general  estate. 
It  follows  that  one  contesting  with  the  widow 
the  title  ot  the  decedent  to  property  set  apart 
or  soogbt  to  be  set  apart  for  a  year's  support 
is  not  incomp^ent  as  a  witness  against  nsr, 
because  of  her  husband's  death. 

2.  According  to  CSheney  v.  Cheney,  73  Oa. 
€6,  the  applicant  for  a  year's  snpport  is,  upon 
the  trial  of  an  apijeal  in  the  superior  court 
from  a  Judgment  of  the  ordinary,  entitle  to 
open  ana  cooclude,  where  the  contest  is  with 
the  representative  of  the  estate.  But  according 
to  Robson  V.  Harris,  7  S.  B.  926.  82  Oa.  153, 
where  the  contest  is  with  an  adverse  claimant 
of  the  property,  the  burden  of  proof  is  upon 
the  latter,  from  whence  it  follows  that  he  is 
entitled  to  <4ien  and  condnde  when  both  par- 
ties Introduce  evidence. 

3.  As  to  some  of  the  bay  set  apart  in  this 
case  the  uncontradicted  evidence  indicates  that 
it  was  the  property  of  the  caveator,  and  was 
never  the  property  of  the  decedent  nor  claimed 
by  him. 

4.  On  the  trial  of  objections  to  a  year's 
support,  as  provided  for  by  the  act  of  October 
9, 1886,  where  the  s(de  issue  is  as  to  title  to  the 
property  set  apart,  a  verdict  finding  for  the 
applicant  against  the  caveator  a  sum  of  money 
is  contrary  to  law.  The  only  legal  finding  in 
such  a  case  is  for  or  against  the  applicant  on 
the  question  of  title  to  the  property  in  con- 
troversy. 

(Syllabus  by  the -Court) 


Brtor  fmin  snperior  oonrt;  BlMt  comttji 

O.  li.  Bartlett,  Judg& 

Action  by  U.  M.  Gmm  against  B.  B.  Pet- 
lygrew  and  others  in  the  nature  of  a  caveat 
to  the  return  of  certain  appraisers.  Jodg- 
meat  toe  dtfendanta,  and  plaintiff  brings  e^ 
tor.  Reversed. 
The  ft^owlng  la  the  official  repwt: 
Mrs.  Pettygrew  and  her  children  bad  aet 
apart  to  them  as  year's  support,  ont  of  the 
property  of  W.  M.  Pettygrew,  among  other 
things,  100  bushels  of  com,  3  beds  of  seed 
cane,  70  bushels  of  seed  potatoes,  and  20,000 
pounds  of  hay.  Ounn  caveated  the  return 
of  the  appraisers  as  to  the  com,  seed  po- 
tatoes, and  cane,  because  those  articles  were 
not  the  property  of  Pettygrew,  but  were  bis 
(Onnn's)  property;  and  as  to  the  bay,  be- 
cause it  was  raised  and  owned  by  him 
(Gunn),  as  the  crop  of  the  then  year,  and 
never  was  ^ther  owned  or  claimed  by  Pet- 
tygrew. The  verdict  was  in  t&roe  of  the  ap- 
plicants, and,  Gunn's  motion  for  a  new  trial 
being  overruled,  he  excepts.  His  motion  con- 
tained the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc ;  also  be- 
cause the  court  refused  to  allow  his  counsel 
to  opea  and  conclude  the  argument  <rf  the 
case  to  the  Jury,  bnt  allowed  the  <qpenlng 
and  conclusion  to  plaintlflTs  counsel,  ov»  the 
objection  of  bis  counsel  Error  In  charging: 
"If  nothing  more  appeared  than  tiiat  Petty- 
grew borrowed  and  agreed  to  return  the  hay, 
that  would  not  authorize  yon  to  find  in  favor 
of  defendant"  Alleged  to  be  wror,  because 
calculated  to  mislead  the  Jury,  and  make  the 
Impression  upon  their  minda  that  nothing 
else  did  appear  throwing  light  upon  the  qnes- 
tloB  of  deliVMy.  Brror  In  refusing  to  allow 
Onnn,  as  a  witness  In  his  own  behalf,  to  an- 
swer the  f<dlowlng  qneetlons:  "Who  con- 
trolled the  land  upon  which  the  hay  In  ood- 
troversy  was  grown?  Was  the  land  upon 
which  this  hay  was  grown  ever  in  the  pos- 
session or  control  of  PettygrewT  Who  gath- 
ered and  harvested  the  hay?  Was  the  bay 
In  controversy  ever  In  the  poesessloD  or  con- 
trol of  Pettygrew?  In  whose  possession  was 
this  bay  at  the  time  of  Petty grew's  death? 
To  whom  did  this  hay  belong?"  Defendant's 
counsel  stated  to  the  court  that  he  expected 
to  show  by  the  answers  to'  these  questlfms 
that  the  laud  upon  which  the  hay  was  grown 
was  1b  defendant's  contr<4,  and  had  never 
been  In  the  iiossession  of  Pettygrew;  that 
the  hay  was  gathered  and  harvested  by  de- 
fendant and  had  never  been  in  possession 
of  Pettygrew,  and  that  It  was  the  property 
of  defendant  The  court  refused  to  allow 
the  questions  and  admit  the  testimony,  upon 
the  ground  that  Pettygrew  was  dead. 

L.  D.  Moore,  for  plaintiff  In  error.    Jaa.  A. 
Thomas,  for  defendants  in  error. 

PBR  CURIAM.    Judgment  reversed. 
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POLLENDOEE  v.  THOMAS. 


(93  Oa.  309) 

FISHER  et  «1  T.  STATH. 
(Supreme  Court  of  Oeorgia.    Jan.  27,  1894.) 
Cbihiital  Pkosbodtiok— Bkeaeikg  mro  Raii.-wat 
Cae  —  Plba  is  Abatbmbst  —  Coiipbtesct  o» 

GrASD  JUBOTl  —  SUFFIOIBHOr    OF  EVIDEKOB  — 
CONDCCT  OF  TRIAI. 

1.  There  wea  no  oTor  in  anstainins  a  de- 
mnrrer  to  a  plea  in  abatement  to  an  indictment 
charging  the  accused  with  breaking  and  enter- 
ing a  railroad  car  of  a  named  railroad  com- 
pany, and  aiding  therefrom  certain  property 
of  that  company,  the  plea  alleging  that  one  of 
the  grand  jurors  who  fonnd  the  indictment  was 
an  agent  of  the  company,  and  that,  although 
the  name  of  a  natural  person  not  connected 
with  the  company  appeared  as  prosecutor  on  the 
indictment,  the  company  was  the  real  prosecu- 
tor; it  also  appearing  that  the  accused  had  had 
a  commitment  trial,  and  had  been  bound  over 
to  answer  the  charge  set  forth  in  the  indict- 
ment, and  thus  had  warning  to  challenge  the 
juror  before  the  bill  was  found.  Laacelles  t. 
State,  16  S.  £3.  945,  90  Oa.  347. 

2.  Where  error  ia  aaaigned  upon  the  court's 
allowing  certain  qnesttona  to  be  asked  witnesa- 
M  on  the  stand,  and  it  does  not  appear  what, 
If  any,  objectiona  were  made  at  the  trial  to  the 
qnestlona,  nothing  for  review  by  thia  court  la 
presented. 

3.  There  was  no  error  In  refusing  to  ans- 
pend  the  trial  In  order  to  g^ve  counsel  for  the 
accused  time  to  obtain  certain  receipts;  It  not 
appearing  that  these  receipts  were  pertinent 
or  material  to  the  Issue  on  trial,  and  counsel 
for  the  accusp-l  having  announced  ready  with- 
out having  thciu  in  his  possession. 

4.  The  evidence  aa  to  the  sealing  of  the  car 
being  in  general  terms  that  the  witness  sealed 
it,  without  disclosing  expressly  whether  both 
doora  were  sealed,  or  only  one,  and  one  door 
being  fonnd  aealed  when  the  car  reached  its 
destination,  and  the  other  not  examined,  the 
evidence  as  to  the  breaking  of  the  car  was  in- 
complete, and  for  that  reason  alone  the  verdict 
was  anwarranted. 

(Syllabns  by  the  (Tonrt.) 

Error  from  superior  court,  Morgan  oonnty; 
W.  F.  Jenkins,  Judge. 

U.  O.  FIsber  and  others  were  convicted  of 
breaking  and  entering  a  railway  car  and 
stealing  goods  therefrom,  and  bring  error. 
Rerersed. 

Calyln  Oeorge,  J.  B.  Park,  Jr.,  J.  H.  Hol- 
land, and  Harrison  &  Feeples,  for  plaintiff  In 
error.  H.  G.  Lewis,  Sol.  Gen.,  and  HInes, 
Sbnbrlck  &  Felder,  for  the  State. 

PBR  CURIAM.    Judgment  reversed. 


(«S  Oa.  800) 

FOLLENDORB  v.  THOMAS  et  aL 
(Supreme  Court  of  Georgia.  Jan.  28,  1894.) 
Pbivatb  Wat — Establibhmbnt  bt  Fresokiption. 
One  claiming  a  private  way  by  prescrip- 
tion over  the  land  of  another  cannot,  after 
having  obtained  a  iM^scriptive  right  to  one 
track,  abandon  it,  and  obtain  a  prescriptive 
tight  to  another  trade,  parallel  with  it,  or  ap- 
proximately parallel,  for  any  distance.  Tne 
law  does  not  contemplate  the  establishment  of 
a  private  way  over  another's  ground  by  pre- 
scription, which  shifts  from  one  place  to  an- 
other as  to  any  part  of  the  route,  but  intenda 
that  the  same  ground  ahall  be  occupied  all 
the  while,  and  the  way  kept  io  repair  on  that 
ground. 
(Syllabua  by  the  Ooort) 


Error  ttom  snperlor  court,  Bibb  county;  O. 
It.  Bartlett,  Judge. 

Action  in  the  court  of  ordinary  by  I.  F. 
Thomas  and  another  against  BmUy  FoUen- 
dore.  From  a  judgment  of  the  superior  court 
OTemiUng  a  writ  of  certiorari  by  which  the 
case  was  taken  to  the  superior  court  by 
defendant,  FoUendore,  she  brings  error.  Re- 
versed. 

The  following  is  the  ofBdal  report: 

Seaborn  and  I.  F.  Thomas,  by  their  peti- 
tion to  the  court  of  ordinary,  asked  that  Mrs. 
VoUendore  be  commanded  to  remove  certain 
obstructions  which  they  alleged  she  bad 
placed  on  a  private  way  leading  to  their  land. 
The  ordinary  ordered  the  removal  of  the  ob- 
structions, and  Mrs.  Follendore  took  the  case 
by  certiorari  to  the  superior  court,  which  cer- 
tiorari was  overruled,  to  which  ruling  she  ex- 
cepts. The  error  alleged  In  the  petition  for 
certiorari  was  that  the  ordinary  should  not 
have  ordered  the  removal  of  the  obstructions. 
The  evidence  introduced  for  plalntlfF  was: 
A  private  way  had  been  located  across  ti»e 
land  for  more  than  7  years,  and  Frank  Thom- 
as and  others  had  used  the  same  uninter- 
ruptedly since  the  time  when  Thomas  ac- 
quired the  ownership  of  his  place,  which  was 
6  or  8  years  ago.  The  private  way  bad  been 
kept  In  r^air,  and  was  not  more  than  15 
feet  wide.  Frank  Thomas  had  traveled  In 
the  road  running  parallel  to  the  "one"  since 
he  owned  the  place,  there  being  an  old 
road  which  had  formerly  been  the  road  used, 
and  at  another  place  four  parallel  roads.  At 
one  or  two  places  the  road  was  more  than 
16  feet  wide.  There  was  another  road  which 
was  25  or  30  feet  wide,  which  he  traveled 
sometimes.  The  road  might  iiave  been  more 
than  15  feet  wide  In  some  places,  but  be 
was  not  sure,  as  he  had  never  measured  it, 
but  was  certain  that  it  was  not  more  than  15 
feet  at  any  place.  Seaborn  Thomas  had 
known  the  road  In  dispute  for  more  than  20 
years.  The  private  way  now  claimed  to  have 
been  obstructed  had  been  used  uninterrupted- 
ly for  more  than  7  years.  At  one  point  on 
the  road  on  Mrs.  Follendore's  place  there 
were  four  roads  leading  down  the  hill  for  2S 
or  30  yards;  but  only  one  of  ttaem  is  now  In 
use,  and  only  one  had  been  In  use  for  the 
past  7  years  or  longer.  He  had  worked  that 
road;  had  hauled  pine  straw  to  it,  and  kept 
It  in  repair.  Said  private  road  was  his  only 
road  to  get  Into  or  out  from  his  place,  and 
the  road  proposed  by  Mrs.  Follendore  was 
Impracticable  on  account  of  the  bills.  It 
would  be  a  great  expense  on  him  and  otiieni 
to  make  a  road  at  the  place  suggested  by 
Mrs.  Follendore,  as  the  hills  are  so  numerous 
and  steep,  and  a  team  of  mules  could  not 
puU  an  empty  wagon  up  some  of  the  hills. 
Joseph  McGee  had  known  the  private  way 
for  several  years,  and  it  was  In  moderately 
fair  condition.  In  one  or  two  places  there 
are  tmnouts  from  the  road,  where  the  orig- 
inal road  had  become  bad,  and  in  one  place, 
where  the  road  went  down  the  hill,  the  road 
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was  bad,  and  four  roads  went  down  the  bllL 
The  widtb  of  the  road  woold  not  average 
more  than  16  feet,  but  at  aome  places,  on 
account  of  tnmoata,  the  road  waa  more  than 
IS  feet  At  one  place  a  tree  had  faJlen 
across  the  road,  and.  Instead  of  catting  It  ont, 
the  parties  traveling  over  the  road  had 
driven  around  It.  From  the  looks  of  the  tree, 
it  bad  been  across  the  road  very  long.  He 
had  known  the  road  to  be  used  by  plalntilts 
and  others  for  12  or  16  years,  or  longer. 
Skipper  testified  that  this  road  had  been  lo- 
cated across  the  land  for  30  or  40  years;  that 
various  changes  were  made  in  It  from  time  to 
time,  up  to  about  10  or  12  years  aga  Since 
thai  be  had  not  passed  over  it  One  Hunnl- 
cutt  testified  that  the  average  width  of  the 
road  was  not  more  than  15  feet,  but  tbore 
were  turnouts  in  it  from  its  being  bad,  but 
its  condition  was  fair;  that  It  had  been  open 
and  used  by  the  public  for  more  than  30 
years;  that  the  turnouts  In  the  road  were 
within  the  15  feet;  and  that  work  bad  been 
done  on  it  For  the  defendant  there  was  evi- 
dence: In  one  place  the  road  was  44  feet 
wide,  a  witness  having  measured  it  the  day 
before;  that  at  this  place  there  were  four 
roads  that  bad  been  made  because  the  origl- 
nal  road  was  In  bad  condition,  and  three 
roads  had  been  in  use  within  the  past  7 
years;  that  the  four  roads  continued  t<a 
about  25  yards  through  the  land  of  Mrs.  Fol- 
lendore,  but  came  together  again;  that  at 
another  place  the  road  was  25  feet  wide,  a 
new  road  having  gone  to  one  side  of  the  old 
road  on  account  of  the  miry  condition  of  the 
old  road;  that  this  new  road  was  not  travel- 
ed more  than  4  years  ago.  Up  to  that  time 
the  old  road  having  been  exclusively  used; 
that  the  new  road  ran  parallel  to  the  old  road 
a  distance  of  between  30  and  75  yards;  and 
that,  after  the  abandonment  of  the  old  road, 
Thomas  Follendore  threw  brush  Into  it  De- 
fendant testified  that  she  was  willing  to  give 
petitioners  a  road  In  the  line  of  her  land, 
and,  where  the  bills  made  It  necessary,  that 
■aid  road  could  run  through  her  land,  but 
that  It  would  be  Impossible  to  make  a  road 
on  her  land  without  cutting  down  or  cutting 
aroxmd  the  bills,  and,  if  they  went  aroimd 
the  bills,  the  road  would  be  obliged  to  go 
over  on  another  person's  land. 

Nottingham  &  Brunson  and  Oustin,  Ouerry 
*  Hall,  for  plaintur  in  error.  Alex.  Proudflt, 
for  defendant  in  error. 

PBB  OUBIAM.    Judgment  revised. 


(9t  a«.  »6) 

OORMAN  T.  McAULIFFB  et  aL 

ISnprem*  Court  of  Georgia.    Nov.  27,  1893.) 

Equity — Lachbs. 

The  plaintiS,  claiming  aa  heir  at  law  of 
her  deceased  husband,  and  her  right,  if  any,  de- 
pending open  the  surrender  of  a  deed  which  her 
hBtbend  nad  ezecated  to  the  intestate  of  the 


defendants  to  defraud  the  husband's  creditors, 
and  this  surrender  having  occurred  some  yeais 
before  the  death  of  the  husband,  her  ignorance 
of  the  fact  albirds  no  legal  exonae  for  her  dday 
to  brine  suit  She  being  in  privity  with  hoe 
husband,  aiid  he  having  nad  knowledge  of  the 
fact  his  knowledge  is  imputable  to  her. 
(Syllabus  by  the  Court) 

Brror  from  superior  court;  Richmond  coun- 
ty; H.  O.  Roney,  Judge. 

Action  by  Mary  Oorman  against  M.  J. 
McAullffe,  as  guardian,  and  others,  to  re- 
cover possession  of  a  tract  of  land.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

The  following  is  the  official  report: 

The  widow  and  sole  heir  of  Mark  Oorman 
brought  an  equitable  petition  to  recover  of 
the  heirs  of  James  Oorman  certain  land  sit- 
uated in  Olascock  county.  The  court  grant- 
ed a  nonsuit,  and  afterwards  overruled  a 
motion  to  reinstate  the  case,  and  the  plain- 
tiff excepted.  The  following  appears  from 
the  evidence:  In  September,  1859,  a  suit 
for  damages  was  pending  against  Mark 
Gorman,  and  bis  brother  James  proposed 
that  Mark  convey  the  land  in  question  to 
him,  so  that  It  ooold  not  be  sold  in  the 
event  of  a  recovery  by  the  plaintiff  in  that 
suit  Mark  thereupon  made  to  James  a 
deed  to  the  land,  reciting  a  consideration 
of  $1,000;  but  no  money  was  paid.  On 
February  20,  1861,  Judgment  was  rendered 
against  Mark  Gorman  in  the  suit  mentioned 
for  $124.50,  and  the  execution  docket  shows  an 
entry  that  on  March  1,  1866,  Mark  paid  $109. 
Walden,  who  was  one  of  the  subscribing 
witnesses  to  the  deed,  testified  that  after 
Mark  paid  the  judgment  off  be  asked  James 
a  good  many  times  to  give  him  back  bis 
papers,  and  James  refused,  but  said  be 
would  give  them  to  Maria,  Mark's  then 
wife.  John  Gorman,  a  brother  of  Mark 
and  James,  testified  that  Mark  owed  James 
$40  on  a  debt  contracted  before  the  war, 
and  in  1867  or  1868  Mark  wanted  bis  deed 
back,  and  James  refused  to  give  It  back 
unless  Mark  paid  the  $40  and  10  per  cent 
interest  on  It  The  next  year  Mark  made 
the  payment  so  exacted,  amounting  to  $90, 
and  the  deed  he  had  made  was  returned  to 
him.  Mark  married  the  plaintiff  in  Febru- 
ary, 1871,  and  died  Intestate  In  the  next  Oc- 
tober. On  February  20,  1872,  James  caus- 
ed a  copy  of  the  deed  from  Mark  to  himself 
to  be  established  before  the  ordinary  on 
the  affidavit  of  Walden,  saying  that  Mark 
and  Maria  were  both  dead,  and  he  (James) 
might  as  well  have  the  place  as  anybody 
else.  This  copy  was  recorded  a  few  days 
later  in  Glascock  county.  It  describes  the 
land  as  180  acres  in  said  county,  "adjoining 
lands  of  Isaac  Downs,  Elizabeth  Kitchens, 
and  others;  one  hundred  acres  of  the  land 
being  the  same  conveyed  by  J.  P.  Dsry  to 
Mark  Gorman,  April  4th,  1857,  and  eighty 
being  the  same  conveyed  by  Calvin  Logue 
to  Mark  Gorman,  July  25th,  1855."  (3ertlfl- 
cates  of  the  clerks  of  Olascock  and  Wanen 
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countlefl  are  that  there  Is  no  record,  in  the 
office  of  either,  of  any  conveyance  from  ei- 
ther OalTln  Logue  or  J.  P.  Usry  or  any 
other  grantor  to  Mark  Gorman  of  land  In 
Glascock,  formerly  Warren,  county.  The 
tax  digest  showed  returns  of  the  180  acres 
In  1858  and  1859  by  Mark  and  in  1861  by 
James  Gorman  (the  digest  of  1860  having 
been  lost);  for  1866-1871  by  Mark,  and  for 
1872  by  James.  By  tliree  witnesses  It  was 
shown  that  Mark  settled  on  the  land  in  1858, 
cleared  and  fenced  it,  and  built  houses  on 
it,  and  lived  there  until  1867,  when  he  mov- 
ed to  Burke,  renting  the  place  to  various 
tenants  during  the  following  years,  in- 
clusive of  1871,  and  witnesses  paid  him 
rents  therefor.  Mrs.  Clarkson  testified  that 
not  quite  five  years  after  Mark's  death  Mike 
Gorman  (another  brother)  told  her  be 
thought  of  suing  James  for  a  part  of  this 
land;  that  James  was  holding  it,  and  he 
(Mike)  wanted  to  get  a  sliare;  and  that  the 
reason  he  did  not  sue  him  was  that  Mark's 
widow  knew  nothing  of  it,  and  he  did  not 
want  her  to  know  It.  Witness  told  James 
what  Mike  had  said,  and  James  said  the 
property  was  not  bis,  and  his  brothers  could 
take  it,  and  divide  it  He  said  it  was  his 
brother's  land.  Witness  did  not  inform 
Mark's  widow  of  this.  John  Gorman  tes- 
tified that  James  and  Mike  took  possession 
of  all  Mark  left  at  bis  death,— com,  cotton, 
potatoes,  mules,  fomiture,  etc;  and  that 
be  never  told  plainttfT,  until  about  four  or 
five  years  ago,  of  the  circumstances  above 
related,  touching  the  return  of  the  deed, 
etc.  The  plain tiir  testified:  "My  husband 
told  me  In  his  lifetime  that  he  had  some 
land  in  Glascock  county,  and  intended  the 
next  year  to  improve  it  That  Is  what  he 
■aid.  He  did  not  say  much  about  it  After 
my  husband's  death,  his  brother  James  took 
possession  of  all  my  husband  left  I  asked 
Mr.  James  Gorman  about  my  husband's 
personal  property  after  bis  death,  and  he 
said  it  was  all  used  up  in  his  funeral  ex- 
penses. I  asked  him  after  that  about  my 
husband's  land  In  Glascock  county,  and  he 
said  he  I^ft  no  land  there.  I  never  knew 
about  my  husband  having  bought  the  land 
there  from  Mr.  James  Gorman  until  Mr. 
John  Gorman  told  me  about  six  years  ago. 
I  got  information  my  husband  had  land 
there.  The  information  was  that  Mrs. 
James  Oonnan  was  going  to  get  married 
again,  and  the  land  was  to  be  sold.  I  went 
to  Mrs.  James  Gorman  and  told  her  what 
brought  ma.  Went  from  her  to  Mr.  John 
Gorman,  and  he  told  me  what  he  has  said 
her&  He  said  the  land  was  my  husband's, 
and  he  Itad  paid  for  it  This  was  the  first 
knowledge  I  had  of  it"  The  plaintiff 
brought  suit  against  the  defendants  for  the 
same  cause  of  action  to  the  August  term, 
1888,  of  Glascock  superior  court  and  dis- 
missed that  suit  at  the  February  term,  1890. 
The  present  action  was  commenced  on  Sep- 
tember 30.  1890. 


F.  W.  Capers  and  Salem  Dutcher,  f»r 
plaintiff  in  error.  Bryaa  Oununing,  for  de- 
fendants in  emr. 

PBS  OUBIAM.    Judgment  affirtsd. 


(98  Qa.  am 

STBYBNS  T.  STATB. 
(Supreme  Court  of  G«or^.    Dee.   18,   IBM.) 
Cbiminai.  Law — Ihpbopeb  Rbmarks  or  Jddsi— 

CONTIKDANOB  —  NsW  TbIAI.  —  RbMABIU  OV  Bt- 
STAKDBBB. 

1.  The  rule  of  law  which  forbids  a  jndg« 
to  express  or  intimate  his  opinion  as  to  the  facts 
of  a  case,  or  as  to  the  ^uilt  of  the  accused,  has 
reference  to  the  expression  or  intimation  of  such 
opinion  during  the  progress  of  the  trial.  Code, 
I  3248.  No  such  expression  or  intimation  of 
opinion  is  involved  in  the  nse  of  the  word  "mur- 
der" in  the  order  calling  the  special  term  "for 
the  purpose  of  trying  criminal  bnsiness,  and  ee- 
pecialljr  to  try  such  as  may  be  indicted  for  the 
murder  of  J.  G.  Wells." 

2.  No  facts  being  shown  in  support  of  the 
motion  for  continuance  on  the  ground  of  publie 
excitement  and  want  of  time  to  prepare  for  tri- 
al, it  does  not  appear  that  there  was  any  abase 
of  discretion  in  overruling  the  motion. 

3.  Where,  after  a  grossly  improper  remark 
by  a  bjrstander  has  been  made  on  the  arraign- 
ment of  a  prisoner,  and  in  the  bearing  of  per- 
sons summoned  as  jnrors^  the  defendant  al- 
lows the  case  to  proceed  without  objection,  and 
without  moving  to  postpone  the  triaJ,  or  in  any 
way  invoicing  Uie  ruling  of  the  conrt,  such  im- 
proper remark  does  not  furnish  cause  for  a 
new  trial;  especially  where,  as  in  this  case,  the 
presiding  indge  promptly  rebuked  the  offender, 
and  had  him  removed  from  the  court  room.  Im- 
proper remarks  made  by  another  bystander,  but 
not  heard  by  the  court,  no  attention  being  call- 
ed thereto  until  after  the  trial,  will  not  reqnh« 
a  new  trial. 

4.  Grounds  of  a  motion  for  a  new  trial, 
based  on  the  admission  of  testimony  over  ob- 
jection, will  not  be  considered  where  it  does  not 
appear  what  objection  was  made. 

6.  There  was  no  error  in  the  charges  of  the 
court   complained  of.     The   verdict   was   war- 
ranted by  the  evidence,  and  there  was  no  error 
in  refusing  a  new  trial. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court  Terrell  county; 
J.  M.  Griggs,  Judge. 

Harrison  Stevens  was  convicted  ef  mvr- 
der,  and  brings  error.    Affirmed. 

BiL  C.  Bdwards,  Jr.,  and  B.  J.  Hart  for 
plaintiff  in  error.  H.  0.  Sheffield,  SoL  0«.. 
and  J.  IS.  Terrell,  Atty.  Gen.,  for  the  Stats. 

PBR  CURIAM.    Judgment  affirmed. 


m  Qtu  3M) 

BURGESS  V.  STATB. 

(Supreme  Court  of  Georgia.     Dec.  18,  1888.) 

Cbiminai.  Law — Navr  I^rial — ^NawLT-DisoovsasD 

KVIDBNCE — DeCLABATIONS  OF  ACCUSED  —  SOFII- 

oiiNCT  OF  Evidence— KiixiNO  Durino  Riot. 

L  To  render  alleged  newly-discovered  evi- 
dence available  as  cause  for  a  new  trial  it 
shonld  appear  that  the  evidence  itself  is  newly 
discovered,  not  merely  that  certain  named  wit- 
nesses, by  whom  the  facts  can  be  proved,  were 
unknown  ontil  aftw  the  trial. 
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2.  In  the  present  case,  after  dedacting  from 
the  alleged  newlr-diaoorered  evidence  so  much 
of  It  as  is  cnmnlatiTe  merely,  and  so  much  as 
the  exercise. of  full  diligence  before  the  trial 
would  In  all  probability  nave  procured  for  use 
at  the  trial,  the  residue  is  not  of  sufficient  conse- 
q«ence  and  materiality  to  warrant  the  grant  of 
a  new  trial  on  account  of  it. 

3.  It  is  no  ground  for  a  new  trial  that  an  al- 
leged accomplice,  jointly  indicted  with  the  ac- 
cused, has  been  tried  and  acquitted  since  the 
accused  was  tried  and  convicted,  thus  render- 
ing it  safe  for  the  accomplice  to  disclose  and 
testify  to  certain  facts  favorable  to  the  accused, 
which  he  could  not  have  done  without  crim- 
inating himself  when  the  accused  was  tried. 

4.  Evidence  that  the  accused  was  armed, 
two  weeks  before  the  homicide,  with  weapons 
similar  to  those  with  which  he  armed  himself 
on  the  night  of  ihe  homicide,  is  admissible  to- 
gether with  his  declarations  implying  that  he 
then  anticipated  some  aneh  occasion  as  actual- 
ly arose  when  the  homicide  was  committed,  and 
on  which  occasion  a  weapon  similar  to  one  of 
those  previously  seen  on  the  person  of  the  ac- 
cused was  actually  used  in  inflicting  the  mortal 
wound. 

6.  The  homicide  having  been  committed 
while  several  persons  were  engaged  and  ap- 
parently co-operating  in  the  prosecution  of  a 
riot,  in  the  nighttime,  and  there  being  evidence 
from  which  the  jury  could  rightly  find  that  the 
accosed  was  one  of  the  rioters,  and  some  evi- 
dence tending  to  show  that  the  mortal  wound 
was  inflicted  by  him,  although  there  was  also 
evidence  tending  to  show  that  it  may  have  been 
inflicted  by  the  hand  of  another  member  of  the 
riotons  party,  the  verdict  was  warranted,  and 
there  was  no  error  in  denying  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superlcu:  court,  WaXker  county; 
W.  M.  Henry,  Judge. 

Vwre  Burgess  was  conylcted  of  murder, 
and  brings  error.    Affirmed. 

Copeland  &  Jackson,  ior  plaintiff  In  error. 
W.  J.  NnjmaU7,  SoL  Geo^  and  J.  Bi.  Terr^ 
AUtf.  Geo.,  for  tbe  State. 

PBB  CURIAM.    Judgment  affirmed. 


mQti.au) 

COOK  et  al.  ▼.  GAMMON  et  al. 

fKpreme  Court  of  Georgia.     Dec  18,  1883.) 

RiOBV  ov  Wat— Pbbsokiption. 

Merely  passing  through  an  alley  two  feet 
wid^  in  a  city,  belonging  to  the  owner  of  ad- 
jacent property,  and  kept  open  by  him  for  his 
ewa  use,  or  the  use  of  his  tenants,  will  not  ripen 
into  a  right  to  continue  such  piassing  by  any 
lapse  of  time,  no  repairs  being  made,  nor  any 
omer  acta  being  done  so  as  to  give  notice  to  the 
owner  of  a  claim  of  right  to  pass,  as  distinguish- 
ed from  a  mere  license  or  permission. 
(SyUabna  by  the  Court) 

Error  from  BapM'Ior  ooort;  Chatham  coun- 
ty; R.  FaiUfn^nt  Judge. 

Action  between  Fred  Cook  and  others  and 
John  A.  Gammon  and  others,  executors,  and 
others.  Ftom  i  judgment  for  Gammon  and 
others.  Cook  and  others  bring  error.  Re- 
versed. 

Saussy  &  Saussy,  for  plaintiffs  In  error. 
Denmark  &  Adams,  for  defendants  In  error. 

PER  CURIAM.    Judgnent  reversed. 


(H  Oa.  48S) 
CITY  OF  COLUMBUS  r.  SIMS. 
(Supreme  Court  of  Georgia.     April  9,  18M.) 
Ddtt  or  CiTT  TO  Light  Btsbbts — Mzasvbi  ov 

DAlLA.OEg— MOBTXLITT   TABLES. 

1.  A  d^  which  is  under  no  statutory  ob- 
ligation to  light  its  streets  is  not  as  matter  of 
law,  bound,  when  lighting  them  Tolnntarily,  to 
do  it  in  such  a  manner  as  to  enable  persons 
using  them  to  see  any  obstrucl  ..n  that  the  city 
may  have  placed  in  the  street  irrespective  of 
whether  the  obstruction,  such  as  a  water  plug, 
was  a  reasonable  and  proper  one  or  not 

2.  Taking  the  whole  charge  of  the  court  to- 
gether, it  was  free  from  substantial  error,  save 
in  that  part  of  it  which  related  to  lighting  the 
streets. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  J.  H.  Sims  against  the  city  of 
Columbus.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

The  following  is  the  official  report: 

Sims  sued  the  city  of  Ck)lumbus  for  dam- 
ages from  personal  Injnrles  which  he  alleged 
he  sustained,  caused  from  driving  his  buggy, 
in  which  he  was  riding,  about  8  o'clock  at 
night,  against  a  fire  plug  or  hydrant  which 
the  city  had  caused  and  permitted  to  be 
placed  on  a  public  street  of  the  city,  in  the 
roadway  used  for  passage  of  vehicles,  and 
there  being  nothing  to  give  notice  to  persons 
of  such  location.  He  obtained  a  verdict  for 
a  thousand  dollars,  and,  defendant's  motion 
for  a  new  trial  being  overruled,  it  excepted. 

The  motion  contained  the  groimds  tliat  the 
verdict  was  contrary  to  law,  evidence,  etc, 
and  was  excessive  in  amount  Also,  because 
the  court  erred  In  charging:  "When  the 
system  of  -waterwcnrks  is  used  In  the  city,  the 
officers  of  the  city  have  a  right  and  It  it 
their  duty,  to  construct  and  place  the  water 
plugs  In  such  positions  In  the  street  as,  in 
their  judgment,  may  be  necessary  for  the 
protection  of  the  property  In  case  Of  fire; 
but,  in  constructing  and  placing  such  by* 
drants  or  plugs,  it  Is  the  duty  of  the  dtf 
to  place  and  locate  them  in  such  a  manner, 
and  to  exercise  such  care  and  prtidence  In 
the  placing  thereof,  as  not  to  endanger  per- 
sona who  might  1)0  passing  along  the 
street  in  the  ordinary  modes  of  travel,  either 
by  the  day  or  night  time,  and  to  adopt  such 
precautions  as  to  point  out  the  dangers,  to 
enable  persons  who  are  passing  or  tiaing  the 
streets,  by  the  exercise  of  ordinary  cars 
and  prudence,  to  avoid  the  danger;  If  the 
city  neglected  to  do  so  In  this  case,  and  in- 
jury resulted  to  the  plaintiff  therefrom,  then 
the  city  would  be  liable  to  him  in  whatever 
damages  he  might  have  sustained  by  reas«m 
thereof.  If  the  jury  believed  from  the  evi- 
dence that  the  fire  hydrant  or  plug  had  been 
located  or  placed  on  the  streets  by  direction 
of  the  city  authorities,  as  alleged  by  plain- 
tiff, then  It  was  the  duty  of  the  city  to  see 
that  the  hydrant  or  plug  was  so  placed  as 
not  to  endanger  persons  passing  along  the 
streets  In  the  ordinary  mode  of  travel,  either 
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in  day  or  night  time.  If  a  person'  trayellng 
along  the  street  or  highway  intentionally 
or  carelessly  and  nnnecesaarlly  leave  the 
traveled  route,  and  is  Injured  by  an  obstruc- 
tion in  the  street  or  liighway,  entirely  out- 
side of  tlie  traveled  route,  then  the  city 
would  not  be  liable  for  the  injury;  but  if 
the  obstruction  is  so  near  the  traveled  route 
that  the  traveler,  In  the  exercise  of  ordinary 
care,  should  accidentally  and  unintentionally 
deviate  slightly  from  the  traveled  route,  and 
be  injured  thereby,  and  by  such  obstruction, 
without  fault  on  ills  part,  then  the  city  will 
stlU  be  liable  for  such  Injury,  although  the 
obstruction  was  necessary  for  flre  purposes, 
as  in  this  case.  Certain  mortality  tables 
have  been  admitted  in  evidence  for  the  pur- 
pose of  showing  the  number  of  years  a  man 
of  plalnttCTs  age  may  expect  to  live.  If  you 
believe  from  the  testimony  that  the  plaintifC 
has  been  permanently  Injured,  then  you  may 
refer  to  these  papers  to  ascertain  Vie  num- 
ber of  years  which  a  man  of  plaintiffs  age 
may  be  expected  to  live.  Then  ascertain 
from  this  what  his  earning  capacity  for  one 
year.  If  his  earning  capacity  has  been  di- 
minished, then  take  the  proportion  of  what 
he  could  have  earned,  and  multiply  it  by  the 
number  of  years  of  his  expectancy.  I  sug- 
gest here,  gentlemen,  that  these  tables  are 
given  to  you  for  the  purpose  of  your  making 
calculations.  You  take  his  earning  capacity 
at  the  time  he  was  Injured,  and  multiply  it 
by  the  number  of  years  he  was  expected  to 
live,  and  then  make  such  adjustment  of  the 
difference  between  his  earning  capacity  now, 
if  it  is  a  permanent  injury,  and  his  earning 
capacity  at  the  time  he  received  the  injury, 
if  any  he  received,  and  multiply  that  by  the 
number  of  yean  he  is  expected  to  llv&  Take 
that  sum  of  money  which,  placed  at  Interest 
at  seven  per  cent  for  the  numl>er  of  years 
of  bis  expectancy,  would  be  the  amount  of 
principal  and  interest  to  the  sum  so  found. 
And  this  will  be  the  proper  manner  of  arriv- 
ing at  the  amount  to  which  he  would  be  en- 
titled, but  this  is  not  conclusive  upon  the 
Jury.  It  Is  submitted  to  them,  to  be  consid- 
ered by  them,  in  connection  with  other  testi- 
mony, to  arrive  at  the  amount  of  damages. 
They  may  consider  in  connection  with  the 
evidence  the  fact  that  the  plaintiff's  declin- 
ing years  during  the" time  of  his  expectancy, 
and  his  diminished  capacity  for  earning 
money  by  reason  thereof,  bis  liability  to  sick- 
ness, and  the  probabill^  of  his  earning  car 
pacity  being  diminished  by  other  causes  dur^ 
ing  such  time.  And,  on  the  other  hand,  they 
may  consider  whether  or  not  the  earning  ca- 
pacity may  be  Increased  by  his  greater  ex- 
perience In  the  business  during  such  time. 
All  'these  circumstances  may  be  considered 
by  the  Jury  In  arriving  at  what  would  be 
the  proper  amount  of  damages.  The  city 
having  imdertaken  to  light  its  streets  It  was 
their  duty,  after  they  imdertook  to  light 
that  street,  to  liave  lighted  the  street  in  such 
a  manner  as  parties  could  see  any  obstruo- 


tion  in  the  street.  Il  the  plaintitf  cotild  have 
avoided  this  accident  by  the  nse  of  ordinary 
care  upon  his  part,  then,  though  the  dty 
may  have  been  negligent,  the  plaintiff  would 
not  be  entitled  to  recover;  but  if  the  plain- 
tiff was  traveling  along  the  street,  and  by 
reason  of  negligence  upon  the  part  of  the 
city  he  unavoidably  ran  onto  that  plug,  and 
received  injuries,— personal  injuries,— by 
which  he  was  damaged,  both  in  person  and 
property,  and  he  could  not  have  avoided  it, 
then  he  would  be  entitled  to  recover  Just 
such  sum  of  money  as  you  may  see  proper 
to  give  him  under  the  rules  of  law  I  have 
given  yoa  in  charge.  In  regard  to  meas- 
ure of  damages  for  pain  and  suffering,  the 
law  says  that  is  left  entirely  to  the  enlightr 
ened  consciences  of  honest  Jurors.  What 
ever  you  believe  he  is  entitled  to,  as  honest 
Jurors,  you  may  give  him  for  pain  and  suf- 
fering. If  you  find  that  the  plaintiff  Is  va- 
titled  to  recover,  then  whatever  amount  yo« 
may  see  proper  to  give  him  for  pain  and  suf- 
fering you  will  add  to  whatever  amount  be 
has  proven  by  reason  of  loss  of  time,  and 
whatever  amount  he  may  be  entitled  to  for 
damages  to  his  property.  Whatever  amount 
be  is  entitled  to  for  pain  and  suffering,  and 
whatever  amount  he  would  be  entitled  to  for 
loss  of  tlme^  and  whatever  amount  you  may 
see  proper  to  give  him  by  reason  of  his  inca- 
pacity by  reason  of  the  injury  sustained, 
after  having  computed  the  same  by  the  life 
tables  and  the  rules  I  have  given  you,  what- 
ever amount  he  has  sustained  by  reifison  of 
damage  to  his  property.  If  any,  you  find 
the  sum  totaL" 

WorrlU  &  LitUe,  for  plaintiff  tax  enor.    Me- 
NelU  &  Levy,  for  defendant  In  enor. 

PBB  ODRIAli.   Judgment  roTOMod. 


(MOa.  407) 
CAS£nr  &  HEDGES  MANUF'G  CO.  v.  DAt- 

TON  ICE  CO. 
(Supreme  Opart  of  Georgia.     March  18,  ISM.) 

AonoH  ojr  Oortbaot — I^jasino — DsmniKBa 

AMajUWEKT— Attaobmbst. 

1.  A  declaiatlon  which  alleges  a  «ontraet 
between  the  plaintiff  and  defendant  by  which 
the  latter  agreed  to  furnish  to  the  former  by 
a  certain  day  one  boiler,  complete,  and  a  fail- 
ure and  refusal  to  deHver  it,  whereby  the 
plaintiff  was  damaged,  sets  forth  a  cause  of 
action. 

2.  A  special  demnner  wUeh  comptalna  that 
the  dedaration  "states  no  item  of  damage"  is 
not  good  to  a  declaration  which  does  state  an 
Item  of  damage,  but  only  needs  farther  cer- 
tainty and  particularity.  The  demurrer  should 
have  pointed  out  this  defect,  instead  of  com- 
plaining that  no'  item  of  damage  was  stated. 

i.  The  amendment  to  the  dedaratiOB,  prop- 
erly construed,  does  not  set  up  a  new  and  dis- 
tinct cause  of  action.  While  a  declaration  in 
attachment  is  amendable  after  the  first  term, 
damages 'cannot  properly  be  laid,  either  In  the 
original  or  amended  declaration,  at  more,  tbaa 
the  amount  daimed  In  the  attachslaat. 
(Syllabus  by  the  Ooort) 
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Etmxr  firom  mipeiior  court,  Wbltfleld  coon- 
ty;   L  W.  Mllner,  Judge. 

Action  by  the  Dalton  Ice  Company  against 
the  Casey  &  Hedges  Manufacturing  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

The  following  is  the  official  report: 

To  the  action  of  the  Dalton  Ice  Company 
against  the  Casey  &  Hedges  Manufacturing 
Company  for  $250,  the  defendant  demurred 
on  the  grounds  that  the  declaration  sets  forth 
no  cause  of  action  and  states  no  item  of  dam- 
ages. The  declaration  was  amended,  and 
the  defendant  demurred  to  the  amendment 
on  the  grounds  that  It  sets  up  a  new  and  dis- 
tinct cause  of  action,  and  shows  no  cause  of 
action  or  right  to  damages,  and  states  no 
item  of  damage,  and  was  not  filed  at  the  first 
term.  TO  the  overnillng  of  the  demurrers 
defendant  excepted.  The  declaration  alleges 
that  In  1891  the  defendant  contracted  to  fur- 
nish plaintiff  certain  machinery,  to  wit,  one 
boiler,  complete;  that,  relying  upon  the  same, 
they  made  said  contract,  the  machinery  to 
be  dellTered  to  them  by  the  8th  of  May,  with- 
out which  plaintiff  could  not  operate  its  oth- 
er machinery  used  in  manufacturing  ice  for 
some  of  plaintiff's  customers,  of  which  de- 
fendant had  fuU  notice;  that  defendant  did 
not  deliver  said  machinery  as  it  liad  engaged 
to  do,  but  failed  and  refused  to  deliver  it  or 
any  part  of  it;  and  that  by  reason  of  this 
failure  and  refusal  plaintiff  was  unable  to 
operate  its  machinery  or  to  manufacture  loe, 
and  had  to  go  to  other  parties  and  purchase 
the  same,  and  pay  much  more  therefor,— by 
reason  of  which  it  has  been  damaged  $250. 
The  amendment  alleges  that  defendant,  from 
time  to  time,  after  the  boiler  was  to  be  de- 
iivered,  kept  promising  to  deUver  it  and  re- 
questing plaintiff  to  wait,  and  at  such  re- 
quests plaintiff  did  wait  until  July,  1891, 
when  defendant  refused  to  deliyer  the  ma- 
chinery, and  that  during  said  delay  the  rea- 
sonable profits  arising  from  the  running  of 
plalntlfTs  machinery  used  in  making  ice 
would  have  amounted  to  $500,  at  which  sum 
plaintiff  fixes  its  damages  for  defendant's 
failure.  It  was  conceded  that  the  words, 
"of  which  defendant  had  full  notice,"  in  the 
original  declaration,  were  interlined  by  plain- 
tiff's oounsd  at  the  time  when  the  amend- 
ment was  written  and  dated. 

John  W.  Akin,  for  plaintiff  In  arm.  R.  J. 
A  J.  HcCamy,  tar  defoidant  in  error. 

PBR  OUBIAM.    Judgment  afflrmed. 


(94  OtL.  400) 

WILLIAMS  r.  STATB. 

(Sapnme  Court  of  Oeorgia.    March  20,  1894.) 

OaotnuK  Law— Btidsnos— OoKVBMioirB— Bini- 

•L4RT. 

Lit  is  competeot  for  a  witness  to  testify 
that  the  acciued  sent  for  him  in  Mrder  to  con- 
fess to  him,  the  accused  himaelf  having  so  stat- 
ed to  the  witness. 


2.  A  snggestion  from  a  witness  to  the  sc- 
cnaed,  after  a  coDfessIon  has  been  freely  and 
voluntarily  made  by  him,  that  it  would  be  bet- 
ter for  lilm  if  he  would  disdoae  who  were  his 
accomplices,  will  not  render  inadmissible  a  coo- 
fession  as  to  his  own  gailt  aubsequently  made 
by  the  accnied  to  another  witness. 

8.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  ttiaL 

(Syllabus  by  the  Court) 

Brror  firom  superior  court,  Buifee  oountj; 
H.  C.  Roney,  Judge. 

Alfred  Williams  was  convicted  of  bur:s^laz7, 
and  brings  error.    Affirmed. 

The  following  is  the  official  report: 

Alfred  Williams  was  convicted  of  burglary, 
and  his  motion  for  a  new  trial  was  over- 
ruled. The  special  grounds  of  the  motion 
are:  "Because  the  court  erred  in  allowing 
witness  Wilkins  to  testify  as  to  confessions 
made  to  him  at  the  Jail,  and  after  certain 
inducements  had  been  made  to  the  defendant 
by  a  partner  of  said  Wllklns.  Because  said 
court  erred  In  allowing  witness  Wllklna 
and  William  E.  Jones  to  state  that  they  went 
to  the  Jail  because  they  had  received  a  mes- 
sage from  the  defendant"  The  indictment 
charged  the  defendant  wltii  breaking  and  en- 
tering the  storehouse  of  Wllklns,  Neely  ft 
Jones,  and  stealing  therefinm  one  gun  and 
three  pairs  of  shoes.  In  the  brief  of  evi- 
dence contained  in  the  bill  of  exceptions  the 
following  appears:  "William  B.  Jones  testi- 
fied: 'Defendant  was  arrested  on  Tuesday 
after  the  burglary.  I  had  a  talk  with  him 
down  at  the  bank.  We  tried  to  get  him  to 
tell  us  if  he  had  been  down  In  the  store  or 
not  And  then  I  had  another  talk  with  him, 
down  at  the  JalL  At  that  time  he  sent  me 
word  by  his  father  to  come  down  there  to 
see  him,  and  I  went;  and  Mr.  Bentley  and 
his  father  and  myself  took  him  to  one  side, 
and  talked  with  him.  I  never  offwed  him 
any  Inducement  at  all  to  make  any  confes- 
sions to  me.  He  admitted  to  me  that  he  was 
in  the  store  Saturday  night  at  time  of 
burglary.  He  told  me  all  about  bow  bur- 
glary was  committed,  and  that  he  wait  to 
the  store  before  we  closed  up.  (Counsel  for 
defendant  asked  to  examine  the  witness  at 
this  point  which  was  allowed  by  court)  1 
told  him  that  it  would  be  bettw  if  he  ttdd 
the  whole  thing.  I  had  no  right  to  tell  him 
what  the  court  would  do.  I  told  him  that 
the  court  was  sometimes  lighter  on  parties 
who  tcli  it  alL  I  swore  that  I  said  tiiat  to 
him  In  the  committing  court,  but  what  I 
have  told  that  he  told  me  about  his  commit- 
ting burglary  was  first  told  me  by  him,  with- 
out any  Inducements  from  me  whatever;  and 
then,  after  that  1  told  him  that  the  court 
was  sometimes  lighter  on  the  party  who  told 
it  all,  but  I  offered  him  no  inducement  to 
get  him  to  tell  me  what  he  did.  He  sent 
for  me  to  come  out  there, — that  he  wanted 
to  tell  me  all  about  it;  and  when  I  got  there 
he  told  me  that  he  had  sent  bis  fath»  for 
me^  so  that  he  could  make  to  me  this  con- 
fession.   This  pin  goes  through  the  window 
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taxAng,  and  this  key  Is  Inserted  In  the  hole. 
And  be  told  me  that  they  would  go  around 
Oien  on  Saturday  night,  pretending  to  get 
water,  and  puU  the  pin  or  key  oat,  and  put 
it  down  oyer  the  pin,  this  way  [indicating], 
and  then  they  could  go  on  the  outside,  and 
pull  the  pin  out,  and  get  in  tliat  way;  and 
then  they  would  close  the  window,  and  key 
it  properly,  and  come  out  the  door,  and  leave 
it  oj>en,'  BO  we  would  not  get  onto  how  they 
got  In.  We  had  had  burglaries  to  occur,  and 
we  had  endeavored  to  find  out  how  they 
got  In,  but  could  not  I  stayed  there  all 
ni^t  myself,  trying.  He  said  that  they  had 
been  In  there  several  times.  He  said  that 
they  got  two  guns,  two  pairs  of  shoes,  and 
"rashins";  that  they  carried  them  off  in 
"croker-sadcB."  I  tried  to  get  him  to  teU 
who  was  with  him,  but  be  would  not;  and 
I  told  him  that  if  he  would  come  out,  and 
tell  the  whole  thing,  it  might  be  lighter  on 
blm,  and  then  he  gave  me  a  list  of  names 
who  he  said  was  in  there  with  him.  I  came 
back  to  the  store,  and  I  fonnd  the  window 
just  as  he  said  It  was,  and  then  I  could  see 
a  little  sign  on  the  waU,  on  the  outside,  where 
they  had  climbed  in  through  the  window. 
He  also  told  me  that  the  coat  was  his,  and 
tliat  he  pulled  it  off,  so.  If  be  bad  to  run,  he 
did  not  want  any  coat  on.  [The  coat  was 
Identified  by  other  witnesses  as  having  been 
left  in  the  storehouse  on  the  night  of  the 
burglary,  and  as  belonging  to  defendant] 
He  told  me  who  the  other  parties  were,  and 
I  had  them  arrested;  but  I  oonld  not  find 
ont  anything  against  tbem,  except  what  be 
said,  and  I  tamed  them  loose.  I  did  not 
believe  what  he  said  about  them.  I  do  be- 
lieve what  he  said  about  himself.'  W.  A. 
\nikln8  testifled:  1  had  a  talk  with  Alfred 
a  few  days  after  he  was  arrested.  I  think 
it  was  the  same  day  Mr.  Jones  bad  his  con- 
venation  with  him.  (Question:  What  did 
be  tell  you?  C!ounsel  for  defendant  here  ob- 
jects to  witness  WUklns  testifying  to  any 
ecmfession  made  by  defendant  to  him,  on  the 
ground  that  witness  Jones  had  held  out  In- 
ducement. By  the  Court:  "If  there  was 
any  promise  held  out  to  the  defendant,  It  was 
to  tell  who  the  other  parties  were;  and  any 
admissions  as  to  who  the  other  parties  were 
I  don't  think  would  be  admissible,  and  so 
xvle.  But,  according  to  the  witness'  testi- 
mony, he  held  out  no  promise  to  him  to  get 
any  confession  as  to  his  own  guilt)  I  went 
oat  there  In  response  to  a  message  that  I 
bad  received,  and  he  told  me  how  they  got 
In.  He  said  that  one  or  two  would  go  back 
there,  and  one  would  watch,  and  the  other 
would  remove  the  key.  Then  when  they 
dame  back,  one  of  them  would  go  through 
tbe  window,  and  then  open  the  door  and  let 
tbe  others  in;  and  the  first  thing  they  would 
ck>  would  be  to  fasten  this  window  back 
properly,  so  we  would  not  find  ont  how 
fliey  got  In,  and  tbey  would  go  in  again.  He 
aaid  one  of  tbem  would  stand  on  the  oomor, 
and   watob  ap  the   street  while  tbe  oth« 


opened  the  window.  He  told  me  tbat  he 
stide  a  gun,  a  watch,  and  some  shoes;  and 
these  articles  wot»  missed,  and  It  shows  bis 
statement  must  have  been  true.  He  did 
not  know  what  we  had  missed.  He  said 
tbat  they  carried  tbe  things  off,  and  I  told 
him  that  be  could  find  them,  &nd  be  said 
tliat  If  he  could  get  out  of  Jail  be  could; 
and  I  told  blm  that  I  woald  see  Mr.  Hurst, 
and  let  him  go  and  point  out  the  things.  It 
was  in  that  way  that  he  grot  ont  of  Jail.  He 
said  that  they  bad  been  In  there  before  four 
or  five  times,  and  we  always  found  tbe  door 
open,  and  tbe  window  closed.  It  was  com- 
menced as  early  as  March,  and  It  was  al- 
ways on  Saturday  night,  because  the  store 
would  be  open  nntll  10  or  11  o'clock;  and 
these  boys  would  go  In  there,  and  pretend  to 
get  water,  and  unkey  this  window,  and  if 
he  had  not  told  us  we  would  not  have  known 
anything  about  It  yet' " 

O.  F.  Oox  and  R.  O.  Lovett,  for  plaintiff 
in  error.    W.  H.  Davis,  SoL  Gen.,  for  tbe 

Stat& 

FEB  CURIAM.    Judgment  afiirmed. 


C94  Oa.  420) 

DBMPSBY  T.  CITY  OF  ROME. 

(Supreme  Court  of  Georgia.     March  26.  1894.) 

Danonva  8ii>awAi.x  —  NaoueaitaB  ov  Om  — 

Question  roa  Juht— CoNxaiBiiToaT 

Neqliqknck. 

1.  The  evidence  sbowing  tbat  the  plaintiff 
was  injured  at  night  by  getting  his  foot  fast  in  a 
hole  Which  had  existed  for  two  weeks  or 
longer  In  a  plank  croesing  upon  one  of  tbe 
most-frequented  streets  of  the  city,  the  plain- 
tiff at  the  time  using  the  crossing,  as  one  of 
the  public,  for  a  footway  in  passing  over  it,  the 
case  was  one  for  cnbmisaion  to  the  jury  on  the 
question  of  n^ligence  by  the  city  authorities 
in  having  and  leaving  the  crossing  in  that  con- 
dition. 

2.  The  evidence  farther  showing  that  the 
bole  extended  longitudinally  along  the  crossing, 
and  was  about  10  or  15  inches  long,  3  inches 
wide,  and  2  or  3  inches  deep,  and  that  the 
plaintiff  had  observed  it  a  week  or  two  before 
he  was  Injured,  and  that  at  the  time  he  ateraed 
into  it  he  "had  bis  hands  in  his  pants  pockets, 
was  walking  very  peart,  and  wan't  paying  any 
attention,"  it  was  a  question  for  the  jury  wheth- 
er, under  these  circumstances,  he  was  negligent 
in  not  thinking  of  the  defect  in  the  crossing, 
looking  out  for  it  and  taking  care  for  his  own 
safety.     It  was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  superior  court  Floyd  ooonty; 
W.  M.  Henry,  Judge. 

Action  by  Richard  Dempsey  against  the 
city  of  Rome.  There  was  a  Judgment  of 
nonsuit,  and  plaintiff  brings  oror.    Reversed 

Following  is  tbe  official  report: 

Dempsey  sued  the  city  of  Rome  for  dam 
ages  from  personal  injuries.  Tbe  nature  of 
his  action  will  appear  from  tbe  report  of  tbe 
testimony.  Upon  tbe  conclusion  of  tbe  evi- 
dence for  plaintiff  the  defendant  moved  for 
a  nonsuit,  vjfon  tbe  groonds:    There  was  no 
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crldence  showing  the  city  had  notice  of  the 
defect  In  the  sidewalk,  or  was  guilty  of  neg- 
ligence causing  the  Injury,  and  that  the  erl- 
dence  showed  that  the  plalntlfTs.  by  the  exer- 
cise of  wdinary  care  and  diligence,  could 
have  avoided  the  Injury.  The  nonsuit  was 
grafted.  Plaintiff  testified:  About  7  or  8 
o'clock  on  the  night  of  December  13,  1S91. 
while  walking  down  Broad  street,  In  Borne, 
his  foot  was  caught  In  a  hole  in  a  plank 
crossing  on  the  street,  and  he  was  thrown 
violently  to  the  ground,  and  badly  hurt.  He 
was  with  his  wife,  and  perfectly  sober.  The 
plank  crossing  was  a  continuation  of  Broad 
street  sidewalk,  and  crossed  another  street, 
the  name  of  which  he  did  not  know,  flat  on 
the  ground.  It  was  just  beyond  a  certain 
hotel.  In  coming  down  town  this  way,  he 
generally  walked  on  the  opposite  side  of  the 
street  from  which  he  was  Injured,  though 
possibly,  once  or  twice  a  week,  he  came 
down  the  side  of  the  street  on  which  he  was 
injured.  Broad  street  Is  the  most  public 
street  In  Rome.  He  bad  seen  the  bole  a 
week  or  two  before  he  was  Injured.  He  was 
going  home,  walking  along  with  his  wife, 
when  Injured;  had  his  bands  in  his  pockets, 
and  walldng  very  peart;  wanted  to  get  home, 
and  was  paying  no  attention,  and  was  walk- 
ing along  on  the  crossing.  His  foot  was 
caught  in  a  bole  about  10  or  15  Inches  long, 
3  inches  wide,  and  2  or  3  incbea  deep,  and  he 
was  twisted  around  and  thrown  down.  He 
detailed  bis  Injuries.  The  hole  was  nearly 
half  across  the  street  on  one  side,  and  was 
located  so  as  to  be  In  the  direct  pathway  of 
one  when  two  persons  were  walking  to- 
gether. He  did  not  see  the  hole  until  after 
be  felL  With  his  wife's  assistance,  he  got 
ttack  to  the  edge  of  the  brick  sidewalk,  and 
lay  down  near  the  lamp-post  Does  not  re- 
member whether  there  was  a  light  burning 
that  night  or  not  Other  witnesses  testified 
that  plaintiff  was  sober  on  the  day  in  ques- 
tion; that  they  had  seen  this  hole  several 
weeks  before  plaintiff  was  hurt;  that  a  ne- 
gro woman  fell  and  was  hurt  at  the  same 
place  afterwards,  and  after  this  one  of  the 
city's  bands  filled  up  the  hole;  and  that  the 
hole  was  about  8  or  10  inches  long,  3  or  4 
Inches  wide,  and  2  or  3  inches  deep,— not 
quite  the  size  of  a  brick.  Another  witness 
testified  that  she  got  hurt  at  the  same  place, 
her  foot  being  caught  in  the  hole  in  the  cross- 
ing, and  slie  being  thrown  down;  that  she 
got  her  fall  In  the  daytime;  that  it  was  a 
little  place,  and  did  not  look  like  any  one 
could  get  hurt;  and  that  she  was  walking 
along,  and  not  thinking,  and  her  foot  went 
down  In  the  hole.  There  was  medical  testi- 
mony as  to  the  nature  and  extent  of  plaln- 
tUTa  Injury. 

McHenry,  Nmmally  &  Neel,  for  plaintiff  In 
error.  R.  A.  Denny  and  Reece  &  Denny, 
kx  defendant  in  err(v. 

PBJt  CURIAM.    Judgment  reversed. 


(94  G&.  416) 

HOWARD  V.  DAYTON  GOAL  &  IRON 

CO.   et  al. 

(Supreme  Court  of  Georgia.     March  26,  1894.) 

TBBSPASS  AOAIITBT  Two  DBrBMlUNTB  — Jusombst 
▲GAINST  OMB— EVIDSHOa. 

1.  In  a  joint  action  against  two  defendants 
for  trespass  npon  land,  the  plaintiff  may  re- 
cover against  une  if  it  appear  that  the  treopass 
was  severai,  and  not  joint 

2.  The  evidence  showing  that  tlie  plain- 
tiff was  probably  entitled  to  recover  at  least 
nominal  damages  to  vindicate  his  right,  it  was 
error  to  grant  a  nonsoit 

(Syllabus  by  the  Court) 

Error  from  superior  court  Walker  countjr; 
W.  M.  Henry,  Judge. 

Action  by  Edward  L.  Howard  against  the 
Dayton  Coal  &  Iron  Company  and  others. 
There  was  a  judgment  of  noasnit  and  plain- 
tiff brings  error.    Reversed. 

B'ollowing  is  the  oi&cial  report: 

The  petition  of  Howard  alleged:  He  owns 
that  part  of  land  lot  217,  in  the  ninth  district 
and  fourth  section  of  Walker  county,  which 
lies  on  the  west  side  of  the  Chattanooga 
Southern  Railroad,  20  acres  of  the  northeast 
comer  of  lot  235,  and  20  acres  of  the  sontli- 
east  part  of  lot  234,  In  the  tenth  district  and 
fourth  section  of  said  county.  On  November 
4, 1800,  he  entered  Into  a  contract  with  West 
Acosta  &  Tharp,  also  Imown  as  the  Nlcka- 
Jack  &  Mining  Company,  then  of  Walker 
county,  but  now  nonresidents  of  the  state 
(which  was  duly  recorded  in  the  clerk's  of- 
fice of  the  superior  court),  by  which  he  agreed 
to  convey  to  them  the  land  above  mentioned 
for  $3,750,  $200  being  paid  cash,  and  the 
remainder  to  be  paid  not  later  than  January 
1,  1892;  It  being  provided  therein  that  fail- 
ure to  pay  said  remainder  by  the  time  men- 
tioned should  cause  a  forfeiture  of  the  con- 
tract and  all  claims  to  benefits  thereunder 
should  be  lost  by  West  Acosta  &  Tharp. 
By  this  agreement  the  mineral  Interest  in  the 
part  of  lots  234  and  235  so  conveyed  was  ex- 
empted. It  was  further  provided  in  the  con- 
tract that  West  Acosta  &  Tharp  should  sur- 
vey the  land,  cut  It  into  lots  and  blocks,  with 
necessary  streets  and  alleys,  have  maps 
made,  and  sell  the  lots,  and  as  each  sale  was 
made  the  proceeds  should  be  paid  petitioner 
as  a  payment  on  the  amount  due  him;  such 
sales  to  continue  until  his  claim  should  be 
fully  paid,  and  he  to  make  deeds  to  the  pur- 
chasers as  sales  were  made  and  the  proceeds 
so  applied.  Under  this  contract  It  was  con- 
templated and  understood  that  the  survey  was 
to  be  made  at  once,  and  the  lots  put  upon  the 
market  and  sold  as  rapidly  as  possible,  and 
their  proceeds  applied  to  the  balance  of  pur- 
chase money  by  January  1,  1892.  West 
Acosta  &  Tharp  have  failed  to  cany  out  thla 
agreement  having  had  only  a  very  small 
portion  of  the  land  laid  off,  and  having  made 
no  efforts  to  put  the  lots  on  the  market  and 
having  made  no  sale  of  the  same,  nor  en- 
deavored to  do  so,  and  have  only  paid  peti- 
tioner $50  of  the  ^,550,    They  were  the  own- 
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era  of  the  mineral  interest  in  the  portion  of 
lot  235  mentioned.  After  tbe  agreement  tbey 
commenced  to  mine  from  ore  on  thia  por- 
tion, and  in  connection  wltli  the  mining  en- 
terprise have  constructed  a  railroad  from  the 
mine,  through  lot  2S5  and  through  that  part 
of  lot  217  mentioned  in  the  contract,  connect- 
ing thia  road  with  the  Clmttanooga  Southern 
Itailroad  at  a  point  on  lot  217,  which  they 
operated  in  connection  with  transporting  ore 
from  the  mine  to  the  Chattanooga  Southern 
Uailroad.  Some  time  afterwards,  under 
some  agreement  by  West,  Acosta  &  Tharp 
with  the  Dayton  Coal  &  Iron  Company, 
they  transferred  to  that  company  all  rights 
and  privileges  they  had  to  the  mineral  on 
lot  235,  but  not  to  their  Interest  in  the  land, 
and  also  afterwards  conveyed  to  the  Cliatr 
tanooga  Southern  nailroad  Company  all 
right  to  operate  the  line  of  road  so  construct- 
ed to  the  land,  and  to  construct  and  operate 
said  road.  The  Dayton  Coal  &  Iron  Com- 
pany and  the  Chattanooga  Southern  Ball- 
road  Company,  at  the  time  these  rights  were 
■o  conveyed  to  them,  knew  of  the  existence 
of  the  contract  between  petitioner  and  West, 
Acosta  &  Tharp.  He  has  demanded  of  West, 
Acosta  &  Tharp  payment  of  the  balance  due 
as  purchase  money  for  the  land  on  January 
1,  1892,  and  the  same  was  refused,  where- 
upon tbe  contract,  together  with  all  rights 
and  privileges  thereunder  of  West,  Acosta 
&  Tharp,  and  of  all  persons  holding  under 
them,  became  forfeited,  and  petitioner  be- 
came Invested  with  the  rij^t  to  the  posses- 
sion of  the  land.  Notwithstanding  this,  the 
Dayton  Coal  &  Iron  Company  are  continu- 
ing unlawfully  to  operate  the  mine  by  dig- 
ging and  removing  the  earth,  cutting  and 
destroying  timber,  and  cutting  up  the  land 
to  make  and  by  making  roads  over  the  same. 
It  has  erected  houses  upon  the  land  for  use 
of  its  operatives,  and  Is  cutting  a  large 
amonnt  of  timber  for  firewood  toe  them, 
and  committing  other  wrongs,  to  petition* 
fir's  damage  $1,000.  It  is  insolvrat  as  to 
property  in  this  state,  and  so  are  West, 
Acosta  &  Tbarp.  The  Chattanooga  South- 
em  Railroad  Company,  under  its  contract 
with  West,  Acosta  &  Tharp,  is  iUegally  op- 
erating the  railroad  constructed  through 
lota  217  and  235  by  West,  Acosta  &  Thaip, 
and  operating  the  same,  in  connection  with 
tbe  Dayton  Coal  &  Iron  Company,  in  haul- 
ing Iron  ore  mined  by  the  latter  on  lot  235, 
and  thereby  being  parties  to  the  mflawfol 
trespass  upon  petitioner's  land  by  the  Day- 
ton Coal  &  Iron  Company.  The  Chatta- 
nooga Sonthem  Railroad  Company  is  of 
doubtful  solvency,  if  not  utterly  insolvent, 
and  has  no  right  to  operate  said  road 
through  the  land,  nor  have  W^est,  Acosta  & 
Thatp  any  such  right  Petitioner  prayed 
that  tbe  contract  first  mentioned  be  declared 
at  an  end,  and  all  rights  and  privileges 
thereunder  be  forfeited  to  him,  and  he  be 
awarded  free  and  uninterrupted  possession 
of  the  land;  that  the  Dayton  Coal  Sc  Iron 
v.208.K.nc.ll— 22 


Company  be  enjoined  from  entering  npon 
the  land,  from  mining  thereon,  or  from  dig- 
ging or  xemoving  the  earth,  or  from  cut- 
ting and  destroying  timber  thereon,  or  con- 
structing roads,  or  In  any  way  trespassing 
open  the  land,  or  from  removing  any  of  the 
improvements  placed  thereon  by  them  or 
by  West,  Acosta  &  Tharp;  that  the  Chatta- 
nooga Southern  Railroad  Company  and  the 
otber  defendants  be  enjoined  from  operat- 
ing or  using  tbe  line  of  railroad  through  the 
lots,  or  from  Interfering  with  the  same;  that 
petitioner  have  Judgment  against  defendant 
for  $1,000  damages,  as  above  mentioned,  and 
general  relief.  West,  Acosta  &  Tharp,  the 
Dayton  Coal  &  Iron  Company,  and  the  Chat- 
tanooga Southern  Railroad  Company  were 
named  as  parties  defendants,  and  process 
prayed  against  them.  Answers  were  tiled 
by  the  Chattanooga  Southern  Railway  Com- 
pany and  the  Dayton  Coal  &  Iron  Company, 
but  none,  so  far  as  appears,  by  West,  Acos- 
ta &  Tbarp.  The  bill  of  exceptions  speci- 
lled,  as  a  portion  of  the  record  material  to  be 
transmitted  to  this  court,  the  amendment 
made  by  plaJntUf  striking  West,  Acosta  & 
Tbarp  as  parties  defendant,  bnt  no  sncb 
amendment  appears  in  the  record.  Upon 
final  hearing  a  motion  for  ndnsult,  made  at 
the  close  of  the  evidence  for  plaintiff,  was 
granted,  and  to  this  ruling  plaintiff  excepts. 
Plaintiff  Introduced  the  contractmentloned 
in  bis  petition,  tbe  terms  of  which  have  been 
suffldently  set  forth,  and  himself  tesUfled: 
"I  think  the  Dayton  Coal  &  Iron  Company 
commenced  working  at  tbe  ore  on  lot  235 
about  September  1,  1891.  I  suppose  it  was 
their  ore.  It  was  not  mine.  The  $3,550  has 
not  been  paid  me.  I  received  only  $37.50. 
West,  Acosta  &  Tharp  did  a  little  work  on 
lot  235.  They  opened  it  up  and  worked  on 
until  they  sold  it  Do  not  remember  Just 
what  work  they  did.  Then  tbe  Dayton  Coal 
&  Iron  Company  took  charge  of  it  I  was  in 
possession  of  the  land.  Am  now,  and  have 
been  for  a  number  of  years.  Five  houses 
have  I>een  buUt  on  it  after  the  Dayton  Coal 
&  Iron  Company  went  there,  and  I  think 
they  had  them  built  One  was  already 
there  when  they  took  charge.  They  remain- 
ed in  posseaiiion  of  the  houses  nntil  recently; 
until  they  quit  work.  They  had  a  good  deal 
of  timber  cut  that  I  was  in  possession  of, 
thereby  damaging  me  $200.  They  dug  up 
the  land  and  made  great  cuts,  throwing 
slate  on  my  land;  one  of  the  cuts  being 
about  seventy  feet  deep  and  one  hundred  feet 
long,  one  about  two  hundred  feet  long  and 
six  or  eight  feet  deep  and  wide,  and  one 
about  three  or  four  hundred  feet  long  and 
eight  or  ten  feet  deep.  I  put  this  damage  at 
about  $500.  They  cut  several  roads  through 
my  land,  thereby  damaging  $50,  I  think. 
They  made  a  deep  cut  through  my  land  In 
order  to  reach  ore  on  their  own  land.  They 
were  getting  out  ore  all  the  way  through  that 
cut  Scarcely  any  of  these  ditches  were  cot 
before  they  wait  there.    I  do  not  know  that 
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th^  had  done  much  in  tbe  way  of  cutting 
dltcitee  except  wbat  was  necessary  to  get  out 
iron  ore,  but  do  not  think  It  was  necessary 
to  throw  this  dirt  and  slate  out  on  my  land 
as  they  did.  Think  they  could  have  gone  in 
there  without  doing  that,  and  that  they  could 
have  tunneled  under  the  hill  and  got  it  out 
They  did  a  good  deal  without  taking  off  the 
top.  They  had  these  tunnels  in  before  they 
ran  the  ditches.  Had  the  tunnels  started, 
and  when  the  Dayton  Company  came  there 
it  went  to  moving  the  earth  and  getting  ore 
out  on  top.  One  cut  I  expect  is  twenty-five 
feet  deep  before  they  struck  the  ore.  The  ore 
crops  out  at  the  top.  They  were  stripping 
the  ore  and  removing  the  slate  from  the  top, 
and  threw  it  off  on  tbe  land.  They  hauled 
no  further  than  was  necessary  to  get  it  out 
of  the  way.  Could  have  gotten  the  ore  with- 
out stripping  it  The  deep  cut  was  made  In 
order  to  get  a  track  into  the  ore  on  that  line. 
They  cut  timber  anywhere  they  wanted  to. 
Made  tramroads  and  fires  out  of  it.  Cut  a 
good  deal  of  firewood  wherever  they  came  to 
it  They  bad  to  remove  the  timber  to  cut 
that  deep  cut  Did  not  use  that  timber; 
threw  It  out  They  cut  a  large  amount  of 
timber  for  firewood.  There  is  a  spur  rail- 
road track  built  across  lots  217  and  235,  con- 
necting with  the  Chattanooga  Southern  Rail- 
road. West,  Acosta  &  Tharp  graded  it  and 
put  the  cross  ties  on  It,  and  the  railroad  com- 
pany laid  the  iron.  This  was  built  right  aftr 
er  my  contract  with  West,  Acosta  &  Tharp. 
I  did  not  consent  to  the  building  of  that 
road,  more  than  was  expressed  In  tbe  con- 
tract, and  it  renders  my  land  of  'right  smarf 
less  value  running  right  through  it  West, 
Acosta  &  Tharp  shipped  ore  over  this  road, 
and  afterwards  the  Dayton  Coal  &  Iron 
Company  shipped  ore  over  it  from  wjiere 
they  were  mining  on  lot  235.  Tbe  railroad 
company  ran  their  trains  on  it,  and  shipped 
ore  from  lot  235.  I  spoke  to  the  superin- 
tendent of  the  Dayton  Coal  &  Iron  Company 
about  my  contract  with  West,  Acosta  & 
Tharp,  and  I  told  him  the  whole  contract, 
and  how  much  they  owed  me  on  the  land  be- 
fore they  [the  Dayton  Coal  &  Iron  Company] 
came  and  took  possession.  I  might  have 
passed  along  when  the  railroad  company  was 
laying  the  track.  I  knew  it  I  was  not 
there.  Never  knew  that  West,  Acosta  & 
Tharp  deeded  that  track  to  the  railroad  com- 
pany until  long  after  they  sold  out  to  tbe 
Dayton  Coal  &  Iron  Company,  and  never 
thought  of  such  a  thing.  Never  gave  any 
directions  how  to  build  the  road,  but  made 
no  objectitm  to  the  railroad  company  going 
in  and  laying  this  track,  nor  said  anything 
to  them  about  it  or  about  operating  it  The 
railroad  company  ran  their  cars  up  there  and 
had  their  switches  there,  and  the  coal  and 
iron  company  had  nothing  to  do  with  that, 
that  I  know  of.  I  had  two  or  three  acres  of 
land  cleared  on  lot  235,  and  had  been  using 
It  These  folks  burnt  part  of  the  fence  on 
It  or  .had  tt  done^  tore  down  feaee,  and  built 


honaes  on  part  of  the  cleared  land.  When 
they  went  to  build  the  houses  they  tore  the 
fence  down.  When  the  coal  and  iron  com- 
pany went  into  jKMsession  the  fence  was  not 
down,  I  think,  except  where  the  railroad 
went  through." 

Other  witnesses  testified  for  pialntifl: 
There  has  been  a  great  deal  of  timber  cut  on 
lot  235,  which  makes  the  land  less  valuable; 
tbe  damage  to  the  timber,  one  witntss 
thought,  being  $200.  Where  tbe  coal  and 
iron  company  have  been  mining  on  the  land, 
they  cut  ditches  where  they  took  out  ore, 
made  cuts,  built  road,  took  out  dirt  and 
slate,  and  piled  it  on  tbe  side  of  the  bill 
where  there  was  no  ore,  which  damaged  the 
land  $150.  The  damage  from  cutting  the 
ditches  through  and  tearing  up  the  ground 
was  $100.  The  making  of  the  cuts  and  re- 
moving the  dirt  was  for  the  purpose  of  gret- 
ting  out  ore,  but  witness  could  not  say 
whether  these  cuts  wore  necessary  or  not 
Some  of  the  timber  that  was  cut  was  on  the 
lead  of  ore  and  some  not  All  the  timber  on 
tbe  hill  was  cut,  but  witness  did  not  know 
who  cut  it  Saw  "them"  cutting  trees  for 
firewood.  Saw  Acosta  and  Tharp  there  a 
good  deal,  but  they  did  not  cut  much  of  It 
They  cut  a  tunnel  up  there.  They  had  no 
families  living  in  the  houses,  except  proba- 
bly one.  The  removing  of  the  earth  to  eet 
ore  was  all  on  lot  235.  The  coal  and  iron 
company  has  cut  off  timber,  wagon  ways, 
tramroa[d,  and  moved  the  dirt  In  getting  out 
ore.  The  timber  that  tills  witness  saw  cut 
was  for  mining  purposes  and  firewood.  The 
damage  done  by  West  Acosta  &  'niarp  and 
the  coal  and  iron  company  could  have  been 
separated  by  persons  there  who  might  loiow 
where  one  left  off  and  the  other  set  in.  Wit- 
ness knew  they  both  wmrked  there.  Plain- 
tiff put  in  evidence  a  deed  to  him,  dated 
April  20,  1877,  and  properly  recorded,  ctm- 
veying  to  him  35  acres  from  the  northeast 
comer  of  lot  235. 

Tbe  motion  for  nonsuit  was  on  the  grounds: 
(1)  The  testimony  failed  to  show  any  privity 
between  defendants  either  by  cemtract  or  of 
tort  (2)  The  testimony  is  so  indefinite  and 
uncertain  that  it  is  impossible  to  determine 
what  damage,  if  any,  was  done  by  West 
Acosta  &  Tharp,  what  by  the  coal  and  iron 
company,  and  what  by  the  railroad  com^tany. 
(3)  Because  it  was  admitted  in  plaintiff's 
declaration  that  tbe  coal  and  iron  company 
owned  the  mineral  interest  on  lot  236,  on 
which  the  damage  is  claimed,  and  the  evi- 
dence did  not  show  a  single  act  except  what 
was  necessary  in  order  to  successfully  raise 
and  mine  their  ore,  nor  beyond  the  right 
they  had  on  account  of  ovrnlng  tbe  mineral 
interest  (4)  There  is  no  evidence  going  to 
show  that  the  railroad  company  had  any 
knowledge  of  the  existence  of  tbe  contract 
l>etween  petitioner  and  West,  Acosta  & 
Tharp.  (6)  There  was  no  evidence  tliat  pe- 
titioner evec  objected  to  or  opposed  any  of 
tbe  acts  be  is  now  complaining  of;  and.  gen- 


Digitized  by 


Google 


Ga.) 


BICE  T.  DODD. 


erally,  under  the  evidence,  he  is  not  entitled 
to  any  relief  as  against  defendants. 

Copeland  &  Jackson  and  Payne  &  Walder, 
for  plaintiff  In  error.  Lumpkin  &  Sbattack, 
(«r  defendants  In  error. 

rXB  CURIAM.    Judgmoit  rerersedL 


.  (M  Ga.  462) 

WINN  T.  MOERIS  et  al. 

(Supreme  Court  of  Georgia.     March  26,  1884.) 

Balb— Bbbach  of  Contbaot  to  Dbuybb— Dam- 

AOBS. 

The  agreed  price  for  a  mule  being  $70 
at  the  place  where  the  contract  of  sale  was 
made,  and  where  the  mule  then  was,  with  $1.80 
added  for  delivering  the  animal  at  another 
place  (both  amounts  being  paid  down),  and 
the  contract  embracing  an  express  stipulation 
far  delivery  at  the  latter  place,  and  no  deliv- 
eiT  having  been  made  at  either  place  or  else- 
where, the  purchaser  is  entitled  to  recover  of 
the  seller,  in  an  action  for  a  breach  of  the 
contract,  a  sum  equivalent  to  that  paid,  with 
interest  thereon.  The  death  of  the  mule  after 
the  expiration  of  the  time  within  which  delivery 
rtiould  have  been  made  under  the  contract  would 
be  no  obstacle  to  a  recovery. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Paulding  coon- 
Wl  CO.  Janes,  Judge. 

Action  by  J.  Henry  Winn  against  Morris 
&  Oathcart  on  a  contract. for  the  purchase  of 
a  mule.  Verdict  and  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Rerersed. 

The  following  Is  the  official  report: 

Winn  sued  Morris  &  Cattacart  for  $71.80 
and  interest,  alleging  tliat  defendants  agreed 
to  sell  him  a  mule  (describing  it),  and  to  de- 
liver the  mule  the  next  day  to  one  Watson, 
at  Douglasylllie,  and  In  pursuance-  of  the 
agreement  be  paid  them  $71.80,  and  that  tbey 
failed  and  refused  to  deliver  the  mole,  and 
fall  and  refuse  to  return  him  the  money.  De- 
fendants pleaded  not  Indebted.  There  was 
a  verdict  in  tiielr  favor.  Plaintiff  moved  for 
a  new  trial,  and,  his  motion  being  overmled, 
excepted.  The  grounds  of  the  motion  were 
that  the  verdict  was  ccmtrary  to  law,  eri- 
dence,  Justice^  and  egoity,  decidedly  and 
strongly  against  the  weight  of  the  evidence, 
and  without  evidence  to  support  it  Upon 
the  trial,  Winn  testified:  On  or  about  March 
T,  1892,  in  Atlanta,  be  bought  from  defend- 
ants a  mule  for  $70,  and  told  them  be  would 
purchase  the  mule  if  they  would  deliver  it 
at  Watson's  stajMe,  at  Douglasvllle.  He  paid, 
them  $1.80  additional  to  deliver  the  mule  at 
that  stable,  and  they  agreed  so  to  deliver  it 
After  the  time  arrived  at  which  the  mule 
should  have  been  so  delivered,  he  sent  to  tbe 
stable  on  two  different  days  for  it  but  it  was 
not  there,  as  promised.  He  bought  the  mide 
on  Monday,  and  on  the  following  Friday  saw 
it  at  McClarty's  stable,  in  DouglasvlUe,  dead. 
Pefendants  did  not  deliver  tbe  mule  at  Wat- 
son's stable,  as  they  had  agreed  to.  He 
would  not  have  bought  the  mule  unless  de- 
fendants had  agreed  to  deliver  it  at  Douglas- 


vUle.  Tbe  stables  of  Mcdarty  and  Wat- 
son were  both  talked  about  and  the  agree- 
ment was  to  deliver  it  at  Douglasville,  to 
Watson's  stable.  A  witness  who  was  in 
charge  of  Watson's  stable  at  tbe  time  in  ques- 
tion testified  that  the  mole  was  not  delivered 
there;  that  two  men  called  on  different  d^s, 
and  stayed  all  day,  waiting  for  the  mule;  and 
that  the  stable  and  yard  of  Watson  were 
safe  and  substantial.  Another  witness  tes- 
tified that  he  heard  Catbcart  tell  Winn  that 
Oathcart  &  Morris  agreed  to  send  the  mole 
to  Watson's  stable.  Oathcart  testified  that 
he  sold  the  mule  to  plaintiff  for  $70,  and 
agreed  to  send  it  to  Watson's  stable,  and 
plaintiff  paid  him  $1.80  to  deliver  the  mule 
there,  and  told  witness  he  did  not  want  the 
mule  unless  they  could  send  it  to  Douglas- 
ville, and  to  send  it  to  the  stable  of  Watson, 
in  Douglasville;  that  witness  agreed  to  de- 
liver the  mule  to  that  stable,  the  stables  of 
Watson  and  McCarthy  being  both  talked 
about  but  the  agreement  being  to  deliver  to 
Watson's;  and  that  witness  did  not  know 
whether  the  mule  was  delivered  there  or  not. 
Morris  testified  that  he  priced  the  mule  to 
Whm  at  $70,  but  Cathcart  made  the  trade; 
that  he  knew  nothing  of  the  matter,  except 
what  Cathcart  told  him;  that  they  paid  a 
man  two  dollars  to  carry  the  mule  to  Doug- 
lasville; and  that  be  understood  the  mule 
was  to  be  delivered  at  Watson's  stable,  in 
Dooglasvllle. 

A.  L.  Bartlett  and  L.  M.  Washington,  tor 
plaintiff  in  errw.  Geo.  P.  Roberts,  for  de- 
f«idants  in  error. 

PBR  ODRIAM.    Judgment  reversed. 


(94  Ga.  414) 

BIOB  et  al.  V.  DODD  et  aL 

(Supreme  Oourt  of  Georgia.     March  26,  1884.) 

FLBASnte — VuBiviOATiON — INSOLVBNCT— Faoor 

OF  Claim — AFroixTMENT  OF  BBoarvsB. 

1.  A  petition  for  injunction  and  receiver, 
which  is  imperfectly  verified  at  the  time  a  re- 
straining order  is  made  and  a  temporary  re- 
ceiver appointed,  may,  with  leave  of  the  presid- 
ing judge,  be  duly  verified  at  the  interlocutcoy 
hearing  before  the  appointment  of  a  permanent 
receiver. 

2.  In  this  case  the  verification,  as  finally 
made,  was  sufficient 

3.  Unsecured  creditors  of  an  insolvent  debt- 
or, each  of  whose  claims  by  open  account  is 
partly  due  and  partly  not  due,  may  proceed 
under  the  Insolvent  trader's  act  (Code,  |  Sl49a, 
et  seq.)  upon  so  much  of  their  accounts,  re- 
spectively, as  is  due,  with  or  without  setting 
forth  such  parts  of  the  same  as  are  not  due; 
and  an  affidavit  submitted  at  the  hearing  as 
evidence  of  demand  for  payment  which  states 
that  demand  was  made  "for  payment  of  the 
debt  due,"  may  be  construed  as  meaning,  not 
that  the  whole  amount  was  demanded,  but  only 
BO  much  of  it  as  was  due 

4.  On  the  ideedings  and  evidence  there  was 
no  abuse  of  discretion  in  granting  an  injunction 
and  appointing  a  receiver. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Foltoa  eoonty; 
J.  H.  Lnmpkln,  Judge. 
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Action  by  O.  T.  Dodd  &  Oo.  and  others 
against  Rice  &  Saze.  There  was  a  Jadgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 
The  following  is  the  official  report: 
Dodd  &  Co.,  Boynton,  and  the  Frank  B. 
Blodc  Company  filed  their  petition,  in  the  na- 
tnre  of  a  general  creditors'  bill,  against  Rice 
*  Saxe,  alleging:  They  are  unsecured  cred- 
itors of  Rice  &  Saze,  a  firm  of  traders  In  the 
retail  grocery  business.  Rice  &  Saze  are  In- 
debted to  them  for  goods  furnished,— to  Dodd 
&  Co.,  $273.12;  to  Boynton,  $56.48;  to  the 
V.  B.  Block  Company,  $5Q.41.  These  amounts, 
or  parts  of  them,  are  past  due,  and  payment 
has  been  demanded  since  maturity,  and  re- 
fused. The  firm  of  Rice  &  Saxe  Is  Insolvent 
Said  firm  has  given  a  chattel  mortgage  for 
$1,800  to  the  wife  of  Rice,  which  petiUoners 
charge  was  given  without  consideration,  to 
hinder,  delay,  and  defraud  their  creditors  in 
the  collection  of  their  debts,  and  Is  void. 
They  prayed  for  appointment  of  receiver, 
temporary  and  permanent;  that  Rice  ft 
Saze  be  enjoined  from  interfering  with  the 
receiver;  and  that  the  mortgage  to  Mrs. 
Rice  be  canceled.  Discovery  was  waived, 
and  process  prayed  against  Rice  &  Saze. 
The  affidavit  to  this  petition  was  by  J.  B. 
Singer,  as  agent  for  Boynton,  that  the  state- 
ments contained  In  the  petition  were  true 
80  far  as  it  related  to  bis  own  acts,  and  as 
derived  from  information  and  belief  he  be- 
lieved them  to  be  true.  Upon  this  petition 
a  temporary  receiver  was  appointed,  to  pre- 
serve and  hold  the  assets  of  defendants  nntll 
further  order,  temporary  restraining  order 
was  granted,  and  defendants  were  required 
to  show  cause  why  the  prayer  for  Injunction 
and  receiver  should  not  be  granted.  This  ot^ 
der  was  passed  November  26,  1893.  The  pe- 
tition was  amended  as  follows:  By  adding  as 
exhibits  the  itemized  accounts  of  Rice  &  Saxe 
with  petltlonerB,  the  exhibits  showing  the 
dates  of  each  sale  and  time  of  maturity  of 
eadi  account  All  said  accounts  were  exhib- 
ited to  defendants  after  maturity,  and  de- 
fendants failed  and  refused  to  pay  the  same, 
or  any  part  thereof.  It  Is  true  that  a  por- 
tion of  the  accounts  Is  not  all  due,  but  the  re- 
mainder was  past  due  at  the  filing  of  the  peti- 
tion, and  payment  has  been  demanded  there- 
for, and  has  been  refused.  Replying  to  a  por- 
tion of  defendants'  answer,  where  they  set 
up  mortgages  to  petitioners,  petitioners  say 
that  the  same  were  after  the  order  for  injunc- 
tion and  receiver  was  passed,  and,  Immedi- 
ately upon  being  Informed  of  that  fact,  the 
same  were  returned  to  defendants,  and  re- 
tained by  them.  It  is  nntrue  that;  at  tlie 
time  of  filing  the  petition,  petitioners  had  any 
liens  or  security  for  their  said  accounts.  Pe- 
tltloneis  Cnrther  show,  as  badges  of  fraud  on 
the  m<»tgages  set  up  by  defendants:  Ifrs. 
Rice  Is  the  wife  of  one. of  defendants,  Hlas 
Saxe,  as  they  are  Informed,  Is  a  sister  of  the 
other,  and  M.  L.  IVdbert  is  a  brotiier-in-Iaw 
•f  Rloe.    Defendants  were  Insolvent  it  the 


time  of  the  giving  of  these  liens.  These  mort- 
gages attempt  to  convey  all  the  assets  of  Rice 
&  Saxe,  of  every  kind,  pertaining  to  said  part- 
nership. There  is  no  entry  on  the  boolcs  of 
Rice  &  Saxe  showing  the  receipt  of  any  mon- 
ey from  the  mortgagees  except  from  Mrs. 
Rice,  and  one  entry  on  the  books  gives  her 
credit  as  having  paid  $600  Into  the  firm  assets 
on  September  1, 1893,  whereas  the  bank  books 
show  no  deposit  of  any  such  amount  in  that 
month.  On  the  dates  of  the  giving  of  the 
notes  to  the  other  mortgagees,  the  books 
show  no  receipt  of  any  money  or  other  as- 
sets from  said  parties.  Rice  &  Saxe,  believ- 
ing they  had  fully  covered  their  assets  by 
said  mortgages,  were  willing  to  give  as  many 
other  second  mortgages  as  their  creditors 
would  take,  and  In  pursuance  of  this  idea 
gave  Tidwell  &  Pope  a  mortgage  as  set  out 
In  their  answer,  which  was  not  given  to  the 
clerk  of  the  court  until  after  the  order  grant- 
ing Injunction  and  receiver  was  signed.  Said 
mortgage,  though  marked  filed  on  Saturday, 
November  25th,  was  not  filed  on  that  day. 
but  was  given  to  the  clerk  at  his  house,  and 
filed  in  office  iHoperly,  November  27th.  The 
mortgagees  do  not  appear  to  be  objecting  to 
the  appointment  of  a  receiver,  but  these  de- 
fendants are  attempting  to  make  a  defuise 
which  properly  belongs  to  the  mortgagees. 
Said  mortgages  were  given  with  the  inten- 
tion to  hinder  and  delay  petitioners  and  the 
other  creditors  of  Rice  &  Saxe,  and  petitioners 
pray  permission  to  make  this  attack  upon 
them  whenever  they  shall  make  themselves 
parties  to  this  case.  The  attempt  to  mort- 
gage the  accounts  of  defendants  is  utterly 
void,  since  defendants  have  no  power  to  give 
a  Hen  on  their  accounts  to  one  creditor  In  pref- 
erence to  others,  and,  should  a  receiver  l>e  re- 
fused as  to  the  stock,  one  should  be  granted 
as  to  the  accounts.  If  the  mortgages  are 
valid,  stin  the  prayers  of  the  original  petition 
should  be  granted,  as  the  assets  are  largely 
in  excess  of  the  mortgages,  amounting  to  $8,- 
272.76,  which  amount  includes  $2,488.86 
doubtful  accounts,  $507.68  doubtful  notes, 
and  $2,123.06  good  accounta  Rice  ft  Saxe, 
to  obtain  credit  stated  to  the  Dun  ft  Ca 
Mercantile  Agency  (which  statement  was  cir- 
culated among  jpetttioners),  on  November  16, 
1892,  that  their  assets  amounted  to  $8341,  and 
liabilities  for  merchandise  $3,700;  that  they 
had  real  estate  in  the  name  of  Rlce^  In  Atlan- 
ta, worth  $9,000,  and  in  Austell,  worth  $2,000; 
and  owed  on  real  estate  $8,900,— making  a  to- 
tal estimate  worth.  In  and  out  e(  business, 
of  $11,741.  They  made  a  similar  statement 
to  the  Bradstreet  Company  in  tlie  foil  «f  UBS, 
and  on  November  16, 189B,  made  to  Don  Mer- 
cantile Agency  a  statement  of  assets  amount- 
ing to  $8,076,  with  Uabtlltiea  of  $S,00O,  and 
surplus  in 'business  $6,076;  and  Rice,  when 
asked  about  his  rest  estate  which  he-  had 
previously  reported  as  above,  said  he  liad 
raised  money  on  It  and  did  not  eare  to  give 
it  in  now  as  an  asset  Petltionen  charge 
that  these  statements  'Were  made  to  obtain 
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credit  and  that  the  mortgage  IndebtfedneM, 
which  defendants  now  claim  to  owe,  was  con- 
cealed or  did  not  exist.  The  affidavit  to 
this  amendment  was  made  by  Boynton,  and 
was  "that  the  facts  contained  in  the  forego- 
ing amendment  are  tme,  and  such  statements 
as  are  made  on  information  and  belief  he  be- 
Ueres  them  to  be  tme."  Attached  as  ex- 
hibits were  the  accounts  of  Boynton  for  $01.' 
48,  I6&48  of  which  he  made  affidavit  was 
past  due;  of  the  F.  E;  Blocic  Company  for 
$87.41,  $S5.21  of  which  was  sworn  to  be  past 
dne;  of  Dodd  &  Co.,  for  $271.12,  $38.80  of 
which  Dodd  made  affidavit  was  past  dne. 
Various  other  creditors  of  Rice  &  Saze  were 
made  parties  plalntur,  whose  accounts  were 
sworn  to  be  unpaid,  demand  made  for  pay- 
ment, and  paymoit  refused,  and  some  of 
which  were  past  due.  Defendants  moved, 
'  before  the  hearing,  to  vacate  the  order  ap- 
pointing a  temporary  receiver,  because  the 
petition  was  not  sworn  to  by  any  one  pro- 
fessing to  know  the  facts  alleged;  because 
there  was  no  allegation  calling  for  the  ap- 
pointment of  any  receiver  until  after  de- 
fendants should  be  notified,  and  have  op- 
portunity, to  resist  the  application;  because 
there  was  no  allegation  of  any  definite  sum 
overdue  and  unpaid  from  defendants  to  plain- 
tUIS,  or  to  any  other  creditors;  because  the  al- 
legation of  demand  for  payment,  and  refusal 
by  defendants,  la  too  general  and  Indefinite, 
no  time  nor  place  being  given  when  or  where 
the  demand  was  made  and  refusal  given.  De- 
fendants also  set  up  the  following  as  matter 
in  law  against  appointing  a  permanent  re- 
ceiver: There  Is  not  sufficient  allegation  In 
the  petition  to  authorise  the  appointment  It 
does  not  contain  any  snfflclent  aUegation  that 
the  dalms  of  plalntUtk  were  past  doe  at  the 
time  of  filing  the  petition,  nor  any  snfflclent 
allegation  that  the  payment  of  plaintiffs' 
claims  had  been  demanded  and  payment  re- 
fnsed.  For  fnrtber  grounds  of  demurrer,  de- 
fendants alleged  that  there  was  no  equity 
In  the  petition;  that  it  was  argumentative  in 
the  main,  and  alleged  conclusions  and  not 
fftcts;  that  it  consisted  mainly  In  recounting 
what  plalntUCs  say  they  can  prove,  and  how 
they  can  prove  It  not  alleging  facts  which 
ate  Issuable;  that  many  of  the  allegations  are 
Immaterial,  except  as  matters  ot  evidence; 
and  an  issue  tendered  in  the  same  would  be 
an  immaterial  issue,  the  decision  of  which 
wotad  settle  no  question,  this  objection  being 
specially  applicable  to  all  that  part  of  the 
amended  petition  setting  forth  alleged  state- 
ments made  by  defendants  to  Dun  &  Co.  and 
to  the  Bradstreet  Company.  For  -further 
grounds  of  demurrer,  defendants  alleged  that 
from  the  allegations  in  the  petition  it  appears 
that. other  posons,  not  parties  to  the. salt 
bold  mortgages  on  defendants'  assets  ov«r 
which  a  receiver  Is  app<4nted;  that  such 
mcMTtgagfes  are  necessary  parties  defendant; 
and  that  the  want  of.  them  as  parties  is  a 
fatal  doCettt  and  good  ground  of  demurrer. 
D«CeaMlflAts  answered  the  petition,  the  nature 


of  whld)  answer  will  fully  appear  hereafter 
from  the  report  of  the  evidence.  No  direct 
ruling  was  made  upon  the  demurrers,  but 
they  were  considered  in  passing  upon  the 
case.  A  hearing  being  had,  the  court  below 
ordered  that  upon  original  plaintiffs  giving 
a  bond  in  the  sum  of  $500,  conditioned  to  pay 
defendants  such  damages  as  they  might  sus- 
tain in  the  case,  the  order  for  injunction  and 
receiver  be  thereafter  vacated  and  adjudged 
erroneous,  the  Injunction  prayed  for  be  grant- 
ed, and  the  temporary  receiver  be  appointed 
permanent  receiver,  with  authority  to  con- 
vert Into  cash  the  assets  of  defendants,  and 
hold  and  preserve  the  proceeds  until  further  ' 
order.  The  bond  was  given,  and  to  the  de- 
cision granting  the  hij  unction,  and  appoint- 
ing the  receiver,  defendants  except 

On  the  hearing,  in  addition  to  the  Mrlglnal 
and  amended  petition,  with  the  affidavits  at- 
tached thereto,  plalntifCs  put  in  evidence: 
Affidavit  of  Dodd  that  he  made  demands  on 
Saxe  for  the  payment  of  the  debt  due  his 
firm,  on  Sanu-day,  November  25,  1893,  be- 
tween 6  and  7  p.  m.,  payment  was  refused, 
and  Saxe  said,  "We  are  broke  all  to  pieces." 
Similar  affidavit  of  Simpson  as  to  the  claim 
of  the  Block  Company,  and  by  Singer  as  to 
the  claim  of  Boynton,  except  that  the  last 
two  affidavits  did  not  contain  the  statement 
of  Saxe  as  to  defendants  being  'liroke."  Al- 
so, affidavit  showing  that  Mrs.  M.  L.  Rice 
made  no  tax  returns  to  the  county  tax  re- 
ceiver for  1883  of  any  notes  and  accounts  as 
held  by  her;  that  Miss  Mary  Saxe  made  no 
returns  of  any  assets;  that  Mrs.  M.  M.  Tol- 
bert  guardian,  made  no  return;  and  that  M. 
L.  Ttdbert  made  no  return  of  any  notes  and 
accounts  as  hdd  by  him.  Also,  affidavit  of 
Saunders  that  he  was  appointed  temporary 
receiver  for  defendants  Saturday,  November 
23d,  received  the  oeAer  appointing  about 
half  past  7  o'clock  p.  m.,  and  took  charge  of 
the  store,  by  obtaining  the  keys  of  Saxe, 
about  8  o'clock  the  same  evening;  that  since 
his  appointment  he  has  made  an  Inventwy  of 
the  assets  of  the  firm,  showing  they  amount 
to  $8,272.76,  of  Which  $2,48a86  are  doubtful 
accounts,  $957.63  doubtful  notes,  $2,123.00 
good  accounts,  $98.40  good  notes,  and  the  bal- 
ance merchanffise,  cash,  fixtures,  wagons, 
etc.;  also  of  the  liabilities,  which  amount  t» 
$9,140.60,  of  which  the  bills  payable  are  $4,- 
086148,  and  tM  remainder  mortgages,  not  In- 
cluding the  mortgage  claimed  tt>  have  been 
given  the  orlglnSl  petitioners;  that  thete  are 
no  entries  on  the  books  showing  any  of  the 
m«rtgage  Indebtedness  as  a  Uabllity  against 
defendants,  except  entries  in  favor  of  Mrs. 
Bice  and  Tldwell  &  Pope,  and  no  entries  at 
all  showing  indebtedness  to  any'  of  the  other 
misvtgagees;  that  the  amoimt  of  notes  and 
acoonnts  marked  "Doubtfnl"  was  so  marked 
upon  information  and  belief  recSved  from 
defSndants;  that  he  brieves  collections  can 
be  made  on  some  of  those  maikM  "Doubt- 
ful,"  but  of  what  proportion  he  is  unable  to 
say.    Affidavit  of  V.  D.  Meader:   It  Is  xme  a, ' 
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mortgage  foDowlng  the  preTlons  mortgages 
waa  given  by  Eice  &  Saze  through  Bice,  bat 
under  the  following  clrcumstanceB:  After 
the  creditors  whose  accounts  are  stated  In 
the  original  petition  had  engaged  Mr.  Hill, 
of  Mason  &  Hill  (lawyers),  to  prepare  the  pe- 
tition, and  It  was  verified,  and  Mr.  Hill  had 
g<me  to  procure  the  signature  of  the  Judge, 
one  of  them  suggested  that  Rice  &  Saxe 
might  give  them  a  mortgage;  so  affiant, 
Dodd,  and  Singer,  representing  Boynton, 
went  to  Bice's  house,  and  be  agreed  to  give  the 
mortgage.  Singer  then  hunted  up  a  notary 
public,  and  the  mortgage  was  executed,  the 
time  thus  consumed  being  about  an  hour. 
On  returning,  they  found  Hill  with  the  order 
of  the  judge,  granting  the  Injunction,  and  ap- 
pointing a  temporary  receiver.  He  said  to 
them,  on  their  own  petition  rei>resentlng  they 
were  unsecured  creditors,  the  ordor  had  been 
passed  before  the  execution  of  the  mortgage, 
and  that  the  same  was  worthless,  and  they 
had  better  return  It  Affiant  immediately 
went  to  Rice's  house,  rang  the  bell,  eta,  but 
without  arousing  him.  Thinking  he  had 
gone  down  town,  affiant  returned  to  the 
center  of  the  city,  and  looked  for  him  with- 
out finding  him.  He  again  went  to  Rice's 
house,  and  tried  in  every  way  to  arouse 
him,  without  elTect,  and  then  placed  the 
mortgage  between  the  sashes  of  one  of  the 
front  windows,  and  left  Next  morning  be 
sent  Rice  a  note  stating  what  had  been  done, 
and  Rice  sent  voei  back  tliat  "it  was  all 
right"  Affidavit  of  W.  P.  Hill:  Between  7 
o'clock  and  7:30  p.  m.,  Saturday,  November 
25th,  as  attorney  for  creditors  In  the  orig- 
inal petition,  he  obtained  from  the  judge  an 
order  granting  Injunction  and  appointing 
temporary  receiver.  About  10  minutes  after- 
wards he  delivered  this  order  to  the  tempo- 
rary receiver,  and  instructed  him  to  go  at 
once  to  defendants'  store  and  get  possession. 
Perhaps  a  few  minutes  after  8  the  same 
evening  he  was  told  by  Mr.  Meador  that  be 
and  Mr.  Dodd  bad  just  returned  from  Rice's 
house  with  a  mortgage,  and  he  (affiant)  told 
them  the  judge  had  signed  tbs  order,  and  to 
return  the  mortgage  to  Rice.  Affidavit  show- 
ing that  the  mortgage  to  TidweU  &  Pope  was 
carried  to  the  bouse  of  the  derk  of  the  so- 
perlor  court  at  7:30  p.  m.,  November  25, 
1893,  the  office  being  closed  at  5  p.  m.  that 
day,  and  that,  on  the  Monday  following,  the 
mortgage  was  put  on  the  filing  docket,  and 
placed  nixm  the  proper  records.  Affidavit  of 
Dodd,  Simpson,  and  Boynton  that  the  state- 
ments of  fact  contained  In  the  original  peti- 
tion were  true,  except  the  allegations  In  ref- 
erence to  the  mortgage  given  Mrs.  Rice,  and 
firom  information  and  belief  they  believed 
said  statements  to  be  true.  Also,  affidavit 
verll^rlng  the  allegations  in  the  petition  as  to 
statements  alleged  to  have  been  made  to  the 
Don  Ifercantile  Agency  and  the  Bradstreet 
Mercantile  Agency. 

For  defendants.  Bice  made  affidavit:   Bice 
&  Saxe  justly  owe  Mrs.  Bice  11,879.16,  for 


which  they  gave  their  note  September  1, 
1898.  She  acquired  her  funds  thus:  In  the 
spring  of  1890  he  owned  a  city  lot  with  im- 
provements on  the  comer  of  Calhoun  and 
Houston  streets,  which  he  then  sold  for 
$7,600,  which  sum,  less  commissions  for  the 
sale,— some  1187.60,— he  gave  to  his  wife. 
She  took  $2,900,  and  Invested  it  in  a  vacant 
lot  on  Luckle  street  Five  hundred  dollars, 
on  January  9,  1891,  she  deposited  with  Bice 
&  Saxe,  and  on  January  13,  1891,  $366,  to 
hold,  and  from  the  same  to  pay  monthly 
dues  she  owed  the  Hibernian  Building  & 
Loan  Association,  at  the  rate  of  $60  per 
month,  on  a  loan  she  had  obtained  from  the 
same.  All  of  said  sum  and  $202.70  was  ul- 
timately paid  out  by  Rice  &  Saxe  in  this 
way,  and  other  small  matters  for  her.  The 
residue  of  the  $7,6(X)  was  used  by  her  in 
building  on  JLuckle  street,  along  with  other 
funds  she  borrowed.  For  this  and  other 
purposes  she  borrowed  $3,500,  less  broker's 
commissions,  from  Mrs.  Oliver,  of  Baltimore, 
using  enough  of  the  sum,  taken  with  the 
other  funds,  to  put  a  house  on  said  lot  cost- 
ing about  $4,700.  To  secure  the  loan  she 
gave  a  deed  under  the  Ode  to  Mis.  Oliver, 
which  is  still  of  force  and  the  debt  unpaid. 
Of  this  $3,500  so  borrowed,  Mrs.  Rice  loaned, 
at  difTerent  times  from  January  1,  1892,  to 
January  5, 1892,  to  Rice  &  Saxe,  sums  aggre- 
gating $1,476.67.  She  bought  the  Luckle  street 
lot  in  January,  1891,  got  deed  to  it  July  25, 
1891,  and  built  the  house  on  it  in  the  fall  of 
1891.  On  September  1,1893,  when  the  $1,879.16 
note  was  given  her  by  defendants,  there 
was  jnstly  due  her  $96.28  as  Interest  on  said 
loans,  which  was  put  in  as  part  of  the  sum 
for  which  the  note  was  given.  On  May  8, 
1893,  she  borrowed  $600  from  the  Oermanla 
Building  &  Loan  Association,  and  to  secure 
it  mortgaged  her  house  and  lot  which  mort- 
gage Is  of  record,  and  loaned  the  sum  to  de- 
fendants, which  is  part  of  the  consideration 
of  her  claim  of  $1,879.16.  At  the  time  he 
gave  the  money  above  mentioned  ($7,500)  to 
his  wife^  Rice  &  Saxe  were  entirely  solvent 
He  owned  a  two-thirds  interest  in  the  firm, 
and  Saxe  one-third.  Their  assets  wen 
worth  $5,000  cash,  and  their  Uabilitlea  did 
not  exceed  93,500,  and  the  business  of  the 
firm  was  prosperous.  All  the  debts  the 
firm  then  owed  have  been  paid  and  dis- 
charged. At  the  same  time  he  was  perfect- 
ly  solvent,  doing  well  in  business,  and  fully 
able,  without  interfering  with  his  business, 
to  give  his  wife  said  sum,  leaving  him  am- 
ply solvent  Rice  &  Saxe  had  been  doing 
a  good  business,  and  were  not  seriously  em- 
barrassed until  some  eight  or  ten  months 
since,  when,  because  of  the  general  pe- 
cuniary embarrassment  of  the  covmtiy,  their 
customers  failed  to  pay  what  was  due  them, 
and  so  withheld  the  means  to  continue  th^ 
former  prosperous  business.  The  affidavits 
of  Saxe,  J.  J.  Tolbert,  and  Mrs.  Bice  corrob- 
orating the  statements  In  the  affidavit  of 
Rloe.   Another  affidavit  of  Rice:   Neither  he 
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nor  his  firm  made  the  statement  alleged  to 
the  Dun  Mercantile  Agency  or  to  Bcadatreet, 
to  the  effect  that  he  had  real  estate  In  At- 
lanta and  Auatell,  as  stated,  and  good  notes 
and  accounts  amounting  to  $4,000.  At  said 
time  there  were  notes  and  accounts  on  the 
books  amounting  to  about  $4,000,  some  good 
and  some  bad,  and  so  he  then  stated.  He 
did  not  know  how  much  were  good.  He 
had  no  real  estate  In  his  own  name  In  At- 
lanta, and  did  not  own  any  there,  and  did 
not  so  state.  Some  time  before,  he  and  M. 
li.  Tolbert  had  bought  some  in  Austell  for 
$2,000,  each  paying  one-half,  and  afterwards 
he  bought  out  Tolbert's  Interest  for  $400, 
which  he  still  owes  Tolbert  He  can  get 
title  to  the  property  only  by  paying  $400, 
which,  because  of  the  depreciation  in  the 
property,  is  more  than  it  is  worth.  In  his 
opinion  It  is  not  worth  more  than  $250. 
About  16  minutes  before  8  o'clock  p.  m., 
November  26,  1S93,  after  be  had  gone  home, 
Dodd,  representing  Dodd  &  Co.,  Meador, 
who  claimed  to  be  acting  for  the  F.  E.  Block 
Company  and  for  the  Oglesby  St,  Meador 
Grocery  Company,  and  Singer,  acting  for 
Boynton,  came  to  deponent's  house,  spoke 
of  defendants  having  given  other  creditors 
mortgages,  and  asked  him  to  give  a  mort- 
gage to  said  several  parties;  and  at  their  to- 
quest  he  did  so,  and  delivered  the  same  to 
them.  Meador  wrote  the  mortgage  in  Dodd's 
presence,  and,  whUe  It  was  being  drawn, 
Singer  went  to  get  a  notary  to  attest  the 
execution,  and  soon  returned  with  one,  and 
deponent,  in  the  presence  of  all  parties, 
signed  the  firm  name  of  Rice  &  Saxe  to  the 
mortgage,  and  it  was  witnessed  and  deliv- 
ered to  s&ld  persons  for  the  mortgagees. 
They  received  the  mortgage,  and  carried  It 
off  with  them,  and  he  saw  nothing  more 
of  It,  and  heard  nothing  more  of  it,  until  the 
next  morning,  when  bis  wife  found  It  In  her 
parlor,  and  on  looking  at  it  he  found  written 
in  pencil  on  the  back  of  it:  "Mr.  Rice:  Aft- 
er consulting  the  parties  to  the  mortgage, 
they  refuse  to  accept  it;  so  I  return  it 
Thomas  D.  Meador."  He  never  consented 
for  the  mortgagees  to  return  tliis  mortgage, 
and  says  they  did  accept  It  from  him,  made 
for  the  firm,  unconditionally.  The  original 
mortgage  is  attached  to  this  affidavit  He 
did  not  send  word  back  to  Meador  that  it 
was  all  right,  as  stated  In  Meador's  affi- 
davit Affidavit  of  Saxe:  He  wus  tne  book- 
keeper of  defendants.  The  exhibit  contains 
a  true  and  correct  statement  from  defend- 
ants' books  of  the  claim  of  Mrs.  Rice,  to  se- 
cure which  and  other  claims  the  mortgage 
was  given,  as  set  forth  in  defendants'  an- 
swer. The  item  of  $600  in  that  account,  of 
September,  1893,  was  for  that  sum  of  money 
loaned  by  her  to  defendants  some  time  be- 
fore that  date,  to  wit  May  8,  1893,  and  on 
May  9,  1893,  they  deposited  in  their  bank 
$730,  which  included  the  $600,  which  on  May 
8th  they  borrowed  of  her.  Since  filing  the 
answer  he  has  drawn  off  a  full  and  accu- 


rate list  of  the  acconntB  and  notes  dne  the 
firm,  which  he  attaches  as  an  exhibit  The 
claims  not  good  and  of  little  Talne  foot  up 
$8,270.40,  and  those  he  regarded  as  good  ag- 
gregate $2,214.46,— the  merchandise,  $2,083.- 
86,  fixtures.  $506.05,  and  cash,  etc.,  $12.42. 
It  is  tme  that  the  dealings  between  the  de- 
fendants and  the  other  mortgagees  were  not 
entered  on  defendants'  books,  and  the  rear 
son  was  because,  said  mortgagees  being  rela- 
tives and  friends  of  defendants,  they  did  not 
find  it  necessary  to  keep  an  account  of  the 
same  on  their  books,  but  all  the  time  hoped 
soon,  and  Intended,  to  pay  them.  The  omis- 
sion to  enter  the  same  on  the  books  was  not 
for  Improper  purposes,  nor  to  deceive  any  of 
their  creditors,  and  to  the  best  of  his  knowl- 
edge and  belief  had  no  such  effect  on  plain- 
tiffs or  any  of  their  creditors.  He  remained 
at  the  store,  In  charge  of  it,  until  about  8 
o'clock  p.  m.,  November  25th,  then  went  to 
the  store  of  Tolbert  Bros.,  and  after  he  had 
been  there  about  15  minutes  the  temporary 
receiver  came,  and  notified  him  be  had  been 
appointed  receiver,  which  was  the  first  inti- 
mation deponent  had  that  a  receiver  bad 
been  appointed,  or  steps  taken  to  appoint 
one.  Before  leaving  the  store  it  liad  been 
<dosed  for  the  night  Between  6  and  7 
o'clock  the  same  evening  Dodd  called  by  the 
store,  and  inquired  of  him  abont  the  mort- 
gages defendants  had  given,  and  asked  him 
how  much  they  owed  Dodd's  firm.  He  an- 
swered, "Some  $150,"  and  Dodd  said,  "More 
than  that— over  $200."  Dodd  then  asked 
where  Rice  was,  and  deponent  told  him,  and 
Dodd  then  said  he  would  go  over  and  see 
him,  and  started  off  in  that  direction.  Abont 
7:30  the  same  night,  Skinner,  for  Dodd  & 
Co.,  called  at  the  store,  and  asked  him  If  de- 
fendants could  not  tnm  over  to  them  some 
accounts  to  secure  or  pay  their  claim.  He 
said  no,  because  the  mortgages  were  on  file, 
and  that  be  did  not  know  that  they  could. 
Neither  Dodd  nor  Skinner  presented  any  ac- 
count to  him,  nor  specified  any  definite 
amount,  nor  demanded  payment  and  at  no 
time  before  the  filing  of  the  petition  was  the 
account  of  Dodd  &  Co.  presented  and  pay- 
ment refused.  When  defendants  made  the 
bin  with  Boynton  it  was  agreed  that  they 
were  to  have  60  days'  time  on  it,  and  that  at 
the  end  of  that  time,  if  they  could  not  con- 
veniently pay  cash,  they  could  settle  by  30- 
day  note.  The  goods  were  bought  on  these 
terms,  and  when,  about  7  o'clock  p.  m.,  No- 
vember 25th,  Skinner  came  to  the  store,  and 
asked  deponent  to  pay  Boynton's  bill,  "says 
none  of  Boynton's  bill  was  due."  No  de- 
mand was  made  to  pay  the  claim  of  the 
Block  Company  before  the  petition  was  filed. 
About  7  o'clock  p.  m.,  November  25th,  Simp- 
son called  on  deponent  at  defendants'  store, 
and  requested  him  to  transfer  Simpson's  ac- 
count on  defendants'  books  to  the  Block  Com- 
pany, to  go  as  a  credit  on  the  Block  Gom- 
I>any  claim  (the  acooont  was  for  $2.18),  and 
this  was  not  done,  because  he  did  not  think 
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be  then  bad  the  rtgbt  to  do  bo,  and  Simpson 
went  off  making  no  demand  for  payment 
Af  the  account,  and  presenting  no  acconnt  to 
ueponent  On  tbe  same  evening,  and  before 
Dodd  called,  Meador  called  at  tbe  store  (this 
was  after  night,  and  after  tbe  mortgages 
to  Mrs.  Rice  and  others  were  filed  In  the 
office  of  the  clerk  for  record),  and  made  In- 
quiry as  to  defendants'  having  given  mort- 
gages, and  got  deponent,  for  defendants,  to 
agrree  that  the  balance  of  a  certain  account, 
being  about  $88,  might  be  transferred  to  the 
Oglesby  &  Meador  Company  on  their  claim. 
At  that  time  Meador  inquired  where  Rice 
was,  and,  on  being  told,  said  he  would  go 
and  see  him,  and  went  off  In  that  way.  Sev- 
eral Items  of  tbe  claim  of  Haralson  Bros.  &, 
Oo.  are  not  due,  and  may  never  become  due 
(specifying  them).  This  account  has  never 
been  presented  to  either  of  defendants,  and 
payment  demanded,  but  only  a  part  thereof 
was  ever  presented.  Part  of  the  account  of 
tbe  Morgan  Grain  (Company  was  not  due 
when  the  petition  was  filed,  etc.,  and  this 
claim  was  never  presented  to  defendants, 
and  payment  demanded.  Deponent  also  cor^ 
roborated  the  affidavit  of  Rice  as  to  alleged 
statements  made  the  Dun  Agency  and  Brad- 
street,  and  as  to  status  of  the  Austell  prop- 
erty. To  this  affidavit  were  annexed  ex- 
hibits as  mentioned  therein.  Affidavit  of 
Mary  Saxe:  Some  few  years  since  she  re- 
ceived, as  one  of  the  heirs  of  her  deceased 
brother,  $480,  which  she  loaned  Rice  &  Saxe, 
and  for  that  amount  they  gave  her  their 
note,  and  still  owe  her  that  amount,  which 
Is  a  valid  and  just  debt  Affidavit  of  Mrs. 
M.  M.  Tolbert,  guardian  of  A.  O.  Spien:  As 
guardian  of  Spiers  she  loaned  Rice  &  Saxe 
$750,  for  which  they  gave  her  their  note, 
and  still  owe  her  that  amount,  and  the  debt 
is  a  valid  and  just  one,  due  her  as  such 
guardian.  Affidavit  of  Frank  Myers:  He 
was  acting  as  deputy  clerk  of  the  superior 
court  on  November  26,  1883,  and  had  gone 
home.  Between  9  and  10  p.  m.,  the  original 
petition  in  this  case  was  brought  to  his 
house,  and  he  was  asked  by  Mr.  Hill  to  file 
it  in  office  that  night  Deponent  was  then 
carried  with  the  petition  to  tbe  clerk's  of- 
fiee,  where,  about  10  o'clock  p.  m.,  the  peti- 
tion was  put  Into  the  office,  and  marked 
"Filed."  He  had  no  notice  of  the  petition 
until  presented  to  him  as  above  stated. 

Defoidants  also  introduced  mortgage  dated 
November  25,  1883,  from  Rice  &  Saxe  to  M. 
H.  Tolbert,  guardian  of  A.  0.  Spiers  Mrs.  M. 
U  Bice,  Mary  Saxe,  M.  L.  Tolbert,  Tolbert 
Bro&,  and  B.  N.  Broyles  on  all  their  entire 
stock  of  goods  and  merchandise,  fixtures,  and 
other  personal  property,  then  in  the  posses- 
sion and  control  of  said  Rice  &  Saxe,  in  their 
bri(^  storehouse  occupied  by  them  on  comer 
of  Hunter  and  Loyd  streets,  in  dty  of  At- 
lanta, Inctadlng  also  such  other  goods  and 
merchandise  In  th^  said  budneas  as  shall 


come  into  their  hands  thereafter,  and  also 
aU  choses  in  action  which  th^  own,  con- 
nected with  said  business,  consisting  of  open 
accounts  and  notes  in  said  store,  and  tbe 
books  of  said  Rice  &  Saxe.  The  mortgage 
recited  that  It  was  made  to  secure  indebted- 
ness to  Tolbert,  guardian,  of  $750,  by  note 
dated  November  1,  1883,  and  due  at  one  day; 
to  Mrs.  Rice,  $1,878.15,  by  note  dated  Sep- 
tember 1,  1893,  due  at  one  day;  to  Mary 
Saxe,  $490,  by  note  dated  January  1,  18%, 
and  due  at  one  day;  to  M.  L.  Tolbert,  $550, 
by  note  dated  November  23, 1883,  due  at  one 
day;  to  Tolbert  Bros.,  $133,  by  note  dated 
November  23,  1893,  due  at  one  day;  and,  to 
B.  N.  Broyles,  $250,  by  note  dated  Novem- 
ber 25,  1883,  due  at  one  day.  Tbe  mor^ 
gage  was  indorsed  as  filed  in  the  proper  of- 
fice for  record  November  26, 1883,  at  6  o'clock 
Pk  m.,  and  duly  recorded  November  27,  1883. 
Also,  mortgage  by  Rice  &  Saxe  to  the  Oglesby 
St  Meador  Grocery  Company  and  others,  and 
dated  November  26,  1893,  covering  In  sub- 
stance the  same  property  last  above  men- 
tioned, and  given  to  secure  to  the  Oglesby  A 
Meador  Grocery  Company  notes  and  accounts 
to  the  amount  of  $251.51;  to  Dodd  &  Co., 
$273.12;  to  tbe  F.  B.  Block  CJompany,  $57.41; 
and,  to  H.  A.  Boynton,  $280.63.  This  mort- 
gage was  not  recorded.  On  it  was  tbe  pencil 
writing  from  Meador  to  Rice  hereinbefore 
mentioned.  Defendants  also  put  in  evidence 
a  mortgage  by  them  to  the  Neal  Loan  & 
Banking  Company,  dated  November  25, 1893, 
filed  for  record  at  6  o'clock  p.  m.  same  day, 
and  recorded  November  27th,  covering  the 
same  proi>erty  as  the  other  mortgages  above 
mentioned,  and  to  secure  the  payment  of  two 
notes,  each  of  $250,— one  dated  October  — , 
1883,  due  at  00  days;  the  other  November 
21,  1888,  due  at  60  days.  Also,  a  mortgage 
by  them  to  Tidwdl  Sc  Pope,  dated  Novem- 
ber 26,  1883,  filed  for  record  7:50  o'clock  p. 
m.  same  day,  and  recorded  November  27, 
1883,  covering  the  same  property  as  the  oth- 
ers, and  made  to  secure  $658.87,  evidenced 
by  three  notes,— one  for  $258.84,  dated  Octo- 
ber 27, 1883,  due  at  40  days;  one  for  $12a02, 
dated  November  24,  1893,  due  at  30  days; 
and  one  for  $123.01,  dated  November  24, 1^3, 
due  at  90  days.  Also,  various  notes  described 
in  the  mortgages,  except  those  described  In 
the  mortgage  to  the  Oglesby  &,  Meador  Gro- 
cery Company  et  al.  Also,  deed  from  M.  Ia 
Tolbert  to  Montre  L.  Rice,  dated  July  25, 
1881,  upon  the  expressed  consideration  of 
$2,500,  and  recorded  September  28,  1881,  con- 
veying property  near  the  comer  of  Luckie 
and  Spring  streets,  Atlanta. 

Broyles  &  Son,  for  plaintiff  in  error.  May- 
son  &  Hill,  Calhoun,  King  &  Spalding,  Sim- 
mons &  (jorrigan,  and  Gaines  &  Bthertdge^ 
for  defendant  in  error. 

PBR  OIJBIAM.   Judgment  afflrmed. 
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(94  Ga.  427) 

COLEMAN  T.  NBVIN. 
(Supreme  C!oart  of  Georgia.     March  2^  1884.) 

CBATTBL  MoBTOAOBS— FhIOKITISS — PUBCBLUBB  OV 
PbOPEKTY   with  NoTICB — DiSTKlBUTION 

or  Fkocbeds  or  Bixb. 

1.  A  mortgagor  of  a  stock  of  goods  having, 
with  consent  of  the  m<Htgagee,  SMd  and  deliv- 
ered the  stock  to  a  person  who  bought  it  with 
notice  of  the  mortgage,  and  upon  the  under- 
standing that  it  was  to  remain  bonnd  until  he 
himself  paid  off  and  discharged  the  mortgage, 
which  he  agreed  to  do,  and  the  mortgage  hav- 
ing been  duly  recorded  before  this  transaction 
took  place,  all  the  stock,  as  it  then  existed,  ex- 
cept as  to  the  articles  afterwards  sold  by  the 
pnrchaser,  remained  subject  to  the  mortgage 
uen  for  any  balance  of  the  mortgage  debt  left 
unpaid;  and  this  mortgage  would  take  pri- 
ority, as  to  this  identical  property  and  its  pro- 
ceeds at  a  judicial  sale,  over  a  subsequent  mort- 
gage executed  by  the  purchaser  to  his  own 
creditor,  but  the  lien  ot  the  latter  mortgage 
on  additions  made  to  the  stock,  and  their  pro- 
ceeds, would  be  nnaffeeted  by  the  existence  of 
the  former  mortgage. 

2.  There  being  an  agreement  of  the  parties 
to  sell  by  the  receiver  free  from  the  liens  of 
both  mortgages,  and  to  contend  for  the  pro- 
ceeds, and  tha  evidence  showing  that  at  the 
time  of  the  receiver's  sale  the  value  of  that 
part  of  the  property  sold  by  him  which  was 
covered  by  the  first  mortgage  was  equal  to  or 
greater  than  the  value  uf  the  other  part  of  the 
prooerty,  and  both  parcels  having  been  sold  to- 
gether, and  their  proceeds  intermixed,  the  court 
erred  in  not  awarding  at  least  half  of  these 
proceeds  to  the  first  mortgage,  and  in  giving 
the  second  mortgage,  aa  to  the  whole  amonnt 
due  upon  it,  priority  over  the  first. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Contest  between  P.  C.  Ciolemaii  and  M.  A. 
Netfn  08  to  the  priority  of  their  cla^mii  on  a 
fund  in  the  hands  of  a  recelTer.  There  xvaa 
a  Judgment  for  Nevln,  and  Coleman  brings 
error.    Reversed.  . 

The  foUowlD^  is  the  official  report: 

A  fund  of  $470,  arising  from  the  sale  ot  the 
Stock  of  goods  of  J.  J.  Chllds  by  James  Mc- 
Onire,  receiver,  in  the  case  of  James  &  Uo. 
et  aL  T.  J.  J.  Chllds,  was  contended  for  by 
two  mortgage  creditors,  F.  C.  Coleman  and 
M.  A.  Nevln,  who  were  made  parties  to  the 
cause.  The  contest  was  submitted  to  the 
judge  without  a  Jury,  and  he  decided  that 
the  Coleman  fl.  fa.  should  be  postponed  to 
the  Nevln  fL  fa.  Mra  Colenjian  excepted,  al- 
leging that  her  debt  should  have  been  first 
l^d  In  full,  being  the  oldeet  lien,  but,  at  all 
eTonts,  that  It  should  have  been  allowed  to 
prorate  with  the  Nerin  debt  The  eyidence 
is  as  follows: 

F.  O.  Coleman's  mortgage  was  dated  Feb- 
maty  18,  1891,  and  was  filed  on  that  day, 
and  recorded  five  days  later,  being  pro^terly 
attested.  The  debt  secured  by  It  was  $575 
principal,  besides  interest  The  property 
mortgaged  was:  "My  entire  stock  of  goods, 
fixtures,  furniture,  and  tools,  and  all  prop- 
erty of  every  kind,  in  my  storeroom  in  the 
city  of  Rome,  at  Na  4  Third  avenue,  con- 
sisting of  plumbing  goods  and  materials  of 
«Ter7  kind,  gas  fixtures,  gas  and  water  pipes. 


bath  tubs,  water  doeets,  supplies'  and  traps, 
sewer  pipes  and  connections  In  Iron,  and 
clay  pipes  and  lead  pipes  and  water  sinks, 
water  motors,  plumbers'  brass  goods,  Iron 
boilers,  solder,  basin  cocks,  glass  lamp 
globes.  Injectors,  inspirators,  steam-packing 
supplies,  one  pair  scales,  three  stepladders, 
<me  wheelbarrow,— above  stock  of  the  value 
of  $1,450;  my  tools,  machine  dies,  cutters, 
tongs,  drills,  vises,  furnace,  and  pipe-cutting 
machines,  of  the  value  of  $350;  my  office 
fumitore,  Including  two  desks,  letterpress, 
and  chairs,  worth  $50."  This  was  signed  by 
James  McGulre.  It  was  foreclosed  on  Janu- 
ary 2,  1892,  and  the  clerk  of  the  superior 
court,  who  was  also  clerk  of  the  city  court, 
Issued  a  mortgage  fl.  fa.  for  the  sum  due 
thereon,  against  the  property  described. 
The  foreclosure  proceedings  were  indorsed 
thus:  "Entered,  No.  3,  page  581,  Jan'y  2, 
1892.  Wm.  E.  Beysiegel,  Clerk."  The  fl.  fa. 
was  made  returnable  to  the  city  court,  and 
the  clerk  made  two  Indorsements  thereon: 
(1)  "No.  24.  Floyd  county  dty  court,  March 
term,  1882."  (2)  "Ga,,  Floyd  connty.  En- 
tered, No.  1,  Gen.  Ex.  Docket,  Floyd  supe- 
rior court,  page  240,  this  Jan.  4,  1892.  Wm. 
E.  Beysiegel,  Clerk." 

On  January  5,  1892.  Mrs.  Coleman  flled  her 
suit  against  J.  J.  Childs  In  the  city  court,  to 
recover  her  debt.  In  which  suit  certain  gnr- 
nlshmcnt  proceedings  were  had,  and  various 
persons  served  as  garnishees  on  January  0, 
7,  and  8,  were  discharged  on  January  22, 
1882.  Said  suit  alleged:  Chllds  Is  Indebted 
to  petiUouer  $575  principal,  $28.55  Interest, 
and  $60.35  attorney's  fees,  secured  by  mort- 
gage made  February  18,  1881,  by  James  Mc- 
Gulre, then  engaged  In  the  plumbing  busi- 
aeaa.  Said  debt  Is  for  money  loaned,  and  is 
a  prior  lien  on  the  property  described  In  the 
mortgage.  July  18,  1881,  McGulre  sold  the 
property  to  Chllds,  who  had  no  means  to  pay 
for  Ills  purchase,  and  undertook  and  promised 
to  pay  petitioner's  debt  If  he  could  buy  the 
stock  from  McGulre,  who  held  the  title  thus 
incumbered.  McGulre  and  Chllds  agreed  on 
the  sale  and  purchase  of  the  stock.  The  con- 
sideration was,  Chllds  should  pay  the  notes 
secured  by  the  mortgage.  McGulre  deliv- 
ered the  stock  to  Chllds  on  the  day  of  pur- 
chase and  sale.  Nothing  has  been  paid  to 
McGulre  on  the  sale,  nor  is  anything  due 
him;  and  the  stock  delivered  to  Chllds, 
largely  in  excess  of  said  debt,  in  its  value, 
about  six  months  since,  has  been  used  by 
bim  In  business  and  trade  until  the  state- 
ment was  recently  made  by  him  that  he  had 
but  little  of  the  property  In  possession.  He 
is  insolvent,  has  put  no  funds  in  the  busi- 
ness of  his  own,  but  has  used  and  drawn 
much  out  of  the  business,  and  thereby  re- 
duced and  endangered  the  security  pledged 
to  payment  of  the  notes.  But  for  his  prom- 
ises to  pay  said  debt,  he  could  not  ha\e 
bought  the  stock  from  McGulre  without  flrst 
making  pavinent  of  the  notes,  nor  have  ob- 
tained any  indulgence  from  petitioner  in 
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tbe  coHectlon  of  ber  mortgage  uebt  By  big 
purchase,  Chllds  derived  and  enjoyed  large 
pecuniary  benefit  and  gain.  Petlilonor  buf- 
fered corresponding  injury,  loss,  and  dam- 
age. While  frequent  and  urgent  demand 
has  been  made  on  him  to  pay  the  debt,  it  re- 
mains entireiy  unpaid;  while  admittinj;  hl!< 
liability  on  his  original  promise  to  pay  it, 
he  <■•>{ uses  to  pay  the  same,  or  any  part  of  it. 
Jamee  McGulre  testified:  "I  sold  the  stock 
of  goods  covered  by  the  Coleman  mortgage 
to  Childs,  July  13,  1891.  About  $1,900  worth 
of  goods  on  hand  at  time  of  sale.  Price 
agreed  to  be  paid  was  Coleman  mortgage, 
$576,  and  compromise  a  Junior  mortgage  at 
$300  In  favor  of  James,  and  give  me  employ- 
ment with  him.  Am  a  practical  plumbcn:, 
and  familiar  wltb  value  of  goods.  When 
trade  was  made,  Henry  Walker  was  present, 
representing  Mrs.  Coleman;  W.  G.  Huff,  rep- 
resenting James.  Childa  knew  nothing  about 
the  business.  Had  no  money,  only  half  dol- 
lar. His  contract  was  to  pay  off  Coleman 
mortgage,  as  part  of  purchase  money.  Was 
to  pay  (60  per  month.  Nevin  knew  Childs 
went  in  possession  of  my  stoclc,  and  succeed- 
ed me  In  the  business.  My  business  license 
granted  by  the  city  was  transferred  to  Childs 
by  Nevin,  as  clerk  of  city  council.  Tbe 
transfer  was  In  Nevin's  handwriting.  The 
license  is  lost.  Childs  borrowed  from  Nevin 
$300,  and  compromised  James  mortgage, 
which  was  Junior  to  Coleman  mortgage. 
This  was  done  at  time  of  sala  I  had  no 
talk  with  Nevin  as  to  terms  of  sale.  Don't 
know  whether  he  knew  of  these  terms  or 
not  As  receiver  of  this  court,  I  sold  goods 
for  $470.  Of  this  stock,  there  was  $560  of 
old  stock  sold  by  me  to  Childs,  and  $810 
of  new  stock,  by  the  invoices.  New  stock 
consisted  of  light  goods,  and  was  not  very 
salable.  Old  stock  was  of  heavy,  staple 
goods.  Included  brasses,  tools,  and  fixtures, 
and  was  very  salable,  and  worth  more  tlian 
new  stock.  At  the  sale,  Fouch6  was  present, 
and  Walker,  representing  Mrs.  Coleman.  It 
was  announced  the  whole  title  to  goods 
would  be  sold  nnlncumbered,  free  from  tbe 
mortgages;  purchaser  would  get  a  perfect 
title.  Receiver  sold  the  property  free  from 
Incumbrances.  Walker  said  he  would  claim 
the  money  for  Mrs.  Coleman.  Walker  dun- 
ned Childs  for  tbe  money  nearly  every  day. 
Did  everything  he  could  to  get  the  money 
out  of  him.  I  tried  to  get  htm  to  pay  off  the 
mortgage.  There  was  never  any  agreement 
made  at  the  time  of  sale,  or  at  any  time,  that 
Mrs.  Coleman  should  surrender  her  mort- 
gage, or  cancel  it.  No  money  was  paid  prior 
to  tbe  suit  brought  against  Childs.  Walker 
told  me,  unless  Childs  paid  Coleman  mort- 
gage, 1  would  have  to  pay  it.  My  sale  to 
Ohilds  left  me  insolvent  Gave  him  all  iKop- 
etty  and  means  I  had,  to  pay  Coleman  mort- 
gage and  other  debt  Childs  was  insolvent 
Coleman  mortgage  was  given  to  secure  a 
debt  for  borrowed  money.  At  sale  to  Childs, 
It  was  understood   Coleman   mortgage  fol- 


lowed stock  In  his  hands.  At  receiver's 
sale,  it  was  stated  Coleman  and  Nevin  mort- 
gages would  look  to  fund  arising  from  sale 
of  stock  for  payment" 

Henry  Walker  testified:  "After  dednct- 
ing  money  realized  on  tbe  gamishmeats, 
there  remains  due  on  tbe  mortgage  $380.50 
principal,  and  eight  months'  interest  on  that 
sum.  Nevin  was  present  at  the  sale,  when 
it  was  stated  property  would  be  sold  free 
from  incumbrances.  Representing  Mrs.  Cole- 
man, I  consented  it  should  be  so  sold.  Childs 
was  present,  and  consented  likewise.  Fouchft 
was  present,  and  asked  if  the  property  was 
being  sold  free  from  incumbrances,  and  It 
was  so  announced  at  the  sale. 

B.  T.  Fouch6  stated  that  be  was  not  repre- 
sraiting  Nevin's  mortgage  when  the  recelvo' 
made  the  sala  Representing  Nevin  at  this 
trial,  be  admitted  that  the  property  was 
sold  by  the  receiver  treed  from  all  incum- 
brances, and  that  the  purchaser  had  a  per- 
fect title  to  It  This  statement  was. accept- 
ed as  true. 

Nevin's  mortgage  was  made  on  January 
22,  1892,  to  secure  a  note  for  $300  dated  No- 
vember 13,  1891,  and  due  February  13, 1892. 
It  was  foreclosed  on  April  13,  1892,  and 
thereupon  a  fl.  f a.  issued  against  the  prop- 
erty set  out  in  the  mortgage,  and  J.  J.  Childs. 
Said  property  was:  "All  my  stock,  conslstr 
Ing  of  pipes  and  filling,  office  furniture,  brass 
goods,  bath  tubs,  hot  water  boilers,  and  all 
other  materials  used  in  the  plumbing  busi- 
ness and  all  the  stock  and  personalty,  of 
every  kind  and  description,  now  contained 
In  my  plumbing  establishment  situated  at 
No.  827  Broad  street,  Rome,  Georgia;  also, 
all  stock,  of  every  kind,  that  may  hereafter 
be  purchased  by  me;  it  being  the  intention 
of  mortgage  to  cover  jpy  entire  stock  in  bulk, 
but  changing  in  specifics.  [Signed]  J.  J. 
ChUds." 

Henry  Walker,  and  J.  Branbam,  for  iilaln- 
tlff  in  error.  Fonchd  tt  Fouchfi^  for  defend- 
ant in  error. 

PBR  OUBIAM.    Jndgment  reversed. 


(M  Oa.  4(S) 

BLALOCK  et  sL  T.  JAOKSON. 
(Supreme  Court  of  Geotgia.     April  2,   18M.) 

EZSCUTION     JV    FaTOR  or  EZBCCTORa  —  LSVT  — 

Bond  vob  Deed  —  ConBTKUCTioN— AoBsximtT 

TO  ACOBPT  LB8S  than  AMODMT  DUS  —  CoSBID- 
BBATION. 

1.  Where  one  holding  a  bond  for  titles  ez» 
cnted  by  a  partnership,  binding  the  firm  to  con- 
vey land  upon  the  payment  of  tbe  purchase 
money,  renews  the  parchaae-money  note  after 
the  death  of  one  of  the  partners,  maldng  the 
new  note  payable  to  IiIb  execntors,  who,  oy  a 
■ettiement  with  the  surriving  partners,  had 
acquired  fnli  ownership  of  the  original  note, — 
these  executors,  at  the  time  of  taking  the  new 
note,  giving  to  the  mtdcer  tilieir  bond  for  titles, 
stipulating  in  the  bond  to  convey  to  him,  with 
warranty,  upon  the  payment  of  that  note, — ^tbe 
ezecutoDi,  after  obtaming  a  jndvnent  npoa  ths 
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note  and  ttling  a  warranty  de«d,  and  having 
it  recorded  as  prescribed  in  section  3654  of  the 
Code,  may  have  the  land  levied  upon  and  sold 
to  satisfy  the  judgment,  without  obtaining,  or 
causing  to  be  made,  any  conveyance  by  the  sur- 
viving members  of  the  firm,  or  by  the  heirs  of 
the  deceased  member. 

2.  Inasmuch  as  executors,  in  their  represen- 
tative capacity,  have  no  legal  power  to  warrant 
the  title  of  land  conveyed  by  them,  a  bond  in 
which  they  are  merely  described  as  execators, 
withoot  stipulating  that  they  are  to  convey  as 
such,  and  which  obligates  them  to  warrant  the 
title,  should  be  construed,  in  such  a  case  as  the 

S resent,  as  their  personal  undertaking,  and  a 
eed  executed  by  uiem  as  individuals,  and  con- 
taining the  stipulated  warranty,  whether  it  de- 
scribes them  as  executors  or  not,  is  sufficient, 
when  dnly  filed  and  recorded,  to  enable  them  to 
enforce  a  judgment  already  obtained  for  the  pur- 
chase money. 

3.  An  executory  agreement  by  the  plaintifC 
in  execution  with  the  defendant  to  accept  in 
payment  less  than  the  whole  amount  of  the 
debt  is  not  obligatory  without  a  fresh  considera- 
tion to  support  it,  and  mere  payment  of  a  part 
of  the  sum  agreed  on  will  not  serve  as  a  con- 
sideration. 

4.  Applied  to  the  pleadings  and  facts,  it 
results  from  the  foregoing  rulings  that  the 
first  and  third  grounds  in  the  affidavit  of 
illegality  were  insufficient  In  law,  and  that  the 
second  ground,  under  the  evidence  admitted, 
together  with  that  which  oat^ht  to  have  beeo 
omitted,  was  witlwut  substantial  merit. 

(Syllabus  by  the  Court) 

£:rror  from  superior  court,  Dpaon  county; 
J.  J.  Hunt,  Judge. 

Action  by  H.  F.  Blalock,  executrix,  and  S. 
N.  Woodward,  executor,  of  the  estate  of  A. 
J.  Blalock,  deceased,  against  Cary  Jackson, 
In  whicb  there  was  a  judgment  for  plaintitb. 
Ezecntion  was  issued  on  the  judgmoit,  and 
defendant  filed  an  affidavit  of  UlegtUlty. 
There  was  a  verdict  and  judgment  In  favor 
of  plaintiffs  for  part  only  of  the  amount 
claimed,  and  they  bring  error.    Besvened. 

The  following  Is  the  ofBdal  report: 

An  execution  In  favor  of  Mr&H.F.  Blalock, 
executrix,  and  S.  N.  Woodward,  executor,  of 
A.  J.  Blalock,  for  $795.78  principal,  $47.82  In- 
terest, and  10  per  cent  attorneys'  fees, 
against  Cary  Jackson,  from  a  judgment  of 
the  superior  court  of  July  20,  1888,  was  lev- 
led,  and  the  defendant  filed  an  affidavit  of  Il- 
legality on  the  following  grounds:  (1)  No 
good  and  sufflcitot  and  legal  title  to  the  land 
has  been  made  to  deponent,  and  ffied  In  the 
office  of  the  clerk  of  the  superior  court,  tn  ac- 
cordance with  the  bond  for  title  to  deponmt 
from  Stafford,  Blalock  &  Co.,  who  have 
made  no  deed  to  deponent,  although  they 
agreed  to  do  so,  and  he  holds  their  bond  for 
title  to  the  land.  In  1875  he  purchased  the 
land  from  W.  W.  Jackson  for  $900,  one-half 
cash  and  the  other  half  on  time,  and  took  a 
bond  for  title  from  Jackson;  and  when  he 
had  paid  to  Jackson  all  of  said  purchase 
money  exc^t  $150,  in  1879  or  1880,  Jackson 
traded  the  note  for  said  balance  to  Stafford, 
BUlock  &  Co.,  and  with  deponent's  consent 
made  them  a  deed  to  the  land.  Deponent 
surrendered  to  Jackson  his  bond  for  title, 
and  Stafford,  Blalock  &  Co.  then  gave  depo- 
nent their  bond  for  title,  conditioned  to  make 


talm  a  good  and  sufficient  warranty  deed  to 
the  land  when  the  balance  of  purchase  mon- 
ey was  paid,  which  bond  he  took  In  lieu  of 
the  bond  of  Jackson.  A.  J.  Blalock,  plaln- 
tiffs'  testator,  was  one  of  the  firm  of  Staf- 
ford, Blalock  &  Co.,  and  the  fl.  fa.  Is  in  part 
for  said  purchase  money.  (2)  PlalntlSs  have 
not  executed  and  filed  in  the  office  of  the 
clerk  of  the  superior  court  a  good  and  suffi- 
cient warranty  deed  to  d^>onent  to  the  land. 
In  accordance  with  the  bond  for  title  he 
holds  from  them.  After  the  death  of  A.  J. 
Blalock,  plaintiffs,  as  his  executrix  and  ex- 
ecutor, voluntarily  executed  and  delivered  to 
deponent  their  bond  for  title  to  the  land,  con- 
ditioned upon  the  payment  by  him  of  the 
balance  due  by  him  oa  the  same;  but  they 
have  not  complied  with  the  terms  of  said 
bond,  or  made  the  deed  they  bound  them- 
selves to  make.  (3)  The  fl.  f a.  is  proceedins 
for  about  $150  more  tlian  is  due  on  it  Whoi 
Stafford,  Blalock  &  Co.  traded  for  the  note, 
only  $150  was  due  on  it;  but  deponent  was 
security  to  them  for  several  debts  which  he 
bad  to  pay,  and,  not  having  the  money,  he 
gave  them  his  individual  note  for  the  same, 
and  included  said  $150  In  the  new  note,  and 
paid  them  24  per  cent  Interest  per  mmnm  oa 
the  whole  amount,  which  Interest  was  l>- 
eluded  in  said  note.  He  afterwards  renewed 
the  note  several  times  at  same  rate  of  Inter- 
est; and,  when  plaintiffs  finally  sued  it,  he 
employed  counsel  to  defend  the  8ame,toplenl 
said  usury,  etc.  At  the  term  of  court  whs* 
the  Judgment  was  rendered,  S.  N.  Nwwood, 
as  plalntitEB'  attorney  and  one  of  plalntilki, 
agreed  with  defendant,  if  be  would  not  make 
said  defense,  and  let  him  take  the  judgment 
on  which  the  fl.  fa.  Is  based,  he  would  give 
him  the  benefit  of  the  defense  in  time  to  pay 
the  same;  that  deponent  might  make  pay- 
ment in  annual  Installments  of  such  amouBts 
as  he  could  pay  until  the  whole  debt  was 
paid.  Upon  that  consideration  deponent  oea- 
s^ited  not  to,  and  did  not,  defoid  the  sirit 
When  he  made  the  first  payment  of  $50,  Oc- 
tober 6,  1889,  said  Woodward  agreed  wMh 
him  that  if  he  would  waive  the  annual  In- 
stallment payments,  and  pay  it  all  at  onee, 
he  would  settle  the  fl.  fa.  for  $800,  indudi^ 
the  $50  that  day  paid,  and  that  Stafford,  Blar 
lock  &  Co.  would  make  the  deed  to  the  land; 
and  J.  W.  Stafford,  one  of  that  firm,  agreed 
that  said  firm  would  make  said  deed.  De- 
ponent accepted  the  proposition,  and  paid 
$353,  which  is  credited  on  the  ft  fa.,  and 
negotiated  with  W.  P.  BUudngame  for  $460, 
through  a  loan  assodatiai,  for  the  balance, 
which  he  tendered  plaintiffs  upon  Stafford, 
Blalock  &  Co.  making  a  warranty  deed  to 
the  land;  but  they  declined  to  make  tlM 
deed,  and  the  association  refused  to  loaa  the 
money  on  a  deed  made  by  plaintiffs,  oa.  the 
ground  that  a  deed  from  them  wbuld  not  be 
legal,—- tltey,  being  executors,  could  not  legal- 
ly buy  or  s^  the  land  from  Stafford,  Bla- 
lock &  Co.,— and  Woodward  then  told  depo- 
nent he  could  not  make  a  legal  deed  witk- 
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ont  going  to  considerable  expense.  Which 
$447  deponent  then  tendered,  and  now  ten- 
ders, In  full  payment  of  the  balance  due  on 
tibe  fi.  fa.,  whenever  he  receives  a  warranty 
deed  to  the  land  in  accordance  with  his  bond 
toe  title  from  Stafford,  Blalocli  &  Co. 

To  this  affidavit  plaintiffs  demurred,  and 
the  demurrer  was  overruled.  The  Jury  found 
due  on  the  fl.  fa.  $400  principal  and  $121.S0 
Interest  to  May  4,  1893,  and  that  the  fl.  fii. 
was  proceeding  Illegally.  Plaintiffs  moved 
for  a  new  trial,  which  was  denied.  They  ex- 
cited to  both  rulings  mentioned.  The 
grounds  of  the  demurrer  are:  (1)  The  first 
ground  of  illegality  sets  forth  no  valid  rea- 
son why  the  fl.  fa.  should  not  proceed,  the 
afiidavit  showing  that  Stafford,  Blalock  &  Ck). 
are  not  parties  to  this  case,  and  that,  since 
the  date  of  the  bond  for  title  from  them,  the 
deponent  gave  his  note  for  the  same  debts  he 
tormerly  owed  them  to  plaintiffs,  and  accept- 
ed tbelr  bond  for  title  to  the  same  land.  (2) 
"Ae  second  ground  does  not  set  forth  In  what 
consists  the  failure  of  plaintiffs  to  comply 
wtfii  their  bond  for  title  to  defendant  It 
does  not  deny  ttiat  a  deed  was  filed  before 
the  levy.  It  simply  alleges  that  good  and 
anflkdent  warranty  deed  has  not  been  made 
la  accordance  with  plaintiffs'  bond,  etc.  (3) 
Hie  allegation  of  usiur  In  the  third  ground 
is  an  effort  to  go  behind  the  Judgment,  and 
so  is  the  allegation  of  an  agreement  to  collect 
llie  Judgment  in  Installments;  the  latter  alle- 
gation being  also  an  effort  to  vary  the  Judg- 
ment by  paroL  The  allegation  of  an  agree- 
ment to  compromise  for  $800,  and  a  partial 
payment  made  thereon,  is  an  attempt  to  set 
up  a  new  contract  as  to  the  Judgment,  with- 
ont  a  consideration  to  support  it,  and  an  at- 
tempt to  set  up  an  agreement  to  settle  an  ex- 
isting debt  by  a  promise  to  pay  a  part  of  it, 
wlilcta  is  void  tar  want  of  consideration,— a 
■vdum  pactum.  (4)  Defendant  pleads  ten- 
der, and  sets  out  that  about  $150  less  than 
the  fun  amount  due  on  the  fi.  fa.  was  ten- 
dered; whereas  a  tender,  to  be  available,  must 
be  in  fuU  of  the  debt  (6)  Defendant  ad- 
Bita  that  a  large  snm  is  due  on  the  fl.  fa., 
bat41d  not  at  the  time  of  flllng  his  affidavit 
paj,  nor  has  hacdncd  paid,  the  sum  admitted 
to  be  due.  (iQ  Tbs  grounds  of  tbe  affidavit 
are  not  plainly  and  distinctly  set  forth,  but 
are  set  out  in  a  manner  so  obscure,  partial, 
indistinct  uncertain,  and  illusive  as 'that  an 
issue  cannot  intelligently  be  made.  Besides 
the  general  grounds,  the  motion  for  a- new 
trial  sets  forth  tlie  following:  That  the  court 
erred  in  ruling  out  of  evidence  a  deed,  made 
on  the  day  before  the  levy,  to  the  land  levied 
on,  by  Mrs.  H.  F.  BlaloCk  and  S.  N.  Wood- 
ward, individually,  to  the  defendant  reciting 
a  considoation  of  $847,  properly  signed,  wit- 
nessed, filed,  and  recorded.  And  that  tlie 
court  erred  tn  refusing  to  sdnUb  in  evidence 
a  qnltdaim  deed  from  Ora  B.  Woodward, 
Fannie  B.  Grace,  and  James  A.  Blalock  to 
Mrs.  H.  F.  Blalock  and  S.  N.  Woodward, 
proporly  signed,  witnessed,,  filed,  and. record- 


ed, expressing  a  consideration  of  $10.  It  wa» 
objected  to  on  the  ground  that  Ora  B.  Wood- 
ward, being  the  wife  of  S.  N.  Woodward, 
could  not  sell  blm  any  property  without  an 
order  of  court  He  testified  that  the  deed 
was  made  at  his  suggestion,  without  any 
money  consideration,  for  the  purpose  of  com- 
pleting the  chain  of  title  in  the  plaintiffs. 
And  that  the  court  ored  in  admitting  a  war- 
ranty deed  dated  November  28,  1876,  proper- 
ly executed  and  recorded,  from  W.  W.  Jack- 
son to  Stafford,  Blalock  &  Oo.,  conveying  the 
land  levied  on;  plaintifTB  objecting  that  the 
deed  was  irrelevant  and  did  not  illustrate 
any  issue  raised  by  the  pleadings.  And  that 
the  court  erred  in  allowing  defendant  to  tes- 
tify that  the  note  which  he  owed  Staffbrd, 
Blalock  &  Ca  was  infected  with  usury,  and, 
when  sued  by  plaintiffs  on  the  note  which 
was  in  raiewal  of  the  note  Just  mentioned, 
he  employed  counsel  to  plead  usury;  and  to 
testify  about  an  alleged  agreement  made  witlt 
plaintiffs  to  the  effect  that  U  defendant 
would  not  flle  said  plea,  they  would  give  him 
three  years  in  which  to  pay  the  Judgment 
The  objection  was  that  it  was  an  efftnrt  to 
plead  usury  after  the  Judgment  and  to  go 
behind  the  Judgment  and  to  ingraft  by  parol 
prior  stipulations  and  conditions  to  an  uncon- 
ditional Judgment  The  court  instructed  the 
Jury  that  the  testimony  was  not  Introduced 
for  the  purpose  of  reducing  the  amount  of 
the  Judgment  as  the  time  for  pleading  usury 
was  past  And  that  the  court  erred  in  refus- 
ing to  reject  and  rule  out  all  testimony  as  to 
negotiations  and  conversations  made  prior  to 
the  Judgment  and  in  allowing  defendant  to 
testify  about  an  alleged  contract  made  with 
Woodward,  by  which  the  Judgment  waa  ma- 
terially lessened  aftear  the  rendition  of  the 
Judgment  And  that  the  court  erred  in  hia 
charge,  in  that  he  did  not  present  fully  and 
fairly  the  theory  of  plaintitCs,  and  did  not 
charge  on  all  the  legal  issues  raised,  but  only 
charged  on  the  theory  of  defendant  utterly 
and  entirely  ignoring  plaintiffs'  theory;  and 
only  charged  that  the  Jury  could  find  on  one 
theory,  thereby  Intimating  an  oidnlon  on  the 
evidence.  And  that  "the  court  erred  in  direct- 
ing the  Jury  that  they  could  find  the  amount 
due  on  the  fl.  fa.,  and  could  flnd  that  it  was 
proceeding  illegally,  It  being  two  verdicts  in 
one,  and  does  not  give  the  Jury  the  right  to 
find  that  the  fi.  fa.  was  proceeding  legally." 
.  The  court  charged  the  Jury  that  befcnre  the 
fi.  fa.  could  legally  proceed  it  would  be  neces- 
sary for  a  deed  to  be  filed  in  the  clerk's  office 
of  the  superior  court  from  the  executors  of 
the  estate  to  the  defebdant  and,  if  such  deed 
had  not  been  introduced,  they  should  find 
that  the  fi.  fa.  was  proceeding  illegally.  This 
is  assigned  as  error,  plaintiffs  claiming  that 
a  deed  from  Mrs.  H.  F.  Blalock  and  S.  N. 
Woodward,  Individually,  to  the  defendant 
conveyed  title,  and  was  a  sufficient  compU- 
anoe  with  the  bond  for  title;  and  that  if 
there  was  no  title  in  plaintlfb,  the  fl.  fa. 
could  stiU  proceed,  or  at  any  rate  the  defend- 
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ant  had  a  leviable  Interest  In  the  land  wbicb 
was  subject  to  the  fl.  fa. 

S.  N.  Woodward,  for  plaintUFs  In  error.   3. 
Y.  Allen  and  M.  H.  Sandwich,  for  defendant 
tn  error. 
I 

PER  CURIAM.   Judgment  reversed. 


(94  Ga.  4S0) 

WESTERN  UNION  TfiL.  CO.  t.  HIKES. 
(Supreme  Court  of  Georgia.  March  26,  1894.) 
Bb8t  and  Sicohdakt  Eyidsnob— NoTioa  to 
Froducb. 
In  an  action  by  the  sendee  of  a  telegram 
against  the  company  for  special  damages,  the 
case  being  one  in  whi<di  the  contents  of  the 
telegram  sent  are  material,  the  loss  by  the 
plaintiff  of  the  telegram  received  will  not  lay 
the  fonndation  for  introdacing  parol  evidence 
of  its  contents  without  accounting,  by  notice 
to  i^odnce  or  otherwise,  for  the  nonprodnction 
of  the  telegram  written,  and  delivered  by  the 
sender  for  transmission.  If  the  case  of  Rail- 
way Co.  V.  Disbrow,  76  Ga.  253,  is  to  be  con- 
strued as  at  variance  with  this  ruling,  it  is 
In  conflict  with. sections  8767  and  S768  of  the 
Code,  as  well  as  with  the  established  law  as 
it  existed  prior  to  the  Code.  For  this  reason 
the  case  mentioned  should  be  treated  as  colored 
and  controlled  by  its  own  peculiar  facts,  in- 
cluding the  circumstance  that  the  party  whose 
duplicate  of  the  contract  was  not  lost  was  prob- 
abqr  put  upon  notice  prior  to  the  trial  that 
the  duplicate  of  the  other  party  had  been  lost, 
this  notice  resulting  from  the  examination  of  a 
witness  by  Interrogatories  before  the  trial  to 
prove  the  loss  and  verify  a  copy  of  the  instru- 
ment. 
(Syllabns  by  the  Court) 

Error  ftom  snperior  court,  Floyd  connty; 
W.  M.  Henry,  Judge. 

Action  by  J.  O.  Hlnes  against  the  Western 
Union  Telegraph  Company  for  damages. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Blgby,  Reed,  Berry  &  Foote  and  Wrights 
&  Harper,  for  plaintiff  In  error.  W.  T.  Turn- 
bnll  and  W.  H.  Mitchell,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  reversed. 


(94  Oa.  <n) 

CENTRAL  IIIAILROAD  &  BANKING  CO. 

T.  BRID6ER. 

(Supreme  Court  of  Georgia.     April  9;  ISMi) 

CABXUBS  —  CONTKAOT  07  SbIPMBNT  — COHSTBUO- 

TlOir — COBNBCTINQ  LiKBS — LntlTATIONS 

OF  LlABIUTT. 

1.  In  order  for  a  common  parrler,  by  whom 
the  transportation  begun  on  a  preceding  con- 
necting line  is  to  be  completed,  to  take  the  bene- 
fit of  a  Bipedal  contract  between  the  shipper 
and  the  initial  carrier  limiting  liability  in  case 
ot  loss  to  a  stipulated  value  per  100  pounds, 
it  must  appear  either  that  the  contract  was  such 
as  to  bind  the  initial  carrier  for  full  perform- 
ance, so  as  to  make  the  second  carrier  the  agent 
of  the  firstjOr  else  that  the  reduced  rate  tonn- 
ing  the  consideration  of  the  special  contract 
was  not  confined  to  the  line  of  the  first  car- 
rier, but  was,  either  by  the  contract  itsdf  or 
by  the  act  of  the  second  carrier  in  rating  and 


billing  the  goods  over  its  line,  extended  and 
applied  to  that  line  also. 

2.  A  special  contract,  expressed  in  a  bU 
of  lading  and  in  the  written  assent  of  the  ship- 
per to  its  terms,  which  relates  to  a  consignment 
of  goods  from  a  given  point  on  one  railway  to  a 
given  point  on  another,  and  which  purports  on 
its  face  to  be  a  through  bill  of  lading,  but  ex- 
pressly limits  the  undertaking  of  the  first  com- 
pany to  performance  on  its  own  line,  with  no 
further  on^  on  its  part  but  to  deliver  to  the 
connecting  line,  and  which  names  no  rate  of 
freight  further  than  the  terminus  of  the  first 
line,  but  expressly  excludes  any  guaranty  of  a 
rate  beyond  that  point,  does  not  bind  the  first 
company,  the  one  with  which  the  contract  was 
made,  to  complete,  eith^  by  itself  or  by  the 
second  company  as  its  agent,  the  whole  trans- 
portation; and  although  the  contract  provides 
on  its  face  for  extension  to  the  second  com- 
pany, at  the  option  of  the  latter,  of  the  benefits 
secured  to  the  former  in  consequence  of  the 
reduced  rate,  yet,  it  not  appearing  that  the 
second  company  availed  itself  of  this  privilege 
by  shipping  tfie  goods  over  its  line  at  a  reduced 
rate,  and  the  goods  having  been  destroyed  by 
fire  upon  that  line,  presumably  by  reason  of 
negligence  on  the  part  of  this  company,  the  lat- 
ter is  liable  to  account  therefor  to  the  owner 
at  full  value,  there  being,  so  far  as  appears, 
no  consideration  to  uphold  any  agreement  with 
it,  express  or  implied,  to  accept  the  conventional 
value  agreed  upon  with  the  first  company,  and 
specified  on  the  face  of  the  bill  of  lading. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkinson  ootm- 
ty;  W.  F.  Jenkins,  Judge. 

Action  by  Mrs.  R.  Bridger  against  the  OtOr 
tral  Railroad  &  Banking  Company  for  the 
value  of  certain  property.  Judjnnent  tar 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 

Mrs.  Bridger  sued  the  CJentral  Railroad  A 
Banking  Company  for  the  value  of  certain 
property  which  she  alleged  she  delivered  to 
the  Richmond  &  Danville  Railroad  Ciompany, 
to  be  by  it  carried  from  Toccoa  to  Atlanta, 
and  by  defendant  from  Atianta  to  Gordon. 
She  alleged  that,  through  the  negligence  tt 
defendant,  the  property  was  destroyed  bj 
fire,  and  never  redelivered  to  her.  She  ob- 
tained a  verdict  for  $1,048,  and,  defendant's 
motion  for  a  new  trial  being  overruled.  It  ex- 
cepted. The  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.;  also,  because  the  court,  ovor 
defendant's  objection,  admitted  In  evidence 
the  market  value  of  the  goods  (it  was  not 
stated  In  this  ground  what  objection  'v^as 
made  by  defendant  to  this  evidence  when  of- 
fered); because  the  court  charged  that  the 
bill  of  lading  under  which  the  goods  were 
shipped  was  not,  as  between  plaintiff  and 
this  defendant,  an  express  contract;  because 
the  court  charged  that  plaintiff  was  not 
bound  by  the  valuation  of  the  goods  as  ex- 
pressed In  the  bill  of  lading,  and  that  such 
was  not  the  measure  of  plaintiff's  damages; 
because  the  court  charged  that  any  benefits 
which  might  belong  to  the  Richmond  &  Dan- 
ville Railroad  under  the  bill  of  lading  wouM 
not  Inure  to  the  benefit  of  defendant  It  was 
admitted  on  the  trial  by  defendant  that  the 
goods  were  received  of  the  Richmond  Sc  Dan- 


Digitized  by 


Google 


850 


BOirrHSlABTBHN  BBPORTBR,  V<d.  29. 


(o«- 


▼nie  Railroad  Oompany  In  good  order,  and 
reedpted  for  as  such  by  defendant;  and  that 
Aey  were  destroyed  by  fire  at  Sunny  Side,  a 
station  on  the  line  of  defendant,  and  wlill« 
tiie  same  were  In  its  possession.  It  was  also 
agreed  that  the  market  value  of  the  goods 
was  $1,048. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
nat.  Washington  Dessau  and  J.  W.  JUndsey, 
ftr  defendant  in  error. 

PBR  OURIAM.    Judgment  afDrmed. 


(94  Oa.  49S) 

ROBBRTS  T.  MtTLIilNDBR. 
|Sai>reme  Court  of  Georgia.     April  16,  1894.) 

Rw»r7BRB— APPOISTIIEKT— FaBOL  GITT— TiTLB. 

According  to  Hughes  t.  Clark,  67  Ga.  19, 
and  How^  t.  EUgl)erry,  5  S.  B.  96,  79  Ga. 
47S,  the  plaintiff  in  error  had  no  title,  by  rea- 
son merely  of  a  parol  gift  of  the  land,  and  the 
making  of  yaluable  improTements  thereon, 
which  she  conld  assert  in  a  claim  case;  and  it 
not  appearing  that  her  possession  was  adverse 
to  the  donor  for  20  years,  but  the  evidence 
showing  that  he  was  in  possession  wltliin  that 
period,  and  exercised  acts  of  ownership,  such 
as  conveying  the  land  as  security  for  his  debt, 
there  was  no  abuse  of  discretion  in  appointing 
a  receiver  to  secure  and  preserve  the  rents  and 
profits  of  the  land  pending  the  claim  case;  the 
claimant  having  interposed  her  claim  upon  an 
affidavit  in  forma  pauperis,  without  giving  bond 
and  security,  and  the  value  of  the  premises  be- 
ing probabW  insufficient  to  produce  at  sheriSi's 
sale  a  fund  large  enough  to  pay  off  the  judg- 
ment founded  on  the  debt  to  secure  wtiicfa  the 
land  was  conveyed  to  the  creditor  by  the  de- 
fendant in  the  execution  levied  thereon  to  en- 
force the  security  deed. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Talbot  comity; 
W.  B.  Butt,  Judge. 

Action  by  Margaret  MulUnder  against  M. 
B.  Roberts  for  an  injunction,  and  for  the  ap- 
pointment of  a  receiver.  From  the  Judgment, 
defendant  brings  error.    Affirmed. 

The  following  Is  the  official  report: 

This  was  a  petition  for  injunction  and  re- 
ceiver. The  following  appears  from  the  rec- 
ord: February  1,  1887,  plaintiff  made  a  loan 
to  J.  M.  Smith,  of  Meriwether  county,  and 
to  secure  the  same  toolc  his  deed  to  235  acres 
of  land  in  Talbot  county.  February  22, 1893, 
plaintiff  obtained,  in  Meriwether  superior 
court,  a  general  verdict  and  Judgment  for 
$500  principal,  $172.40  interest,  $67.24  attor- 
ney's fees,  and  costs.  April  13,  1893,  plain- 
tiff ffied  for  record  in  the  office  of  the  clerk 
of  lUbot  superior  court  a  deed  conveying  the 
land  to  Smith,  and  the  same  was  levied  on 
two  weeks  afterwards,  by  virtue  of  the  exe- 
cution which  issued  from  the  Judgment,  "as 
the  property  of  James  M.  Smitli,  the  defend- 
ant, and  found  in  i>osse88ion  of  defendant" 
Thereupon,  Mrs.  Roberts  interposed  her  claim 
to  the  land,  in  forma  pauperis.  Smith  died 
in  July,  1^3,  and  in  the  next  October  the 
plaintiff  iHTOugbt  a  petition  for  Injunction, 
and  for  a  receiver  to  take  charge  of  and  hold 
the  rents  and  profits  of  the  land,  alleging  that 
tbe  claim  was  interposed,  not  in  good  faith. 


but  for  delay,  and  for  tbe  purpose  of  hinder- 
ing and  delaying  the  collection  of  tbe  Judg- 
ment, and  to  enable  Mrs.  Roberts  to  cnlttvate, 
rent,  and  use  the  land  for  her  own  benefit; 
tliat  she  has  no  legal  or  equitable  interest  in 
the  land,  and  is  insolvent;  and  tha|  the  land 
is  poor,  badly  worn,  and  not  worth  over  $700, 
and  Is  decreasing  in  value,  and  the  improre- 
ments  on  it  are  not  being  kept  up.  It  was 
further  alleged  that  Smith  Imd  no  interest 
or  ownership  In  any  other  i»operty,  was  in- 
solvent when  he  died,  and  there  Is  no  admin- 
istration on  ills  estate.  Defendant  answered 
that  the  allegations  that  her  claim  was  not 
filed  in  good  faith,  but  for  delay,  and  tli&t 
she  lias  no  interest  In  the  land,  are  false; 
that  In  1871  Smith,  who  was  her  step  grand- 
father, gave  her  the  land,  and  placed  her  In 
possession  of  it,  and  she  has  so  remained  ever 
since,  QiMiTning  It  as  her  own,  and  Tn«ir<T»g 
valuable  improvements  on  It  and  her  posses- 
sion and  claim  were  open  and  notorious;  that 
Smith  was  not  in  possession  of  it  at  the  time 
of  the  levy;  tliat  she  is  not  insoivunt  but  was 
forced  to  interpose  her  claim  In  forma  pan- 
peris,  having  no  one  to  appeal  to  stand  ber 
bond,  but  her  neighbora,  who,  like  herself 
were  of  limited  means;  that  the  land  is 
worth  $2,000,  and  she  has  placed  on  It  Im- 
provements which  are  in  good  and  reasonable 
repair;  and  she  denies  that  it  is  not  kept  up. 
She  further  alleges  that  the  superior  court  of 
Meriwether  county  Iiad  no  Jurisdiction  to  ren- 
der a  Judgment  establishing  and  fixing  a  lien 
upon  land  in  Talbot  county,  and  tliat  sbe  Is 
informed  that  plaintiff  obtained  Judgm^it  I>y 
default,  and  that  If  u>7  motion  was  ever 
made  to  set  it  aside  and  render  a  different 
Judgment,  neither  Smith  nor  his  counsel  aver 
bad  notice  of  it  At  the  hearing  there  was 
evidence  by  affidavits,  etc.,  in  support  of  tlie 
petition  and  answer.  The  Judge  ordered  that 
the  defendant,  within  10  days,  give  a  bond 
for  $1,500,  payable  to  the  plaintiff,  condi- 
tioned to  pay  such  damages  as  tiie  Jury,  on 
the  trial  of  the  claim  case,  should  assess,  and, 
in  default  thereof,  that  a  receiver  be  ai>- 
pointed  and  injunction  be  granted  as  prayed. 
Defendant  excepted. 

Thornton  &  McMichael,  for  plaintiff  in  er- 
ror. H.  W.  Hill,  J.  J.  Bull,  and  CalhouB, 
Ming  &  Spalding,  for  defendant  in  error. 

PBR  OURIAM.    Judgment  affh-med. 


(M  Qa.  ao) 
RUSSBLL  V.  ALABAMA  MIDLAND 
BY.  CO. 
(Supreme  Court  of  Georgia.     April  2S,  1894.) 

SOBSORIPTION  rOR  RiULWAT  BtOCK — QboUNDS  tOS 
NOXFATMBKT— MlSREFBBBENTATIONS— 

ViOLATioH  or  Cbabtbb. 
L  One  who  subscribes  to  the  capital  stock 
of  a  railway  company  chartered  under  the  gen- 
eral law  for  incorporating  such  companies  must 
take  notice,  notwithstanding  any  representations 
made  to  the  contrary,  that  the  railroad  company 
has  no  power  to  ii'sue  or  deliver  to  its  stockhola- 
•rs  any  stock  in  an  existing  or  fnturs  coastme- 
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ticm  company.  It  follows  tbat  oral  represen- 
tations made  tonchinK  the  construction  com- 
pany, its  reeources,  or  the  value  of  its  stock  are 
not  pertinent  as  a  defense  to  an  action  by  the 
railnnd  company  against  a  subscriber  to  en- 
force payment  of  his  subscripticm. 

2.  In  subscribing  for  the  capital  stock  of 
a  railroad  company,  it  Is  not  matter  for  settle- 
ment or  stipulation  that  the  company  will  re- 
tain for  a  given  time  the  control  and  manage- 
ment of  its  railroad  and  the  conduct  of  its 
bosinesa  This  Is  for  regulation  by  the  charter 
and  by  the  law  applicable  to  like  corporations. 

3.  Acts  done  in  Ti<Jation  of  the  charter, 
sach  as  issuing  preferred  stock,  or  changing  a 
terminus  of  the  railway  line  or  the  principal 
office  of  the  company,  will  not  defeat  the  col- 
lection of  subscriptions  to  the  capital  stock. 

4.  That  the  real  ownership  of  the  note  sued 
upon  is  not  In  the  railroad  company,  but  in  a  con- 
struction company,  is  no  answer  to  an  action 
brought  and  prosecuted  by  the  former  company; 
Bor  is  it  any  defense  that  the  railroad  company, 
together  with  another  company,  has  bought  a 
railroad  in  Alabama,  created  an  indebtedness 
therefor,  and  issued  bonds  on  the  same;  nor 
is  it  any  defense  that  there  has  been  an  over- 
issue  of  stock  as  an  anregate  of  stock  in  two 
companies, — the  railroad  company  and  the  con- 
struction company, — ^there  being  no  allegation 
that  this  overissue  applies  to  the  stock  of  the 
railroad  e(»npany  separately. 

5.  The  vice  president  of  a  railroad  company 
has  no  power  to  make  a  contract  and  a  deal 
with  other  companies  by  which  all  the  fran- 
dilses,  roadbed,  track,  and  other  proi>erty  of  the 
fwmer  will  pass  into  the  hands  of  the  lat- 
ter; nor  can  such  contract  operate  to  disable 
the  former  to  issue  stock  to  subscribers  to  its 
capital  stock.  In  an  action  to  compd  pay- 
ment of  a  subscription  to  capital  stock,  it  is  not 
comi>etent  to  Inquire  whether  the  plaintiff,  by 
a  traffic  arrangement  or  otherwise,  has  placed 
its  entire  business  and  management  in  the  hands 
of  other  companies,  and  has  thereby  defeated 
competition,  in  violation  of  its  charter. 

6.  Tbiat  plaintiff  (the  railroad  company), 
"without  the  consent  of  defendant,  instructed 
its  canvassers  for  subscriptions  to  its  capital 
stock  to  take  thd  names  and  notes  of  insolvent 
and  worthless  parties,  which  thev  did  to  the 
injury  and  in  fraud  of  defendant,  ia  too  gen- 
eral and  vague  to  present  any  matter  of  fact 
upon  which  to  take  issue,  and  should  be  dis- 
regarded. 

(Syllabus  by  the  Oonrt.) 

Error  from  guperlor  court,  Decatur  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Alabama  Midland  Railway 
Company  against  D.  A.  Russell.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.    A£9rmed. 

Following  is  the  official  report: 

The  Alabama  Midland  Railway  Company 
sued  Russell  upon  a  promissory  note  for 
$500,  dated  April  29,  1887,  and  which  it  al- 
leged was  due  July  5,  1880;  that  date  being 
tbe  date  of  tbe  publication  of  the  decision 
of  the  board  of  directors  of  plaintiff  that 
said  road  was  completed  to  a  point  on  the 
east  bank  of  the  Chattahoochee  river  at  ae 
near  Gordon,  Ala.,  In  conformity  with  the 
«x>nditlona  expressed  in  the  note.  The  note 
was  payable  to  the  Alabama  Midland  Rail- 
way Company,  as  chartered  under  the  gen- 
•ral  railroad  law  of  Georgia,  or  any  amend- 
ments that  might  thereafter  be  made,  its  or- 
der, or  assigns,  the  amount  of  the  note,  to 
be  paid  In  cash  on  demand  at  Ito  matnrity, 


being  the  amount  of  tbe  maker's  subscrip- 
tion to  the  capital  stock  of  plaintiff.  It  re- 
cited that  tbe  amount  should  become  due 
whenever  plaintiff's  board  of  directon 
should  decide  that  the  railroad  bad  been 
finished  to  a  point  on  the  east  bank  of  the 
Chattahoochee  river  at  or  near  Gordon, 
Ala.,  from  Balnbridge,  Ga.,  and  that  the 
road  is  of  standard  gauge,  laid  with  steel 
rail;  and  that  publication  of  said  decision  in 
one  of  the  daily  papers  of  Montgomery,  Ala., 
should  be  final  and  conclusive  notice  to  tbe 
payee  of  tbe  same;  and  that  should  plaintiff 
fall  to  complete  the  work  necessary  to  make 
this  obligation  binding  by  October  1,  1890, 
then  this  Instrument  was  to  be  void.  De- 
fendant made  various  pleas,  to  which  plain- 
tiff demurred  upon  the  ground  that  Indi- 
vidually and  collectively  they  did  not  make 
an  issue  for  adjudication  by  the  jnry  or 
court  The  demurrer  was  sustained,  ex- 
cept as  to  the  plea  of  general  issue  and  the 
plea  that  the  road  was  not  completed  in  time. 
Defendant  waived  any  technical  benefit  on 
the  subject  of  general  issue,  but  relied  upon 
his  other  pleaa  He  admitted  that  plaintiff 
iiad  proof  of  publication  of  completion  of 
the  road  to  the  Chattahoochee  river,  in  com- 
pliance with  tbe  requirements  of  law,  and 
within  the  time  specified  therein;  and  fbe 
note  being  introduced,  and  there  being  no 
further  evidence,  tbe  court  directed  a  Ter- 
diet  for  plaintiff  for  tbe  amount  sued  for. 
The  defendant  excepted  to  the  striking  at 
tUs  pleas  and  to  the  directing  a  verdict 
against  blm,  and  alleges  that  the  pleas  sot- 
erally  and  collectively  made  Issues  that 
should  have  been  inquired  into  by  the  court 
with  the  aid  of  a  jury,  and  if  true,  as  admit- 
ted by  the  demurrer,  were  a  complete  bar 
to  plaintiff's  recovery. 

The  pleas  stricken  were: 

Tbe  consideration  of  the  note  has  entirely 
failed,  and  was  procured  from  blm  by  fraud, 
and  is  therefore  void,  in  this:  The  consid* 
oration  was  five  shares  of  stock  subscribed 
for  by  defendant  In  the  capital  stock  of 
plaintiff  and  tbe  Alabama  Terminal  &  Im- 
provement  Company,  which  stock  is  utterly 
worthless,  and  was  so  when  the  note  became 
due.  Defendant  had  no  idea  of  subscribing 
to  the  stock  until  the  general  officers  of  said 
company  came  to  Balnbridge  for  the  ex- 
press purpose  of  inducing  the  people  of  De- 
catur county  to  take  stock  in  the  enterprise, 
and  Woolfolk,  who  was  president  of  tbe 
Alabama  Terminal  &  Improvement  Com- 
pany, and  vice  president  of  plaintiff,  and 
Wiley,  president  of  plaintiff,  and  Hender- 
son, secretary  and  treasurer  of  plaintiff,  and 
other  general  officers  and  agents  of  said 
companies,  came  to  Balnbridge  and  called 
a  meeting  of  tbe  cltizeuB.  At  this  meeting 
Woolfolk  made  a  speech  from  elaborate 
data.  In  which  he  made  the  following  state- 
ment, substantially:  Bvery  dollar  that  was 
subscribed  by  the  people  of  Decatur  county 
(defendant  was  sued  as  of  Decatur  county) 


Digitized  by 


Google 


852 


80UTHBASTBRN  RBPORTBR,  VoL  20. 


CGh. 


to  tbe  Alabama  Midland  Railway  Company, 
then  in  prucetn  or  contemplation  of  construc- 
tion, could  not  be  lost  to  the  subscriber,  be- 
cause the  road  was  to  be  built  by  the  Alaba^ 
ma  Terminal  &  Improvement  Company,  and 
that  they  bad  a  contract  at  $16,000  per  mile 
to  build  said  compnny(?),  and  It  would  not 
cost  exceeding  $8,000  per  mile  for  them  to 
build  It,  and  they  would  thereby  have  a  clear 
profit  of  $8,000  per  mile  on  the  average. 
That,  owing  to  tbe  advantageous  elrcnm- 
stances  under  which  tbey  were  operating,  it 
would  be  utterly  impossible  for  them  to 
make  less  than  three  dollars  for  every  one 
invested.  That  he  knew  that  the  Georgia 
Terminal  &  Improvement  Company,  which 
built  the  railroad  from  Columbus  to  Atlanta,, 
had  paid  three  dollars  for  one;  this  was  not 
stated  as  a  mere  opinion,  but  as  a  fact.  That 
the  terms  of  the  contract  by  which  the  Ala- 
bama Terminal  &  Improvement  Company 
were  to  build  the  Alabama  Midland  Rail- 
way Company  were  far  more  advantageous 
than  that  under  which  the  Georgia  Terminal 
&  Improvement  Company  built  the  rail- 
road from  Columbus  to  Atlanta.  That  every 
<Mie  who  subscribed  for  stock  In  the  Alaba- 
ma Terminal  &  Improvement  Company 
would  receive  two-thirds  of  the  subscription 
In  the  common  stock  of  the  Alabama  Mid- 
land Railway  Company,  and  one-third  In  the 
Alabama  Terminal  &  Improvement  Com- 
pany, and  that,  therefore,  if  we  lost  the  en- 
tire amonnt  of  stock  Isued  In  the  Alabama 
Midland  Railway  Company,  we  would  get  it 
bock  by  receiving  three  for  one  In  the  Ala- 
bama Terminal  &  Improvement  Company, 
and  therefore  it  would  be  a  physical  impos- 
sibility for  a  subscriber  to  lose  anything. 
These  statementB  were  made  by  Woolf  oik  in 
the  presence  of  all  the  general  officers  of  sold 
company,  and  acquiesced  In  by  them,  and  In- 
dnced  defendant  to  sign  his  name  to  the  note 
for  $500  for  stock  In  the  .aiabama  Midland 
Railway  Company  and  the  Alabama  Ter- 
minal &  Improvement  Company,  as  set  out 
in  plaintiff's  declaration,  when  In  faci  tne 
statement  of  Woolfolk,  In  the  presence  of 
such  officers,  acquiesced  In  and  ratified  by 
tbem,  that  tbe  stock  of  the  Gteorgia  Terminal 
4c  Improvement  Company,  which  built  the 
railroad  from  Columbus  to  Atlanta,  was 
worth  three  dollars  for  one,  was  absolutely 
false,  and  misled  defendant,  coupled  with 
tbe  statement  of  Woolfolk  that  the  contract 
for  the  building  of  the  Alabama  Midland 
Railway  was  far  more  advantageous  than 
tbe  building  of  the  Georgia  Midland,  the 
rood  from  Columbus  to  Atlanta,  and  caused 
him  to  sign  the  note,  when  he  would  not 
have  done  so  had  he  known  he  was  signing 
the  note  tixe  wortuiess  stock  and  a  worthless 
paper,  and  had  be  known  that  Woolfolk's 
statements  were  nntrue  when  made.  The 
stock  of  the  Georgia  Terminal  &  Improve- 
ment Company  has  never  been  worth  turee 
for  one;  and  che  statement  of  \Voolfolk  at 
the  time,  which  made  defendant  sign  the 


note,  was  nntme,  as  he  has  inquired  from 
the  general  officers  of  such  company  since 
that  time,  and  herewith  furnishes  evidence 
of  the  truth  of  his  statement  The  stock 
which  defendant  was  to  receive  in  consider- 
ation of  said  note  was  worthless  when  he 
subscribed  for  It,  and  Is  now,  and  Woolfolk, 
who  induced  him  to  sign  the  note,  knew  it 
at  the  time,  and  knows  it  now. 

Further:  At  the  time  he  signed  the  sub- 
scription to  the  stock  of  the  Alabama  Mid- 
land Railway  Company,  under  the  promise  of 
Woolfolk  that  he  should  receive  one-third  of 
bis  stock  in  the  Alabama  Terminal  &  Im- 
provement Company,  and  two-thirds  In  the 
general  stock  of  the  Alabama  Midland  Rail- 
way Company,  under  the  promises  and  pledg- 
es set  forth,  Woolfolk  then  and  there  stated 
that  it  was  usual  for  new  railroads  to  soon 
pass  into  the  hands  of  purchasers,— in  other 
words,  that  "big  fish  eat  up  small  fish,"— 
but  that  he  had  so  arranged  and  managed  the 
Alabama  Midland  Railway  Company  that  It 
was  impossible  for  it  to  pass  beyond  the  con- 
trol of  the  immediate  company  until  after 
four  years  expired,  whereas.  In  fact,  sold 
statement  was  untrue,  and  the  railroad  has 
passed  out  of  the  control  of  the  Alabama  Mid- 
land Railway  Company,  and  has  gone  into 
the  hands  of  the  Plant  Investment  Company, 
within  less  than  four  years  from  the  time  of 
said  subscription,  as  will  be  shown  by  the  evi- 
dence herewith  produced,  and  that  the  state- 
ment of  Woolfolk  then  and  there  made,  and 
which  Induced  defendant  to  sign  the  note, 
was  untrue  and  misleading. 

Further,  that  the  note  was  fraudulently 
procured,  in  this:  The  Inducement  and  prom- 
ise was  made  by  Wooltolk,  president  and  rlea 
president,  as  above  stated,  in  the  presence  of 
the  other  officers  and  directors  mentioned,  in 
a  public  meeting  in  Balnbridge,  and  by  their 
other  agents,  employed  by  plaintiff,  and  who 
were  inducing  people  to  sign  sold  notes  and 
Bul>8cription  Ust  to  their  capital  stock,  that 
if  defendant  and  others  similarly  situated 
would  give  their  notes  for  such  stock  the  stock 
would  be  good  and  valuable,  and  would  pay 
good  dividends,— that  Is,  the  one-third  of  It 
contained  in  the  Alabama  Terminal  &  Im- 
provement Company,  three  dollars  for  one. — 
because  said  Woolfolk  knew  the  Georgia  Ter- 
minal &  Improvement  Company's  stock  hod 
paid  three  for  one;  and  upon  this  promise 
and  pledge,  and  relying  strictiy  upon  this 
statement,  it  being  a  statement  of  fact,  and 
not  a  mere  opinion,  defendant  then  and  there 
signed  the  subscription  list,  and  afterwards, 
still  believing  it,  carried  it  out  by  signing 
the  note,  whereas  In  fact  the  statements  wore 
false,  and  said  stock  is  worthlesa 

Further:  As  an  inducement  to  defendant 
and  others  similarly  situated  to  sign  said 
stock,  they  promised  and  represented  to  him 
and  to  them  that  they,  plaintiffs,  would  only 
issue  stock  under  the  plan  then  and  there  pro- 
poeed,— that  Is,  that  each  subscriber  should 
take  two-thirds  of  the  oommon  stock  of  ths 
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Alabama  Midland  and  tbe  other  one-third  la 
the  Alabama  Terminal  &  Improvement  Com- 
pany, and  that  all  should  fare  eqnally  and 
properly, — whereas,  In  fact,  Woolfolk  and 
those  connected  with  him  in  tbe  manage* 
ment  of  the  Alabama  Midland  Issued  many 
thousand  dollars  of  preferred  stock  In  the 
Alabama  Terminal  &  Improvement  Company, 
BO  as  to  control  all  the  cash  assets  and  divi- 
dends of  said  company;  and  that  by  reason 
of  said  Issue  to  these  they  control  every  dol- 
lar—more than  a  mlUlon  dollars— of  the  as- 
sets of  said  company,  and  have  not  paid  a 
dollar  to  tbe  common  subscribers,  to  the  great 
detriment  and  fraud  of  every  one  whose  name 
Is  on  their  paper.  Woolfolk  and  about  a 
dozen  others,  whose  names  defendant  cannot 
now  fully  give,  have  absorbed  the  stock  of 
the  Alabama  Terminal  &  Improvement  Com- 
pany, and  received  and  appropriated  the  last 
dollar  paid  them  by  the  Plant  Investment 
Company  for  the  Alabama  Midland  Railway, 
—more  than  $500,000,— and  have  never  ac- 
counted to  them  for  a  dollar  of  It  Wherefore 
the  whole  transaction,  so  far  as  concerns  tbe 
signature  of  defendant  and  others,  similarly 
situated.  Is  and  was  a  deliberate  fraud,  and 
the  notes  are  void  and  without  consideration. 
Further:  As  an  inducement  to  him  and 
others  similarly  situated  to  give  said  note, 
and  sign  such  subscription  list,  Woolfolk  and 
the  general  ofdcers  of  said  company,  and 
agents  in  their  pay,  appointed  to  get  sub- 
■crlptions  and  notes,  represented  to  defendant 
and  others  that  they  had  a  contract  with  the 
Savannah,  Florida  &  Western  Railroad  Com- 
pany, with  the  Southern  Elxpress  Company, 
and  the  Manhattan  Bank  of  New  York,  by 
which  there  conld  be  no  possible  "gobble-up" 
or  foreclosure  of  any  lien  or  mortgage  on  the 
Alabama  Midland  for  four  years  from  the 
date  of  building  the  same  and  signing  of  the 
bonds  of  the  same,  thus  giving  the  stock- 
holders ample  time  and  opportunity  to  pro- 
tect themselves  from  any  "scoop"  that  might 
be  attempted  on  them  by  their  creditors, 
whereas  in  fact,  in  little  more  than  a  year 
from  the  time  these  things  were  done,  by  a 
direct  arrangement  between  the  Savannah, 
Florida  &  Western  Railway  Company  and  the 
Southern  Express  Company,  on  one  part,  and 
the  Alabama  Midland  Railway  Company, 
represented  by  Woolfolk,  and  the  Alabama 
Terminal  &  Improvement  Company,  repre- 
■ented  by  Woolfolk,  on  the  other  part,  the 
entire  control  of  the  Alabama  Midland  Com- 
pany, its  franchises,  roadway,  eta,  was  trans- 
ferred to  the  Savannah,  Florida  &  Western 
Railway  Company,  or  the  Plant  Investment 
Company,  utterly  ignoring  the  rights  of  the 
•tockholders  and  subscribers  of  tbe  original 
Alabama  Midland,  all  of  which  was  in  direct 
conflict  with  the  representations  made  by 
Woolfolk,  in  tbe  presence  of  the  president  of 
tbe  company  and  others,  in  said  public  meet- 
ing at  Bainbrldge,  and  therefore  bis  state- 
ments, which  induced  defendant  to  sign  tbe 
aote,  were  false  and  fraudulent 
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Further:  From  tbe  general  purport  of  tbe 
speech  and  representations  of  Woolfolk  In 
the  public  meeting  mentioned.  It  was  gath- 
ered by  defendant  and  others  that  stock 
would  be  Issued  only  upon  a  fair,  honest  ba- 
sis, each  man  receiving  stock  according  to  his 
subscription,  and  every  man  faring  alike, 
whereas  In  fact  Woolfolk  drew  around  him 
a  certain  crowd  of  favored  individuals  and  is- 
sued to  them  preferred  stock,  giving  them  10 
per  cent  interest  on  the  same  from  the  time 
of  payment  of  their  subscriptions,  and  fraudu- 
lently concealed  this  fact  from  all  the  balance 
of  tbe  subscribers,  who  might  have  gone  into 
it  the  same  way,  and  thereby  created  a  favor- 
ed class  of  creditors  or  stockholders,  to  the 
great  detriment  and  loss  of  the  general  stock- 
holders, of  whom  defendant  is  one.  Where- 
fore be  claims  that  the  note  was  procured 
from  him  by  fraud,  and  its  consideration  has 
failed. 

Further:  Tbe  Alabama  Midland  has  ceased 
to  own  the  notes,  and  as  plalntlfC  has  no 
further  Interest  in  them,  and  had  turned  the 
entire  assets,  known  as  subscription  notes 
and  lists,  over  to  the  Alabama  Terminal  Im- 
provement Company,  controlled  by  Woolfolk, 
as  president  of  said  company.  In  their  barter 
and  trade  with  the  Plant  Investment  Com- 
pany, the  Savannah,  Florida  &  Western  Bail- 
way  Company  and  tbe  Southern  Express  Com- 
pany have  so  manipulated  as  to  hold  all  said 
assets  as  a  dear  gain  to  themeselves,  and  a 
fraud  upon  the  part  of  each  and  every  signer 
of  the  same;  and  In  this  view  defendant  is 
informed  and  believes,  and  therefore  alleges, 
that  the  Alabama  Terminal  Improvement 
Company  Is  an  entirely  speculative  machine, 
headed  by  Woolfolk,  and  instead  of  sticking 
to  the  charter,  as  granted  by  Gleorgia  and 
Alabama,  and  carrying  out  its  contract  to 
build  the  Alabama  Midland,  it  has,  without 
defendant's  consent  or  connivance,  agreed  to 
build  a  railroad  to  Tuscaloosa,  Ala.,  beyond 
Montgomery,  and  therefore  violated  its  con- 
tract and  released  defendant  from  any  obll* 
gations. 

Further:  Tbe  Alabama  Midland  and  tbe 
Alabama  Terminal,  after  defendant's  slgna- 
tin:e  to  the  note  and  subscription  list,  in  yiola- 
tlon  of  tbe  constitution  of  Georgia,  bought  a 
railroad  in  Alabama,  known  as  tbe  "La- 
verne  Extension,"  and  made  an  indebted- 
ness of  $600,000,  and  issued  bonds  on  tbe 
same,  contrary  to  the  consent  or  wishes  of 
defendant,  and  therefore,  the  contract  being 
violated  between  plaintiff  and  its  aasigna  and 
defendant,  tbe  contract  is  void. 

Further:  Woolfolk  and  the  general  officers 
of  the  Alabama  Midland  and  Alabama  Ter> 
mlnal  being  present  through  the  speech  of 
Donnalson,  one  of  tbe  directors  of  said  com- 
pany, stated  that  only  $2,000,000  would  be 
subscribed  to  the  stock  of  the  two  companies, 
which  would  be  enough  to  build  the  road  and 
leave  a  large  surplus  to  be  divided  among  the 
stockholders,  whereas,  in  fact,  Woolfolk  and 
his  confreres  in  this  enterprise  issued  moie 
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ttaan  12,000,000  of  stock  In  the  two  companies, 
lasued  to  a  tayoted  few  the  leading  stocks  of 
the  Alabama  Terminal,  then  sold  out  to  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany and  Southern  Express  Company,  and  left 
their  subscribers  In  the  lurch,  with  a  total 
loss  of  the  amount  subscribed,  if  they  are 
forced  to  pay  the  same.  Therefore  he  says 
the  whole  transaction  has  been  fraudulent 
from  Its  conception,  and  is  fraudulent  in  its 
ending. 

Further:  Woolfolk,  in  the  presence  of  the 
officers  mentioned  above,  at  the  public  meet- 
ing in  Balnbrldge,  openly  stated  that  it  was 
utterly  Impossible  for  any  subscriber  to  that 
stoc^  to  lose  a  dollar,  because  two-thirds 
would  be  issued  in  general  stock  of  the  Ala- 
bama Midland,  which  might  be  lost,  but  one- 
third  would  be  put  in  the  Alabama  Terminal, 
which  he  knew  would  pay  three  dollars  for 
one;  that  Woolfolk  then  and  there  gave  a 
reason  for  that  statement,— that  he  knew  of 
his  own  knowledge  that  the  Georgia  Termi- 
nal &  Improvement  Company  paid  three  for 
one;  and  by  these  statements  then  and  there 
induced  "all  of  us,"  who  had  the  most  thor- 
ough confidence  in  him  and  bis  associates,  to 
believe  that  the  signing  of  these  subscrip- 
tions was  only  lending  credit  to  that  which 
would  be  of  great  public  benefit  to  a  good 
country,  and  that  It  would  be  Imposible  for 
"us"  to  lose  anything  on  the  same,— whereas, 
in  fact,  bis  statements  were  untrue,  and  If  we 
are  forced  to  pay  these  subscriptions  It  is  a 
dead  loss  to  every  man  who  has  it  to  pay. 
For  these  reasons  the  consideration  of  the 
note  and  subscription  has  entirely  failed,  and 
was  procured  by  fraud. 

Farther:  Woolfolk,  as  president  of  the  Ala- 
bama Terminal  and  vice  president  of  the 
Alabama  Midland,  made  a  contract  and  deal 
with  the  Savannah,  Florida  &  Western  Rail- 
way Company  and  the  Southern  Express 
Company  by  which  all  the  franchises,  road- 
bed, track,  and  other  property  of  the  Ala- 
bama Midland  passed  Into  the  hands  of  the 
Savannah,  Florida  &  Western  and  Southern 
Express  Company,— or  the  Plant  Investment 
Company,  which  has  a  controlling  Interest  in 
the  two  named,— except  as  to  the  subscrip- 
tion notes;  and  this  was  done  without  the 
knowledge  or  consent  of  defendant,  and  de- 
prived the  stock  that  might  be  received  by 
him  ftom  the  Alabama  Midland  of  any  value; 
and  therefore  the  stock  Is  utterly  worthless. 
If  issued  by  Woolfolk,  or  the  Alabama  Mid- 
land as  then  organized,  under  the  law.  Un- 
der the  trade  made  between  the  Alabama 
Midland,  as  engineered  and  dictated  by  Wool- 
folk,  and  the  said  purchasers,  it  is  now  out  of 
the  power  of  Woolfolk  and  the  Alabama  Mid- 
land, as  organized,  and  to  which  defendant 
snbscrtbed,  to  issue  to  defendant  any  stock 
whatever  of  any  value,  and  theref  eve  his  sub- 
scription and  note  are  without  consideration 
and  void. 

Further:  PlalntlfT,  In  direct  violation  of  Its 
charter,  making  Balnbrtdfe  Its  tennlaal  point. 


has  without  the  consent  of  defendant  chan- 
ged the  same  to  Thomasvllle. 

Further:  Plalntlir,  without  the  consent  ttt 
defendant,  instructed  its  canvassers  for  8at>- 
scriptlon  to  its  capital  stock  to  take  the 
names  and  notes  of  insolvent  and  worthless 
parties,  which  they  did,  to  the  Injury  and  in 
fraud  of  defendant 

Further:  By  the  charter  of  plaintilf  It  Is 
compelled  to  keep  its  principal  office  in  Bain- 
bridge,  unless  a  majority  of  the  board  of 
directors,  after  notice  given  as  reaulred  by 
the  charter,  move  the  office  to  some  otber 
point  The  change  has  never  occurred  in  the 
manner  required  by  the  charter,  nor  does 
the  corporation  keep  Its  principal  office  in 
Balnbrldge,  but  keeps  it  In  Montgomery,  Ala. 
This  provision  in  the  charter  was  one  of  the 
reasons  Inducing  defendant  to  subscribe  t* 
the  stock  and  give  the  note,  because  the 
maintenance  of  the  chief  office  in  Bainbridge, 
where  he  resides,  would  largely  increase  his 
property  and  the  prosperity  of  the  town. 
Said  change  was  made  without  his  consent 
and  against  his  interest  and  in  violation  of 
his  contract  and  the  charter,  and  all  of  these 
objections  and  wrongs  done  by  plaintltr,  in 
furtherance  of  the  failure  of  consideration  of 
the  note,  were  communicated  to  plaintiff  be- 
fore payment  was  legally  demanded  of  him. 

Farther:  PlainttfT,  in  violation  of  its  char- 
ter as  granted  by  the  state  of  Georgia,  and 
under  which  it  operated,  has,  either  by  ab- 
solute sale  of  the  entire  property,  or  by 
transfer  of  a  majority  of  its  stock,  or  by  a 
traffic  arrangement  placed  its  entire  busi- 
ness and  management  In  the  hands  of  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany, or  the  Plant  Investment  Company,  ei- 
ther by  themselves  or  in  connection  with  other 
corporations,  and  has  thereby  defeated  the 
competition  that  the  facilities  of  said  line 
would  naturally  suggest  and  create.  This 
was  done  without  defendant's  consent  or 
knowledge,  and  plainticr  has  therefore  vio- 
lated the  contract  by  violating  the  charter 
and  the  law. 

Further:  At  the  time  he  signed  the  sub- 
scription and  note,  it  was  represented  to 
him,  by  Woolfolk  and  other  general  officers 
of  plaintiff,  that  Bainbridge  should  be  the 
terminus  of  the  road,  and  that  by  reason  of 
a  borrowing  arrangement  they  had  made  with 
the  Plant  Investment  Company,  the  Savannah, 
Florida  &  Western  RaUway  Company,  and 
the  Southern  Express  Company  this  autono- 
my and  airangement  could  not  and  would 
not  be  changed  within  four  years  from  the 
completion  of  the  road,  whereas  plaintiff  has 
made  arrangements  either  with  one  or  all  of 
said  corporations  by  which  the  terminus  of 
the  road  will  practically,  so  far  as  running 
of  trains  and  the  traffic  is  concerned,  be  in 
Thomasvllle,  instead  of  Bainbridge.  One  of 
the  main  inducements  which  impelled  defend- 
ant to  sign  the  note  and  make  the  subscrip- 
tion was  that  Balnbrldge  should  be  the  ter- 
minus of  the  road,  and  not  otherwise,  for  had 
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It  not  been  for  this  arrangement  and  state- 
ment on  the  part  of  said  officers,  as  above 
stated,  he  would  not  have  made  the  sub- 
scription nor  signed  the  note. 

Further:  All  the  work  specified  aa  a  con- 
dition in  the  note  was  not' completed  within 

the  time  specified,  to  wit,  by  the day 

of ,  18—,  and  therefore  the  note  is  void 

and  of  no  effect,  according  to  the  terms 
thereof. 

Further:  Defendant  has  never  acted  as  a 
stockholder  of  plaintifr,  nor  has  he  ever  been 
recognized  as  such  in  any  manner. 

Further:  The  note  sued  on  is  not  the  prop- 
erty of  plaintiff,  but  is  yet  in  the  control 
and  custody  of  the  Alabama  Terminal  & 
Improvement  Company,  of  which  Woolfolk 
is  the  president  and  controlling,  and  he  and 
his  company  are  fraudulently  urging  the  suit, 
and  not  a  doUar  of  Interest  therein  belongs 
to  plaintiff. 

Further:  That  payment  of  the  note  was 
not  demanded  of  the  defendant  at  Troy,  Ala., 
as  required  therein.  (The  note  was  payable 
at  the  banking  house  of  Farmers'  &  Mer- 
chants' Bank,  Troy,  Ala.,  to  be  paid  in  cash 
on  demand  at  maturity.) 

Calhoun,  Bang  &  Spalding,  W.  M.  Ham- 
mond, Townsend  &  HarreU,  and  Russell  & 
Russell,  for  plaintiff  in  error.  Donalson  & 
Hawes  and  Harrison  &  Peeples,  for  defend- 
ant in  error. 

PER  CURIAM.   Judgment  affirmed. 

(94  Oa.  446) 

ROME  B.  CO.  T.  BABNETT. 

(Snpreme  Court  of  Georgia.    March  26,  1894.) 

Oivn.  Action  fob  Homicide  —  Dbqkbe  of  Pboof 

—CoNTiscANOB— Absence  of  Witness— Crkd- 

iBiLiTT  OF  Witness— Review  on  Afpsau 

1.  The  denial  of  a  continuance  where  the 
8ole  ground  of  the  application  was  the  absence 
of  a  nonresident  witness,  whose  testimony 
might  have  been  taken  by  interrogatories,  bat 
was  not,  the  movant  having  relied  npon  hia 
promise  to  attend  court,  and  showing  as  an 
excuse  for  his  nonattendance  that  he  was  hin- 
dered by  providential  cause,  was  certainly  no 
abuse  of  discretion. 

2.  It  is  no  cause  for  a  new  trial  that  coun- 
sel read  reported  cases  to  the  court,  and  com- 
mented upon  them,  in  arguing  a  question  of  law 
to  the  court,  whether  this  was  done  in  the  hear- 
ing of  the  jury  or  not 

3.  In  a  civil  action  against  the  master  for 
damages  for  a  willful  or  reckless  homicide  com- 
mitted by  his  servant,  it  is  not  requisite  that 
any  element  of  the  case  should  be  established 
with  such  certainty  as  to  leave  no  reasonable 
doubt  upon  the  minds  of  the  jury. 

4.  The  facts  in  evidence  did  not  render  it 
necessary  to  charge  the  jury  that  anything 
which  would  excuse  the  servant  ciiininaUy 
would  excuse  the  master  civilly. 

5.  Unless  a  particular  witness,  in  behalf 
of  the  plaintiff  below,  testified  truly,  the  ver- 
dict would  be  an  outrage  upon  justice.  The 
credibility  of  this  witness  was  attacked  by 
every  means  known  to  the  law,  including  con- 
tradiction by  another  witness,  etildence  of  bad 
character,  and  his  own  previous  affidavit  to 
a  written  report  of  the  facts,  at  variance  with 
his  testimony  at  the  trial,  xet  the  jury,  if  not 
themselves  corrupt,  must  have  believed  him,  for 
they  found  for  the  plaintiffj  and,  the  conrt  be- 


low having  ai^roved  their  finding,  this  court  is 
constrained  by  law  to  acq^niesce.  Belatively  to 
the  revising  powers  of  tins  court,  the  jury  are 
the  exclusive  judges  of  the  credibility  of  wit- 
nesses. The  law  provides  for  setting  aside 
judgments  obtained  by  penury  after  conviction 
of  that  offense. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Mrs.  Mattle  Bamett  against  the 
Rome  Railroad  Company  for  damages.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

The  following  Is  the  official  report: 

After  the  decision  in  this  case,  as  reported 
In  80  Ga.  718,  15  S.  B.  630,  another  trial  was 
had,  resulting  in  a  verdict  for  $5,000  in  the 
plaintiff's  favor.  So  much  of  the  declarsr 
tlon  as  claimed  punitive  damages  was  strick- 
en from  the  declaration.  The  defendant 
moved  for  a  new  trial,  on  the  grounds  that 
the  verdict  was  contrary  to  law  and  evi- 
dence, and  was  excessive,  and  on  other 
grounds  to  be  stated.  The  motion  was  over- 
ruled, and  exception  was  taken.  The  spe- 
cial grounds  are  as  follows:  Refusal  to  con- 
tinue the  case  on  the  following  statement, 
made  in  his  place  by  defendant's  counsel: 
Ashley,  a  material  witness  for  the  defendant, 
was  absent  without  permission,  direct  or  In- 
direct, of  defendant,  its  agents  or  attorneys. 
Counsel  expected  to  be  able  to  get  the  testi- 
mony of  the  witness  at  the  next  term.  The 
application  for  continuance  was  not  made  for 
the  purpose  of  delay,  but  to  enable  defendant 
to  get  the  testimony  of  the  absent  witness. 
Ashley  was  an  employe  of  the  Central  Rail- 
road Company,  running  as  an  engineer  from 
Oriffln  to  Chattanooga  and  return,  spending 
half  the  time  in  Oriffln  when  not  on  the  road, 
and  half  in  Chattanooga.  He  had  agreed  to 
attend  the  trial.  There  was  a  courtesy  be- 
tween the  railroads  to  always  send  their 
employes  to  testify  in  behalf  of  other  rail- 
roads, and  to  give  them  leave  of  absence  and 
transportation  for  that  purpose.  Counsel  had 
frequent  personal  assurance  from  Ashley 
that  he  would  come  promptly  wbenew  the 
case  was  called  for  trial.  Promptly  upon 
counsel's  return  from  Florida,  where  he  had 
been  for  his  health,  and  about  a  week  be- 
fore the  trial  of  this  case,  be  made  inquiry 
for  Ashley,  and  learned  that,  several  days 
prior  to  the  Inquiry,  Ashley  had  obtained 
leave  of  absence  from  the  Central  Railroad 
Company,  and  had  gone  to  Hot  Springs  on 
account  of  his  health,  and  would  be  there  a 
month,  when  he  would  return.  He  was  ab- 
sent solely  on  account  of  his  health;  and 
affiant  had  every  reason  to  believe,  and  did 
believe,  that  but  for  his  sickness  he  would 
have  attended  the  trial;  and  affiant  felt  sure 
that.  If  the  case  was  passed  for  a  few  wedcs, 
he  would  be  able  to  obtain  the  testimony  of 
the  witness.  Defendant  expected  to  prove 
by  the  witness  that,  frequently  after  the  ac- 
cident resulting  in  the  death  of  Bamett,  Joe 
Herrick  had  stated  to  him  that  no  one .  qn 
the  engine  saw  Bamett  in  time  to  stop;  that 
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^e  (HeirlCk)  did  not  Bee  him  at  all,  u  he 
waa  down  on  the  deck  of  the  engine  firing  at 
the  time;  that  he  did  not  know  he  waa 
there  until  after  the  accident  Oy&e  objec- 
tion of  defendanf  8  counsel,  the  court  permit- 
ted the  plalntllTB  counsel,  during  the  course 
of  his  opening  argument  to  the  court  and 
J11I7,  to  read  at  length  the  statement  of 
facta  and  the  decision  in  the  case  of  Railroad 
Co.  ▼.  Denson,  8i  Ga.  774.  11  B.  B.  1039,  con- 
tending that  the  facta  of  the  Denson  Case 
were  analogous  to  the  facts  of  the  case  on 
trial,  and  the  decision  thereon  controlled  the 
case  on  trIaL  Plaintiff's  counsel  was  dis- 
cussing the  decision  of  the  supreme  court  in 
this  Bamett  Case,  as  contained  In  the  second 
and  third  headnotes,  Ita  meaning  and  Inter- 
pretation, and.  In  so  doing,  read  from  the 
Denson  Case  as  throwing  light  upon  the  Bar- 
nett  decision.  The  reading  and  comments 
were  addressed  to  the  court  alone,  no  part 
of  them  to  the  jury,  though  both  were  in 
the  presence  and  hearing  of  the  jury.  Re- 
fusal to  give  the  following  InstructlonB  to 
the  Jury,  as  requested:  "If,  In  the  considera- 
tion of  the  Issue  as  to  whether  the  engineer 
was  guilty  of  willful  homicide,  you  should 
have  a  reaaonable  doubt  as  to  his  guilt,  yoa 
will  give  the  railroad  company  the  benefit 
of  that  doubt"  (Plaintiff's  coimsel  had  con- 
tended to  the  jury  that  It  was  not  Incumbent 
on  them  to  believe  that  the  engineer  was 
guilty  of  a  willful  homicide  beyond  a  reason- 
able doubt)  "In  this  case  you  cannot  find 
for  the  plaintiff  unless  you  believe  beyond  a 
reasonable  doubt  that  George,  the  engineer, 
was  guilty  of  mui-der  or  some  other  Indicta- 
ble offense.  I  charge  you,  gentlemen,  that 
in  considering  the  guilt  or  Innocence  of  the 
engineer,  the  railroad  company  would  be  en- 
titled to  all  reasonable  doubt;  and  If,  after 
considering  all  the  evidence  In  the  case,  you 
have  a  reasonable  doubt  of  his  guilt  then  It 
would  be  your  duty  to  give  the  railroad  com- 
pany the  benefit  of  the  doubt  and  find  for 
tlie  defendant  Anything  that  would  excuse 
the  engineer  criminally  would  excuse  the 
railroad  company  civilly." 

W.  W.  Brookes  and  W.  T.  Tnmbull,  for 
plaintiff  in  error.  Wright  Meyerhardt  & 
Wright  and  O.  N.  Featherston,  for  defendant 
in  error. 

PER  CURIAM.   Judgment  affirmed. 


(»4  0a.  460) 

COLLINS  ▼.  CAMP,  Sheriff,  et  aL 

(Bnpteme  Court  of  Georgia.    April  2,  1884.) 

BOMMONS  —  Bbkvios   on   Detensant's  Wira  — 

Wbbh  Buffioibst — Jdstigb's  Exbcu- 

TION — VaLIDITI. 

1.  Where  a  married  man,  having  a  perma- 
oent  abode  in  tliis  state,  determined  to  change 
kis  residence  and  establish  it  in  a  distant  state, 
and,  with  tiie  avowed  intention  of  doing  so, 
took  hla  departure,  bat  left  hia  wife  (who  was 
•li  of  his  family)  here,  where  she  remained  un- 
-^M^eas  in  a  suit  brought  against  liim 


was  served  by  leaving  a  copy  with  her  at  the 
same  abode  he  occupied  with  her  when  lie  left 
which  abode  she  continued  to  occupy,  sach  serv- 
ice was  effectual;  there  being  no  evidence  that 
he  had  acquired  a  residence  elsewhere,  or  even 
that  he  ever  reached  the  state  to  which  he  in- 
tended to  remove,  and  no  evidence  that  he  in- 
tended to  abandon  his  wife.  The  service  waa 
made  witliin  the  same  calendar  month  in  which 
the  defendant  in  the  process  left  this  state,  and 
his  wife  did  not  leave  until  more  tlian  a  month 
after  the  service  waa  effected. 

2.  An  execution  regularly  iasued  by  a  Jna- 
tlce  of  the  peace,  and  purporting  to  l>e  founded 
upon  a  lodgment  rendered  in  a  justice's  court 
la  prima  facie  valid,  and  no  invalidity  of  it  is 
established  by  the  production  of  the  justice's 
docket,  in  wliich  the  entry  of  judgment  shows 
the  names  and  order  of  the  parties,  the  iasuing 
and  service  of  aummona,  the  fact  that  the  suit 
was  founded  upon  a  note,  and  an  entry  of  Jndg- 

ment    thua:       Judgment    in    favor    of    

against  for    principal,  $57.46;    interest 

8  %  from  date  of   note, ;    intereat   after 

judgment  at  8  per  cent  per  annum,  :  at- 

tomey'a  fees,  10  %  on  principal  and  interest 


.  cost 
O.  C.  Thompson,  J, 


This  17th  day  of  Aagnsli 
P.   Execution  isaued 


1886. 

23rd  of  Angust,  1886,  "-^e  execution  conform- 
ing in  all  material  respecta,  induding  its  date^  to 
the  docket  Any  ambiguity  of  the  docket  as 
to  the  party  in  whose  favor,  or  the  party 
against  whom,  the  judgment  was  rendered,  is 
sufficiently  solved  by  the  execution  itself. 
(Syllabna  by  the  Court) 

Error  from  superior  court  Campbell  eoim- 
ty;   S.  W.  Harris,  Judge. 

Action  by  J.  D.  Collins  against  J.  L.  Camp, 
sheriff,  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

T.  W.  Latham,  for  plaintiffs  in  error.  3. 
F.  Gollghtly,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(M  o«.  ns) 
ADAMS  V.  BANK  OF  STEWART  COUNTY. 
(Supreme  Court  of  Georgia.    April  9,  1894.) 

New  Trial— Dibmisbai.  or  Morioir. 

1.  In  a  joint  action  against  the  maker  and 
the  indoraers  of  a  promiaaory  note,  the  verdict 
being  for  the  plaintiff,  as  against  the  indora- 
ers, but  for  the  other  defendant  the  maker, 
and  the  plaintiff  having  moved  for  a  new  trial, 
it  was  no  cause  to  dismiss  the  motion,  at  the 
instance  of  the  maker,  that  service  of  the  mo- 
tion was  not  made  upon  the  indoraers.  As  the 
contract  of  the  maker  and  that  of  the  indoraers 
were  separate  and  distinct  contracts,  a  new 
trial  could  he  granted  as  to  the  maker  without 
setting  asAde  the  verdict  as  to  the  indoraers. 

2.  The  general  rule  as  to  the  first  grant 
of  a  new  trial  applies. 

(Syllabua  by  the  Court) 

Error  from  superior  court  Chattahoochee 
county;   W.  B.  Butt  Judge. 

Action  by  the  Bank  of  Stewart  County 
against  T.  M.  Adams  and  others.  There  was 
a  judgment  for  defendant  Adama,  and  from  a 
judgment  granting  plaintiff  a  new  trial  de- 
fendant Adams  brings  error.   Affirmed. 

The  following  is  the  official  report: 

Suit  waa  brought  by  the  Bank  of  Stewart 
County  against  T.  M.  Adams,  as  maker,  and 
J.  E.  Biviua  and  W.  E.  Murphey,  as  Indonwa. 


Digitized  by 


Google 


Ga.) 


GARKABD  v.  HULL. 


8B7 


on  a  protnlasory  note  for  91>354.17  principal, 
payable  to  the  order  of  Blrlns,  at  the  Bank 
of  Cordele,  and  reciting  that,  to  secure  Its  pay- 
ment, 14  sbares  of  the  capital  stock  of  that 
bank  are  left  as  collateral,  the  same  subject  to 
public  or  private  sale  'vrltbont  notice  if  this  pa- 
per is  not  paid  when  due.  Blvlns,  though 
■erred,  made  no  defosse.  Murphey  pleaded 
the  general  issue,  and  Adams  filed  a  special 
plea,  on  which,  under  conflicting  evidence, 
the  jury  found  In  his  favor,  but  found  for  the 
plaintiff,  as  against  the  indorsers.  The  plain- 
tur  moved  for  a  new  trial  on  the  grounds  that 
the  rodlct  was  contrary  to  the  evidraice, 
without  evidence  to  support  it,  decidedly  and 
BtronsJy  against  the  weight  of  evidence,  and 
contrary  to  the  prlndplea  of  Justice  and  eq- 
uity. The  motion  was  served  on  Adams,  but 
not  on  either  of  the  other  defendants.  At  the 
time  fw  hearing,  Adams  moved  to  dismiss  the 
the  motion  for  a  new  trial  because  the  other 
defendants  were  necesaory  parties  thereto, 
but  had  not  been  served,  nor  waived  service; 
the  verdict  and  Judgment  being  one  in  favor 
of  Adams,  and  against  BMns  and  Murphey, 
and  the  motion  proceeding  against  Adams 
only.  The  motion  to  dismiss  waa  overruled, 
and  the  motion  for  a  new  trial  was  sustained, 
to  which  rulings  Adams  excepted.  His  spe- 
cial plea  was,  in  substance,  as  follows:  On 
April  2,  1891  (the  date  of  the  note  sued  on), 
he  made  a  contract  wltti  Blvlns  for  the  pur- 
chase of  50  shares  of  stock  of  the  Bank  of 
C!ordele,  paid  Blvlns  $3,000  in  cash,  and  gave 
a  note  for  $l,0iL66,  due  September  2,  1881, 
and  the  note  sued  on,  due  February  2,  1892. 
Contemporaneously  therewith  he  entered  into 
a  written  contract  (setting  It  forth),  whereby 
Blvlns  agreed  that  If  Adams  wished  to  sever 
his  connection  with  said  bank  on  or  before 
February  2, 1892,  and  did  so,  he  would  repur- 
chase said  stock  from  Adams,  with  10  per 
cent  profit  to  Adams,  dividends  on  the  stock 
received  by  Adams  In  the  meantime  to  be 
considered  as  profits  on  the  stock.  In  pursu- 
ance with  the  contract  of  purchase,  Blvlns 
transferred  to  Adams  36  shares,  and  retained 
14  shares,  which  latter  number  he  attached 
to  the  note  sued  on,  as  security  for  the  pur- 
chase money,  provided  Adams  elected  not  to 
sever  his  connection  with  said  bank  in  ac- 
cordance with  the  terms  of  said  written  con- 
tract Said  14  riiares  have  never  been  trans- 
ferred to  Adams,  nor  has  title  to  the  same 
ever  vested  in  him,  but  the  same  was,  and 
still  Is,  so  far  as  he  knows,  in  Blvlns.  In 
1891,  subsequently  to  the  making  of  the  con- 
tract aforesaid,  he  notified  Blvlns  that  he 
would  8ev»  his  connection  with  said  bank, 
and  claim  the  right  guarantied  to  him  under 
said  contract,  when  Blvlns  insisted  that  be 
hold  on  until  February  2, 1892,  promising  Ad- 
ams that  he  would  not  dispose  of  the  note 
held  by  Blvlns,  before  described.  Shortly 
thereafter  he  again  notified  Blvlns  that  be 
would  sever  his  connection  with  said  bank 
on  or  before  February  2,  1892,  and  to  hold 
Mmself  In  readiness  to  comply  with  his  con- 


tract of  repurchase.  On  February  2,  1892,  he 
did  sever  his  connection  with  said  bank,  and 
at  the  same  time  transferred  to  Blvlns  the 
stock  which  had  been  transferred  to  him,  and 
demanded  the  money  paid  by  him  to  Blvlns, 
and  a  surrender  of  the  notes  which  had  been 
given  to  him  by  Adams.  Blvlns  refused  to 
to  accept  the  stock,  and  refused  to  pay  him 
the  money  therefor,  and  to  return  to  Adams 
said  notes.  PlalntifF  Is  not  the  bona  fide  own- 
er of  the  note  sued  on,  but  the  possession  of 
the  same  was  a  part  of  a  scheme  entered  into 
on  the  part  of  Blvlns  and  Murphey  and  plain- 
tlfl,  In  order  to  d^raud  Adams  out  of  the 
amount  represented  by  the  note.  Blvlns  la 
Insolvent  The  stock  In  the  Bank  of  Cordele 
Is  almost  If  not  entirely,  worthleea  Blvens 
knew  this  at  the  time  he  contracted  to  sell  It 
to  defendant,  Blvlns  having  been  cashier  of 
said  bank  for  a  long  time  prior  to,  and  wl&ln 
a  few  days  of  the  time  of,  said  contract  Blvlns 
represented  said  stock  to  be  worth  $110  for 
every  $100  of  Its  stock,  and  Adams,  relying 
upon  said  representations  (which  were  false), 
made  the  contract  of  purchase.  The  stock 
was  of  little  or  no  value.  Wherefore,  the  con- 
sideration of  the  note  sued  on  wholly  failed. 
Murphey,  to  whom  Blvlns  transferred  the  note, 
knew  of  the  failure  of  consideration  thereof, 
and  of  the  contemporaneous  contract  above 
set  forth,  and  of  Adams'  Intention  to  claim 
the  fulfillment  thereof,  before  said  note  was 
transferred  to  him;  and  plaintiff  had  like 
notice  before  the  note  was  Indorsed  to  it  by 
Murphy. 

Peabody,  Brannon,  Hatcher  &  Martin,  for 
plaintiff  in  error.  Watts  &  Hlckey  and  OPhom- 
ton  &  McMlchael,  tor  defendant  in  error. 

PBB  CURIAM.   Judgment  affirmed. 


(92  Ga.  787) 

GARKARD  v.  HUIjIi  et  al. 

(Snpreme  Court  of  Georgia.    Jan.  27, 1894.) 

Rbb  Judicata.— EiiTBOT  on  Pbbsohs  not  Fabtiu 
— FuBoa^BSB  or  Lano  —  Nonos  of  Kqhitibb— 

POBSBBSION  BT  IliSBIED  COOPLB— PBB8VMFTIONS 
— BVIDBHOa. 

1.  Altbongfa,  by  tiie  dlamlBsal  of  a  UU  In 
eqolty  on  general  demnrm',  it  may  have  been 
adjudicated  that  as  between  the  complainant 
and  the  defendants  In  that  bill,  the  title  to  cer- 
tain land  was  not  in  the  complainant;  this  was 
no  adjudication  upon  the  qnestion  of  title  aa  be- 
tween the  complainant  and  vendees  of  the  de- 
fendants, who  field  under  a  deed  from  the  latte* 
made  before  the  bill  was  filed. 

2.  Where  husband  and  wife  lived  togethei 
npon  a  tract  of  land  to  which  neither  of  them 
had,  nor  ever  had,  the  legal  title  (the  wife,  how- 
ever, claiming  the  land  aa  her  own  by  Tirtne 
of  a  secret  equity),  the  mere  fact  of  her  llvinv 
upon  the  land  with  her  hnaband  was  not  sufB- 
cient  to  defeat  a  perfect  legal  title  in  another 
who  purchased  without  knowledge  or  notice  of 
her  equity,  or  of  the  fact  that  she  claimed  to 
be  owner,  and  when  inqairy  would  have  shown 
that  the  husband  occupied  the  land  aa  tenant  of 
one  from  whom  the  purchaser  derived  title,  this 
title  being  consistent  with  such  tenancy,  and 
the  tenancy  being  inconsistent  with  the  wife's 
alleged  eqniljr.     In  sudi  case  the  hnaband  alon» 
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shoald  be  treated  aa  the  petaou  In  actnal  poo- 
■easion. 

3.  It  waa  error  to  allow  a  witness  who  was 
the  maker  of  an  abs(^ute  deed,  the  considera- 
tion of  which,  oi  expressed  on  its  face,  was 
$2,500,  to  testify  that  when  be  signed  the  deed 
he  thought  it  was  a  mortgage  given  to  secure 
$400;  tliia  evidence  being  offered  to  impeach 
the  deed,  as  against  a  subsequent  bona  fide  pur- 
diaser  for  value. 

(a)  Error  assigned  upon  the  admission  of  oth- 
er evidence  cannot  be  considered,  it  not  appear- 
ing  what,  if  any,  objections  were  made  to  it 
when  offered. 

4.  The  coart  committed  no  error  in  grant- 
ing a  new  trial. 

(Syllabus  by  the  Court) 

Error  to  superior  court,  Hancock  county; 
McWborter,  Judge. 

Execution  proceedings  by  Hull  A  Tobin, 
BurvlTors  of  the  firm  of  George  R.  Sibley  & 
Co.,  against  Pierce  &  Culver  and  L.  Pierce 
and  O.  P.  Culver,  and  Mrs.  Ann  E.  Oarrard, 
as  claimant.  Judgment  for  plalntiefs,  and 
claimant  brings  error.    AfSrmed.     '  ^ 

Reese  &  Little,  for  plaintiff  In  mtof.  J.  A. 
Barley,  J.  T.  Jordan,  and  R.  H.  Le^rls,  for 
defendants  in  error. 

liUMPEIN,  J.  This  was  a  claim  case  In 
wblch  Hull  &  Tobln,  survivors  of  the  firm  of 
George  R.  Sibley  &  Co.,  were  plaintiffs  In  ex- 
ecution, and  Mrs.  Ann  B.  Garrard  was  the 
claimant  The  defendants  In  &.'  fa.  were 
Pierce  &  Culver  and  L.  Pierce  and  G.  P.  Cul- 
yer.  The  Jury  found  for  the  claimant  and 
the  court  granted  a  new  trial. 

1.  It  appears  beyond  dispute  that  in  1881 
Beverly  Amos  owned  a  tract  of  land  known 
as  the  "Lawson  Place."  On  the  1st  day  of 
January,  1882,  Amos  conveyed  this  land  to 
Pierce,  Little  &  Co.  On  the  17th  of  March, 
1883,  W.  F.  Little,  W.  A.  Buckner,  and  G.  P. 
Culver,  members  of  tbe  firm  of  Pierce,  Little 
&  Co.,  quitclaimed  to  Lovlck  Pierce,  who  was 
the  remaining  member  of  this  firm,  their  en- 
tire Interest  in  this  land.  On  the  9tb  of 
April,- 1885,  Pierce  &  Culver  made  a  deed 
conveying  the  land  to  George  R.  Sibley  & 
Co.,  predecessors  of  Hull  &  Tobln,  which 
deed  was  recorded  on  tbe  8tb  day  of  April. 
188ft.  It  does  not  appear  why  Culver's  name 
was  affixed  to  this  deed,  tbe  entire  title  at 
the  time  of  Its  execution  being,  apparently. 
In  Lovlck  Pierce  alone;  bat  this  Is  immate- 
rial, and,  Indeed,  in  tbe  argument  here  this 
deed  was  treated  by  counsel  on  both  sides  as 
a  conveyance  from  Fierce  to  Sibley  &  Co. 
It  was  made  to  secure  a  debt  which  was  aft- 
erwards reduced  to  Judgment  In  favor  of 
Hull  &  Tobln,  survivors  of  Sibley  &  Co. 
There  was  also  In  evidence  a  deed  from  Sib- 
ley &  Oo.  to  the  defendants  In  execution,  dat- 
ed October  18, 1888,  and  recorded  October  24, 
1888,  which  contained  the  following  recital: 
"This  deed  being  executed  as  directed  by  tbe 
Judgement  and  decree  of  the  superior  court  of 
said  Hancock  county,  In  tbe  case  of  Hull  & 
Tobln,  survivors  of  George  R.  Sibley  &  Co., 
vs.  Pierce  &  Culver,  that  the  execntimi  found- 


ed on  tbe  Judgment  rendered  in  said  case 
against  said  Pierce  &  Culver  might  be  levied 
on  said  land,  and  the  same  be  sold  in  satis- 
faction thereof,  in  preference  to  all  other 
claims."  In  1887  Mrs.  Garrard  filed  a  blU 
against  Beverly  Amos,  Lovlck  Pierce,  and 
others,  alleging  that  the  land  in  question  was 
her  property,  and  praying  that  Amos  be  xe- 
quired  to  make  her  a  deed  to  the  same,  and 
that  the  two  deeds  first  above  mentioned  be 
canceled.  Sibley  &  Co.  were  not  made  par- 
ties to  this  bin,  nor  was  there  any  aUegation 
therein  as  to  the  deed  from  Pierce  &  Culver 
to  them.  At  the  October  term,  1888,  this  bill 
was  dismissed  on  general  demurrer.  In  the 
argument  here  it  was  insisted  that  this  dis- 
missal was  an  adjudication  that  the  title  to 
this  land  was  not  in  the  complainant,  Mrs. 
Garrard:  that  this  adjudication  was  binding 
upon  her  In  the  present  controversy,  and 
therefore,  as  between  herself  and  Hull  &  To- 
bln, the  question  of  title  waa  ree  adjudicata. 
Whatever  may  have  been  the  effect  of  the 
dismissal  of  the  bill  as  between  Mrs.  Oar- 
rard and  the  defendants  in  that  bill,  certain- 
ly nothing  was  tbereby  adjudicated  as  be- 
tween herself  and  the  plaintiffs  in  execution 
in  the  present  case.  It  must  be  borne  in 
mind  that  the  conveyance  from  Pierce  &  Cut 
ver  to  Sibley  &  Co.  was  made  before  the  bill 
of  Mrs.  Garrard  was  even  filed,  and  there- 
fore, relatively  to  that  bill  and  the  decree 
thereon,  there  is  no  privity  whatever  be- 
tween the  grantees  In  that  deed  and  the  de- 
fendants to  the  bill.  If  the  bill  bad  resulted 
in  a  decree  la  Mrs.  Garrard's  favor.  It  could 
not  be  contended  that  Sibley  &  Co.,  or  their 
successors  In  title,  would  be  estopped  by  it 
Not  having  been  parties  to  the  bill,  they  were 
In  no  way  bound  by  an  adjudication  against 
tbdr  predecessors  in  Utie,  rendered  In  a  pro- 
ceeding not  Instituted  till  after  tbe  deed  to 
Sibley  &  Co.  was  made.  Wbatever  may  have 
been  the  equities  existing  between  Mrs.  Oar- 
rard and  Pierce  &  Culver  with  reference  to 
this  land,  Sibley  &  Co.,  and  their  successors, 
could  not  be  affected,  one  way  or  the  other, 
by  tbe  result  of  litigation  over  matters  upon 
which  they  bad  not  been  heard,  and  as  to 
which  they  were  in  no  legal  sense  concerned. 
If,  as  between  Sibley  &  Co.  and  Mrs.  Gar- 
rard, the  former  would  not  have  been  bound 
by  a  decree  in  her  favor  upon  the  bill  she 
filed,  it  is  perfectiy  dear  that  as  to  them 
Mrs.  Garrard  Is  not  estopped  by  the  dismiss- 
al of  the  bin.  The  lltigaticm  between  herself 
and  the  respondents  in  that  bill  was,  as  to 
Sibley  &  Co.,  res  inter  alios  acta;  and,  of 
course,  Hull  &  Tobln  stand  In  the  same  po- 
sition as  Sibley  &  Co.  would  have  stood. 
The  proposition  that  the  question  of  Utie,  as 
between  the  claimant  and  the  plaintiffs  in  ex- 
ecution, is  not  res  adjudicata  because  of  the 
disposition  made  of  tbe  above-mentioned  bill, 
is  to  our  minds  absolutely  free  from  diffi- 
culty, and, 'in  otir  opinion,  requires  no  fur- 
ther argument  In  this  connection,  tbe  court 
charged  the  Jury  as  follows:  "If  yon  beUeve 
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from  the  evidence  that  the  bill  filed  by  Ann 
B.  Garrard  against  Pierce,  Little  &  Oo.  and 
I*  Pierce  covered  the  subject-matter  of  thlg 
litigation;  and  if  yon  further  believe  that 
the  same  Issues  involved  In  this  case  were 
actually  adjudicated  by  the  court  in  that 
case;  and  if  you  further  believe  that  the 
present  plaintiffs  in  fl.  fa.,  tuougn  not  parties 
to  that  case,  are  the  vendees  of  L.  Pierce  un- 
der a  deed  made  to  secure  a  debt,  and  that 
the  title  Is  yet  vested  in  L.  Pierce,— then  the 
former  Judgment  is  conclusive  of  the  ques- 
tions Involved,  or  that  could  or  should  have 
been  presented  by  due  diligence;  and  such 
Judgment  would,  in  that  event,  be  conclusive 
between  the  parties  thereto,  and  be  conclusive 
between  the  claimant  and  the  vendee  of  L. 
Pierce,  to  wit,  Hull  &  Tobln,  and  you  would 
be  authorized  to  find  the  property  subject" 
In  view  of  what  has  been  stated  above,  this 
charge  was  error.  Whether,  as  between  the 
parties  to  the  present  case,  the  question  of  ti- 
tle was  res  adjudicata,  should  not  hare  been 
submitted  to  the  Jury  at  all.  On  the  contra^ 
ry,  the  court  should  have  held  outright  that 
Mrs.  Garrard,  so  far  as  the  plaintiffs  in  exe- 
cution are  concerned,  was  not  estopped,  by 
the  dismissal  of  her  bill  in  the  former  case, 
from  setting  up  title  to  the  lana  in  aispute. 

2.  The  error  above  pointed  out,  being 
against  the  claimant,  would  be  no  cause  for 
setting  aside  a  verdict  in  her  favor.  Upon 
the  actual  merits,  however,  the  verdict  was 
wrong,  and  the  com-t  properly  granted  a  new 
trial.  It  appeared  beyond  controversy  that, 
at  the  time  the  deed  of  Pierce  &  Culver  was 
made  to  George  R.  Sibley  &  Co.,  they  took  it 
without  knowledge  or  notice  of  any  kind  that 
Mrs.  Garrard  either  owned,  or  claimed  to 
own,  the  land.  They  were,  in  the  strictest 
sense,  bona  fide  purchasers  for  value,  and 
without  notice  of  the  secret  equity  set  up  by 
the  claimant.  The  evidence  also  shows  con- 
clusively that  neither  Mrs.  Garrard  nor  her 
husband  at  that  time  had,  or  had  ever  held, 
the  legal  title  to  the  land.  The  fact  that  they 
were  living  together  upon  it  was  the  only  cir- 
cumstance tending  in  the  least  degree  to  con- 
vey notice  that  there  was  any  defect  ov  in- 
firmity in  the  title  conveyed  to  Sibley  &  Co* 
This  fact  was  not  of  itself  sufficient  to  defeat 
the  perfect  legal  title  wbicb  the  latter  ac- 
quired, the  more  especially  when  Inquiry  on 
their  part  would  have  shown  that  Mr.  Gar- 
rard occupied  the  land  as  the  tenant  of  Lov- 
idc  Pierce,  recognized  him  as  bis  landlord, 
and  paid,  or  agreed  to  pay,  him  rent  for  the 
land.  Pierce's  title  was  therefore  perfecUy 
consistent  with  Garrard's  tenancy;  but  that 
tenancy  was  entirely  Inconsistent  with  his 
wife's  alleged  equity.  The  general  rule  Is 
well  settied  in  this  state  that  when  husband 
and  wife  live  together  upon  land,  and  the 
husband  exercises  control  of  the  same,  the 
possession  is  presumptively  in  him,  as  the 
head  of  the  family,  and  sudi  Joint  residence 
would  not  alone  be  sufficient  to  give  notice  of 
.AOy  claim  of  Interest  In  the  land  by  the  wife. 


Primrose  v.  Browning.  69  Ga.  69;  Neal  v. 
Perkerson,  61  Ga.  346.  These  cases  have 
been  followed  by  later  adjudications  In  this 
court,  which  need  not  now  be  cited.  Tliere 
Is  nothing  in  the  facts  of  the  present  case  to 
take  it  out  of  the  general  rule  above  stated. 
We  have  not  stated  nor  discussed  the  facts 
relied  upon  by  Mrs.  Garrard  in  support  of 
her  equitable  claim  to  the  land.  It  is  not 
necessary  to  do  so,  because,  even  if  It  be  true 
that,  as  against  Pierce,  Littie  &  Co.,  or  any 
of  the  members  of  that  firm,  her  equity  would 
be  perfect,  we  are  satisfied  that,  under  the 
undisputed  facts  presented  by  the  record,  it 
could  not,  for  the  reasons  stated,  be  sustained 
as  against  the  plaintiffs  in  execution.  The 
evidence  demanded  a  finding  by  the  jury  that 
the  property  was  subject  to  the  execution, 
and  a  verdict  to  the  contrary  cannot  stand. 

3.  The  court,  over  the  objection  of  counsel 
for  the  plaintiffs  In  execution,  allowed  Bever- 
ly Amos  to  testify  that  when  he  made  the 
deed  t^y  Pierce,  Littie  &  Co.,  in  1882,  he 
thought  it  was  a  mortgage  given  to  secure  a 
debt  for  $400.  The  deed  was  absolute  on  its 
face,  and  expressed  a  consideration  of  $2,500. 
The  evidence  of  Amos  in  this  regard,  if  ad- 
missible in  any  event,  certainly  was  not  so 
as  against  Hull  &  Tobln,  successors  In  titie 
to  Sibley  &  Co.,  who  were,  as  has  been  shown, 
bona  fide  purchasers  for  value  of  the  land 
covered  by  the  deed.  This  deed  had  been 
recorded  nearly  three  years  before  the  land 
was  conveyed  to  Sibley  &  Co.,  and  they  had 
a  right,  in  the  absence  of  notice  to  the  con- 
trary, to  rely  upon  the  deed  as  an  absolute 
conveyance  of  the  land.  In  the  motion  for  a 
new  trial,  error  was  assigned  upon  the  ad- 
mission of  other  evidence,  but  it  does  not  ap- 
pear what,  if  any,  objections  were  made  to 
the  same  when  offered,  and  therefore  the  al- 
leged error  cannot  be  considered. 

4.  The  court  below  was  doubtiess  satisfied 
that  the  verdict  was  contrary  to  law  and  the 
evidence,  In  which  opinion  we  concur,  and 
the  granting  of  a  new  trial  Is  fully  approved. 
Judgment  affirmed. 


(M  Ga.  480) 
RADCLIFFB  v.  BILEHS  «t  aL 
(Supreme  Court  of  Georgia.    April  9,  1804.) 

Action  on  No»b — Defensbb — Fbaud— Nbgli- 

esNoa. 

L  In  an  action  by  the  payee  upon  a  pcom- 

tssory  note  in  any  court,  whether  of  law  or 

eqaity,  it  is  a  good  defense  that  the  note  was 

without  consideration,  and  procured  by  frand. 

2.  One  wlio  executes  and  delivers  a  prom- 
issory note  without  reading  or  knowing  its 
contents  cannot  avoid  liability  thereon  because 
he  acted  ignorantly,  without  showing  some 
Jnstiflcatlon  of  his  ignorance,  either  by  reason 
of  his  inability  to  read,  or  by  some  misleading 
device  or  contrivance  amounting  to  fraud  on 
the  part  of  the  person  with  whom  he  was  deal- 
ing. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Jndge. 
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Petition  by  Gkorge  W.  Raddlffe  against 
James  S.  Radcliffe  and  others.  There  was 
a  jndgment  dismissing  the  petition,  and  i>etl- 
tloner  brings  error.  Affirmed. 
The  following  Is  the  official  report: 
George  W.  Radcliffe  presented  his  petition 
against  James  S.  Raddlffe  and  3.  B.  Biles 
&  Bro.,  to  the  Judge  below,  and  asked  for 
the  usual  order  nisi  as  In  cases  for  injunction. 
The  Judge  refused  to  entertain  the  petition, 
or  sanction  it;  holding  that  there  was  no 
equity  in  It,  and  that  the  facts  alleged  there- 
in could  avail  petitioner  as  well  at  law  as 
in  equity.    To  this,  petitioner  excepted.    The 

petition  alleged:    On  the day  of , 

1890,  Biles  &  Bro.  left  with  Tames  S.  Rad- 
cliffe 16  mules,  with  some  agreement  or  un- 
derstanding, as  petitioner  has  been  Informed 
and  believes,  to  the  effect  that  James  S. 
should  sell  the  moles  on  credit,  and  all  over 
$100  each,  received  from  the  sale,  should 
be  divided  equally  between  him  and  them, 
they  paying  for  feed  and  attenttoa.  to  the 
mules.  About  a  year  afterwards,  J.  B.  Biles 
came  to  petitioner,  with  James  S.,  and  stated 
to  petlUoner  that  be  wished  to  sell  to  James 
3.  all  the  mules  which  had  not  been  soldi- 
some  six  or  seven,— and  all  the  notes  for 
those  which  had  been  sold,  and  asked  peti- 
tioner if  he  woTdd  stand  security  of  James 
S.  on  a  note  for  the  same,  amounting  to 
some  $2,000.  Petitioner  flatly  refused  to  do 
so,  and  thereupon  agreed  with  Biles  that  he 
would  stand  the  security,  and  guaranty  that 
James  S.  would  fully  comply  with  the  con- 
tract before  set  oat;  that  is,  that  James  S. 
should  fully  account  with  Biles  and  Bro.  re- 
specting any  mules  he  had  sold  on  their  ao- 
cotmt,  or  turn  over  to  them  any  rates  or  mort- 
gages for  which  the  mules  might  have  been 
sold.  Thereupon,  Biles,  representing  Biles 
&  Bro.,  agreed  to  this  arrangement,  and  It 
was  then  and  there  agreed  that  James  S. 
and  Biles  should  draw  up  a  paper  to  carry 
out  this  agreement  Thereupon,  Biles  and 
James  S.  left  petitioner,  in  order  to  do  so, 
and  soon  returned,  presenting  a  paper  signed 
by  James  S.,  stating  that  the  matter  had 
l>een  fixed  up.  Believing  the  paper  contain- 
ed the  agreement  he  had  made  with  J.  S.  and 
Biles,  petitioner  signed  it,  whereas  It  did  not 
contain  the  agreement,  but,  as  he  afterwards 
teamed,  was  two  promissory  notes  for  (1,000 
each.  This  was  a  fraud  upon  him,  as  de- 
fendants well  knew.  He  believed,  when  he 
signed,  he  was  only  signing  an  agreement 
that  J.  S.  should  turn  over  the  unsold  mules, 
and  all  notes  and  mortgages  he  took  for 
mules  sold,  and  account  for  all  money  he 
received  from  sale  of  mules.  Notwithstand- 
ing the  facts  aforesaid,  Biles  &  Bro.  have 
sued  him  upon  the  notes,  in  the  city  court  of 
Columbus,  which  suit  Is  still  pending,  and, 
unless  he  can  have  the  equitable  Interfer- 
ence of  the  superior  court,  will  obtain  Judg- 
ment against  him.  Inasmuch  as  he  cannot 
have  adequate  relief  In  a  court  of  law,  and 
particularly  as  said  city  court  of  Columbus 


has  no  equity  power,  and  as  he  can  only 
have  full  and  adeqtiate  relief  in  the  superior 
court  which  alone  can  exercise  equity  Juiia- 
dictlon,  he  prays  that  the  notes  be  reformed, 
and  the  agreement  made,  as  alleged,  between 
him,  James  S.  and  Biles  &  Bro.  be  set  up  as 
the  true  contract  between  the  parties.  He 
offers  fully  to  comply  with  the  sama  He 
further  prays  that  said  action  be  perpetually 
enjoined;  for  general  relief  and  process; 
waiving  discovery.  With  this  petition  was 
the  affidavit  of  petitioner  that  the  facts  set 
forth,  so  far  aa  they  concerned  bis  acts,  were 
true,  of  his  own  knowledge,  and  so  far  ■• 
they  concerned  the  acta  of  others  he  believed 
them  to  be  true. 

Blandford  &  Grimes,  for  plaintiff  In  error, 
little  &  Wlmblsb,  for  defendants  In 


PER  CURIAM.   Judgment  afOrmed. 


«i  o*.  my ' 
MAUND  et  aL  T.  MAUND  et  bL 
(Supreme  Court  of  Georgia.    April  9,  1894.) 

Bale  of  Land  bt  Exboutors — Petition — A*- 
swER  or  Heiks. 
Where  a  will  was  proved  in  common 
form,  and  the  executors  thereafter  filed  in  the 
superior  court  a  petition  for  leave  to  sell  cer- 
tam  lands  of  the  testator  for  the  pnrpose  of 
paying  his  indebtedness,  there  was  no  error  in 
aostaining  a  demurrer  to  an  answer  to  the  ex- 
ecutors' petition  filed  by  certain  heirs  of  the 
testator;  the  answer  alleging,  in  substance,  that 
the  deceased  had  died  intestate,  and  that  the 
paper  alleged  to  be  his  will  had  never  been  ad- 
mitted to  probate  in  solemn  form.  The  execu- 
tors had  the  right  to  proceed,  after  the  pro- 
bate in  common  form,  with  the  dne  administra- 
tion of  the  estate,  and  the  issue  of  deviaavit 
vel  non  oonld  not  be  thus  coUateraUy  caiaed. 

(Syllabos  by  the  Court) 

Brror  from  superior  court,  Talbot  oonnly; 
W.  B.  Butt  Judge. 

Petition  by  R.  D.  Maund  and  another,  ex- 
ecutors, against  Wesley  W.  Maund  and  otbr 
ers,  for  leave  to  sdl  land  belonging  to  tes- 
tator's estate.  There  was  a  decree  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

The  following  la  the  substance  of  the  of- 
ficial report: 

The  answer  of  defendants  was  demurred 
to  by  the  plaintitrs,  and  the  demurrer  was 
sustained.  The  petition  alleged:  By  bis  will, 
testator  appointed  petitioners  executor  and 
executrix.  He  made  a  codicil,  and  died, 
leaving  the  will  and  codicil  nnrev<Aed.  Aft- 
erwards, on  February  2,  1891,  on  their  peti- 
tion, the  will  and  codicil  were  duly  pro- 
bated and  admitted  to  record  In  the  court  of 
ordinary  of  the  county  of  teetator'a  resi- 
dence at  death,  and  they  then  qualified  u 
executor  and  executrix.  Testator  left  a  large 
estate  of  lands  In  Georgia  and  Florida,  but 
left  no  cash  and  no  personalty  with  which 
to  pay  his  Indebtednesa  He  owed  about 
$2,800.  Hie  will  provides  that  none  of  the 
lands  are  to  be  sold,  unless  for  the  support 
of  Ida  J.  Maund,  or  until  ber  marriase  ot 
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death.  At  the  time  the  will  was  made,  tes- 
tator Intended  to  sell  enough  land  before 
fate  death  to  have  paid  said  Indebtedness, 
and  had  given  powor  of  attorney  to  one 
Butherford  to  sell  some,  and  thought  It  bad 
been  sold  before  his  death,  but  it  had  not 
There  are  no  asseta  save  the  lands  to  pay  the 
indebtedness,  and,  if  petitioners  are  compelled 
to  await  suit  and  have  payment  enforced  by 
Judgment,  it  will  cause  great  loss  to  the  es- 
tate; and  for  the  purpose  of  saving  this  loss, 
and  to  pay  the  debts,  petitioners  prayed  for 
an  order  to  sell.  The  defendants  named  are 
the  legatees  imder  the  wlU,  most  of  them 
the  children  and  grandchildren  of  testator. 
Attached  as  an  exhibit  were  copies  of  the 
will  and  codicil,  and  an  affidavit  made  be- 
fore the  ordinary,  on  February  2,  1891,  by 
the  executor  and  executrix,  that  the  writing 
contained  the  true  last  will  of  JobnO.  Maund, 
and  that  they  will  well  and  truly  execute 
the  same  In  accordance  with  the  laws  of  the 
state.  The  answer  of  defendants  consisted 
simply  of  a  denial  that  John  C.  Maimd  died 
testate;  that  the  ^:hibit  was  his  last  will; 
and  that  it  had  ever  been  probated  in  solemn 
form  as  the  last  will  of  said  Maund.  What 
the  grounds  of  demurrer  were  doea  not  ap- 
pear. 

J.  H.  Worrlll  and  Thornton  &  McMlchael, 
for  plaintifrs  in  error.  Willis  &  Persons,  tor 
defendants  in  error. 

PBR  OUBIAM.    Judgment  affirmed. 


(90  Va.  7t6) 

WBISIGESl  et  al.  v.  RICaiMOND  lOB- 
MACH.  CO.  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
8,  ISM.) 

WlTBDBAWAI.  or  AN8WBB — DlBCBETIOR  OV  COUBT 

— Bill  to  Canobl  Stook  Subsobiptiok— Snr- 
MOIESCT — Estoppel — AcquiiscEycB. 

1.  It  is  within  the  discretion  of  the  court  to 
allow  the  defendant  to  witlidraw  his  answer, 
and  demur  to  the  bill,  there  having  been  no 
unreaGonable  delay  in  malting  the  motion. 

2.  A  bill  to  cancel  a  anbscriptlon  for  stock 
alleged  that  it  was  induced  by  frandnlent  rM>- 
resentattons  as  to  the  financial  condition  of  the 
company;  that  a  large  liability  was  concealed; 
that,  when  the  officers  were  aslied  to  explain 
this  fact,  they  "pulled  wool  over  plaintifrs 
eyes"  by  the  representation  that  the  company 
had  earned,  and  wonld  forthwith  declare,  a  div- 
idend of  40  per  cent.,  and  "the  matter  was 
then  allowed  to  proceed";  that  no  dividend  was 
ever  paid,  although  one  was  demanded  by  plain- 
tifl;  that  each  subsequent  statement  of  the 
company  showed  a  less  prosperous  condition, 
and  contained  false  representations;  and  that 
the  company  is  now  insolvent.  BtU,  that  the 
bill  was  bad  on  demurrer. 

3.  One  who  is  induced  to  subscribe  for 
stock  by  a  fraudulent  representation  cannot, 
after  discovering  the  fraud,  retain  the  stock  in 
hopes  that  it  will  rise  in  value,  or  continue  to 
act  as  a  stockholder,  and  then  disaffirm  his  sub- 
scription. 

1  Reported  by  F.  &  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


Appeal  from  chancery  court  of  Richmond. 

Suit  in  equity,  wherein  B.  W.  Weisiger  and 
others  were  plaintiffs,  and  the  Richmond  loo- 
Machine  Company  and  others  were  defend- 
ants. Decree  for  defendants,  and  complain- 
ants appeal.    Affirmed. 

Wm.  I.  Clopton  and  J.  H.  Webb  Peploe,  for 
appellants.  Wm.  P.  De  Saussure  and  Robt 
Stiles,  for  appellees. 

LEWIS,  P.  The  bill  was  ffied  by  the  ap- 
pellants for  a  rescission  of  their  subscrlptiona 
to  the  stock  of  the  defendant  company,  and 
to  recover  back  the  money  paid  on  account 
thereof,  on  the  ground  that  they  had  been 
severally  Induced  to  subscribe  by  fraudulent 
representations.  The  chief  ground  of  the 
charge  of  fraud  was  a  written  statement, 
put  forth  and  signed  by  the  secretary  and 
treasurer  of  the  company,  purporting  to  have 
been  taken  from  the  books  of  the  company, 
which  represented  the  company  to  be  in  a 
prosperous  condition,  with  a  net  surplus  (L  ei. 
an  excess  of  resources  over  liabilities)  of 
$27,933.67.  The  subscriptions  were  made  in 
September,  1890,  and  the  suit  was  commen- 
ced about  a  year  thereafter.  The  bill  states 
that,  "some  months"  after  they  had  subscrib- 
ed, the  complainants,  for  the  first  time, 
learned  that  they  had  been  deceived,  by  rea- 
son of  the  omission  from  the  said  written 
statement  of  the  fact  (which  was  studiously 
concealed  from  them)  that  there  was  a  liabil- 
ity on  the  company  to  one  Johnson  for  paid- 
up  stock  to  the  amount  of  $27,000,  and  that, 
upon  their  asking  an  explanation,  the  officers 
of  the  company  "again  succeeded  In  pulling 
the  wool  over  complainants'  eyes,"  by  the 
representation  that  the  company  had  earned, 
and  would  forthwith  declare,  a  dividend  of 
40  Iter  ceat.  "The  matter  was  then  allowed 
to  proceed."  The  bill  further  states:  "With- 
out, however,  any  dividend  having  been  de- 
clared," although  the  complainants  some 
time  afterwards  demanded  a  dividend.  The 
bill  then  goes  on  to  aver  that  various  subse- 
quent statements  were  made,  each  in  its  torn 
showing  the  company  to  be  in  a  less  flourish- 
ing condition  than  Its  predecessors,  and  all 
containing  misleading  and  fraudulent  repre- 
sentations; and,  further,  that  the  company  is 
in  fact  In  a  state  of  hc^eless  Insolvency. 
The  company  and  several  of  Its  cheers  were 
made  defendants,  all  of  whom  answered. 
Afterwards,  and  before  any  further  proceed- 
ings were  had  in  the  cause,  the  defendants 
asked  and  obtained  leave,  over  the  objection 
of  the  plaintiffs,  to  withdraw  their  respective 
answers,  and  to  demur,  which  was  done; 
whereupon  the  demurrers  were  sustained, 
and  the  bill  dismissed  by  the  decree  com- 
plalued  of.  The  objections  that  have  been 
urged  to  this  decree  are  (1)  that  the  court 
erred  in  allowing  the  defendants  to  demur 
after  they  had  answered;  and  (2)  that,  inde- 
pendent of  this  consideration,  the  demurrers 
ought  to  have  been  overruled. 
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As  to  tbe  first  point.  It  Is  enough  to  say 
0iat  It  was  within  the  discretion  of  the 
court  to  allow  the  defendants  to  withdraw 
their  answers,  and  to  demur;  and,  as  there 
was  no  unreasonable  delay  In  moving  for 
leave  to  do  so,  we  are  of  opinion  that  the  ob- 
jection Is  not  well  founded. 

Then  the  question  Is,  docs  the  case  stated 
in  the  bill  entitle  the  complainants  to  the 
relief  sought?  We  think  not,  and  this  is 
so  apart  from  any  merely  technical  objec- 
tions to  the  bill,  for  vagueness  or  otherwise. 
A  contract  to  purchase  stock,  induced  by 
fraudulent  representations,  is  not  void,  but 
only  voidable,  at  the  option  of  the  purchaser. 
If,  as  was  said  In  Bosber  t.  Land  Co.,  89  Va. 
459,  16  S.  E.  360,  the  representations  are 
made  by  promoters  or  by  a  prospectus,  the 
innocent  subscriber  may  rely  upon  them 
without  Investigation.  Ordinarily,  however, 
where  the  rights  of  creditors  are  concerned, 
he  must  exercise  reasonable  care  and  vigl- 
lance  in  discovering  fraud;  and  in  any  case 
he  must,  upon  discovery  of  the  fraud, 
promptly  repudiate  the  purchase.  He  has 
no  right  to  hold  on  to  the  stock  in  the  hope 
or  expectation  of  realizing  a  profit  there- 
from, and.  falling  in  this,  to  disaffirm  the 
contract  Hence,  If,  after  discovering  the 
fraud,  he  demands  or  receives  a  dividend, 
or  continues  to  act  as  a  stockholder,  or  does 
any  act  Inconsistent  with  an  Intention  to  dis- 
affirm the  contract,  he  wiU  be  held  to  have 
waived  the  fraud.  As  was  said  by  the 
masters  of  tbe  rolls  In  Ashley's  Case,  L.  R. 
9  Eq.  263:  "The  leading  principle  In  all  these 
cases  la  this:  A  man  must  not  play  fast  and 
IOOS&  He  most  not  say,  *I  will  abide  by  the 
company  If  successful,  and  I  will  leave  the 
company  If  It  fblls.'  And  therefore,  when- 
ever a  misrepresentation  is  made  of  which 
any  one  of  the  shareholders  has  notice,  and 
can  take  advantage  to  avoid  his  contract 
with  the  company,  It  Is  his  duty  to  deter- 
mine at  once  whether  he  will  depart  from 
tbe  company,  or  whether  he  will  remain  a 
member."  The  same  principle  has  been  reo 
ognixed  In  numerous  cases,  English  and 
American.  Indeed.  It  Is  fundamental,  and 
rests  upon  a  twofold  reason,  viz.:  (1)  Be- 
cause the  subscriber's  remaining  in  the  com- 
pany may  Induce  others,  upon  the  credit  of 
his  name,  to  become  members;  and  (2)  be- 
cause it  may  likewise  Induce  others  to  give 
credit  to  the  company,  for  the  same  reason. 
Ogllvle  V.  Insurance  Co.,  22  How.  380;  Up- 
ton V.  Tribllcock,  01  U.  S.  45;  Upton  y.  En- 
glehart,  8  Dill.  496,  Fed.  Gas.  No.  16,800; 
I  Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  Bd.) 
H  161,  160,  165,  and  cases  cited. 

Tried  by  this  test,  the  decree  in  the  pres- 
ent case  must  be  affirmed.  The  bill  admits 
tliat,  after  the  complainants  discovered  the 
fraud  by  which  they  were  Induced  to  sub- 
scribe for  tbe  shares  in  question,  they  "al- 
lowed the  matter  to  proceed"— or,  in  other 
words,  they  waived  the  fraud,  and  elected 
to  remain  in  the  company— upon  being  told. 


when  an  explanation  was  demanded,  that  a 
large  dividend  would  soon  be  declared:  and 
although  they  afterwards  unsuccessfully  de- 
manded a  dividend,  and  although  the  condi- 
tion of  the  company  was  shown  In  a  less  fa- 
vorable light  by  each  successive  statement 
that  was  subsequently  made,  one  of  which, 
at  least,  was  furnished  not  later  than 
March  9,  1891,  yet  it  was  not  until  some 
time  In  the  ensuing  September,  and  after 
the  company  had  become  "hopelessly  Insol- 
vent," that  the  bill  was  filed.  In  the  mean- 
time, rights  of  creditors  had  Intervened,  and 
the  application  to  rescind  the  contracts  In 
question  was  consequently  too  late.  Bar- 
nett  V.  Harnett,  83  Va.  S04,  510,  2  S.  B.  788; 
2  Pom.  Bq.  Jur.  {  897.    Decree  afflrmed. 

FAUNTLBROY,  J.,  absent 


ROBERTSON  v.  COMMONWEALTH.* 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

8,  1884.) 

HoiUOtDB  —  iNOONSTSTEKOr  IN  InDICTMBIIT  —  IN- 
STRWOTIONa — DeOBBB  OF  CSIMB — AT- 
TEMPTED ROBBBBT. 

L  An  indictment  for  murder,  which  de- 
scribes the  wound  in  one  place  as  above  tbe 
nipple  of  the  left  breast,  and  subsequently  as 
below  the  nipple  of  the  left  breast,  la  not  void 
for  repugnancy  and  Inconsistency,  as  the  lat- 
ter recitation  is  Burplusage,  and  covered  by  sec- 
tion 3899,  Code,  which  provides  that  indict- 
ments shall  not  be  void  for  the  omission  or 
insertion  of  "words  of  mere  form  and  snrplus- 
age." 

2.  Section  3978,  Code,  does  not  require  a 
special  grand  jury  to  be  selected  from  a  list 
of  48  men,  prepared  by  the  judge  of  the  county 
conrt,  in  Angnat  of  each  year,  to  serve  for  the 
ensuing  year. 

8.  On  an  indictment  for  murder  simply,  one 
may  be  convicted  of  murder  in  the  commissioD 
of,  or  attempt  to  commit,  robbery. 

4.  Murder  is  the  unlawful  killing  of  anoth- 
er with  malice. 

5.  Every  homicide  is  presumed  to  be  mur- 
der in  the  second  degree,  and  it  Ib  for  the  state 
to  show  that  it  was  murder  in  the  first  degree, 
and  for  defendant  to  show  tliat  it  was  man- 
daughter. 

6.  One  who  killB  another  in  the  attempt 
to  commit,  or  commission  of,  robl>ery,  Is  guilty 
of  murder  in  the  first  degree. 

7.  Where  the  evidence,  and  not  the  facta 
proved,  is  certified  in  the  record,  the  case  on 
appeal  stands  as  upon  a  demurrer  to  evidence, 
under  Acts  1889-90,  p.  36. 

Error  to  circuit  court  Franklin  county;  S. 
G.  Whittle,  Judge. 

William  Robertson  was  convicted  of  mur- 
der, and  brings  error.     Affirmed. 

Anderson  &  Hairston,  for  plaintiff  In  er- 
ror. R.  F.  Scott  Atty.  Gen.,  fOr  the  Com- 
monwealth. 

FAUNTLEROY,  3.  William  Robertson, 
the  plaintiff  In  error,  was  indicted  at  the 
February  term  of  the  county  court  of  Frank- 
lin county  of  the  murder  of  Jerry  Barlmur. 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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and  be  was  tried  upon  the  aald  Indictment  at 
tbe  December  term,  1882,  of  the  said  court, 
and  was  found  guilty  by  the  jury  of  murdw 
In  the  flrst  degree;  and  on  the  19th  day  of 
December,  1892,  he  -n-as  sentenced  by  the 
said  court  to  be  hanged  by  the  neck  until 
be  Is  dead.  To  this  Judgment  he  petitioned 
ihe  circuit  court  of  Franklin  county  for  a 
writ  of  error,  upon  the  exhibition,  as  a  part 
of  bis  said  petition,  of  a  transcript  of  tbe 
record  of  the  said  trial  In  the  said  county 
court,  and  errors  assigned.  Tbe  writ  of  er- 
ror prayed  for  was  denied  by  the  judge  of 
the  circuit  court  of  Franklin  county,  where- 
upon a  writ  of  error  was  allowed  by  one  of 
the  judges  of  this  court.  In  refusing  the 
petition  for  a  writ  of  error,  the  judge  of  tbe 
circuit  court  of  Franklin  county  (Judge  S.  G. 
WHITTLE)  delivered  an  elaborate  and  care- 
fuUy  considered  opinion,  upon  the  record 
and  errors  assigned  and  points  raised  and 
discussed  in  the  petition  and  argument  by 
counsel.  In  which  said  opinion  this  court 
fuUy  concurs  In  all  points,  and  adopts  the 
same  as  the  opinion  of  this  court  for  affirm- 
ing the  judgment  of  the  county  court  afore- 
said, and  the  denial  of  the  writ  of  error  by 
the  said  circuit  court  of  Franklin  county. 

The  opinion  of  WHITTLE,  J.,  refusing  tbe 
appeal,  was  as  follows: 

"I  have  carefuUy  considered  tbe  record  In 
this  case,  and  the  points  raised  and  discussed 
by  counsel  In  the  petition  for  a  writ  of  er- 
ror, and  wUl  comment  on  them  very  briefly, 
in  the  order  in  which  they  are  presented. 

"First.  It  is  contended  that  the  demurrer 
to  the  Indictment  should  have  been  sus- 
tained because  of  a  repugnancy  and  incon- 
sistency of  averment  in  tbe  description  of 
the  wound  which  caused  the  death  of  the 
deceased,  Jerry  Barbourr-tbe  charge  being, 
in  one  part  of  the  Indictment,  that  tbe 
wound  was  above  the  nipple  of  the  left 
breast,  and,  in  another  part,  that  It  was 
below  the  nipple  of  the  left  breast;  and  Dias 
V.  State,  39  Am.  Dec.  448,  is  relied  on  to  sus- 
tain tbia  contention.  Tbe  general  rule  is 
conceded  that  pleading  must  not  be  In- 
aeoslble.  Inconsistent  with  Itself,  or  repug- 
nant But  there  is  this  exception:  that  If 
the  allegation  which  creates  the  repugnancy 
is  merely  superfluous  or  redundant,  so  that 
it  may  be  rejected  without  altering  the  gen- 
eral sense  and  effect,  it  should  be  rejected, 
tbe  maxim  being  'Utile  per  inutile  non  vltia>' 
tor';  and  this  principle  has  been  Incoritorat. 
ed  in  our  statute  law.  Code,  ;  3999,  in  des- 
ignating what  defects  In  Indictments  shall 
not  vitiate  them,  concludes:  'Or  for  the  omis- 
sion or  Insertion  of  any  other  words  of  mere 
form  and  surplusage.'  In  Sledd's  Case,  19 
Orat.  819,  Judge  Joynes,  In  delivering  the 
opinion  of  tbe  court.  In  commenting  on  this 
statute,  says:  'The  provisions  of  this  section 
were  designed  to  get  rid  of  cumbrous  and 
useless  technicalities,  and  ought  to  receive 
a  liberal  construction.'  In  pleading,  sur- 
plusage is  the  allegation  of  unnecessary  mat- 


ter. The.  foundation  of  the  rule  reqniilBg 
the  place  of  the  wound  to  be  alleged  In  as 
indictment  was  to  enable  tbe  court  to  sm 
that  it  was  of  such  a  nature  that  death 
might  have  ensued  from  it  In  this  case  tbe 
flrst  part  of  the  count  charges  tbe  manner 
and  location  of  tbe  wound.  It  was  Inflicted 
with  a  deadly  weapon  in  a  vital  part  of  tbe 
body,  'just  above  tbe  nipple  of  the  left 
breast,'  and  it  was  unnecessary  to  repeat  in 
the  same  count  tbe  location  of  the  wound. 
The  averment  that  tbe  shot  gave  tbe  de- 
ceased a  mortal  wound,  of  which  he  then 
and  there  died,  eta,  was  sufficient;  and  tbe 
words,  'just  below  the  nipple  of  the  left 
breast;'  were  unnecessary,  and  might  bav* 
been  omitted  without  impairing  the  general 
sense  and  effect  of  tbe  charge,  and  should 
therefore,  under  the  statute,  be  rejected  as 
surplusage.  The  propriety  of  this  view  Is 
the  more  apparent,  because,  previous  to  said 
words,  only  one  shot,  penetration,  or  wound 
upon  the  body  of  the  deceased  had  been  al- 
leged, and  the  location  of  that  particularly 
described.  The  repugnant  words  could  only 
refer  to  that,  and  evidently  meant  the  same 
wound,  and,  whichever  be  taken,  the  wound 
was  Inflicted  in  a  vital  part  of  tbe  body. 
See  Lazler's  Case,  10  Grat  70S,  and  also 
State  V.  Freeman,  74  Am.  Dea  819. 

"Second.  Tbe  second  error  assigned  was  to 
the  rejection  by  tbe  county  court  of  the  plea 
of  tbe  prisoner  averring  that  the  members 
of  tbe  special  grand  jury  which  found  the 
Indictment  against  l^m  were  not  taken  from 
the  list  of  forty-eight  men  required  by  stat- 
ute to  be  selected  by  the  Judge  of  tbe  county 
court  In  August  of  each  year  to  serve  as 
grand  Jurors  for  the  twelve  months  thence 
ensuing.  A  careful  examination  of  the  sec- 
tions in  regard  to  regular  and  special  grand 
juries  will  show  that  there  was  no  error  tat 
the  ruling  of  the  county  court  In  rejecttaig 
said  plea.  A  regular  grand  jury  is  made  up 
by  the  cl,erk  from  the  forty-eight  men  select- 
ed as  aforesaid.  But  a  special  grand  jury, 
under  section  3978,  is  to  be  summoned  frmn 
a  list  furnished  by  the  ,  judge,— evidently, 
from  a  list  made  at  the  time  tbe  special 
grand  jury  Is  ordered.  There  is  not  only 
nothing  In  the  statute  to  Indicate  that  the 
special  grand  Jury  is  to  be  taken  from  the 
forty-eight  names;  but.  If  so  construed,  it 
would  thwart  the  manifest  object  of  the  stat- 
ute in  providing  for  a  special  grand  jury, 
which  is,  I  take  It,  to  empower  the  court 
or  judge,  when  tbe  exigencies  of  the  busi- 
ness of  the  court  require  it,  to  order  a  spe- 
cial grand  jury,  and  obviate  the  expense  and 
delay  of  summoning  a  regular  grand  jury. 
But,  be  the  reason  of  the  law  what  It  may, 
there  is  nothing  in  section  3978  which  re- 
quires the  special  grand  Jury  to  be  selected 
from  the  forty-eight  named,  but  just  the 
contrary.  Lyles'  Case,  88  Va.  396,  13  S.  B. 
802,  decides  that  an  Indictment  for  murder 
may  be  found  by  a  special  grand  jury  as 
well  as  by  a  regular  grand  Jury. 
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Third.  The  third  eiror  complained  at  la 
that  the  connty  conrt  OTermled  the  motion 
of  the  prisoner  to  exclude  all  evidence  tend- 
tag  to  show  that  he  robbed  the  deceased; 
the  contention  being  that  inasmuch  as  the  in- 
dictment was  in  the  ordinary  form,  and  did 
not  chargre  that  It  was  done  In  the  commis- 
sion ot  robbery,  etc.,  it  was  not  competent 
to  prove  the  robbery  In  order  to  elevate  the 
offMise  to  murder  in  the  first  degree.  Thomp- 
BMi's  Case,  20  Orat  724,  and  several  other 
Virginia  cases,  show  that  whatever  may  be 
the  role  elsewhere,  in  this  state,  at  least. 
It  la  competent,  nnder  an  indictment  tor  mur- 
dor,  simply  to  try  and  convict  one  ot  mur- 
der In  the  commission  ot,  or  attempt  to  com- 
mit, robbery,  etc.  The  question  is  not  an 
op«i  one  here. 

"Fourth.  Nw  do  I  find  any  error  in  the 
refosal  ot  the  conrt  to  give  Instruction  No. 
1  asked  tor  by  the  prisoner,  and  In  giving 
iBstmctiMis  1,  2,  and  8  asked  for  by  the  com- 
monwealth. The  vice  of  the  Instruction  of- 
fered by  prlswier  was  that,  under  the  indict- 
ment In  this  case;  no  evidence  of  robbery  can 
he  c<Hi8ldered  for  the  purpose  of  elevating 
the  crime  to  murder  in  the  first  degree.' 
Thompson's  Case,  supra,  fully  sustains  the 
connty  court  In  rejecting  this  instruction. 
Those  given  by  the  court,  and  excepted  to, 
were  as  follows:  '(1)  Murder  is  the  unlawful 
killing  of  another  with  malice,  and  in  Vir- 
ginia is  designated  as  murder  In  the  first 
degree,  and  murder  In  the  second  degree. 
(J)  Every  homicide,  in  Virginia,  Is  presumed 
to  be  murder  In  the  second  degree;  and  to 
elevate  the  offense  to  murder  in  the  first  de- 
gree devolves  upon  the  commonwealth,  and 
to  reduce  murder  in  the  second  degree  to 
manslaughter  devolves  upon  the  prisoner. 
(^  To  constitute  murder  in  the  first  degree, 
the  prisoner  must  have  I>een  incited  to  the 
kUling  by  maliceti  and  the  killing  must  have 
been  wlUful,  deliberate,  and  premeditated 
kflHng  on  the  part  of  the  prisoner;  but  if 
the  Jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  prisoner  killed  the 
deeeaaed  In  the  attempt  or  commission  of 
robbery  by  prisoner  on  deceased,  then  they 
must  find  the  prisoner  guilty  of  murder  In 
the  first  degree.'  The  first  instruction  gives 
the  general  definition  of  murder;  the  sec- 
ond accurately  enunciates  what  the  law  pre- 
sumes in  every  case  ot  homicide,  and  what 
bnrden  ot  proof  devolves  on  the  common- 
wealth, and  what  on  the  accused;  the  third 
defines  what  constitutes  murder  in  the  first 
degree  generally,  in  the  first  instance^  and 
then  adds  that  If  the  killing  is  done  in  the 
attempt  to  commit,  or  In  the  commission  of, 
robbery,  the  killing  is  murder  In  the  first  de- 
gree; and  that  Is  what  the  statute  prescribes. 
If  the  killing  is  shown  to  have  been  done  in 
any  of  the  specially  enumerated  or  exception- 
al cases,  It  is  not  necessary  to  offer  proof  to 
establish  the  fact  that  a  homicide  was  In- 
tended.   Jones'  Case,  1  Leigh,  598. 

"Fourth.  I  do  not  think  the  alleged  separa- 


tion ot  the  Jury  In  this  case  a  ground  tor  a 
new  trial.  In  fact,  there  was,  In  legal  con- 
templation, no  separation.  And  this  brings 
us  to  the  consld»ation  of  the  last  error  as- 
signed, to  wit: 

"Fifth.  That  it  was  error  in  the  county 
court  to  refuse  to  set  aside  the  verdict  of 
the  Jury,  as  contrary  to  the  law  and  the  evi- 
dence. On  this  point,  under  our  statute,  the 
evidence,  not  the  facts  proved,  having  been 
certified,  the  case  Is  to  be  considered  as  upon 
a  demurrer  to  the  evidence.  Acts  188^-90, 
p.  S6.  But  It  is  not  necessary  to  apply  this 
rule  of  law  to  sustain  the  action  of  the  conn- 
ty court  In  overruling  the  prisoner's  motion 
tor  a  new  trial.  The  Judgment  was  plainly 
right  I  do  not  intend  to  discuss  the  evi- 
dence In  detail.  I  have  arisen  from  a  care- 
ful second  reading  of  it,  satisfied  that  It  estab- 
lishes the  guilt  of  the  prisoner  beyond  a  rea^ 
sonable  doubt  As  was  said  In  Flnchlm's 
Case,  88  Va.  689,  8  S.  B.  343:  "The  recwd 
discloses  ccmcnrrent  circumstances  of  time. 
place,  means,  motive,  and  subsequent  con- 
duct pointing  to  the  prisoner  as  the  perpe- 
trator ot  the  crime  tor  which  he  stands  In- 
dicted, that  fully  warranted  the  Jury,  acting 
with  that  utmost  caution  with  which  cir- 
cumstantial evidence  should  always  be  act- 
ed on.  In  arriving  at  their  verdict  ot  murder 
in  the  first  degree.'  It  presents  a  case  of 
the  dastardly  assassination  of  an  InoflTenslve, 
harmless  old  man,  while  In  a  state  ot  Intoxi- 
cation, for  the  purpose  of  robbery.  I  find  no 
error  in  the  record,  and  a  writ  ot  error  is 
d«iied." 

The  Judgment  of  the  county  court  of  Frank- 
lin county,  appealed  from,  and  under  review, 
is  without  error,  and  the  same  is  affirmed. 
Affirmed. 

CM  Va.  790) 

COMMONWEALTH      v.      GHARLOTTBS- 

VILLB  PERPETUAL  BLDO.  * 

LOAN  CO.i 

(Supreme  Court  of  Appeals  ot  Virginia.     Ne?. 

8,  1894.) 

DouBLS  Taxatioh— What  CoOTTirnTss— OarcUi 

iSD  Bbarbs  or  Stock— CoNBTBUcziOM 

or  RivBycB  Law. 

1.  Revenue  Law  1890,  i  8,  sabaec  2,  pro- 
videa  for  the  taxation  of  "capital  inclnding 
moniea,  credits  or  other  thing  remaining  in- 
vested whether  said  investment  was  made  orig- 
inally in  this  state  or  country,  and  the  value 
of  all  capital  loaned,  used  or  employed  in  bnsi- 
nesa  cat  of  this  state."  Section  8,  subsec.  3,  pro- 
vides tot  taxation  of  "the  valae  of  all  capital 
of  incorporated  Joint  stock  companies  not  other- 
wise taxed."  Held,  that  the  taxation  of  shares 
ot  an  Incorporated  company  in  the  hands  ot  the 
stockholders  does  not  prohibit  the  taxatkm  of 
the  capital  of  the  company,  the  latter  not  being 
otherwise   taxed. 

2.  Section  17  of  the  revenue  law  of  1890  rec- 
ognizes the  distinction,  for  the  purpose  of  taxa- 
tion, between  the  capital  of  a  company  and  its 
diares  of  stock,  in  that  capital  of  banking  as- 
sociations  is  exempted  from  taxation,  but  shares 
of  stock  are  listed  for  taxation. 

t  Reported  by  F.  a  Kirkpatrick,  Esq.,  ot  the 
I^nchburg  bar. 
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8.  The  word  "capital,"  in  the  second  nbaee- 
tion  of  section  8  of  the  act,  signifies  money  or 
otber  thing  invested,  and  includes  shares  of 
stock  in  stockholders'  hands;  while  in  the  third 
snbsection  of  section  8  it  means  the  capital  stock 
of  the  company  paid  in  to  conduct  the  businees 
of  the  concern. 

4.  The  phrase  "capital  not  otherwise  taxed," 
as  in  the  third  subsection  of  section  8,  is  not 
Umited  to  the  holdings  of  nonresident  or  other- 
wise inaccessible  stockholders. 

Error  to  corporation  court  of  Charlotte»- 
vllle. 

Motion  by  tlie  Charlottesville  Perpetual 
Boildlng  &  Loan  Company  for  the  correction 
of  certain  aileged  erroneous  asaessments  of 
taxes,  and  for  tbe  refunding  of  certain  taxes 
alleged  to  bare  been  Illegally  exacted  of  tbe 
plaintiff  on  its  capital  stock.  The  Judgment 
being  in  favor  of  the  plainttfT,  the  common- 
wealth obtained  a  writ  of  error  from  one  of 
tbe  Judges  of  this  court.    Reversed. 

R.  Taylor  Scott,  Atty.  Oen.,  for  the  Com- 
monwealth. Oeo.  Perkins,  for  defendant  in 
error. 

LEWIS,  P.  The  questiou  to  be  determined 
la  whether  the  capital  stock  of  tbe  appellee, 
the  Charlottesville  Perpetual  Building  ft 
Loan  Company,  an  incorporated  Joint-stock 
company,  is  taxed  by  the  third  subsection  of 
the  eighth  section  of  the  revenue  law  of  1890; 
or  whether,  If  It  is  taxed  at  all,  the  tax  there- 
on is  included  in  the  tax  imposed  on  the 
shares  in  the  hands  of  tbe  stockholders  by 
the  second  subsectiMi  of  the  same  section. 
These  subsections,  on  the  construction  of 
which  the  case  turns,  are  as  follows,  to  wit: 
"Second.  He  [the  commissioner]  shall  ascer- 
tain from  each  person  in  his  district,  city,  or 
town  the  value  of  capital,  including  mon- 
ies, credits,  or  other  thing  remaining  invest- 
ed, whether  said  investment  was  made  origi- 
nally in  this  or  any  other  state  or  country, 
and  the  value  of  aU  capital  loaned,  used,  or 
employed  In  business  out  of  this  state  by 
himself,  his  agent  or  other  person  for  him. 
Third.  He  shall  ascertain  the  value  of  all 
capital  of  incorporated  Joint-stock  companlea 
not  otherwise  taxed;  but  real  estate  belong- 
ing to  such  company  shall  not  be  held  to  be 
capital,  but  shall  be  listed  and  taxed  as  pr<^ 
erty,  and  not  as  capital."  Acts  1889-90,  p. 
201.  The  court  below  held  that  subsection  2 
taxes  the  shares  of  the  Joint-stock  company 
in  the  bands  of  the  stockholders,  because 
they  are  investments,  within  the  meaning  of 
tbe  statute;  and,  further,  that,  as  the  aggre- 
gate of  the  shares  represents  the  corporate 
assets  of  every  description,  the  capital  of  the 
company  is  not  to  be  listed  under  the  third 
subsection,  because  it  is  "otherwise  taxed," 
viz.  by  the  preceding  subsection.  We  are 
unable  to  concur  in  this  view.  We  agree  that, 
while  shares  are  not  taxed  eo  nomine,  yet 
that  they  are  embraced  in  the  second  subsec- 
tion, for  the  reason  given  by  the  corporation 
court  But  a  tax  on  the  shares  is  not  a  tax 
on  the  capital.     The  two  are  very  different 


things.  The  capital  or  capital  stock  bel<Hi«i 
to  the  corporation,  the  shares  to  individuals; 
and  being  different  property  interests,  and 
consequently  distinct  subjects  of  taxation, 
the  better  opinl(m  is  that  taxing  both  is  not 
double  taxation.  Burroughs,  Tax'n,  p.  170; 
State  Bank  v.  City  of  Bichmond,  79  Va.  118; 
Farrington  v.  Tennessee,  96  U.  S.  679.  l^iat 
a  tax  on  the  shares  is  not  a  tax  on  the  cap- 
ital stock  is  well  Illustrated  by  a  number  of 
cases  in  the  supreme  coiurt  of  the  United 
States,  holding  that,  while  the  shares  of  na- 
tional banks  are  taxable  by  the  states,  tbetar 
capital,  invested  in  United  States  securities, 
is  not  Van  Allen  v.  Assessots,  3  Wall.  573; 
First  Nat  Bank  v.  Commonwealtli,  9  Wall. 
353;  Tennessee  t.  Whltwortb,  117  U.  S.  129, 
6  Sup.  Ct  645,  and  cases  cited. 

Now,  it  is  not  only  to  be  presumed  that 
the  difference  between  capital  and  shares, 
aa  recognized  in  these  decisions  and  In  all 
the  authorities  on  the  subject,  was  known  to 
the  legislature;  but  the  fact  appears  afflrma- 
tively  from  the  seventeenth  section  of  the 
statute  which  exempts  from  taxation  the  cap- 
ital of  banking  associations,  and  taxes  tbe 
shares  of  stock  to  the  stockholders.  Stress, 
however,  was  laid  in  the  aitrument  at  the 
bar  on  the  fact  that  the  term  "capital"  Is 
used  as  well  in  the  second  as  in  the  third 
subsection,  above  quoted;  but  it  l8  a  mistake 
to  suppose  that  it  is  used  synonymously  In 
both.  In  the  second,  it  signifies  money  or 
other  thing  invested,  and  therefore  indudes, 
as  we  have  said,  shares  of  stock  in  the  hands 
of  the  stockholders;  whereas,  in  the  third, 
it  signifies  the  capital  stock  of  the  company, 
—that  Is,  the  aggregate  of  the  mutual  sub- 
scriptions of  the  stockholders  paid  in  as  a 
basis  of  the  business  of  tbe  concern,  and 
which  belongs  to  tbe  company.  This  Is  ap- 
parent from  the  language  of  the  statute. 
Moreover,  had  tbe  legislature  intended  to 
tax  the  capital  of  Joint-stock  companies  to 
the  stockholders,  its  Intention  surely  would 
have  been  unmistakably  expressed;  and,  if 
such  was  the  Intention  in  enacting  the  second 
subsection,  why,  so  far  as  tbe  (jnestlon  In- 
volved in  tbe  present  case  is  concerned,  was 
tbe  third  enacted  at  all?  The  appellee's  an- 
swer to  this  is  rather  fanciful  than  sound. 
The  argument  is  that,  as  the  latter  subsec- 
tion spealu  of  capital  "not  otherwise  taxed," 
Its  purpose  Is  to  tax  the  capital  merely  to 
the  extent  that  the  holdings  of  nonresident 
or  otherwise  inaccessible  stockholders  can- 
not be  reached.  But  there  is  no  Just  ground 
for  this  contention.  The  statute,  If  it  were 
susceptible  of  such  a  construction,  would, 
Indeed,  be  an  anomaly.  It  would,  moreover, 
be  unconstitutional,  since  to  collect  of  A.  and 
B.  the  tax  on  the  shares  held  by  them,  re- 
spectively, and  to  make  up  for  what  cannot 
be  collected  of  G.,  a  nonresident  stockholder, 
by  a  tax  on  the  capital  of  the  company, 
would  be  in  violation  of  the  constitutional 
requirement  that  taxation  aball  be  equal  and 
uniform. 
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It  Is  contended,  also,  that  in  no  other  way 
can  effect  be  given  to  the  words  "not  other- 
wise taxed"  than  by  holding  that  the  capital 
stock  of  Joint-stock  companies  was  intended 
to  be  embraced  In  the  second  subsection,  as 
there  is  no  other  law  taxing  It  It  may  be, 
however,  that  there  are  some  companies  in 
the  state  whose  capital  stock,  by  their  char- 
ters or  other  special  provision,  is  taxed  dif- 
ferently, though  we  are  not  advised  that 
there  are  any  such.  The  provision,  more- 
over, of  the  third  subsection,  is  a  general  one, 
which  would  adapt  Itself  to  any  future  leg- 
islation on  the  subject;  hut,  be  that  as  It 
may,  the  point  Is  not  a  controlling  one  In  the 
case,  because  only  by  ignoring  the  distinc- 
tion between  capital  stock  and  capital  in- 
vested In  shares  of  stock,  which  was  evi- 
dently in  the  mind  of  the  legislature  when 
the  statute  was  passed,  can  the  case  be 
brought  within  the  second  subsection,  or  tak- 
en out  of  the  operation  of  the  third. 

The  Judgment  of  the  corporation  court  must 
tbeiefore  be  reversed,  and  such  order  en- 
t«ed  here  as  that  court  ought  to  have  en- 
tered. 

BINTON  and  RICHARDSON,  JJ.,  absent 


(lU  N.  C.  US) 

ANTIETAM  PAPER  CO.  et  aL  v.  CHRON- 
ICLE PUB.  CO.  et  al.     (Nos.  147,  149.) 
(Supreme  Court  of  North  Carolhia.     Nov.  13, 
1894.) 

CORPOKATIONB— VaLIDITT  OF  MOBTQAOB. 

1.  A  mortgage  by  a  corporation,  though  not 
ttuthorized  by  a  majority  or  the  stockholders  at 
a  "regular  general  meeting,"  as  required  by  its 
charter,  is  valid  as  against  an  attack  by  cor- 
porate creditors  not  stockholders. 

2.  Paper,  ink,  and  cuts  sold  to  a  publlsliing 
corporation  are  not  "materials"  furnished  (Code, 
i  1255),  80  as  to  render  a  mortgage  on  the  prop- 
erty invalid  as  against  persons  selling  the  same. 

Appeal  from  superior  court.  Wake  county; 
Hoke,  Judge. 

Action  by  the  Antietam  Paper  Company 
and  others  against  the  Chronicle  Publishing 
Company  and  others.  From  the  Judgment, 
plaintiffs,  and  the  Raleigh  Paper  Company 
and   Sadltf,   defendants,   appeal.   Affirmed. 

J.  W.  Hinsdale  and  Armistead  Jones,  for 
appellants.  Haywood  &  Haywood  and  C. 
M.  Busbee,  for  appellee  Holt  Strong  & 
Strong,  for  appellee  Raleigh  Paper  Company. 
R.  O.  Burton  and  W.  N.  Jones,  for  appellee 
Daniels. 

SHEPHERD,  C.  J.  This  is  a  creditors' 
bill  brought  for  the  purpose  of  collecting  the 
assets  of  the  Chronicle  Publishing  Company, 
and  applying  the  same  to  the  claims  of  its 
various  creditors.  The  receivers  appointed 
by  the  court  having  sold  the  property  of  the 
said  defendant,  and  there  now  being  In  their 
hands  the  proceeds  of  such  sale,  it  becomes 
necessary  to  determine  the  claims  of  the  sev- 
sral  credlton  to  the  said  fund. 


1.  We  are  clearly  of  the  opinion  that  the 
mortgage  to  Josephus  Daniels  was  properly 
executed  under  the  act  of  1893,  c.  95;  and 
the  only  point  made  against  the  validity  of 
the  said  mortgage,  which  seems  to  be  seri- 
ously Insisted  upon,  is  that  it  was  not  au- 
thorized by  a  regular  general  meeting  of  the 
stockholders.  The  mortgage  was  made  pnr 
suant  to  a  resolution  of  a  majority  of  the 
stockholders  at  a  meeting  held  by  them  on 
the  19th  of  March,  1892,  which  was  not  "a 
regular  general  meeting."  It  Is  well  settled 
that  cori>orations  other  than  railroad  corpo- 
rations have  a  general  power  to  mortgage 
their  property,  unless  there  is  some  provision 
in  their  charters  expressly  prohibiting  or  reg- 
ulating this  right  "The  right  to  mortgage 
is  a  natural  result  of  the  right  to  incur  an 
Indebtedness."  Cook,  Stock  &  S.  760-779. 
Even  where  the  charter  provides  as  to  how 
the  assent  of  the  stockholders  is  to  be  given, 
and  this  is  not  strictly  followed,  "such  a  pro- 
vision is  regarded  as  intended  for  the  pro- 
tection and  security  of  the  stockholders,  and, 
in  the  absence  of  fraud  and  objection  upmt 
their  part,  defects  In  the  proceeding  by  which 
the  assent  Is  given  cannot  be  made  to  Invali- 
date the  mortgage,  unless  they  are  of  such  a 
substantial  character  that  the  giving  of  the 
assent  cannot  be  inferred.  »  »  »  Other 
corporate  creditors  cannot  raise  this  objec- 
tion to  the  mortgage."  Id.  note  2,  and  the 
authorities  cited.  In  the  case  before  us. 
there  is  no  objection  on  the  part  of  any  stock- 
holder, and,  according  to  the  principles  above 
stated,  we  must  hold  that  the  mortgage  In 
Question  is  valid,  so  far  as  this  action  is  con- 
cerned. 

2.  Several  of  the  creditors  claimed  iwlorlty 
over  the  above-mentioned  mortgagee  under 
section  1255  of  the  Code.  They  insist  that 
the  articles  In  question  (paper,  ink,  gas,  a  cut 
of  Santa  CTlaus,  and  the  like)  are  "materials 
furnished,"  within  the  above  provision. 
Without  discussing  the  various  authorities 
citod  on  the  argument,  we  are  content  to 
adopt  the  construction  placed  upon  the  stat- 
ute by  this  court  in  Traders'  Nat.  Bank  v. 
Lawrence  Manuf  g  Co.,  96  N.  C.  298.  3  S.  E. 
363.  The  court  said:  "We  are  disposed  to 
concur  in  the  view  of  counsel  for  the  appel- 
lant. Hall,  that  the  sectl<m,  so  far  as  it  re- 
lates to  claims  for  labor  performed  or  mate- 
rial furnished,  pursuing  very  nearly  the 
words  used  In  section  1781,  was  designed,  by 
its  disabling  effect  to  more  effectually  secure 
the  liens  given  by  the  constitution  to  the 
laborer  (article  10,  S  4),  and  the  statute  ex- 
tending the  lien  to  materials  furnished;  but 
the  lien  Is  further  extended  to  torts,  and 
compensation  is  provided  against  any  alien- 
ation attempted  to  defeat  the  claim."  After 
holding  that  under  the  circumstances  of  that 
case,  machinery  or  other  articles  purcliased 
abroad,  and  used  in  putting  up  a  mill  "or 
facilitating  Its  working  afterwards."  was 
not  within  the  act  Smith,  C.  J.,  remarked 
that  "the  consequences  would  be  pernicious 
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and  destructlTe  of  all  fair  and  safe  dealings 
with  corporations,  if  a  secret  lien  founded 
upon  a  sale  by  a  distant  creditor,  of  which 
a  person  had  no  Information  or  means  of 
loformatlon  provided  by  law,  could  be  set  up 
as  paramount  to  his  demand;  and,  unless 
imperatively  demanded,  such  a  construction 
ought  not  to  be  put  upon  an  enactment  as 
will  lead  to  this  result"  We  liave  exam- 
ined the  numerous  authorities  to  which  we 
have  been  referred  by  counsel,  but  they  do 
not,  in  our  opinion,  sustain  the  contention 
tliat  the  articles  furnished  by  the  appeUants 
are  embraced  by  the  statute.  We  do  not 
deem  it  necessary  to  ent»  Into  a  general  dis- 
cussion of  the  subject  It  Is  sufficient  to  say 
that  these  articles,  which  in  no  sense  are  at- 
tached to  or  «ihance  the  value  of  the  prc^- 
erty,  cannot  be  considered  as  within  the  spir- 
it or  letter  of  the  act  The  order  as  to  the 
costs  was  In  this  case  within  the  discretion 
ot  the  court    Affirmed. 

Appeal  of  defendant  Sadler  In  same  case: 
Vor  the  reasons  given  In  the  opinion  in  the 
fsragoing  iqupeol,  the  judgment  is  affirmed. 


(US  N.  c.  M7) 

ANTIETAM  PAPER  CO.  et  al.  ▼.  CHRON- 
ICLB  PUB.  CO.  et  al.     (No.  14&) 

(Sopreme  Court  of  North  Carolina.     Nov.  13, 
1894.) 

TsulI, — Ibsdbs  vor  Jury— EzoEPTtONs  toChabob 
— Statbhsht  or  Judob. 

1.  Error  in  refusing  to  Bubmlt  to  the  Jary 
an  issue  in  the  form  requested  is  not  prejudicial, 
where  the  iaauea  as  presented  enable  coonsel  to 
embody  in  special  Instructions  such  material 
views  of  the  law,  arising  out  of  the  testimony, 
as  are  pertinent 

2.  An  exception  "to  the  charge  as  givoi"  is 
too  general  to  be  considered  on  appeal. 

8.  The  statements  of  the  trial  judge  as  to 
what  lie  charged  are  conclusive. 

Appeal  from  Bui)erior  court,  Waiie  county; 
Hoke,  Judge. 

Action  by  the  Antietam  Paper  Company 
and  others  against  the  Chrmilcle  Publishing 
Company  and  others.  From  the  Judgment 
defendant  Holt  appeals. 

On  the  Issues  material  to  this  controversy, 
the  court  charged  the  Jury  as  follows:  "That 
all  the  parties  to  the  controversies  agreed 
that  $1,066.89  was  passed  from  Jemlgan  to 
Daniels  at  the  time  apeclfled,  same  being  the 
amount  of  the  $1,000  note,  with  the  interest 
fbai  accrued,  and  on  the  evidence,  if  be- 
lieved, the  Jury  should  answer  the  fourth  Is- 
sue, 'Yes';  that  by  the  eividence  of  neither 
party  was  the  al>80lute  payment  and  dis- 
charge of  the  note  established,  and  on  the 
evidoice,  if  believed,  the  jury  should  answer 
the  fifth  issue,  'No.' "  On  the  sixth  isBoe, 
which  was  aa  follows:  "(6)  Was  the  mon^ 
given  by  Jemlgan  to  Daniels  with  the  Inten- 
tton  and  agreement  that  the  $1,000  note 
sbouid  be  paid  as  to  Daniels,  and  so  post- 
poned  in  right  to  the  |l,a00  claim?"— Che 


court  charged  fbo  Jury  as  follows:  "That  t2ie 
burden  of  this  Issue  was  on  the  defendant 
Josephus  Daniels;  that  he  claimed  that  the 
money  was  passed  under  circumstances  that 
made  the  transaction  a  payment  as  to  him, 
and  postponed  the  (1,000  note  to  the  $1,600 
note,  being  the  other  note  secured  by  the 
mortgage;  and  the  law  put  upon  him  the 
burden  of  proof  as  to  such  allegation,  and  re- 
quired him  to  establish  this  (his  claim)  by 
the  greater  weight  of  the  evidence;  and  the 
question  for  the  jury  to  decide  on  this  Issue 
and  <m  the  evidence  was  whether  this  money 
was  passed  to  Daniels  In  payment  of  this  $1,- 
(X)0  note,  or  was  there  a  purchase  of  the  note 
by  Jemlgan,  or  was  the  money  passed,  and 
the  note  left  without  any  definite  arrange- 
ment between  them?  That  the  matter  of 
payment  was  a  question  of  Intent  and  agree- 
ment between  the  parties.  In  order  to  make 
the  giving  of  the  money  a  payment  there 
must  be  an  agreement  to  that  elFect  This 
may  be  established  by  words  or  conduct,  or 
by  both,  but  there  must  have  I>een  an  agree- 
ment of  both  parties.  That  if,  at  the  time 
the  money  was  passed,  it  was  the  Intent  and 
agreement  of  the  parties  that  the  money 
should  be  as  to  Daniels  a  payment  of  the 
note,  and  Jemlgan  presented  and  passed  the 
money  as  his  own,  and  Daniels,  in  ignorance 
of  any  agency,  accepted  the  money,  and  fore- 
bore  his  right  then  to  sell,  and  so  put  himself 
to  pecuniary  disadvantage,  then  the  passing 
of  the  money  would  be  a  payment  of  the 
note  as  to  Daniels,  and  the  jury  sbonld  an- 
swer the  Issne,  'Yes';  or  If  Daniels,  at  the 
time  the  money  was  passed,  made  the  prop- 
osition that,  on  the  payment  of  the  note  as 
to  Iilm,  ttte  same  should  be  left  with  the 
bank,  to  enable  Jemlgan  to  procure  a  second 
mortgage,  and  Jemlgan,  having  heard  the 
proposition,  paid  the  money  and  ac(iuiesced 
by  his  sUence,  and  Daniels  used  the  money 
in  ignorance  of  any  agency,  and  forebore  his 
right  tiien  to  sell,  and  put  himself  at  a  pe- 
coniary  disadvantage,  issue  sbouid  be  an- 
swered, 'Yes.'  That  If  there  was  no  agree- 
ment that  the  note  should  be  paid,  and  the 
money  was  passed  by  way  of  purchase  be- 
tween them.  Jury  should  answer  issue,  'No'; 
or  if  Jemlgan  did  not  agree  there  should  lie 
a  payment  but  gave  the  money  and  left  the 
note  without  definite  agreement  leaving  the 
questlna  to  I>e  afterwards  determined,  jury 
should  answer  the  issue,  'No';  or  if  Jemlgan 
made  It  known  he  was  acting  for  another, 
and  exceeded  his  authority  as  agent  by  mak- 
ing payment  Instead  of  purchase,  jury 
should  answer  issue,  'No.' "  The  court  then 
recited  all  the  evidence  pertinent  to  the  issue, 
together  with  the  arguments  and  suggestion 
of  counsel  for  both  parties  predicated  upon 
it  and  closed  charge  on  this  issue  by  restat- 
ing to  the  Jury  the  different  poBiti<»is  of  the 
parties:  "That  if  Jemlgan,  professing  to  act 
for  himself  and  in  his  own  name,  gave  the 
money,  agreeing  It  should  be  in  payment 
and  Danieia,  in  Ignocanoe  of  any  agency, 
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took  tbe  money  on  tbat  agreement,  and  fore- 
kore  hla  right  tben  to  foreclose  bis  mort- 
gage, jnry  should  answer  the  Issue,  'Tes';  or 
if  Daniels  made  the  proposition  that  Jernigan 
should  pay  o£F  note,  and  same  should  be  left 
to  enable  him  to  obtain  a  second  mortgage, 
and  Jemlgan,  having  heard  the  proi>osition, 
paid  tbe  money,  and  Daniels  was  in  ignorance 
of  his  acting  as  agent,  and  took  money,  and 
forebore  to  sell,  eta,  jury  should  answer  is- 
sue, 'Yes';  but  if  the  money  was  passed  by 
way  of  purchase,  issue  should  be  answered, 
'No';  or  If  money  was  passed,  and  mat- 
ter was  left  Indefinite,  issue  should  be  an- 
swered, "No';  <a  if  Jemlgan  disclosed  bis 
agency,  and  exceeded  his  authority,  issue 
should  be  answered,  "No.* " 

Haywood  &  Haywood  and  0.  M.  Busbee, 
tot  appellant  John  W.  Hinsdale  and  Armi- 
stead  Jones,  for  appelleea 

BUBWBIili,  J.  This  appeal  brings  up  for 
our  consideration  the  exceptions  taken  on  the 
trial  by  the  defendant  Holt  alone.  His  con- 
troTersy  in  this  action  was  with  his  code- 
fendant  Josephus  Daniels,  to  whom  the  de- 
fendant the  Chronicle  Publishing  Ck)mpany 
had  executed  a  mortgage  on  March  24,  1892, 
to  secure  a  debt  of  $2,600,  evidenced  by  two 
bonds  of  that  date,— one  for  91>000,  due  Feb- 
ruary 1,  1893,  and  the  other  for  |1,600,  due 
February  1,  1891.  We  have  adjudged  that 
that  mortgage  and  those  bonds  were  valid 
acts  of  that  corporation,  and  that  by  vlrtne 
thereof  the  owners  of  those  bonds  had  a  lien 
on  the  property  described  In  that  mortgage. 
See  this  case  at  this  term  on  the  plaintiffs' 
appeal.  20  S.  E.  366.  The  validity  of  this 
mortgage  was  averred  by  each  of  these  de- 
fendants, and  in  his  answer  the  defendant 
Holt  alleged  that  he  was  the  owner  of  the 
note  for  $1,000,  described  therein,  by  pur- 
chase from  defendant  Daniels  on  February 
1,  1893,  the  day  of  Its  maturity.  To  this 
allegation  tbe  defendant  Daniels  answered, 
averring  that  on  the  said  date  the  amount 
dne  to  him  on  account  of  this  note  or  bond 
was  paid  to  him;  and  he  expressly  denied 
that  the  defendant  Holt  had  on  tbat  day  pnr- 
diased  tbat  note  or  bond  from  him.  The 
issue  between  these  two  defendants,  as 
sbown  by  the  pleadings  alone,  was:  "Did 
T.  M.  Holt,  on  February  1,  1893,  purchase  of 
Josephus  Daniels  the  $1,000  note  described 
In  the  mortgage  of  the  Chronicle  Publishing 
Company,  or  was  tbe  said  note  on  that  day 
paid  and  discharged?"  Notwithstanding  the 
fact  that  this  single  issue  was  raised  between 
these  two  defendants  by  their  pleadings,  tbe 
counsel  of  the  defendant  Holt  tendered  tile 
following  four  issues:  "Was  T.  M.  Holt  the 
purchaser,  and  is  he  the  owner,  of  the  note 
for  $1,000,  mentioned  in  section  7  of  his  an- 
swer? Did  Thomas  R.  Jemlgan  act  as  the 
agent  of  Holt  in  the  purchase  of  the  note  for 
$1,000,  secured  In  the  mortgage  to  Daniels 


set  out  In  the  pleadings?  Did  Jemlgan,  as 
such  agent,  have  authority  to  agree  that  tbe 
second  note  secured  In  the  mortgage  should 
have  priority  over  the  note  for  $1,000?  Was 
the  note  for  $1,000  left  in  the  possession  of 
B.  S.  Jerman  until  the  point  as  to  which  of 
the  notes  described  In  the  mortgage  should 
have  priority  of  payment  could  be  deter- 
mined?"—and  excepted  because  the  court 
refused  to  submit  them  to  the  jury.  Tbe  court 
submitted  the  following  issues  to  the  Jury, 
In  lieu  of  those  tendered:  "(1)  Did  the 
Chronicle  Publishing  Company  execute  to 
Daniels  a  valid  mortgage  on  its  property,  of 
date  March  24,  1892,  to  secure  two  notes  for 
$1,000  and  $1,600,  and  was  the  same  duly 
proved  and  registered?  (2)  What  property 
of  the  company  was  conveyed  by  such  mort- 
gage to  the  grantees  therein?  (3)  What  was 
the  value  of  the  property  sold  by  the  re- 
ceiver, and  which  did  not  pass  by  mortgage? 
(4)  Was  there  a  payment  on  February  1, 
1893,  to  Daniels,  of  $1,066.80,— the  amount 
of  the  $1,000  note,  with  accraed  interest?  (5) 
Was  such  payment  in  discharge  and  satis- 
faction of  such  note?  (6)  Was  the  money 
given  by  T.  R.  Jemlgan  to  Daniels  with  the 
intention  and  agreement  that  the  $1,000  note 
should  be  paid  as  to  Daniels,  and  so  post- 
poned in  right  to  the  $1,600  claim?'  And  to 
the  sixth  issue  the  defendant  Holt  excepted. 
These  two  exceptions— the  one  to  the  re- 
fusal to  submit  tbe  four  issues  tendered  by 
him,  and  the  other  to  tbe  submitting  of  the 
sixth  issue— may  be  considered  together.  In 
Davidson  v.  Glfford,  100  N.  O.  18,  6  S.  E. 
718,  It  Is  hdd  that  "the  material  issues  of 
fact  raised  by  the  pleadings  must  be  sub- 
mitted unless  it  appears  to  the  court  that 
this  right  is  waived  by  the  parties."  But  the 
form  in  which  issues  are  submitted  Is  of  lit- 
tle consequence  if  tbe  material  facts  In  con- 
troversy are  clearly  presented  by  them. 
Cuthbertson  v.  Insurance  Co.,  96  N.  G.  4S0, 
2  S.  E.  25&  And  "the  only  restriction  upon 
the  power  of  the  trial  judge  to  settle  the  is- 
sues for' a  jury  is  that  they  shall  be  such  as 
arise  out  of  the  pleadings,  such  that  the 
court  upon  their  verdict  may  proceed  to  Judg- 
ment, and  such  as  will  allow  the  parties  to 
present  to  the  Jury  any  material  view  of  the 
law,  arising  out  of  the  testimony,  which 
counsel  may  request  the  court  to  embody  in 
the  Instruction  to  the  jury."  Vaughan  v. 
Parker,  112  N.  C.  96,  16  S.  E.  908.  While 
the  first  issue  tendered  by  the  defendant  Holt 
was  distinctly  "raised  by  the  pleadings,"  it 
seems  evident  from  the  other  issues  which  he 
himself  submitted,  and  from  the  Issues  that 
were  submitted,  and  from  tbe  evidence  set 
out  in  the  statement  of  the  case  on  appeal 
and  the  charge  to  the  Jury,  that  it  was  con- 
ceded on  the  trial  that  he  was  the  purchaser 
and  owner  of  the  note  mentioned  In  that 
Issue.  So  evident  was  It  that  there  was 
really  no  controversy  at  the  trial  upon  this 
particular  matter  that  his  honor,  without 
objection  or  exception  taken,  told  tbe  JU17 
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that,  tf  they  believed  the  evidence,  they 
Bhoold  answer  the  third  Issue  "Yes,"  and 
the  fourth  Issue  "No,"  and  thus  find  that 
on  February  1,  1893,  there  was  paid  to  de- 
fendant Daniels  the  amount  due  on  said 
note,  but  that  that  payment  was  not  "in  dis- 
cbarge and  satisfaction"  of  it  These  two 
Issues,  thus  answered,  established  the  fact 
that  while  Daniels,  on  the  day  named,  re- 
ceived the  amount  due  him  on  this  note,  it 
was  not,  strictly  speaking,  a  payment,  for 
It  did  not  discharge  and  satisfy  the  note,  but 
left  It,  as  both  conceded,  a  valid  and  sub- 
sisting claim  against  the  Chronicle  Publish- 
ing Company  in  the  hands  of  the  defendant 
B.  S.  Jerman,  who  held  It  for  the  use  and 
benefit  of  the  defendant  Holt,  as  was  also 
conceded.  Thus  it  is  apparent  that  at  the 
trial  there  was  an  elimination  of  some  .dis- 
puted matter,  and  there  was  left  between 
H(rit  and  Daniels  only  this  issue:  Was  the 
former,  who  was  admittedly  the  real  owner 
of  the  note  ($1,000)  held  by  Jerman,  entitled 
to  share  pro  rata  with  the  latter  (who  was 
admitted  to  be  the  bolder  and  owner  of  the 
other  mortgage  note,  $1,600)  in  the  proceeds 
of  the  sale  of  the  mortgaged  property,  or 
waa  Daniels'  part  of  the  mortgaged  debt  to 
be  paid  in  full  oat  of  these  proceeds  before 
Holt  was  to  be  allowed  any  part  thereof  as 
a  credit  on  the  note  be  had  purchased?  It 
was  conceded  that  the  money  given  for  this 
note  by  Holt  was  actually  handed  to  Daniels 
by  Jemlgan,  the  only  dispute  abont  that 
being  as  to  Daniels'  notice  or  knowledge  that 
Jemlgan  was  not  acting  for  himself  In  the 
transaction,  but  for  Holt  or  some  other  per- 
son. This  material  fact  in  controversy  seems 
to  us  to  have  been  presented  by  the  sixth 
issue,  with  sufficient  clearness,  to  the  Jury. 
It  is  to  be  read  and  considered  In  connection 
with  the  testimony  and  the  charge,  as  the 
Jury  considered  It  Under  it  the  connsel 
might  have  embodied  In  special  Instructions 
such  "material  views  of  the  law  arising  out 
of  the  testimony"  as  they  thought  pertincsit 
The  first  and  second  exceptions  of  the  ap- 
pellant cannot,  therefore,  be  sustained. 

Exceptions  to  the  charge:  (1)  It  is  stated 
that  there  was  an  exception  "to  the  charge 
as  given."  This  general  exception  cannot 
be  considered.  It  was  not  urged  before  us. 
(2)  It  is  also  stated  that  the  appellant  in 
this  case  on  appeal  excepts  to  the  above 
charge  as  follows:  "That  the  court  charged 
the  Jury  that  defendant  Holt  would  be 
bound  by  whatever  his  agent,  Jemlgan,  did 
in  his  dealings  with  Daniels,  unless  he  made 
known  to  him  (Daniels)  that  he  was  acting 
for  a  prlncipaL"  Upon  an  examination  of 
bis  honor's  charge,  which  is  set  out  in  full, 
we  do  not  find  that  he  so  told  the  Jury.  His 
honor's  statement  of  what  he  said  Is  con- 
clusive, and  puts  this  exception  out  of  the 
case. 

We  find  no  error  of  which  the  defendant 
Holt  can  Justly  complain,  and  as  to  blm  the 
judgment  must  be  affirmed. 

v.208.K.no.ll— 24 


COS  N.  c.  2(»> 
HBATH  et  at  v.  BIG  FALLS  COTTON 

MILLS  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  18, 

1894.) 

CoBPORATE  Deed  —  Execution  —  Kegistration— 
Certificate  op  Clekk — Ohissiox  or  Seal  from 
Rboord. 

1.  Where  a  corporate  deed  is  signed  in 
the  corporate  name  by  its  president,  vice  pres- 
ident, secretary,  aud  treasurer,  who  constitute 
all  the  stockholders,  directors,  and  officers  of  the 
corporation,  and  the  corporate  sefd  is  afi^ed,  it 
is  properly  execnted  as  a  common-law  deed. 

2.  A  certificate  by  the  clerk  to  "the  due 
execution"  of  a  corporate  deed  is  sufficient 
to  warrant  registration  thereof. 

3.  Where  a  corporate  deed  is  duly  sealed, 
and  is  in  all  respects  correctly  recorded,  except 
that  the  record  does  not  show  a  copy  of  the 
seal,  or  any  device  representing  it,  such  record 
is  valid,  and  suffident  as  notice,  if  it  represents 
on  its  face,  in  any  other  way,  that  tke  deed 
was  sealed. 

Appeal  from  superior  court,  Alamance 
county;  Hoke,  Judge. 

Action  by  Heath,  Springs  A  Co.,  Merchants' 
ft  Farmers'  Bank  of  Charlotte,  James  E. 
Mitcfa^  &  Co.,  and  others,  agahist  Big  Falls 
Cotton  Mills,  J.  L.  Scott  and  J.  A  Long, 
trustees,  in  the  nature  of  a  creditors'  ac- 
tion. Judgment  for  plaintitFs,  and,  from  that 
part  of  the  decree  which  declares  the  mort- 
gage of  James  E.  Mitchell  &  0>.  on  defend- 
ant's property  a  valid  first  lien,  the  other 
plaintiffs  appeal.    Affirmed. 

It  appeared  that  the  clerk,  in  certifying  to 
the  ivobate  of  the  deed,  adjudged  "the  due 
execution"  tha:«of. 

Haywood  &  Haywood,  for  appellants.  L. 
M.  Scott  and  W.  P.  Bynum,  Jr.,  for  appellees. 

SHEPHERD,  C.  J.  The  question  present- 
ed in  the  exception  of  the  appellants  is 
whetho'  the  mortgage  deed  to  J.  B.  Mitchell 
&  Co.  has  been  properly  executed,  probated, 
and  registered,  so  as  to  give  the  note  se- 
cured therein  priority  over  the  claims  of 
the  excepting  creditors.  The  deed  Is  signed 
in  the  name  of  the  corporation,  by  its  presi- 
dent, vice  president  secretary,  and  treasurer, 
who  constituted  all  the  stockholders,  direct- 
ors, and  officers  of  the  corporation;  and  the 
corporate  seal  Is  affixed  to  It,  as  appears  by 
the  profert  of  the  original  deed  on  the  trial, 
as  well  as  from  the  facts  agreed.  We  are 
of  the  opinion  that  it  is  properly  executed 
as  a  common-law  deed.  Bason  v.  Minhig  Co., 
90  N.  C.  417.  We  are  also  of  the  ophilon 
that  the  certificate  of  the  clerk  was  sufficient 
to  warrant  the  registration  of  the  same. 
Quinnorly  v.  Qulnnerly,  114  N.  C.  145,  18 
S.  E.  99. 

It  Is  earnestly  Insisted  however  that  the 
omission  of  the  register  to  copy  the  seal  on 
his  book  destroys  Hie  efficacy  of  the  registra- 
tion as  constructive  notice  of  the  said  mort- 
gage. Very  respectable  authorities,  which 
accord  with  onr  conception  of  the  true  prin- 
ciple, sustain  the  position  that  U  the  attestsr 
tion  clause  recites  that  the  deed  was  signed 
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and  sealed.  It  win  be  presumed  that  the 
original  deed  was  sealed.  "Where  an  In- 
strument which  the  law  requires  to  be  sealed 
Is  In  aU  respects  correctly  recorded,  except 
that  the  record  does  not  show  a  copy  of  the 
seal,  or  any  device  representing  It,  the  rec- 
ord win  nevertheless  be  valid,  and  sufficient 
as  notice,  provided  the  record  represents  on 
its  face,  in  any  other  way,  as  by  recitals 
or  otherwise,  that  the  Instrument  was  sealed, 
and  It  was  In  fact  duly  sealed."  Beardsley 
V.  Day  (Minn.)  55  N.  W.  46.  To  the  same 
effect  is  1  Jones,  Mortg.  493.  This  view  Is 
fully  supported  by  the  case  of  Ayco<^  v.  Rail- 
road, 89  N.  G.  323.  A  similar  objection  was 
made  to  the  introduction  of  certain  grants, 
but,  as  it  appeared  from  the  attestation 
clause  that  the  seal  was  affixed,  the  objec- 
tion was  overruled.  The  court  said:  "It 
tbittB  affirmatively  appears  that  the  grants 
were  issued  under  the  great  seal,  and  this  is 
shown  In  the  registration.  As  the  purpose  of 
reqalring  registration  la  to  give  notice  of 
the  terms  of  the  deed,  and  this  Is  fully  ac- 
complished in  the  registry,  we  can  see  ao 
reason  why  some  scroll,  or  attempted  imita- 
tion of  the  form  of  the  seal,  should  be  re- 
quired. In  addition  to  the  words  spoken  In  the 
grant  The  registry  furnishes  all  the  infor- 
mation that  could  be  derived  from  an  ex- 
aminaticm  of  the  original,  as  both  utter  one 
and  the  same  language." 

His  honor  was  also  correct  in  his  ruling  that 
the  debts  of  the  plaintlfFs  and  others,  arising 
from  cotton  and  flour  sold  and  delivered  to 
the  defendants,  are  not  entitled  to  priority 
over  the  said  mortgage.  Antletam  Paper  Go. 
V.  Ohronlde  Pub.  Co.  (at  this  t«m)  20  S. 
B.  366. 

Upon  a  careful  Inspection  of  the  whole 
record,  we  are  unable  to  find  any  reason  to 
disturb  the  Judgment  of  the  court  below. 
AfBrmed. 

BUBWELL,  J.,  did  not  sit  on  the  bearing 
of  this  case. 


(lis  N.  C.  2U) 
LINDSAY  T.  HAMBURG-BREiMBN  INS. 

CO. 

(Snpreme  Court  of  North  OaroUna.    Not.  IS, 

1S94.) 

OoKSTBDonotr  or  Wkittbit  ComnAot. 

Where  the  letters  between  the  parties 

oonstitate  a  written  contract,  it  ia  for  the  court 

to  ascertain  their  intention,  and  declare  their 

rights  thereunder. 

Appeal  from  superior  court,  Greene  county; 
Brown,  Judge. 

Action  by  George  M.  Lindsay  against  Ham- 
burg-Bremen Insurance  Comitany  for  serv- 
ices rendered.  Judgment  for  defendant,  and 
plalntift  appeals.    Affirmed. 

O.  M.  Lindsay,  in  pro.  per. 

PBB  CURIAM.  The  lettera  of  the  defend- 
ant's agent  to  the  plaintifF,  and  his  replies 
thereto,  constitute   a   written  contract  be- 


tween the  parties.  It  was  for  thu  court, 
therefore,  to  ascertain  the  intention  of  the 
parties,  and  to  declare  their  rights  therean- 
der.  Simpson  v.  Pegram,  112  N.  C.  541,  17 
S.  B.  430.  The  services  to  be  rendered  and 
their  value  were  fixed  by  that  written  con- 
tract, upon  which  we  think  his  honor  put  the 
proper  construction.    Affirmed. 

ais  N.  c.  KM) 
JONBS  et  al.  t.  JONE& 
(Snpreme  Court  of  North  Carolina.     Nov.  18, 

1894.) 
Injunction — Preservation  of  Propbbtt  in  Suit. 
Where  the  ownership  of  a  certain  fund  is 
in  controversy,  it  is  proper  to  preserve  aach  fund 
by  a  restraimng  order  until  the  rights  of  the 
contestants  can  be  determined. 

Appeal  from  superior  court,  Greene  county; 
Battle,  Judge. 

Action  by  James  B.  Jones  and  others 
against  Samuel  Jones  for  the  possession  of  a 
certain  fund.  From  an  order  continuing  a 
restraining  order  until  the  hearing,  defend- 
ant appeals.    Affirmed. 

Gec^ge  M.  Lindsay,  for  ^pellant  Swift 
Galloway  and  J.  B.  Batchelor,  for  appellees. 

PER  CURIAM.  The  fund  here  In  dispute 
stands  In  the  place  of  certain  crops  which  the 
plalntifr  insists  belonged  to  him,  because  he 
was  the  landlord  of  the  defendant,  by  whom 
they  were  raised.  There  being  a  serious  con- 
troversy as  to  the  true  ownership  of  these 
crops,  and  therefore  of  this  fund,  it  la  proper 
to  have  It  preserved  till  the  rights  of  the  con- 
testants can  be  determined.  We  see  no  error 
in  the  order  appealed  from.    Affirmed. 


(US  N.  C.  220' 

OOMMBRCIAL  ft  FABMBRS'  NAT.  BANE 

OF  BALTIMORE  T.  DAVIS  et  aL 

(Snpreme  Court  of  North  Carolina.    Nor.  iZ, 

1894.) 

ImoLTam  Bask  —  Deposits  voa  CouLSonos  — 

FBEraRBKOBB. 

Where  an  Insolvent  bank  makes  collec- 
tlona  for  a  depositor,  but  fails  to  ronit  befon 
making  a  general  assignment,  thon^  the  ac- 
count was  kept  ■eparate  from  other  accounts 
of  the  bank,  and  the  funds  turned  over  to  the 
receiver  were  sufficient  to  pay  it.  Mid  the  de- 
positor was  ignorant  of  the  bank's  condition 
when  he  made  the  deposit,  he  is  not  entitled  to 
preference  over  the  general  creditors. 

Appeal  from  superior  court.  New  Hanover 
county;  Brown,  Judge. 

Action  by  the  Commercial  ft  Farmers'  Na- 
tional Bank  of  Baltimore  against  Junius 
Davis  and  Jamea  A.  Leak,  receivers  of  the 
Bank  of  New  Hanover,  to  establish  prefer- 
ence claims.  It  was  admitted  that  the  New 
Hanover  Bank,  while  Insolvent,  and  befcse 
making  tiie  assignment,  had  made  collections 
for  plalntlir,  and  had  failed  to  remit  It  waa 
also  admitted  that  plalntlfT  was  Ignorant  of 
sndi  Insolvency;  that  the  account  waa  kept 
separate  from  other  accounts  of  the  bank; 
and  that  the  funds  turned  over  to  the  re- 
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celvere  were  sufflclait  to  pay  plalntifl'B 
daim.  The  court  decided  that  plaintiff  was 
not  entitled  to  preference.  Plaintiff  appeals. 
Affirmed. 

3.  O.  Bellamy,  Jr.,  for  appellant  Geo. 
Boantree  and  Geo.  Davis,  for  appellees. 

BURWELL,  J.  We  And  no  error  In  tbe 
ruling  of  his  honor,  and  hold  that  bis  Judg- 
ment must  be  affirmed.  It  is  sufficient,  we 
think,  to  cite  the  case  of  Banic  t.  Dowd,  38 
Fed.  172,  where  Judge  Seymour  has  fully 
set  out  the  reasons  and  authorities  tbat  led 
him  to  the  conclusion  be  reached  in  a  con- 
trorersy  about  the  assets  of  an  Insolvent 
national  bank.  Both  because  it  is  Important 
that  there  shall  be  accord  between  the  rules 
laid  down  by  the  federal  court  in  regard  to 
the  assets  of  Insolvent  national  banks  in  the 
bands  of  receivers  and  those  rules  which  are 
to  govern  the  distribution  of  the  assets  of  an 
insolvent  state  bank,  and  because  the  conclu- 
sions there  reached  are  those  to  which  we 
have  come  after  a  careful  consideration  of 
the  authorities,  we  content  om-selves  with 
referrbig  to  the  elaborate  opinion  filed  In 
tbat  case.  Later  decisions  sustain  what  is 
there  said.  Slater  v.  Oriental  Mills,  27  AtL 
443  (a  Rhode  Island  case);  Frieberg  v.  Stod- 
dart,  28  Atl.  1111  (a  Pennsylvania  case); 
Nonotuck  Silk  Co.  v.  Flanders,  58  N.  W. 
383  (a  Wisconsin  case). 

Affirmed. 


(lU  N.  c.  28S) 

MERCHANTS'   NAT.   BANK  OP  NEW 

YORK  V.  DAVIS  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1894.) 

Appeal  from  superior  court.  New  Hanover 
county;  Brown,  Judge. 

Acdou  by  the  Merchants'  National  Bank  of 
New  York  against  Junius  Davis  and  J.  A.  Leak, 
receivers  oS  the  Bank  of  New  Hanover,  to  es- 
tablish preference  claims.  It  was  admitted 
tbat  the  Bank  of  New  Hanover,  wliile  insol- 
vent, received  plaintiff's  drafts,  etc.,  for  collec- 
tion, and  collected  them,  but  failed  to  remit 
before  making  the  assignment.  It  was  also 
admitted  that  plaintiff  was  ignorant  of  the  in- 
solvency; that  the  account  was  kept  separate 
from  other  accounts  of  the  bank;  and  that  the 
funds  turned  over  to  the  receiver  were  suffi- 
cient to  pay  the  claim.  The  court  decided  that 
plaintiff  was  not  entitled  to  preference,  and 
plaintiff  appeala    Affirmed. 

T.  W.  Stranee,  for  appellant  Geo.  Ronntree 
and  Geo.  Davis,  for  appellees. 

BURWELL,  J.  Pot  reasons  stated  in  the 
opinion  in  Bank  v.  Davis  (at  this  term)  20  S.  S. 
3(0,  the  judgment  in  this  cause  is  affirmed. 


(U5  N.  C.  6S7) 

GILMORB  T.  CAPE  FEAR  &  Y.  V.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1894.) 

AonON  AOAIMST  RUUCOAD  COMPAUT  —  ACOIDSRT 
AT  CbOSSISO — CONTRIBCTOBT  NeOUOENCE. 

In  an  action  against  a. railroad  company 
(or  Injuries  caused  by  the  frightening  of  plain- 


tiff's mule  at  a  railroad  crossiag  by  an  approach- 
inje  train  whicb  failed  to  give  anv  idgnal,  plain- 
tiff testified  that  he  first  saw  tne  train  when 
about  60  steps  from  the  ctDssing,  and  Immedi- 
ately got  out  of  his  wagon,  and  caught  the 
mule  by  the  bridle,  but  that  it  became  unmaa- 
ageable  through  a  sudden  exhaust  of  steam 
from  the  engme.  Defendant's  witness  testi- 
fied that  the  slope  of  the  approach  to  the  rail- 
road was  considerable,  and  that  there  were  deep 
gullies  on  each  side  of  the  road,  which  prevent 
ed  a  team  frum  turning  out.  PlaintifTs  testi- 
mony showed  that  the  approach  was  not  so 
dangerous,  but  he  admitted  that  he  was  driv- 
ing a  "scary"  mule.  Hdd,  that  it  was  a  ques- 
tion for  the  jury  whether  plaintiff  was  negli- 
gent in  not  having  sooner  stopped  and  listened 
For  the  train.  Shepherd,  G.  J.,  and  Burwell,  J., 
dissenting. 

Appeal  from  superior  court  Chatham  counr 
ty;  Hoke,  Judge. 

Action  by  B.  N.  Gllmore  against  the  Cape 
Pear  &  Yadkin  Valley  Railroad  Company. 
There  was  a  judgment  for  defendant  and 
plaintiff  appeals.    Reversed. 

H.  A  London,  for  appellant  Geo.  M.  Rose, 
for  appellee. 

MacRAE,  J.  There  can  be  no  question,  up- 
on the  uncontradicted  testimony,  tbat  the 
failure  to  blow  for  the  crossing  was  negli- 
gence on  the  part  of  the  defendant  Randall 
T.  Railroad  Co.,  104  N.  C.  410,  10  S.  E.  091; 
Hlnkle  ▼.  Railroad  Co.,  109  N.  C.  472,  13  S.  E. 
884.  The  defendant  however,  contends  tbat 
plaintiff  failed to"8top,  look,and listen"  when 
he  reached  the  point  from  which,  to  the 
crossing,  it  would  be  dangerous  for  the  plain- 
tiff to  drive  when  a  train  was  approaching. 
The  principles  here  involved  have  been  so 
clearly  discussed  and  settled  in  recent  cases 
in  this  court— those  named  above  and  others 
there  cited — that  nothing  is  left  for  us  but 
to  apply  known  rules  to  the  present  circum- 
staacea.  Did  the  evidence  offered  by  the 
plaintiff  clearly  show  that  the  part  of  the 
road  upon  which  the  plaintiff  bad  entered 
after  passing  the  "eminence,"  as  it  is  called, 
and  started  down  grade  to  the  crossing,  was 
BO  dangerous  to  travelers,  in  case  of  the 
approach  of  a  train,  that  It  was  incumbent 
upon  the  plaintiff  to  have  looked  and  listened 
for  a  train  before  proceeding  further?  The 
law  Is  plain.  "Where  a  person  in  charge  of 
a  wagon  and  team  approaches  a  public  cross- 
ing, it  Is  bis  duty  to  look  and  listen,  and 
take  every  prudent  precaution  to  avoid  a 
collision,  even  though  the  approach  be  made 
at  an  hour  when  no  regular  train  is  expected 
to  pass.  The  same  degree  of  care  and  cau- 
tion should  be  exercised  by  one  who  is  about 
to  drive  into  such  a  narrow  and  dangeroas 
pass  as  Is  described  by  the  witnesses,  if  he 
would  avoid  the  responsibility  for  any  injury 
tbat  may  result  from  his  carelessness."  Ran- 
dall's Case,  supra.  According  to  the  plain- 
tiff's testimony,  be  was  within  about  80  steps 
of  the  railroad  when  he  heard  the  train  and 
saw  it  coming,  and  he  immediately  jumped 
qut  and  caught  the  young  mule  by  the  bridle. 
It  was  then  that  the  noise  was  made  by  the 
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CKhaust  of  steam,  or,  aa  the  witness  said, 
"steam  puffed  out,"  and  the  team,  In  conse- 
quence, became  unmanageable.  The  witness 
Hall  testified  that  the  slope  of  ground  where 
the  accident  occurred  was  considerable,  and 
to  the  left  of  the  wagon,  where  it  occurred, 
were  woods  and  deep  gullies,  so  that  the 
wagon  could  not  turn  out  Whether  the 
witness  Intended  to  be  understood  to  mean 
the  whole  extent  of  the  road  from  the  top  of 
the  hill  to  the  crossing,  or  simply  that  por- 
tion of  the  road  at  and  near  the  place  where 
the  catastrophe  happened,  is  left  in  doubt. 
The  plaintiff  himself,  the  principal  witness, 
describes  the  approach  to  the  railroad,  but 
not  in  such  terms  as  would  warrant  the  con- 
clusion that  it  was  so  dangerous;  and  he  ad- 
mits that  he  was  driving  a  young  and  "scary" 
mule,  and  he  tells  of  his  action  and  conduct 
on  the  occasion  referred  to.  Was  this  testi- 
mony so  clear  that  only  one  inference  could 
be  drawn  from  it?  If  so,  it  was  the  duty  of 
the  Judge  to  decide  whether  there  was  such 
contributory  negligence  as  reliered  the  de- 
ftodant  from  ordinary  care,  and  amoimted. 
In  itself,  to  the  proximate  cause  of  the  dam- 
age received  by  plaintiff.  The  province  of  the 
Judge  and  that  of  the  Jury  is  explained  in 
Deans  v.  Kailroad  Co.,  107  N.  C.  686, 12  8.  B. 
77.  "Men  of  ftilr  and  reasonable  minds 
might  have  drawn  different  conclusions  from 
the  evidence  in  this  case."  Was  the  place 
where  the  team  became  unmanageable  so 
near  to  the  crossing  or  to  the  track  of  the 
railroad  that  the  plaintiff  had  reasonable 
ground  to  anticipate  danger  unless  he  took 
the  prescribed  precautions  for  one  approach- 
tag  the  crossing?  or  was  that  portion  of  the 
county  road  on  which  the  plaintiff  was  then 
driving  of  such  a  dangerous  character  that 
it  would  not  have  been  prudent  for  blm  to 
drive  upon  it  at  a  distance  of  some  60  steps 
from  the  crossing?  And,  in  the  solution  of 
these  inquiries,  was  the  Jury  satisfied  that 
from  this  point,  all  the  way  to  the  crossing, 
the  plaintiff  could  not  ordinarily  have  stopped 
that  particular  team,  or  turned  It  away  from 
the  railroad?  There  are  possibly  other  ques- 
tions Involved,— fiusts  to  be  found  by  the  Jury 
under  proper  instructions  from  his  honor,— 
and  which  were  not  so  dear  that  he  was  au- 
thorized to  pass  upon  them  himself.  New 
trial 

SHEPHERD,  0.  J.,  and  BURWELL,  X, 
dissent. 


(US  N.  o.  UO) 

SFENOBI  T.  WILMINGTON  COTTON 

MILLS. 

(Snpreme  Conrt  of  North  Carolina.     Not.  18, 

1894.) 

VOIB  OOHTBAOT  OV  OOBPOBATIOX  —  RaTUIOATIOV. 

A  contract  with  a  corporation  whidi  was 
void,  beeanae  not  in  writing,  or  sealed  or  sign- 
ed by  the  cocporate  ofBcera,  as  required  by 
OodCL  I  688,  cannot  be  ratiflMl,  though  sodt  sac- 

tlOKlIM' 


I  bean  rqpealed. 


Appeal  from  superior  court,  New  Hanover 
county;   Brown,  Judge. 

Action  by  W.  D.  Spenoe  against  the  Wil- 
mington Cotton  Mills  on  a  contract  for  serv- 
ices. Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

7.  D.  Bellamy,  Jr.,  for  appellant  Iredell 
Meares,  for  appellee. 

MacRAE,  J.  The  plaintiff  had  fall  benefit, 
on  cross-examination,  of  the  testimony  ob- 
jected to  and  ruled  out  upon  the  direct  ex- 
amination. So  it  appears  that  plaintiff  made 
a  contract  with  defendant's  superintendent, 
to  begin  on  April  6,  1891,  and  agreed  to  work 
for  the  12  months  at  $1,200  per  annum;  that 
he  did  work  for  defendant  without  further 
agreement  until  be  was  discharged,  on  May 
10,  1898;  and  that  nothing  was  said  between 
the  parties  after  February,  1893,  as  to  a  con- 
tract It  is  admitted  that  under  section  683 
of  the  Code  i  the  alleged  contract  of  1891  was 
invalid,  because  It  was  not  in  writing  and 
accompanied  by  the  other  formalities  in  said 
statute  required;  but  this  statute  having 
been  repealed  on  the  11th  of  February,  1893 
(see  chapter  84  of  the  Acts  of  Assembly  of 
that  year),  the  plaintiff  contends  that  this 
was  evidence  to  go  to  the  Jury  to  enable  them 
to  determine  whether  there  was  such  con- 
tract between  the  parties  to  run  for  12 
months  from  April  6,  1893.  Upon  the  prin- 
ciple that  where  parties  have  entered  into  a 
contract  of  service  for  a  certain  period,  as, 
for  instance,  12  months,  and,  after  the  ex- 
plratloo  of  that  period,  the  service  continues 
for  another  12  months  upon  the  same  terms, 
the  contract  will  be  presumed  to  have  been 
renewed  If  the  service  continue  longer  with- 
out a  new  agreement  We  have  ae^i,  how- 
ever,  that  this  alleged  contract  was  void  un- 
der the  statute;  and.  If  void,  it  was  incapa- 
ble of  ratification,  as  a  simply  voidable  one, 
like  tlie  contract  of  an  Infant,  would  bare 
been.  A  new  agreement  after  the  repeal  of 
the  statute  woold  have  been  an  Independent 
contract  to  pay  for  services  already  per- 
formed. If  anything  were  due  therefor,  and 
for  future  employment  there  was  no  further 
bar  ot  the  statute  to  its  operation.  It  could 
not  operate  to  ratify  an  attempted  contract, 
executory  In  its  nature.  "The  act  to  be  rati- 
fied must  be  voidable  merely,  and  not  abso- 
lutely void.  A  principal  cannot  ratify  an  act 
which  he  could  not  have  authorized  In  the 
first  Instance."  1  Am.  &  Eng.  Enc.  Law,  p. 
430,  note  1,  where  many  authorities  are  cit- 
ed. We  think  that,  under  the  Code  system, 
the  complaint  In  this  aictlon,  not  being  in 
writing,  but  noted  on  tbe  docket  of  the  Jus- 
tice of  the  peace,  was  broad  enough  to  en- 

1  Code,  {  683,  provides  that  "every  oontiact 
of  every  ooiporation,  by  which  a  liability  may 
be  incurred  by  the  company  exceeding  one  han- 
dred  dollars,  shall  be  In  writing,  and  either  un- 
der the  common  seal  of  the  ooriwratioa  or  signed 
by  some  officer  of  the  company  anthoriaed  tbere- 
to." 
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able  tbe  plaintiff  tx>  recover  on  a  quantum 
meruit  for  Tvorlc  and  labor  done,  If  anything 
were  due  tlierefor.  Stokes  t.  Taylor,  104  N. 
C.  394,  10  S.  E.  5R6.  But  in  this  case  the 
plaintiff  was  notified  on  April  22,  1893,  to 
close  the  dyehouse  (that  in  which  his  serv- 
ices were  rendered)  for  some  time,  and  he 
would  be  notified  when  defendant  wanted 
him  again.  His  services  were  not  required 
again,  and  lie  was  paid  up  to  the  lOtli  of 
May,  and  discharged.  There  was  no  work 
done  by  him  for  which  he  has  not  been  paid, 
and  no  special  contract  for  the  breach  of 
which  be  can  nearer  damages.     No  error. 

(US  N.  c.  2n) 

HALL  T.  CITY  OF  PAYBTTBVILLB  et  al. 

(Supreme  C^nrt  of  North  Carolina.     Not.  13, 

1894.) 

TAZATIOK— KONRSSIOBNTS— TbUBT  FVKDS  — RBMS- 
DISS  AOAUI8T  ILLBQAL  TiX. 

1.  In  the  absence  of  constitutional  restric- 
tions, the  legislature  may  authorize  personal 
property  to  be  taxed  either  at  the  domicile  of  tiie 
owner  or  where  the  property  is  ntuated. 

2.  Frir.  Laws  1885,  p.  975,  taxing  nonresi- 
dents doing  business  in  the  tax  district  coffipriB- 
Ing  the  city  of  Fayetteville,  on  their  business, 
stock  in  trade,  and  st^vent  credits  growing  out 
of  such  business,  does  not  apply  to  trust  funds 
hdd  in  that  city  by  a  nonresident  administrator, 
though  he  has  a  business  office  in  the  city. 

3.  An  injunction  will  not  be  granted  to  re- 
strain the  collection  of  taxes  on  the  ground  that 
they   sre   invalid   or  excessive,   since  an   ade- 

anate  remedy  is  given  by  Laws  1887,  c.  137,  { 
4,  for  their  recovery  after  payment. 

Appeal  from  superior  court;  Cumberland 
county;  Bryan,  Judge. 

Proceeding  by  H.  L.  Hall,  administrator, 
against  the  city  of  FayetteviUe  and  S.  W. 
Tlllingbast,  tax  collector,  to  determine  wheth- 
er plaintiff  is  entitled  to  an  injunction  to  re- 
strain defendant  from  collecting  a  certain 
tax.  The  case  was  submitted  on  an  agreed 
statement  of  facts,  without  other  pleadings 
and  without  action.  From  a  Judgment  deny- 
ing an  Injunction,  plaintiff  appeals.  Af- 
firmed. 

SamL  H.  MacRae,  toe  appellant  H.  McD. 
Bobinson,  for  appellees. 

AVBRY,  J.  As  a  general  role,  personal 
pn^lterty  Is  taxable  at  the  domicile  of  the 
owner,  "mobllia  seqnantor  personam"  being 
nsoaUy  the  goremlng  maxim.  25  Am.  ft 
Bng.  Bnc.  Law,  p.  133;  Oooley,  Tax'n,  322, 
860.  The  leglslatiira,  In  the  absence  of  con- 
stltntlonal  restrlctionB  upon  its  powers,  Is  au- 
thorized to  regulate  taxation  by  imiioBlng  its 
burdens  upon  bank  stock,  mon^,  or  solvent 
credits,  either  at  tbe  domicile  of  the  owner, 
which  is  the  oonatmctive  situs,  or  where  such 
property  Is  actually  sitnated.  Moore  v. 
Com'rs,  80  N.  0. 154;  Winston  v.  Taylor,  90 
N.  G.  210,  6  &  B.  114;  25  Am.  ft  Bng.  Bna 
Law,  138.  For  the  purpose  of  fixing  the  lo- 
cality In  which  personal  property  is  liable  to 
taxation,  the  holder  of  the  legal  title  thereto 
Is  deemed  the  owner.   25  Am.  ft  Bng.  Bnc. 


Law,  120.  Hence,  unless  the  statats  cited, 
in  exi>ress  terms,  subjects  the  money  held  by 
the  administrator.  Hall,  in  his  fiduciary  ca- 
pacity, at  the  place  where  It  is  actually  de- 
posited or  where  the  decedent  resided.  It  Is 
liable  only  at  the  place  of  his  residence  m 
Black  River  township.  The  material  provi- 
sions of  the  statute  which  came  before  the 
court  for  construction  In  Moore  v.  Com'rs, 
supra,  remain  unaltered.  Prlv.  Laws,  p.  83, 
a  112,  S  6;  Prlv.  Laws  1885,  p.  975;  Prlv. 
Laws  1893.  c.  153,  n  1.  54.  The  act  of  1885 
applies,  by  its  express  terms,  only  to  nonresi- 
dents "doing  business  within  the  limits"  of 
the  city,  "upon  their  respective  avocations 
and  business,  their  stock  in  trade,  bank  stock, 
solvent  credits,  growing  out  of  their  business 
located  as  above.  Just  as  though  they  were 
actual  residents."  The  statute  cannot  be 
construed  as  appl^^ng  to  money  held  by  the 
defendant  in  the  capacity  of  administrator  of 
the  decedent,  McDonald,  either  because  he 
was,  at  the  time  of  his  death,  a  resident  of 
the  city  of  FayetteviUe,  or  because,  as  regis- 
ter of  deeds,  the  defendant  had  an  office  in 
tbe  city.  Money  held  by  him  in  his  fiduciary 
capacity  was  not  within  the  meauing  and  In- 
tent of  the  law  subjecting  his  own  propertj, 
even  If  we  concede  that  the  language  of  tbe 
act  is  broad  enough  to  Include  money  held 
by  him  In  his  individual  right  It  was  ad- 
mitted by  counsel  for  the  plaintiff  that  the 
plaintiff  was  not  entitled  to  a  restraining  or- 
der, but  must  pursue  tbe  remedy  prescribed 
by  statute.  Richmond  ft  D.  R.  Co.  v.  Town 
of  Reldsville,  109  N.  O.  494,  18  S.  E.  865; 
Laws  1887,  c.  187,  f  84.1  We  have,  bowevor, 
passed  upon  the  question  discussed  by  coun- 
sel, because  it  seemed  to  be  important  that  It 
should  be  settled.  The  plaintiff  may  still  pay 
the  tax,  and  pursue  his  remedy  before  a  Jus- 
tice of  the  peace.  If  he  has  not  already  paid  It 
There  Is  no  error. 

MacRAB,  J.,  did  not  sit  on  the  bearing  «( 
this  caaei 


(US  N.  C.  298) 
MePHAIL  et  sL  V.  JOHNSON. 
(Supreme  Court  of  North  Carolina.     Nov.  18, 

1804.) 

JnaisDionov  of  Jusnoa  —  AMMumtrntn  or  Bsm- 

MOXB— Amouxt  or  Ci.uif— FiuHo  or  Ao- 

oouHT  IN  BoiT— Conduct  of  Trial. 

1.  Where  a  summons  issued  by  a  justice 
failed  to  show  the  amount  claimed,  the  inser- 
tion of  such  amount  was  properly  permitted  up- 
on appeal  to  the  superior  couit,  and  snui 
amendment  was  retroactive. 

2.  Where  the  amount  of  plaintiff's  claim 
was  not  stated  In  the  summons  issued  by  a 
justice,  but  tbe  complaint  demanded  over  $200, 
a  remittitur  before  the  justice  of  any  excess 

1  Laws  1887,  e.  137,  i  84,  provides  that  if  any 
person  daiming  that  any  tax  la  illegal  or  ex- 
cessive pays  the  same,  and,  within  30  ds^  after 
payment,  makes  a  written  demand  for  a  repay- 
ment thereof,  and  the  same  is  not  refunded 
within  00  days  thereaftn,  be  may  sue  to  reoov- 
erit 
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OTer  $200  raffideBtlr  ahowed  tbe  Jnatioe's  Jnris- 
dietion. 

3.  Code,  S  591,  providing  for  the  filing  of 
the  account  sued  upon,  applies  only  to  actions 
brought  under  the  ''book-debt  law,  and  not  to 
an  action  on  a  contract  for  the  sawing  of  tim- 
ber. 

4.  Where  coansel  persists  in  repeating  ques- 
tions, and  asking  questions  entirely  foreign  to 
the  matter  in  hand,  so  as  to  needlessly  protract 
the  trial,  the  court  may,  after  frequently  cau- 
tioning him,  order  the  witness  to  stand  aside. 

Appeal  from  superior  court,  Cumberland 
county;  Shuford,  Judge.  ' 

Action  by  D.  A.  McPball  and  3.  H.  Mc- 
Pball,  parties  trading  as  McPball  Bros., 
against  James  H.  Johnson,  on  a  contract 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Afilrmed. 

Tbls  was  an  action  on  a  contract  to  saw 
certain  tlmb».  Tbe  summons  issued  by  the 
Justice  failed  to  state  tbe  amount  demanded, 
but  the  complaint  showed  a  claim  of  over 
$400.  A  remittitur  was  had  for  the  excess 
over  $200.  On  appeal  the  superior  court  per- 
mitted an  amendment  of  the  summons  by 
Inserting  the  amount  claimed,  viz.  $200.  Aia 
account  of  tbe  work  done  under  said  con- 
tract was  not  filed  by  plaintiffs. 

G.  M.  Rose,  for  appellant  T.  H.  Sutton, 
for  appelleea 

CLARK,  J.  The  amendment  permitting 
the  blank  In  the  summons  to  be  filled  was 
not  to  confer,  but  to  show  jurisdiction.  Coz 
T.  Grlsham,  113  N.  C.  279,  18  S.  E.  212;  Man- 
ufacturing Co.  V.  Barrett  95  N.  C.  36;  Leath- 
ers V.  Morris,  101  N.  C.  184,  7  S.  B.  783;  Allen 
T.  Jackson,  86  N.  C.  321.  It  was  properly 
allowed.  Code,  {  908;  Henderson  t.  Graham, 
84  N.  C.  496;  State  y.  Norman,  110  N.  C.  484, 
14  S.  E.  968.  In  fact  the  remittitur  before 
the  Justice  of  the  excess  over  $200  sufficiently 
showed  Jurisdiction.  NovUle  t.  Dew,  94  N. 
0.  43;  Dalton  v.  Webster,  82  N.  C.  279;  Code, 
{  835.  Had  the  summons,  as  issued,  stated 
Oie  amount,  that  woold  have  settled  tbe  Ju- 
risdiction. Starke  ▼.  Gotten  (at  this  term) 
20  S.  B.  184.  Tbe  amendment  was  retroac- 
tive nunc  pro  tunc.  The  second  and  third 
exceptions  were  without  merit  and  need  no 
discussion.  Nor  was  it  requisite  that  tbe 
Items  should  be  set  out  in  the  pleadings. 
Code,  i  259.  A  bill  of  particulars  could  have 
been  ordered  by  tbe  court  if  demanded. 
Code,  }  840,  rule  10.  Tbe  Code,  |  591,  only 
applies  to  actions  brought  under  tbe  "book- 
debt  law,"  and  has  no  bearing  In  a  case  like 
this. 

Tbe  conduct  of  counsel  in  rei>eatlng  ques- 
tions and .  asking  questions  entirely  foreign 
to  the  matter  In  hand,  after  repeated  cau- 
tion by  tbe  court  so  as  to  needlessly  pro- 
tract tbe  trial,  amply  Justified  the  standing 
aside  of  the  witness.  The  Judge  is  charged 
with  the  duty  of  having  the  trial  properly 
conducted.  He  should  take  care  that  the 
time  of  tbe  court  is  not  wasted.  Courts  are 
very  expensive.  While  a  judge  should  see 
that  matters  are  not  so  hurried  that  any  lit- 


igant !■  abridged  of  bto  tigbU,  he  ■heald 
also  see  that  the  public  time  is  not  usdessly 
consumed.  He  is  not  a  mere  moderator,  but 
tbe  court  itself,  and  owes  duties  to  the  pab- 
lic  as  well  as  to  litigants.    No  «ror. 


(116  N.  c.  JM) 
MONGER  T.  KELLY  et  al. 
(Supreme  Court  of  North  Carolina.     Not.  W, 

1894.) 

Rbyibw  oh  Appeal  —  Krkors  not  Appabrit  os 

Rboobd  —  Bale  or  Dbcedbnt's  Land 

—  SurriaiBHCT  of  Fetjtiob. 

1.  Where  the  record  shows  that  a  com- 
plaint was  amended,  the  appellate  court  will 
conclude  that  it  was  regularly  amended,  and 
will  not  consider  an  oral  statement  of  counsel 
to  the  contrary. 

2.  A  petition  by  an  administrator  de  bonis 
non  for  toe  sale  of  land  for  the  payment  of 
debts  need  not  allege  that  petitioner  has  et- 
hausted  his  remedy  on  tbe  bond  of  the  former 
administrator. 

Appeal  from  superior  court,  Moore  county; 
Brown,  Judge. 

Action  by  J.  M.  Monger,  administrator  de 
bonis  non  of  the  estate  of  A.  F.  Harrington, 
against  J.  M.  Kelly  and  others,  for  the  sale 
of  decedent's  land  for  the  payment  of  debts. 
A  demurrer  to  the  petition  was  overruled, 
and  defendants  appeal.     AfiSrmed. 

Tbe  following  is  the  third  ground  of  de- 
murrer, referred  to  In  tbe  opinion:  "The  de- 
fendants, further  answering  the  complaint 
of  plaintiff,  demtir  thereto^  and,  for  causes 
of  demurrer,  assign:  'For  that  It  does  not 
appear  on  the  face  of  tbe  complaint  as  it 
should,  and  as  defendants  allege  it  is  neces- 
sary, that  action  has  been  had  on  the  bond 
of  the  former  administrator  by  the  adminis- 
trator d.  b.  n.,  and  nothing  realized  there- 
from.' " 

Thos.  B.  Womack,  for  appellanta  Black 
&  Adams,  for  appellee. 

CLARK,  J.  The  first  and  second  grounds 
of  demurrer  have  been  removed  by  die 
amendment  of  the  summons  and  complaint 
Tbe  oral  suggestion  of  coimscl  here  that  one 
of  these  amendments  was  made  without  his 
knowledge,  and  that  no  orAet  for  It  appears 
In  the  record,  cannot  avail  him.  We  are 
bound  by  the  record,  and  upon  tbe  maxim 
"omnia  praesnmuntur  rite  acta"  we  must 
take  it  that  tbe  amendment  was  regularly 
made  below;  but  If  there  was  any  inadvert- 
ence In  that  regard,  tbe  court  could  allow 
tbe  amendment  to  be  made  here.  Code,  i 
9(S5;  Grant  v.  Rogers,  94  N.  a  755;  Hodge 
V.  RaUroad,  108  N.  C.  24,  12  a  E.  1041. 

The  third  ground  of  demurrer  is  wItJiout 
merit  It  Is  not  requisite  to  show  that  the 
bond  of  the  first  administrator  had  been  sued 
and  exhausted.  This  would  be  to  uncou- 
Bclonabiy  delay  the  creditors  of  the  estate 
who  are  entitled  to  be  paid.  Tbe  petition  Is 
sufficient  In  law.  Shields  v.  McDowell.  82 
N.  C.  137;  Brlttain  r.  DIckaon.  104  N.  a 
S«7, 10  S.  E.  701. 

No  error.  .  . 
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016  N.  C.  287) 

ROD0BT  ▼.  TALBOT. 

(8«iireiiie  Court  of  North  Oarolina.     Nor.  13, 

1894.) 

BWOPPEI/— PAYMENT  OF  InBUBAKOI  FbBHIUIL 

1.  Where  a  father,  who  has  giTen  his  note 
ia  payment  of  the  first  premium  on  a  life  pol- 
ler, taken  out  by  his  minor  son,  in  consideration 
that  the  policy  be  made  payable  to  him  and  his 
heirs,  with  linowledge  that  the  policy  was  made 
payable  to  him,  and  after  his  death  to  the  son, 
makes  no  objection  nntil  after  the  matnrl^  oi 
the  note,  he  cannot  defend  an  action  on  the  note 
Inr  ahowing  that  the  policy  was  not  made  paya- 
ueas  agreed. 

2.  The  fact  that  the  note  was  made  payable 
to  the  agent  of  the  insurance  company  is  im- 
material. 

Appeal  from  saperlw  court,  Cumberland 
county;  BryaJD,  Judge. 

Action  on  a  note  by  W.  J.  Boddey  against 
J.  N.  Talbot.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Beversed. 

The  note  sued  on  was  executed  by  defend- 
ant in  payment  of  the  first  premiums  on  a 
life  Insurance  policy  taken  out  by  hla  minor 
son.  In  consideration  that  the  policy  be  made 
payable  to  him  and  his  heirs.  Instead  of 
which  It  was  made  payable  to  him,  and  after 
bis  death  to  his  son.  Defendant  contended 
that,  on  account  of  the  policy  being  so  made, 
tliere  was  an  entire  failure  of  consideration 
for  the  note. 

J.  W.  Hinsdale  and  Saml.  H.  MacRae,  for 
appellant  Geo.  M.  Bose  and  Thos.  E.  Sut- 
ton, for  appellee. 

AVEBT,  J.  The  benefit  of  the  policy  ftnr 
the  year,  with  tlie  ifflvllege  of  continuing  It 
in  force  for  the  defendant's  lifetime,  consti- 
tuted a  partial  consideration  for  the  note. 
The  acceptance  of  tliis  benefit  until  the  mar 
turlty  of  the  note,  with  full  notice  of  the 
modification  of  the  original  agreement,  waa 
a  waiver  of  objection  to  the  policy  In  the 
form  in  which  it  was  issued.  To  lend  our 
sanction  to  the  contention  of  the  defendant 
would  give  him  all  of  the  advantage  of  a 
beneficiary  imder  the  policy  held  by  the  as- 
sured for  him,  even  though  his  purpose  may 
Iiave  been,  by  apparent  acquiescence,  to  place 
himself  in  a  position  to  recover  in  case  of  the 
death  of  tbe  assured,  wlille  he  entertained 
the  purpose  during  the  Interval  to  repudiate 
ttM  o(»itract  In  case  his  son  ahould  surrtre 
the  mattmty  of  the  note.  It  defendant's 
conduct  did  not  estop  him,  it  waa  at  least 
a  waiver  of  the  right  to  object,  when  he 
failed  to  give  notice  of  such  objection  within 
a  reasonable  time  after  acquiring  knowledge 
of  the  precise  terms  of  the  policy  delivered 
to  the  assured.  That  the  note  was  given  to 
the  agent  as  an  Individual,  instead  of  to  the 
company,  does  not  affect  the  principle.  If 
the  plalntUTs  money  paid  for  the  benefit  that 
he  silently  accepted,  it  was  not  less  a  fraud 
to  repudiate  it  than  one  payable  to  the  in- 
surer. The  delivery  to  the  assured  was  suf- 
ficient, and  the  failure  to  object  must  be  con- 
strued   as   an    acceptance   of   Its    benefits. 


There  was  earor  in  the  chargs  given  and  is 
the  refusal  at  Instruction  aaked,  t<x  which  a 
new  trial  must  be  granted.    New  trlaL 


MacBAE,  J., 
this  case. 


did  not  sit  on  the  hearing  of 


(IIB  N.  C.  223) 

KENNEDY  v.  FIBST  NAT.  BANK  09 

WIIiSON. 

(Supreme  Court  of  North  Carolina.     Nev.  18, 

1894.) 

CORPOB^ra  STOOX— SUBKSSSBB  OF  litWM  INTBB- 
B8T — TbANSVEB  or  CEBTiriC^TB. 

Where  one  to  whom  the  dividends  on 
certain  stoclc  were  bequeathed  during  her  life 
or  widowhood,  after  which  the  stook  was  to 
go  to  her  daughter,  consented  to  the  transfer 
of  the  certificate  of  the  stock  to  her  daughtw, 
she  waived  all  claim  to  the  dividends  thereon. 

Appeal  from  superior  court,  Greene  comi- 
ty; Boykln,  Judge: 

Action  by  Thomas  8.  Komedy,  executor, 
against  First  National  Bank  of  Wilson,  to  re- 
cover the  amount  of  certain  dividenda  Judg- 
ment tor  def^idant,  and  plaintiff  appeala 
Afllrmed. 

Geo.  M.  Lindsay,  for  appellant 

PBB  CURIAM.  By  the  terms  of  the  will 
of  S.  P.  Cox,  the  dividends  on  the  shares  of 
the  stock  of  the  defendant  bank  were  given 
to  his  widow  during  her  life  or  widowhood. 
The  certificate  represented  this  stock.  When 
she  who  was  entitled  to  the  dividends  there- 
on consented  that  this  certificate  should  be 
transferred  to  her  who  was  to  have  It  in  the 
event  of  her  death  or  marriage,  she  thereby 
assented,  as  It  seems  to  us,  to  the  bana's 
paying  the  dividends  accruing  on  said  stock 
to  the  assignee.  After  such  assignment  was 
made  with  her  assent,  she  ceased,  so  far  aa 
the  bank  was  concerned,  to  liave  any  claim 
upon  it    No  error. 


(118  N.  C.  57) 

In  re  SULTAN. 
(Supreme  Court  of  North  (teraHaa.    Nwr.  U, 
1894.) 

tSTMVLBTXTM  BXTBASITIOa. 

1.  A  resident  of  North  Carolina,  who,  while 
in  Pennsylvania,  procures,  by  false  represnita- 
tions,  a  contract  for  the  shipment  of  goods  from 
that  place  to  his  residence,  and  then  returns 
there,  and  receives  the  goods,  and  is  indicted  ia 
Pennsylvania  for  false  representationa  la  a 
fugitive  from  jubtice,  and  may  be  extradited. 

2.  Where  a  warrant  of  extradition  is  grant- 
ed by  the  governor,  the  courts  will  not  inquire 
into  the  motive  and  purpose  of  the  extradition 
proceedings,  to  asceartain  whether  the  object 
thereof  Is  to  punish  crime  or  collect  a  debt 

J^^eal  from  superior  court.  Craven  ooan- 
ty;  Hoke^  Judges 

On  a  requisition  from  the  governor  of  Penn- 
sylvania,  the  governor  of  this  state  isaued  a 
warrant  for  the  arrest  of  William  Sultan,  as 
a  fugitive  from  Justice.    On  habeas  corpus^ 


Digitized  by  V^jOOQIC 


979 


SOUTHEASTERN  REPORTBR,  Vol.  20. 


(N.  a 


h«  was  discharged  by  the  superior  court 
Relator  asked  for  and  obtained  a  writ  of  cer- 
tiorari to  review  the  order  of  the  superior 
conrt    Order  reversed. 

C.  R.  Thomas  and  P.  H.  Pelletler,  for  ap- 
pellant W.  W.  Clark  and  O.  H.  Gulon,  for 
appellee. 

BURWELL,  J.  The  record  shows  that  the 
governor  of  the  state  of  Pennsylvania  made 
a  requisition  on  the  governor  of  this  state 
■  for  the  arrest  of  the  petitioner,  WUllam  Sul- 
tan, who  had  been  Indicted  In  the  former 
state  for  obtaining  goods  under  false  pretens- 
es from  the  firm  of  Morris  Newberger  &  Son, 
of  the  city  of  Philadelphia.  His  excellency, 
the  governor,  upon  an  examination  ot  the 
requisition  and  the  accompanying  papers,  Is- 
sued his  warrant  In  due  form  for  the  arrest 
of  the  alleged  fugitive,  and  his  delivery  to 
the  agent  of  the  state  of  Pennsylvania. 
Thereupon,  a  writ  of  habeas  corpus  was  sued 
out  in  his  behalf,  and  upon  hearing  the  mat- 
ter his  honor  dischargeu  the  i>etitioner  from 
custody,  assigning  two  causes  for  his  action: 
First  his  finding  as  a  fact  that  the  petitioner 
was  not  a  fugitive  from  Justice;  and,  sec- 
ond, that  the  process  was  Instituted  and  pro- 
cared  for  the  purpose  of  enforcing  and  col- 
lecting a  debt  due  to  Morris  Newberger  & 
Son. 

1.  Tho  indictment  found  against  the  peti- 
tioner in  the  city  and  county  of  Philadelphia 
charges  the  petitioner  with  having  obtained 
from  Morris  Newberger  &  Son,  on  the  17th 
day  of  September,  1892,  certain  goods,  by 
certain  false  and  fraudulent  pretenses.  It 
Is  in  proper  form,  and  It  is  duly  certified  that 
the  offense  therein  charged  is  a  crime  under 
the  laws  of  the  state  of  Pennsylvania.  The 
guilt  or  innocence  of  the  petitioner  cannot 
be  inquired  of  In  this  proceeding.  It  Is  not 
pretended  that  the  petitioner  was  not  in  the 
city  of  Philadelphia  on  the  17th  day  of  Sep- 
tember, 1892,  the  date  when  it  is  charged  In 
the  indictment  that  he  made  the  false  pre- 
tense and  thereby  obtained  the  goods.  If, 
therefore,  we  consider  only  the  allegation  of 
the  Indictment  and  the  fact  that' the  person 
therein  charged  with  a  crime  against  the 
laws  of  Pennsylvania  Is  now  In  this  state,  wn 
must  conclude  that  being  within  this  juris- 
diction, be  1b  here  to  be  considered  a  fugitive 
from  Justice.    This  seems  to  be  conceded. 

But  it  appears  from  the  affidavit  of  Morris 
Newberger,  which  constitutes  a  part  of  the 
document  upon  which  the  governor  Issued 
bis  warrant  and  from  the  affidavit  of  the 
petitioner,  that  the  goods,  which  In  the  In- 
dictment are  said  to  have  been  obtained  by 
the  petitioner  on  the  17th  day  of  September, 
1892,  the  date  of  tlie  alleged  false  representa- 
tion, were  not  In  fact  delivered  to  him  on  that 
day,  but  were  on  the  6th  day  of  October,  1892, 
delivered  by  Morris  Newberger  &  Son  to  a 
common  carrier  In  the  dty  of  Philadelphia, 
consigned  to  the  petitioner  at  Newbern,  in 


this  state,  where  the  petitioner  resided,  and 
whither  he  tiad  gone  after  making  a  contract 
on  the  17th  of  September  for  the  shipment  of 
the  goods  to  him  at  his  home.  In  tills  state. 
Assuming,  therefore,  that  the  petitioner,  be- 
ing In  the  city  of  Philadelphia  on  September 
17,  1892,  made,  then  and  there,  to  citizens 
of  Pennsylvania,  false  and  fraudulent  pre- 
tenses, contriving  and  Intending  by  means 
thereof  to  induce  them  to  deliver  on  October 
6, 1892,  certain  goods  to  a  common  carrier  in 
said  city  for  shipment  to  him  in  this  state,  and 
thereafter,  but  prior  to  October  6th,  left 
that  state,  and  returned  to  his  home  here, 
we  think  he  is  a  "fugitive  from  Justice."  An 
we  have  said,  the  truth  or  falsity  of  the 
charge  that  he  made  the  false  pretenses  can- 
not be  inquired  into.  If  the  delivery  to  the 
common  carrier  be  considered  a  delivery  to 
lilm  (and  we  see  no  reason  why  It  should  not 
be  so  considered),  the  whole  crime.  If  there 
was  one,  was  committed  within  the  Jurisdic- 
tion of  the  court  where  the  Indictment  has 
been  found. 

But  it  does  not  seem  to  us  to  be  essential 
Ukat  we  should  hold  the  delivery  to  the  car- 
rier equivalent  to  a  delivery  to  the  petitioner, 
before  we  can  adjudge  that  the  crime  char- 
ged was  committed  wltliin  the  Jurisdiction  of 
the  Pennsylvania  court  for,  if  the  false  pre- 
tense was  used  In  that  state  by  the  petitioner, 
there  present  to  Induce  a  citizen  of  that 
state  to  part  with  his  property  by  sending  it 
to  the  petitioner  in  this  state,  and  the  peti- 
tioner then  fraudulently  obtained  here  tho 
possession  of  the  goods,  the  court  of  that 
state  has  Jurisdiction  of  the  offense,  and  the 
court  of  this  state  has  Jurisdiction  also.  It  Is 
■aid:  "Where  a  false  pretense  is  uttered  In 
A.,  and  the  money  obtained  in  B.,  the  venue 
may  be  laid  either  in  A.  or  B.  This,  In  Eng- 
land, Is  finally  settled  by  statute,  which,  how- 
ever, is  In  this  respect  affirmatory  of  the 
commm  law.  In  several  instances  it  has 
been  held  that  the  forum  that  first  takes  cog- 
nizance of  the  offense,  whether  It  be  the 
forum  of  the  uttering  of  the  pretense,  or  that 
of  the  forwarding  of  the  goods,  attaches  to 
itself  JnrisdicUon."  Whart  Or.  Law,  §  1206. 
This  Is  quoted  with  approval  In  2  Moore, 
Extrad.  p.  942,  and  that  author  adds:  "This 
role  does  act  apply  to  false  pretenses  only, 
but  obtains  in  regard  to  various  other  kinds, 
to  the  commission  of  which  several  facts, 
which  may  occur  at  different  times  and  phi- 
ces,  are  essentlaJL  In  such  a  case  It  may  be 
held  that  a  man  may  be  regarded  as  a  fugi- 
tive from  the  Justice  of  the  state  where,  be- 
ing corporally  present  be  commits  any  of  the 
criminal  acts  that  respectively  give  Jurisdic- 
tion to  punish  the  offense.  *  *  *  As  the 
law  does  not  separate  the  elements  so  as  to 
destroy  Jurisdiction  of  the  offense,  we  should 
not  divide  them  so  as  to  defeat  the  recovery 
of  Jurisdiction  over  the  offender." 

It  seems  that  if  a  person,  being  beyond  the 
limits  of  the  state,  by  means  of  a  false  pre- 
tense conuaanicated  in  some  way— as  by  let- 
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ter— to  a  person  In  tbls  state,  obtains  good* 
from  that  x)er8on,  he  may  be  Indicted  here, 
though  he  haa  nevBr  actually  come  wtthln 
the  state,  and,  If  afterwards  found  within 
the  jurisdiction  of  our  courts,  may  be  arrest- 
ed and  tried.  1  BIsh.  Or.  Law  (7th  Bd.)  { 
109;  State  v.  Hall,  114  N.  O.  909,  19  S.  R 
602.  It  may  be  that  he  could  not  be  brought 
by  extradition  proceedings  Into  the  state,  for 
ha  such  case  he  might  not  be  considered  "a 
fugitive  from  Justice,"  but  if  he  Toluntarlly 
comes  within  the  Jurisdiction  he  may  be 
punished.  As  is  said  In  People  t.  Adams,  3 
Denlo,  190,  "Impotent,  indeed,  must  our  laws 
be,  If  the  contriver  of  the  mischief,  by  whose 
efforts  alone  the  cheat  was  efTected,  can  es- 
cape punishment  on  the  groimd  that  he  was 
out  of  the  state  when  his  fraudulent  machi- 
nations were  concocted,  and  when  they  took 
effect  within  it"  A  fortiori  should  he  be 
punishable  here.  If  he  was  actually  present 
in  the  state  when  he  concocted  his  frauda> 
lent  machinations,  and  only  retired  from  the 
state  after  he  had  put  them  in  operation.  If, 
therefore,  the  petitioner  did  go  to  the  dty  of 
Philadelphia,  and  there  make  to  Morris  New- 
berger  &  Bon  false  and  fraudulent  pretenses, 
and  thereby  induced  them  to  sell  him  goods 
to  be  shipped  to  him  at  his  home,  In  this 
state,  and  the  goods  were  so  sent,  he  is  amen- 
able to  the  laws  of  the  state  of  P^insylTa- 
nla.  He  was  actually  In  that  state  when  the 
crlibe  charged  against  him  was  begun.  Now, 
when  he  Is  sought  by  extradition  process, 
the  crime  is  completed.  After  beginning  the 
perpetration  of  the  crime,  he  left  that  state. 
The  purpose  he  had  In  view  in  leaving  the 
state  Is  Immaterial.  Kingsbury's  Case,  106 
Mass.  223;  Roberts  v.  Heilly,  118  U.  S.  80,  6 
Sup.  Ct  291.  He  is  foimd  here,  and  must  be 
deemed  a  fugltlTe  from  the  justice  of  that 
state  within  whose  borders  he,  being  actu- 
ally present,  put  In  operation  an  offense 
against  her  laws.  In  re  Cook,  49  Fed.  883. 
Upon  this  subject.  In  the  last-cited  case, 
Jenkins,  J.,  said:  "The  purpose  of  the  con- 
stitutional provision  was  that  criminals 
should  find  no  asylum  within  any  state  of 
the  Union;  that  'the  law  might  ercrywhere, 
and  In  all  cases,  be  vindicated.'  It  will  not 
do  to  reflne  too  curiously  upon  such  enact- 
ments, so  that  the  very  design  of  the  law 
shall  prove  abortive;  so  that  that  shall  be- 
come a  shield  and  a  protection  which  was 
designed  as  a  weapon  of  offense.  Can  It  be 
that  one  may  not  be  regarded  as  a  fugitive 
from  justice,  who,  within  a  state,  hires  an- 
other to  kill  and  murder,  but,  before  the  kill- 
ing, departs  the  jurisdiction,  to  avoid  the 
consequences  of  the  murder  he  has  designed? 
Can  It  be  that  If  one  within  a  state  makes 
false  representations  to  procure  the  goods  of 
another,  and  departs  that  state- before  that 
other  actually  parts  with  his  property  on  the 
faith  of  these  representations,  he  may  not  be 
deemed  a  fugitive  from  justice?  Or,  to  use 
the  forcible  Illustration  of  counsel  at  the  ar- 
mament, if  one  places  a  dynamite  bomb,  with 

v.20B.x.no.l2— 24} 


dock  a1tB£hment,  on  the  premisea  of  aaoldi- 
ae,  that  will  explode  only  after  the  lapse  of 
a  certain  time,  and  death  results,  so  that  the 
act  la  murder,  but  departs  the  state  before 
the  explosion,  to  avoid  the  consequences  of 
hlB  act,  Ls  he  not  to  be  r^:arded  as  a  fugitive 
from  justice?  To  put  the  question  is  to  an- 
swer It'  The  subsequent  event  was  the  con- 
sequence of  the  act  natnrally  resulting  from 
it.  The  subsequ^it  event  was  designed  to 
happen  from  and  by  reason  of  the  act  dona 
The  event  when  it  occtirs  as  the  consequence 
of  the  act  gives  quality  to  the  act  rendering 
it  criminal.  The  result  was  the  foreseen  and 
designed  consequence  of  the  act  stamping  It 
as  a  crime.  It  is  immaterial  whether  the 
agency  employed  be  an  Inanimate  object  or 
a  sentient  being.  The  result  was  designed 
by,  and  naturally  flowed  from,  his  original 
act  which,  by  reason  of  the  result  and  the 
foreseen  and  Intended  result,  is  crlmlnaL 
Departure  from  the  jurisdiction  after  the 
commission  of  the  act  In  furtherance  of  the 
crime  subsequently  consummated.  Is  a  flight 
from  justice,  within  the  meaning  of  the  law." 
2.  We  think  that  his  honor  also  erred  when 
he  undertook  to  inquire  Into  the  motive  and 
purpose  of  this  extradition  proceeding.  In 
such  matters  the  judiciary  may  review  and 
control  the  action  of  the  governor  In  regard 
to  points  of  law,  but  cannot  interfere  with 
such  action  In  regard  to  any  matter  within 
the  discretion  of  the  governor.  Hughes' 
Case,  Phil.  Law,  67.  The  executive  and  ju- 
dicial are  co-ordinate  departments  of  the 
government  The  judiciary  will  control  and 
correct  the  acts  of  the  execntlTe  of&can  only 
when  they  are  acting  contrary  to  law,  or 
without  its  sanction.  In  this  matter,  as  we 
have  said,  the  governor  was  authorized  by 
the  law,  upon  the  document  laid  before  him, 
to  issue  his  warrant  for  the  arrest  and  de- 
livery of  the  petitioner.  The  law  wUck 
clothes  him  with  the  power  to  Issue  that 
warrant  Invests  him  with  a  discretion  not  to 
issue  it  or,  if  he  has  issued  it,  to  revoke  It, 
if  in  his  opinion  his  warrant  is  sought;  ii*t 
to  aid  In  bringing  the  alleged  criminal  to  tri- 
al for  his  offense,  but  for  some  other  ulterior 
purpose.  It  has  been  well  said:  "In  our  polity 
the  judiciary  have  a  power  and  are  clothed 
with  a  duty  unique  in  the  history  of  the  gov- 
ernments, viz.  the  power  and  duty  to  declare 
legislative  enactments  and  executive  acts 
which  are  hi  conflict  with  our  written  consti- 
tntions  to  be,  for  that  reason,  void,  and  of 
no  effect  In  this,  America  has  taught  the 
world  the  greatest  lesson  in  government  and 
law  it  has  ever  learned,  namely,  that  law  Is 
not  binding  alone  upon  the  subject  and  that 
the  conception  of  law  never  reaches  Ite  full 
development  until  it  attains  complete  supre- 
macy, in  the  form  of  written  constitutions, 
which  are  the  supreme  law  of  the  land,  sinee 
their  provisions  are  obligatory  both  upon  the 
state  and  up<Hi  those  subjected  to  Its  r^e, 
and  equally  enforceabiA  against  both,  aad 
tberefore  law.  Id  the  strictest  sense  of  tlie 
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tarm."  Aa,  In  the  pecformaiice  of  its  "nalqiM 
duly,"  the  Judldaiy  will  declare  no  auueb- 
meat  of  the  legtslattve  department  void  be- 
cause nnconstitutlonal,  unless  It  is  plainly  so, 
Uketrlse  It  will,  with -equal  solicitude,  ab- 
stain from  encroachment  on  the  province  of 
the  executlre  department,  and  will  never  de- 
clare the  acts  of  its  officers  illegal  unless 
clearly  so,  and  not  within  the  scope  of  that 
discretion  with  which  the  law  Itself  has 
(dothed  them.  The  judiciary  cannot  review 
or  control  the  executive  m  its  ezMrcise  of 
that  discretion.    Reversed. 


(43  S.  a  488) 

OOTjUUBJA.  WATBRr-POWBR  CO.  r.  CO- 
LUMBIA LAND  &  INV.  CO.* 
(Supreme  Conrt  of  South  Carolina.     Nov.  9, 
1894.) 

Suit  tob  Rbai.  Estate— Rioht  to  Brino  Bsoond 
Action— CoHDiTio^is—FAiMxirT  or  Costs, 

1.  Under  Act  1879,  i  1,  limiting  plaintiff's 
right  of  action  to  recover  poasession  of  real 
property  to  two  actions,  "provided  that  the 
coats  of  the  first  action  be  first  paid  and  the 
Mcond  action  t>e  brought  within  two  years  of 
the  rendition  of  judgment  in  the  first  action,  or 
from  the  granting  of  a  non-suit  or  discontinu- 
ance therein,"  where  a  first  action  is  discon- 
tinued on  plainJCTs  motion,  the  time  within 
which  a  second  action  may  be  brought  begins 
to  run  from  the  granting  of  the  order  allowing 
the  discontinuance. 

2.  Where  defendant  has  pleaded  the  non- 
payment of  tiie  costs  of  the  first  action,  he  need 
not,  in  order  to  invoke  the  protection  of  the 
statute,  move  that  the  second  action  be  stayed 
because  of  the  nonpayment  of  such  costs. 

3.  Nor  is  he  estopped  to  invoke  its  protec- 
tion because  he  failed  to  tax  the  costs  or  make 
any  demand  therefor. 

4.  Nor  Is  he  so  estopped  by  inalsting  on  go- 
ing to  trial,  knowing  the  costs  had  not  been 
paid. 

5.  A  provision  in  the  order  of  discontinu- 
ance that  plaintiff  desired  to  let  fall  its  action, 
"for  the  purpose  of  bringing  a  new  action,'' 
does  not  dispense  with  the  statutory  require- 
ments. 

e.  Where  plaintiff,  on  the  second  trial,  un- 
der an  order  of  court,  and  without  objection, 
paid  into  court  the  amount  stated  by  the  clerk 
to  be  due  for  the  costs  of  the  first  trial,  he  is 
estopped  to  claim  on  appeal  that,  as  the  costs 
were  never  taxed,  there  never  bad  been  an; 
legal  costs. 

Appeal  trwa  common  pleas  circuit  court  of 
Richland  county;   J.  H.  Hudson,  Judge. 

Action  of  ejectment  by  the  Columbia  Wa- 
ter-Power  Company  against  the  Columbia 
Land  &  Investment  Company.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peala     Reversed. 

Lyles  ft  Muller  and  Allen  J.  Oreen,  for  ap- 
pellant Abney  &  Thomas  and  Bachman  & 
Toumans,  toe  respondent 

HciyBR,  O.  3.  This  is  an  action  brought 
by  the  plaintiff  to  recover  i>os8e88lon  of  two 
parcds  of  land,  one  mi  the  east  and  the  other 
•n  the  west  side  of  the  Columbia  canal,  now 
In  the  possession  of  the  defendant  company. 
The  plaintiff  aU^es  In  the  complaint  that  its 
atle  is  derived  from  one  B.  F.  Taylor,  who, 

1  For  opinion  on  rehearing,  see  20  S.  E.  540. 


while  aelaed  and  possessed  of  the  land  in  dis- 
pute, otMiveyed  the  same  in  fee  simple  to  the 
state  of  South  Carolina  on  the  14th  of  Octo- 
ber, 1824,  and  that  by  subsequent  conveyan- 
ces the  same  became  vested  in  plainUfC  It 
Is  also  alleged  in  the  complaint  that  defend- 
ant claims  as  its  source  of  tttie  the  said  B. 
F.  Taylor,  "who  went  Into  possession  of  said 
two  tracts  of  land  under  the  authority  and 
permission  contained  in  section  6  of  the  act 
of  the  general  assembly  of  the  state  of  South 
Carolina  entitled,  'An  act  to  vest  the  Colum- 
bia Canal  in  Frederick  William  Green  for  the 
term  of  twenty-one  years,'  approved  the  19th 
day  of  December,  1843,"  and  that  on  the  8th 
day  of  April,  18S^,  the  execiit<»a  of  the  last 
will  and  testament  of  said  Taylor  "conveyed, 
or  attempted  to  convey,  all  the  right,  titles 
and  interest  of  the  said  Taylor  to  one  Wm. 
Giaae  to  the  said  two  tracts  of  land,"  and 
that  said  Glase  went  into  possession  of  tlw 
said  land  under  the  permission  contained  in 
said  act  of  the  general  assembly,  and,  while 
stiU  reoognislng  the  tttie  of  the  state  to  the 
lands  in  dispute,  on  the  5th  of  January, 
1855,  conveyed  all  his  tight,  title,  and  In- 
terest in  and  to  the  same  to  John  S.  Green 
and  H.  P.  Green,  who  wait  into  posses- 
sion and  continued  in  possession  under  the 
permission  of  the  said  act,  recognizing  the 
paramount  tiOe  of  the  state  thereto;  that 
on  the  27th  of  September,  1867,  by  a  convey- 
ance of  that  date  from  the  said  H.  P.  Green, 
the  said  John  S.  Green  became  possessed  of 
all  the  interest  that  the  said  Taylor  held  un- 
der the  permission  contained  in  said  act; 
and  that  the  said  John  S.  Green  is  the  gran- 
tor and  predecessor  of  deftsndant,  under 
whom  It  claims.  The  defendant  answered, 
denying  plaintUTs  title,  and,  while  admit- 
ting that  said  B.  F.  Taylor  is  one  source  of 
its  tltie,  denies  that  such  is  its  only  source  of 
title;  and  denies  that  the  said  Taylor,  or  the 
executors  of  his  will,  or  Glaze,  or  the  Greens, 
or  either  of  them,  at  any  time  ever  entered 
into  possession  of  the  land  in  dispute,  under 
the  authority  or  permission  alleged  to  be  con- 
tained in  the  aforesaid  act  of  the  general  as- 
sembly, fsr  that  they  ever,  in  any  way,  recog- 
nized any  title  In  the  said  state  to  the  prem- 
ises in  dispute^  or  in  any  person  or  body  oor- 
poratB  whatever,  and  denies  that  the  sevo^l 
conveyanoes  mentioned  in  the  complaint  were 
in  the  form  alleged.  For  a  second  defense  it 
alleges  that  the  defendant,  its  predecessors 
and  grantors,  have  been  in  cmtinuous  occu- 
pation and  possession  of  said  premises,  hold- 
ing the  same  under  claim  of  title  in  fee  sim- 
ple, exclusive  of  all  other  right,  adversely  to 
the  pretended  title  of  the  plaintiff,  for  more 
than  20  years  last  past  before  the  commence- 
moit  of  this  salt  For  a  thhrd  defense  It  al- 
leges that  neither  the  plaintiff  nor  Its  prede- 
cessors or  grantors  were  seised  or  possessed 
of  the  land  in  dispute,  or  any  part  thereof, 
within  10  years  before  the  commencemmt  of 
thU  action,  but  that  Miss  Lucy  Green,  the 
defendant's  grantor,  hdd  the  said  premises 
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•Arersely  to  the  pretended  title  of  plaintiff 
for  10  years  before  the  commencement  of 
this  action,  and  that  J.  S.  Oreen,  the  prede- 
cessor of  MlBB  Lucy  Green,  held  the  said 
premises  adversely  to  plaintiff's  pretended 
title  for  anoth»-  period  of  10  years  before 
the  commencement  of  this  action.  For  a 
fourth  defense  it  alleges  that  defendant  Is  in 
possession  of  the  premises  in  dispute  under 
a  claim  of  title  thereto  by  virtue  of  a  written 
Instrument,  and  that  neither  the  plaintiff  nor 
his  predecessors  or  grantors  were  actually  In 
possession  of  said  premises,  or  any  part 
thereof,  within  40  years  before  tiie  com- 
mencement of  this  action,  and  that  the  pos- 
session of  this  defendant,  connected  with  the 
possession  of  its  grantor  apd  grantors,  has 
been  contlnoons  for  the  whole  of  said  period 
of  40  years.  For  a  fifth  defense  it  pleads 
purchase  for  valuable  consideration  without 
notice.  For  a  sixth  defense  It  alleges  that 
heretofore,  to  wit,  on  the  5th  day  of  Septem- 
ber, 1892,  the  plaintiff  commenced  an  action 
against  this  defendant  for  the  recovery  of 
the  same  land  now  in  dispute,  and  that  on 
the  11th  day  of  July,  1893.  tiie  plaintiff 
took  an  order  from  the  court  of  common 
pleas  discontinuing  said  action,  and  requir- 
ing the  plaintiff  to  pay  to  the  defendant  the 
costs  thereof,  but  that  said  costs  have  sot 
been  paid. 

At  the  close  of  plalntllTs  testimony  set  oat 
in  the  case,  defendant  moved  for  a  nonsuit, 
apparently  upon  the  ground  that  It  appears 
from  certain  public  acts,  of  which  the  court 
Is  bound  to  take  judicial  cogrnizance,  that  the 
state  had  parted  with  Its  title  to  the  land  In 
dispute  by  Its  conveyance  to  Samuel  A. 
Fearce,  trustee  of  William  Spragne,  before 
the  plaintiff  acquired  its  title  from  the  state. 
The  motion  was  overruled,  without  stating 
any  reasons,  and  defendant  excepted.  The 
defendant  then  offered  Its  testimony  as  set 
oat  In  the  case.  The  first  witness  was  B. 
B.  Arthur,  derk  of  the  court  of  common 
pleas,  who  produced  a  record,  summons,  and 
complaint  in  which  the  plaintiff  herein 
sought  to  recover  from  the  defendant  herein 
certain  real  estate,  which  was  admitted  to 
be  the  same  land  sued  for  in  the  present 
action.  The  derk  testified  that  he  had  taxed 
the  costs  In  the  former  action.  Informally, 
and  that  they  had  not  been  iwild.  The  or- 
der of  discontinuance  of  the  former  action, 
bearing  date  11th  July,  1893,  which  was  also 
Introdaced,  reads  as  follows:  "The  plaintiff 
in  the  above-stated  action  desiring  to  let  fall 
the  same  tor  the  purpose  of  bringing  a  new 
action,  on  motion  of  its  attorneys.  It  is  or- 
dered that  the  above-stated  action  be  dlscon- 
tinued,  with  costs."  The  clerk  on  his  cross- 
examination  testified  that  none  of  the  par 
ties  appeared  before  him  when  he  taxed  the 
costs;  that  no  notice  was  served  on  plaintiff 
for  the  taxation  of  costs;  and  that  he  had 
sever  notified  plaintiff  of  any  taxation  of 
costs.  At  this  stage  of  the  proceedings  one 
•f  the  counsel  for  plaintiff  stated  that  thegr 


stood  readly  to  pay  tbe  oosta  of  the  former 
acUon  when  properly  taxed;  to  which  ooon- 
sel  for  def  aidant  replied  that  the  costs  should 
have  been  paid  before  the  commencement 
of  the  present  action,  which  the  case  shows 
was  commenced  on  the  15th  of  August,  1893, 
and  the  trial  cane  on  at  October  term,  1893. 
It  was  made  to  appear  to  the  court  that  ths 
defendant,  without  notioe  to  plaintiff,  car- 
ried a  copy  of  the  summons  and  complaint 
Into  the  clerk's  office,  seven  days  before  the 
convening  of  the  court,  and  filed  the  same, 
and  Indorsed  the  following:  "Issue  of  fact 
to' be  tried  by  the  Jury.  Please  docket  on 
cal.  1.  Lyles  and  Mailer,  Defoidanf  s  At- 
torneys. Abney  and  Thomas,  PlaintUTs  At- 
torneys. Sept  29th,  1893,"— and  the  same 
was  marked  by  the  derk  as  follows:  "OaL 
1,  Case  88.  FUed  29th  Sept,  1893."  Which 
said  paper  was  exhibited  to  the  court,  and 
upon  which,  as  the  record,  the  verdict  was 
written  sutwequently.  It  was  furthermore 
made  to  appear  that,  when  the  members  of 
the  bar  met  for  the  purpose  of  making  a 
roster  of  cases  for  trial,  Mr.  Lyles,  attorney 
for  defendant  without  any  action  on  th« 
part  of  the  plaintiff,  announced  that  the 
case  would  be  tried,  and  had  the  same  placed 
upon  the  roster;  and  that  when  the  roster 
of  cases  was  called  over  by  the  presiding 
judge,  Mr.  Lyles  stated  that  they  would  In- 
sist upon  a  trial,  and  when  the  case  was 
finally  called  peremptorily,  he  immediately 
announced  that  defendant  was  ready  ^nd 
would  Insist  upon  a  trial,  to  which  the  plain- 
tiff's counsel,  after  consultation,  acceded, 
and  the  trial  commenced.  During  all  this 
time  nothing  was  said  with  reference  to  the 
payment  of  the  costs  of  the  former  action, 
and  it  was  not  until  after  defendant  had 
altered  upon  its  defease  that  the  question 
of  the  nonpayment  of  costo  was  brought  ap 
At  this  stage  the  court  made  the  following 
Inquiry:  "Was  Judgment  apon  the  order 
of  dismissal  regularly  entered  ap  and  Judg- 
ment roll  formed,  and  a  claim  by  defendant 
for  costs?"  To  which  coonsel  for  defend- 
ant responded  as  follows:  "No,  because  the 
statutes  do  not  say  anything  of  the  kind." 
The  court  then  ruled  that  the  case  must  go 
on,  but  the  plaintiff  must  pay  the  costs.  To 
this  cotmsel  for  defense  said:  "We  submit 
it  Is  too  late  to  pay  It  The  plaintiff  has  no 
right  now  to  pay  the  costo  of  the  former 
case."  To  which  the  court  responded  as 
follows:  "You  should  not  have  suffered  the 
trial  to  commence."  We  also  find  the  fol- 
lowing stotement  in  the  case:  "After  the 
court  had  determined  that  the  case  should 
proceed,  and  It  had  been  ordered  on,  and 
had  been  proceeded  with,  then,  late  at  nigbt, 
Judge  Hudson  said  to  Mr.  Abney,  plaintiff's 
attorney,  that  the  costs  should  be  paid,  and 
inquired  what  was  the  amount  Whereupon 
Mr.  Abney  stated  that  he  could  not  tell  what 
the  amount  was;  there  was  no  taxation  <tf 
costs,  and  what  the  derk  had  added  up  was 
$1A70.    Thereupon  ib/t  dark,  standing  wltk- 
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In  hia  railing,  stated  fbst  ttiere  wen  coate 
for  the  Bnrreyon.  Wbereapon  ICr.  Abney 
stated  that  they  had  been  paid,— «oine  $90,— 
and  that  the  other  wonid  have  been  paid  If 
presented  or  taxed,  or  any  snggestlon  had 
been  made  about  it;  that  he  did  not  know 
what  the  costs  were,  and  could  not  tell  un- 
til taxed,  or  until  a  demand  for  them  In  some 
way  was  made;  bat  that  be  was  ready,  at 
any  time,  and  had  always  been,  to  pay  the 
same.  Thereupon  the  court  said  that  plain- 
tlfTs  attorneys  should  deposit  the  amount  of 
costs  before  the  opening  of  the  court  on  the 
succeeding  morning.  Mr.  Lyles  was  then 
asked  by  Mr.  Abney  to  state  the  costs  de- 
manded. Mr.  Lyles  stated  that  he  would 
Bot  recelye  any  costs,  and  would  not  tax 
any.  Thereupon,  next  morning,  before  the 
opening  of  the  court,  the  clerk  was  paid  the 
amount  he  stated  would  be  a  proper  esti- 
mate of  the  costs,  but  no  taxation  was  ever 
made  of  the  amount  The  next  morning 
Mr.  Arthur,  derk  of  the  court,  announced 
that  be  had  received  the  costs  of  the  former 
case,  whereupon  counsel  for  defendant 
again  gave  the  court  to  understand  that  they 
still  objected;"  to  which  the  court  replied 
that  their  exception  would  be  noted.  At 
the  conclusion  of  the  testimony,  both  parties 
submitted  sundry  requests  to  charge,  which 
are  set  out  In  the  case,  and  the  circuit  Judge 
proceeded  to  charge  the  Jury  as  is  set  forth 
in  the  case.  The  Jury  having  rendered  a 
v«xllct  In  favor  of  the  plaintiff  for  the  land 
In  dispute,  and  Judgment  having  been  en- 
tered thereon,  defendant  ^peals  upon  nu- 
merous grounds  set  out  In  the  record. 

We  propose  to  consider  first  the  point 
raised  by  the  second  and  twenty-eighth  ex- 
ceptions, as  to  the  effect  of  the  nonpayment 
of  the  costs  of  the  former  action  before  the 
commencement  of  the  present  action.  The 
fact  of  the  nonpayment  of  the  costs  of  the 
former  action  before  the  commencement  of 
the  present  action  having  been  proved  be- 
yond dispute,— in  fact,  having  been  practi- 
cally conceded,— the  question  becomes  a  pure 
question  of  law.  The  act  of  1879,  now  in- 
corporated In  the  Code  as  section  98,  Is  the 
law  upon  the  subject,  and  It  is  coudied  in 
such  plain  and  unmistakeable  terms  as  to 
leave  no  doubt  upon  the  question.  The  sec- 
end  subdivision  of  that  section,  correspond- 
ing with  the  first  section  of  the  act  of  1879, 
reads  as  follows:  "The  plaintift,  in  all  ac- 
tions for  recovery  of  real  property,  or  the  re- 
covery of  possession  thereof,  is  hereby  limit- 
ed to  two  actions  for  the  same,  and  no  more: 
provided  that  the  costs  of  the  first  action  be 
first  paid,  and  the  second  action  be  brought 
wlfhln  two  years  of  the  rendition  of  the 
verdict  or  Judgment  in  the  first  action,  or 
from  the  granting  of  a  non-snlt  or  dlscon- 
tinnance  therein."  Bo  that,  before  a  second 
aetlon  can  be  brought  for  the  recovery  of 
real  property,  two  conditions  must  be  com- 
piled with:  (1)  The  costs  of  the  previous  ac- 
tion must  "be  first  paid";  and  ^)  the  seo- 


ond  action  must  be  brought  within  two  years 
from  the  termination  of  the  first  action, 
either  by  the  "rendition  of  the  verdict  or 
Judgment  in  the  first  action"  or  "the  gnuit- 
Ing  of  a  non-suit  or  discontinuance  therein." 
If  either  or  both  of  these  conditions  be  not 
first  complied  with,  then  there  is  no  au- 
thority for  the  bringing  of  a  second  action, 
and  it  must,  therefore,  necessarily  falL  Ita 
lex  scrlpta  est"  Now  in  this  case,  while 
the  second  condition  was  complied  with.  In- 
asmuch as  the  present  action  was  com- 
menced within  two  years  from  the  granting 
of  the  order  dlacontlnnlng  the  Ont  action, 
the  second  condition  was  not,  inasmuch  as 
It  Is  conceded  that  the  costs  of  the  previous 
action  had  not  been  paid  before  the  com- 
mencement of  the  present  action,  and  henee 
this  action  must  fail. 

Counsel  for  respondent  have  earnestly 
urged  several  grounds  upon  which  they 
claim  that  the  plaintiff  should  be  excused 
for  its  failure  to  comply  with  this  condition, 
which  we  will  proceed  to  consider. 

1.  It  is  urged  that  there  was  no  Judgment 
entered  upon  the  order  of  discontinuance,  and 
therefore  no  legal  termination  of  the  former 
action.  Without  laying  any  stress  upon  the 
fact  that  this  view  would  have  the  former  ac- 
tion still  pending,  which  would  be  fatal  ts 
the  present  action,  we  think  that  the  more 
conclusive  answer  Is  that  the  statute  whlcb 
gives  this  special  privilege  to  the  plaintiff, 
of  bringing  a  second  upon  compliance  with 
certain  conditions,  does  not  contemplate  or 
require  that  a  Judgment  of  discontinuance 
shall  be  entered.  On  the  contrary,  the  ex- 
plicit language  of  the  statute,  "from  the 
granting  of  a  non-suit  or  discontinuance," 
shows  that  a  Judgment  entered  was  not  re- 
garded as  necessary  to  the  termination  of 
the  former  acticm.  Indeed,  since  the  Code, 
It  is  somewhat  difficult  to  understand  how 
any  Judgment  could  be  entered  upon  an  or- 
der of  discontlnuanoe,  especially  when,  as 
In  this  case,  It  Is  granted  on  the  motion  of  the 
plaintiff;  for  in  section  266  of  the  Code  a 
Judgment  Is  defined  to  be  "the  final  de- 
termloation  of  the  rights  of  the  parties  In  the 
action."  Now,  however  it  may  be  as  to  a 
nonsuit  we  do  not  see  how  an  order  of  dia- 
continnance  can  be  regarded  as  a  final  de- 
termination of  tbe  rights  of  the  parties  to  the 
action.  It  determines  no  right  whatever, 
but  is  simply  a  permission  to  plaintiff  to 
drop  his  action.  To  show  that  the  Code  does 
not  contemplate  the  entry  of  a  Judgment  In 
a  case  of  discontlnuanoe,  it  is  specially 
provided.  In  section  324,  that  "whenever  a 
case  may  be  discontinued  by  tbe  plaintifC, 
the  officers  of  court,  or  the  cleric  for  them 
may  Issue  an  execution  for  the  costs";  not 
that  a  Judgment  may  be  entered  upon  which 
an  execution  may  be  issued.  It  seems  to 
us,  Uierefore,  that  however  It  may  have 
been  prior  to  the  Code,  It  is  not  now  neces- 
sary that  a  Judgment  should  be  entered  up- 
on an  order  of  discontinuance,   eq;>ecially 
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vrhen  made  (m  the  motfon  of  plaintiff. 
Hence  the  BngllBb  cases,  and  onr  own  casea 
decided  before  the  Code,  which  haye  been 
dted  by  connael  for  respondent  to  show  that 
the  entry  of  a  Judgment  was  necessary,  do 
not  apply. 

2.  It  is  contended  that  the  object  of  the 
act  of  1870  "was  simply  to  restore  the  com- 
mon-law practice  and  reaffirm  the  old  law 
which  had  been  superseded  by  the  {MtSTlsioos 
•f  the  Code  of  1870."  As  we  miderstand  It, 
at  common  law  a  plaintiff,  by  making  a  new 
demise  to  another  nominal  lessee,  might 
bring  as  many  actions  as  he  pleased  for  the 
same  land,  and  Tmd»  this  law  the  practice 
qmmg  np  of  requiring  a  stay  of  proceedings 
In  the  second  action  until  the  costs  of  the 
former  action  were  paid.  This  mle,  as  well 
aa  the  practice  tberemider,  seems  to  have 
preyailed  in  Ihls  state  mitil,  by  the  act  of 
1T12,  a  plaintiff  In  ejectment  was  limited 
to  a  single  actl<HL  But  by  the  act  of  1744 
this  provision  of  Ihe  act  of  1712  was  re- 
pealed, and  a  plaintiff  In  ejectment  was  per- 
mitted to  bring  a  second  action,  at  any  time 
within  two  years  after  "rerdict  and  Judg- 
ment shall  pass  against  the  plaintiff"  In  the 
first  action,  or  after  "he  suffers  a  non-suit, 
M*  discontinue,  or  aay  other  ways  let  fall 
the  same";  and.  If  the  second  action  shall 
terminate  In  the  defeat  of  plaintiff,  the  same 
shall  be  final  and  conclusive  against  the 
plaintiff.  It  will  be  observed  that  the  act 
et  1844  makes  no  provision  In  reference  to 
the  payment  of  the  cost  of  the  former  action. 
But  we  suppose  that.  In  accordance  with 
tong-establlshed  practice,  the  court  would, 
while  that  act  was  In  force,  have  granted  a 
stay  of  proceedings  in  an  action  of  ejectment, 
upon  a  proper  application  for  that  purpose, 
Just  as  In  an  action  for  any  other  purpose, 
though  no  case  has  been  cited  directly  to 
that  point  Miller  v.  Grlce,  2  Rich.  Law,  27, 
was  an  action  on  the  case;  Daniels  v.  Moses, 
12  S.  0. 130,  Was  an  action  for  the  foreclosure 
•f  a  statutory  lien  on  real  estate;  and  Tlb- 
betta  v.  Langley,  12  S.  0.  466,  was  a  proceed- 
ing for  Aow&e,  Bnt  all  these  cases  recognize 
tbat  there  was  no  Inflexible  rule  upon  the 
•abject,  bat  that  It  was  a  matter  resting 
laigely  In  the  dlscretlcm  of  the  court  Thus 
the  law  stood  until  the  act  of  1744  was  re- 
pealed by  the  Revised  Statutes  of  1872;  and 
the  Code,  as  originally  adopted  in  1870,  made 
no  provision  whereby  a  plaintiff  who  had 
failed  In  his  first  action  for  the  recovery  of 
real  property,  which  had  been  substituted 
for  the  old  action  of  trespass  to  try  titie, 
which  had  been  made  the  substitute  of  the 
action  of  ejectment  by  the  act  of  1791  (Gelgw 
y.  Kalc^er,  15  S.  C.  262),  could  bring  a  sec- 
<md  action  for  the  recovery  of  the  same  land; 
though  we  see  no  reason  why.  In  the  Interval 
betweoi  the  r^wal  of  the  act  of  1744  and 
the  passage  of  tiie  act  of  1879,  a  plaintiff 
who  had  been  nonsuited  in  an  action  ot 
trespass  to  try  tities,  or  for  the  recovery  of 
real  property,  or  had  voluntarily  discontinued 


audi  action,  might  not  have  brought  an- 
other action.  Just  aa  he  could  do  if  he  were 
nonsuited  In  an  action  to  recover  an  ordinary 
money  demand,  or  had  discontinued  such  ao 
tion.  But  In  1879  tiie  legldature  saw  fit  to 
pass  an  act  not  only  limiting  the  plaintiff  to 
two  actions,  but  also  expressly  prescribing 
the  conditiooa  upon  which  alone  the  second 
action  could  be  brought  It  will  thus  be 
seen  that  while,  undo*  the  previous  law,  the 
requirement  of  the  payment  of  the  costs  be- 
fore the  second  action  could  be  proceeded 
with  was  a  matter  resting  in  the  discretion  of 
the  court  It  is  now  made,  by  statute,  a 
condition  precedent  to  the  right  to  bring  the 
second  action,  and  the  court  has  no  right  t* 
dispense  with  or  modify  such  statutory  re 
quirement  It  Is  very  obvious,  therefore, 
that  a  motion  to  stay  proceedings  In  this 
action  tmtll  the  costs  of  the  former  action 
were  paid  was  not  only  entirely  unnecessary, 
but  would  have  been  wholly  out  of  j^ace. 
Role  60  of  the  circuit  court,  which  has  been 
Invcfted,  cannot  apply  to  this  case,  for  two 
reasons:  (1)  It  was  adopted  In  1878,  prior 
to  the  passage  of  the  act  of  1879;  (2)  no  rule 
of  court  can  override  a  statute. 

8.  It  Is  contended  that  the  provision  of  the 
act  of  1870  (Code,  f  98)  requiring  the  repay- 
ment of  the  costs  of  the  form^  action  was 
intended  only  for  the  benefit  of  the  defend- 
ant and  that  he  may,  and  has,  In  this  case, 
waived  his  right  to  Insist  up<m  that  require- 
ment, (a)  by  faiimg  to  have  the  costs  regu- 
larly taxed;  (b)  by  failing  to  make  any 
dalm  or  demand  on  the  plaintiff  for  the  pay- 
m^it  of  the  costs;  (c)  by  ur^ng  and  Insist- 
ing upon  the  trial  of  this  case,  with  fuU 
knowledge  of  the  fact  that  the  costs  of  the 
former  action  had  not  been  paid.  It  was 
in  view  of  these  positions  taken  and  eamestr 
ly  urged  in  the  argument  here  by  the  counsel 
for  respondent  that  we  deemed  it  due  to 
them  to  set  out  fully,  and  at  much  greater 
length  than  we  thought  really  necessary,  all 
that  occurred  In  the  court  bdow  In  reference 
to  this  matter.  In  the  first  place,  we  do  not 
see  by  what  authority  it  can  properly  be 
said  that  the  iirovlslon  In  the  act  of  1879  re- 
quiring the  prepaymoit  of  the  costs  of  the 
former  action  was  Intended  only  for  the  bene- 
fit of  the  defendant  We  find  this  provision 
In  the  act,  as  one  of  the  conditions  upon 
which  the  plaintiff  may  enjoy  a  privilege 
there  acc(H^ed  to  him,  and  it  certainly  was 
not  to  the  interest  of  the  defendant  to  re- 
move one  of  the  obstacles  in  the  way  of  hav- 
ing another  action  brought  against  it,  either 
by  waiver  or  otherwise.  But  in  the  second 
place,  we  do  not  think  that  there  was  any- 
thing in  the  conduct  of  the  defendant  which 
amounted  to  a  waiver  of  its  right  to  Insist 
upon  the  plaintiff  complying  with  both  of 
the  statutory  requirements.  It  was  not  the 
duty  of  the  defendant  nor  was  it  to  its  in- 
terest, to  have  the  cost  of  the  former  action 
regularly  taxed,  or  to  make  any  claim  or 
demand  for  the  payment  of  the  same,  and 
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thoB  facilitate  and  suggest  plalntUTa  oom- 
pUance  wltb  a  condition  i^eoedait  to  Its 
right  to  bring  tbe  present  action.  On  tiio 
eontrary,  it  was  tbe  duly  of  tbe  plaintiff,  as 
well  as  to  its  interest,  to  ascertain  and  pay 
these  costs  which  it  had  mmecesaarlly  incur- 
red, as  shown  by  Its  vcriuntary  discontinuance 
of  the  former  action.  When  the  defendant, 
by  its  answer,  formally  set  up  as  one  of  its 
defenses  the  fact  that  tbe  plaintiff  had  not 
first  paid  the  costs  of  the  former  action  be- 
fore commencing  the  present  action,  we  do 
not  see  what  more  could  be  required  or  ex- 
pected of  the  defendant;  and  tbe  fact  that 
tbe  defendant  urged  and  insisted  upon  a 
speedy  trial,  as  It  bad  a  perfect  right  to  do, 
certainly  cannot  be  regarded  as  a  waiver  of 
a  right  which  it  had  distinctly  set  up  In  its 
answer  as  a  bar  to  plaintlfTs  right  to  main- 
tain this  action. 

Again,  It  is  urged  that  the  form  of  the  or- 
der of  discontinuance  is  significant,  inasmuch 
as  the  order  states  that  the  plaintiff  desires 
to  let  fall  its  action,  "tor  tbe  purpose  of 
bringing  a  new  action,"  which.  It  Is  argued, 
reserves  the  plaintitTs  right  to  bring  a  second 
action.  In  tbe  first  place,  we  do  not  think 
that  tbe  order  can  properly  bear  any  such  con- 
struction; and  we  have  no  Idea  that  bis  hon- 
or, Jadge  Gary,  in  granting  tbe  order,  either 
intended  or  supiKised  that  be  could  reserve 
to  tbe  plaintiff  any  such  right  without  com- 
plying with  tbe  statutory  requirements.  Bnt 
even  if  he  bad  so  intended,  and  had  declared 
such  Intention  in  express  terms,  It  is  quite 
certain  that  he  had  no  power  to  dispense  with 
an  express  statutory  provision. 

Finally,  it  is  argued  that  until  tbe  costs 
of  the  previous  action  had  been  taxed  accord- 
ing to  law  the  court  could  not  assume  that 
there  were  any  such  costs.  In  view  of  the 
fact  that  tbe  court  not  only  did  assume  that 
there  were  such  costs  due  and  unpaid,  but  al- 
so required  tbe  payment  thereof  before  the 
trial  could  be  allowed  to  proceed, — to  whi<di 
action  of  tbe  court  the  plaintiff  not  only  did 
not  except,  but  also  acquiesced  therein,  and 
paid  without  protest  the  costs  reported  by  the 
derk  to  be  due,  to  which  report  no  exception 
was  taken,— we  do  not  see  bow  such  a  posi- 
tion can  be  sustained.  It  is  too  late  now  to 
take  the  position  that  there  were  no  costs  of 
the  former  action,  as  plaintiff  is  effectually 
estopped  from  taking  such  ground,— even  if 
otberwlse  any  such  view  could  be  sustained, 
wblcta  we  do  not  think  is  tbe  case;  or  after 
the  fact  was  made  to  appear  to  the  court,  by 
ihe  production  of  tbe  record,  that  a  former  ac- 
tion had  been  commenced,  and  bad  been 
discontinued  on  the  motion  of  the  plaintiff, 
it  followed,  as  a  matter  of  law,  that  costs  bad 
been  Incurred  which  the  plaintiff  was  liable 
to  pay,  and  which  tbe  statute  expressly  de- 
clares must  be  first  paid  before  a  second 
action  could  be  maintained. 

Inasmuch  as  the  views  whicb  we  have  pre- 
sented are  conclusive,  not  only  of  this  appeal, 
but  also  of  the  case,  tbe  other  questions  pr»- 


■anted  need  not  be  eonsldsted.'  WMto  It 
may  aeem  somewhat  harsb  to  enforce  tbb 
stringent  statutory  requirement,  we  are  Vu 
less  reluctant  to  do  so  in  this  case,  where  tiw 
object  of  the  action-  is  to  recover  the  posses- 
sion of  lands  whicb  have  been  in  tbe  contln- 
nons,  undisputed,  and  unchallenged  posses- 
sion of  the  defendant  and  those  under  whom 
it  claims  ever  since  the  8th  of  April,  1853,- 
a  period  of  more  than  40  years  before  tlM 
commencement  of  this  action;  espedally 
when  we  see  that  the  clrcnlt  judge  took  froai 
the  Jury  tbe  question  of  tact  as  to  tbe  cbar- 
acter  of  such  possession.  Tbe  Judgment  of 
this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  Qiat  tbe  compUial  be 
dismissed. 

POPS,  J„  concma 


(tS  Qa.  6M) 
WILCOX  et  al.  v.  MIMS. 
(Supreme  Court  of  Georgia.     Oct  22,  tBOi.) 
CoKTiHUAHoa— Want  o»  DlLiSBSoa— Immino- 

T10M8— TSBSFASS. 

The  exercise  of  due  diligence  would  hav* 
enabled  tbe  party  and  bis  counsel  to  know  be- 
fore aDDouocing  ready  for  trial  whether  inter- 
rof;atorieB  taken  in  the  cause  were  in  the  clerk's 
office  or  not,  and  hence  tbe  discovery,  while 
the  trial  was  in  progress,  that  they  were  not 
there,  was  not  sncb  cauae  for  continuance  aa 
would  render  erroneons  a  refusal  to  grant  it 
by  the  presiding  judge  in  the  exercise  of  his 
discretion.  The  request  to  chaise,  being  partly 
correct  and  partiy  incorrect,  was  properly  re- 
fused. The  verdict  was  warranted  b^  tbe  evi- 
dence, and  there  was  no  error  in  denying  a  new 
trial. 
(Syllabua  by  the  Oonrt) 

Error  from  supper  court.  Coffee  county; 
J.  L.  Sweat,  Judge. 

Action  by  Henry  Mims  against  John  L 
Wilcox  and  others  to  recover  damages  for 
trespass,  and  for  an  injunction.  Tboe  was 
a  judgment  for  plaintiff,  and  dOCendants 
bring  error.    Affirmed. 

The  following  is  tbe  official  report: 

Mims,  by  bis  petition,  alleged  that  be  was 
tbe  owner  of  lot  of  land  No.  70  in  tbe  Second 
district  ot  Appling  county,  containing  480 
acres,  and  that  on  or  about  April  7,  1890, 
Wilcox  and  Dent  entered  up<»x  the  lot,  and 
cut  down  and  hauled  away  a  nnmbo:  ef 
pine  trees  growing  thereon,  to  bis  damage 
f  100,  and  continue  to  cut  and  haul  away  the 
pine  trees  and  timber  without  bis  consent. 
He  prayed  for  damages  and  Injunction.  De- 
fendants denied  that  they  bad  cut  or  hauled 
away  any  timber  from  the  lot  mentioned  In 
tbe  petition,  and  alleged  that  within  the  last 
90  days  before  their  answer  was  made  plain- 
tiff had  bad  his  lot  resurveyed  by  Qillls,  and 
the  lines  marked  out,  and  new  comers  set 
np,  and  well  knew  that  the  allegations  In  Ma 
petition  that  defendants  were  cutting  tbe 
timber  on  the  lot  named  were  false.  Ttt» 
Jury  found  for  plaintiff,  and  $100  danugaa. 
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DefendSBta  mored  tor  a  new  triaL  Their 
motion  was  orerraled,  and  they  excepted. 
Tlie  motion  contained  the  general  gronnda 
that  the  verdict  la  contrary  to  law,  evidence, 
•te.  Alao,  becanae  the  court  erred  In  refna- 
Ing  to  grant  a  continnance  on  the  motion  of 
defoidanta  after  the  case  Iiad  been  announ- 
ced ready,  and  part  of  the  evidence  waa  In- 
troduced, when  it  was  ascertained  tliat  a  set 
of  interrogatorieB  for  GUlis,  which  defend- 
ants "considered"  had  been  previously  sued 
out  by  them,  and  which  their  counsel  claim- 
ed had  been  received  In  open  court  at  a  pre- 
vious term,  and  by  which  they  could  show 
by  Glllis  that  he  had  been  county  surveyor 
of  Coffee  county,  and  bad  run  out  lot  No.  70 
m  the  Second  district  of  Appling  county  at 
the  Instance  of  plaintiff,  for  which  service 
plaintiff  paid  lUm,  and  that  there  are  two 
original  land  lines  dividing  lots  No.  70  In  the 
Second  and  70  in  the  First  districts,  leav- 
ing a  fraction  between  them,  which  Is  No. 
211,  and  leaving  490  acres  In  each  of  the  oth- 
er lots,  could  not  at  that  time  be  found  in 
the  ofBce  of  the  clerk  of  the  superior  court 
or  elsewhere.  Error  In  not  charging,  as  re- 
quested by  defendants  In  writing:  That  If 
they  believed  from  the  evidence  that  the  de- 
fendant cut  the  timber  in  question  on  lot  of 
land  No.  211,  and  not  on  lot  No.  70,  as  al- 
leged, their  verdict  should  be  for  the  defend- 
ant; and  tf  they  believed  from  the  evidence 
that  there  are  two  distinct  land  lines  be- 
tween the  First  district  and  the  Second  dis- 
trict of  originally  Aippllng  county,  that  they 
are  aeigtnal  lines,  and  leave  400  acres  of  land 
in  each  lot,  then  tbe  plaintiff  could  not  re- 
cover; that  if  the  Jury  believed  from  the  ev- 
idence that  the  plaintiff,  Mlms,  had  recog- 
nized for  years  that  there  was  a  fractional 
lot  of  land  lying  between  the  two  lots  of 
land,  to  wit,  lot  No.  70  In  the  Second  district 
and  lot  No.  70  In  the  First  district,  and  had 
so  advised  his  neighbors,  and  had  so  advised 
them  that  they  could  buy  the  fractional  lot 
of  land,  that  he  did  not  claim  that  portion, 
and  recognized  it  as  a  different  lot  of  land, 
the  plaintiff  could  not  recover. 

Q.  3.  Holton  &  Son,  for  plaintiffs  In  error. 
B.  D.  Orabam,  for  defendant  in  error. 

PBB  OUBIAM.    Judgment  afHrmed. 


m  Qa.  463) 

BEOWN  V.  GBIFFITH. 

MeOABBrrr  et  al.  v.  8AMID. 

(Supreme  Court  of  Georgia.    March  26,  1804.) 

Afpsai.  vrom  Justicb  —  Neoessitt  ov  Bokd  — 
TntB  o»  FiLine — Eixeodtion— Vamditt. 

1.  An  appeal  from  a  justice's  court  to  the 
superior  court  does  not  ezm,  and  therefore  can- 
not be  transmitted,  nntU  after  the  law  has  been 
complied  with  by  making  an  a£Sday]t  in  forma 
pauperis,  or  pvine  security;  and  if  the  magis- 
trate transmits  the  papers  before  one  or  the 
other  has  been  done,  expecting  the  appellant  to 


give  security  afterwards,  not  befbre  Urn,  but 
before  the  cleA  of  the  superior  court,  and  no 
security  is  in  tact  given  until  the  time  for  ap- 
pealing has  expired,  there  is  an  attempted  eva- 
sion of  the  law,  and  the  appeal  should  be  dis- 
missed upon  these  facts  bang  made  to  appear 
to  the  superior  court  by  parol  or  any  other  evi- 
dence. The  entry  of  the  derk  on  the  appeal 
bond  as  to  tbe  date  of  filing  the  same  In  his  omee 
will  not  preclude  an  inquiir  into  the  real  facts, 
whether  the  entry  be  traversed  or  not.  Unless 
the  bond  was  complete  when  the  derk  received 
it,  be  had  no  le^sQ  power  to  file  it 

2.  There  bemg  no  appeal,  there  was  no 
supersedeas  or  snspenslon  of  the  prior  Judg- 
ment by  the  pretended  appeal,  and  consequent- 
ly an  execution  Imned  by  the  magistrate  on  tiie 
judgment  rendered  id  his  court  was  legal,  and 
an  affidavit  of  illegality  thereto  waa  property 
overruled. 
(SyUabua  by  the  Court) 

Brror  from  superior  cotut,  Haralson  comi- 
ty; O.  O.  Janes,  Judge. 

Action  by  G.  O.  Griffith,  receiver,  against 
W.  J.  Brown,  on  an  open  aceoont  Tba  ac- 
tion was  originally  brought  in  a  justice  court, 
where  judgment  was  rendered  for  plaintiff. 
Defendant  appealed  to  the  superior  court, 
and  after  the  appeal  the  justice  issued  a  fl. 
fa.  because  appellant  did  not  file  his  appeal 
bond  in  time.  Defendant  Interposed  an  il- 
legality to  arrest  the  fl.  fa.,  which  illegality 
the  justice  overruled,  and  defendant  ^peal- 
ed to  the  superior  court  from  tlie  order  of 
the  justice.  Both  appeals  were  heard  to- 
gether, and  the  judgment  and  order  were 
affirmed,  and  defendant  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 

The  ground  of  Illegality  was  because,  after 
the  judgment  In  the  suit  on  account  was 
rendered,  defendant  paid  all  costs  and  gave 
bond  as  the  law  required,  and  the  case  was 
appealed  to  the  superior  court,  which  oper- 
ated as  a  supersedeas.  In  tbe  superior  court 
Griffith  offered  evidence  to  show  that  the 
security  ou  the  appeal  bond  In  the  first 
case  did  not  sign  within  four  days  of  tbe 
date  of  the  judgment  Appellant  objected 
to  this  evidence,  on  tbe  grounds  that  tbe 
entir  of  the  clerk  of  the  superior  court, 
marking  the  appeal  filed  wltbln  four  days, 
was  not  traversed,  and  could  not  now  be 
traversed,  a  term  of  the  court  having  in- 
tervened (tbe  appeal  bond  appears  marked 
filed  In  office  September  8,  1892,  and  the 
cases  were  heard  at  the  July  term,  1893,  of 
the  superior  court);  and  fiu^er,  because 
tbe  appeal  bond  appears  good  and  regular 
on  its  face,  and  appellee  sought  to  except  to 
tbe  security  on  appeal  on  tl>e  ground  that 
the  security  did  not  sign  In  time,  as  ap- 
peared from  tbe  bond,  which  exceptions 
could  not  be  taken  after  the  first  term  of  the 
appeal.  Griffith  did  not  traverse  the  clerk's 
entry  of  filing,  nor  offer  to  do  so.  The  court 
overruled  the  objections,  and  admitted  the 
testimony,  which  was.  In  brief:  The  judg- 
ment was  rendered  late  in  the  evening,  and 
Brown  was  anxious  to  get  off  home,  present- 
ed an  appeal  bond,  signed  it  for  appellant, 


Digitized  by 


Google 


884 


SOnTHBAflCrBBN  RBPOBTBB,  VoL  2a 


(N.a 


and  paid  the  cost  The  maglBtrate  then 
a^eed  that  Brown  might  take  It  out  to  iJne 
security,  have  the  security  to  sign,  and  leave 
the  paper  with  the  cleric  of  the  superior 
court  Brown  went  to  the  clerk's  bouse, 
and  he  was  not  at  home,  and  Brown  left 
the  paper  with  the  clerk's  wife,  with  In- 
BtructlMis  to  hare  Hutcheson  sign  It  as 
Buret7,  and  file  It  Brown  saw  Hutcheson 
that  evening,  and  Hutcheson  agreed  to  go 
to  the  clerk  and  sign  it  (according  to  Brown's 
evidence).  Brown  went  home,  in  good  faith 
thinking  the  matter  was  fully  arranged,  and 
heard  notlilng  to  the  contrary  until  the  levy 
was  made,  when  he  went  to  the  clerk,  who 
then  assured  him  that  the  bond  was  signed 
by  the  surety  and  filed  in  time.  According 
to  the  magistrate's  evidence,  when  the  four 
days  expired  the  magistrate  asked  the  derk 
about  it  who  said  the  security  had  not 
signed,  and  witness  issued  the  fl.  fa.  Hutche- 
son said  he  agreed  to  sign  the  appeal  bond, 
but  did  not  do  so  within  four  days  from 
the  Judgment  The  clerk  testified  that  he 
made  the  entry  of  filing  on  the  appeal  bond, 
but  thought  It  was  signed  by  the  security 
after  filing.  On  cross-examination  he  testi- 
fied that  he  thought  the  signing  and  filing 
were  done  the  same  day.  The  bond  bears 
date  the  same  day  as  the  entry  of  filing, 
and  there  is  nothing  on  Its  face  to  indicate 
that  the  surety  did  not  sign  on  that  date,  un- 
less It  be  the  fact  that  the  name  of  the 
surety  does  not  appear  in  the  body  of  the 
bond.  The  court  dismissed  the  appeal  In 
the  first  case,  and  overruled  the  Illegality 
in  the  other,  to  which  rulings  Brown  ex- 
cepts, and  alleges  that  the  court  erred,  be- 
cause the  court  should  not  have  heard  evi- 
dence as  to  when  the  security  signed  the 
appeal,  when  there  was  no  traverse  of  the 
clerk's  entry  of  filing.  The  court  should 
have  heard  no  exception  to  the  security  on 
appeal,  taken  after  the  last  day  of  the  first 
term  of  the  appeal  Appellant  had  in  good 
f&ltb  made  an  honest  effort  to  i4)peal;  had 
done  all  the  law  required,  except  have  se- 
curity to  sign.  He  agreed  and  intended  to 
sign,  and  afterwards  did  sign,  and  appellee 
was  In  no  way  prejudiced  In  right  or  In- 
terest if  he  did  not  sign  in  four  days;  and 
the  appeal  ought  not  to  have  been  dismissed. 
It  was  eirw  to  overrule  the  Illegality,  because 
at  the  time  it  was  filed  there  was  an  appeal 
In  the  superior  court  good  on  its  face,  and 
entered  filed  by  the  cleiic  in  the  case  in 
which  the  fi.  fa.  issued,  and  filed  before 
the  tL  fa.  issued.  Whether  the  appeal  was 
good  or  bad  was  for  the  superior  court  alone 
to  determine,  and,  pending  that  appeal, 
whether  defective  or  not,  it  was  illegal  to 
Issue  and  levy  the  fl.  fa. 

S.  h.  Craven  and  Adamson  &  Jackson,  (or 
plaintiffs  in  error.  B.  8.  Qrlfflth  and  S!d- 
wards  &  Edwards,  for  defendant  In  error. 

PEB  CURIAM.    Judgment  aifirmed. 


OU  H.  a  T«> 

8TATB  T.  CARSON  «t  at 

(Supreme  Court  of  North  Carolina.     Nov.  SO^ 

1884.) 

OamiHAi.  Law— iHSTRnonoKS  —  Oacmu/tAxiui, 

BVIDSNOS. 

Where  the  evidence  against  the  defend- 
ants in  a  criminal  case  was  circumstantial.  It 
was  not  error  to  refnae  to  instruct  the  Jury  as 
a  rule  of  law  "that  the  strength  of  circumstan- 
tial evidence  must  be  equal  to  the  strength  of 
the  testimony  of  one  credible  eyewitness." 

Appeal  from  auperior  court;  Tadkln  conn^; 
Battle,  Judge. 

Tom  Carson  and  othws  were  convicted  of 
a  crime,  and  appeaL    Affirmed. 

The  Attorney  Oeneral,  for  the  State. 

SHEPHERD,  O.  J.  The  evidence  to  ttto 
case  was  ctrcumatantial,  and  the  defendants 
except  to  the  instructions  of  his  honor  on 
the  ground  that  he  failed  "to  lay  down  to 
the  jury  as  a  rule  of  law  that  tiie  strength  of 
circumstantial  evidence  must  be  equal  to  the 
strength  of  the  testimony  of  one  (redible 
eyewitness."  This  very  point  was  raised  In 
State  V.  Norwood,  74  N.  C.  247,  and  ovemled 
by  the  court  This  ruling  is  referred  to  and 
approved  In  State  v.  Gee,  92  N.  C.  761,  and 
cannot  be  regarded  as  an  open  question  in 
this  state.  His  honor's  charge  as  to  the 
Intensity  of  proof  is  wdl  sustained  by  the 
foregoing  authorities.    Affirmed. 


(US  K.  C.  173) 
OOWLBS  V.  STATE. 
(Supreme  Court  of  North  Carolina.     Nov.  90, 

1884.) 
LimTATiOK  ov  Actions— Claims  aoaihst  BrtAtm. 
The    statute    of   Umitatlona    applies    to 
claims  against  the  states 

Action  by  Calvin  J.  Clowles  sgalnst  the 
state  of  North  Carolina  on  state  bonda.  Pe- 
titloa  dismissed. 

John  W.  Hinsdale,  fior  plalntllt.  F.  H. 
Buabee  and  the  Attorney  General,  tor  tb* 
Btatei 

BURWELL,  J.  The  stats,  throogh  lla 
proper  officer,  interposes  the  idea  of  the  stat- 
ute of  llmitatlonh  against  the  prayer  of  the 
petitioner  for  the  recouunendatory  decision  of 
this  court  oo  the  claim  which,  in  his  petition, 
he  sets  up  as  the  basis  of  this  action,  and  it 
appears  on  the  face  of  his  petition  that  more 
than  10  years  have  elapsed  since  his  alleged 
cause  of  action  accrued.  It  was  Intended  by 
the  piovlBlon  of  the  oonstltntloa  (article  4, 
i  9)  and  the  statute  (Code,  U  847,  948)  that 
persons  who  asserted  that  tbej  held  legal 
claims  against  the  sovereign  state  should 
here  find  a  tribunal  before  which  they  might 
have.  In  proper  cases,  the  legality  of  their 
Claims  adjudicated;  a  tribunal  before  which 
the  sovereign  state  would,  for  a  certain  pur^ 
posei   abdicate   the   privUece  of  exemption 
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trtfm  UabilttT  to  be  med,  and  appear  as  any 
other  Utlgant,  to  the  aid  tbat  Its  llablUty 
to  the  petitioner  might  be  determined  by  the 
law.  We  can  see  no  good  reason  why,  In 
soeh  proceedings  as  this,  we  should  not  be 
required  to  determine  the  rights  of  the  petl- 
tlona>  and  the  liability  of  the  state  by  the 
same  laws  that  woold  gorem  those  rights 
and  that  liability  if  the  actioD  was  against  an 
Individual  debtor.  While  It  may  be  tme  that 
the  statnte  of  limitatloitt  would  mot  bar  tlw 
prosecution  by  the  state  of  its  claims  against 
the  dtlzen,  except  for  the  proTisions  of  the 
Gode  (section  159),  It  does  not  follow  from 
this  that  the  state  may  not  herself  plead  that 
statute,  and  interpose  its  bar  .to  prevent  onr 
recommendatory  decision  against  her.  It  is 
not  for  OS  here  to  say  whether  or  not  there  Is 
a  moral  obligation  resting  npon  the  com- 
monwealth to  pay  the  petitioner  a  certain 
sum  of  money,  but  whether,  under  the  law 
that  controls  such  a  oontroTersy  when  waged 
between  two  citizens,  the  state  Is  indebted  to 
this  petitioning  dtlsen.  "Oonslderations  of 
honor  or  magnanimity  can  bare  no  bearing 
in  determining  what  the  law  is.  The  state 
has  referred  Its  rights  to  Judicial  tribunals, 
to  be  decided  by  the  law.  If  ^  it  the  claim 
U  barred,  they  must  so  declare,  though  it 
might  bo  Just  and  honorable  for  the  state  to 
pay  it,  if  it  has  never  been  paid,  notwith- 
standing the  bar."  Baxter  V.  State,  10  Wis. 
46^  This  trlbnaal  to  which  the  petitioner  now 
comes  to  have  bis  alleged  rt^t  against  the 
state  adjudicated  was  open  to  him  for  that 
pnriKMW  whoi  his  right  accrued,  more  than 
10  years  ago.  The  remedy,  such  as  it  Is,  given 
htm  by  the  constltiition  and  the  law  for  the 
alleged  wrong  done  to  him  by  the  state,  was 
then  exactly  what  it  is  now.  He  has  seen 
lit  to  delay  to  prosecnte  his  BUK)osed  right 
in  the  only  tribunal  open  to  him  for  its  ad- 
judication. Because  of  the  length  of  that 
Aelay,  the  law  ha*  baned  his  claim,  and  we 
•annot  dedaie  that  the  state  is  now  legally  in- 
debted to  him.  Moreover,  we  do  not  think 
that  the  claim  against  the  state  set  out  in 
the  petition  Is  one  that  calls  for  the  exercise 
by  us  of  our  recommendatory  decision.  It, 
In  any  sense,  It  may  be  called  a  claim  against 
the  commoDwealth,  it  is  a  part  of  that  mass 
of  bonded  indebtedness  which  was  outotand- 
Ing  when  the  constitution  of  1868  was  adop^ 
cd.  It  is  well  known  that  the  legislative  de- 
partment of  the  government,  to  which  our 
recommendati«»  would  be  made,  if  made  at 
•U,  has  done  what  it  has  thought  l>est  to 
do  in  the  settlement  of  those  UablUties.  The 
act  of  1879  and  the  several  acta  amendatory 
thereof  express  the  will  of  the  legislature  in 
regard  thereto.  The  refusal  or  failure  of  the 
general  assembly.  In  eacu  of  these  acta,  to 
recognize  and  provide  for  the  class  of  claims 
to  which  those  of  the  petitioner  belong,  is 
tantamotmt  to  a  declaration  by  that  dei>art- 
ment  that  titey  constitute  no  valid  obligation 
of  the  state.  The  facta  which  are  set  out 
la  the  petition  are  such  that,  it  true,  they 
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an  wen  known  to  the  proper  oiBoenL  A 
legislative  oommlttee  can  as  easi^  inanlrs 
into  them  as  csn  a  court.  Not  only  are  the 
facta  pei>tBlnlBg  to  the  matter  well  known,  or 
readily  ascertainable,  but  it  does  not  seem 
to  us  that  there  ate  here  any  "grave  Ques- 
tions of  law"  tbat  must  be  decided  by  us  In 
order  that  the  legislative  department  of  the 
government  may  be  Informed  as  to  ito  daij 
under  the  law.  It  was  intended,  as  it  seems 
to  us,  by  tills  proviaion  of  the  constitution, 
that  the  opinion  of  this  court  upon  important 
questions  of  law  In  certain  cases  might  be 
had,  in  order  that  the  general  assembly  might 
be  thereby  aided  in  the  discharge  of  Ita  dUr 
ties  under  the  law  (B^nolds  v.  State,  04  M. 
a  460).  and  not  that  this  tribunal  should  bs 
the  censor  of  the  legislative  department  In 
such  matters,  and  authorised  and  required  to 
sit  in  Judgment  upon  the  acta  of  a  ooK>rdinate 
department  of  the  government  In  a  mattes 
about  which  it  is  necessarily  as  wdl  advised 
as  we  can  b&    The  petition  must  be  diSr 


aiS  N.  a  181) 

MARCOM  V.  STATa 

(Supreme  Court  of  North  Oarolins.     Nov.  SO, 

1894.) 

X  0.  Marcom,  administrator,  against  the  state 
of  North  Carolina,  on  ttato  boi\ds.  Petition 
dismissed. 

J.  W.  Hinsdale,  fbr  plalntiB.  Hie  Attorney 
General  and  F.  EL  Bnsoee,  for  the  State. 

BURWEIiU  J.  For  the  reasons  stated  in 
Cowles  V.  State  (at  this  term)  20  S.  B.  384,  tbiM 
petition  mast  also  be  dismissed. 


(US  K.  C.  itt) 
DOWNS  V.  cm  OF  HIGH  POINT. 
(Sapreme  Court  of  North  Carolina.    Nov.  SO, 

18B4.) 
AonoH  Aau»n  Crrr  —  iSjjtrnmxjias  or  Posue 

NUISAHOB— RSOOVBBT  OF  DaMAOBS. 

1.  Is  an  action  against  a  city  for  damages 
for  the  maintenance  of  a  public  nnisanoe,  wUeh 
caused  sickness  in  plaintiff's  family,  the  court 
submitted  to  the  Jury  the  issues  whether  the 
city'  carelessly  snffered  a  publie  nnisaDce  to  be 
created  by  tailure  to  ke«>  a  'ditch  in  repair, 
and,  if  so,  what  damage  has  the  plaintiff  sna- 
tained  "thereby,"  and  also  instructed  that,  to 
entitle  plaintiff  to  recover,  the  sickness  most 
have  been  directiy  caused  by  the  condition  of 
the  ditch.  HM,  that  it  was  proper  to  refuse 
to  submit,  at  defendant's  request,  the  issue 
whether '  the  sickness  was  "the  result  of  the 
condition  of  the  ditch  alone,''  as  such  issue  was 
necessarily  embodied  in  those  given. 

2.  Damages  ma/  be  recovered  from  a  city 
for  sickness  in  plaintiff's  family  canaed  by  a 
drain  maintained  by  the  city,  amonnting  to  a 
public  nuisance. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Bro'wn,  Judge. 

Action  by  J.  R.  Downs  against  the  city  of 
High  Point  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    AfBrmed. 

L.  M.  Scott  and  Dillard  &  King,  for  appel- 
lant   Jas.  E.  Boyd,  for  appellee. 
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AVBBT,  X  The  first  Inne  rabmltted  In- 
Tolred  tbe  qnetrtloD  wbether  tbe  defendant 
BCgUgently  faUed  to  keep  tbe  ditch  in  good 
condition,  or.  In  other  words,  carelessly  snf- 
tered  a  public  nuisance  to  be  created  by 
want  of  care  In  attending  to  It  Tbe  addi- 
tional iBsne  passed  npom  was  as  follows: 
"U  BO,  what  damage  has  the  plaintiff  sns- 
talned  thereby,  If  any,  np  to  the  date  of  his 
demand,  July  14, 18927"  The  afflrmative  find- 
ing that  the  nuisance  was  caused  by  the  de- 
fendant's want  of  care,  and  the  assessment 
of  tbe  damage  sustained  by  the  plalntUt 
"thereby,"  was  necessarily  an  ascertainmoit 
of  the  damage  due  for  the  prlrate  nuisance 
■nffered  pecoUarly  by  the  plaintiff.  In  or- 
der to  enable  the  jury  to  comprehend  that 
each  was  tbe  end  in  view  in  passing  upon  the 
Inquiries,  the  Judge  told  them  that  the  dam- 
age must  be  assessed,  if  at  all,  for  an  Injuiy 
differing  in  kind,  not  simply  in  degree,  from 
that  suffered  by  the  public  generally.  The 
defendant  tendered  the  issue:  "Was  the 
sickness  of  the  plaintiff  and  that  of  his  fam- 
ily, complained  of,  the  result  of  tbe  condi- 
tion of  the  ditch  alone?"  Precisely  the 
same  Inquiry  was  answered  when  the  jury 
found  the  amount  of  damage  resulting  pe- 
culiarly to  plaintiff  and  his  family  from 
neglect  to  keep  the  ditch  In  good  condition, 
—"thereby."  That  issue  was  not  a  simple 
Inquiry  as  to  damage,  but  was  so  framed 
that  no  damage  could  be  assessed  in  re- 
sponse to  it  except  such  as  arose  from  some 
injury  peculiar  to  the  plalnUff.  There  was 
no  danger,  therefore,  that  the  defendant 
would  be  mulcted  for  any  Injury  done  by 
the  filth  emanating  from  the  hogpen  men- 
tioned by  the  witness.  In  fact,  the  best  evi- 
dence that  the  court  did  not  abuse  its  dls- 
cretlonaxy  power  in  framing  issues  is  found 
In  the  fact  that  the  very  legal  question  sug- 
gested by  the  issue  tendered  was  raised  by 
the  prayer  for  Instruction  offered.  If  the 
defendant's  counsel  had  the  opportunity  to 
present  such  views  of  the  law,  arising  out 
of  the  evidence,  as  were  pertinent  in  sup- 
port of  their  contention,  they  have  not  been 
deprived  of  any  legal  right  McAdoo  v. 
RaUroad  Co.,  106  N.  a  140,  11  &  B.  816; 
Bmery  v.  Railroad  Oo.,  102  N.  G.  209,  9  & 
B.  139. 

Thla  case  differs  from  that  of  Denmark  t. 
Railroad  Co.,  107  N.  a  185,  12  &  B.  B4,  in 
that  here  the  Inquiry  Involves  the  question 
of  proximate  cause,  as  well  as  damage, 
while  tai  Denmark's  Case  the  jury  were  notre- 
quired  to  pass  upon  or  find  anything  but  tbe 
amount  of  damage,  without  ascertaining  on 
what  account  The  addition  to  the  Instruc- 
tion asked  was  in  strict  accord  with  tbe 
TW7  principle  for  which  the  defendant  con- 
tended. The  jury  were  told,  in  effect  that 
unless  It  was  cleariy  established  that  the  in- 
jury would  not  have  resulted  from  any  oth- 
er cause  than  the  odors  arising  from  the  nui- 
aanee  at  the  ditch,  and  that  unless  the  in- 
Jniy  was  directly  traceable  to  the  nuisance. 


they  would  Bssewi  no  damage  at  alL  We 
think  that  there  was  no  error  in  refuslnc  to 
instruct  the  Jury  iq>on  tlio  evidence  that 
plaintiff  could  not  recover.  The  Inatxno- 
tion  given  was  warranted  by  the  evidence 
and  embodied  the  principle  laid  down  by 
leading  text  writers.  Wood.  Nuis.  U  881- 
674.  There  was  no  error  In  the  ruling  of  tho 
Judge  refusing  to  submit  the  issue,  nor  la 
the  charge  given  as  a  substitute  for  ttftt 
asked.    The  JudgmMit  is  affirmed. 


(tu  N.  C.  190) 
8TATB  ez  rA  TROTTBB  v.  MTTGHIZJU 
(Supreme  Court  «f  North  OaroHna.     Nov.  90, 
1894.) 
RbkovaIi  or  PuBuo  AsMnnaiBAiaa. 
The  clerk  of  the  superior  court  cannot 
without  notice,  remove  a  pnblie  administrator 
for  failure  to  renew  his  bond. 

Appeal  trom  superior  court  Oullfud  eom- 
tj;  Winston,  Judge. 

Quo  warranto  tqr  state,  cm  relation  of  W.  D. 
Trotter,  against  Samuel  S.  Mitchell,  to  try 
the  title  to  the  ofllce  of  public  administrator. 
Judgment  vras  rmdered  tor  plaintiff  and 
defendant  appeals.    Affirmed. 

Dillard  &  King,  for  i^pelhint  L^  M.  Beatt 
for  appellee. 

PBR  CURIAM.  We  think  that  the  order 
of  removal,  on  the  ground  that  the  rdator 
had  failed  to  r«iew  his  bond,  was,  under 
the  drcnmstances  of  this  case,  not  only  ir- 
regular, but  void.  Tbe  relator's  office  of 
public  administrator  was  a  property  right 
and  it  is  well  settled  that  he  cannot  be  de- 
prived th«eof  but  by  tbe  law  of  the  land. 
In  Tann  v.  Pipkin,  77  N.  O.  406,  It  was  hdd 
that  although  tbe  statate  declared  that  the 
failure  of  a  sheriff  to  renew  bis  bond  and 
produce  receipts,  eta,  should  create  a  va^ 
cancy,  such  vacancy  was  not  in  fact  created 
until  so  declared  by  a  competent  tribunal, 
and  that  no  sndi  vacancy  "can  be  dedaved 
until  the  alleged  delinquent  shall  have  bad 
due  notice  and  a  day  in  court  K  In  readi 
of  its  process."  See,  also,  Hoke  v.  Header- 
aaa,  4  Dev.  1.  The  Judgment  of  the  derfc, 
without  any  pretense  of  notice,  was  not  aaif 
irregular,  but  absolutely  void.  Jennings  r. 
Stafford,  1  Ired.  404.  There  was  tber^lors 
no  error  in  the  ruling  of  tbe  court  Tlie 
Judgment  of  the  court,  as  we  construe  It 
did  not  deprive  the  derk  of  tbe  right  to  re- 
quire a  renewal  of  the  bond,  or  to  ronove 
tbe  relator  for  any  other  proper  cause,  and 
the  objectloa  upon  this  ground  la  untenaMo. 
Afilrmed. 


(US  N.  C.  7C) 
BARNBS  V.  GRAW70RD. 
(Supreme  Court  of  North  Carolina.     Nov.  M, 

1894.) 
Blahdbr— FoBSsar— AKBiniMBiiT  or  Courunin. 
1.  A  atatement  that  a  person  is  a  "forgvr" 
Is  not  slaadar,  actionable  per  se,  whare  soeh 
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word  la  coupled  with  a  durgs  of  aome  apedfie 
MSt,  which  of  Itaelf  does  not  conatitnte  forgery. 

2.  To  sign  without  anthorilr  the  name  of  a 
«andidata  for  a  public  office,  to  a  atatement  aa 
to  hla  fntnre  legialattre  action  if  elected,  ia 
not  f oreeiy. 

3.  It  ia  not  an  abnae  of  diacretion  to  refnae 
to  allow  plaintiff  to  amend  hie  oomirialnt  after 
tiie  time  for  anawering  haa  expired,  on  a  de- 
murrer thereto  being  anatalned. 

Appeal  from  superior  court.  Wake  county; 
W.  A.  Hoke,  Judge. 

Action  by  W.  S.  Barnes  against  W.  T. 
Crawford.  There  was  a  judgment  for  de- 
fendant, and  plalntllf  appeals.     Affirmed. 

W.  X  Feele  and  W.  A.  Mcmtgomery,  for  ap- 
peUaot   F.  H.  Bnsbee,  for  appeUee. 

MacRAB,  J.  Tlie  danderons  words  al- 
leged to  hare  been  spoken  by  defendant  are: 
'T.  did  not  sign  the  demand  numbered  six 
so  the  said  card.  My  name  has  be^i  forged 
to  it  by  Barnes"  (meaning  the  plaintiff) 
"Otho  Wilson,  and  others  got  It"  (meaning 
the  card)  up,  and  tbey  are  forgers,  frauds 
and  Itars.  They  (meaning  the  plaintiff  and 
others)  have  forged  my  name  to  the  card." 
We  give  this  sentence  with  the  punctuation 
as  iq>pears  in  the  record.  It  might,  in  some 
case,  be  necessary  to  send  down  for  Hm 
original,  but  we  do  not  deem  it  to  be  so 
here. 

Without  entering  into  a  consideration  of 
the  nice  distinctions  which  have  been  made 
as  to  the  grade  of  tbe  offense  of  forgery  at 
common  law  and  by  statute,  we  take  it 
that  to  call  a  man  a  forger,  in  this  state, 
is  an  actionable  slander.  McKee  t.  Wilson, 
SI  N.  O.  80Q,  and  cases  there  dted.  But  if 
these  words  were  so  coupled  with  others 
in  explanation  that  they  must,  of  necessity, 
apply  only  to  a  further  charge  of  some  spe- 
cific act,  it  would  be  necessary  to  pursue  the 
inquiry  as  to  whether  the  act  so  charged 
to  constitute  him  a  forger  would,  if  true, 
amount  to  >acb  offense.  "An  action  of 
slander  cannot  be  maintained  tar  words 
which  impute  a  crime,  where,  from  all  that 
was  said  at  the  time  the  words  were  spo- 
ken, it  appears  that  the  words  had  relation 
to  a  transaction  that  was  not  criminal,  and 
that  they  must  have  been  so  understood  by 
the  hearers."  Brown  v.  Myers,  40  Ohio  St. 
09;  IS  Am.  &  Eng.  Bnc.  Law,  387.  To  con- 
stitute actionable  slander,  the  words  mast 
impute  the  commission  of  an  Infamous  of- 
fense. It  is  true  that  this  offense  need  not 
be  punishable  in  this  state,  as  was  held  in 
Shlpp  T.  M'Craw,  8  Murph.  463.  By  refer- 
ence to  the  opinion  of  Chief  Justice  Taylor 
in  that  case,  it  will  be  found  that  every  In- 
stance dted  by  him  was  that  of  the  charge 
of  an  infamous  crime,  punishable  where  it 
was  alleged  to  have  been  committed.  Judge 
Henderson  said  in  his  concurring  opinlcm: 
"The  gravamen  in  an  action  of  slander  Is 
social  degradation.  The  risk  of  punish- 
aaent,  and  the  rule  to  test  the  question 
whether  the  words  be  or  be  not  actionable, 


to  wit,  does  the  charge  Impute  an  Infamous 
crime,  is  resorted  to,  to  ascertain  the  fa«l 
whether  it  be  a  social  degradation,  and  not 
whether  the  risk  of  punishment  be  Incurred. 
And  this  rule  Is  the  test  of  that;  for  those 
who  are  punished  for  Infamous  crimes  are 
degraded  from  their  rank  as  dtisens;  they 
lose  their  privileges  aa  freemen,  their  11b- 
eram  legem,  and  an  no  longer  boni  et 
legales  homines.  No  other  degradation  wUL 
give  an  action,"  etc 

Is  it,  then,  an  infamous  offense,  under  ttm 
law  of  North  Carolina,  to  falsely  sign  tha 
name  of  another  to  the  paper  known  as  the 
"Sixth  Demand,"  which  reads  as  follows: 
"'(6)  That  congress  issue  a  suffident  amount 
of  fractional  paper  currency  to  facilitate  ex- 
change through  the  medium  of  the  United 
States  mail.'  I  approve  of  tne  above  de- 
mand, and,  if  elected,  will  endeavor  to  have 
it  enacted  Into  a  law.  I  also  approve  ef 
the  purpose  of  the  bill  Introduced  into  the 
United  States  senate  by  Senator  Vance,  and 
known  as  the  'Snbtreasury  Bill';  and  if  It 
is  not  shown  to  be  unconstitutional  I  will 
vote  for  it,  and  advocate  its  passage,  and. 
In  the  event  it  is  shown  to  be  unconstitu- 
tional, then  I  will  introduce  and  advocate 
a  bill  to  abolish  bonded  warehouses  for 
whisky,  Ac,  and  also  a  bill  to  abalish  na- 
tional banks,  in  accordance  with  the  first 

demand    on    this    card.    Witness:     . 

[Signed]   ."    "Forgery"  is  defined  to 

be  the  signing  by  one  without  authority, 
and  falsely  and  with  Intent  to  defraud,  tke 
name  of  another,  to  an  Instrument  which, 
if  genuine,  might  apitarently  be  of  legal  ef- 
ficacy, or  the  foundation  of  a  legal  liability. 
8  Rice,  Bv.  487.  An  instrument  in  writing, 
of  which  forgery  can  be  predicated.  Is  one 
which,  If  genuine,  could  operate  as  the 
foundation  of  another  man's  liability,  or  the 
evidence  of  his  rights,  such  aa  a  letter  of  lae- 
ommendation  of  a  person  as  a  man  of  prop- 
erty and  pecuniary  resiMnsiblllty,  an  order 
for  the  delivery  of  goods,  a  receipt  or  a  rail- 
road pass,  as  well  as  a  bill  of  eotthange^  er 
other  express  contract.  8  OreenL  Bv.  108 
But,  to  constitute  an  indictable  forgery.  It 
is  not  alone  soffldent  that  there  be  a  writ- 
ing, and  that  the  writing  be  false.  It  mnst 
also  be  such  as,  If  true,  would  be  of  some 
legal  efOcacy,  real  or  apparent,  since  other- 
wise it  has  no  legal  tendency  to  defraud. 
2  Blsh.  Cr.  Law,  {  683.  So,  whether  the 
word,  "instrument"  w  "document"  or  "witt- 
ing" be  used.  It  will  always  be  found  eo«- 
pled— as  In  Newell,  Defam.  p.  141— with  the 
intent  to  defraud.  Now,  we  all  know  that 
it  Is  Impossible  to  give  an  exact  definltloa 
of  the  word  "fraud"  or  "defraud,"  but  Wefc- 
ster  gives  as  good  a  definition  of  "fraa^" 
as  understood  In  law,  as  can  be  found:  "Am 
Intentional  perversion  of  truth,  for  the  pnr- 
pose  of  obtaining  some  valuable  thing  or 
promise  from  another";  the  controlUng  IAml 
always  being  that  the  instrument,  if  trae, 
would  be  the  foundation  eC  some  legal  Ma- 
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UUty.  We  are  cf  tbe  opinion  that  the  false 
Mgning  of  this  paper  wonld  not  be  forgery, 
because  the  defendant  coold  not  be  made 
liable  to  any  legal  proceeding  for  a  breach 
of  the  same  If  bis  signature  bad  been  gen- 
uine. 

2.  After  the  demurrer  was  sustained,  and 
Judgment  rendered,  the  plaintiff  moved  to 
be  allowed  to  amend  his  complaint,  so  as 
ta  allege  Injnry  to  him  in  his  office  by  the 
words  spoken  as  set  ont  In  Exhibit  A.  Mo- 
tion overruled,  and  the  plaintiff  excepted. 
Tills  was  a  matter  within  the  discretion  of 
the  judge  below,  and  with  which  we  are 
not  permitted  to  interfere.  Section  272  of 
the  Code  has  tteen  often  construed  to  give 
to  the  defendant,  after  a  demurrer  interpos- 
ed by  him  In  good  fnitb  has  been  over- 
ruled, the  right  to  answer  over,  but  it  has 
never  been  extended  to  the  plaintiff  as  a 
right  to  amend  his  complaint  See  Clark's 
Code,  and  cases  there  cited  under  this  sec- 
tion. In  Netherton  v.  Candler,  78  N.  C.  83, 
his  honor  overruled  tbe  defendant's  demur- 
rer, and  allowed  the  plaintiff  to  amend  bis 
complaint.  The  court  held  it  error,  and 
said  he  ought  to  have  sustained  the  demur- 
rer, and  required  the  plaintiff  to  pay  the 
costs,  and  then,  instead  of  dismissing  the 
case,  be  might  In  bis  discretion,  have  allow- 
ed tbe  plaintiff  to  amend.  "Any  pleading 
may  be  once  amended  of  course,  without 
coat  and  without  prejudice  to  tbe  proceed- 
ings already  had,  at  any  time  before  the 
period  for  answering  it  expire&*'  Code, 
1  272.  "The  defendant  shall  appear  and 
demur  or  answer  at  the  same  term  to 
which  the  sumbtons  shall  be  returnable, 
otherwise  the  plaintiff  may  have  judgment 
by  default"  Id.  S  207.  The  summons  was 
returnable  to  October  term,  1893,  at  which 
term  the  defendant's  time  to  answer  was  ex- 
tended 30  days,  within  which  extended  time 
he  demurred,  instead  of  flling  an  answor  The 
amendment  of  course  of  the  complaint  could 
have  been  made  of  right  at  any  time  before 
the  expiration  of  the  30  days.  An  amend- 
mmt  could  not  have  been  made  after  that 
time  without  prejudice  to  the  proceedings 
already  had,  for  the  defendant  had  a  right 
te  bare  his  demurrer  heard;  and,  as  we 
have  said,  it  was  entirely  wlthio  the  discre- 
tion of  the  presiding  judge  to  permit  an 
amendment  to  the  complaint  after  the  de- 
mmmr  was  sustained.  There  is  no  error, 
lite  judgment  Is'  affirmed. 


ai6  N.  C.  117) 

OOIXJATB  et  al.  v.  LATTA  et  al. 

(Sapreme  Court  of  North  Carolina.    Not.   13. 

1804.) 

Oral  Evidbncb— To  Explain  Written  Cos- 
tract. 
1.  An  order  was  sent  to  plainti£f  tiy  it« 
agent  to  ship  to  defendant  100  boxes  of  soap, 
bat  the  order  did  not  state  that  a  sale  of  the 
•oep  to  defeodant  wna  made,  and  a  place  for 
tk*  name  of  the  pordiaser  was  left  blank.    On 


the  otder  was  wrllteu,  "Accepted,"  followed 
by  defendant's  name.  BM,  that  parol  evidence 
was  admissible  to  show  that  the  agreement  was 
not'  for  a  sale  to  defendant  bvt  for  a  delivery 
of  the  goods,  to  be  turned  over  '  to  another. 
Clark,  J.,  dissenting. 

2.  In  an  action  on  a  oootract  for  the  sUik 
matt  to  defendant  of  100  boxes  of  soap,  plain- 
tiff, after  introducing  extrinsic  evidence  that  de- 
fendant had  agreed  to  bay  that  number  of  box- 
es, cannot  complain  that  defendant  in  order  to 
meet  this  evidence,  introdnced  evidence  of  a 
similar  kind. 

Appeal  from  superior  court  Wake  county; 
Hoke.  Judge. 

Action  by  Colgnte  &  Co.  against  Latta  ft 
Myatt  on  a  contract  which  was  introduced 
in  evidence  as  Exhibit  A.  Judgment  for  de- 
fendants, and  plaintiff's  appeal.   Affirmed. 

Exhibit  A  was  as  follows: 

Ontor  No. U-IH  tM. 

Col^te  a  Co..  N«w  Tofk. 

Ship  to  Latta  A  Myatt, 

Kaletsh,  H.  a 
Thronxb  direct. 
Time  iludaya. 


No.  BoSM. 


10« 


Deacriptioa. 


le«  1  p«r 


Octagon 

IjfK  24c  box: 
cent. 
Oro.  TorlilHb  Bath 

■•     W.  CastUo,  4  OS... 


sum      Priaa 


r«a 


LarRe  glaxs  sign.  O.  K. 

No  otbtr  eondltloa  et  aalik 
Parcbniier.  — 
Salmman.  B.  F.  Bomrt. 
Aeospted.  Latta  ft  Mjatt. 

Strong  &  Strong,  for  appeQanls.  BatUe  * 
Mordecsl,  for  appellees. 

BURWELL.  J.  In  Cummlng  r.  Barber,  W 
N.  O.  332,  5  a  E.  903,  it  is  said  that:  'If  it 
appear  that  the  entire  agreement  was  not 
reduced  to  writing,  or  if  the  writing  Itsdf 
leaves  it  doubtful  or  uncertain  as  to  what 
the  agreement  was,  parol  evidence  is  com- 
petent not  to  contradict  but  to  show  and 
make  certain  what  was  the  real  agreement 
of  tbe  parties:  and,  In  such  case,  what  was 
meant  Is  for  the  Jury,  under  proper  instruc- 
tions from  the  court"  Mr.  Abbott,  In  his 
work  on  Trial  Evidence  (page  204),  says:  "In 
the  present  state  of  the  law,  the  rule  ex- 
cluding parol  to  vary  a  writing,  in  its  ai^Uca- 
tlon  to  commercial  sales,  amounts  to  little 
moire  than  this  principle,  vis.  that  where  tbe 
parties  or  their  agent  have  embodied  the 
terms  of  their  agreement  In  writing,  neither 
can.  In  an  action  between  themselves  (unless 
Impeaching  the  Instrumetaf),  give  oral  evi- 
dence that  they  did  not  mean  that  which 
the  Instrument  when  properly  read,  ex- 
presses or  legally  implies,  or  that  they  meant 
something  inconsistent  therewith.  In  more 
detail,  the  nile  and  Its  established  exception 
may  be  stated  thus:  A  written  instrument, 
although  it  be  a  contract  within  the  meaning 
of  the  rule  on  this  point  does  not  exclude 
oral  evidence  tending  to  show  the  actoal 
transaction  In  the  following  cases.  •  •  • 
(S)  Where  the  langnage  ef  the  instromeak 
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leaves  Its  meaning  doabtfol,  or  cztTinsle  facts 
<n  evideaoe  raise  a  doobt  as  to  Its  application. 
(B)  Where  It  appears  tbat  fbe  Instniment  was 
not  Intended  to  be  a  complete  and  final  state- 
ment of  the  whole  transaction,  and  the  object 
of  tbe  erldenoe  Is  simply  to  establish  a  sei>- 
arate,  oral  aereement,  In  a  matter  as  to 
which  the  Instmment  Is  silent,  and  which  Is 
not  contraiT  to  Its  terms,  nor  to  their  legal 
effect" 

The  plaintiffs  insist  that  there  was  a  con- 
tract between  them  and  the  defendants  by 
which  the  latter  agreed  to  purchase  from 
them  100  boxes  of  soap  at  $3.40  per  box,  and 
the  plaintiffs  agreed  to  sell  to  them  such  a 
tot  of  soap  at  that  prloe.  They  contend  that 
the  wilting,  Exhibit  A,  contains  the  entire 
agreement  between  the  parties  here,  and  that 
its  meaning  Is  free  from  doubt  and  ambi- 
guity, and  that  tbe  only  evidence  needed  to 
maintain  this  action  was  proof  that  the  de- 
fendants signed  their  names  on  said  writing 
aftelr  the  word  "Accepted,"  and  that  the 
idalntiffs  thereafter  shipped  to  them  100 
boxes  of  Octagon  soap.  There  Is  not  aboat 
this  tnslrument  that  alMoIute  certitude  of 
meaning  which  Is  required  to  enable  a  court 
to  declare  exactly  what  the  agreement  of 
the  parties  actoaUy  was,  by  a  bare  inspec- 
tion of  the  writing.  It  is,  of  course,  true 
that  It  la  of  the  utmost  importance  tliat 
where  contracts  luve  been  thus  evidenoed 
tbe  parties  should  be  held  bound  by  their 
written  statement  of  wliat  their  agreement 
was.  ,  Tills .  principle  has  always  been  con- 
sidered "one  of  the  greatest  barriers  against 
fraud  and  perjury,"  and  its  abrogation  or 
impairment  would  produce  very  great  evlla 
It  should  not  be  construed  away,  or  the  ex- 
ceptions to  it  mnltlplled,  to  avoid  tbe  seem- 
ing hardships  of  particular  cases.  But,  while 
this  Is  true,  It  must  also  be  conceded  that 
tbe  writing  to  which  such  Importance  Is  to 
be  attached  must  be  explicit  and  complete. 
Whecever  there  Is  no  uncertainty  In  the  writ- 
ten words,  their  meaning  Is  to  be  determined, 
as  a  matter  of  law,  by  the  oovrt,  and  the 
legal  consequence  of  the  execution  of  the 
writing  is  to  be  adjudged  as  soon  as  the  ex- 
ecution of  it  is  admitted  or  proved.  Wher- 
ever there  is  uncertainty  in  the  written  words, 
either  because  of  ambiguity  or  incomidete- 
ness,  it  Is  for  the  jury  to  determine  what  was 
the  agreement  of  the  partfes;  and,  in  the 
trial  of  that  issue,  extrinsic  evidence  Is  prop- 
er, and  indeed  necessary.  Tbe  writing  upon 
which  the  plalntlOs  rely  In  this  action  (BSx- 
lilblt  A)  seams  to  xm  amtjlguous  and  unoer- 
talik  We  do  not  here  ttave  reference  to  the 
terms  in  which  the  price  of  the  soap  is  ex- 
pressed, which,  the  plaintiffs  themselves 
seem  to  graitf,  dearly  require  explanation, 
but  to  the  tact  that  in  It  there  is  no  explicit 
statement,  either  that  the  plaintiffs  have  sold 
to  the  defendant  100  boxes  of  soap,  or  that 
the  defendants  have  bought  from  the  plain- 
tiffs that  quantity  of  goods.  In  It,  their 
salesman  directs  Colgate  &  Co   to  ship  to 


Latta  &  Myatt  certain  goods.  Tbere  to  la 
the  order  a  place  for  the  name  of  the  pur- 
chaser, which  Is  left  blank.  At  the  bottom 
of  the  order  Is  the  word  "Accepted,"  fol- 
lowed by  the  signature  of  the  defendant  firm. 
As  soon  as  this  document  Is  attentively  ex- 
amined, there  arises  a  doubt  as  to  Its  mean- 
ing. The  fact  that  such  a  doubt  arises  Is 
an  assurance  that  an  explanation  of  it  is 
necessary,  that  requires  the  Introduction  of 
extrinsic  evidence,  and  makes  an  issue  for 
the  Jury  to  decide. 

While  parties,  by  reducing  their  eommer- 
clal  contracts  to  writing,  may  make  their  ob- 
ligations so  binding  that  the  law,  upon  mere 
proof  of  the  execution  of  the  instrument,  will 
adjudge  the  rights  of  those  who  are  thus  care- 
ful to  fix  the  memorials  of  their  agreements, 
they  must  use  skill  in  the  composition  of  sDch 
writings,  and  must  carefully  avoid  all  uncer- 
tainty of  expression;  for,  as  we  have  said, 
such  ambiguity  In  the  writing  necessarily  lets 
In  parol— or,  to  speak  accurately,  extrinsls— 
evidence  to  explain  away  the  ambiguity,  and 
by  this  means  the  good  purpose  of  the  writing 
is  defeated,  not  by  the  fault  of  the  law,  bat 
by  the  unsklUfuIness  or  carelessness  of  the 
parties  themselves.  Because  of  this  ambigu- 
ity in  this  writing,  we  think  It  was  proper  to 
admit  extrinsic  evidence  to  show  that  the 
plaintiffs  did  not  agree,  by  their  agent,  to 
sell  to  the  defendants  100  boxes  of  soap,  and 
that  the  defendants  did  not  agree  to  purchase 
that  quantity,  but  that,  as  the  writing  Itself 
discloses,  that  number  of  boxes  was  to  be  ship- 
ped to  the  defendants,  for  some  pnri»ose  no< 
set  out  in  that  instrument,  but  wlilch  the  ex- 
trinsic evidence  shows,  and  the  Jury  have 
found,  was  that  they  should  turn  over  one-Italf 
of  the  lot  to  Norrls  &  Bro.;  this  last-named 
firm  and  the  defendants  being  the  real  pur- 
chasers under  this  contract,  each  buying  one- 
half  of  the  soap.  The  extrinsic  evidenes 
which  his  honor  admitted  over  the  objectton 
of  the  plaintiffs  did  not,  in  our  opinion,  tend 
to  contradict  the  writing,  and  was  competent 
This  ruling  disposes  of  all  the  exceptions. 

The  record  shows  that  whoi  the  plalntlfls 
opened  their  case,  they  themselves  deemed  it 
necessary  to  Introduce  evidence  extrinsic  to 
the  written  memorandum,  in  order  to  support 
their  demand  against  the  defendants,  and  te 
show  that  they  had  shipped  the  goods  (UX> 
boxes)  to  defendants  because  they  had  agreed 
orally  to  purchase  that  nnmlier  of  boxes. 
Having  thus  opened  tbe  way  for  such  evi- 
dence, they  should  not  be  allowed  to  object 
to  the  defendants  being  permitted  to  meet 
that  extrinsic  evidence  with  evidence  of  like 
kind.  However,  we  do  not  think  the  plain- 
tiffs' able  counsel  committed  an  error  on  th« 
trial  of  the  case  before  the  Jury,  but  rather 
that  the  view  they  seem  then  to  have  taken 
of  tills  writing  was  p.  correct  one.     No  error. 

OliARK,  J.  (dissenting).  The  paper,  on  Its 
face,  Is  an  order  by  the  agent  on  bis  prlncl- 
.pals,  Colgate  A  Oo.,  to  ship  to  the  defendants 
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100  boxM  of  soap,  at  18.00,  1«h  2  per  cent 
dlaooutt.  TUB  waa  agreed  to  by  defendants, 
who  wrote  tlielr  acceptance  below  the  above 
■peclflcatlon  of  quantity  and  price.  This 
made  a  contract.  It  was  forwarded  to  Col- 
gate &  Co.,  who  shipped  to  defendants  the 
100  boxes  at  the  agreed  price.  Tbat  evidence 
was  Introdnced  to  explain  that  the  price  was 
^00  per  box,  and  not  per  100  boxes,  does 
not  authorize  any  evidence  to  contradict  that 
the  quantity  was  100  boxes,  which  is  unmis- 
takably set  oat  In  the  contract  Still  less 
does  the  fact  that  evidence  was  necessarily 
admitted  to  show  the  shipment  of  the  goods 
nnder  the  contract  authorize  oral  testimony 
to  contradict  the  written  agreement  accept- 
ing an  order  to  ship  100  boxes.  There  are 
cases  where  the  contract  is  partly  in  writing 
and  partly  oraL  In  such  cases  the  additional 
oral  agreement  la  admissible,  provided  It  does 
not  contradict  or  alter  the  part  of  the  contract 
which  is  reduced  to  writing.  Nissen  v.  Min- 
ing Ca,  104  N.  C.  309, 10  S.  B.  612.  But  here 
the  written  agreement  being  to  accept  100 
boxes,  to  be  shipped  at  $3.00,  less  2  per  cent, 
a  contemporaneous  verbal  agreement  to  teke 
and  pay  for  only  50  boxes  is  a  palpable  contra- 
dlction  of  the  plain,  unequivocal  written 
terms  of  the  contract  and  was  inadmissible. 


<U£  N.  C.  2«) 

DUNN  T.  JOHNSON. 
(Supreme  Court  of  North  Carolina.     Nov.  20, 

1804.) 
Imsolvsmt  CoapoBATioH  —  AonoH  BT  Bbcbivsb 

AO^MST  CaSRIBB— CORPOBATB  FOSDS— 

Dbmand  fob  Accountiko. 

1,  In  an  action  by  the  receiver  of  an  in- 
aolvent  banking  association  against  its  former 
cashier  to  recover  a  balance  alleged  to  be  in 
his  hands,  defendant  may  be  required  to  sub- 
mit an  account  when  this  la  necessary  to  as- 
certain the  amount  of  said  balance. 

2.  A  complaint  In  an  action  by  the  receiver 
against  the  former  caAler  of  an  insolvent  cor- 
poration, which  alleges  that  defendant  in  the 
course  of  his  agency,  received  into  his  posaes- 
sion,  of  the  funds  of  the  corporation  representr 
ed  by  the  receiver,  a  certain  amount  and  that 
he  accounted  for  and  turned  over  to  his  suc- 
cessor a  leas  amount  and  that  demand  has 
been  made  upon  him  for  the  balance  which 
went  into  his  hands,  and  he  has  failed  to  pay 
it  over  to  the  receiver,  states  a  cause  of  action. 

Appeal  from  superior  court  Sampson  conn* 
ty;  Brown,  Judge. 

Action  by  W.  A.  Dunn,  receiver  of  the  In- 
solvent Clinton  Loan  Association  (Incorporat- 
ed), against  A.  F.  Johnson,  ite  former  cash- 
ier, to  recover  a  balance  alleged  to  be  In  his 
possession.  From  an  order  overruling  his 
demurrer  to  the  complaint  defendant  ap- 
peals.    Affirmed. 

Geo.  Rountree,  for  appellant  Bobt  O. 
Barton,  for  appellee. 

MacBAE,  3.  The  defendant  was  caah- 
ter  of  a  Joint-stock  company,  a  copartner- 
ship doing  a  banking  business.  Faiaon  v. 
Stewart  U2  N.  O.  882, 17  S.  B.  157;  Bain  t. 


Aaaoclati<m,  112  N.  a  24Sk  17  8.  &  IM; 
Hanstein  v.  Johnson,  112  N.  O.  26S,  17  S.  E. 
155.  By  Ite  articles  of  agrennent  styled 
the  "Constitution  of  The  Clinton  Loan  Asso- 
ciation," the  duties  of  defendant  as  cashier 
were  defined  "The  cashier  shall  receive 
and  bold,  subject  to  the  order  of  the  board 
of  directors,  all  moneys,  notes,  mortgages, 
bonds,  policies  of  Insurance,  deeds,  and  oth- 
er valuables  belonging  to  the  assoclattoa." 
And  by  a  further  provialon  "iba  board  of 
directors,  or  any  three  of  them,  together 
with  the  cashier,  shall  constitute  a  finanos 
committee,  whose  duty  shall  be  to  loan,  in- 
vest and  collect  the  moneys  and  other  se- 
curities of  the  association  as  defined  in  the 
oonstitution  and  by-lawa"  It  will  appear 
from  the  above  quotetlons  that  the  cashier, 
while  he  may  not  have  been  Invested  alons 
with  all  the  powers  generally  delegated  to 
cashiers  of  banks,  was  the  custodian  of  all 
the  funds,  securities,  and  effecto  of  the  as- 
sociation, "subject  to  the  order  of  the  board 
of  dlrectora"  He  occupied  the  relation  at  a 
fiduciary  while  a  member  of  the  copartner- 
ship. He  was  also  ite  servant  and  agent 
The  reception  of  Ite  ^ecte  constituted  him 
not  simply  a  debtor.  He  had  no  separate 
authority  to  disburse,  bat  was  bound  to  jmy 
over  on  request  or  order;  and  It  was  also 
provided  that  he  should  give  bond  for  the 
faithful  performance  of  his  duties.  It  was 
not  a  case  of  deposit  like  a  bank  and  Ite 
depositor,  where  the  bank  could  mingle  the 
funds  with  ite  own,  and  use  the  same  until 
drawn  out;  and  it  was  in  no  sense  a  loan, 
as  In  Hervey  v.  Devereux,  72  N.  O.  468.  It 
was  clearly  aUn  to  a  pure  trust  "The  rela- 
tion of  trust  between  the  bank  and  caahier 
gives  equity  Jurisdiction  to  compel  an  ac- 
count for  money  misappropriated,  or  otlter 
breach  of  trust"  1  Morse,  Banks,  i  178. 
The  gravam^i  of  the  charge  here  Is  that  the 
defendant  as  cashier,  received  into  bis  pos- 
session all  the  moneys,  notes,  eta,  of  the 
association,  and  failed  and  neglected  to  ao- 
coont  for  a  part  of  the  same,  but  converted 
and  fraudulently  mIsappr(H>rlated  It  The 
necessity  of  an  account  is  set  out  In  order 
that  the  true  liability  may  be  ascertained. 
We  have  been  Impressed  with  the  very  In- 
teresting and  Ingenioas  argument  of  the 
learned  counsel  for  deftedant  to  the  effect 
that  the  defmdant  waa  neither  bailiff,  gnard- 
Ian,  nor  recover,  and  that  consequently  the 
old  and  now  obsolete  action  of  account 
would  not  lie  against  him.  Without  nnder* 
taking  to  decide  whether  tiiia  be  so  or  not 
we  are  entirely  satisfied  that  a  bill  in  equity 
for  an  account  would  be  sustelned,  for 
where  an  agent  Is  introsted  with  money  to 
be  disbursed,  his  principal  may  sustain  a 
bill  against  him  for  an  aooonnt  of  his  agwcy, 
and  In  aome  Instances  although  no  discovery 
Is  sought  Adams,  Bq.  321,  note;  McGasklB 
V.  McBryde,  2  Dev.  265.  And  we  think  It 
dear  that  nnder  our  present  practlea,  la 
which  legal  and  equlteble  relief  may  ke  4» 
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manded  aUd  obtained  in  the  one  Mm  of  a» 
tlon,  tlila  defendant  may  be  held  to  account, 
the  action  being  to  reooTor  a  balance  al- 
leged to  be  In  the  handa  of  defendant;  and 
an  account  being  necesaary  to  ascertain  the 
amount  of  aald  balance  If  there  be  any. 
Ttm  old  bill  of  discovery  Is  dispensed  with, 
bnt  the  law  affords  better  facilities  fo» 
reaching  the  desired  end  than  were  pro- 
Tlded  In  the  distinct  eqnlty  system  once  In 
practice;  Oode,  i  579  et  seq.  Old  forms 
hare  been  done  away  with,  but  principles  of 
sahetantlal  Justice  erer  remain.  The  asso- 
ciation became  incorporated.  The  corpora- 
tion succeeded  to  Its  rights  and  liabilities, 
and,  becoming  insolvent,  a  receiver  was  ap- 
pointed to  take  charge  of  and  administer  the 
assets.  This  action  Is  not  brought  by  a  cred- 
itor, bnt  it  Is  the  receiver  who  seeks  through 
this  means  to  secure  the  effects  of  the  In- 
solvent corporation  for  the  benefit  of  all 
parties  in  Interest,  and  have  distribution 
acc(H-ding  to  law.  Code^  I  668  et  seq.  His 
allegation  is.  In  substance,  that  those  assets 
have  been  wasted  by  the  defendant,  who  had 
them  In  charge.  If  the  defendant  failed  to 
torn  over  the  properly  Intrusted  to  him,  he 
might  have  been  sued  by  the  association,  or 
its  successor,  the  corporation.  While  one 
copartner  had  no  action  at  law  against  an- 
other to  recover  the  partnership  property 
to  which  each  had  equal  title,  the  equitable 
Jurisdiction  to  compass  a  dissolution  of  the 
partnership  and  the  administration  of  Its  ef- 
fects has  always  existed.  1  Story.  Bq.  Jur. 
I  463;  Marvin  v.  Brooks,  94  N.  Y.,  at  page 
81.  This  corporation,  having  succeeded  to 
the  rights  of  the  copartnership,  Is  now  In 
liquidation  under  our  statute,  and,  being 
under  the  contrtd  of  the  court,  no  one  else 
can  collect  Its  assets  but  the  receiver. 
Among  Its  assets  is  this  dalm  against  the 
cashier  of  the  copartnership  association.  If 
aald  cashier  has  not  fully  accounted  for  the 
property  which  came  into  his  hands,  the 
only  remedy  left  is  an  action  by  the  receiver 
against  the  cashier.  If  there  were  an  a*- 
certalned  balance  In  his  hands,  there  would 
be  no  necessity  for  an  account;  but  the 
plaintiff,  a  receiver,  alleges  that  a  long  ao- 
count  is  necessary  to  enable  the  court  to  as- 
certain the  sum  for  which  Judgment  should 
be  rendered  against  the  defendant.  Section 
421  of  the  Code  provides  for  a  reference  to 
state  an  account.  If,  upon  the  taking  of 
such  account  before  a  referee,  it  should  be 
found  that  defendant  has  had  in  his  pos- 
session property  of  the  association,  and  has 
not  paid  over  the  same  to  his  successor,  the 
OMtortnnlty  is  thm  offered  the  defendant  to 
discharge  himself  «t  all  UabUity  by  showing 
that  such  property  has  been  disposed  of  by 
him  by  order  of  the  directors,  mr  has  been 
dissipated  in  any  way  other  than  by  his  neg- 
lect or  default 

It  is  further  contended  by  the  defendant 
ttat  the  complaint  as  amended  is  too  vague 
and   uncertain  to  require  an  answer.     We 


reiterate  wha;t  bas  more  than  ones  been 
said,  that  the  Code  has  by  no  means  dl>> 
pensed  with  that  certainty  and  regularity 
in  pleading  which  Is  essential  to  every  sys- 
tem adopted  for  the  administration  of  Jus- 
tice (Rowland  v.  WIndley,  82  N.  0.  181); 
and  that  now,  as  In  the  old  equity  practice, 
"there  should  be  such  certainty  in  the  aver- 
ment of  the  title  upon  which  the  bill  is  found 
that  the  defendant  may  be  distinctly  in- 
formed of  the  nature  of  the  case  which  he  Is 
called  upon  to  meet"  (Story,  Sq.  PL  {  241); 
that  a  charge  of  fraud  In  general  terms  Is 
insufficient,  and  that  to  open  a  settled  ac- 
cotmt  specific  errors  should  be  pointed  out. 
But  if  we  should  reject  the  charge  of  fraud- 
ulent misappropriation  of  the  funds  of  the 
association,  we  still  have  the  distinct  allega- 
tlOD  that  defendant;  In  the  course  of  his 
agency,  received  Into  his  possession,  of  the 
funds  of  the  association,  now  represented  by 
the  receiver,  a  certain  amount,  and  that  he 
accounted  for  and  turned  over  to  his  suc- 
cessor a  less  amount;  that  a  demand  has 
been  made  upon  him  for  the  balance  which 
went  Into  his  hands,  and  that  he  has  failed 
to  pay  over  the  same  te  the  receiver.  Here 
Is  the  foundation  for  an  action  In  the  nature 
of  an  Indebitatus  assumpsit  upon  an  ac- 
count stated.  In  which  action  it  is  not  nec- 
essary to  state  the  particular  Items  constl- 
tntlng  the  debt  1  Selw.  Nisi  Prius,  6& 
And  the  Code,  as  we  have  seen,  provides  the 
means  for  discovery  and  the  statement  of 
an  account  to  ascertain  the  balance  in  the 
hands  of  the  defaidant  U  any  there  b& 
Marvin  ▼.  Brooks,  supra.  Neither  Is  thoro 
necessity  In  equitable  proceedings  of  this 
character,  if  we  look  at  it  In  the  light  of  a 
bin  for  discovery  and  account  to  state  with 
precision  each  item  of  the  balance  claimed, 
for  In  snch  case  there  would  be  no  neces- 
sity for  a  discovery  or  an  accounting.  It 
may  be  proper,  however,  to  remark  that 
every  material  fact  to  which  the  plaintiff 
means  to  offer  evidence  ought  to  be  dis- 
tinctly stated  In  the  premises,  for  otherwise 
he  will  not  be  permitted  to  offer  or  require 
any  evidence  of  such  fact  A  general  charge 
or  statement  however,  of  the  matter  of  fact 
Is  sufficient  and  It  is  not  necessary  to  charge 
minutely  all  the  circumstances  which  may 
conduce  to  prove  the  general  charge,  for 
these  circumstances  are  properly  matters  of 
evidence,  which  need  not  be  charged  in  or- 
der to  let  them  In  as  proofs.  Story,  Bq.  PL 
i  28.    Affirmed. 


(US  N.  C.  233) 

STATB   ex  teL   KOONOB  v.   PBLLBTIBB 

et  sL 
(Snpremo  Court  of  North  Oardllna.     Kov.  Ht, 

1894.) 

DiBcoxTiirr^iros  ov  Aoriox  —  FAn-ORS  to  Bbbts 

Dbtbitdaiit— Limitations. 

1.  In  an    action    begun    In    March,    1888, 

against  several  defendaata,  where  the  summoiis 

was  not  served  oa  oas  sf  tkcm  until  Mardbi, 


Digitized  by  V^jOOy  It 


SOUTHBASTBRN  BBPOBTBR.  VoL  20. 


m-a. 


1892,  uid  where  iddntiff  luUI  USM  to  keep  up 
a  chain  of  aliaa  and  idniiea  eommonaes  as  to 
Buch  defendant  in  the  meantime,  aa  to  her  such 
tallore  constituted  a  discontinwtnce  of  the  ac- 
tion, altfaongh  the  referee  before  whom  the  trial 
waa  had  gaTe  her  notice  in  May,  1889,  to  ap- 
pear before  him  at  the  hearins. 

2.  Where  the  complaint  alleeed  a  breach  of 
a  certain  bond,  and  duendant  pleaded  the  stat- 
ute of  limitations,  it  was  for  plaintiff  to  show 
that  the  breach  occurred  widun  the  statutory 
limit 

Appeal  from  superior  court,  Onslow  coun- 
ty;  Bryan,  Judge. 

Action  by  the  state  of  North  Carolina,  on 
the  relation  of  F.  D.  Eoonce,  against  J.  J. 
Pelletier,  A.  A.  Pelletier,  and  others,  on  an 
administrator's  bond.  Judgment  for  de- 
fendant A.  A.  Pelletier,  and  plaintiff  appeals. 
Afflrmed. 

J.  B.  Batcbelor,  for  appellant  P.  H.  Pelle- 
tier, for  appellee. 

OLARK,  J.  The  administrators  filed  their 
final  account  on  the  23d  of  August  1883.  An 
action  was  begun  on  the  5th  of  March,  1888, 
against  them  aiid  the  sureties  ou  their  bond 
for  the  nonpayment  of  a  Judgment  in  favor 
ef  the  plaintiff  (relatpr),  which  bad  been  ob- 
tained against  their  intestate.  The  sum- 
mons was  not  served  on  the  appellee,  one  of 
the  sureties  on  the  bond,  nor  was  there  a 
chain  of  alias  and  plnrles  summonses  kept 
op  against  her.  On  the  11th  of  February, 
1891,  a  summons  was  again  issued  against 
her,  and  a  succession  of  summonses  was  kept 
up  until  she  we^  served,  on  the  15th  of  Maroh, 
1882.  The  failure  to  keep  up  the  chain  of 
summonses  was  a  discontinuance  of  the  ac- 
tion as  to  her.  Etherldge  v.  Woodley,  63  N. 
0.  11;  Penniman  t.  Daniel,  91  N.  G.  431, 
This  la  therefore  a  new  action  as  to  her,  or, 
at  most,  a  notice,  under  section  223  of  the 
Oode,  which  was  begun  on  the  11th  of  Feb- 
ruary, 1891.  In  either  case  the  statute  ran 
ttU  that  date.  Buflgr  r.  Glaywell,  93  N.  C. 
306. 

The  complaint  alleged  a  breach  ot  the  bond 
by  a  demand  and  refusal  to  pay  the  debt 
The  defendant  pleads  the  three-years  statute 
of  limitation.  Code,  i  155,  (6).  Being  plead- 
ed, it  was  incumbent  upon  the  plaintiff  to 
show  that  the  breach  of  the  bond  was  within 
lees  than  three  years  before  the  institution 
of  this  action  against  the  appellee.  Hussey 
T.  Klrkman,  95  N.  G.  63;  Moore  v.  Garner, 
101  N.  O.  374,  7  a  B.  732;  Hobbs  v.  Bare- 
foot 104  N.  a  224,  10  S.  B.  170;  Nunnery  t. 
Averltt,  111  N.  G.  395, 16  S.  B.  683.  This  was 
not  done,  and  the  surety  Is  protected  by  the 
lapse  of  three  years  after  demand  and  refus- 
al Norman  t.  Walker,  101  N.  G.  24,  7  a 
&  468;  Woody  v.  Brooks,  102  N.  G.  334,  9 
S.  B.  294;  Kennedy  v.  Cromwell,  108  N.  G. 
1;  13  B.  B.  135;  Brawley  v.  Brawley,  109  N. 
O.  524,  14  &  B.  73.  In  the  original  action 
against  the  administrators,  la  which  this  de- 
fendant was  not  served  with  summons,  the 
referee  nevertheless  had  a  notice  served  np- 
«n  her  on  the  2&th  ttf  May,  1889,  to  appear 


at  ttM  bewlnc  before  him.  She  did  not  ap- 
pear, and  this  notice  to  one  not  brought  Into 
court  by  legal  process  was  of  no  effect  It 
Is  true  the  referee  had  power  to  make  addi- 
tional parties.  Code,  {  422;  Pertlns  r.  Ber> 
ry,  103  N.  G.  131.  9  &  B.  621.  But  this  was 
not  an  amendment  making  an  additional 
party.  It  did  not  purport  to  be  such.  It 
was  simply  a  notice,  served  on  one  who  had 
not  been  served  wltti  process,  to  appear  be- 
fwe  the  referee,  without  any  ordw  to  make 
her  a  party.  But,  had  It  been  otberwiae,  the 
making  her  a  party  on  the  25th  of  May,  1889, 
would  not  affect  the  principle  abeve  laid 
down.  It  does  not  appear  that  the  breach  of 
the  bond  was  within  three  years  prior  to 
that  date.    Affirmed. 


(US  N.  C.  S40 
HARPBR  T.  BDWARDS  et  mm. 
(Supreme  Court  of  North  Carolina.     Nov.  10^ 

1894.) 

MoBTOAex— DsBCBimoN  of  Dbbt  —  IiIMITATIOIIS 

— Patmihtb. 

1.  Where  a  mortgage  describes  the  debt  se- 
cured merely  by  references  to  a  note  of  eves 
date,  and  payable  on  a  certain  day,  though  the 
amount  of  the  note  is  not  given,  the  descrip- 
tion is  sufficiently  definite. 

2.  Payments  by  a  purchaser  firom  a  mort- 
gagor, made  with  the  knowledge  and  consent  of 
boui  mortgagor  and  mortgagee,  are  effective 
to  prevent  the  running  of  the  statute  of  limi- 
tations against  the  right  to  foreicloee. 

Appeal  from  superior  cotut,  Oreene  coun- 
ty; Boy  kin,  Judg^ 

Action  by  Martha  A.  Harper  against  ^nie- 
ophilus  Edwards  and  wife  to  foreclose  a 
mortgage.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

Gea  M.  Lindsay,  for  appellants.  J.B. 
Batcbelor,  for  appellee. 

MacBAB,  J.  It  was  objected  by  the  de- 
feodants  that  the  mortgage  was  void  tor 
uncertainly  in  description  of  the  debt  in- 
tended to  be  secured  thereby:  The  condi- 
tion  of  the  deed  Is:  "Whereas,'  the  parties  of 
the  fiEst  part  have  executed  to  the  party  of 
the  second  part  a  certain  promissory  note, 
bearing  even  date  with  these  presents,  to  be 
doe  and  payable  the  first  of  January,  1877. 
and  for  wUch  this  mortgage  is  made  to  se- 
cure: Now,  therefore.  If  the  said  parties  of 
the  first  part  shall  pay,  or  cause  to  be  paid, 
said  note  and  the  Interest  therem  when  It 
shall  become  due,"  etc.  The  tx^nt  has 
never  to  our  knowledge  be^i  passed  upon 
In  this  court  and  the  authorities  in  other 
states  are  conflicting.  The  general  rule  as 
laid  down  in  1  Jones,  Mortg.  ( TO,  is  univer- 
sally recognbsed:  "Literal  exactness  In  de- 
scribing the  Indebtedness  IS'  not  required. 
It  Is  sufficient  If  the  description  be  correct 
so  far  as  it  goes,  and  full  enough  to  di- 
rect attention  to  the  sources  of  correct  and 
full  infoimati<m  la  regard  to  It  snd  the 
language  used  is  not  llablo  to  deoeive  or 
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mislead  as  to  the  nature  or  amoimt  of 
It"  It  Is  upon  the  application  of  the  last 
clause  cited  above  that  the  diversity  of  de- 
cision has  arisen.  While  a  general  descrip- 
tion of  the  debt  secured  is  conceded  to  be  or- 
dtnarilj'  sufficient,  it  has  been  sometimes 
held  that  the  amount  of  an  ascertained 
debt  should  be  stated,  and  that  the  failure 
to  state  the  amount  of  the  note  secured  ren- 
ders the  mortgage  invalid  as  against  sub- 
sequent Incumbrances;  and  this  is  what  is 
contended  for  in  the  present  case.  The 
ground  of  the  above  construction  is  that  the 
failure  to  insert  the  amount  of  the  note  in 
its  description  in  the  mortgage  leaves  the 
matter  in  such  uncertainty  that  there  are 
large  possibilities  of  fraud  by  the  substitu- 
tion of  fictitious  debts.  The  cases  in  sup- 
port of  this  view  are  collected  in  1  Jones, 
Mortg.  i  344;  15  Am.  &  Eng.  Enc.  Law,  755, 
note;  and  1  Ping.  Mortg.  {  454.  By  refer- 
ence to  the  two  text-boolu  just  cited,  it  will 
be  seen  in  the  same  sections  that  each  of  the 
authors  comes  to  the  conclusion  upon  all 
the  authorities  that  the  view  above  contend- 
ed for  is  not  sustained  by  the  weight  of  au- 
thority, and  that,  under  the  general  role,  "a 
reference  in  a  mortgage  to  a  note  secured 
by  it;  without  specifying  its  contents,  is  suf- 
ficient to  put  subsequent  purchasers  upon  In- 
quiry, and  to  charge  them  with  notice."  And 
the  authorities  for  this  conclusion  are  also 
cited  in  the  works  and  at  the  pages  above 
named.  It  is  so  often  In  business  impracti- 
cable to  state  the  exact  amount  to  l)e  se- 
cured, as  upon  open  accounts  for  future  ad- 
vances, and  in  many  other  instances  which 
might  be  mentioned,  where  the  facility  for 
fraudulent  substitution  would  be  equal  to 
that  afforded  in  this  instance,  that  we  can- 
not hesitate  to  adopt  the  general  rule 
as  stated,  and  hold  that  the  description 
under  the  maxim,  "Id  certum  est,"  etc.,  is 
snffldent  to  put  subsequent  purchasers  on 
notice.  It  is  well  established  in  this  state 
that  registration  of  a  mortgage  on  prop- 
er probate  is  notice  to  the  world  of  the 
existence  tiiereof,  and  of  the  nature  and 
extent  of  the  charge  created  by  It.  Ijames  v. 
Oalther,  93  N.  C.  358. 

While  many  exceptions  were  taken  before 
the  referfee,  and  not  before  the  court,  the 
only  other  point  argued  before  us  was  that 
of  the  statute  of  limitations,  the  contention 
of  defendant  being  that  payments  by  J.  K. 
Harper,  the  purchaser  of  the  land  from  the 
mortgagor,  would  not  prevent  the  statute 
from  nmnlng  in  favor  of  the  defendant 
mortgagee  and  maker  of  the  note;  and  for 
this  proposition  the  case  of  Le  Due  v.  Butler, 
112  N.  C.  468,  17  S.  B.  428,  is  relied  upon,  it 
being  insisted  that  the  maker  of  the  note 
and  mortgage  and  the  purchaser  of  the 
land  were  not  debtors  in  the  same  class, 
there  not  being  a  community  of  interest  be- 
tween them.  There  was  a  reference  by  con- 
sult in  this  action,  and  the  referee  finds 
tliat  tiiere  was  notice  to  an  parties  of  the 
T.20{UR.no.l8— 25| 


conveyance  of  the  mortgaged  property  to  J. 
K.  Harper,  and  the  assumption  by  him  of 
the  payment  of  the  balance  due  upon  the 
mortgage  debt;  and  this  was  assented  to  by 
defendants,  "the  plaintiff  retaining  said  note 
and  mortgage  security."  The  action  is 
brought  to  foreclose  the  mortgage,  and  sub- 
ject the  land  described  therein  to  the  pay- 
ment of  the  debt  We  are  of  opinion  that  the 
principles  laid  down  in  Le  Due  v.  Butler 
have  no  application  to  this  case;  that  here 
J.  K.  Harper,  by  consent  of  all  parties,  un- 
dertook, either  as  a  coprincipal  or  as  the 
agent  of  the  mortgagor,  to  pay  the  debt; 
and  that  payments  by  him  inured,  at  least 
as  to  the  right  to  foreclose  the  mortgage, 
against  the  running  of  the  statute.  Williams 
T.  Kerr,  113  N.  C.  309,  18  S.  B.  50L  No  er- 
ror. 

(41  B.  c.  m) 

ADLBR  et  a!,  t.  OLOUD  et  a!. 

(Supreme  Court  of  Sooth  Carolina.    N«t.  26, 
1894.) 

Objections  to  EvroBNCE— Assionment  fob  Ben- 

BPiT  or  Cbei)1tor8—Validitt— Evidence 

or  Pabtnbrsbip. 

1.  Where  testimony  consists  of  16  pages  of 
printed  matter,  an  exception  that  it  was  error 
not  to  sustain  the  objections  thereto  is  too 
general  to  be  conaidered 

2.  A  mercantile  business  was  carried  on 
under  the  name  of  the  "McD.  Clothing  Co." 
C,  who  furnished  all  the  goods,  purchasing 
them  on  Us  own  credit,  his  name  alone  ap- 
pearing as  the  owner  in  the  billheads,  etc., 
testified  that  he  was  the  sole  owner  thereof, 
and  was  corroborated  therein  by  McD.,  who 
merely  managed  the  business.  Hdd,  that  a 
finding  that  no  partnership  existed  would  nqt 
be  disturbed. 

3.  The  mere  fact  that  a  person,  on  the 
same  day  in  which  he  has  sold  property  in  one 
state  to  two  creditors  in  settlement  of  their 
claims,  makes  a  general  assignment  in  the 
state  of  his  domicile,  does  not  necessarily  make 
the  two  transfers  one,  so  as  to  render  the  as- 
signment void  as  in  fraud  of  creditors. 

4.  The  failure  to  fix  a  time  within  which 
preferred  creditors  must  accept  the  benefits 
of  an  assignment  does  not  invalidate  it 

6.  The  fact  that  an  assignor  does  not,  in 
the  inventory,  attach  ai^  value  to  certam 
property,  does  not  invalidate  the  assignment 
where  such  property  has  no  present  market 
value. 

6.  The  fact  that  an  assignor  includes  In  the 
inventory  notes  taken  in  payment  for  property, 
the  sale  of  which  was  invalid  as  against  cred- 
itors, instead  of  the  property,  does  not  invali- 
date the  assignment  where  the  property  itself 
was  enumerated  in  the  assignment 

7.  An  assignment  providing  that  the  as- 
signee shall  convert  the  property  into  money, 
and  pay  the  assignor  the  amount  of  his  ex- 
emption in  personal  property  in  "money,"  is 
not  invalid. 

8.  The  fact  that  an  assignor  in  his  assign- 
ment attempts  to  give  the  assignee  discretion- 
ary power  w  certain  matters,  the  control  of 
which  is  given  by  statute,  to  the  creditors,  does 
not  invalidate  the  assignment 

9.  Creditors  who  nave  not  accepted  the 
benefits  of  an  assignment  cannot  urge  tiiat  the 
assignee  has  exceeded  his  authority. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  J.  X  Korton,  Jndge. 
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Action  by  Solomon  Adler  and  others  against 
J.  S.  Cloud  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Carlisle  &  Hydrlck,  for  appellants.  Dun- 
can &  Sanders,  for  respondent  Nlcholls.  A. 
BL  Moore,  for  respondent  Cloud. 

POPE,  J.  Joseph  S.  Cloud,  a  merchant, 
who  had  been  In  business  for  nearly  a  quar- 
ter of  a  century,  and  who  had  a  large  cloth- 
ing ator&  at  Spartanburg,  In  this  state,  and 
who  also  had  a  large  clotlilng  store  in  the 
dty  of  Charlotte,  N.  C,  having  allowed  one 
Dixon  to  obtain  Judgment  against  him  for 
less  than  $100  (which  Judgment  had  been  in- 
correctly reported  In  a  newspaper  to  be 
some  $8,000),  on  the  9th  day  of  Novemb^, 
1891,  bad  his  creditCHrs  to  come  ui>on  him 
wltb  Inquiries  after  his  financial  ability  to 
meet  his  paper  soon  to  mature,  and  prob- 
ably some  that  had  already  matured,  and 
had  at  least  one  proposition  from  some  one 
of  his  creditors  to  advance  him  money  to 
pay  off  pressing  creditors,  provided  the  debt 
he  already  owed  such  creditor,  and  sudi  ad- 
vance offered  to  be  made,  should  be  secured 
by  a  mortgage  on  his  stock  of  goods.  This 
last  proposition  he  declined.  It  should  have 
been  stated  that  the  commercial  business  In 
Spartanburg  was  conducted  by  him  in  per- 
son, under  the  name  of  J.  S.  Cloud's  Store, 
while  that  in  Charlotte^  N.  C,  was  conducted 
for  him  by  one  J.  A.  McDowell  as  the  Mc- 
Dowell Clothing  Company,  and  that  the  goods 
At  both  places  were  purcbased  by  J.  S.  Cloud, 
■and  bis  own  notes  given  therefor.  He  had 
been  negotiaUng  for  a  loan  of  $12,000.  Of 
coarse,  the  excitement  as  to  his  ability  to 
pay  would  affect  this  effort  at  a  loan.  On 
the  UKH^ng  of  the  9th  of  Novembo:,  1891, 
he  went  by  rail  to  Charlotte,  N.  G.,  and 
sought  the  advice  of  learned  counsel  as  to 
the  legality  of  his  securing  to  his  wife,  Mrs. 
3.  S.  Qoud,  the  sum  of  $3,500,  that  he  owed 
her  for  money  borrowed  of  her  In  the  man- 
agement of  his  commercial  ventures,  and  also 
of  bis  securing  to  his  manager  cleric,  J.  A. 
McDowell,  some  $1,000  that  he  owed  him  on 
his  wages,  by  a  mortgage  on  the  property 
of  the  McDowell  Clothing  Company  in  Char- 
lotte, N.  0.  lliis  course  was  advised  against, 
but  It  was  finally  suggested  that  this  stock 
of  goods  might  be  sold  by  J.  S.  Cloud  to  his 
wife  and  J.  A.  McDowell,  their  debts  credited 
<m  the  purchase,  and  notes  given  him  by 
Mrs.  Cloud  and  J.  A.  McDowell  for  the 
balance.  The  following  arrangement  was 
made,  J.  B.  Cloud  acting  for  his  wife  (she 
waa  tn  Spartanburg  at  that  time),  and  J.  A. 
McDowell  agreed  to  purchase  the  business, 
paying  60  cents  on  the  dollar  for  the  whole 
stock  in  trade,  stodi  to  be  taken  immediately, 
the  debts  of  Mrs.  Cloud  and  Mr.  McDowell 
to  be  deducted  from  the  amount  of  the  stock 
at  60  per  cent  thereof,  and  the  notes  of  Mrs. 
^ — A  ami  ttr.  McDowell  to  be  given  Cloud 


for  the  balance  of  the  50  r^r  cent  It  was 
agreed  that  the  stock  on  hand  should  be 
estimated  at  $13,000,  and  the  arrangement 
carried  out  on  that  day  on  that  basis,  with 
an  agreement  between  the  parties  that  stodc 
should  be  taken  at  once,  and  if,  when  taken, 
the  same  should  amount  to  more  than  $13,- 
000,  additional  notes  should  be  given,  so 
that  the  notes  should  run  for  proi>ortlonate 
amounts,  to  be  made  at  the  end  of  each 
month  thereafter  succeeding.  The  stock  be- 
ing estimated  that  day  at  $13,000,  the  50 
per  cent  thereof  was  $6,500,  and  deducting 
the  debts  of  the  two  (Mrs.  CLoni  and  J.  A. 
McDowdl),  $4,500,  left  $2,000  as  due  by 
them.  Accordingly  six  notes,  each  for  $333.- 
83^  due  one,  two,  three,  four,  five,  and  six 
months  thereafter,  respectively,  and  subse- 
quently five  other  notes,  aggregating  $1,700, 
were  executed,  as  the  stock  when  taken 
amounted  to  $17,000.  With  these  notes  J.  & 
Cloud  hurried  on  his  return,  on  that  day, 
to  Spartanburg,  at  which  place,  when  he 
reached  it,  he  freely  disclosed  what  he  bad 
done  to  his  creditors.  That  night  he  was 
aroused  at  about  midnight  by  one  of  his 
counsel,  Andrew  B.  Moore,  Esq.,  of  tbe 
Spartanburg  bar,  and  told  that  said  ooonsel 
had  learned  that  some  of  his  creditors  pro- 
posed to  attach  said  notes,  and  thereby  get 
an  advantage  over  his  other  creditors,  and 
such  counsel  advised  him  that  the  only  way 
to  prevent  such  result  was  to  make  an  as- 
signment of  his  whole  estate  for  the  benefit 
of  his  creditors.  This  he  very  reluotantly, 
and  after  much  pwsuaslon  by  his  lawyer, 
consented  to  do.  The  assignment  was  made 
that  night  by  deed  to  George  W.  NlchoUs, 
Esq.  Such  assignee  at  once  entered  Into  the 
possession  of  the  assignor's  wh(de  estate,  and 
on  the  10th  November,  1891,  issued  a  notice 
of  bis  assignment  and  called  on  the  creditors 
to  meet  in  the  dty  of  Spartanburg  on  the  17th 
November,  1891,  as  required  by  statate  in 
such  cases  made  and  provided,  to  elect  an 
agent  etc.  On  the  13tfa  day  of  November, 
1801,  Ambach,  Burgunder  &  Co.,  Wyler, 
Ackerland  &  Co.,  suing  in  their  own  behalf 
and  in  behalf  of  su<di  other  creditors  of  J.  S. 
Cloud  as  might  elect  to  come  In  as  plain- 
tiffs, brought  tlielr  action  in  the  courts  of 
North  Carolina  against  J.  A.  McDowell,  J.  S. 
GHoud,  and  his  wife,  M.  F.  CSoud,  as  defend- 
ants, to  set  aside  the  sale  of  tiie  aaaets  of 
the  McDowdl  Clothing  Company  by  J.  S. 
Cloud  to  the  nid  Mary  F.  Cloud  and  J.  A. 
McDowell,  on  the  ground  that  such  sale  was 
void,  having  been  made  to  hinder,  delay, 
and  defraud  the  creditors  of  the  said  J.  S. 
Cloud,  and  that  a  receiver  be  appointed.  At 
the  hearing  of  fiie  rule  issued  on  the  13th 
day  of  November,  1891,  which  was  on  the  23d 
Novembor,  1891,  the  court  appointed  a  re- 
ceiver, and  continued  its  preUminary  injunc- 
tion until  the  cause  should  be  heard  on  its 
merits.  Such  receiver  sold  the  goods  at  44 
cents  of  th^  cost  and  now  has  in  bank 
$9,481.90  as  nicli  receiver.    T»  the  salt  the 
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assiiniee.  George  W.  NIcboIls,  on  bis  own 
motion,  has  been  made  a  party  defendant, 
claiming  tbe  fnnds  as  sncb  assignee.  On  tbe 
17th  NoYember,  1891,  one-tblrd  in  the  amomit 
of  tbe  creditors  of  J.  S.  Cloud  met  with  tbe 
assignee  In  Spartanburg,  and  did  not  elect 
an  agent  or  agents,  bat  anthorlBed  the  as- 
signee to  Issue  a  notice  to  creditors  as  tbe 
judgment  of  the  creditors  there  assembled 
that  a  compromise  at  50  per  cent,  of  fiielr 
debts  should  be  made  by  the  creditors  with 
J.  S.  Cloud.  On  the  18th  day  of  November 
GecH-ge  W.  Nicholls,  as  assignee,  notified  tbe 
creditors  that  on  the  18th  day  of  December, 
1881,  be  would  iH'oceed  to  pay  the  creditors 
who  would  accept  and  release  by  that  time 
such  assets  as  were  in  his  hands.  On  the 
1st  December,  1891,  the  said  George  W. 
Ntcholls,  as  assignee,  sold  the  stock  of  goods 
of  J.  S.  Qoud  at  Spartanburg  to  Vorhees, 
Miller  &  Co.  at  53  cents  on  the  dollar.  In 
cash.  On  the  5th  December  the  pres^it  ac- 
tion was  commenced  In  the  ooort  of  common 
pleas  fw  Spartanburg  county,  in  the  state 
of  South  Can^na,  by  Adler  Bros.  &  Ca  and 
the  Empire  Novelty  Company  as  plaintlfTs 
against  J.  S.  Qoud  and  George  W.  NlchoUs, 
as  assignee  of  J.  S.  dond,  as  defendants,  set- 
ting out  in  details  the  facts  hereinbefore  re- 
cited, and  praying  tor  Judgment  against 
Cloud  for  liielr  reepectlTe  demands;  that  the 
alleged  assignment  be  adjudged  fraudulent 
and  Tdd,  and  set  aside;  that  the  defendaat 
Nlch(dl8,  as  assignee,  be  enjoined  from  pay- 
ing oat  any  of  the  funds  In  his  hands  as  as- 
signee; that  a  receiver  be  appointed  to  take 
charge  of  the  estate  of  J.  S.  Cloud;  and  that 
Nicholls,  as  assignee,  accounts  to  such  re- 
ceiver tot  all  properly  that  has  come  into 
his  liands;  and  for  such  other  relief  as  may 
be  Jost  Judge  Wallace,  on  the  17th  Decem- 
ba,  1891,  granted  an  order  restraining  tbe 
assignee  from  paying  oat  tlie  fonds  in  his 
hands  until  the  farther  order  of  court  On 
the  28th  March,  1892,  Ambadi,  Burgundy' 
St  Oo.,  Wyler,  Ack^land  &  Co.,  Heavenrlch, 
nrownstine  &  Co.,  E.  D.  I^atta,  calling  him- 
self -Qie  Chailotte  Clothing  Manufacturing 
Company,  and  Lowman's  Sons  &  Co.,  all  of 
whom  were  plalntUfs  tn  the  action  in  NorOi 
Oaiollna,  on  petition,  by  an  ordv  of  Judge 
Fraser,  were  made  parties  plaintiff  in  this 
action,  and  Judge  Wallace's  order  was  con- 
tinued of  force. 

The  answers  of  J.  8.  Oload  and  George 
W.  Nicholls,  as  assignee,  controverted  every 
fitct  in  tbe  complaint  necessary  to  the  plain- 
tUTs  obtaining  the  relief  prayed  for.  The  tes- 
tlmooy,  under  an  order  therefor,  waa  taken 
before  H.  B.  Carlisle,  Esq.,  as  master.  The 
cause  came  on  to  be  heard  before  his  honor, 
Jadge  Norton,  at  the  Spring  term,  1893,  of 
the  court  for  Spartanburg,  and  on  the  14tb 
Aogast,  1893,  he  filed  the  following  decree: 
"This  is  a  creditors*  action  to  declare  a  sale 
made  by  J.  S.  Cload  In  Charlotte,  N.  C,  of 
his  stock  of  goods  there  to  bis  wife  and  cleric 
as  part  of  an  assignment  for  the  benefit  of  his 


creditors  made  by  him  afterwards  on  the 
same  day  in  Spartanburg,  S.  C,  and  to  de- 
clare the  whole  void;  and,  if  they  be  not  one 
assignment,  that  each  be  declared  frandnlent 
and  void.  I  am  convinced  that  J.  S.  Cloud  is 
honest,  according  to  his  conception  of  the 
term,  and  therefore  I  rely  upon  his  direct 
statements  of  matters  of  fact,  and  the  same 
may  be  said  of  all  the  witnesses,  and  any 
contradictions  In  testimony  may  be  attrib- 
uted to  misapprehension  at  the  time,  or  for- 
getfnlness  of  the  precise  occurrences  or  lan- 
guage used,  as  the  case  may  be.  It  seems  to 
me,  however,  that  J.  S.  Cloud  conceived  that 
he  might  honestly  provide  for  his  wife  and 
children  at  the  expense  of  creditors,  or  prefer 
creditors  who  had,  or  were  likely  to  favor 
him,  at  the  expense  of  other  Just  credltors- 
whenever  he  could  do  so  and  keep  within' 
tbe  law.  I  conclude,  also  that  J.  S.  Gloudi 
had  been  for  years  struggling  In  his  business*, 
hampered  by  a  load  of  debt,  and  that  by  hie 
various  expedients  be  had  always  been  able 
to  tide  over  the  crisis  until  be  thought  he 
conld  do  so  Indefinitely.  With  this  thought 
uppermost  In  his  mind,  he  went  to  Charlotte- 
and  consummated  the  sale  of  the  stock  of 
goods  there  to  his  wife  and  J.  A.  McDowell. 
Knowing  himself  to  be  Insolvent,  he  Inci- 
dentally thought  proper  to  secure  the  debts' 
due  to  the  respective  purchasers,  lest  this 
expedient  might  fail  to  tide  him  ovee.  J. 
A.  McDowell  and  Mary  F.  Cloud,  his  wife, 
had  reasonable  grounds  to  believe  that  J.  S. 
Cloud  was  Insolvent  At  the  time  of  making 
such  sale  J.  S.  Cload  thought  he  could,  and 
Intended  to,  continue  business,  and  was  not 
contemplating  the  making  of  an  assignment 
for  tSie  benefit  of  his  creditors.  On  his  return 
to  Spartanburg,  on  the  advice  of  his  attor^ 
ney,  he  changed  bis  mind,,  and  made  the  as- 
signment The  two  tiansactlonB  are  there- 
fore separate  and  distinct  not  connected  at 
all  In  J.  S.  Cloud's  mind  nor  In  fact,  and  cai>- 
not,  therefore,  together  constitute  an  assign- 
ment under  one  statute;  but  the  facts  stated 
do  render  the  sale  obnoxious  to  section  sols' 
of  our  General  Statutes.  This  view  of  the 
case  leaves  the  validity  of  the  assignment  tO' 
be  considered  as  a  separate  instrument  Blr- 
ery  conveyance  of  property  or  agreement  i» 
made  subject  to  law,  and  is  to  be  read  as  it 
every  provision  of  tbe  law  were  incorporated 
In  the  conveyance  itself.  And  it  seems  to 
me  that  our  assignment  act  of  1828  was  made 
to  aid  the  creditors  In  promptiy  securing  their 
own  andw  an  assignment  without  appeal- 
ing to  the  court  of  equity.  For  instance,  by 
providing  that  they  [the  creditors]  may  order 
a  distribution  of  the  funds.  In  the  cases  of 
Tennant  v.  Stoney,  1  Blch.  Bq.  233;  Beall  v. 
Lowndes,  4  S.  a  258,— it  Is  said  that  wben> 
DO  time  Is  fixed  for  creditors  to  accept  wheo' 
in  condition  to  be  preferred,  they  may  ac- 
cept at  any  time  before  the  dlstrlbati<n  of  the- 
fund.  I  do  not  think  the  failure  to  fix  a  time- 
for  preferred  creditors  to  accept  vitiates  the 
assignment    Again,  I  do  not  think  the  de- 
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•erlptloa  of  the  property  aggigned  Is  bo 
yagne,  Indefinite,  and  Inaccurate  tbat  the 
creditors  could  not  IntelU«rentIy  make  their 
election  whether  to  axscept  or  reject  the  terms 
offered  them.  On  the  contrary,  I  think  the 
description  as  full  as  It  ought  to  be  In  an  In- 
strument of  this  character.  It  describes  the 
property  so  that  it  may  be  treated  and  Identi- 
fied, and  Inquiry  would  have  given  all  the 
Information  necessary  to  enable  the  creditors 
to  form  their  judgment  of  Its  value.  One  of 
the  chief  complaints  under  this  head  relates 
to  the  assignment  of  the  Charlotte  store  or 
Its  proceeds,  but  this  seems  to  me  full  and 
explicit  J.  S.  Cloud,  having  counsel,  must 
have  known  that  the  sale  was  voidable  at 
the  option  of  creditors,  but  not  at  bis,  so  be 
provided  that  the  assignee  should  have  all  he 
could  convey.  Plaintiffs  also  contend  that 
the  provision  In  regard  to  J.  S.  Cloud's  home- 
stead renders  the  assignment  obnoxious  to 
section  2014,  Oen.  St,  because  It  directs  the 
conversion  of  the  estate  into  money,  and  its . 
distribution  when  so  converted  ['after  set- 
ting apart  whatever  the  assignor  is  entitled 
to  under  tlie  homestead  act'],  arguing  that  it 
requires  the  setting  apart  of  money  instead 
of  property,  to  the  detriment  of  creditors  at 
least  to  the  extent  of  the  commissions,  and 
the  risk  of  depreciation  In  the  value  of  proi»- 
erty  between  the  time  the  homestead  would 
be  set  off  in  kind  and  the  time  required  to 
effect  its  conversion  into  moaej.  I  do  not 
think  this  the  proper  construction,  but  rath- 
er that  the  assignor,  by  the  clause  within  the 
brackets,  contemplated  the  setting  apart  of 
his  homestead  in  kind.  If  he  did  not,  but 
meant  to  have  bis  homestead  in  kind  sold, 
that  would  necessarily  be  at  his  own  ex- 
pense. I  do  not  regard  the  risk  of  fluctua- 
tion in  this  small  amount  of  property  In  the 
short  time  required  for  Its  conversion  of 
sufficient  consequence  to  avoid  the  assign- 
ment, but  It  Is  covered  by  the  rule  'de  mini- 
mis non  curat  lex.'  I  think  the  discretion  of 
the  assignor  is  not  inconsistent  with  the  pro- 
visions of  the  statute  wherein  it  regulates 
bJs  conduct,  and  that  the  statute  Is  to  be 
read  as  a,  part  of  the  assignment,  and  makes 
a  valid  paper  in  this  particular.  Common 
sense,  common  law,  and  the  statute  require 
the  assignee  to  take  charge  of  and  to  exer- 
cise his  business  Judgment  in  the  conversion 
of  it  into  money,  and  none  of  them  restrlxrt 
him  to  asy  particular  time  or  mode  of  sale 
of  tangible  property,  a  collection  of  chases, 
but  recognising  and  controlling  his  discre- 
tion by  the  supervision  of  the  creditors 
through  their  agent  and  committee,  and  in 
a  certain  contingency  the  Judge,  differing 
from  the  Arkansas  statute,  which  required 
the  performance  of  certain  duties  within  a 
prescribed  time.  The  objection  that  the  deed 
does  not  convey  all  the  property  of  the  debt- 
or Is  not  a  valid  oae^  so  far  as  I  can  see.  It 
Is  adjudged  that  the  complaint  be  die- 
missed." 
Tlte  pUUntUOs  appeal  foom  this  decree  upon 


various  grounds,  and  although  we  do  not  re- 
produce them  just  now,  we  propose  to  con- 
sider and  pass  upon  each  one  before  we  close. 
The  defendants  give  notice,  under  the  prac- 
tice recognized  by  this  court,  of  additional 
grounds  upon  which  the  decree  of  the  drcoit 
Judge  may  be  bottomed,  other  than  tluwe 
submitted  in  the  decree  Itaelt.  It,  after  thor- 
ough consideration  of  the  grounds  of  appeal, 
we  should  affirm  the  decree,  it  will  not  be 
necessary  to  consider  these  suggestions  of  the 
defendants  (respondents);  otherwise  we  mast 
consider  them.  We  have  concluded  to  con- 
sider the  grounds  of  appeal  in  this  form: 
First,  those  that  allege  error  In  the  admis- 
sion of  certain  testimony  at  the  trial;  second, 
SQch  as  allege  errcn-  in  the  findings  of  fact  by 
the  circuit  Judge;  third,  such  as  allege  error 
in  conclusions  of  law  by  the  circuit  Judge; 

1.  When  J.  S.  Cloud  was  examined  as  a 
witness,  in  his  cross-examination  by  the  ap- 
pellants, he  was  asked  If  he  bad  not  made 
certain  statements  In  his  affidavit  marked, 
which  was  first  exhibited  to  him  for  his  ad- 
mission as  to  his  signature  thereto.  He  re- 
plied that  he  had.  On  his  examination.  Is 
reply  his  counsel  offered  the  affidavit  itself. 
This  was  done  not  to  make  the  statement  in 
the  affidavit  testimony  in  the  case,  but  to 
show  what  he  had  said  in  the  matters  which 
appellants  had  inquired  of  him.  ReBb-Icted 
to  this  case,  we  do  not  see  that  it  was  inad- 
missible. Tbia  exception  (being  part  of  2)  is 
overruled. 

3.  S.  Cloud  was  allowed  to  testify  that  at 
the  date  of  his  assignment  he  owned  no  real 
estate.  When^  it  Is  remembered  that  the  ap- 
pellants were  aasalllng  the  assignment  be- 
cause it  did  not  contain  all  of  the  assignor's 
estate,  it  will  be  perceived  that  this  testi- 
mony was  pertinent  to  that  inquiry.  There 
was  no  testimony  to  the  contrary.  No  injury 
has  come  to  appellants  by  its  introduction. 
This  exception  (tenth  exception)  is  overruled. 

The  other  part  of  the  eleventh  exception, 
relating  to  the  admission  of  Andrew  B. 
Moore's  testimony,  is  in  these  words:  "In 
not  sustaining  the.  objections  of  the  plain- 
tiffs to  the  testimony  of  A.  B.  Moore,  when 
It  appears  from  the  r^>ort  of  the  testimony 
that  objection  was  made  tbereta"  The  cose 
shows  that  the  examination  of  this  witness 
covered  about  16  pages  of  printed  testimony. 
Thus  the  court  is  asked  to  sift  all  this  testi- 
mony to  see  when  plaintHEs  objected,  and  to 
surmise  the  grounds  upon  which  snch  objieo- 
tions  were  based.  It  was  the  design  of  the 
rules  of  this  court  on  this  subject 'to  prevent 
such  a  result  The  appellants  are  not  eor 
titled  to  be  heard  In  this  form.  Sach  excep- 
tion Is  overruled. 

2.  In  the  fourteenth  excepaon  appellaate 
contend  that  the  circuit  Judge  should  have 
found  as  a  tact  that  J.  A.  MdEKxWeU  and  J. 
S.  Cloud  were  partners  In  the  doling  stoeer 
in  Charlotte,  N.  a,  knotvn  as  the  McD6whU 
Clothing  Oonqpany.  An  examination  of  the 
testimony  shows  tiiat  Cloud  furnished  aK  Uk 
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goods  In  that  concern;  that  he  alone  eon- 
tracted  with  the  credltora  for  itfuch  goods  so 
furnished;  that  his  name  alone  appeared  as 
the  owner  In  billheads  and  letterheads  used 
In  connection  therewith.  Then  the  positive 
oath  of  J.  S.  Cloud  that  he  alone  was  the 
owner.  This  is  substantiated  by  J.  A.  Mc- 
Dowell And  the  only  testimony  offered  in 
contradiction  is  some  loose  expressions  of 
Clond  and  McDowell,  but  both  either  deny 
«r  explain  such  expressions.  The  circuit 
Judge  found  that  no  such  partnership  existed. 
The  finding  of  fact  is  not  without  testimony 
to  support  it,  nor  Is  it  opi>osed  by  the  over- 
whelming weight  of  the  testimony.  This  ex> 
ception  Is  overruled. 

In  the  first  subdlTislon  under  the  second 
ground  of  appeal  it  is  suggested  that  the  cir- 
-cult  judge  erred  when  he  held  that  the  sale 
made  by  J.  S.  Cloud  to  J.  A.  McDowell  and 
his  wife,  Mary  F.  Cloud,  of  his  stock  in  trade 
In  the  McDowell  Clothing  Company,  and  the 
general  assignment  of  his  property  to  Oeorge 
W.  NIchoUs  on  the  same  day,  were  not  in 
fact  parts  of  one  transaction.  We  have  ex- 
amined the  testimony  carefully  relating  to 
this  branch  of  the  cause.  Ordinarily,  no 
doubt,  consecutive  steps  relating  to  the  same 
subject-matter,  occurring  on  the  same  day,  in 
the  conduct  of  the  individual,  may  be  said  to 
belong  to  one  and  the  same  transaction  as  the 
<;ompouent  parts  thereof,  but  the  result  is  not 
necessarily  true.  Beflection  will  convince 
any  one  that  no  human  creature  Is  sufflcient- 
!y  master  of  himself  or  of  events  to  lay  out  a 
plan  sufficiently  comprehensive  as  to  cover 
aU  the  occurrences  of  a  day.  This  mtist  be 
true  when  the  condnct  of  others  frequently 
«nters  in  to  alter  or  modify  plans  already 
made,  or  to  suggest  {Aans  altogether  new.  It 
is  perfectiy  consistent  wltii  truth  to  say  that 
when  J.  S.  Cloud  went  to  Charlotte  early  on 
the  morning  of  the  9th  November,  1891,  and 
«on'sulted  counsel  there,  he  had  in  his  mind 
the  securing  of  the  debts  of  his  wife  and  con- 
fidential manager  Ity  a  mortgage  on  his  prop- 
erty, witli  no  tlionght  of  afterwards  making 
an  assignment  Such  a  step  is  consistent 
with  the  pArpofle  on  his  part,  which  is  in 
proof  here,  and  uncontradicted,  that  he  bad 
arranged  tt>  borrow  912,000  in  cash  to  carry 
on  his  business,  for  it  had  been  the  habit  of 
Mrs.  Cloud,  his  wife,  to  lend  her  credit  and 
eubstance  to  him  In  his  business;  and  ne 
doubt  and  it  is  reasonable  to  suppose  that 
he  Intended  to  obtain  troA  ber  the  use  of 
this  mortgage' for  13,500  on  such  stock  In 
trade  In  CSiarlotte  tJs  tiie  basis  for  the  loan 
of  money.  The  bank  in  Bpartanbnrg  was  ac- 
-cnstomed  to  take  Mrs.  C16ud's  paper.  She 
had  property  of  her  own.  This  debt  of 
$3,500  was  actually  due  her  by  J.  S.  Cloud. 
When  the  connse!  <a  Charlotte,  by  their 
knowledge  of  the  laws  of  that  state,  ediowed 
Mr.  Cloud  that  his  mortgage  could  not  be 
.given  to  his  wife  and  McDowell;  It  was  sug- 
gested by  tbem  that  a  sale  of  the  property 
would  be  valid.   This  was  made,  and  the 


debts  of  Mrs.  Olond  and  McDowell  paM  by' 
this  sale,  and  theh:  notes  for  $2,000  then- 
made,  and  $1,700  afterwards  were  made  and 
placed  in  his  hands.  How  unnatural  It  would 
have  been  for  J.  S.  Cloud  to  have  made  this 
sale  in  Charlotte,  and  afterwards  the  assign- 
ment In  Spartanburg,  on  the  same  day,  a» 
parts  of  one  transaction,  when,  under  the 
laws  of  this  state  concemlng  assignments, 
this  sale,  made  to  protect  the  debts  of  his 
wife  and  McDowell,  would  have  been  de- 
clared void.  Under  the  testimony,  the  cir- 
cuit Jndge  found  that  the  two  acts  were  dis- 
tinct one  ftom  the  other.  We  are  not  dis- 
posed to  differ  as  to  this  finding  of  fact,  and 
the  exception  is  accordingly  overruled. 

The  third  ground  of  appeal  Is  that  the  cir- 
cuit Judge  erred  In  finding  that  "J.  S.  Cloud 
is  honest  according  to  his  conception  of  the 
term,  and  therefore  I  lely  upon  his  direct 
statements  of  matters  of  fact;  and  the  same 
may  be  said  of  all  the  witnesses,  and  any 
contradiction  in  testimony  may  be  attributed 
to  misapprehension  at  the  time,  or  forgetful- 
ness  of  the  precise  occurrences  or  language 
used,  as  the  case  may  be."  A  btithful  man 
may  commit  offenses  against  the  law  either 
OB  its  dvil  or  Its  criminal  side.  This  Is 
about  what  the  circnit  Judge  meant  to  say. 
He  had  scanned  the  testimony  of  Cloud  close- 
ly; he  had  made  a  comparison  between  his 
statements  as  to  acknowledged  facts  with 
those  of  otiier  witnesses  as  to  the  same  facts; 
he  had  compared  his  verbal  statements  with 
his  written  statements  relating  to  the  same 
matters;  he  bad  noticed  his  entire  candor 
in  the  disputed  matters  here  Involved;  and 
all  these  matters  convinced  him  that  Cloud 
was  telling  the  truth.  Tet  while  he  was 
truthful,  he  did  dlwegard  what  the  law  says 
a  man  must  do  in  his  bnsiness  dealings  with 
others.  Therefore  the  circuit  Judge  usee  the 
moderated  expression,  ''honest  according  to 
his  conception  of  the  term,"  intending  there- 
by  to  affirm  his  tmtbfulness  withont  commit- 
ting himself  to  uphold  his  conduct  towavdA 
others  in  business.  And  so  far  as  this  ex' 
ception  criticises  the  language  of  the  circuit 
Judge  in  bis  reference  to  the  credit  he  at- 
tached to  the  other  witnesses,  explaining 
that  the  seaming  contradiction,  at  a  few 
points  In  their  testimony,  arose  from  a  liils. 
ctmception  at  the  time,  or  a  failure  after- 
wards to  recall  exactly  what  was  said,  we 
Call  to  agree  with  the  ^peUants,  for  we  think 
the  testimony  abnndantiy  sustained  the  eip- 
cult  Judge  In  all  these  findings.  This  ezc^ 
tlon  is  overruled. 

Api>cllantH'  fifth  exception  controverts  the 
finding  of  the  circuit  Judge  that  J.  8.  Cloud 
made  the  sale  In  Charlotte  to  his  wife  tblnk- 
Ing  that  he  could  tide  over  the  finandal  cri- 
sis then  upon  him,  and  that  he  incidentally 
thought  proper  to  secure  the  debts  due  the 
purchasers  (his  wife  and  McDowell),  lest  his 
expedient  might  fail  him.  Now,  so  far  as 
the  finding  of  fact  that  Cloud  made  the  sale 
to  his  wife  of  his  Charlotte  business  thlnk- 
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tax  ttiat  he  conid  tide  over  the  flmtnclal  cri- 
sis then  upon  him,  we  think  the  drcnlt  Judge 
was  BQstalBed  by  the  testimony.  The  latter 
part  of  the  proposition  is  not  free  from 
doubt  It  looks  to  us  that  Cloud's  purpose 
at  first  was  to  secure  his  wife's  debt  as  well 
as  that  of  McDowell,  and  therefore  we  are 
not  prepared  to  go  so  far  as  to  say  that  he 
Incidentally  thought  proper  to  secure  the 
debts  due  such  purchasers.  If  this  was  his 
prime  object,  it  cannot  be  said  to  rise  inci- 
dentally. This  last  part  of  the  finding  is  im. 
material  In  this  case,  as  will  hereafter  ap- 
pear, and  therefore  we  content  ourselves 
with  this  qualified  assent  to  the  entire  propo- 
sition of  the  circuit  Judge  here  complained  of. 

The  sixth  exception  of  api>ellants,  so  far 
as  It  relates  to  a  finding  of  fact  by  the  circuit 
judge,  may  be  thus  stated.  Appellant  al- 
leges that  it  was  an  erroneous  finding  of 
fact  by  the  Judge  when  he  held  that  at  the 
time  of  making  said  sale  (that  at  Charlotte) 
3.  S.  Cloud  thought  he  could,  and  Intended 
to,  continue  business,  and  was  not  contem> 
plating  the  making  of  an  assignment  for  the 
ben^t  of  his  creditors,  and  the  transactions 
are  separate  and  distinct  This  finding  of 
the  circuit  Judge  has  plenty  of  testimony  to 
support  it  nor  is  it  opposed  by  the  man^est 
weight  of  the  testimony.  The  finding  is  cor- 
rect or  otherwise  there  has  been  willful  and 
corrupt  perjury  by  two  witnesses  in  this 
cause,  namely,  J.  S.  Cloud  and  Andrew  E. 
Moore.  Both  swear  that  Moore  waked  him 
up  at  the  hour  of  midnight  on  the  9th  No- 
vember, 1891,  when  Moore  for  the  first  time 
told  Cloud  that  he  must  make  an  assignment 
the  deed  for  which  he  (Moore)  of  his  own 
accord  had  prepared  and  brought  with  him; 
that  the  motlre  to  this  haste  was  the  antici- 
pated attachment  by  some  of  Cloud's  cred- 
itors of  these  notes  that  day  given  him  by 
McDowell  or  his  (Cloud's)  wife,  thereby  giv- 
ing sudi  attaching  creditors  an  advantage; 
that  Cloud  with  great  reluctance  got  out  of 
bis  bed,  and  executed  this  deed  of  assign- 
ment Where  is  there  anything  unnatural 
in  this  conduct  of  either  party?  They  both 
swear  that  It  occurred  as  detailed  by  them. 
As  before  stated,  it  is  the  truth,  or  it  is  false 
■wearing.  What  Is  there  in  the  cause  to 
make  the  elroolt  Judge  hesitate  to  believe 
Cloud  or  Moore?  Nothing.  There  is  no 
profit  to  fiow  to  either  therefrom.  The  char- 
acter of  neither  is  impeached.  They  are 
both  men  of  more  than  ordinary  intelligence. 

&  It  Is  a  fundamental  principle  In  law 
that  where  one  person  receives  the  money, 
goods,  or  other  property  of  another  person 
by  purchase  on  a  credit  he  thereby  Incurs 
an  obligation  to  the  former  owner  of  such 
money,  goods,  or  other  property,  which  Is 
not  discharged  until  such  obligation  is  fully 
paid.  This  is  a  relation  of  a  debtor  to  a 
creditor.  Hence  it  Is  that  all  the  property 
owned  by  the  debtor,  or  In  which  he  has 
any  intereat  is  made  responsible  for  the 
payment  of  such  obligation  of  indebtedness. 


The  tenderness  of  the  law  exonerates  a  cer- 
tain part  of  a  debtor's  estate,  real  and  per- 
sonal, from  liability  under  legal  process, 
from  liability  to  pay  debts,  provided  such 
exemption  Is  In  existence  at  the  time  the 
debt  Is  created.  As  long  ago  as  1828,  in  this 
state,  when  a  debtor  owed  more  than  be 
could  pay,  he  was  allowed  to  assign  his  prop- 
erty for  the  payment  of  his  debts.  Instead 
of  provoking  opjwsltlon  from  his  creditors 
by  pursuing  this  course,  a  debtor,  under 
such  circumstances,  is  to  be  commended,  for 
he  thereby  voluntarily  does  what  the  law 
would  do  for  him.  Under  this  old  law  and  the 
amendments  to  it  It  la  required  that  a  debt- 
or shall  in  good  faith  surrender  his  whole 
estate.  He  Is  not  allowed  to  reserve  any 
benefit  secret  or  otherwise,  to  himself  un- 
der his  deed  of  assignment  except  that  he 
is  allowed  to  stipulate  that  to  creditors  who 
shall  accept  under  such  assignment  and  exe- 
cute a  release  of  thdr  respective  demands 
a  preference  shall  be  given.  The  plan,  un- 
der these  laws,  is  that  the  whole  estate  of 
the  assignor  shall  vest  in  the  assignee  freed 
from  any  Interference  or  control  of  the  as- 
signor; that  the  assignee  shall  call  on  the 
creditors  by  his  notice  therefor  within  10 
days  after  the  assignment  to  meet  and  se- 
lect an  agent  or  agents  to  act  In  conjuaction 
with  the  assignee  or  assignees;  and  In  case 
the  creditors  refuse  or  neglect  to  apt)oint  an 
agent  or  agents  in  10  days  after  they  have 
been  called  together,  there  the  assignee  or 
assignees  may  proceed  to  sell  or  otherwise 
dispose  of  the  assigned  effects  without  the 
concurrence  of  the  creditors.  By  the  provi- 
sion of  this  law  the  creditors  have  it  in 
their  power  to  require,  from  time  to  time, 
full  and  exact  reports  from  the  assignee 
and  agent  "ix)  direct  and  {x^scrlbe  the  time 
and  mode  of  s^ing  and  the  terms  of  sale, 
order  a  distribution  of  the  asaets  on  hand, 
and  a  final  close  of  the  concern."  Then,  too, 
in  case  the  assignee  shall  dispose  of  any 
proi)er^  belon^ng  to  the  assigned  estate  be- 
fore the  creditors  meet  to  appoint  an  agent 
such  sale  Is  void.  Thus  it  will  be  seen  how 
careful  the  law  has  been  made  to  protect 
every  Interest  of  the  creditor  by  giving  tiim 
full  control  of  the  management  of  the  agen- 
cies employed  under  the  law  to  carry  out  the 
assignment  In  1882  it  was  provided  that  if 
any  person,  being  insolvent  within  90  days 
before  making  any  assignment  shall,  with  a 
view  to  give  a  preference  to  any  creditor, 
procure  or  suffer  any  part  of  his  property  to 
be  attached,  sequestered,  or  Mtced  on  execu- 
tion, or  make  any  payment  pledge,  assign- 
ment transfer,  or  conveyance  of  his  proper- 
ty, directly  or  Indirectly,  absolutely  or  condi- 
tionally, the  person  receiving  such  payment 
etc.,  of  his  proi>erty.  and  having  reasonable 
cause  to  believe  such  iterson  to  be  Insolvent 
and  that  such  attachment  sequestration,  sels- 
ure,  i)ayment  pledge,  assignment  or  convey- 
ance is  made  in  fraud  of  this  chapter  (80,  Gen. 
St),  the  same  shall  be  void,  and  the  assignee 
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may  lecorer  the  pTDpertjr,  or  tbe  ratne  of  It. 
So  nracb  for  a  reference  to  the  general  pro- 
▼iBlons  of  onr  laws  regulating  assignments 
which  may  be  fonnd  in  sections  2137  to  2148, 
Indnalye,  of  onr  General  Statutes. 

We  will  now  undertake  to  examine  the 
propositions  InTolved  In  the  grounds  of  ap- 
peal here  wherein  the  conclusions  of  law  of 
the  circuit  Judge  are  impugned.  In  the  first 
ground  of  appeal  appellants  allege  several 
reasons  why  the  assignment  should  have 
been  held  fraudulent  and  yoid  by  tbe  circuit 
Judge: 

(a)  Because  no  time  was  fixed  therein 
within  which  these  creditors  who  come  in 
and  accept  the  benefits  thereof  and  release 
the  debtor  must  do  so,  notwithstanding 
those  who  do  so  are  giren  an  advantage: 
It  would  be  enough  to  say  that  the  provi- 
sions of  our  laws  regulating  assignments 
do  not  require  such  time  to  be  fixed  in  the 
deed  of  assignment.  No  doubt  a  reasonable 
time  might  have  been  fixed  for  this  purpose 
by  the  assignor  in  the  deed.  The  terms  of 
the  law  of  assignments  put  it  in  the  power 
of  the  accepting  creditors  to  "order  a  distri- 
bution of  the  assets  on  hand."  Tbe  assign- 
ed property  belongs  to  the  accepting  cred- 
itors to  tbe  extent  of  their  debts,  and  tbe  as- 
signor should  certainly  not  be  held  to  bare 
committed  a  fraud  against  the  act  because 
be  trusted  to  that  common-sense  proposition 
that  commercial  creditors,  with  their  money 
In  the  bands  of  another  person  as  their 
agent,  bearing  no  interest,  and  with  the  law 
giving  them  the  power  to  order  it  paid  to 
them,  would  attend  to  their  own  business. 
This  exception  is  overruled. 

(b)  Because  the  description  of  the  property 
assigned  is  so  vague,  indefinite,  and  inac- 
curate that  the  creditors  cannot  intelligently 
make  their  election  whether  they  will  accept 
or  reject  the  terms  of  tbe  assignment  We 
are  not  able  to  see  any  force  in  this  proposi- 
tion when '  applied  to  tbe  facts  of  this  case. 
No  doubt  appellants  base  this  suggestion 
upon  the  fact  that  the  assignor.  Cloud,  in 
his  inventory  of  assets,  attached  to  the  deed 
referred  to  his  interest  in  two  patents,  tbe 
Ohrlstopher  grading  machine  and  the  fire- 
place heater,  and  also  $250  Converse  College 
stock,  and  any  interest  in  the  Spartanburg 
Herald  Company;  and  they  complain  that 
assignor  did  not  attach  a  value  to  such  of 
these.  It  was  in  proof  that  the  Converse 
College  stock  was  all  that  had  any  market 
rating.  How  Cloud  could  attach  a  value  to 
tilings  that  bad  no  value,  if  he  acted  honest- 
ly, we  cannot  see.  He  did  all  he  was  re- 
quired to  do  when  he  surrendered  them  to 
his  creditors,  and  named  them  spedflcally 
in  his  schedules.  It  sometimes  happens  that 
patents  without  present  value,  etc.,  after- 
wards acquire  a  value.  If  such  should  be 
BO,  Cloud  put  It  In  the  power  of  his  credit- 
ors to  enjoy  the  fruits  of  such  ventures. 
This  exception  is  overruled. 

(e)  Because  it  provides  that  the  assignee 


must  convert  the  assigned  estate  Into  moaeir, 
and  pay  the  assignor  a  sum  equal  to  bis  ex.- 
emptlon  In  personal  property  In  money  out 
of  the  proceeds.  The  language  of  the  deed, 
in  conveying  to  the  assignee,  reserves  the 
ccmv^asce  property  exempted  from  execu- 
tion, "and  requires  the  assignee  to  set  apart 
whatever  the  party  of  the  first  part  is  enti- 
tled to  under  the  exemption  or  homestead 
act";  and  in  construing  this  language  the  cir- 
cuit Judge  held  that  the  assignor  contemplat- 
ed that  the  exemption  of  $600  to  Cloud  by 
tiie  assignee  should  be  in  the  pnq)erty  in 
kind,  but  that,  even  If  the  view  of  the  ap- 
peuants  was  correct,  the  matter  of  assign- 
ee's commissions  alone  wonld  come  out  of 
the  assigned  estate,  and  that  the  maxim  of 
tbe  law,  "De  minimis  non  curat  lex,"  would 
intervene.  He  also  held,  in  this  connection, 
that  the  matter  of  assignee's  commissions 
was  properly  a  charge  upon  such  exemption 
Itself.    We  see  no  error  here. 

(d)  Because  the  unlimited  power  and  dls- 
crelioo  vested  in  the  assignee  by  the  terms 
of  tbe  deed  as  to  the  time,  manner,  and  terms 
of  the  disposition  of  tbe  assigned  estate  and 
tbe  distribution  of  the  proceeds  thereof  con- 
travenes tbe  policy  of  the  law,  as  well  as  the 
positive  provision  of  chapter  72  (now  80)  of 
tbe  Oeneral  Statutes  of  this  state.  We  have 
herein  heretofore  shown  that  imder  the  as- 
signment laws  of  this  state  credit<ws  have  a 
control  over  assignees  in  the  management  of 
their  trust,  especially  on  the  very  points  re- 
ferred to  in  this  exception.  Wo  cannot  see, 
therefore,  that  the  exercise  of  a  discretion  by 
the  assignor  In  his  deed  of  assignment  by 
prescribing  tenoB  for  the  government  of  his 
assignee  necessarily  interferes  with  the  pow- 
er conferred  by  law  upon  accepting  creditors. 
It  will  be  remembered  that  H  was  previously 
stated  that  if  such  creditors  failed  to  elect  an 
agent  ch*  agents,  then  the  assignee  conld  g« 
forward  and  sell.  Why  may  this  exercisp  at 
power  by  the  assignor  be  referred  to  this  con- 
dition of  things?  Be  this  as  it  may,  when 
the  law  gives  creditors  power  to  control  in 
all  the  matters  here  complained  of,  it  makes 
no  difference  if  the  assignee  did  speak  in  his 
deed  otherwise.  The  law  is  supreme.  Such 
an  attempted  exercise  of  power  by  an  as- 
signor would  not  vitiate  his  deed.  This  ex- 
ception is  overruled. 

(e)  Because  it  appears  upon  the  face  of  the 
deed  that  all  the  property  of  the  debtor  is 
not  thereby  conveyed  to  the  assignee.  Ap- 
pellants contend  that  real  estate,  and  an  In- 
terest In  the  Charlotte  stock  of  goods,  are 
mentioned  in  the  body  of  the  deed,  but  nei- 
ther are  mentioned  In  the  schedule  thereto 
attached.  If  the  assignor  had  no  real  estate, 
bow  could  be  name  it  in  tbe  schedule?  It  to 
true.  It  may  be  said,  why  refw  to  It,  then,  in 
the  body  of  the  deed?  An  honest  man  wish- 
es to  convey  his  whole  estate.  To  do  this  be 
frequently,  in  abundant  caution,  enumerates 
real  as  well  as  personal  estate,  when  he  only 
owns  personal  property.    As  to  interest  in  the 
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Oiarlotte  stock  of  goods,  so  f u  u  Cloodwas 
concerned,  when  he  made  ft  deed  of  sale  of 
It  to  his  wife  and  McDowell,  it  was  no  longer 
bis;  be  had  sold  It  for  Cbeir  11  notes  aggro- 
gating  $3,700.  Bot  no  doubt  his  counsel  told 
him  that  his  creditors  could'  elect  to  prerent 
this  sale,  and  be  therefore  Included  it  in  his 
deed,  but  only  set  out  the  notes  of  McDowdl 
and  Mrs.  Cloud  In  his  schedule.  If  Oloud  had 
Included  this  solely.  It  would  have  been  a 
fraud.  Having  revealed  it,  and,  as  far  as  he 
could,  put  It  in  the  power  of  his  creditors  un- 
der his  deed  of  assignment,  it  was  not  a 
fraud  against  the  act  Let  this  exception  be 
•vermled. 

Appellants  next  contend  that  the  assign- 
ment is  fraudulent  and  void  for  the  following 
reasons  dehors  the  deed: 

(a)  Because  the  sale  of  the  stock  of  goods 
In  Oharlottev  N.  0.,  to  two  creditors,  and  the 
assignment  on  the  same  day,  are  in  law  but 
parts  of  one  transaction,  and  together  tanta- 
mount to  a  general  assignment  with  preferen- 
ces. We  were  well  aware  of  the  importance 
attaching  to  the  finding  of  fact  touching  the 
Identity  of  this  sale  of  goods  and  the  assign- 
ment an  the  same  day,  and  hence  we  be- 
stowed anusuaJ  care  in  Its  consideration.  We 
found  as  a  fact  that  the  two  events  were  dis- 
tinct from  each  other,  and  not  parts  of  one 
whola  We  know  of  no  principle  of  law  that 
makes  these  two  distinct  transactions  one 
and  the  same.  Nor  do  we  see  that  (b)  under 
this  head:  "Because  the  sale  of  the  Char- 
lotte stock  was  made  to  McDowell  and  Mrs. 
Cloud  with  intent  to  hinder,  delay,  and  de- 
fraud other  creditors,  and  with  an  intent  to 
give  them  an  unlawful  preference  over  other 
creditors,  and  with  Intent  to  evade  the  laws 
ot  this  state  prohibiting  preferences  so  made 
amongst  his  creditors  by  an  insolvent  debtor, 
and  therefore  the  assignment  made  after- 
wards on  the  same  day,  whether  made  on  ac- 
count of  or  by  reason  of  the  previous  trans- 
action or  in  furtherance  of  the  design  there- 
of, is  fraudulent  or  void,"— that  it  can  be 
made  to  vitiate  the  assignment  By  our  con- 
currence with  the  circuit  Judge  in  the  finding 
as  a  fact  that  the  two  transactions  were  sepa- 
rateand  distinct,  it  becomes  immaterial  wheth- 
er 89  days  or  00  days  or  80  days  or  24  hours 
or  12  hours  intervened.  They  are  separate 
and  distinct^  the  one  from  the  other.  The 
amendment  to  the  law  made  In  1882,  to 
which  we  have  already  referred,  and  to 
wblcta  reference  Is  made  by  the  circuit  Judge 
as  section  201S  (now  2147)  of  the  General 
Statutes,  was  designed  to  prevent  preferen- 
ees  therein  enumerated.  Not  that  the  debtor 
himself  could  set  them  aside,  but  through  the 
Intervention  of  creditors  it  could  be  done.  It 
Ic  true  that  where  and  when  it  is  established 
that  the  two  apparently  distinct  transactions 
In  time  to  the  extent  of  90  days  are  yet  In 
fact  parts  of  one  whole,  the  law  declares  the 
Mrignmmt  TOid  because  fraudulent  It  Is 
perfectly  consistent  for  an  assignment  to  be 
declared  valid,  and  the  attempt  at  a  prefer- 


ence within  flie  90  days  fnndalent,  because 
contradlctlvely  frsudnlent  In  inch  a  case 
the  two  transactions  In  fact  must  be  distinct, 
separate.    These  exceptions  are  overruled. 

The  fourth  ground  of  appeal  Is  disposed 
of  by  the  reasoning  and  condnsions  on  the 
foregoing  ground  of  appeal.  It  is  therefore 
overruled.  The  language  of  this  exception 
Is:  "In  not  holding  the  assignment  fraudu- 
lent and  vcrfd  after  holding  that  J.  S.  Cloud 
conceived  that  he  might  honestly  provide  for 
his  wife  and  children  through  the  expense 
of  his  creditors,  or  prefer  creditors  who  had 
or  were  likely  to  favor  him  at  the  expense 
of  other  Just  creditors,  whenever  be  eonld  do 
so,  and  keep  within  the  law."  It  to  evident 
that  the  appellants  here  seek  to  make  the 
assignment  and  the  sale  of  goods  at  Char- 
lotte to  his  wife  and  McDowell  one  and  the 
same  transaction.  The  language  here  quot- 
ed from  the  circuit  Judge's  decree  had  exclu- 
sive reference  to  the  sale  of  the  gooda  at 
Charlotte.  We  have  held  the  transactions 
separate  and  distinct 

Again,  In  their  seventh  exception,  appel- 
lants allege  error  In  the  circuit  Judge  "In 
holding  that  every  conveyance  of  proi>erty 
or  agreement  Is  to  be  read  as  If  every  provi- 
sion of  the  law  were  Incorporated  In  the  law 
Its^f."  By  reference  to  the  decree  It  will  be 
seen  that  the  circuit  Judge  used  the  language 
quoted  in  this  exception  when  he  was  dis- 
cussing the  terms  of  the  deed  of  asslgnmmt 
to  show  that  such  terms,  then  used,  did  not 
Invalidate  that  Instrument  It  Is  true,  such 
language  quoted,  when  separated  from  the 
contest,  and  possibly  even  then,  Is  a  very 
broad  statement  of  a  proper  legal  conclu- 
sion. It  has  been  repeatedly  held  by  this 
court  and  the  United  States  supreme  court 
that  every  contract  made  embodies  the  law 
governing  such  contracts  as  much  as  If  so 
stipulated  In  the  contract  In  express  terms. 
Tbto  is  what  the  Judge  meant  to  say.  Be> 
strlcted  to  the  context  when  used,  such  lan- 
guage was  not  erroneoua  The  exception  is 
overruled. 

In  tbelr  eighth  exception  i^peUanta  con- 
tend that  the  Judge  erred  in  holding  that: 
"In  the  cases  of  Tennant  v.  Stoney,  1  Ridi. 
Eq.  233;  Beall  v.  Lowndes,  4  S.  C.  258,— It  Is 
said  when  no  time  Is  fixed  for  creditors  to  ac- 
cept, who  are,  cm  that  condition,  to  be  pre- 
fmred,  they  may  accept  at  any  time  before 
the  distribution  of  the  fund,  I  do  not  think 
the  failure  to  fix  a  time  for  preferred  cred- 
itors to  accept  vitiates  an  assignment"  Now, 
it  is  evident  that  the  conclusion  of  his  honor 
to  announced  in  the  last  sentence  quoted. 
And  with  that  conclusion  we  are  not  dis- 
posed to  Interfa:^.  He  merely  Intoaded  the 
two  cases  quoted  as  authority  for  hto  position 
or  conclusion.  An  examination  of  these 
cases  will  sustain  the  circuit  Judge  In  re- 
garding them  as  authority  for  hto  conclusion 
of  law.  It  is  with  tbto  conclusion  of  law  we 
are  concerned.  Let  the  exception  be  ovw 
ruled. 
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The  next  alleged  error  is  thus  stated  by 
appellants  In  tbeir  ninth  exception:  "In 
holding  that  the  description  of  the  property 
In  the  assignment  was  as  toll  aa  it  ought  to 
'be  In  BQCh  an  instrument,  and  that  it  de- 
scribes the  property  so  that  It  may  be  locat- 
ed and  Identified,  and  Inquiry  irould  have 
given  aH  the  Information  necessary  to  en- 
able the  creditors  to  form  their  judgment  of 
Its  value."  In  the  light  of  the  testimony 
here,  when  applied  to  the  Instrument  (deed 
of  assignment)  Itself,  we  think  the  drcnit 
judge  was  fully  Justlfled  in  holding  as  he 
did.     Let  the  exception  be  overruled. 

The  thirteenth  exception  complains  that 
the  assignee  exceeded  his  authority  in  Issn- 
ing  notice  that  he  would  pay  out  the  funds 
In  his  hands  to  creditors  on  and  after  18th 
December,  1891  We  do  not  conceive  that 
these  plaintiffs  have  the  right  to  urge  this 
objection  now.  They  have  not  accepted  the 
assignment  Until  they  do  so  they  have  no 
cause  of  complaint,  because  the  oth^  cred- 
itors, or  many  of  them,  have  accepted  the 
assignment,  and  thereby  are  entitled  to  be 
paid  their  money  by  the  assigrnee.  Assign- 
ed estatee  should  be  settled  as  promptly  as 
prudence  will  allow.  People  who  can  act 
and  will  not  act,  thereby  entailing  loss  or 
delay  upon  others  equally  meritorious  with 
themselves,  should  be  made  to  act  We 
know  no  better  mode  than  netloe  that  after 
a  certain  day  funds  will  be  distributed  in 
which  they  will  be  Interested.  The  pocket 
nerve  Is  very  sensitive  with  most  people. 
This  exception  is  overruled. 

The  last  exception  remaining  la  the  twelfth, 
and  is  in  these  words:  "In  not  giving  the 
several  plaintiffs  judgments  against  the  de- 
fendant Cloud  for  the  several  amounts  ad- 
mitted to  be  due  and  owing  to  them  re- 
spectively by  the  said  defendant"  The  dr- 
cult  judge  did  not  directly  name  this  matter 
In  his  decree.  It  must  be  answered  that 
where  he  ordered  the  action  dismissed  he 
Included  in  such  order  or  judgment  a  denial 
of  judgments  to  these  plaintiffB  respectively. 
Ordinarily,  in  these  actions,  judgment,  when 
prayed  for,  as  in  this  Instance,  against  the 
debtor,  would  be  rendered.  There  was 
proof  here  by  some  of  plaintiffs'  own  testi- 
mony that  a  suit  was  i>ending  in  North  Caro- 
lina in  tiiese  same  demands  between  the 
same  parties,  and  also  some  testimony  that 
the  plaintiffB  Adler  &  Co.  and  the  Empire 
Novelty  Company  had  assigned  their  claims, 
and  their  assignees  had  accepted  under  this 
assignment  Under  such  circumstances  we 
can  very  well  understand  why  the  circuit 
judge  declined  to  give  judgment  here. 
However,  in  the  abundance  of  caution.  In 
affirming  the  judgment  of  the  circuit  court, 
we  will  do  80,  except  as  to  the  right  of  the 
plaintiffs  to  obtain  herein,  if  they  can  show 
themselves  entitled  thereto,  judgments 
against  the  defendant  J.  B.  Cloud  on  their 
respective  demands.  We  could  well  wish 
that  all  parties  would  accept  the  asslgnmeint 
v.20s.fi:.no.lS— 26 


and  share  In  Its  benefits;  but  that  is  not  our 
business.  It  is  only  the  expression  of  a 
hope.  It  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  affirmed, 
but  without  prejudice  td  the  rights  of  plain- 
tiffs to  apply  for  judgments  In  this  actios 
against  J.  S.  Cloud  on  their  respective  d*> 
mandB. 

McIYBB,  C.  3.,  concurs. 


(42  S.  C.  511) 

CliBMSON  AGRICULTURAL  COLLBGB 

OP  SOUTH  CAROLINA  v. 

PICKENS  et  al. 

i(Snpreme  Court  of  South  Carolina.     Nor.  26, 
1894.) 

FoaBci.ost;RB  or  MoRTOAas  —  Bbbviob  bt  Pdbu- 

OATION— SDFriClE.NCr  —  UOTION  TO    SbT  ABIDB 

Balk— Recitals  in  Dbchbe— Cohclcsivekess. 

1.  On  foreclosure  of  realty,  where  defend- 
ant, a  nonresident,  is  served  by  publication,  i\ 
is  uanecessaiT  to  comply  with  the  requirement 
of  Code,  {  156,  that  the  summons,  as  pablished, 
shall  state  the  time  and  place  of  filing  the  com- 
plaint, if  the  defendant  is  famished  witii  a 
copy  of  the  complaint,  as  well  as  the  sammons. 

2.  The  affidavit  on  which  the  order  of  pnb- 
lication  is  based  is  not  insnfficient  for  want  of 
venne,  or  for  failing  to  state  facts  showing  the 
court's  jnrlsdictioD  of  the  snbject-matter,  where 
reference  is  made  therein  to  the  compiaiuR. 
which  shows  such  jurisdiction. 

3.  The  order  of  publication  of  the  clerli  i» 
valid,  though  bearing  neither  date  nor  seal. 

4.  The  examination  on  oath  of  the  plain- 
tiff in  snch  proceedings,  respecting  the  amount 
due  him  on  his  demand,  required  by  Code,  par. 
267,  before  the  rendition  of  judgment  there- 
for, will  be  presnmed  to  have  been  made,  in 
the  absence  of  evidence  to  the  contrary,  on  mo- 
tion to  Bet  aaide  the  judgment 

6.  Nor  is  the  omission  to  sign  the  com- 
plaint or  file  a  notice  of  lis  pendens  ground  for 
granting  snch  a  motion. 

6.  Recitals  in  a  decree  in  a  foreclosure  pro- 
ceeding referring  the  case  to  a  master  to  com- 
pute Interest,  that  "on  hearing  the  pleadings  in 
this  case,  and  the  proof  of  service  of  defendant 
by  publication  of  the  summons  and  affidavit, 
and  mailing  a  copy  of  the  sammons  and  com- 
plaint to  the  defendant,  it  is  ordered,"  etc.,  are 
sufficient,  on  a  motion  to  set  aside  the  judg- 
ment and  sale,  to  show  that  there  was  satis- 
factory evidence  before  the  judge  of  the  publi- 
cation of  the  summons  according  to  law,  and 
of  the  mailing  of  copies  of  the  summons  and 
complaint  to  defendant 

Appeal  from  common  pleas  circuit  court 
of  Anderson  county;  L  D.  Witherspoon, 
Judga 

Action  by  Clemson  Agricultural  College  of 
South  Carolina  against  Samuel  M.  Pickens 
and  Samuel  McCrary  to  foreclose  a  mort- 
gage. A  judgment  of  sale  was  rendered  in 
favor  of  plaintiff.  Defendant  Samuel  M. 
Pickens  moved  to  set  aside  the  service  of 
the  summons,  order  of  reference,  master's 
repwit,  and  judgment  of  foreclosure  and 
sale  of  the  property.  From  an  order  over- 
ruling the  motion,  defendant  Pickens  ap- 
peals.   Affirmed. 

Trlbble  &  Prince,  for  m>peUant  O.  W. 
BuduKum,  Atty.  Gen.,  and  3.  B.  Breazeale, 
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(or  respondent  Olemaon  Agrlcnitnral  CoDege 
of  South  Carolina.  Murray  ft  Watklns,  for 
reepondent  S.  McCrary. 

McIVER,  O.  J.  On  the  0th  of  February, 
1894,  the  appellant,  Pickens,  serred  upon 
the  attorneys  for  the  plalntlfT,  and  Samuel 
McCrary,  who  had  become  the  purchaser 
at  the  sale  hereinafter  mentioned,  a  notice 
of  a  motion,  together  with  the  affldavits  of 
said  Plckeus  and  R.  W.  Simpson,  president 
of  the  board  of  trustees  of  the  Clemson 
Agricultural  College  of  South  Carolina,  and 
a  certificate  of  the  master  for  Anderson 
county,  copies  of  which  are  set  out  in  the 
case,  "to  set  aside  the  suj^sed  service  of 
the  summons,  order  of  reference,  master's 
report.  Judgment  of  foreclosure,  and  sale  of 
property  thereimder,"  in  the  case  of  Clem- 
son Agricultural  College  of  South  Carolina 
T.  Samuel  AL  Pickens.  This  motion  was 
heard  by  his  honor.  Judge  Witberspoon, 
upon  the  mipers  thus  served,  together  with 
the  affidavits  of  H.  H.  Bleaae  and  Q.  P. 
Browne,  copies  of  which  are  likewise  set 
out  in  the  case,  on  the  17th  of  February, 
1894,  who  rendered  his  decree,  in  which  .'le 
says:  "While  there  are  many  irregularities 
patent  upon  the  face  of  the  proceedings,  I 
think  there  ia  enough  to  show  substantial 
compliance  with  the  statute  as  to  the  serv- 
ice of  nonresidents,  and  with  the  order  of 
Judge  Wallace  reciting  the  facts  necessary 
to  give  Jurisdiction.  I  must  hold  that  the 
court  had  Jurisdiction  of  the  person  of  de- 
fendant, and  of  the  subject-matter  of  the 
action."  He  therefore  rendered  Judgment  re- 
fusing the  motion,  and  from  such  judgment 
the  defendant  Pickens  appeals,  upon  the 
grounds  set  out  in  the  record,  which  need 
not  be  set  out  here,  an  the  only  question  in 
the  case  is  whether  the  record  in  the  ca«e 
of  Clemson  Agricultural  College  of  South 
Carolina  v.  Samuel  H.  Pickens  shows  on  its 
face  that  the  court  nevtf  acquired  Jurisdic- 
tion of  the  person  of  the  defendant  in  that 
case,  in  which  the  Judgment,  as  well  as  the 
proceedings  thereunder,  is  impeached;  for 
while  there  are  many  other  irregularities 
disclosed  by  that  record,  they  cannot  afTect 
the  question  which  we  are  called  upon  to 
determine,  except  In  so  far  as  they  show 
that  the  defendant  would  have  had  a  good 
and  valid  defense  if  he  had  been  allowed 
the  opportunity  to  present  the  same,  by  be- 
ing properly  made  a  party  to  that  action. 

From  that  record,  as  set  out  in  the  case, 
it  appears  that,  in  a  case  entitled  Clemson 
Agricultural  College  of  South  Carolina  v. 
Samuel  M.  Pickens,  a  summons  was  filed 
in  the  clerk's  office  in  Anderson  county  on 
the  9th  of  February,  1893,  and  lodged  on 
the  same  day  with  the  sheriff  of  that  county, 
addressed  to  Samuel  M.  Pickens,  calling  upon 
him  *^  answer  this  complaint  in  this  ac- 
tion, of  wlilch  a  copy  Is  herewith  served 
upon  yon."  Upon  this  summons  the  sheriff 
endorsed  tha  foUowinc  retarm,  dated  18th 


April,  1893:  "Rie  defendant  Is  non  est  In- 
ventus in  my  county,  but,  am  informed,  re- 
sides now  in  Elberton,  Georgia." 

Next,  we  find  a  paper  piirp<«tlnx  to  be  a 
complaint  in  said  action,  but  not  signed 
by  either  plaintiff  or  Its  attorney,  filed  in 
the  office  of  aald  clerk  on  the  9th  of  Febru- 
ary, 1893,  for  the  foreclosure  of  a  mortgage 
of  certain  real  estate  In  AndersMi  county, 
executed  by  defendant  to  one  Thomas  Q. 
Clemson  on  the  SOQx  of  December,  1887, 
and  given  to  secure  the  paymmt  of  a  note 
made  to  said  Clemson  by  the  defendant  on 
the  20th  September,  1887,  and  payable  on 
the  Ist  December,  1888,  for  the  sum  of 
$1,000.  This  so-called  complaint  alleges 
that  said  Olemson,  by  his  last  will  and  tes- 
tament, duly  admitted  to  probate,  devised 
and  bequeathed  all  his  real  and  personal 
estate,  including  said  note  and  mortgage, 
to  the  state  of  SouHt  Carolina,  for  tlie  par- 
pose  of  establishing  an  agricultural  o^ege: 
that  the  state  duly  accepted  said  devise  and 
bequest,  and  duly  complied  with  the  condi- 
tions thereof,  by  the  act  of  27th  December, 
1889,  "whereby  said  state  became  the  owner 
of  the  within-named  note  and  mortgage, 
which  by  aald  act  was  vested  in  the  plain- 
tiffs as  herein  mentioned";  that  by  said 
act  the  trustees  of  said  college  wse  incor- 
porated as  a  body  politie  and  craporate  un- 
der the  name  and  style  of  the  Olemson  Agri- 
cultural College  of  South  Carolina,  with 
power  to  sue  and  be  sued;  and  the  prayer 
was  for  a  sale  of  the  mortgaged  pronlses, 
application  of  proceeds  to  the  payment  of 
said  debt,  and  that  executlcm  be  awarded 
against  defendant  for  any  deficiency.  This 
complaint  purports  to  be  verified  by  the  affi- 
davit of  W.  T.  C.  Bates,  described  as  "plain- 
tiff In  this  action."  We  also  find  the  follow- 
ing indorsement  on  the  summons  above  men- 
tioned: "SbwUrs  Certificate  of  Sorice. 
Olemson  Agricaltnral  OoUege  of  South  Caro- 
lina, Plaintiff,  v&  Saml.  M.  Pickens,  De- 
fendant State  of  South  Carolina,  County  of 
Anderson.  I  hereby  certify  that  on  the  20th 
day  of  April,  A.  D.  1898,  at  Anderson  OH.,  S. 
O.,  I  deposited  In  the  postKifilce,  directed  to 
Samuel  M.  Pickens,  defendant  above  named, 
at  Elberton,  Cte.,  a  eo^y  of  the  snnunons 
and  complaint  in  this  action,  and  pr^^tiUd 
the  postage  thweon  in  fnlL  Sworn  to  be- 
fore me  this  20th  of  April,  1898.  Jna  a 
Watklns,  O.  O  P.  &  O.  &  [Signed]  Bl.  B. 
O&ines,  Sheriff  of  Anderson  County." 

We  next  find  the  foUowing  statement  made 
in  the  case:  '^  the  <derk's  office^  among 
the  papers,  is  a  papw,  not  attached  to  any 
other  papw,  of  which  the  following  Is  a 
copy:  'South  Carolina,  Richland.  Pwson- 
ally  iy>peared  W.  T.  O.  Bates,  who,  being 
duly  sworn,  deposes  and  says  that  he  is  the 
state  treasurer  of  the  state  of  South  Oaro- 
lina,  and  that,  as  such  treasurw,  he  Is  In 
charge  of  the  evidence  of  indebtedness  now 
claimed  by  the  Clemson  Agricultural  Col- 
lege of  Sontb  Carolina  from  Samuel  K.  Plck- 
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eoo,  whlcb  said  efvidence  of  indebtedness 
came  through  a  beqnest  of  the  late  Thomas 
G.  Clemaon,  deceased,  to  .the  state  of  South 
Carolina,  for  certain  purposes.  In  said  will 
of  Thomas  G.  Clemson  more  particularly 
mentioned;  that  a  cause  of  action  exists 
against  the  said  Samuel  M.  Pickens,  in  favor 
of  said  Clemaon  Agricultural  College  of 
South  Carolina,  and  that  the  same  is  now 
due,  as  upon  a  reading  of  the  complaint  in 
the  action  will  more  fully  appear;  that  the 
action  Is  brought  for  a  foreclosure  of  a  mort- 
gage, and  for  Judgment  for  the  amount  due 
and  costs,  the  barring  of  the  equity  of  re- 
demption, and  the  sale  of  the  premises;  that 
he  is  Informed  and  verily  believes  the  said 
Samuel  M.  Pickens  has  left  the  said  state, 
and  his  residence  cannot,  with  due  diligence, 
be  found  by  your  deponent,  nor  ascertained 
by  him,  and  Is  not  known  by  him,  but  is  in- 
formed that  be  is  in  Elberton,  Georgia. 
Wherefore,  deponent  prays  that  an  order 
may  be  made,  directing  the  service  of  the 
summons  by  the  publication  in  a  newspaper, 
as,  in  the  opinion  of  the  clerk,  would  be  most 
likely  to  give  him  notice,  once  a  week  for 
six  weeks.' "  This  affidavit  was  sworn  to  In 
the  usual  form  on  the  17th  of  April,  1893. 

It  Is  further  stated  in  the  case  that  "on 
the  same  sheet  of  paper,  but  without  any 
statement  of  a  case  pending  In  any  court, 
appears  the  following:  'South  Carolina,  An- 
derson County.  It  appearing  to  me  that  a 
cause  of  action  exists  against  the  defendant 
Samuel  M.  Pickens,  in  favor  of  the  Clemson 
Agricultural  College  of  South  Carolina,  and 
that  his  residence,  with  reasonable  diligence, 
cannot  be  found,  and  Is  unknown,  but  be- 
lieved to  be  in  Elberton,  Georgia,  and  the 
proper  showing  having  been  made,  and  be- 
ing satisfied  by  the  allegations  of  the  fact, 
I  do,  on  motion  of  D.  H.  Townsend,  attorney 
general,  for  the  plaintiff  in  said  cause,  order 
that  the  service  of  the  summons  be  made 
upon  the  said  Samuel  M.  Pickens  by  due 
advertisement  and  publication  of  the  sum- 
mons in  the  People's  Advocate,  a  weekly 
newspaper  published  in  the  town  of  Ander- 
son, for  the  term  of  six  weeks,  being  insert- 
ed once  a  week  for  the  time  mentioned,  and 
a  copy  of  the  STunmons  and  complaint  be 
mailed  to  his  address,  at  Elberton,  Georgia. 
[Signed]  Jno.  C.  Watklns,  Clerk  of  Court, 
Anderson  Co.,'— without  a  seal  or  a  date, 
but  on  the  back  thereof  the  following  in- 
dorsement appears:  'Recorded  in  the  Minute 
Book,  No.  8,  page  139,  this,  the  21st  day  of 
June^  1893,  and  certified  ta  [Signed]  Jno. 
C.  Watklns,  C.  C  O.  P.' " 

There  also  api>eax8  among  the  papers  an- 
other summons,  entitled  as  follows:  "State 
of  South  Carolina,  County  of  Anderson,  Court 
of  Common  Pleas.  The  Clemson  Agricul- 
tural College  of  South  Carolina,  Plaintiff,  va 
Samuel  M.  Pickens,  Defendant  Summons 
for  ReUef.  (Complaint  Filed),"— which  is 
addressed  to  the  said  Samuel  M.  Pickens, 
calling  upon  him  "to  answer  the  complaint 


in  this  action,  which  baa  this  day  been  filed 
in  the  office  of  the  clerk  of  court  tor  Ander- 
son county,"  and  bearing  date  the  18th  of 
April,  1893.  It  is  further  stated  in  the  case 
that:  "There  is  no  complaint  and  summons 
filed  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  for  Anderson  county.  In  said 
case,  other  than  the  summons  and  com- 
plaint filed  February  9,  1893,  on  which  the 
affidavit  of  the  sheriff  is  made.  There  was 
no  notice  of  the  pendency  of  said  action 
filed  in  said  cause." 

Upon  this  record,  of  which  we  have  made 
a  full  statement,  the  case  came  before  his 
honor,  Judge  Wallace,  at  the  October  term 
for  1893,  and  on  the  2d  of  November,  1893, 
he  granted  an  order,  in  a  case  entitled, 
"Clemson  Agricultural  College  of  South  Caro- 
lina, Plaintiff,  vs.  Samuel  M.  Pickens,  De- 
fendant Complaint  for  Foreclosure  Seal 
Property,"— whlcb  order  is  as  follows:  "On 
hearing  the  pleadings  in  this  case,  and  the 
proof  of  service  of  defendant  by  publication 
of  the  summons  and  affidavit  mailing  a  copy 
of  the  summons  and  complaint  to  the  de- 
fendant, at  Elberton,  Ga.,  Us  place  of  resi- 
dence, and  it  appearing  by  affidavit  that  no 
answer  or  demurrer  has  been  served  upon 
the  plalntlirs  attorneys.  It  Is  ordered  that 
It  be  referred  to  the  master  to  compute  the 
Interest  on  plaintiCTs  demand,  and  to  report 
the  amount  due  thereon,  with  leave  to  report 
any  special  matter."  Then  follows  the  re- 
port of  the  master,  filed  2d  November,  1893, 
ascertaining  the  amount  due  on  the  mort- 
gage debt  upon  which  Judgment  of  fore- 
closure and  sale,  in  the  usual  form,  was 
rendered  on  tlie  same  day.  Under  this  judg- 
ment the  land  was  sold  on  sales  day  in  De- 
cember, 1893,  and  bid  off  by  defendant  Mc- 
Crary  ft>r  the  sum  of  $300;  and  be,  having 
compiled  with  the  terms  of  the  sale,  has  re- 
ceived titles  from  the  master,  and  has  gone 
Into  possession  of  the  land. 

Our  inquiry  is  whether  the  record  shows 
on  its  face  that  the  court  never  acquired 
Jnilsdlctlon  of  the  person  of  the  absent  de- 
fendant, Pickens;  for,  if  it  does,  then  the 
whole  proceeding  Is  void,  but  if  this  record 
only  falls  to  show  that  certain  steps  neces- 
sary to  be  taken.  In  order  to  acquire  Juris- 
diction, were  taken,  then  such  defect  will 
be  cured  by  the  recitals  in  the  order  of  2d 
November,  1893,  set  out  above.  Section  156 
of  the  Code  prescribes  the  mode  in  which 
a  nonresident  of  this  state,  who  has  property 
therein,  may  be  made  a  party  to  an  action, 
where  the  court  has  Jurisdiction  of  the  sub- 
ject of  the  action.  This  mode  Is  compre- 
hensively called  "Service  by  Publication," 
and  that  section  of  the  Code  proceeds  to  de- 
clare how  such  service  may  be  legally  made. 
Without  quoting  all  of  the  provisions  of  the 
section  referred  to,  it  will  be  sufficient  to  say 
that  the  following  are  the  requisites  for  such 
service;  at  least,  so  far  as  the  facts  disclosed 
by  the  record  In  this  case  render  it  neces- 
sary to  state  such  requisites:    (1)  It  must  be 
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made  to  appear  by  affidavit,  to  the  satisfao- 
tlon  of  the  clerk,  that  the  person  to  be  served 
cannot,  after  dne  diligence,  be  found  within 
the  state.  (2)  That  a  cause  of  action  exists 
against  the  defendant,  in  respect  to  whom 
the  service  Is  to  be  made.  When  these  facts 
are  made  to  appear,  then  the  clerk  may 
grant  an  order  that  the  service  be  made  by 
publication  of  the  summons.  Then  the  sec- 
tion proceeds  to  prescribe  how  such  order  of 
publication  shall  be  made,  as  follows:  (1) 
The  order  shall  direct  the  publication  to  be 
made  in  one  newspaper,  to  be  designated  by 
the  clerk  as  most  likely  to  give  notice  to  the 
person  to  be  served,  for  such  a  length  of  time 
as  may  be  deemed  reasonable,  not  less  than 
once  a  week  for  less  than  six  weeks.  (2) 
The  order  shall  also  direct  a  copy  of  the 
summons  to  be  forthwith  deposited  In  the 
post  office,  directed  to  the  person  to  be 
served,  at  his  place  of  residence,  unless  it 
appear  that  such  residence  is  neither  known 
to  the  party,  nor  can,  by  reasonable  dili- 
gence, be  discovered.  (3)  Where  publication 
Is  made,  the  complaint  must  be  first  filed, 
and  the  summons,  as  published,  must  state 
the  time  and  place  of  such  filing. 

Now,  as  it  is  conceded  that  the  defendant 
Is,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  a  nonresident  of  this 
state,  and  as  it  is  manifest  that  such  defend- 
ant owned  real  property  in  this  state,  which 
was  the  subject  of  the  action,  of  which  the 
court  could  take  jurisdiction  so  soon  as  it 
has  acquired  Jurisdiction  of  the  person  of  the 
defendant  by  proper  service  by  publication, 
the  practical  Inquiry  is  whether  the  record, 
aa  set  forth  in  the  case,  shows  on  its  face 
that  the  court  did  not  acquire  jurisdiction  of 
the  person  of  defendant,  and  not  whether 
snch  record  la  defective  in  showing  that  all 
of  the  steps  necessary  to  acquire  jurisdiction 
had  been  taken;  for,  as  we  have  said.  If  there 
are  any  such  defects  in  the  record,  tiie  re- 
dtala  in  Judge  Wallace's  order  of  the  2d  of 
November,  tSSa,  must  be  regarded  as  sup- 
plying such  defects.  Those  recitals  must  be 
considered  safflcient  to  show  that  Judge  Wall- 
ace had  before  him,  at  the  time  he  granted 
that  order,  satisfactory  evidence  of  the  pub- 
lication of  the  summons  according  to  law, 
and  of  the  mailing  of  copies  of  the  summons 
and  complaint  to  the  defendant  at  his  place 
of  residence  in  the  state  of  Georgia,  for  others 
wise  he  conld  not  have  granted  the  order. 
For  ^cample,  in  the  record  as  set  out  in  the 
case,  we  find  no  evidence,  by  affidavit  or 
otherwise,  that  the  summons  was  in  fact  pub- 
lished in  the  People's  Advocate  once  a  week 
for  six  weeks,  and  yet  we  must  presume  that 
Jud^  Wallace  had  before  him  evidence  suffi- 
cient to  satisfy  him  of  that  fact;  and  this 
presumption  is  aided  by  the  affidavits  of 
Blease'  and  Browne,  submitted  at  the  hearing 
of  this  motion,  to  the  effect  that  prior  to  the 
October  term,  1893  Cthe  term  at  which  Judge 
Wallace's  order  was  made),  the  publisher  of 
tb*  People's  Advocate  had  made  an  affidavit 


that  the  sammons  had  been  published  for  the 
requisite  time.  The  proper  inference  would 
be  that  Judge  Wallace  bad  this  affidavit  be- 
fore him,  and  the  same  was  subsequraitly 
lost. 

Recurring,  then,  to  the  inquiry  whether  the 
record,  as  set  out  In  the  case,  shows  affirm- 
atively that  any  of  the  steps  requisite  to  se- 
cure a  service  by  publication  were  omitted, 
we  are  constrained  to  say  that  we  do  not 
think  so.  While  the  record  does  disclose 
many  Irregularities,  they  are  nothing  but 
irregularities,  and  are  not  fatal  to  the  Ju- 
risdiction. It  seems  to  be  assumed,  in  the 
argument  of  counsel,  that  the  sammons 
found  among  the  papers  (bow  It  got  there  is 
not  explained),  bearing  date  18th  April,  1893, 
was  the  summons  which  was  in  fact  publish- 
ed. But  we  find  in  the  record  no  evidence 
whatever  upon  which  to  base  such  assump- 
tion. On  the  contrary,  as  it  seems  to  us, 
all  the  evidence  furnished  by  the  record  in- 
dicates that  the  summons  which  was  in  fact 
published  was  the  summons  bearing  date 
5th  of  February,  1893,  and  ffied  with  the  com- 
plaint on  the  9th  February,  1893.  That  sum- 
mons bears  the  indorsement  of  the  return  of 
the  sheriff  of  non  est  inventus,  and  also  the 
indorsement  of  the  mailing  oi  a  copy  of  tbe 
summons  and  complaint  in  this  action,  which 
Is  entitled  "Olemson  Agricultural  College  of 
South  Carolina  v.  Samud  M.  Pickens,"  while 
the  summons  dated  18th  April,  1893,  Is  enti- 
tled In  the  name  of  a  dtfTerent  plaintiff, 
"The  Clemson  Agricultural  College  of  South 
Carolina,"  was  never  lodged  in  the  sheritTs 
office,  nor  was  it  ever  filed  In  the  clerk's 
office,  so  far  as  appears.  It  Is  true  that  the 
difference  in  the  name  of  the  plaintiff  Is  very 
slight,— only  the  addition  of  the  word  "The," 
—yet,  as  a  corporation  can  only  be  recognized 
in  law  by  the  name  assigned  to  it  by  its 
charter,  we  do  not  see  by  what  authority  a 
court  could  disregard  the  name  which  the 
legislature  has  seen  fit  to  assign  to  a  corpora- 
tion. Certainly,  the  appellant  can  make  no 
objection  to  the  court  observing  this  slight 
difference  in  the  name,  as  be  makes  a  point 
on  It  in  his  argument  here.  But  as  there  is 
no  foundation  for  the  assumption  that  the 
summons  bearing  date  18th  April,  1893,  was 
the  summons  actually  published,  all  of  appel- 
lant's argument  based  upon. that  assump- 
tion becomes  inapplicable. 

It  is  contended  that  the  affidavit  of  W.  T. 
C.  Bates,  upon  which  the  order  of  publica- 
tion was  asked  for,  shows  on  Its  face  that 
it  was  insufficient  (1)  because  It  is  without 
venue;  (2)  because  It  fails  to  state  facts 
showing  that  the  conrt  had  Jurisdiction  of 
the  subject-matter  of  the  action.  As  to  the 
matter  of  venue,  we  do  not  think  the  objec- 
tion can  be  sustained.  While  it  is  true  that 
there  are  cases  in  which  a  venue  has  been 
held  essential  to  the  validity  of  an  affidavit 
there  are  other  cases  which  bold  the  contrary 
(see  1  Am.  &  Eng.  Enc.  liaw,  311);  and  we 
are  disposed  to  foUow  the  latter,  eq>ecIaU) 
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In  a  case  like  ttaia,  where  the  only  defect  is ' 
in  4he  omission  of  tbe  word  "Oonnty"  after 
tbe  Word  "Richland."  The  other  objection 
Is  met  by  the  reference  to  the  complaint.  In 
th«  afBdavit,  the  allegations  of  which  are 
amply  sufficient  to  show  that  the  court  had 
Jurisdiction   of  the  subject  of  the  action. 

Again,  It  Is  objected  that  the  order  of  pub* 
UcatLou  is  without  either  date  or  seal,  and  U 
not  entitled  In  any  case.  We  know  of  no 
law  which  renders  either  a  date  or  a  seal 
«ssentiai  to  the  validity  of.  such  an  order; 
uid;  as  to  the  objection  baaed  upon  the  want 
of  a  title  in  any  case,  it  Is  sufficient  to  say 
that  we  find  it  as  a  part  of  the  record  In  this 
case,  and  so  set  forth  In  the  case. 

In  regard  to  the  objection  that  the  sum- 
mons filed  9th  February,  1883,  does  not  state 
when  and  where  the  complaint  was  filed,  as 
required  by  section  158  of  the  Code,  It  seems 
to  us  that  this  requirement  is  only  for  the^ 
purpose  of  Informing  the  absent  defendant 
where  he  can  find  a  more  detailed  statement 
of  the  claim  made  against  him  than  Is  fur- 
nished by  the  summons;  and  therefore 
where,  as  in  this  case,  the  defendant  was 
furnished  with  a  copy  of  tbe  complaint  as 
well  as  the  summons,  there  can  be  no  possi- 
ble reason  for  insistfng  upon  a  compliance 
with  such  requirement  Especially  is  this 
so  where,  as  In  the  present  ease,  there  is 
good  reason  to  beUeve  that  the  defendant 
actually  received  a  copy  of  the  complaint; 
for  it  will  be  observed  tiiat  while  the  de- 
fendant. In  his  affidavit  submitted'  in  sup- 
port <ft  this  motion,  does  deny  that  he  ever 
received  a  copy  of  the  summons  dated  18th 
April,  1883,  he  does  not  deny  receiving  a 
copy  of  the  summons  and  complaint  filed 
8tli  February,  1883,  -mailed  to  him  by  the 
shertir. 

Again,  H  is  contended  that  tbe  record  tM» 
t»  show  that  the  court  required  the  pliUntllt 
or  his  agent  to  be  examined  under  oath 
touching  any  payments  that  may  have  been 
made  to  the  plaintiff,  or  to  any  one  for  his 
use,  as  required  by  sectkm  267  ef  the  Code 
and  rule  52  of  the  circuit  court,  but  simply 
referred  It  to  the  Clerk  to  compute  the  inter- 
est on  plaintiff's  demand,  and  report  the 
amount  due  thereon.  In  the  first  place,  we 
think  It  very  questionable  whether  this  ob- 
jection presents  a  jurisdictional  question. 
But.  in  tbe  second  place,  this,  at  most,  is  a 
mere  omission,  and  does  not  afflrmativdy 
show  any  Jurisdidional  error;  for,  from  all 
that  appears,  it  may  be  that  the  judge  did 
requit«  the  agent  of  the  plaintiff  to  be  ex- 
amined before  the  court  touching  any  pay>- 
meiiits  that  may  have  t>een  made,  and  refM^ 
red  It  to  the  clerk  simply  to  compute  the 
Interest,  and,  In  the  absence  of  any  evidence 
to  flie  contrary,  we  ar6  bound  to  assume  that 
be  did  what  his  duty  required  him  to  do. 

At!  to  tbe  omission  to  sign  the  complaint, 
and  to  file  notice  of  the  pendency  of  tbe  ac- 
tion, as  well  as  all  Other  objections  not  spe- 
dflcally  noticed,  we  do  not  think  they  can 


arai]  the  appellant  In  a.  proceeding  of  this 
kind. 

In  the  view  which  we  have  tal>.en  of  the 
case,  the  question  raised  by  the  counsel  for 
the  purchaser,  as  to  whether  his  title  could 
be  set  aside  under  a  motion,  or  whether  an 
action  is  not  necessary,  does  not  arise,  and 
has  not,  therefore,  been  considered.  Nor 
have  we  considered  the  question,  which  has 
not  been  argued,  whether  the  appellant  has 
the  right  to  set  aside  so  much  of  the  Judg- 
ment as  purports  to  authorise  the  plaintiff  to 
Issue  execution  against  appellant  personally 
for  any  balance  which  Is  left  unpaid  by  the 
proceeds  of  the  sale  of  the  mortgaged  prem- 
ises. The  Judgment  of  this  court  is  that  the 
order  appealed  from  be  affirmed,  without 
prejudice  to  the  right  of  the  appellant,  if  he 
shall  be  so  advised,  to  demand  that  he  be  re- 
lieved from  so  much  of  the  Judgment  as  is  a 
personal  Judgment  against  him  for  the  de- 
ficiency. 

POPB,  J.,  ooncnrs. 
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(Supreme  Court  of  South   Carolina.    Nov.  t, 
1894.) 

FBAUnnLENT  CONVBTXKCE  —  HCSBAHD  TO  WiFl— 
PREFBBKNOE  OF  CbESITOB — EVIDBNCK. 

1.  The  supreme  court  will  not  reverse  a 
finding  of  fact  by  a  judge  sitting  as  a  chancel- 
lor, where  there  is  testimony  to  support  it,  un- 
less the  overwhelmiag  w^gbt  of  evidence  U 
against  It 

2.  One  whose  lands  are  mortgaged  for 
amounts  exceeding.  seven-elghAa  of  his  own 
valuation,  and  who  has  but  little  personal  prop- 
erty, and  whose  debts,  including  the  mortgages, 
exceed  the  value  of  both  bis  real  and  personal 
property,  is  ins<riTent 

8.  A  finding  that  a  mortgage  wss  not  mads 
in  good  faith  will  not  be  disturbed  on  appeal, 
where  It  was  from  an  Insolvent  husband  to  his 
wife,  who  knew  of  his  insolvency,  and  was  ex- 
ecuted shortly  after  tbe  bu8l>and's  daughter 
threatened  to  sue  him  for  money  due  from  him 
as  her  guardian,  and  there  was  included  In  the 
mortgage  over  $2,000  more  than  was  due  the 
wife. 

.4.  A  finding  ihmt  a  mortgage  of  land  waa 
an  assignment  by  the  mortgagor  of  his  propertf 
to  one  creditor  to  the  exclusion  of  other  cred- 
itors, within  the  prohibitldn  of  Oen.  St  |  2146, 
will  not  be  distnnied  when  it  appears  that  tiie 
mortgage  covered,  all  of  the  mortgagor's  land, 
and,  with  other  mortgage's  on  the  land,  amount- 
ed to  over  seven-eighths  of  its  valne,  and'  there 
was  no  other  property  out  of  which  crsditots 
for  over  $4,000  could  collect  their  claims. 

6.  A  finding  that  a  mortgage  was  given  to  . 
delay  and  defraud  creditors  is  Justified  by  evi- 
dence that  it  was  given  by  an  insolvent  to  his 
wife,  who  knew  of  his  msolvenC7,  in  settle- 
ment of  an  ouen  account  between  them,  ex- 
tending over  13  years;  that  it  embraced  all  his 
land,  and  was  made  after  the  husband's  daugh- 
ter had  threatened  to  sue  liim  for  guardianship 
funds,  and  the  mortgage,  with  other  mortgages 
on  the  land,  amounted  to  over  seven-eighths  of 
its  value,  at  his  own  estimate,  and  there  was 
nothing  else  out  of  wUch  creditors  for  over 
$4,000  could  collect  their  daima 

Appeal  from  common '  plau  eir(*nit  court 
of  Lexington  connty;  L.  B.  Fraaer,  Judgeu 
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Action  by  Sarah  A.  BUtcbeU  against  John 
A.  3.  Mitchell  and  others  to  foreclose  four 
mortgages.  From  a  Judgment  denying  the 
foreclosnre  of  one  of  the  mortgages,  plain- 
tiff appeals.    Affirmed. 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

"This  is  an  action  brought  by  Sarah  B. 
MltcheU,  wife  of  J.  A.  Jeter  MltcheU,  against 
her  husband,  to  foreclose  certain  mortgages 
she  holds  against  his  real  estate.  To  this 
action  certain  Judgment  and  mortgage  cred- 
itors of  the  said  3.  A.  J.  MltcheU  are  made 
parties  defendant  To  the  salt  to  foreclose 
these  defendants  aver  against  the  plaintiff 
that  her  mortgage  dated  8d  November,  1887, 
glyen  to  secure  a  bond  of  that  date  for  the 
sum  of  five  thousand  flve  hundred  and  twen- 
ty-five 34-100  dollars  ($5,525.34),  is.  as  against 
the  defendant  judgment  creditors,  fraudu- 
lent and  void— First,  upon  the  ground  that  it 
is  tantamount  to  an  assignment  under  sec- 
tion 2014  of  the  General  Statutes  and  gives 
nndne  preference  to  one  creditor  over  all 
others;  secondly,  that  If  it  be  not  an  assign- 
ment, within  the  purview  of  the  said  act. 
It  Is  nevertheless  an  undue  preference,  and 
fraudulent  as  to  these  Judgment  creditors. 
The  Issues  of  law  and  fact  were  referred  to 
J.  Brooks  Wingard,  as  special  referee,  with 
directions  to  report  to  the  court  his  findings 
of  fact  and  conclusions  of  law.  Upon  the 
coming  in  of  that  report,  exceptions  thereto 
were  filed  by  the  said  Judgment  crediton^ 
and  the  cause  was  heard  before  me  upon  ex- 
ceptions to  said  report  The  special  referee 
sustained  this  mortgage  of  the  husband  to 
the  wife  as  a  valid  security,  and  recommend- 
ed the  foreclosnre  and  sale  of  the  property 
covered  by  that  and  the  other  mortgages  In 
the  case.  Upon  the  bearing  of  the  cause,  I 
became  satisfied  that  the  aforesaid  bond  of 
November  8,  1887,  was  excessive  In  amount 
and  should  be  greatly  reduced,  as  was  pro> 
posed,  and  so  announced  myself  to  sustain 
the  reiK>rt  of  the  referee,  except  in  this  par- 
ticular; but  a  more  careful  consideration  of 
the  testimony  and  examination  of  the  au- 
thorities has  satisfied  me  that  this  is  an  er^ 
roneous  view. 

"The  question  first  to  be  determined  is 
whether  J.  A.  J.  Mitchell,  at  the  time  he  gave 
this  bond  to  his  wife,  was  Insolvent  This 
question  was  not  decided  by  the  referee. 
I  am  satisfied  from  the  testimony  that  at 
that  time  he  was  insolvent  and  that  his  in- 
solvency was  known  to  himself,  and  also  to 
the  platntlfl.  He  owned  about  two  hundred 
and  fifty  dollars  9250)  worth  of  personal 
jfroperty,  and  two  tracts  of  land,— the  home 
tract  consisting  of  350  acres,  which  be  val- 
ued at  eighteen  dollars  per  acre,  and  another 
tract  of  400  acres,  valued  by  himself  at 
elgheeen  hundred  dollars  ($1,800).  These 
valuations  are  very  full,  but  even  at  this 
valuation  of  his  property,  bis  debts  exceeded 
It  The  bond  to  his  wife  is  made  up  of 
various  amounts  of  money,  which  be  Is  said 


by  himself  and  his  wife  to  have  collected, 
as  her  agent  from  her  various  sonroea  of 
property  and  income.  They  were  married  la 
1872.  In  the  year  1874  he  collected  for  her 
an  interest  In  taxes  amounting  to  six  hun- 
dred dollars  ($600).  In  1881  he  collected  for 
her,  as  executrix  of  A.  S.  Lark's  estate,  two 
hundred  and  sixty-seven  67-100  ($267.67). 
He  also  collected,  of  her  Interest  In  said  es- 
tate, nine  hundred  and  ninety-sevoi  16-100 
dollars  ($997.16).  From  1881  up  to  the  date 
of  the  said  bond,  he  collected  annnally  tiie 
rent  of  his  wife's  Mudllck  plantation.  In  the 
county  of  Newbeny.  For  none  of  thew 
amounts  did  he  give  any  written  acknowledg- 
ment to  his  wife,  nor  any  writtoi  promise 
to  pay.  The  indebtedness  was  not  evldenoed 
by  any  written  Instrument  nntll  1887,  when 
he  gave  the  bond  and  mortgage  aforesaid. 
On  every  amount  which  he  charged  against 
himself  as  having  collected  for  his  wife,  he 
calculated  the  annual  interest  at  the  rate  of 
ten  per  cent  These  different  amounts,  with 
interest  aforesaid,  calculated  up  to  the  8d 
of  November,  1887,  made  the  sum  total  of 
the  said  bond.  Not  being  satisfied  with 
having  given  the  mortgage  aforesaid  upon 
his  home  place*  of  850  acres,  to  secure  the 
bond  aforesaid,  on  the  10th  of  May,  1889,  he 
extoided  this  lien  by  giving  a  mortgage  np- 
on  the  400  acres  of  land  to  secure  the  same 
debt  On  the  18th  day  of  October,  1889,  he 
gave  to  Abram  Jones  a  mortgage  to  secure 
the  payment  of  seven  hundred  dollan  ($700) 
on  the  850  acres  of  land  aforesaid.  On  the 
5th  of  February,  1892,  this  bond  and  mort- 
gage was  transferred  to  Mrs.  MltcheU.  On 
the  28th  of  February,  1885,  the  defendant  3. 
A.  J.  MltcheU  executed  and  d^vered  to  U. 
X.  Ountw  his  notes  for  dcdlars,  se- 
cured by  mortgage  upon  400  acres  of  land 
aforesaid,  which  notes  and  mortgages 
amounted  on  1st  of  October,  1893,  to  the  sum 
of  one  thousand  and  ninety-two  67-100  dtd- 
lars  ($1,092.67).  On  the  7th  of  January,  1890, 
MltcheU  executed  and  deUvered  to  U.   X. 

Gunter  his  notes  for dollars,  secured 

by  mortgage  upon  the  400  acres  of  land 
aforesaid,  which  notes  and  mortgage  amount- 
ed on  1st  of  October,  1898,  to  the  sum  of  one 
thousand  and  ninety-two  67-100  doUars  ($V 
092.67).  On  the  7th  of  January.  1800,  he 
gave  to  bis  wife  his  note  foi;  five  hundred 
dollars  ($600),  and  secured  the  same  by  a 
mortgage  on  the  aforesaid  400  acres  of  land. 
The  plaintiff,  Mrs.  Mitchell,  has  become  the 
owner  of  both  the  Jones  and  the  Gunter 
mortgages.  The  Judgments  of  the  defend- 
ant Judgment  creditors  amount  to  several 
tiiousand  dollars.  The  exact  amount  Is  not 
given  by  the  referee,  but  I  presume,  wlU  not 
be  less  than  four  thousand  dollars  ($4,000). 
In  addition  to  these  debts,  he  is  also  indebt- 
ed as  guardian  of  his  two  minor  chUdicn, 
by  his  first  wife,  in  amounts  not  yet  ascer- 
tained, but  which  wiU  probably  each  equal 
the  amount  recovered  against  him  by  his 
married  daughtw,  Mrs.  N.  B.  Dial,  of  whom 
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tie  Is  likewise  gnwrrtlan.  In  Tlew  •(  tiieae 
facts,  tbere  can  be  no  qnestloD  that  on  the 
3d  of  November.  1887,  3.  A.  J.  MitcheU  real- 
ized the  fact  that  be  was  totally  Insolvent, 
and  thax  conceived  the  purpose  of  savinx 
out  of  his  estate,  to  his  present  wife,  the 
large  amounts  of  money  aforesaid.  In  de- 
termining whether  this  Is  undue  preference 
or  not,  I  deem  It  unnecessary  to  cite  the  nu- 
merous cases  which  hold  that  a  debtor  in 
falling  circumstances  has  a  right  to  secure 
one  creditor  in  preference  to  another,  but 
be  has  no  right  to  cover  up  his  property  by 
such  securities  as  to  defeat,  hinder,  and  de- 
lay the  creditors  who  are  imsecured;  in 
other  words,  he  has  no  right  to  give  a  pref- 
erence which  is  undue,  in  the  sense  of  the 
statute  of  Elizabeth.  The  present  case  Is 
on  all  fours  with  the  case  of  Mann  v.  Poole 
(recently  decided  by  our  supreme  court)  18 
S.  E.  145.  The  only  difference  between  the 
conduct  of  J.  T.  Poole  towards  his  wife  and 
daughters  and  the  action  of  J.  A.  J.  Mitchell 
in  regard  to  his  wife  is  that,  in  about  ninety 
days  after  securing  the  claims  of  his  rela- 
tives. Pool  made  a  general  assignment  for 
the  benefit  of  his  creditors.  This  Mitchell 
did  not  do,  and  could  not  have  done,  because 
he  had  no  property  to  assign,  other  than  the 
property  which  he  had  so  heavily  mort- 
gaged. One  other  distinction  may  be  men- 
tioned, which  is,  that  there  was  no  question 
as  to  the  bona  fide  indebtedness  of  Fool  to 
his  wife  and  daughters.  The  bona  fides  of 
Mitchell's  Indebtedness  to  his  wife  is  gravely 
questioned  by  the  defendants  in  this  case, 
and  not  without  reason.  I  hold,  therefore^ 
that  the  bond  and  mortgage  given  by  Mitch- 
ell to  his  wife  on  the  3d  of  November,  1887, 
Is,  as  to  the  defendant  Judgment  creditors, 
an  undue  preference  and  Invalid.  It  is  ad- 
Judged,  therefore,  that  the  report  of  the  ref- 
eree, in  his  findings  of  fact  and  conclusions 
of  law  touching  this  security,  be  overruled. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  U.  X.  Gunter  mortgage,  the 
Abram  Jones  mortgage,  and  the  morl^aga 
securing  five  hundred  dollars  ($500)  to  Mrs. 
Mitchell,  being  valid  securities,  be  fore- 
closed, and  the  equity  of  redemption  be 
barred.  It  is  ordered,  adjudged,  and  de. 
creed  that  there  was  on  the  Ist  of  October, 
1883,  on  the  Jones  mortgage,  due  the  sum  of 
seven  hundred  and  seventy-six  dollars  and 
fifty-nine  cents  ($776.59);  on  the  U.  X.  Guu'. 
ter  mortgage,  one  thousand  and  ninety-two 
dollars  and  sixty-seven  cents  ($1,002.67);  on 
the  five  hundred  dollars  ($5(X))  mortgage,  the 
sum  of  six  hundred  and  fifty  dollars  ($65()); 
and  that  for  these  amounts,  in  the  aggre- 
gate, the  plaintiff  Is  entitled  to  Judgment. 
It  Is  further  ordered,  adjudged,  and  decreed 
that  the  lands  described  in  the  complaint  bd 
sold  by  the  clerk  of  the  court  of  common 
pleas  for  the  county  of  Lexington,  after  due 
advertisement  thereof,  on  the  first  Monday 
In  January  nex^  or  some  subsequent  suita- 


Ue  sale  daj,  to  the  Ugheat  bidder,  at  the 
ooorthonse  in  the  county  of  Lexington,  for 
one-half  cash,  and  the  balance  on  a  credit  of 
twelve  months,— the  credit  portions  to  be  se- 
cured by  bonds  of  the  purchasers,  and  mort- 
gages of  the  premises;  that  the  said  tracts 
of  land  be  sold  in  the  parcels  recommended 
by  the  referee,  or  in  such  other  parts  or  par- 
cels as  the  parties  in  interest  may  agree 
upon  before  the  day  of  adv^tlsement  or  day 
of  sale.  Out  of  the  cash  proceeds  of  sale^  it 
Is  ordered  that  the  clerk  of  court  do  first 
pay  the  cost  and  exi>enses  of  sale  and  the 
cost  of  this  action;  next,  that  he  do  pay  the 
amounts  due  upon  the  several  mortgages 
above  pronounced  valid,  applying  to  each 
mortgage  the  proceeds  of  sale  only  of  the 
tract  on  which  the  said  mortgage  is  a  lien; 
next,  that  he  do  pay  defendant  Judgment 
cerdltors,  according  to  priority,  the  amounts 
due  upon  their  respective  Judgments;  should 
there  be  any  surplus  left,  that  he  do  hold 
the  same  subject  to  further  orders  of  the 
court  It  is  further  ordered  that  the  parties 
to  the  action  have  leave  to  apply  at  the  foot 
of  this  decree  for  such  other  orders  or  meas- 
ures of  relief  as  may  be  deemed  advisable^ 
The  interest  upon  the  valid  mortgages  al>ove 
should  be  calculated  up  to  the  date  of  this 
decree^  instead  of  up  to  the  1st  day  of  Cic- 
tober.  This  can  be  done  by  the  special  ref- 
eree, or  by  the  clerk  of  the  court,  or  by  the 
counsel  in  the  cause;  and  so,  likewise,  the 
interest  upon  the  Judgment  I  have  not  the 
documents  before  me." 

The  plalnUff,  Sarali  B.  Mitchell,  appealed 
from  the  said  decree  on  the  following 
grounds,  to  wit:  "(1)  Because  his  honor  the 
circuit  Judge,  erred  in  overruling  so  much 
of  the  report  of  the  referee  herein  as  sustains 
the  bond  of  the  defendant  John  A.  J.  Mitch- 
ell to  the  plaintiff,  in  the  penalty  of  eleven 
thousand  fifty  dollars  and  sixty-eight  cents, 
conditioned  for  the  payment  of  fifty-five  hun- 
dred and  twenty-five  dollars  and  thirty-four 
cents,  and  secured  by  mortgages  of  real  es- 
tate. (2)  Because  his  honor  erred  in  not 
allowing  the  said  bond  and  mortgages  to 
stand  as  valid  securltiee,  at  least  to  the  ex- 
tent of  thirty-one  hundred  and  fifty  dollars 
and  fourteen  ceata,  with  Interest  at  seven 
per  cent  per  annum  on  each  item  of  money 
embraced  in  the  sums  borrowed  by  the  said 
J.  A.  J.  Mitchell  from  the  plaintiff,  and  con- 
stituting the  indebtedness  secured  by  the 
bond,  from  the  day  of  the  receipt  by  that  de- 
fendant of  each  item  to  the  date  of  the  said 
bond,  and  interest  thereafter  according  to 
the  terms  of  the  bond.  (3)  Because  his  hon- 
or erred  in  deciding  that  the  execution  and 
delivery  of  such  said  bond  and  mortgages 
amounted  to  an  assignment  of  the  said  J. 
A.  J.  Mitchell's  estate,  within  the  inhibition 
of  the  statute  laws  of  the  said  state.  (4) 
Because  bis  honor  erred  in  holding  that  the 
said  J.  A.  J.  Mitchell  was  insolvent  at  the 
date  of  the  mortgage  of  Sd  day  of  November, 
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1887,  or  at  tb«  date  of  the  mortgage  o<  lOtb 
Miay,  1888.  (5)  Because  hla  honor  erred  In 
holding  that  tbe  said  J.  A.  J.  Mitchell  knew 
or  believed  that  he  was  insolvent  on  the  said 
3d  day  of  November,  1887,  or  on  the  said 
10th  day  of  May,  1889.  (6)  That  his  honor 
erred  In  not  holding  that  the  said  bond  and 
the  mortgages  to  secure  it  were  executed 
merely  as  securities  for  a  valid  and  subsiist- 
ing  debt  from  the  said  J.  A.  J.  Mitchell  to 
the  plalntUt  (appellant).  (7)  Because  his 
honor  erred  in  holding  that  the  said  J.  A.  J. 
tfitchell  is,  or  ever  has  been,  since  the  be- 
ginning of  the  year  1887,  indebted  to  his  two 
other  daughters,  besides  Mra  Dial.  (8)  Be- 
cause his  honor  erred  in  holding  that  the 
said  J.  A.  J.  Mitchell  either  knew  or  believed 
at  any  time  In  the  year  1887  that  he  was  a 
debtor  to  Mrs.  Dial  (0)  Because  his  honor 
erred  in  holding  that  the  said  bond  and  the 
two  mortgages  to  secure  its  payment  were 
fraudulent,  or  that  any  one  of  them  was 
fraudulent,  as  Intended  to  delay,  hinder,  or 
defraud  other  creditors  of  the  said  J.  A.  X 
Mitchell.  (10)  Because  his  honor  erred  in 
not  sustaining  all  of  the  referee's  findings  of 
fact  and  conclusions  otlaw." 

J.  F.  J.  Caldwell,  for  appellant  Meetze 
&  Muller  and  Dial  &  CVipeland,  for  respond- 
ents. 

POPE,  J.  Tbis  action  came  on  for  trial 
before  his  honor.  Judge  Hudson,  at  the  fall 
term,  1893,  of  the  court  of  common  pleas 
for  Lexington  county,  in  this  state.  His 
honor  filed  his  decree  on  the  23d  day  of  No- 
vember, 1893.  AH  parties  acquiesce  in  the 
decree,  except  that  the  plalntifC  has  ap- 
pealed from  the  findings  of  fact  and  ccm- 
closlons  of  law  therein  whereby  her  bond, 
in  the  penalty  of  $11,050.64,  conditioned  to 
pay  15,526.32,  with  Interest  thereon  from  the 
18th  February,  1887,  at  10  per  cent  pa:  an- 
num, together  with  the  two  mortgages  on 
751  acres  of  land,  given  to  secure  said  bond, 
wore  declared  invalid,  b^ng  held  obnoxious 
to  both  section  2014  of  what  is  known  as  our 
"Law  on  Assignments,"  and  also  the  statute 
of  Enisabeth.  She  has  presented  10  grounds 
of  appeal,  in  assigning  such  rarors;'  but, 
Inasmuch  as  both  the  decree  and  these 
grounds  should  appear  In  the  report  of  this 
case,  we  have  not  deemed  it  necessary  to 
rei^oduce  them  here. 

It  may  be  better  that  we  should  briefly  out- 
line a  history  of  this  contest  as  set  out  in 
this  case.  It  seems  that  the  defendant  John 
A.  3.  Mitchell  was  twice  married.  His  first 
wife  died  about  1869,  and  he  married  again 
in  1872.  By  his  first  marriage  he  had  four 
children,  each  of  whom  inherited  an  estate. 
In  the  state  of  Tennessee,  through  tiielr 
mothor.  These  children  being  minors,  their 
father  became  their  gtiardlan,  and  received 
their  respective  estates.  He  was  also  one  of 
the  execuiArs  of  the  will  under  which  his 


dilldren  derived  their  estates.  Mr.  Mitchell 
also  received,  for  his  present  wife,  some 
money  sent  to  her  from  the  state  of  Texas 
in  1874,  and  also  her  share  of  the  estate  of 
her  father,  the  late  Andrew  Lee  Lark,  of 
Newberry  county.  In  this  state.  The  plain- 
tiff, as  part  of  'the  estate  derived  from  her 
father,  purchased  at  his  estate  sale  a  planta- 
tion of  land  known  as  the  "Mudllck  Place." 
The  rents  from  these  lands  were  all  received 
by  Mr.  Mitchdl  with  the  consent  of  his  wife. 
Mr.  Mitchell,  being  indebted  to  one  Jones  in 
the  sum  of  ?720,  secured  such  debt  by  a  mort- 
gage on  his  lands.  The  plaintiff  purchased 
this  mortgage.  Mr.  Mitchell  was  also  in- 
debted to  one  Gunter  for  about  $800,  which 
debt  he  secured  by  a  mortgage  of  his  lands. 
This  mortgage  is  now  owned  by  the  plain- 
tiff. Some  time  in  1886,  in  the  smnmer,  that 
child  of  Mr.  Mitchell  who  had  intermarried 
with  the  deffflidant  Nathaniel  B.  Dial  sought 
a  settlement  at  the  hands  of  her  father,  as 
her  guardian.  It  would  seem  from  his 
(Mitchell's)  testimony  that  from  some  cause 
he  conceived  the  idea  that  he  owed  his  ward 
nothing,  though  he  says  In  his  testimony  he 
told  her  he  was  willing  to  pay  $750  in  full 
settlement  This  settlement  she  declined.  A 
suit  was  threatened,  and  when  this  was  done 
he  used  some  language  It  would  have  been 
well  If  he  had  left  unsaid.  His  language 
here  referred  to  was,  "If  you  sue,  the  largest 
pole  will  knock  down  the  persimmon."  The 
defendant  Mitchell,  not  long  after  this,  made 
up  an  account  with  his  wife.  Including  there- 
in Items  of  indebtedness  as  far  back  as  13 
years,  and  so  on  down  to  the  date  of  his 
reckoning  of  the  account,  In  February,  1887. 
It  appears  to  be  a  fact  in  the  case  that  Mr. 
Mitchell  had  given  no  note  to  his  wife  all 
tbese  years.  On  the  3d  November,  1887,  he 
executed  a  bond  to  the  plaintiff  in  the  penalty 
of  $11,050.64,  conditioned  to  pay  $5,525.32, 
with  interest  thereon  at  10  per  cent  per  an- 
num from  17th  February,  1887.  Mrs.  Dial  put 
her  dalm  In  judgment  against  him  in  1892,  first 
having  attained  judgment  in  the  courts  of  the 
state  of  Tennessee  for  $1,407.90.  The  other 
defendants  put  their  claims  in  judgment  in 
1892.  Under  this  condition  of  things,  the  plain- 
tiff brought  her  action  to  foreclose  the  mort- 
gage she  had  pm-chased  from  Jones,  also 
that  purchased  from  Gunter,  and  also  that 
executed  3d  November,  1887.  The  defend- 
ants admitted  the  validity  of  the  Jones  and 
Gunter  mortgages,  but  stoutly  contested  the 
right  Cft  the  plaintiff  to  purchase  the  mort- 
gage executed  3d  November,  1887,  on  two 
grounds— First  that  it  was  void  under  the 
assignment  laws  of  this  state;  and,  second, 
that  it  was  made  to  hinder,  delay,  and  de- 
fraud creditors;  also,  denying  the  bona  fides 
of  the  Indebtedness  represented  by  the  bond 
In  the  penalty  of  $11,050.64.  By  an  order 
therefor  the  Issues  of  law  and  fact  were  re- 
ferred to  J.  Brooks  Wlngard,  Esq.,  as  spe- 
cial maator.    He  beard  the  testimony,  whiclk 
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Is  reprodnced  In  the  case.  By  his  report  he 
redDced  tbe  amount  due  tbe  plaintiff  under 
tbe  liond  and  mortgage  of  Sd  November,  1887, 
by  more  than  $2,000,  bnt  bo  reduced,  he 
sustained  Its  vaUdity,  and  recommended  a 
Judgment  foreclosing  the  mortgage.  Excep- 
tions were  taken  to  that  report  by  the  other 
defendants.  The  case,  as  before  stated,  came 
on  to  be  beard  by  Judge  Hudson,  who  sus- 
tained such  exceptions,  and  decreed  accord- 
ingly. 

The  appellant.  In  tbe  able  argument  sub- 
mitted by  her  counsel,  Mr.  Caldwell,  treats 
the  decree  of  Judge  Hudson  as  rating  two 
^estlMia:  First,  that  her  mortgage  of  3d 
November,  1887,  was  Invalid,  under  the  as- 
signment law  of  this  state;  second,  that  her 
said  mortgage  was  invalid  under  the  statute 
at  13  Elizabeth,  of  force  in  this  state.  And 
we  propose  to  adopt  that  method  of  testing 
the  decree  of  Judge  Hudson,  In  tbe  light  of 
the  exceptions  thereto  by  appellant 

1.  Was  Judge  Hudson  In  error  In  holding 
the  mortgage  in  question  Invalid  under  the 
assignment  laws  of  this  state?  Tbe  appel- 
lant admits  that  If  the  mortgage  amounts  to 
an  assignment  of  the  whole  of  debtor's  es- 
tate, actually  or  practically,  and  also  that  If 
such  security  be  not  given  In  good  faith  to 
secure  the  payment  of  a  debt,  and  for  the 
sole  purpose  of  securing  that  debt,  but  as  a 
transfer  of  debtor's  estate  to  one  creditor, 
there  being  other  creditors  left  unsecured, 
such  mortgage  Is  Invalid,  under  our  law 
governing  assignments.  It  will  be  readily 
seen  that  this  conclusion  necessarily  In- 
TOlves  several  propositions:  First,  the  debt- 
or must  be  Insolvent;  second,  the  security 
must  cover  the  whole  of  such  Insolvent's  es- 
tate, actually  or  practically;  third.  It  must 
be  given  In  good  faith  to  secure  a  debt,  and 
for  the  sole  purpose  of  securing  that  debt; 
fourth.  It  must  not  be  a  transfer  of  debtor's 
whole  estate  to  one  creditor,  to  the  exclusion 
of  other  creditors.  The  circuit  Judge  found 
that  all  these  propositions  entered  Into  the 
mortgage  executed  by  Mitchell  to  the  plain- 
tiff, for  he  found  that  Mitchell  was  insol- 
rent,  that  Mrs.  Mitchell  knew  of  this  insol- 
Tency, 'that  the  mortgagee  given  covered  his 
whole  estate,  that  it  was  not  given  to  secure 
a  debt  in  good  fa.Itb  owing  the  plaintiff,  and 
that  It  was  a  transfer  of  his  whole  estate  to' 
bis  wife  for  the  purpose  of  excluding  his- 
other  creditors  therefrom.  The  next  step  on 
our  part  Is  to  see  If  these  findings'  of  fact 
have  any  testimony  to  support  them,  or  la 
the  overwhelming  weight  of  the  testimony 
opposed  to  them?  It  Is  almost  needless  to 
repeat  the  rule  of  this  court  on  this  branch 
of  the  law:  'We  Will  not  undertake  to  re- 
rerse  a  decree  wb«a  there  is  testimony  to 
support  tbe  findings  of  fact  by  the  Judge, 
sitting  as  a  chancellor,  or  in  case  the  over- 
whelming weight  of  the  testimony  does  sup- 
port his  findings.  It  is  earnestly  Insisted 
that  In  this  case  such  findings  of  the  circuit 
Judge  aie  wanting  In  both  these  particulars. 


In  deference  to  these  suggestions,  we  hav« 
made  a  careful  examination  of  the  testi- 
mony, and  will  now  give  the  reasons  for  our 
conciUBlons. 

Who  la  an  "insolvent"  under  our  laws? 
Our  own  court,  in  Akers  v.  Kowan,  33  8.  C 
470,  12  S.  E.  165,  have  approved  the  meaning 
ascribed  to  the  term  "Insolvency,"  In  Its  gen- 
eral and  proper  -meaning,  viz.  "the  insuffl- 
dency  of  the  entire  property  and  assets  of 
an  Individual  to  pay  his  debts,"  and  in  do- 
ing so  approve  the  definition  given  by  Field, 
J.,  In  Toof  V.  Martin,  13  Wall.  47,  of  such  gen- 
eral and  popular  meaning.  With  this  under- 
standing of  this  term,  we  wUl  answer  the 
question  as  to  testimony  In  this  case  estab- 
ll^ing  tbe  insolvency  of  John  A.  J.  Mitchell 
on  the  3d  of  November,  1887.  Mr.  Mitchell, 
in  his  testimony,  says  he  was  possessed  of 
$250  of  personal  property,  and  $8,100  was  the 
value  of  his  landed  estate.  He  was  thus  tbe 
possessor,  In  the  aggregate,  of  $S,3S0  worth 
of  property,  real  and  personal  His  indebt- 
edness was  as  follows: 

The  debt  set  up  by  his  wife  on  her 

bond  and  mortgage $5,625  82 

Interest  from  Itth  February,  1887, 

to  3d  November,  1887,  at  10  per 

cent.   411  36 

The  debt  he  owed  Dr.  F.  G.  Fuller. .     1,000  00 

The  debt  he  owed  Mrs.  Dial 800  00 

The  debt  lie  owed  hia  other  three 

children,  at  $800 2,400  00 

The  Jones  mortgage  debt  (the  oldest 

mortgage) 720  00 

The  Gunter  mortgage  debt  (dated  la 

1885)  800  00 

The  three  debts  now  In  Judgment, 

about    eOO  00 

Aggregate  of  indebtedness  <m  Sd 
November,  1887 $12,256  68 

Now,  tj  deducting  tbe  $8,350  from  tba 
$12,256.68,  we  will  find  he  owed  $3,906.68 
moi«  than  his  property,  U  sold  at  his  own 
valuation,  would  pay.  Is  not  this  insol- 
vency? 

Now,  as  to  the  second  proposition.  On  the 
84  November,  1887,  tbe  date  Mitchell  gave 
his  wife  the  mortgage,  be  owed  the  Jones 
mortgage,  $720.00;  the  Ounter  mortgage, 
$800.00.  Add  to  these  his  wife's  mortgage 
debt,  $5,936.68,  aggregating  for  the  mort- 
gage debts  $7,456.6&  But  be  had  $8,100 
worth  of  property.  Take  from  this  the 
homestead  exemption  of  $1,000,  which  leaves 
$7,100  of  property  covered  by  mortgage  liens 
of  $7,45&68,  and  wbat  was  then  left  for  his 
other  creditors?  But,  If  we  admit  that  he 
would  not  have  been  entitled  to-  any  home- 
stead, the  pitiful  sum  of  $643.32  would  have 
been  left  for  bis  other  creditors.  These  cal- 
culations are  based  upon  the  estimate  of  hia 
property  of  Mitchell  himself.  This  estimate 
is  referred  to  by  the  Judges  in  his  decree, 
as  "very  fulL"  So  that  It  appears  that  the 
circuit  Judge's  finding,  that  this  mortgage 
to  tbe  plaintiff  actually  or  practically  cover- 
ed his  entire  estate,  thereby  leaving  nothing 
to  pay  the  demands  of  the  defendants  and 
other  creditors,  is  fully  sustained.    Was  this 
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security  given  in  good  faith  to  secnre  a  debt, 
and  for  tbe  sole  purpose  of  securing  a  debt? 
The  drcuit  judge  has  found  as  a  fact  that  It 
was  not  No  donbt  his  honor  had  in  Ills 
mind,  in  this  connection,  the  sensitiyeness 
of  a  court  of  equity  in  scrutinizing  transac- 
tions of  a  business  character  between  a  hus- 
band and  wife,  i>arent  and  child,  as  the  case 
may  be.  It  was  possible,  In  looking  oyer  the 
items  in  the  account  between  himself  and 
his  wife,  that  Mitchell  made  out  in  Febru- 
ary, 1887,  the  circuit  ludge  may  haye  re- 
membered tbe  case  of  Brldgera  t.  Howell, 
27  S.  0.  425  (decided  in  1887)  8  8.  E.  780, 
when  the  court  held  that  the  earnings  of  the 
wife  by  her  personal  seryices  were  deemed 
to  be  those  of  the  husband,  and  remembered 
that  in  December  of  that  year  (1887)  the  leg- 
islature of  this  state  (see  19  St  at  Large,  p. 
819)  enacted  that,  not  only  such  earnings 
from  her  personal  services,  but  also  her  In- 
come, shall  be  her  own  separate  estate.  He 
saw  from  the  testimony  that  Mitchell  was 
determined,  as  appeared  from  Ills  own  state- 
ment in  August,  1886,  If  his  daughter  Mrs. 
Dial  sought  to  test  her  rights  in  the  courts 
to  her  estate  (not  derived  through  her  fath- 
er's, but  from  her  grandfather's,  estate,  that 
had  passed  into  Mitchell's  hands,  as  her 
guardian),  that  in  such  a  contingency  "the 
longest  pole  should  knock  down  the  persim- 
mon." He  saw  he  was  then  insolvent,  which 
fact  was  well  known  to  his  wife;  that 
Mitchell  had  Included  in  such  bond  items  of 
Indebtedness  for  more  than  $2,000  (inclusive 
«f  Interest  thereon), tliat, by  his  not  excepting 
to  the  report  of  the  special  master,  which 
ao  found,  both  he  and  his  wife  admitted  to 
be  true.  And  together  with  other  drcum- 
atances,  from  all  this  testimony,  we  cannot 
say  that  his  honor  erred  in  such  finding. 

Next,  was  It  in  fact  a  transfer  of  his  prop- 
erty to  one  creditor  to  the  ezclnslon  of  other 
creditors?  On  the  3d  day  of  November,  1887, 
as  we  have  before  seen,  Mitchdl  owed  $12,- 
256.68,  and  he  had  $8,100  liable  in  law  to  the 
payment  of  such  debts.  By  adding  the  mort- 
gage of  his  wife,  glvoi  on  that  day,  to  those 
he  had  already  given.  It  will  be  seen  that  he 
owed,  as  liens  on  that  estate,  $7,466.68.  When 
his  assets,  of  $8,100,  were  reduced  by  his 
homestead  exemption  of  $1,000,  he  <mly  had 
property  valued  at  $7,100  to  pay  the  liens 
thereon,  of  $7,466.6a  Was  not  this  last  mort- 
gage, for  $6,936.68,  therefore,  a  transfer  of 
his  property  to  one  creditor  to  the  exclusion 
of  his  other  creditors?  The  circuit  judge  so 
foond,  and.  In  the  light  of  the  testimony  here, 
we  cannot  rerrerae  this  finding.  So,  then- 
ton,  these  propositions  being  accepted  as 
true,  can  there  be  any  doubt  that,  when 
Mitchell  gave  this  mortgage  to  his  wife,  it 
amounted  to  an  assignment  under  the  former 
section  2014,  but  now  2146,  of  our  General 
Statates,  whereby  Mitchell  gave  a  preference 
to  his  wife,  and  on  that  account  was  invalid? 

2.  Bat  was  this  m<Mrtgag;e  invalid  because 
it  was  given  to  hinder,  delay,  and  defraud 


his  creditors  by  MItche'l?  TTie  circuit  Judge 
so  found.  Tbe  language  of  the  decree  on  this 
point  is:  "In  view  of  these  facts,  there  can 
bo  no  question  that  on  the  3d  of  November. 
1887,  J.  A.  J.  Mitchell  realized  the  fact  that 
he  was  totally  insolvent,  and  then  conceived 
the  purpose  of  saving  out  of  bis  estate,  to  his 
present  wife,  the  large  amounts  of  money 
aforesaid  [this  bond].  In  determining  wheth- 
er this  is  an  undue  preference  or  not,  I  deem 
it  unnecessary  to  dte  the  numerous  cases 
which  hold  that  a  debtor  in  failing  circum- 
stances has  a  right  to  secure  one  creditor  ia 
preference  to  another;  but  he  has  no  right  to 
cover  np  his  property  by  such  securtties  so 
aa  to  defeat  hinder,  and  delay  the  creditors 
who  are  unsecured.  In  other  words,  he  has 
no  right  to  give  a  preference  which  is  undue. 
In  the  sense  of  the  statote  of  Elizalieth.  The 
present  case  is  on  all  fours  with  the  case  of 
Mann  v.  Poole  (S.  0.)  18  8.  B.  145.  •  •  • 
The  only  difference  betweea  the  conduct  of 
3.  T.  Poole  towards  his  wife  and  daughters 
Lgrandclilldren]  and  the  action  of  3.  A.  J. 
Mitchell  in  regard  to  liis  wife  is  that,  in  about 
ninety  days  after  securing  the  claims  of  his 
relatives,  Poole  made  an  assignment  for  the 
benefit  of  his  creditors.  This  Mitchell  did 
not  do,  and  could  not  have  done,  because  he 
had  no  property  to  assign,  other  tlian  the 
property  which  he  had  so  heavily  mortgaged. 
One  other  distinction  may  l>e  mentioned, 
wliich  is  ttiat  there  was  no  question  as  to 
the  bona  fide  Indebtedness  of  Poole  to  Us 
wife  and  daughters  [graodchlldren].  The  bona 
fides  of  Mitchell's  Indebtedness  to  his  wife 
is  gravely  questioned  by  the  defendanto  in 
this  case,  and  not  without  reason.  I  hold, 
therefore,  that  the  bond  and  mortgage  given 
by  MiteheU  to  his  wife  on  the  3d  of  November, 
1887,  is,  as  to  the  defeadant  Judgment  cred- 
itors, an  undue  preference  and  Invalid."  Be- 
fore passing  away  from  this  quotattoo  ttom 
ttie  decree,  so  far  as  reference  is  then  made 
to  the  character  of  the  Indebtedness  of  Mitch- 
ell to  his  wife  not  betog  bona  fide,  we  deslr» 
to  say  that  under  the  uncontradicted  testimony 
of  the  probate  Judge  of  Newberry,  and  of  Mr. 
Mitchell,  here,  there  can  be  no  question  that 
Mrs.  Mitchell  did  have  an  estate  derived  tmm 
her  father,  the  late  Andrew  Lee  Lark,  which 
consisted  in  money  and  lands,  both  of  which 
passed  under  the  control  of  Mr.  MiteheU,  for 
his  wlf a  Nor,  further,  can  there  be  any  doubt, 
under  this  testimony,  that  Mrs.  Mitch^  de- 
rived the  money  from  Texas.  If,  ther^ore, 
the  circuit  Judge  meant  to  impugn  the  t>ona 
fides  of  these  sources  of  property  in  the  bands 
of  Mitcliell,  for  his  wife,  we  cannot  consent 
to  such  a  conclusion.  If,  however,  the  cir- 
cuit Judge,  looking  to  the  date  and  the  amount 
included  in  the  bond  secured  by  the  mortgage 
executed  in  November,  1887,  meant  to  refer 
to  the  Inclusion  in  said  Iwnd  of  some  items 
of  indebtedness  which  were  objected  to,  such 
as  the  interest  at  10  per  cent  per  annum 
on  ail  the  Items  of  the  account  and  to  dis- 
approve of  ttie  same^  we  cannot  say,  under 
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the  testimony  here,  that  his  criticism  was 
onfonnded.  Referring  to  the  argument  for 
appeUant.  we  find  that  he  admits  tliat: 
"Those  Btatates  [statutes  of  Elizabeth]  were 
enacted  for  two  purposes,  one  of  which  is 
to  prevent  the  debtor  from  enjoying  property 
while  pretending  to  convey  or  transfer  it  to 
another,  and  the  other  of  which  is  to  prevent 
the  debtor  from  transferring  or  incumbering 
property  in  order  to  escape  a  debt,  The  case 
«f  Smith  V.  Heniy,  2  Bailey,  118,  belongs  to 
the  first  class.  The  case  of  Lowry  v.  Pinson, 
Id.  324^  btiongs  to  the  second  dass."  We 
agree  with  so  much  of  the  argument  of  the 
appellant,  on  this  branch  of  the  case,  as  holds 
that  a  bona  fide  conveyance  or  mortgage  is 
not  Interdicted  under  the  laws  of  this  state. 
Including  the  statute  of  Bjlizabeth,  which  Is 
of  force  here;  tliat  the  presumption  of  traad 
does  not  arise  from  the  mere  act  of  incum- 
bering his  property;  that  there  must  appear 
some  proof  either  of  his  arrangement  to  keep 
what  he  pretends  to  convey,  or  some  proof- 
satisfactory  proof— that  he  Is  parting  with 
his  property  in  order  to  evade  a  creditor; 
that  under  our  assignment  laws,  as  weU  as 
the  statute  of  Elizabeth,  the  question  is  one 
of  intention.  Let  us  look  at  the  testimony, 
to  see  If  the  circuit  Judge  is  sustained  in  his 
«onclusion  here  assailed.  If  the  debtor  did 
anything  by  this  mortgage  to  have  it  set  aside 
as  invalid  by  his  creditors,  it  was  nnder  the 
second  clause,  namely,  "conveying  or  incum- 
bering his  property  In  ocia  to  escape  a  debt" 
Does  the  testimony  warrant  the  finding  of 
the  circuit  Judge  in  this  view?  As  before  re- 
marked, we  agree  to  the  Jndglngs  of  fact  that 
Mitchell  was  not  only  an  ijosolvent  on  the 
3A  day  of  November,  1887,  but  that  his  wife, 
the  plaintiff,  well  knew  this  fact  It  appears 
from  Mitchell's  own  testimony  that  his  wife 
allowed  him  to  use  her  money  and  the  rents 
from  the  lands  for  many  years,  without  even 
a  note  to  evidence  this  fact;  that  he  had  Im- 
«umbered  his  whole  real  estate  by  mmrtgages; 
and  still  not  a  word  was  said  or  an  act  done 
to  protect  hU  wife  from  bis  inscrivency.  But, 
when  his  daughter  wanted  her  property,  thai, 
and  not  till  then,  did  a  word  or  act  proceed 
from  Mitchell  In  behalf  of  his  wife  It  was 
then  that  that  ugly  expression,  "If  you  go  to 
law,  the  longest  pole  will  knock  down  the 
persimmon,"  occurred.  Then  it  was  that  ac- 
counts 13  years  old,  and  downwards  to  the 
data  of  the  account  taken  17th  February, 
1887,  wore  made  to  bear  intereait  at  10  per 
cent  pw  annum.  Then  it  was  that  an  estate 
estimated  by  himself  at  the  value  of  18,100 
was  covered  by  mortgages  in  amount  just 
six  hundred  and  odd  dollars  less  than  his  es- 
timated value  of  his  whole  estate.  Was  this 
transaction  bona  fide?  The  circuit  Judge 
said  it  was  not  Was  it  an  effort  by  Mitch- 
ell to  Incumber  his  whole  estate  by  a  mort- 
gage, so  as  to  hinder,  delay,  and  defeat  his 
otbor  credltorp?  The  circuit  Judge  said  it 
was.  And  now,  in  conclusion,  it  only  remains 
(or  us  to  say  that,  in  the  light  of  this  testi- 


mony, w«  cannot  revise  the  circuit  Judge. 
It  is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed,  and  the 
cause  be  remanded  to  the  circuit  court  to  en- 
force the  circuit  decree. 

McIVEB,  a  J.,  ooncura. 


(41  S.  C.  500) 

STEWART  T.  OROOB  et  sL 
(Supreme  Court  of  South  Oarolina.     Nov.  86, 

1894.) 
ltORTOi.os  Sale —Application  or  Sdbflus  Pbo- 

OSBDa — RlOBTS  of  JuBIOB  UoRTOAaSB — QUAR0. 

lAN's  Bond— UoBTOAes  to  Pbobats  Jcdob. 

1.  The  parchaser  of  property  at  a  mort- 
gage sale  takes  it  free  from  junior  liens,  but 
subject  to  senior  liens. 

2.  Junior  mortgagees  have  an  Interest  in 
the  proceeds  of  a  sale  under  a  senior  mortgage 
to  the  extent  of  the  surplna  remaining  after 
the  senior  mortgage  debt  has  been  satisfied. 

S.  A  mortgagee  who  knows  that  the  mort- 
gagor has  assigned  his  interest  In  the  surplus 
proceeds  on  a  sale  under  the  mortgage  to  a 
jnnior  mortgagee  acts  at  his  own  peril  in  pay- 
ing the  full  price  of  a  fee-simple  title  at  a  sale 
nnder  hia  mortgage. 

4.  Where  the  holder  of  a  third  mortgage, 
with  knowledge  that  the  holder  of  a  second 
mortgage,  who  had  atipniated  to  apply  the  pro- 
ceeda  of  a  sale  thereunder  to  the  payment  of 
hla  debt  and  the  anrplna  in  payment  of  junior 
liena,  had  applied  part  of  the  proceeds  in  pay- 
ment of  a  aenior  lien,  received  a  part  of  the 
proceeds  of  such  second  mortgage  sale,  the 
amount  so  received  operates  as  a  payment  ttom 
the  aureus  to  apply  on  the  third  mortgage. 

5.  Where  a  third  mortgage  was  given  to  a 
judge  of  probate  to  strengtben  the  bond  of  one 
of  me  mortgagors  as  a  guardian,  l>ecanse  of  the 
insolvency  of  one  of  the  sureties  thereon,  the 
amount  received  by  plaintiff,  as  asaignee  of  the 
ward's  interest  in  such  mortgage,  from  a  sale 
of  lands  belonging  to  such  surety,  and  applied 
in  settlement  of  the  gnardlan's  default  must 
be  deducted  from  tike  amount  which  plaintiff 
can  recover  out  of  the  surplus  after  a  sale  un- 
der a  second  mortgage. 

Appeal  from  common  pleas  clrcnlt  court  of 
Spartanburg  county;  L  D.  Witberspoon, 
Judge. 

Action  by  W.  L.  Stewart  against  A  B. 
Oroce,  administrator  of  the  estate  of  John 
Wheeler,  deceased,  William  M.  Morgan,  and 
othors  for  an  accounting  by  defendant  Oroce 
for  the  surplus  received  by  Wheeler  on  a 
■ale  of  land  under  a  mmtgage. 

The  decree  was  as  follows:  "The  plalntlfl 
or  assignee  of  a  Junior  mortgage  seeks  In  this 
action  to  compel  the  defendant  A  B.  Groce, 
as  administrator,  to  account  for  the  surplus 
proceeds  of  land  sold  by  John  Wheeler  un- 
der a  senlm:  mortgage  containing  a  power  of 
sale.  The  defendants  W.  L.  Morgan,  A.  J. 
Morgan,  O.  P.  Morgan,  and  L.  A  Oreene^ 
on  December  6,  1886,  purchased  596  acres  of 
land,  including  the  Orawfwdsvllle  factory.  Cor 
$6,436,  at  shoiff  sale,  nnder  order  of  court, 
paying  <Hie-half  cash,  and  executing  their 
bond  and  a  mortgage  of  the  premises  to  L. 
M.  Oentry,  as  sheriff  of  Spartanburg  county, 
for  the  remaining  half  of  the  piu-chase  monej. 
The  mortgage  to  the  sheriff  did  not  contain  a 
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power  ai  sale.  On  tbe  11th  day  of  DeoetnlNr, 
1886,  the  defendaots  W.  L.  Morgan,  A.  J.  Mor- 
gan, O.  P.  Mwgan,  and  L.  A.  Oreene,  to  secure 
tbeir  mute  of  even  date  for  $5,655,  executed  and 
deliTered  to  John  Wheeler  a  second  mortgage 
of  the  same  land,  which  contained  a  power  of 
sale,  authorized  the  mortgagee  to  become  the 
purchaser,  if  a  sale  was  made  in  the  ex«'clse 
of  said  power,  and  stipulated  that  in  case  of 
a  sale  the  mortgagee  would  hold  the  overplus 
proceeds  of  sale  subject  to  the  rights  of  the 
holder  of  subsequent  lien,  who  may  give  ex- 
press notice  In  writing  of  the  holding  of  such 
lien,  and,  if  no  such  notice  be  glTen,  then  to 
pay  the  overplus  to  the  defendant  mortgagora 
On  the  14th  of  January,  1888,  the  defend- 
ants W.  L.  Morgan,  A.  J.  Morgan,  and  O.  P. 
Morgan  executed  to  W.  B.  Thomason,  as  pro- 
bata judge,  a  third  mortgage  of  the  same 
land  to  strengtheD  the  guardianship  bond  of 
the  defendant  W.  I*  Morgan,  as  guardian  of 
Lilly  R.  Montgomery,  now  the  wife  of  Thom- 
as Earla  To  further  secure  the  ccMiditions 
of  said  guardian  bond,  the  said  defendant  last 
above  named  also  assigned  and  transferred 
certain  notes  and  accounts  with  said  probate 
judge  fw  l^partanbnrg  county.  On  the  4th  of 
February,  1888,  under  the  power  contained 
in  his  mortgage,  after  default,  John  Wheeler 
sold  the  mortgaged  premises,  after  due  ad- 
vertisement, <m  sale  day  In  February,  bid  it 
off  at  $8,500,  executed  a  deed  to  himself,  and 
on  the  same  day  paid  off  and  Xook  an  assign- 
ment of  the  oldest  mortgage  on  the  property 
held  by  the  sheriff.  John  Wheeler  died  In- 
testate during  the  year  1888,  and  the  defend- 
ant A.  B.  Oroce  Is  the  duly-qualified  admin- 
istrator of  his  estate.  This  action  was  orig- 
inally Instituted  by  Lilly  R.  Earle,  as  assignee 
of  the  probate  judgre,  to  compel  the  adminla- 
trator  of  John  Whe^«*  to  account  to  her,  as 
the  holder  of  a  junior  mortgage,  for  the  over- 
plus realized  by  John  Wheels'  fl:om  the  sale 
of  the  mortgaged  premlse«  under  the  pow» 
of  sale  contained  in  his  senior  mortgage. 
Since  the  commencement  of  the  action,  Lilly 
R.  Barle  haa  aaslgned  and  traneferred  her 
Interest  in  said  mortgage  to  liie  plaintiff,  Vf. 
tu  Stewart,  who  Is  now  the  bona  fide  owner 
and  holder  of  said  junior  mortgage.  It  ap- 
pears that  the  defendant  L.  A.  Oreene  has 
sold  and  transf^red  hI6  Interest  In  the  686 
acres  of  land  to  his  codefendants  W.  L.,  A. 
J.,  and  O.  P.  Morgan,  b^ore  the  sale  of  the 
premises  by  John  Wheeler  under  his  mort- 
gage. All  of  the  issues  were  referred  to  the 
master.  The  master  concludes,  as  matter  of 
law,  that  the  defendant  A.  B.  Oroce,  as  ad- 
ministrator of  John  Wheeler,  must  account 
to  plaintiff  for  the  overplus  In  the  hands  of 
John  Wheeler  realized  from  the  sale  of  the 
m(Mtgaged  premises,  after  paying  his  debt 
and  costs.  The  master  states  that  this 
amount  due  plaintiff  Is  left  open  for  future 
reference,  In  which  a  full  accounting  will  be 
made.  The  defendant  A.  B.  Oroce,  as  adminis- 
trator of  Jobn  Wheeler,  excepts  to  the  report 
of  Uks  master,  and  the  cause  was  beard  upon 


irald  exceptions.  The  main  point  raised  by 
this  exception  Is,  did  John  Wheeler  dispone 
of  or  convert  the  surplus  proceeds  of  the  sale 
of  the  premises,  after  paying  his  debt  and 
costs,  contrary  to  law?  No  case  has  been 
cited  in  which  this  p<^t  has  been  decided 
by  our  supreme  court,  and  resort  must  be 
had  to  the  adjudication  by  the  courts  of 
other  states.  I  ccmcnr  wltb  the  master  In 
the  finding,  as  matter  of  fact,  that  the  prop- 
erty brought  a  fair  price  at  the  sale  made  by 
John  Wheeler.  I  am  also  satisfied  that  John 
Wheeler  acted  In  good  faith,  and  under  the 
advice  of  counsel,  applying  a  p<Hilon  of  the 
funds  of  sale  to  the  first  morleage  on  the 
premises  held  by  the  sheriff.  It  seems  to 
me,  however,  that  the  rights  and  liability  of 
Jobn  Wheeler  must  be  determined  by  refer- 
ence to  the  mortgage  vnitr  which  he  sold 
the  property.  He  could  not  exceed  the  au- 
thority ooafored  upoii  him  under  the  terms 
4^  his  mortgage.  In  selling  under  the  power 
oontalned  In  bis  mortgage,  he  became  a  trus- 
tee of  the  mortgagor  as  to  any  81bi>1ub  of  the 
proceeds  of  sale  realized,  after  paying  his  debt 
and  costs.  By  the  term  of  his  mortgage, 
John  Wheder  undotook  to  pay  on  the  over^ 
plus  to  the  mmtgagMS,  If  no  claim  was  made 
on  him  In  writing  for  such  overplus  by  subse- 
quent lien  Incumbrancers.  It  does  not  appear 
that  John  Wheeler  had  express  notice  In  writ- 
ing by  the  holder  of  the  junior  mortgage  ex- 
ecuted to  the  probate  judge,  but  said  mort- 
gage was  recorded,  and  the  probate  judge  tes- 
tifies that  John  Wheeler  had  knowledge  of  the 
junior  mortgage,  and  talked  to  him  about  it 
I  do  not  think  that  the  failure  to  give  written 
notice  of  the  junior  mortgrage  can  have  the 
effect  of  releasing  the  estate  of  John  Wheeler 
from  liability  to  account  The  sale  by  John 
Wheeler  only  conveyed  the  equity  of  redemp- 
tion. It  cut  off  the  lien  of  that  mortgage  ex- 
ecuted to  the  probate  judge  of  subsequent 
date,  but  could  not  affect  the  older  lien  of  the 
sheriff's  mwtgage.  The  sheriff  had  com- 
menced proceedings  to  foreclose  his  senior 
mortgage  at  the  time  the  pr(^>erty  was  sold 
by  John  Wheeler  undo-  his  junior  mortgage. 
I  have  no  doubt  that  It  was  understood  by 
the  sheriff  that  his  senior  mortgage  would 
be  paid  out  of  the  proceeds  of  the  propniy 
to  be  sold  by  John  Wheeler  under  bis  junior 
mortgage;  but  such  understanding  conld  not 
modify  the  terms,  or  enlarge  the  authority 
conferred  upon  John  Wheels  under  his  mort- 
gage>  A  foreclosure  by  suit  was  the  sherlfTs 
only  remedy,  and  he  could  not  have  author- 
ised Jobn  Wheeler  to  do  what  he  hlms^ 
could  not  do.  No  tmderstanding  between 
the  sheriff  and  John  Wheeler  as  to  the  ap- 
plication of  the  proceeds  of  sale  could  affect 
the  rights  of  tbe  mortgagors  or  the  holder  of 
the  junior  mortgagei  It  would  seem  to  be  a 
great  hardship  to  require  the  estate  of  John 
Wtaeder  to  account  for  the  overplus,  bat,  un- 
der the  well-established  principles  of  law  re- 
ferred to  me  In  the  master's  report,  I  teel  eon- 
strained  to  concur  In  the  findings  by  tbe  i 


Digitized  by  V^jOOyit^ 


&0.) 


STEWART  •.  6B0CB. 


418 


ter  as  matter  of  fact  as  well  as  In  bis  con- 
clusions as  matter  or  law.  It  Is  therefore 
ordered  and  adjudged  that  the  masta''8  re- 
imrt  herein  be  confirmed,  and  that  the  excep- 
tions thereto  by  the  defendant  A.  B.  Oroce, 
aa  admlnistratw  of  John  Wheeler,  be  over- 
mled.  It  1«  further  ordered  that  it  be  refer- 
red to  the  master  tar  Spartanborg  county  to 
take  an  account  and  report  upon  the  amount 
due  plalntifr,  or  assignee  of  Lilly  R.  Earle, 
upon  the  mortgage  executed  January  14, 188S, 
to  W.  S.  Thomason,  probate  Judge  for  Spar- 
tanburg county,  his  successors  or  assignees, 
by  tbe  defendants  W.  L.,  A.  J.,  and  O.  P. 
Morgan.  In  said  accounting,  the  plalntUC 
should  be  required  to  account  for  any  sum  of 
money  received  by  Lilly  R.  Earle,  or  by  the 
plaintiff,  as  her  assignee,  upon  notes  or  ac- 
counts transferred  by  W.  L^  A.  J.,  and  O.  P. 
Morgan,  as  additional  security  for  the  per- 
formance of  the  conditions  of  the  bond  of  W. 
L.  Morgan  as  guardian  of  Lilly  R.  E^arle,  for- 
merly Llllle  R.  Montgomery.  Upon  the  com- 
ing In  of  the  report  of  the  master,  any  of 
tbe  iMortlas  to  this  action  are  at  llbraiy  to 
apply  at  the  foot  of  this  decree  for  such 
further  orders  as  may  be  deemed  necessary  to 
carry  out  this  decree.  No  direction  will  be 
made  as  to  cost  until  the  coming  In  of  the 
master's  report  L  D.  Wltherspoon,  Presid- 
ing Judge." 

Prom  this  decree  tbe  defendant  admlnlstra- 
bx  appealed  upon  the  following  grounds,  to 
wit:  That  his  honor  erred:  (1)  In  holding 
that  the  failure  to  give  written  notice  of  the 
junior  mortgage  cannot  have  tbe  effect  of 
rrieasing  the  estate  of  John  Wheeler  for  lia- 
bility to  account  to  such  junior  mortgagee 
for  the  orendus  of  the  proceeds  of  tbe  sale 
remaining  after  the  satisfaction  of  his  mort- 
gage. And  In  not  holding  that  plaintiff  has 
no  right  to  recover,  not  having  given  Wheeler 
"express  notice  In  writing"  of  the  junior 
mortgage.  <2)  In  not  holding  that  no  ex- 
press notice  in  wilting  of  plaintiff's  mort- 
gage having  been  given,  the  surplus  was, 
under  the  terms  of  the  power  of  sale,  pay- 
able to  the  martgagers,  and  tbe  mortgagors 
did  receive  the  benefit  of  it  (8)  In  holding 
that  the  understanding  between  the  sheriff 
and  John  Wheeler  that  the  sale  should  be 
made  under  the  junior  mortgage,  and  tbe 
proceeds  of  the  sale  be  applied  to  the  aatl»- 
faction  of  the  sberUTs  senior  mortgage,  did 
not  justify  or  ixroteot  Wheeler  In  so  apply- 
ing tbe  proceeds.  And  In  sustaining  the 
master's  finding  that  the  whole  estate  in  the 
land  could  not  have  been  sold  free  from  In- 
combrance,  even  with  consent  of  senior  in- 
cumbranoor.  (4)  In  sustaining  tbe  master's 
finding  that  the  prior  mortgage  could  not  be 
paid  off  out  of  the  proceeds  of  the  sale  with- 
out consent  of  the  subsequent  incumbrancera 
(5>  In  noT  holding  that  the  plaintiff  and  the 
defendants  Morgan,  are  estopped  by  their 
receipts  from  the  sheriff  of  tbe  moneys 
which  they  allege  were  improperly  paid  to 
them,  and  which  they  are  seeking  by  this 


action  to  recover  again.  (S)  In  not  holding 
that  plaintiff  could  not  proceed  against  tbe 
defendant  till  after  having  exhausted  the 
other  securities  assigned,  for  Mra  Eiarle's 
benefit  to  the  inrobate  judge.  (7)  In  holding 
this  defendant  liable  for  Interest  (8)  In  sus- 
taining the  master's  finding  that  the  defend- 
ant should  pay  off  the  amount  due  plaintiff 
by  her  guardian,  and  then  that  the  balance 
of  the  $3,753.24  and  Interest  should  be  paid 
to  the  defendants  Morgan  Bros.  (9)  In  at 
least  not  directing.  In  the  accounting  order- 
ed by  him,  that  this  defendant  should  have 
credit  for  the  amounts  that  have  been  re- 
ceived by  plaintiff,  or  her  assignee,  upon 
die  guardianship  bond  from  the  estate  of  the 
surety  Samuel  Morgan.  (10)  In  not  holding 
that  if  Wbeeltf  erred  In  paying  off  the  sen- 
ior mortgage,  it  was  a  mistake  made  by 
him  under  advice  of  bis  attorney,  and  he 
should  be  protected  by  tbe  court  of  equi- 
ty, especial^  aa  tbe  plalnUff  parted  with  no 
right  and  suffered  no  loss  on  account  of  the 
mistake,  If  it  was  such. 

Judgment  for  plalntlfC,  and  defendant 
Groce  appeals.     Modified. 

For  prior  report  >ee  16  8.  B.  428. 

Stanyame  Wilson,  for  appellant  Ralph 
K.  Carson,  for  respondent 

POPE,  J.  The  facts  of  this  controversy, 
with  the  exception  of  some  additional  ones, 
are  thus  summarized  in  the  opinion  of  this 
court  a«  reported  in  87  a  G.  560,  16  8.  E. 
428:  "It  appears  from  tbe  pleadings  and 
other  proceedings  in  this  case  that  on  the 
6tb  day  of  December,  1886,  the  Crawfords- 
viUe  factory  tract  of  land  was  sold  by  the 
sheriff  of  Spartanburg  county,  and  bid  off  by 
W.  L.  Morgan,  A.  J.  Morgan,  O.  P.  Morgan, 
and  L.  A.  Green,  who  complied  with  the 
terms  of  sale  by  paying  one-half  in  cash  and 
giving  their  bond  to  the  sheriff,  secured  by  a 
mortgage  of  the  premises,  for  the  other  half, 
which  mortgage  was  in  tfaeuBual  form  of  mort- 
gages to  public  officers,  and  contained  no 
power  of  sale;  that  on  the  11th  of  December, 
1886,  the  same  persons  executed  a  second 
mortgage  to  John  Wheeler,  the  intestate  of 
defendant  Oroce,  on  the  same  land,  whi<A 
Uust-mentloned  mortgage  did  contain  a  pow- 
er of  sale;  that  on  the  14th  of  January,  1888, 
the  said  W.  L.  Morgan,  A.  J.  Morgan,  and  O. 
P.  Morgan  executed  a  third  mortgage  on  the 
same  tract  of  land  to  the  Judge  of  probate 
for  Spartanburg  county,  which  was  subse- 
quently assigned  to  the  plaintiff  herein;  that 
on  the  4th  of  February,  1888.  tbe  said  John 
Wheeler,  by  virtue  of  the  power  of  sale  con- 
tained in  his  mortgage,  offered  the  said  land 
for  sale,  and  himself  became  the  purchaser 
thereof,  and  applied  the  proceeds  of  the  sale 
to  the  payment  of  the  debt  secured  by  the 
mortgage  to  tbe  sheriff,  and  to  the  pay- 
ment of  the  debt  secured  by  his  own  mort- 
gage, which  exhausted  the  proceeds,— where- 
upon  the  plaintiff  commenced  this  action,  to 
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which  the  said  L.  A.  Oreen  has  not  been 
made  a  party,  datmlng  that  the  said  John 
Wheeler  had  no  right  to  apply  any  part  of 
the  proceeds  of  sale  made  by  him  to  the  pay- 
ment of  the  debt  secured  by  the  mortgage 
to  the  sheriflT,  bnt  that  the  said  Wheelo:  was 
bound,  after  satisfying  the  debt  due  to  him- 
self, to  apply  any  surplus  of  the  proceeds  of 
sale  that  then  remained  In  his  hands,  first, 
to  the  payment  of  the  debt  secured  by  the 
mortgage  to  the  Judge  of  probate,  which  had 
been  assigned  to  him,  and  the  balance,  If 
any,  to  the  mortgagors  in  the  mortgage  to 
Wheeler,  of  whom,  as  has  been  stated,  I/.  A. 
Green  is  one.  The  issues  In  the  action  were 
r^erred  to  the  master,  who  found  In  accord- 
ance with  this  view;  but,  upon  exceptions  to 
his  report,  the  circuit  Judge  overruled  the 
rejxnt  of  the  master,  and  rendered  Judgment 
dismissing  the  complaint  From  this  Judg^ 
ment,  the  plalntlfl  •  •  •  appeals  •  •  *." 
On  that  appeal  this  court  decided  that  L.  A. 
Oreen  was  a  necessary  party,  and  In  Its  Judg- 
ment reversed  the  decree  of  the  circuit  Judge 
without  prejudice,  and  remanded  the  cause 
to  the  circuit  court  to  carry  out  its  direction. 
The  said  L.  A.  Oreen  has  been  made  a  par- 
ty defendant,  but  disavows  any  interest 
therein,  having  long  since  conveyed  all  his 
interest  to  the  defendants  Morgan.  A  change 
was  made  in  the  person  of  the  plaintiff,  W.  L. 
Stewart  being  substituted  for  Mrs.  Lilly 
Barle  under  the  following  circumstances: 
The  wife  of  W.  L.  Stewart  was  the  daughter 
of  Samuel  Morgan,  deceased,  who  was  in  his 
lifetime  a  surety  on  the  bond  of  his  brother 
W.  L.  Morgan  as  the  guardian  of  the  estate 
of  Mrs.  Lilly  Earle>  n6e  Montgomery,  and 
the  said  Samuel  Morgan  had  conveyed,  for 
love  and  affection,  to  his  daughter,  Mrs. 
Stewart  a  tract  of  land  of  over  235  acres, 
worth  $2,S00.  Of  the  236  acres,  60  acres  was 
sold  for  1930,  and,  with  $1,070  advanced  by 
Mr.  Stewart  was  paid  to  Mrs.  Earie  in  full 
payment  of  the  balance  due,  and  she  there- 
upon assigned  the  whole  claim  to  W.  L. 
Stewart  Thus  he  became  plaintiff  in  her 
stead.  The  action  came  on  to  be  heard  be- 
fore Judge  Witherspoon  on  the  following  pa- 
lters: The  pleadings,  the  testimony,  and  the 
report  of  the  master  submitted  at  the  pre- 
vious hearing  before  Judge  Hudson,  and 
some  additional  testimony  taken  before  the 
mastmr.  By  the  decree  of  Judge  Wither- 
spoon, filed  29th  Deceml>er,  1803,  he  sus- 
tained the  master's  report  which,  as  was 
stated  heretofore,  gave  the  plaintiff  the  re- 
lief sought  In  the  complaint  The  defendant 
A.  B.  Oroce,  as  the  admhUstrator  of  John 
Wheeler,  deceased,  appealed  from  that  de- 
cree. As  the  decree  itself  and  the  exceptions 
of  appellant  will  appear  in  the  report  of  the 
case,  we  will  not  reproduce  them  here.  Nor 
will  we,  in  our  consideration  of  these  ezcep- 
tlms,  atop  to  formally  repeat  such  as  are 
overruled  and  such  as  may  be  sustained.  In 
our  anxiety  to  have  an  end  of  this  already 
protracted   litigation,    we   have   taken    the 


{lalns  to  set  out  fully  ^bat  we  conceiv* 
should  be  the  final  Judgment  in  this  case^ 
having  a  due  regard  to  the  rights  and  equitJes 
of  all  the  parties. 

The  senior  mortgage  was  held  by  the  sher- 
iff, and  contained  no  power  of  sale.  The 
second  mortgage  was  held  by  John  Wheeler, 
with  a  power  of  sale,  coupled  with  this  stip- 
ulation of  the  mortgagees,  that  the  proceeds 
of  sale,  if  made  under  the  power,  should  be 
first  applied  to  the  payment  of  his  debt  in- 
cluding accrued  interest  and  costs  of  sale; 
second,  that  the  surplus  should  be  applied 
to  Junior  liens,  who  should  give  written  no- 
tice thereof,  and  in  lieu  of  such  notice,  or  if 
none  such,  then  to  the  mortgagors.  The  third 
mortgage  was  to  the  probate  Judge,  who  as- 
signed it  to  the  plaintiff.  Now,  when  John 
Wheeler  sold  the  property  for  $8,600,  it 
was  his  duty,  under  his  mortgage,  to  pay 
his  debt,  $4,729.26,  and  his  costs,  $17.50;  and 
this  left  in  his  hands  as  mortgagor  the  sum 
of  $3,753.24,  to  go  to  Jnnlw  Uens,  if  th^ 
should  have  given  writt«i  notice  of  such 
liens  to  him,  or,  if  not  to  tlte  mortgagors, 
the  Morgans.  But  no  written  notice  of  any 
Junior  liens  was  given  to  Wheeler,  and  it 
would  seem  that  this  sum  of  $3,763.24  should 
have  been  paid  to  the  mortgagors,  the  Mor- 
gans. If  this  were  so,  the  case  would  be 
soon  ended,  for  it  is  in  proof,  and  not  dis- 
puted, that  the  Morgans  were  at  Wheeler's 
elbow,  urging  him  to  take  up  the  senior  mort- 
gage,—that  held  by  the  sheriff;  and  this 
Wheeler  did.  Unfortunately  for  Wheeler,  at 
the  time  the  sale  took  place,  and  at  the  time 
he  had  this  conference  with  the  Morgans, 
the  m(»tgagors,  these  very  mortgagors,  had 
deprived  themselves  of  the  power  to  give 
him  (Wheeler)  any  such  directions,  for,  by 
operation  of  law,  when  they  (the  Morgans) 
made  the  mortgage  to  Thommason,  the  Judge 
of  probate,  they  thoreby  transferred  to  such 
Judge  of  probate  all  their  rights,  under  their 
mortgage  to  Wheeler,  to  have  him  iMiy  to 
them  any  surplus  at  the  sale  made  by 
Wheeler,  and  it  was  ills  duty  to  have  paid 
enough  of  the  siuiilus  to  Thommason,  as 
Judge  of  probate,  to  satisfy  Ills  mortgage. 

Bnt  here  the  appellant  brings  to  the  at- 
tention of  the  court  these  drcumstanoes:  (1) 
That  at  the  sale  of  the  lands  made  by  Wheel- 
er the  price  realized  ($8,600)  was  the  fnU 
value  of  the  fee-simple  title.  This  finding  of 
fact  is  that  of  both  the  master  in  his  report 
and  the  circuit  Judge  in  his  decree,  and  is 
not  assailed  by  any  party  to  the  record. 
Therefore  it  Is  to  us  a  tact  (2)  That  of  these 
proceeds  of  sale  paid  by  Wheeler  to  the 
sheriff,  in  liquidation  of  the  amount  due  on 
the  senior  lien  by  mortgage,  there  was  paid 
on  the  Junior  mortgage  of  niommason,  as 
Judge  of  probate,  the  sum  of  $1,832.68,  and 
that  of  the  balance  of  the  $8,758.24,  it  was 
applied  by  the  sheriff  to  the  Morgans,  the 
mortgagors,  and  therefore  not  a  doHar  thereof 
remained  in  the  hands  of  John  Wheeler.  (3) 
That  when  W.  L.  Morgan  was  appointed 
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guardian  of  the  estate  of  Mra.  Barle  his 
sureties  were  Samuel  Morgan,  A.  X  Morgan, 
and  O.  P.  Morgan;  but  by  reason  of  the 
death  of  Samuel  Morgan,  Insolvent,  this 
mortgage  to  Thommason,  as  Judge  of  pro- 
bate, was  given,  and  thus  Samuel  Morgan 
was  responsible  for  one-third  part  of  what 
the  sureties  to  W.  L.  Morgan  had  to  pay  for 
his  default  as  guardian;  and  that  Inasmuch 
as  the  ^107.60,  with  Interest  thereon  at  7 
per  cent  from  the  12th  December,  1889,  will 
on  the  30th  October,  1894,  amount  to  $4,151.- 
62,  wblGfa,  after  allowing  $1,383.87  as  the 
amount  thereof  paid  by  W.  L.  Morgan  aa 
principal  (he  being  guardian),  will  thus  leave 
$2,767.66  to  be  paid  by  Samuel,  A.  J.,  and 
O.  P.  Morgan  as  sureties,  of  which  amount 
Samuel  is  re8p(»galble  for  $922.91;  and  as  the 
present  b<dder  of  Mn.  Ully  Barle's  dalm  as 
Oie  ward  of  W.  L.  Morgan  used  about  $922.- 
91  of  the  funds  of  Mrs.  Stewart,  the  daughter 
of  Samnel  Morgan,  derived  from  the  sale  of 
land  conveyed  to  her  for  love  and  affection 
of  her  father,  in  payment  of  the  $1,900  paid 
to  Mrs.  Lilly  Barle  on  the  settlement  with 
her  by  the  present  plaintiff  on  the  22d  Febni- 
ary,  1802,  which  payment  by  Mrs.  Stewart 
was  proper,— by  deducting  $922.91  from  the 
$1,900  then  will  be  due  to  the  plaintiS  $978.- 
00,  with  interest  thereon  from  the  22d  Feb- 
ruary, 1892,  as  the  amount  to  be  recovered 
by  the  present  plaintiff  from  the  estate  of 
John  Wheeler,  deceased. 

We  will  now  consider  the  effect  of  these 
propositions  of  facts.  We  regret  to  say  that 
we  do  not  see  how  this  sale,  for  the  full  value, 
ot  the  lands  by  John  Wheeler,  at  the  sale 
thereof  under  the  power  of  sale  in  his  mort- 
gage, can  help  the  defendant  here.  It  la  no 
longer  an  open  question  in  this  state  that 
all  one  acquires  as  a  purchaser  under  a  sale 
of  property  by  virtue  of  a  Junior  lien  is  the 
property  sold,  freed  from  all  Junior  liens,  but 
■till  subject  to  the  senior  liens.  Norman  v. 
Norman,  26  S.  0.  41,  11  B.  E.  1006,  and  the 
authorities  there  dted.  The  Interest  of  the 
Junior  lien  by  such  a  sale  is  transferred  from 
the  land  sold  to  the  purchase  money,  and  in 
that  fund  there  is  no  claim  except  for  the  sur- 
plus that  may  remain.  Aa  to  that  sur- 
Idns,  the  holdos  of  Junior  liens  have  a  right 
to  look  to  it  as  a  fund  held  in  interest  for 
them.  Such  Junior  Hens  cannot  be  preju- 
diced by  any  mistakes  the  purchaser  may 
make  to  which  they  have  in  no  wise  contrib- 
uted. In  the  case  at  bar.  It  is  not  contended 
that  Mrs.  Barle  or  the  probate  Judge,  Thorn- 
maam,  did  any  act  which  led  to  the  mistake 
of  Wheeler.  Not  so  the  mortgagors,  the 
Morgans.  They  insisted  upon  Wheeler  mak- 
ing the  sale  and  payment  to  the  sheriff,  in 
order  to  stop  the  sheriff  In  his  suit  for  fore- 
dosnre  of  his  mortgage  given  by  them,  which 
was  then  i)endlng.  They  are  estoi)ped  by 
their  conduct  from  questioning  Wheeler's  ac- 
tions in  the  premises,  but  they  did  not  r^>- 
resent  Mrs.  Barle  or  Mr.  Thommason,  the 
Judge  of  probata,    Aa  we  have  hwetofore 


remaiiced,  when  the  Morgans  made  their 
third  mortgage  on  the  lands  in  qnestlon,  they 
assigned  and  transferred  all  their  rights  to 
any  surplus  that  might  remain,  at  a  sale 
made  by  Wheeler,  to  Thommason,  as  Judge 
of  probate.  This  fact  was  actually  and  con- 
structively known  by  Wheeler,  and  he  there- 
fore acted  at  his  peril  In  paying,  as  the  pur- 
chase money  of  what  is  sometimes  called 
"the  equity  of  redemption"  of  the  Morgans, 
the  full  value  of  a  fee-simple  title  to  said 
lands  when  discharged  of  all  incumbrances. 
We  think,  however,  the  receipt  by  Thomma- 
son, as  probate  Judge,  of  the  $1,632.62  from 
the  proceeds  of  sale,  with  a  full  knowledge, 
as  he  had,  of  all  the  facte  connected  with  the 
payment  thereof  by  Wheeler  to  the  sheriff, 
and  the  subsequent  receipt  of  this  money  by 
Mrs.  Barle,  bound  them,  to  the  extent  of  this 
payment,  aa  so  much  payment  of  the  surplus 
in  the  hands  of  Wheeler  applicable  to  their 
(third)  mortgage,  but  no  further  than  such 
payment  extends.  We  conclude,  also,  that 
the  present  plaintiff,  having  used  $922.91  de- 
rived from  a  i>art  of  the  sale  of  the  lands  in 
his  hands  derived  as  a  gift  from  Samnel 
Morgan,  who  was  also  a  surety  on  the  bond 
of  W.  h.  Morgan  as  guardian,  and  therefore 
liable,  al«Mig  with  A.  J.  and  O.  P.  liorgnn,  to 
make  good  ail  defaults  of  W.  L.  Morgan  as 
such  guardian,  in  the  purchase  from  Mrs. 
Barle  of  this  mortgage  must  have  his  claim 
for  $1,900  reduced  by  this  $922.01;  and  that 
all  he  can  recover  from  A.  B.  Groce,  the  ad- 
ministrator of  the  estate  of  John  Wheeler, 
deceased,  is  $978.09,  with  interest  from  the 
22d  February,  1802.  As  before  remarked, 
none  of  the  Morgans  are  entitled  to  anything 
at  the  hands  of  said  administrator. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified  as 
herein  required,  and  that  the  cause  be  re- 
manded to  the  circuit  court,  to  there  enter  a 
Judgment  for  the  present  plaintiff  against 
A.  B.  Oroce,  as  administrator  of  John  Wheel- 
er, deceased,  for  $978.09,  with  intereat  there- 
on from  the  22d  February,  1892;  and,  also, 
that  the  claims  of  W.  L.  Morgan,  A.  J.  Mor- 
gan, and  O.  P.  Morgan  against  said  A.  B. 
Groce,  as  administrator  of  John  Wheeler,  de- 
ceased, be  disallowed. 

McIVBB,  a  J.,  concnra, 


(42  S.  C.  522) 

CAMPBELL  et  aL  V.  SANDERS.  8AMB  v. 
OLIVER  (two  caaes).  SAME  t.  0RIME:B. 
SAME  T.  BEATTIE.  SAME  t.  DO- 
THAOE.  SAMB  t.  PBTERSBN.  SAME 
T.  WHALEY.  SAMB  v.  HOFFMAN. 
SAMB  V.  LAFFAN.    SAMB  v.  REHKOPF. 

(Supreme  Conrt  of  Sonth  Carolina.     Dec.  8, 
1894.) 

DiBBOT  Tax  Ci^aimb— Costs  —  Appcai.  vboii  Com- 

mSSIONEB. 

1.  The  act  of  1891  (20  St  p.  1067),  pro- 
dding the   mode  of  diatribnting  direct  taxes 
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collected  daring  the  War,  does  not  confer  the 
right  to  costs  upon  the  prevailing  party. 

2.  The  commissioner  provided  by  the  act 
of  1891,  before  whom  direct  tax  claims  are  to 
b*  proved,  is  not  a  "court  of  inferior  jnrisdic- 
tion,"  within  the  meaning  of  Code  Civ.  Proc. 
i  33t,  providing  for  costs  when  the  jurisdiction 
of  such  court  in  a  special  proceeding  shall  be 
brought  before  the  circuit  court  for  review. 

Appeal  from  common  pleaa  circolt  court  of 
Charleston  county;  James  F.  Izlar,  Judge. 

Petition  by  Mary  B.  Campbell,  adminis- 
tratrix, and  others,  against  Samuel  Sanders, 
for  leave  to  intervene  In  a  proceeding  by 
■aid  Sanders  to  collect  a  "direct  tax  claim." 
From  a  Judgment  for  petitioners  setting 
aside  the  taxation  of  costs,  said  Sanders  ap- 
peals   Affirmed. 

This  case  was  considered  with  10  other 
cases  wherein  the  petitioners  were  the  same 
and  the  respective  defendants  were  Henry 
Oliver,  administrator,  T.  S.  Orimke,  adminis- 
trator, B.  F.  Beattie,  administrator,  F.  A. 
Dothage,  administrator,  Ann  Petersen,  ad- 
ministratrix, B.  J.  Wbaley,  Henry  Hoffman, 
administrator,  Ann  LaUan,  administratrix, 
and  Christina  Behkopf,  administratrix. 

The  decree  of  the  lower  court  was  as  fol- 
lows (lElar,  J.):  "The  foregoing  cases  are 
known  as  'Direct  Tax  Claims.'  It  appears 
that  from  the  Judgments  of  the  special  com- 
missioner. Master  Miles,  in  these  cases,  an 
appeal  was  taken  to  this  court  under  and  by 
virtue  of  the  authority  granted  by  the  act 
of  the  general  assembly  entitled  'An  act  to 
provide  a  mode  of  dlstrlbntton  of  the  mon- 
eys collected  as  direct  tax  from  the  dtizena 
of  tUs  state  by  the  United  States  and  turned 
over  In  trust  to  the  state  of  South  Carolina,' 
approved  December  24,  1891  (20  St  p.  1067). 
Tb»  appeals  in  these  cases  were  beard  by  bla 
honor.  Judge  Hudson,  who,  after  a  careful 
consideration  of  the  grounds,  ordered  that 
the  several  api)eals  be  dismissed.  After- 
wuda  these  cases  were  taken  to  the  su-, 
iweme  court  of  the  United  States  on  writs 
tit  error  allowed  by  one  of  the  Justices  at 
said  court,  and  there  the  appeals  were  again 
dismissed.  13  Sup.  Ct  1044.  On  receipt  of 
the  mandates  from  the  supreme  court  of  the 
United  States,  the  attorneys  representing 
tiie  several  defendants  applied  to  the  clerk 
of  this  court  to  have  the  costs  In  these  cases 
taxed  and  adjusted.  Objection  was  made 
by  the  attorneys  for  idalntifr.s  on  various 
grounds.  The  clerk  held  'that  he  had  noth- 
ing to  do  with  the  costs  of  the  United  States 
supreme  court,  but  would  proceed  to  tax  the 
costs  in  the  court  of  common  pleas.'  The 
costs  In  the  court  of  common  pleas  were 
taxed  by  the  clerk  in  each  case  as  follows: 
For  attorneys  of  appellee,  $15.00;  for  clerk, 
(8.1S;  total,  123.15.  From  this  taxation  the 
plaintiSs  appealed  to  this  court  on  the  sev- 
eral grounds  stated  In  the  notice.  These  ap- 
peals were  heard  by  me  at  the  June  term, 
1883,  of  the  court  of  common  pleas  for  said 
connty.  After  argument  I  took  the  papers, 
and  reserved  my  decision,  as  I  deemed  the 
legal  questions  involved  not  altogether  free 


I  from  doubt  The  following  propositions 
may,  I  think,  be  safely  asserted:  There 
were  no  costs,  eo  nomine,  at  common  law. 
Costs  are  recoverable  at  law  only  by  force 
of  statute,  and  depend  upon  the  terms  of  the 
statute,  strictly  construed.  Neither  court. 
Jury,  nor  referee  can  award  costs  unless  the 
same  are  authorized  by  law.  The  party 
claiming  costs  in  any  action  or  special  pro- 
ceeding must  therefore  put  his  finger  upon 
the  statute  which  allows  the  same  before  he 
can  legally  demand  them.  The  act  of  the 
24th  December,  1891,  above  mentioned, 
makes  no  provision  for  costs  in  case  of  ap- 
peal to  this  court  from  the  Judgment  of  the 
master  as  special  commissioner.  It  la  ad- 
mitted on  all  sides  that  the  proceedings  be- 
fore the  master  in  these  cases  were  not  ac- 
tions, but  special  proceedings.  Now,  Is  there 
any  statute  which  allows  costs  In  cases  at 
this  nature?  Section  331  of  the  Code  pro- 
vides that  'when  the  decision  of  a  court  of 
Inferior  Jurisdiction  in  a  special  prooeedinc 
*  *  *  shall  be  brought  before  the  circuit 
court  for  review,  soch  proceedings  shall,  for 
all  purposes  at  costs,  be  deemed  an  action  at 
issne,  on  a  question  at  law,  from  the  time 
the  same  shaU  be  brought  into  court,  and 
costs  thereon  shall  be  awarded  and  collected 
as  provided  by  law.'  The  second  paragraph 
of  section  326  of  the  Code  provides  that 
'whenever  It  shall  be  necessary  to  adjust 
costs  *  *  *  In  any  special  proceedings, 
the  same  shall  be  adjusted  by  the  Judge  be- 
fore whom  the  same  may  be  heard,  or  the 
court  before  which  the  same  may  be  decided 
or  pending,  or  In  such  other  manner  as  the 
Judge  or  court  may  direct'  Now,  even  If 
it  be  admitted  that  the  Judgment  of  Master 
Miles  was  the  decision  ot  an  Inferior  court 
In  a  q)eclal  proceeding,  and  falls  within  the 
provisions  of  section  331  of  the  Code,  no  di- 
rection has  been  given  by  any  Judge  or  court 
to  the  clerk  of  this  court  to  tax  and  adjust 
the  costs  In  these  cases.  The  taxation  of 
costs  In  these  cases  by  the  derk  was,  thoe- 
fore,  without  direction  or  authority.  But  I 
do  not  regard  the  Judgment  of  Master  Miles 
in  these  cases  as  the  decision  of  a  court  of 
Inferior  Jurisdiction.  I  do  not  think  the  leg- 
islature, in  providing  for  the  appointment  of 
a  commissioner  before  whom  direct  tax 
claims  should  be  proved  Intended  to  create 
or  did  create  a  court  of  Inferior  Jurlsdlctlott. 
The  Jurisdiction  of  Master  Miles  In  passing 
upon  these  claims  extended  to  claims  over 
$100.  The  case  of  City  Council  v.  Ashley 
Phosphate  Co.,  33  &  C.  25,  11  a  B.  386,  is, 
I  think,  authority  for  holding  that  under  the 
constitutional  provisions  authorizing  the  es- 
tablishment of  'such  municipal  and  other 
Inferior  courts  as  may  be  deemed  necessary' 
the  general  assembly  cannot  create  an  Infe- 
rior court  with  Jurisdiction  in  civil  cases 
over  $100.  In  this  case,  Simpson,  O.  J.,  after 
discussing  the  several  constitutional  provi- 
sions relating  to  the  subject  says:  'We 
think,  therefore,  that  it  would  be  the  exer 
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doe  of  unconstituttonal  power  on  the  part 
at  the  general  assembly  to  attempt  to  create 
an  inferior  court  witb  Jarlsdlctloo  In  civil 
cases  over  $100.'  Master  Miles,  as  said  by 
Judge  Hudson  In  his  circuit  decree  In  these 
cases,  filed  July  14, 1892,  was  'a  special  com- 
missioner, as  it  were,  created  for  a  special 
purpose,  and  -with  Ilcalted  jurisdiction.  •  •  • 
Bis  duty  is  to  ascertain  the  real  claimants 
and  the  amount  due  to  each  one  and  to  cer- 
tify his  findings  to  the  governor.'  My  opin- 
ion, therefore.  Is  that  costs  In  these  cases 
cannot  be  allowed  under  the  provisions  of 
section  331  of  the  Code.  Outside  of  this  sec- 
tion of  the  Code,  my  attention  has  not  been 
directed  to  any  other  statute  whereby  costs 
might  be  allowed  in  these  cases,  and  in  my 
Investigation  I  have  discovered  none.  It  la 
therefore  orderted  and  adjudged  that  the  ap- 
peals In  these  cases  be  Bustalned,  that  the 
taxations  of  costs  ttierein  made  by  the  clerk 
ef  this  court  be,  and  the  same  are  hereby, 
set  aside,  and  that  costs  in  said  cases  be  dis- 
allowed." 

E.  B.  Hollings,  F.  A.  Dothage,  and  S.  J. 
Lee,  for  appellants.  Mitchell  &  Smith  and 
McCradys  &  Bacgt,  for  respondents. 

McIVEB,  G.  J.  The  eleven  cases  above 
stated,  all  depending  upon  the  same  facts, 
were  ueard  and  will  be  considered  together. 
The  facts  are'  so  fully  and  clearly  stated  in 
the  decree  of  his  honor.  Judge  Izlar,— which 
should  be  lncorx)0'rated  In  the  report  of  this 
case,— that  it  is  unnecessary  to  repeat  them 
hen.  It  is  snffldent  to  aay  that  these  were 
claims  presented  by  the  several  appellants  to 
Master  Miles  for  their  respective  portions 
of  the  fund  appropriated  by  the  United 
States  government  for  the  purpose  of  refund- 
ing the  direct  taxes  imposed  and  collected 
by  that  government,  which  fund  had  been 
placed  in  the  hands  of  the  state  government, 
and  its  distribution  provided  for  by  the  act 
of  1891  (20  St  p.  1067),  entitled  "An  act  to 
provide  a  mode  of  distribution  of  the  moneys 
collected  as  direct  tax  from  the  citizens  of 
this  state,  by  the  United  States,  and  tamed 
over.  In  trust,  to  the  state  of  South  Carolina. ' 
It  appears  tliat  the  respondents  herein  filed 
their  petition  before  Master  Miles,  praying 
to  be  allowed  to  Intervene  and  set  up  their 
claims  against  the  several  claimants  (appel- 
lants her^n)  for  porti<Ki8  of  the  several 
amounts  found  to  be  due  such  claimants,  re- 
spectively. The  master  declined  to  consider 
such  petition,  and  from  his  refusal  to  do  so 
the  respondents  herein  appealed  to  the  court 
of  common  pleas,  where  their  several  ap- 
peals were  dismissed.  Thereupon  the  ap- 
pellants herein  applied  to  and  obtained  from 
the  clerk  of  the  court  of  common  pleas  a 
taxation  of  their  costs  incurred  under  said 
appeals.  To  such  taxation  of  costs  the  re- 
spondents herein  excepted,  and  the  cases 
went  before  his  honor.  Judge  Izlar,  upon 
■neh   exceptions,    wlio   rendered   judgment 
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sustaining  tite  exceptlMis,  and  adjudging 
that  the  appellants  herein  were  not  entitled 
to  costs.  From  this  judgment'  these  appeals 
have  been  taken  upon  the  several  grounds 
set  out  in  &e  record,  which  need  not  be  re- 
peated here,  as  the  sole  question  Is  whether 
the  appella&tb  are  entitled  to  costs  in  a  pro- 
ceeding of  this  kind.  It  Is  w^l  settled  that 
the  right  to  costs  is  of  purely  statutory  origin, 
and  hence,  when  any  one  sets  up  a  claim  lof 
costs,  he  must  x>oint  out  the  statute  con- 
ferring the  right  to  costs  In  the  case  in  wbicb 
such  right  is  asserted.  State  v.  County 
Treasurer,  10  S.  C.  40;  Scott  v.  Alexander, 
27  S.  C.  15.  2  S.  E.  706.  We  do  not  think 
that  there  is  any  statute  conferring  the  right 
to  costs  in  a  proceeding  of  this  kind.  It  la 
very  clear  that  the  act  of  1891,  above  re- 
ferred to,  does  not  confer  the  right  to  costs. 
On  the  contrary,  while  it  does  provide  for 
the  compensation  of  the  commissioners  sent 
to  Washington,  and  for  the  compensation  of 
the  masters,  as  well  as  for  the  payment  of 
certain  other  exi)en8es  incurred  in  carrying 
out  the  provisions  of  the  act,  it  is  entirely 
silent  as  to  any  costs  to  be  allowed  the  par- 
ties, or  any  ofiiclals  other  than  those  above 
named.  It  is  contended,  however,  that  the 
right  to  costs  is  secured  by  the  provi^ons  of 
section  331  of  the  Code  of  Civil  Procedure. 
That  section  reads  as  follows:  "When  the 
decision  of  a  court  of  inferior  jurisdiction 
in  a  special  proceeding,  including  appeals 
from  the  probate  courts,  shaU  be  brought 
before  the  circuit  court  for  review,  such  pro- 
ceeding shall,  for  all  purposes  of  costs,  be 
deemed  an  action  at  issue,  on  a  question  of 
law,  from  the  time  the  same  shall  be  brought 
into  court,  and  costs  thereon  shall  be  award- 
ed and  collected  as  provided  by  the  law." 
It  will  be  observed  that  this  section  applies 
only  to  cases  "when  the  decision  of  a  conrt 
of  Inferiw  jurisdiction.  In  a  qieclal  proceed- 
ing. Including  appeals  from  the  probata 
comrts,  sball  be  brought  betote  tbe  circuit 
court  for  review."  Hence,  in  order  to  make 
this  section  applicable,  it  is  necessary  to  as- 
certain whether  Master  Jdiles  had  been  con- 
stituted a  court  of  inferior  jurisdiction  by 
the  act  of  1891.  When  the  state,  under  the 
provisions  of  tbe  act  of  congress,  received 
the  money  appropriated  to  refund  the  direct 
taxes  collected  during  the  war,  it  thereby 
became  a  trustee  for  those  oitltled  to  share 
in  that  fund,  as  is  expressly  recognized  In 
the  title  of  the  act  of  1891,  and,  but  for  Its 
sovereignty,  would  have  been  liable  to  an 
action  to  account  for  such  fund.  Inasmuch, 
however,  as  the  state  cannot  be  sued,  in  its 
own  courts,  except  by  its  own  consent,  the 
act  of  1891  was  passed  in  pursuance  of  sec- 
tion 4  of  article  14  of  the  constitution,  where- 
by the  general  assembly  Is  authorized  to 
"direct  by  law  in  what  manner  claims 
against  the  state  may  be  established  and 
adjusted,"  simply  for  the  purpose  of  ena- 
.bling  those  interested  in  the  direct  tax  fond 
to  have  th^r  cl<Ums  against  the  state  estab- 
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Ushed  and  adjusted.  We  do  not  find  any> 
tbing  in  tlie  act  of  1891  which  Indicates  an 
intention  on  the  part  of  the  legislature  to 
constitute  either  of  the  masters  therein  re- 
ferred to  a  court  in  the  sense  of  that  term 
as  used  in  the  constitution.  On  the  contra- 
ry, the  provision  in  section  5  of  that  act  au- 
tborlzing  an  appeal  to  the  court  of  common 
pleas,  followed  immediately  by  the  words, 
"whose  Judgment  shall  be  final,"  clearly  In- 
dicates that  the  legislature  did  not  intend 
to  create  a  court,  for,  if  it  had,  then  either 
party  would  have  had  the  constitutional 
right  to  Invoke  the  Judgment  of  the  supreme 
conrt,  and  the  Judgment  of  the  court  of  com- 
mon pleas  could  not,  properly,  have  been 
declared  to  be  "final."  Again,  if  the  legisla- 
ture had  intended  to  create  a  oonri;  it  could 
only  do  so  in  the  provisions  contained  in 
section  1  of  article  4  of  the  constitution, 
authorizing  the  general  assembly  to  "estab- 
lish snch  municipal  and  other  Inferior  courts 
as  may  be  deemed  necessary";  and,  if  they 
acted  under  that  authority,  then  the  Juris- 
diction of  the  court  thus  established  would 
have  been  necessarily  limited  to  claims  not 
exceeding  one  hundred  dollars.  See  City 
Cknmcil  v.  Ashley  Pho^hate  Co.,  33  S.  C. 
25,  11  S.  B.  386.  But,  as  we  have  said,  we 
do  not  think  that  the  legislature  intendeid  to 
create  a  court  at  all,  but  simply  a  temporary 
commissimi  or  tribunal,  for  a  specific,  tem- 
porary purpose,  to  ascertain  certain  claims 
of  a  certain  character  against  the  state,  Just 
as  was  done  In  case  of  the  tribunal  presid- 
ed over  by  Hon.  James  C.  Colt,  which  this 
court  held,  in  Bz  parte  Ghllds,  12  S.  O.  lit, 
was  not  a  court  Indeed,  that  case  was 
stronger  than  this,  for  there  the  tribunal 
was  called  in  the  act  establishing  it  "a 
court,"  while  in  the  act  of  1891  we  find  noth- 
ing  of  the  kind.  If,  then,  Master  Miles  was 
not  constituted  a  court  by  the  act  of  1891, 
then  section  331  of  the  Code  does  not  apply, 
and  there  is  no  statute  allowing  costs  in  a 
proceeding  of  this  kind.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
be  affirmed. 

FOPB,  J.,  concoTS. 


(«4  Oa.  410) 

STROUP  et  nz.  ▼.  OHASBL 
(Supreme  Court  of  Georgia.    March  19,  1894.) 
Custody  o»  Infant. 
The   teets   showing    that   the   paternal 
grandparents,  by  express  gift  of  the  mother  on 
her  deathbed,  and  by  subsequent  acquiescence 
of  the  father  until  he  himself  died,  acquired  full 
and  complete  parental  right  to  the  child  in  ques- 
tion, the  maternal  grandmother  cannot  by  ha- 
beas corpus  deprive  them  of  the  custody  of  the 
child  on  the  ground  that  they  detain  It  illegally 
from  her.    Janes  v.  Cle^ome,  54  Ga.  9;  Ham- 
mond V.  Hammond,  16  B.  B.  266,  90  Oa.  627. 
(Syllabus  by  the  Court) 

Brror  teom  scverior  toort;  Catoosa  county; 
Mllnar,  Jadg& 


Petition  by  N.  £.  Chase  for  a  writ  of  bar 
beas  corpus  against  Jacob  Stroup  and  wife  te 
recover  the  custody  of  a  child,  Jessie  Stronp. 
From  a  Judgment  of  the  superior  court  sus- 
taining a  Judgment  awarding  the  custody  of 
the  child  to  petitioner,  respondents  bring  ts- 
ror.  Reversed. 
The  following  is  the  ofilctal  report: 
Mrs.  Chase,  the  maternal  grandmother  of 
Jessie  Stroup,  a  girl  of  four  years,  broogiit 
a  petition  for  habeas  corpus  to  recover  tlie 
custody  of  the  child  from  Jacob  Stroup  and 
wife,  the  parents  of  the  child's  father.  Hie 
ordinary  awarded  the  custody  to  the  peti- 
tioner, and  this  ruling  was  sustained  on  eet- 
tiorari.  The  petition  of  Mrs.  Chase,  sworn 
to  by  her,  alleges  that  the  child's  father,  be- 
fore his  death,  which  occurred  a  few  months 
previously,  gave  her  to  petitioner,  to  take 
charge  of  when  Mrs.  Jacob  Stroup  should  be- 
come so  that  she  would  be  unable  to  take 
care  of  her;  that  Jacob  Stroup  and  wife  are 
not  able  to  cara  for  the  child  properly;  that 
they  are  very  poor,  and  Jacob  Stroup  Is 
mentally  infirm,  and  his  wife  physically  so; 
that  the  child,  being  of  tender  years,  and 
being  herself  somewhat  infirm,  needs  care 
and  attention  which  neither  Jacob  Stroup 
nor  his  wife  can  bestow;  that  their  claim  of 
right  to  the  custody  of  the  child  is  unfound- 
ed; that  they  restrain  the  child  by  overaw- 
ing and  threatffliing  to  kill  petitioner  if  she 
attempts  to  take  her  away;  that  the  child  is 
needing  medical  treatment,  as  she  has  some 
ailment  ot  her  head;  and  petitioner  desires 
her  custody  so  that  proi>er  treatmoit  may 
be  afForded  her  and  her  wants  and  necessi- 
ties supplied.  At  the  trial  Mrs.  Chase  testi- 
fied that  the  child's  moth«:  died  about  four 
years  previously,  and  her  father  only  a  shwl 
time  ago;  that  defendants  were  both  old  and 
poor,  and  not  able  financially  or  physically 
to  take  care  of  and  support  the  child  proper- 
ly; that  Jacob  Stroup  was  very  infirm,  and 
able  to  work  but  Utile,  and  his  eyesight  was 
bad;  that  he  never  went  to  church,  and  had 
I>ecullar  notions  about  religion.  Witness 
heard  him  say  that  God  was  an  nnjnst  God, 
and  had  dealt  with  him  unJusUy,  and  had 
heard  him  cursing  in  the  jtresence  of  the 
child,  not  long  ago.  She  had  no  knowledge 
of  the  child  having  been  taken  to  Sunday 
BchooL  It  was,  and  had  been  all  Its  life, 
a  sickly  child.  Witness  thought  it  needed 
medical  attention,  and  did  not  get  any  troaa 
defendants.  They  were  not  able  to  give  it 
snch  as  it  needed.  Did  not  dothe  it  proiter- 
ly.  On  some  occasicms,  while  the  child  was 
at  her  house,  it  needed  underclothing,  and 
witness  gave  it  some,  Mrs.  Stroup  saying 
she  was  not  able  to  "get  them  for  the  child." 
Witness  had  about  $160,  and  her  boys  owed 
her  about  $60.  Had  no  other  property. 
Had  two  sons  working  on  the  railroad,  who 
divided  with  her  their  wages,  and  heated 
her  along,  but  were  not  obliged  to  do  so. 
With  their  hdp  she  expected,  if  she  got  the 
child,  to  be  able  to  supply  Its  wants  prop- 
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erly.  One  of  ber  sons  got  f4S,  and  the  other 
9S0,  pier  month.  At  the  end  of  each  month 
they  gave  her  the  greater  part  of  their  wa- 
ges, and  were  anxions  to  help  raise  and  edu- 
cate this  child.  A  Bister  of  the  child's  grand- 
mother testifled  that  on  one  occasion  Jacob 
Stroup  was  at  her  house,  and  spoke  about 
what  a  hard  time  he  had  to  make  a  living, 
that  he  was  nearly  blind,  and  able  to  work 
but  little,  etc.  She  heard  him  say  he  bad 
paid  $40  towards  the  land  be  and  his  son 
lived  on,  and  his  son  had  paid  $50,  same  be- 
ing fuU  amount  paid  for  the  land.  She 
heard  Jacob  Stroup,  when  at  her  house,  say- 
ing something  about  trying  to  get  on  the 
county,  In  connection  with  his  talk  of  the 
hard  times  he  had  getting  along.  The 
child's  mother  died  when  it  was  only  four 
or  five  m(mths  old.  James  Hooper  testifled: 
After  the  death  of  the  child's  mother  Its  fa- 
ther married  a  daughter  of  witness  who  sur- 
vived him.  After  this  second  marriage  the 
child's  father  lived  on  the  same  place,  but 
In  a  separate  house  from  defendants,  and 
cropped  together  with  Jacob  Stroup.  Then 
the  child's  father,  W.  A.  Stroup,  moved  to 
another  county,  and  lived  a  while,  and  after- 
wards came  back  and  lived  with  Ja(»b 
Stroup  in  the  same  way  as  formerly.  Some 
time  prior  to  W.  A  Stroup's  death,  and  while 
he  was  sick,  he  and  his  wife  came  to  wit- 
ness' house,  where  he  died,  leaving  the  child 
with  the  defendants.  W.  A>  Stroup  being 
sick  and  unable  to  work,  witness  voluntari- 
ly, and  without  solicitation  from  defendants, 
helped  work  the  land  for  corn.  He  did  this 
because  It  was  needed.  Jacob  Stroup  went 
after  some  of  the  neighbors  to  help  work. 
He  had  worked  in  the  field.  He  Is  not  lazy 
at  all.  Goes  about  where  he  pleases.  Is 
peculiar  In  his  ways.  Will  eat  with  bis  hat 
on,  etc  The  child  always  had  clothes  to 
wear  when  witness  saw  it.  One  Clark  testi- 
fled that  defendants  were  poor,  and  Jacob 
Stronp  Is  somewhat  Infirm,  but  Is  very  in- 
dustrious. Stays  close  at  home  and  works 
in  the  field.  His  wife  is  a  nice  old  lady,  so 
far  as  witness  knows.  He  has  taken  meals  at 
their  house,  and  saw  plenty  to  eat  He  had 
beard  Jacob  Stroup  say  he  would  starve, 
was  not  able  to  work,  and  was  blind.  Had 
heard  him  talking  this  way  for  20  years. 
He  seems  to  be  a  chronic  complainer.  There 
was  testimony  by  two  doctors  that  they  had 
examined  the  child,  and  found  that  It  was 
affected  with  some  constitutional  trouble, 
and  needed  a  tonic,  which  any  one  could  ad- 
minister after  It  was  prepared.  Her  mother 
and  father  were  similarly  affected.  Th^ 
died  with  consumption.  One  of  these  wit. 
nesses  testifled  that  plaintiff  Is  a  nice  lady, 
and  would  be  in  every  way  a  suitable  person 
to  have  the  custody  of  the  child;  that  Ja- 
cob Stroup  la  peculiar,  and  a  chronic  corn- 
plainer,  but  he  can  see  to  work,  and  does 
work,  on  the  farm ;  and  witness  thinks  he  is 
able  to  support  himself,  his  wife,  and  the 
child  with  what  aid  his  wife  cau  g've  him. 


Jacob  Stroup  testifled  that  the  child's  moth- 
er, when  on  her  dying  bed,  gave  the  child, 
then  an  Infant  of  five  or  six  months,  to  his 
wife  to  raise  and  take  care  of  until  It  was 
grown.  Under  this  gift  he  and  his  wife  took 
possession  of  the  child,  and  have  had  it 
since.  They  have  cared  for  it  and  supplied 
its  wants.  Its  father  never  disputed  their 
right  to  it.  He  lived  on  the  same  land  with 
witness,  and  they  cultivated  the  crop  to- 
gether, witness  furnishing  stock,  until  the 
spring  of  1892,  when  his  son  became  sick  and 
unable  to  work.  Witness  gathered  the  crop 
himself.  During  the  first  two  years  of  the 
child's  life,  she  was  sickly  and  hard  to  raise. 
Witness'  wife  waited  on  her  all  this  time, 
and  cared  for  her  by  day  and  night  until  she 
got  about  stout,  and  has  at  no  time  neglected 
her.  Plaintiff  wanted  to  keep  the  child  a 
while,  and  defendants  let  her  stay  with  the 
plaintiff,  and  while  there  plaintiff  made  her 
a  few  clothes,  without  any  request  from  ei- 
ther of  the  defendants.  This  was  all  that 
plaintiff  did  for  the  child.  She  never  of- 
fered to  keep  her  while  she  was  little  and 
sickly,  and  now  that  she  Is  getting  up,  and 
will  soon  be  able  to  do  something,  plaintiff 
wants  to  take  her  from  defendants.  They 
have  taken  care  of  the  child,  and  are  still  able 
to  do  BO.  Have  plenty  of  com  to  make  their 
bread  until  witness  makes  this  crop,  and 
plenty  of  meat  to  do  them  two  years.  They 
have  a  good  cow,  and  get  all  the  milk  and 
buttw  they  need.  The  child  is  stout  and 
well.  Sometimes  she  has  a  rising  In  one  of 
her  ears,  which  does  not  last  long,  and  does 
not  seem  to  hurt  her.  Witness  and  his  wife 
are  able  to  work,  and  do  any  kind  of  work 
that  Is  needed.  Hei  has  a  crop  planted  this 
year.  He  sometimes  complains,  and  says  he 
cannot  work,  when  he  does  not  mean  it 
Supposes  he  is  a  chronic  complainer.  Has 
done  this  for  years.  Does  not  go  to  church 
much,  but  is  a  constant  reader  of  the  Bible. 
He  never  teaches  the  child  anything  Im- 
proper. He  never  called  on  Hooper,  or  any 
one,  to  help  him  in  the  crop.  This  was 
Hooper's  own  doing,  toe  the  sake  of  W.  A. 
Stroup,  who  was  sick.  Mrs.  Orubb  testi- 
fied that  she  was  present  when  the  child's 
mother  was  sick,  and  gave  it  to  Mrs.  Jacob 
Stroup,  and  told  her  to  take  It  and  raise  it 
imtil  it  was  grown,  and  to  let  no  one  have  It 
as  long  as  she  lived,  and  told  her  not  to  let 
plaintiff  have  it,  as  she  had  not  raised  her 
right  It  is  now  a  fine,  stout  child.  De- 
fendants have  treated  it  well  and  kept  it 
clothed.  Its  father  nevo-  took  control  of  it 
Defendants  always  have  plenty  to  eat,  and 
witness  thinks  they  are  well  able  to  take 
care  of  the  child  propeily.  Jacob  Stroup  is 
peculiar,  but  very  Industrious.  Witness 
thinks  he  means  what  he  says. 

Payne  &  Walkor,  for  plaintiffs  in  «rror. 
W.  B.  Mann,  for  defendant  In  error. 

PBR  CURIAM.     Judgment  reversed. 


Digitized  by 


Google 


420 


SOUTBEASTBRN  BBPORTBB,  Yc^  2a 


ICta. 


yt  Qa.  EM) 

STBININGBR  at  sL  ▼.  DONALSON. 
(Supreme  Conrt  of  Georgia.    April  23,  18M.) 
SxBounox— diAJir  or  Thibd  PsBaoH  — Qirasnoir 

FOB  JUBT. 

The  facta  in  eridence  made  a  case  for 
determination  by  the  jury,  and  the  coort  erred 
in  directing  a  verdict  for  the  claimant 
(Syllabns  Iqr  the  Court) 

Brror  from  superior  coart,  Decatar  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  J.  Steininger  &  'Co.  against 
John  B.  Donalson,  and  L.  A.  Donalson  in- 
terposed a  claim  to  land  levied  on  under  an 
execution  against  defendant  There  was  a 
judgment  for  claimant,  and  plaintiffs  bring 
error.    Reversed. 

The  following  is  the  official  report: 

An  execution  In  favor  of  Steininger  & 
Co.  against  John  B.  Donalson  for  $264.03, 
I^ncipal,  with  interest,  etc.,  based  upon  a 
judgment  of  July  8,  1889,  was  levied  on  lot 
No.  232,  and  the  west  half  of  lot  No.  210,  in 
the  Twentieth  district  of  Decatur  county.  A 
claim  was  Interposed  by  Miss  L.  A.  Donal- 
son, daughter  of  defendant,  to  two  acres  off 
the  southwest  comer  of  the  west  half  of  lot 
No.  210.  Upon  the  trial  the  court  directed 
a  verdict  for  claimant,  to  which  plaintiffs  ex- 
cepted, alleging:  (1)  The  evidence  was  suf- 
ficient to  raise  an  issue  as  to  the  bona  fides 
(n  the  transaction  by  which  a  large  amount 
of  property  passed  from  defendant  to  John 
B.  Donalson  pending  plaintiffs'  suit,  and  a 
short  time  before  judgment,  and  tiien  the 
property  claimed  passed  from  John  B.  Don- 
alson to  claimant  without  consideration,  she 
being  a  daughter  of  defendant  (2)  "That 
the  fact  that  defendant  in  fl.  f a.  went  upon 
the  land  claimed,  and  at  his  own  expense 
did  purchase  lumber  and  erect  a  dwelling 
for  claimant,  subsequent  to  >the  date  oit 
plaintiffs'  judgment,  which  is  now  occupied 
by  the  defendant  in  fl.  fa.  and  the  claimant, 
who  is  his  unmarried  daughter,  and  several 
hundred  dollars  of  the  proceeds  of  one  lot 
returned  to  defendant  in  fi.  fa."  Upon  the 
trial  plaintiff  put  in  evidence  the  fi.  fa.,  and 
closed. 

For  claimant.  Fain  testified:  "At  the  date 
of  the  levy,  claimant  was  in  possession  of 
the  property  levied  on,— was  living  on  the 
place.  At  that  time  defendant  was  living 
with  claimant,  his  daughter,  on  the  property 
levied  on."  Claimant  put  in  evidence  deed 
from  defendant  to  J.  B.  Donalson  to  lot  232, 
and  the  west  half  of  lot  210,  consideration, 
$661.53,  dated  March  25,  1889;  also,  deed 
from  John  El.  Donalson  to  Fain  to  lot  232, 
consideration,  $346.33,  dated  December  2, 
1889;  also,  deed  from  John  B.  Donalson  to 
claimant  to  west  half  of  lot  210,  considera- 
tion, $157.67,  dated  December  3,  1889.  In  re- 
buttal, plaintiff  showed  the  filing  of  the  suit 
on  which  tbeir  judgment  was  obtained, 
prior  to  the  deed  from  defendant  to  J.  B. 
Donalson;  also,  that  defendant  returned  this 
propuny  for  taxation  in  1888,  and  in  1889 


returned  no  land  at  all,  and  only  $800  fw 
sonalty.  For  plaintiffs,  the  defendant  tes- 
tified: "I  suppose  that  was  all  the  profi- 
erty  I  had  when  I  gave  in  my  property  un- 
der oath  in  1888.  After  I  made  the  deed  to 
John  B.  Donalson,  I  owned  nothing  else  I 
did  not  give  in.  Think  I  owed  the  Oorbin 
Banking  Company  about  $600,  Loeb  over 
$300,  and  other  debta  If  Steininger  was 
suing  me  at  the  time  of  this  deed,  I  do  not 
recollect  it  Buck  Bell  was  suing  me  some- 
where about  that  time.  Do  not  think  I 
owed  him  $200  or  $300  at  that  time. 
Thought  I  had  paid  Bhrllch.  Think  he  got 
judgment  against  me  about  that  time.  I 
owed  Jake  Hayes  a  good  large  sum  of  mon- 
ey at  that  time.  [Claimant  admitted  defend- 
ant's insolvency.]  Fain  married  my  daugh- 
ter before  Mr.  Donalson  made  the  deed. 
Fain  got  land  from  John  E.  Donalson.  I 
suppose  he  had  the  money.  When  John  HL 
took  that  deed,  I  had  no  arrangement  with 
him  about  making  the  deed  back  to  me  and 
my  family.  Suppose  the  land  was  worth, 
when  I  made  the  deed  to  John  E.  Donalson, 
three  or  four  dollars  per  acre,  and  there  was 
375  acres.  When  this  thing  was  going  on. 
Gray  &  Butler  did  not  offer  me  anything  for 
the  land,  and  there  was  no  trade  pending 
between  Butler  in  regard  to  any  land,  nor 
any  trade  between  Gray  and  myself  about 
this  land.  He  had  made  me  no  offer  throng 
Buck  BeU.  I  have  talked  with  Bell  aboat 
the  purchase,  and  suppose  I  asked  him,  for 
the  land,  about  the  same  cousin  John  B. 
Donalson  gave.  Do  not  remember  exactly. 
Bell  offered  me  nothing  for  it,  and  I  did  not 
own  It  at  that  time.  When  I  made  John  E. 
the  deed,  I  gave  him  possession,  and  rented 
the  land  from  him  a  year  after  that  He 
took  the  land;  it  was  his.  I  could  not  say 
there  was  any  time  specified  about  his  giv- 
ing the  land  bacli,— about  his  making  the 
deed  back  when  I  paid  the  money.  It  might 
have  been  about  a  year  he  gave  me  to  re- 
deem the  land.  I  merely  made  him  the  deed 
to  secure  him  and  the  Loeb  debt  and  Gorbin 
Banking  Company.  Do  not  think  I  told 
BeU,  If  he  would  get  me  $1,800  for  the  land, 
I  would  take  out  the  $150  I  owed  him.  It 
was  after  J.  E.  got  the  land  that  I  talked 
with  BeU.  I  was  trying  to  sell  the  land  be- 
cause J.  E.  told  me  to.  I  had  nothing  to  do 
with  the  title.  It  is  not  my  recoUectlon  that, 
if  I  could  sell  the  land  to  raise  money  to  pay 
Mr.  Donalson,  I  was  to  have  aU  above  those 
debts.  The  agi'eemoit  was  to  pay  those,— 
the  debts  to  Loeb  and  the  banking  company; 
and  I  wanted  to  pay  them,  and  that  was  aU 
I  cared  for,  and  I  owed  him,  and  wanted  to 
pay  him.  I  thought  it  would  take  more  than 
the  land  would  bring  to  pay  and  satisfy  him. 
I  live  now  on  lot  210.  Was  not  living  on 
the  land  sold  to  Fain  when  my  house  was 
burned  up.  Did  live  on  part  of  the  land  I 
deeded  to  J.  B.  Donalson.  I  have  been  there 
ever  since.  Lived  in  a  house  that  was  buUt 
for  one  of  my  children.    Did  not  cultivate 
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any  part  of  the  land  sold  to  Fain,  and  none 
of  my  tenants  did.  Fain  cultivated  it  I 
think  I  built  that  new  house  in  the  fall  of 
18S9,  grettlng  the  lumber  from  Litilefield  and 
Bawlea.  Do  not  think  I  told  Llttlefleld  that, 
as  soon  as  I  could  sell  this  land,  I  would  pay 
him  for  the  lumber.  I  did  not  state,  in  the 
presence  of  Evans,  that  I  had  placed,  or 
would  place,  my  property  where  my  cred- 
itors conld  not  get  hold  of  It"  Littlefield 
testified  that,  when  defendant  got  the  lum- 
ber for  the  house,  he  said  he  could  not  pay 
for  it  until  he  got  pay  for  bis  land;  that  it 
seemed  to  witness  at  that  time  defendant 
was  about  to  trade  his  place  to  Speight, 
though  witness  was  not  positive;  that  that 
was  in  1889,  later  than  July;  that  defendant 
did  not  say  what  he  expected  to  get  for  his 
land,  and  said  nothing  al>out  having  made 
a  deed  to  J.  E.  Donalson  to  the  land.  Evans 
testified  that  he  heard  defendant  say  that 
neither  Ehrlich  nor  any  oae  else  could  get 
anything  out  of  his  old  place,  because  it  was 
sold  to  Fain,  and  the  title  taken  in  J.  E.  Donal- 
son for  two  years  prior  to  that  sale,  that  that 
was  the  way  witness  understood  it;  that  de- 
fendant told  witness  at  the  same  time  that 
the  deeds  had  been  in  John  E.  Donalson  for 
two  years  to  secure  money  that  he  owed 
Donalson;  that  wilness  has  no  recollection 
about  what  was  said  in  that  conversation 
was  to  be  done  with  the  property  after  Don- 
alson and  Fain  were  paid  what  was  owed 
them;  and  that  this  was  the  substance  of 
what  witness  recollected  of  the  conversation. 
Thomas,  who  now  owns  the  fl.  fa.  of  Steln- 
inger  &  Co.,  testified:  That  he  heard  Donal- 
son talking  with  Evans.  That  Donalson 
said  he  owed  Ehrlich  and  had  sold  bis  place, 
but  neither  Ehrlich  nor  any  one  else  could 
get  anything;  that  he  would  take  his  time 
now  In  paying  these  outside  parties,  after 
paying  John  E.  Donalson  and  Fain  what  he 
owed  them;  that,  when  this  land  was  sold 
to  Fain,  be  had  to  allow  John  E.  to  keep  out 
what  he  owed  him,  and  a  small  amount  due 
Fain,  and  with  the  balance  of  his  money, 
after  paying  these  debts,  was  going  to  pay 
for  the  lumber  in  his  house,  and  what  was 
over  he  was  going  to  keep  to  support  his 
family.  That  Fain  told  witness  that,  when 
Fain  got  this  land,  defendant  owed  Fain  a 
hundred  dollars  or  so,  and  allowed  Fain  to 
keep  It  out;  that  defendant  did  not  make 
him  (Fain)  a  deed  to  the  place;  that  he  took 
the  deeds  from  John  E.  Donalson,  and  what 
papers  Mr.  Donalson  had  went  into  his  pos- 
session, which  he  relied  on  to  protect  him- 
self in  the  matter.  John  E.  Donalson  testi- 
fied: "The  moving  consideration  of  taking 
the  deed  from  defendant  was  to  collect  a 
debt  I  had  of  $66t.  I  bought  the  land  sub- 
ject to  a  mortgage  of  the  Corbln  Banking 
Company  for  $541,  and  another  mortgage  In 
favor  of  Fain.  I  bought  the  land,  agreeing 
to  pay  ofT  these  mortgages,  and  paid  them 
off.  The  consideration  Is  about  $1,500.  I  got 
all  of  the  money  from  Fain.    The  debt  to  me 


was  a  valid  debt  I  paid  the  Corbln  Bank- 
ing Company  and  Fain  debt  with  money 
furnished  by  Fain.  It  did  not  cost  me  any- 
thing. After  I  took  my  money,  I  gave  Fain 
the  papers.  He  bought  one  lot  of  the  land, 
and  paid  me  enough  to  satisfy  my  debt  and 
the  Corbln  Banking  Company.  Ithlnkhepald 
me  $1,500  for  the  one  lot  There  was  noth- 
ing done  with  the  balance  of  the  property 
by  Fain's  direction  or  instance,  nor  at  the 
Instance  of  defendant  What  was  done  was 
by  my  own  motion.  Fain  left  enough  money 
with  me  to  pay  off  my  debt  and  these  other 
debts,  and  that  gave  me  a  half  lot  My  ob- 
ject was  to  collect  my  debt  and  I  made  a 
deed  of  gift  to  claimant  Think  I  did  that 
on  my  own  motion.  Defendant  did  not 
make  me  any  request  Defendant  was  mis- 
taken about  my  giving  him  time  to  redeem 
the  land  when  I  took  the  deed.  I  rented  It 
to  him  that  year.  Fain  did  not  live  on  that 
place  at  all.  When  defendant  made  the 
deed,  I  knew  that  for  a  large  amount  he 
would  be  insolvent  Heard  him  say  he  owed 
debts,  but  I  did  not  know  he  was  absolute- 
ly Insolvent  There  was  no  arrangement  or 
nnderstanding  between  us  by  which  he  was 
to  have  control  or  direction  of  any  of  the 
property  after  he  sold  to  me,  but  I  told  him, 
if  he  could  find  a  purchaser  for  the  land  at 
any  time,  he  conld  do  so.  Do  not  think  I 
stated  that  if  the  land  brought  over  and 
above  my  debt  he  was  to  have  all  that  was 
over.  Think  my  deed  to  claimant  was  made 
subsequently  to  my  deed  to  Fain.  There 
was  absolutely  no  kind  of  reservation  that 
defendant  was  to  have  any  benefit  from  it 
after  I  got  It  I  made  the  deed  of  gift  be- 
cause they  were  relations  of  mine.  I  had 
enough;  had  collected  my  debt.  I  pressed 
him  pretiy  hard  to  make  the  deed.  He 
wanted  to  pay  the  banking  company,  and  I 
thought  that  by  agreeing  to  pay  that  he 
wonld  give  me  a  deed  to  secure  my  indi- 
vidual debt  It  was  not  the  Intention  of  tak- 
ing this  deed  to  delay  or  hinder  creditors. 
At  the  time  of  this  whole  purchase  from  de- 
fendant I  did  not  know  the  land,  and  would 
have  hated  to  have  given  a  thousand  dol- 
lars for  it  Defendant  never  told  me  what 
it  was  worth,  that  I  know  of.  I  think  there 
was  some  money  left  over  out  of  that 
brought  me  by  Fain  after  paying  these  debts, 
and  may  be  one  or  two  hundred  dollars  went 
back  to  defendant  out  of  that  transaction. 
I  gave  him  some  of  it  back,  and  his  daughter 
a  deed  to  lot  of  land.  There  was  no  trade 
of  that  sort  betwe^i  us  when  I  took  the  deed. 
I  assumed  the  banking  company  debt.  Fain 
debt  and  Loeb  debt  I  never  spoke  to  Fain 
on  the  subject  until  he  came  up  to  get  his 
deed,  and  I  do  not  know  that  he  did  that 
I  may  have  sent  it  to  him.  I  returned  the 
money  to  defendant  on  my  own  motion.  I 
had  paid  my  debt  and  he  might  have  said 
to  me  that  I  bad  got  my  money,  and  ougM 
to  g;Ive  him  that.  I  do  not  know  how  that 
was.    Suppose    defendant    made    the    trade 
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wlUi  Fain.  I  told  defendant  he  could  sell 
tbo  land  to  anybody;  that,  so  I  got  my  mon- 
ey, I  was  satisfled."  Fain,  being  recalled, 
testified :  "Think  I  gave  Donalson  $1,530  In 
cash  for  the  land  In  the  deed.  Paid  that 
much  because  I  wanted  the  land.  I  made 
trade  with  the  defendant,  who  told  me  he 
did  not  own  it;  that  John  E.  owned  it,  and 
had  authorized  him  to  sell  it  if  he  could. 
Do  not  know  what  was  to  be  done  with  the 
balance  of  the  money  after  paying  John  E. 
I  was  never  given  any  of  the  money  to  take 
back  to  defendant  Do  not  know  why  the 
consideration  expressed  In  the  deed  Is  $336.- 
40,  when  I  paid  $1,550  for  It  I  was  to  give 
7ohD  E.,  for  the  land,  what  I  did,— $1,550. 
I  came  up  here  to  buy  the  place,  bargained 
for  It  through  defendant,  and  came  to  town 
to  pay  the  money.  John  B.  Donalson  was 
not  here,  and  I  turned  the  money  over  to 
Nusbaum,  his  agent  until  he  came  home, 
and  took  up  the  Corbin  Banking  Company's 
papers  and  others,  and  would  make  me  a 
deed.  Then  the  money  was  to  go  to  John 
E.  I  did  not  hand  defendant,  nor  any  one 
for  him.  a  dollar  of  that  purchase.  Do  not 
know  what  J.  E.  gave  any  one  for  him,  nor 
what  defendant  owed  J.  E.  Did  not  heat 
defendant  say  that  J.  E.  was  holding  the 
property  to  save  him  from  trouble.  When 
I  bought  there  was  no  arrangement  made  by 
which  defendant  was  to  be  benefited.  I  ac- 
tually paid  that  money  for  the  land.  It 
was  my  money.  Have  no  knowledge  of  any 
arrangement  between  defendant  and  J.  E. 
by  which  the  money  was  to  go  back  to  de- 
fendant" The  defendant  testified  that  he 
never  got  back  a  dollar  of  the  $1,560  that 
Fain  says  he  paid,  and  none  of  his  family 
got  back  any  that  witness  knows  of;  that 
he  was  owing  John  E.  for  a  debt  of  Loeb's, 
and  never  got  back  a  dollar  that  he  re- 
membered. Llttlefield  further  testified  that 
the  cost  of  erecting  the  dwelling,  with  the 
cost  of  the  material,  were  paid  by  defendant 
since  the  date  of  plaintiffs'  Judgment 

O.  F.  Westmoreland  and  D.  A.  Rasaell,  for 
plalntifrs  in  error.  Donalson  &  Hawes,  for 
defendant  in  error. 

PBB  CURIAM.   Judgment  reversed. 


(94  Oa.  730) 

MORRISON  V.  DODGB. 
fSnpreme  Court  of  Georgia.    April  30,  1804.) 

RXVIEW  OK  APPBAI/— IHSUVFIOIBNT  RbCOBD. 

Neither  the  documentary  evidence  speci- 
fied in  the  bill  of  exceptions,  nor  any  brief  of 
the  same,  being  set  out  and  authenticated,  either 
In  the  bill  of  exceptions  or  in  the  transcript  of 
the  record,  and  it  not  appearing  that  said  evi- 
dence ever  was  briefed  and  approved  by  the 
Jndge,  so  as  to  become  a  part  of  the  record,  and 
none  of  the  errors  assigned  beinz  susceptible  of 
proper  examination  and  adjudication  without 
eonsidering  the  evidence,  no  reversal  of  the 
^dgment  of  the  court  below  is  legally  possible. 
(SyUabus  by  the  Court) 


Error  from  superior  court,  Montgomeiy 
county;   C.  C.  Smith,  Judge. 

Action  between  D.  Frank  Morrison  and 
Morman  W.  Dodge.  There  was  a  Judgment 
for  Dodge,  and  Morrison  brings  error.  Af- 
firmed. 

D.  W.  RouQtree,  R.  B.  Normaa,  and  W. 
Ik  Clarke,  for  plaintiff  in  error.  De  Lacgr  * 
Bishop,  for  defendant  In  error. 

PBB  OUBIAM.    Judgment  affirmed. 


(M  Oa.  SM> 

RUSSBLIi  V.  STATa 

(Supreme  Court  of  Geor^a.    June  11,  1884.) 

CautiNiii.  PKosBcnrioK  —  Leadiito  Questiohs  — 

Nbw  Triaj. — Newlt-Disoovered  Kvi- 

OBROB — Record  on  Appeal. 

1.  That  the  presiding  judge,  in  the  exercise 
of  his  discretion,  during  the  trial  of  a  criminal 
case,  allowed  the  solicitor  general  to  propound 
leading  questions  to  the  state's  witnesses,  ore- 
senta  no  cause  for  a  new  trial,  especially  when 
it  appears  that  no  objection  to  these  questions 
was  made  by  counsel  for  the  accused,  and  the 
ground  of  the  motion  fails  to  disclose  what  the 
questions  were. 

2.  It  appearing  that  the  accused  was  rep- 
resented at  his  trial  by  nine  attorneys;  that 
only  one  of  Uiem  made  an  affidavit  as  to  ig- 
norance of  the  alleged  newly-discovered  evi- 
dence: and  that  this  evidence  itself  would  not 
probably  produce  a  different  verdict — *  new 
trial  cannot  be  granted  for  this  cause. 

3.  An  afBdavit  presented  to  the  presiding 
Judge,  after  a  motion  for  a  new  trial  has  been 
beard  and  finally  decided,  though  identified  by 
the  signature  of  the  Judg^.  is  no  part  of  the  rec- 
ord, and  cannot  be  considered  by  this  court  in 
reviewing  the  Judgment  refusing  a  new  trial. 
This  is  so,  althou^  the  facts  set  forth  In  the 
affidavit  may  be  material,  and  such  as  might 
have  influenced  the  judge  in  making  up  his  de- 
cision on  the  motion. 

4.  Although  the  principal  witnesses  for  the 
state  conflicted  In  some  respects  with  them- 
selves and  in  some  with  each  other,  there  was 
ample  evidence  to  susbtin  the  verdict;  and,  the 
same  having  been  approved  by  the  trial  judge, 
this  court  is  constrained  to  allow  it  to  stand. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Clayton  county; 
B.  H.  Clark,  Judge. 

Israel  Russell  was  convicted  o(  a  crime, 
and  brings  error.     AArmed. 

J.  B.  Hntcbes<»i,  Doyal  &  Doyal,  W.  M. 
Wright,  Watterson  it  Krinsey,  and  J.  P. 
Chatfleld,  for  plaintiff  In  error.  J.  S.  Cand- 
ler, SoL  Gen.,  and  Geo.  W.  Stev^is,  for  the 
State. 

PER  CURIAM.    Jndgment  affirmed. 


(M  Oa.  6TS) 


ADAMS  V.   8PTVBT. 


(Supreme   Court  of  Georgia.    Aug.   14,   1804.) 

EjECTMB.ST— TlTLB  ACQUIBBD  »  PaXOI.  FaSTI- 
TIOS. 

Where  tenants  In  common  agree  by  parol 
upon  a  partition,  defining  in  the  agreement  the 
boundaries  of  the  part  assigned  to  each  in  sev- 
eralty,  and   each   enters   Into  possession,   thus 
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•xecutingthe  agreement,  llie  partition  dotiies 
each  with  a  perfect  eqaity,  and  is  thus  the 
•qoivalent  of  legal  titie;  and,  on  sach  title,  re- 
covery may  be  bad  in  ejectment,  or  in  a  statu- 
tory action  for  land,  against  one  who  aubse- 
qnently  enter*  without  a  better  titie. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Jasper  county; 
O.  L.  Bartlett,  Judge. 

Action  by  Emily  F.  Adams  against  Thomas 
Si^Tey  to  recover  real  estate.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
rersed. 

The  following  Is  tbe  official  report: 

Bmlly  F.  Adams  sued  Thomas  Spirey  in 
complaint  f<H:  land  lying  within  the  corpcnrate 
limits  of  Mactaen.  The  land  was  described 
as:  Beginning  at  tbe  comer,  formerly  a 
stake,  on  the  lands  of  WlUls  Newton,  on  the 
public  road  leading  from  Monticello,  in  said 
county  (Jasper),  to  Shady  Dale,  in  said  coun- 
ty, and  passing  through  Machen;  thence  run- 
ning north,  35  deg.  east,  along  said  public 
road  35  feet,  more  <«  less,  to  a  comer  of  a 
lot  occupied  by  O.  H.  Arnold,  In  said  town 
oe  city;  thence  north  200  feet,  mwe  or  less, 
to  an  original  lot  line,  over  which  the  dwell- 
ing bouse  of  Willis  Newton  Is  erected,  said 
original  line  running  due  east  and  west 
through  the  county;  thence  due  west  on  said 
original  line  to  the  lands  of  Willis  Newton, 
adjoining  the  lands  of  petitioner;  thence 
south  to  the  stake  upon  said  public  road,  the 
beginning  point,— embracing  one-fourth  of  an 
acre,  more  or  less,  and  being  a  part  of  a  lot 
of  land,  nimiber  not  known,  bat  distinguished 
and  originally  known  as  a  part  of  the  "Whit- 
field MIU  Lot,"  In  tbe  Sixteenth  district  of 
Jasper  county.  The  said  land  sued  for  being 
boimded  on  the  north  by  other  lands  of  peti- 
tioner, on  the  east  by  lot  occupied  by  O.K.  Ar- 
nold, on  the  south  by  tbe  public  road,  and  on 
tbe  west  by  the  lands  of  WiUls  Newton,  and 
an  which  lot  sued  for  is  a  business  or  store 
house  now  occupied  by  said  Spivey.  After 
the  Introduction  of  the  evidence  for  plaintiff, 
a  nonsuit  was  granted  on  tbe  ground  that  the 
evidence  was  insufOclent  to  authorize  a  re- 
covery, to  which  ruling  plaintiff  excepted. 

Tbe  evidence  for  plaintiff  showed  the  fol- 
lowing: Matthew  Whitfield  died  in  18&-, 
leaving  a  will  by  which  his  lands  in  Jaspv 
county  were  given  to  bis  four  grandsons, 
John  B.,  Boiling,  Robert,  and  Clifton,  to 
share  In  equally  after  the  death  of  his  wife. 
By  deed  made  December  29, 1869,  his  grand- 
son Matthew  Whitfield  conveyed  to  Clarence 
Hill  all  his  interest  in  the  estate  of  his  grand- 
father. Clarence  HIU,  and  after  his  death 
bis  adminfotrator,  Joshua  Hill,  controlled  in 
the  estate  the  interest  to  which  said  Mat- 
thew was  entitied  as  a  legatee.  In  1874  the 
three  other  l^fatees  and  Clarence  Hill  agreed 
to  have  the  lands  divided,  but  whether  the 
agreement  was  In  writing  or  not  does  not 
appear.  Commissioners  divided  the  land, 
but  whether  they  made  a  written  report  or 
not  does  not  ai^pear.  It  was  distinctiy  un- 
derstood by  all  the  legatees  and  the  commls- 


BtonoB  tbst  they  wwe  to  divide  Am  land 

so  as  to  make  the  public  road  leading  from 
Shady  Dale  to  Monticello  tbe  line  between 
the  different  parcels.  The  lands  allotted  to 
Clarence  Hill  lay  on  the  west  of  that  public 
road,  and  those  allotted  to  Boiling  Whitfield 
on  the  east  Clarence  Hill  In  the  division  re- 
ceived the  Beeland  lot,  and  Boiling  Whit- 
field the  mill  and  Mitchell  lot  (according  to 
tbe  testimony  of  John  O.  Whitfield).  The 
public  road  was  the  dividing  line  between 
the  lands  of  these  twok  After  the  division, 
each  party  went  into  possession  of  his  land. 
There  has  been  no  change  in  this  public  road, 
as  to  where  It  runs,  for  30  yeaxs.  John  O. 
Whitfield  was  present  when  the  small  tract 
of  land  Newton  bought  of  the  executors  of 
Matthew  Whitfield  to  build  on  was  surveyed, 
and  drove  down  the  stake  on  tbe  road  to 
designate  the  comer  of  the  land  on  the  road. 
This  was  before  the  division  of  the  land 
among  the  legatees.  The  stake  was  a  piece 
of  oak  rail.  It  was  at  this  comer  the  sur- 
veyor commenced  bis  survey  (berelnaftw  re- 
ferred to)  of  the  20  acres  for  plaintiff.  Wil- 
lis Newton's  purchase  of  the  6zecut(n»  was 
a  part  of  the  Beeland  lot  and  a  part  of  the 
mill  lot;  was  west  of  and  In  the  rear  of  the 
stores.  The  comer  of  Newton's  purchase  was 
on  the  old  road  as  it  now  runs.  In  the  di- 
vision Hill  got  the  Beeland  lot  and  Whitfield 
lot  Hill  claimed  during  his  lifetime  that  be 
did  not  own  any  land  lying  east  of  the  pub- 
lic road,  but  that  that  road  was  the  bound- 
ary between  bis  lands  and  Boiling  Whit- 
fleld'a  One  Tucker  bought  from  Boiling 
Whitfield  some  of  the  lands  Boiling  got  in 
tbe  division  of  tbe  estate,  and  be  deeded  to 
Tucker  only  to  the  public  road.  Both  Hill 
and  Boiling  Whitfield  said,  when  they  were 
in  possession  of  the  lands,  respectively,  on 
each  side  of  the  road,  that  they  claimed  the 
public  road  as  the  boundary  of  their  lands. 
The  administrator  de  bonis  non  of  the  estate 
of  the  elder  Matthew  Whitfield  recognized 
Clarence  Hill  as  the  rightful  owner  of  the 
one-fourth  Interest  in  the  esiate  of  Matthew 
Whitfield  that  was  owned  by  the  young« 
Matthew  as  a  legatee  of  the  elder,  and  in 
distributing  the  estate  turned  over  to  Clar- 
ence Hill,  as  long  as  he  was  in  life,  and  to 
his  administrator,  his  share  of  the  estate. 
Under  the  will  this  administrator  de  bonis 
non  wound  up  the  estate  of  Matthew  Whit- 
field. Clarence  Hill  died  some  time  during 
1875.  On  March  23,  1875,  Clarence  Hill  by 
deed  conveyed  to  Emily  F.  Adams  all  that 
tract  of  land  in  the  county  of  Jasper  "ad- 
joining lands  of  Boiling  Whitfield,  Willis 
Newton,  and  BoI)ert  Whitfield,  beginning  at 
the  corner  of  Newton's  land  on  the  public 
road  from  Shady  Dale  to  Monticello,  in  Jas- 
per county,  and  running  from  Newton's  to 
Shady  Dale  as  far  as  what  is  known  as  the 
corner  of  the  'Littie  Beeland  Field,"  contain- 
ing twenty  acres,  more  or  less."  On  Feb- 
ruary 13,  1890,  the  county  surveyor  of  Jas- 
per county  siurreyed  for  Mrs.  Adams  20  acres 
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of  land,  and  fnrnlsbed  a  plat  of  ttte  same. 
Before  commonclng  the  survey,  he  was  shown 
a  deed  from  Clarence  HIU  to  MrK  Adamn. 
The  survey  commenced  at  a  point  on  or  near 
the  public  road  which  was  pointed  out  to  him 
as  the  beginning  comer  of  Willis  Newton's 
land.  Newton  was  present,  and  showed  said 
corner,  as  near  as  possible,  as  being  the  cor- 
ner of  his  land  on  the  public  road.  From 
this  point  the  surveyor  ran  up  the  public 
road,  north,  35  deg.,  east;  15.65,  thence  north, 
44  east,  along  the  public  road,  to  what  was 
shown  him  as  the  comer  of  the  "Little  Bee- 
land  Field,"  and  laid  off  20  acres,  with  the 
front  as  a  base,  lying  north  amd  northwest 
of  the  public  road.  This  survey  included 
and  embraced  the  land  on  which  the  store 
houses  at  Hachen  are  situated.  The  plat 
(which  was  introduced  on  the  trial)  also 
showed  another  line,  run  by  the  surveyor 
the  same  day,  which  took  the  original  line  as 
a  base,  which  original  line  runs  back  (north) 
of  the  stores  at  Machen,  making  a  parallelo- 
gram which  measures  20  acres.  The  father 
of  plalntlfl:  testified:  "Have  been  living 
where  I  now  reside  for  many  years,  and 
lived  there  before  a  division  of  the  lands  of 
Matthew  Whitfield  was  made.  After  the  di- 
vision was  made,  the  plaintiff  purchased 
from  Clarence  HUl  20  acres  of  the  land,  that 
he  drew  in  the  [division  of]  the  estate  of 
Matthew  WTiltfleld.  I  have  occupied  this 
land  since  the  purchase  thereof  In  1ST5.  My 
daughter  gave  It  to  me  for  life.  I  have,  by 
tenants,  had  a  part  of  it  cultivated  at  differ- 
ent times,  but  have  never,  either  by  myself 
or  a^ent,  cultivated  the  lands  now  In  dispute. 
Did  not  notify  Leverett  and  others  not  to 
bund  on  it  Was  present  when  Col.  Bail 
gave  notice  to  Leverett  and  others  not  to 
build  on  It  HiU  was  claiming  it  I  did  not 
then  claim  it  I  did  give  notice  not  to  tres- 
pass on  the  land  lying  west  of  the  old  road, 
but  not  as  to  the  particular  land  In  dispute. 
The  stores  were  built  without  objection  from 
me.  I  did  not  know  where  the  line  was  un- 
til I  sent  to  town  for  the  deed,  which  was 
about  the  time  the  surveyor  made  his  sur- 
vey. I  did  not  object  to  the  occupancy  and 
cultivation  of  it  by  Willis  Newton.  The 
road  runs  now  as  it  did  when  plaintiff  bought 
and  for  several  years  before.  I  know  of  no 
change  in  it  and  had  lived  in  the  house 
where  I  now  live,  on  said  20  acres,  several 
years  before  the  purchase.  At  the  time  of 
the  purchase,  I  was  living  on  the  opposite 
[side]  of  the  road,  and  nearer  Shady  Dale. 
My  daught^'  purchased  the  land  that  I 
might  have  a  home  for  my  life,  and  I  have 
lived  there  ever  since.  Clarence  Hill  had  no 
land  east  of  the  public  road." 

A.  M.  Speer  and  J.  H.  Holland,  for  plaintiff 
In  error.  Fleming  Jordan,  for  defendant  In 
error. 

PBB  CURIAM.    Judgment  reversed. 


(M  Oa.  715) 

ASHWORTH  T.  BAST  TENNESSEB,  V.  A 

G.  RT.  CO. 

(Supreme  Coort  of  Georgia.    March  19,  18M.) 

Nbw  Tbi4.]>— Action  AOAiXErr  Railboad  Compakt 

—Personal  Injukibs. 

Tliere  was  no  error  in  granting  a  second 

new  trial  in  this  case. 

(Syllabus  by  the  Conrt) 

Error  from  sui>erior  court  Ployd  county; 
W.  M.  Henry,  Judge. 

Action  by  J.  B.  Ashworth  against  the 
East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company  for  injuries.  Verdict  and 
Judgment  for  plaintiff.  A  new  trial  was 
granted,  and  plaintiff  brings  error.  Af- 
firmed. 

Following  Is  the  official  report: 

Ashworth  sued  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company  for  dam- 
ages for  personal  Injuries.  As  to  the  cir- 
cumstances attending  the  Injury,  and  the 
cause  thereof,  he  alleged:    He  was  going  to 

his  home  at  night   along  street   a 

public  road  used  by  the  public  In  traveling 
to  and  from  Rome;  said  street  being  one 
opened  by  the  New  Rome  Land  Company, 
and  a  dummy  line  being  then  used  along 
and  through  the  street  and  across  the  track 
of  defendant  He  came  to  the  crossing  of 
the  railroad  track  across  the  dummy  line 
and  street  The  defendant  has  a  side  track 
rannlng  Just  along  Its  main  track,  and  across 
the  dummy  line  and  street;  and  when  be 
approached  the  crossing  he  found  on  each 
side  of  the  dummy  line  and  street  and  be- 
tween him  and  the  defendant's  main  line,  a 
long  line  of  standing  freight  cars.  Expect- 
ing no  danger,  and  no  signal  being  given  at 
the  crossing,  he  stepped  from  between  the 
standing  cars  at  once,  upon  the  main  line; 
but  as  soon  as  his  feet  rested  on  the  main 
line  he  perceived  an  engine  and  train  of 
cars  approaching,  and  already  on  him,  run- 
ning at  the  rate  of  20  miles  an  hour,  silently, 
without  signal  or  warning.  That  he  at- 
tempted to  turn  and  escape,  but  using  all 
rapidity,  was  strack  by  the  front  of  the 
engine.  The  declaration  then  detailed  the 
nature  of  the  injury  Inflicted,  and  alleged 
negligence  on  the  part  of  defendant  because 
the  train  was  not  stopped  at  the  crossing, 
because  no  signal  was  given  at  the  crossing, 
and  because  freight  trains  and  cars  were 
left  standing  on  the  side  track,  obstmcUng 
the  view  of  the  main  track.  By  amend- 
ment he  alleged  that  when  he  approached 
the  railroad  of  defendant  he  used  all  care 
to  pass  the  crossing  safely;  that  before 
going  on  the  side  track  or  main  line  he 
looked  as  carefully  as  might  be  for  an  ap- 
proaching train,  but,  because  of  the  obstruc- 
tions (alleged  in  the  declaration)  negligently 
left  by  defendant  between  the  road  on  which 
he  was  and  Its  main  line,  he  could  not  see 
the  main  line;  that  be  stopped  and  listened 
as  carefully  as  might  be  for  an  approaching 
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train,  but,  because  of  the  negligently  silent 
and  rapid  manner  In  which  it  ran,  could 
hear  no  sound  of  It;  that  it  ^ras  the  duty 
of  the  conductor  and  engineer  on  the  train 
to  come  to  a  full  stop  within  SO  feet  of  the 
crossing  of  any  independent  railroad  track, 
and  then  move  slowly  over  such  crossing; 
that  the  dummy  line  was  an  independent 
railroad,  and  he  had  a  right  to  expect  de- 
fendant to  stop  within  60  feet  of  the  cross- 
ing, and  then  move  sloWly  orer;  that  be  was 
within  10  feet  of  said  crossing,  and,  had 
such  duty  been  obserred  by  defendant,  it 
would  have  been  impossible  for  blm  to  have 
been  injured,  but  defendant  ran  negligently, 
wiUfuUy,  and  maliciously,  oyer  the  crossing 
at  the  rate  of  20  miles  an  hour;  that  beyond 
the  crossing  of  the  public  street,  within  400 
yards  of  it,  and  just  ahead  of  the  train,  as 
it  was  then  running,  was  one  of  the  public 
roads  of  the  county;  that  had  a  blow  post 
been  placed  400  yards  from  such  crossing, 
and  the  whistle  blown  thereat,  he  could  not 
have  been  injured;  that  he  had  the  right  to 
expect  defendant  to  have  blow  posts  400 
yards  from  the  public  street,  and  400  yards 
from  the  crossing  of  the  public  road,  and 
that  whistles  would  be  blown  or  bells  rung 
at  such  posts,  but  defendant  failed  to  erect 
such  posts,  or  blow  any  whistle  or  ring  any 
bell  in  approaching  either  of  the  crossings, 
or  the  dummy  line  crossing.  Plaintiff  ob- 
tained a  verdict  for  $6,500,  which  was  set 
aside  on  motion  of  defendant  The  case 
being  again  tried,  the  plaintiff  had  a  verdict 
for  $5,000.  Defendant  moved  for  a  new 
trial,  and  the  motion  was  granted.  Plain- 
tiff excepts. 

The  grounds  of  the  motion  were  that  the 
verdict  was  contrary  to  law,  evidence,  etc., 
and  excessive,  and  because  the  court  erred 
in  refusing  to  grant  a  nonsuit  Also,  be- 
cause the  court  erred  in  charging:  "Four 
hundred  yards  from  the  point  where  a  rail- 
road crosses  a  public  road,  it  is  the  duty  of 
the  railroad  company  to  erect  a  post,  and 
then  it  is  the  duty  of  every  engineer  driving 
an  engine  on  that  railroad,  when  he  reaches 
that  post  four  hundred  yards  from  a  public 
road  crossing,  to  begin  to  sound  bis  whistle, 
and  to  continue  to  sound  it  until  he  reaches 
that  crossing;  simultaneously  check  the 
speed  of  his  train,  and  continue  to  check  It 
so  that  he  can  stop  his  train  If  any  body  or 
thing  snail  be  on  the  crossing.  That  is  the 
law,  and  a  failure  to  comply  with  those  re- 
quirements is  made  criminal  under  the  law 
of  Georgia."  Alleged  to  be  error  because, 
though  substantially  in  the  language  of  the 
statute,  it  was  not  applicable  to  the  facts,  as 
shown  by  the  evidence;  movant  insisting 
that  the  proof  showed  that  the  train  came  to 
a  standstill  within  the  400  yards  from  the 
public  road  crossing,  and  it  would  have  been 
wholly  Impracticable  to  comply  with  the 
statutory  provisions.  That  plaintiff  was  not 
Injured  at  the  public  road  crossing,  but  two 
or  three  hundred  yards  south  of  It  and  the 


statute  was  intended  to  protect  persona 
crossing  at  public  crossings.  That  the  train 
was  under  such  control  that  it  was  stopped 
before  it  reached  said  road  crossing.  And 
that  it  was  misleading  and  erroneous  to 
charge,  under  the  facts,  that  the  failure  to 
comply  with  said  statutory  provisions  was 
criminal.  It  directed  the  attention  of  the 
Jury  to  a  failure  to  comply  literally  with 
those  provisions,  as  the  pivotal  point  in  the 
case.  Error  in  charging  in  reference  to  a 
projected  street  in  a  projected  town,  neither 
of  which  were  ever  built:  "But  under  the 
circumstances,  if  you  find  further  tliat  it 
[the  projected  street]  was  a  place  that  was 
traveled  frequently  by  the  public,  and  that 
it  was  traveled  under  such  circumstances  as 
to  have  become  known  to  the  defendant  that 
it  was  used  for  a  passway  across  the  de- 
fendant's track,— and  I  charge  you  that  the 
fact  that  the  planks  were  laid  as  for  a  road 
crossing,  and  i)ermanently,  might  determine 
whether  the  defendant's  agents  knew  it  was 
used  as  a  crossing,— I  say,  if  you  find  those 
facts  true,  you  may  consider  that  in  conneo- 
ti<Mi  with  all  the  other  circumstances  In  the 
case,  and  say  whether  or  not  the  defendant 
by  its  agents,  on  this  particular  occasion, 
used  such  precaution  as  was  commensurate 
with  the  safety  of  persons  crossing  there." 
Alleged  to  be  error.  In  that  it  Imposes  a 
greater  degree  of  caution  upon  defendant  in 
running  its  trains  across  paths  and  ways 
(neither  public  roads  nor  private  ways  es- 
tablished by  law)  which  the  public,  or  some 
portion  of  It  choose  to  use,  than  at  other 
points  not  protected  by  statutory  provisions, 
and  because  it  Imposes  additional  caution 
upon  defendant  if  Its  agents  knew  of  such 
uses,  and  made  a  single  circumstance  suffi- 
cient to  fix  notice  upon  defendant  to  wit 
"the  fact  that  the  planks  were  laid  as  for 
a  road  crossing,  and  permanently."  Movant 
insists  that  the  court  assumed  this  to  be  a 
fact  and  did  not  submit  the  question  of 
whether  It  was  or  was  not  a  fact  and  that 
the  proof  showed  that  the  land  company 
had  put  in  some  planks  at  that  place  for  its 
own  convenience.  Movant  alleges  that  the 
charge  erroneously  makes  this  assumed  fact 
sufficient  to  affect  it  with  notice  of  how  the 
plankway  was  used,  and  Imposes  upon  it  a 
degree  of  caution  required  at  no  other  place, 
exc^t  at  public  crossings.  The  cautlcm 
must  be  commensurate  with  the  safety  at 
persons  crossing  them,  without  regard  to  its 
own  rights  or  convenience.  Defendant  must 
be  an  Insurer  of  the  safety  of  persons  cross- 
ing at  that  place.  Error  in  charging:  "If 
there  was  an  Independent  railroad  line 
crossing  the  defendant's  railway  at  the 
point  where  this  Injury  occurred,— and  you 
are  to  find  whether  that  was  true  or  not — 
then  I  charge  you  that  a  train  of  this  de- 
fendant within  fifty  feet  of  where  it  crosses 
this  Independent  railroad  line,  should  come 
to  a  dead  stop,  and  then  move  slowly  across 
the  other  railway  line.    Now,  the  court  char- 
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gem  you  that  was  defendant's  legal  duty. 
Tou  are  to  say  wbetber  or  not  Its  agents  In 
charge  of  this  train  compiled  with  this  law, 
and,  if  you  find  that  tbey  did  not,  yon  are 
to  say  whether,  under  the  peculiar  facts  of 
this  case,  that  was  or  was  not  negligence,  if 
you  find  It  that  way  contributed  to  plain- 
tiff's injury."  Alleged  to  be  error  because 
the  statutory  provisions  therein  contained 
are  solely  for  the  prevention  of  collision  of 
trains,  and  have  no  reference  to  the  safety 
of  persons  traveling  on  or  near  railroads 
crossing  each  other. 

H.  M.  Wright,  Nat  Harris,  and  R.  R.  Har- 
ris, for  plaintltC  in  error.  McCutchen  &  Shu- 
mate and  O.  W.  Underwood,  for  defendant 
in  error. 

PBR  CURIAM.     Judgment  affirmed. 


(94  Ga.  o87) 

HOWARD  T.  STATB. 
(Supreme  Court  of  Georgia.    April  16,   1894.) 

ADDLTBRT — HCSBAXD  AS  WlTNISS. 

The  crime  of  adultery  and  fornication 
being  one  in  which  the  woman  ia  necessarily 
guilty  as  well  as  the  man,  the  husband  of  the  wo- 
man is  an  incompetent  witness  aKaiust  the  man 
to  prove  the  act  of  adultery  and  fornication,  al- 
though, by  statute,  persons  accused  of  this  of- 
fense must  be  sevenlly  indicted,  and  although 
the  acquittal  of  one  will  not  operate  to  acquit 
the  other.  The  incompetency  of  the  hnsband  as 
a  witness  existed  prior  to  the  evidence  act  of 
1866;  and  the  exception  in  that  act  in  tliese 
wokLb:  "Nothing  herein  contained  shall  apply 
to  any  action,  suit  or  proceedinK,  or  bill,  in  any 
court  of  law  or  equity,  instituted  in  consequence 
of  adultery,  or  to  any  action  for  breach  of  prom- 
ise of  marriage,"— embraces  both  criminal  and 
civil  proceedings.  Acts  1866,  p.  18a 
(Syllabus  by  the  Court.) 

Brror  firom  criminal  court  oC  Atlanta;  T. 
P.  Westmordand,  Judge. 

William  Howard  was  convicted  of  adul- 
tery and  fornication,  and  brings  error.  Re- 
Tersed. 

The  following  is  the  official  report: 

Howard  was  convicted  of  the  offense  of 
adultery  and  f<»nication.  His  motion  for  a 
BOW  trial  was  overruled,  and  to  this  ruling 
he  excepted.  The  motion  was  up<m  the 
ground  that  the  verdict  Is  contrary  to  law 
and  the  principles  of  justice  and  equity; 
also  npon  the  groimd  that  the  court  erred 
In  allowing,  ova-  the  objection  of  defendant, 
•oe  Spencer,  a  witness  for  the  state,  to  testi- 
fy, be  being  the  husband  of  the  woman  with 
whom  it  was  alleged  defendant  had  com- 
mitted adultery,  the  objection  being  that 
■aid  witness  was  Incompetent  to  testify  to  a 
crime  affecting  his  wife.  Spencer  was  the 
•aly  witness  for  the  state,  and  testified  to 
sndi  fScts  as  appear  sufficient  to  convict 
the  defendant 

(Jeo.  P.  Roberts,  for  idalntiff  In  error.  L. 
W.  Thomas,  for  the  State. 

PBR  CURIAM.    Judgment  reversed. 


(94  Ga.  5S2) 
HAYES  T.  MAYOR.  fiTC,  OF  LITHONIA. 
(Supreme  Court  of  Georgia.  June  11,  18&4.) 
Obrtiobari— ScrFioiiNOT  or  Psrimos. 
Where  one  of  the  errors  aBsigned  in  a  pe- 
tition for  certiorari  is  that  the  judgment  com- 
plained of  was  without  any  evidence  to  sup- 
port it,  and  contrary  to  the  evidence,  the  peti- 
tion should  set  forth  the  substance  of  all  the  evi- 
dence that  was  introduce;  and  a  statement 
in  the  petition  that  a  nnmt>er  of  witnesses  were 
introduced  to  prove  the  commission  of  the  of- 
fense, but  none  of  them  would  so  testify,  with- 
out setting  out  what  they  did  testify,  is  insuffi- 
dent.  For  this  reason  the  Judge  did  not  err 
in  refusing  to  sanction  the  petition  for  certiorari 
in  the  present  case. 
(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  Dekalb  county; 
R.  H.  Clark,  Judge. 

Petition  for  writ  of  certiorari  by  one 
Hayes  against  the  mayor  and  town  council 
of  Lithonia.  From  a  judgment  denying  the 
writ,  petitioner  brings  error.  Affirmed. 
The  following  is  the  official  report: 
A  petition  for  the  writ  of  certiorari  was 
presented  on  behalf  of  Hayes,  alleging  that 
be  was  illegally  convicted  and  sentenced  in 
the  mayor's  court  of  the  town  of  Lithonia 
under  the  charge  of  "violating  section  11  of 
the  town  ordinance  by  keeping  spirituous 
li(luors  for  sole."  The  writ  was  denied,  and 
Hayes  excepted.  The  ordinance,  as  set  forth 
in  the  petition.  Is:  "That  It  shall  be  unlaw- 
ful for  any  person  or  firm  of  persons  to  have 
or  to  keep  for  sale  in  any  quantities  what- 
ever, in  the  town  of  Lithonia,  Ga.,  any  spir- 
ituous, vinous,  malt  or  other  intoxicating 
liquors  of  any  kind  whatever;  this  to  include 
all  such  drinks  as  vici  tonic,  rice  beer,  cider 
of  any  kind  except  fresh  apple  elder  made 
in  the  community  and  which  has  no  Intoxi- 
cating qualities.  The  fact  of  a  sale  being 
made  by  any  person  in  said  town  of  such 
liquors,  shall  be  sufficient  evidence  to  make 
out  a  case  of  violation  of  this  ordinance. 
Any  person  convicted  of  a  violation  of  this 
ordinance  shall  be  fined  in  a  sum  of  not  less 
than  |25  and  not  exceeding  |100,  and  In 
default  of  payment  of  same  shall  be  sen- 
tenced to  work  In  the  chain  gang  of  said 
town  not  less  than  ten  days  nor  exceeding 
sixty  days."  The  petition  alleges  that  on 
July  4,  18i}3,  Hayes  was  arrested  by  the 
town  marshal,  and  required  to  go  before  the 
mayor  under  said  charge.  The  only  testi- 
mony on  the  part  of  the  town  was  by  the 
marshals,  who  said  that  they  found  some 
jugs  of  com  whisky  in  the  possession  of 
Hayes,  which  they  seized  <uid  brought  Into 
court  One  of  the  Jugs  was  not  full;  the 
other  two  were,  one  of  which  was  corked 
and  sealed,  and  so  remained.  Said  wit- 
nesses further  said,  when  tbey  arrested 
Hayes,  be  said  he  had  never  sold  any  liq- 
uor, nor  did  he  have  it  for  sale;  that  some 
party  outside  the  limits  of  said  town  had 
written  to  blm  to  bring  him  some,  but  that 
be  bad  never  seen  the  party.  The  mayor 
then    rendered    the    following    judgment: 
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"Found  rnllty;  sentenced  to  pay  a  fine  of 
tweaty-flre  dollars  and  cost,  or  to  serve  86 
days  in  the  town  chain  gang."  Petitions 
alleges  that  this  finding  and  Judgment  Is 
erroneous,  because:  (1)  The  ordinance  Is  il- 
legal, unconstitutional,  and  void,  the  charter 
of  the  town  giylng  no  authority  to  pass  It, 
or  to  collect  fines  by  imprisonment  for  their 
nonpayment  (2)  The  Judgment  is  a  nullity. 
It  does  not  define  whether  petitioner  shall  do 
36  days'  work  or  pay  the  dty  $25.  (3)  The 
finding  was  without  evidence  to  support  It, 
contrary  to  the  evidence,  and  contrary  to 
law.  Justice,  and  right 

J.  N.  Olenn,  for  plalnHir  in  emnr. 
PBB  ODBIAM.    Judgment  affirmed. 


(94  Ga.  549) 

McDonald  ▼.  tison. 

(Supreme   Court  of  Georgia.    June  11,  1804.) 
Sputtiko  C^usa  or  Aotiok— Abbekt  or  Dsvbkd- 

AHV— PRSSUMFTIOIIS— JOSTIOB'S  COUB* 
— JUBISDIOTION. 

A  aedltor  cannot  withont  the  assent  of 
hla  debtor,  but  with  auch  assent  he  may,  cut 
up  Into  several  parcels  an  open  account  resting 
on  one  and  the  same  entire  contract  so  as  to 
maintain  thereon  several  actions  in  a  justice's 
conrt  The  debtor^s  assent  should  be  presumed 
where  the  actions  were  gimultaneously  bronght 
in  the  same  court  and  duly  served,  and  no  ex- 
press objection  to  the  severance  appears  to 
have  been  made,  by  plea  or  otherwise,  until 
after  appeal  to  the  superior  court,  and  after 
judgment  on  appeal  was  rendered  in  one  of  the 
actiona  It  wss  then  too  late  to  raise  the  ques- 
tion by  pleading  this  Judgment  as  a  former  re- 
covery on  the  contract  in  abatement  of  one  of 
the  actions  still  pending  on  appeal,  the  defend- 
ant admitting  on  the  trial  of  the  plea  that  the 
part  of  the  account  thus  resisted  is  Just  and 
unpaid,  and  It  being  manifest  that  none  of  the 
items  therein  were  embraced  in  or  covered  by 
the  suit  in  which  the  judgment  was  rendered. 
The  facts  showed  that,  while  the  judgment  may 
have  been  based  on  the  same  original  contract 
involved  in  all  the  cases,  it  really  decided  noth- 
ing as  to  any  items  of  the  account  except  those 
embraced  in  the  one  suit,  and  this  was  virtually 
admitted  in  open  court  Elffect  should  not  be 
given  to  general  rules  of  technical  law  where 
to  do  so  would  defeat  the  admitted  justice  of 
the  particular  case,  these  rules  being  intended 
to  secure  justice  or  guard  doubtful  cases,  and 
not  to  work  palpable  and  manifest  injustice  in 
any  instance.  No  question  of  jurisdiction  was 
raised,  the  Jurisdiction  of  the  Justice's  court  be- 
ing conceded  by  pleading  the  judgment  of  the 
appelate  conrt  as  a  binding  adjudication.  If 
the  Jnrisdiction  was  sufficient  as  to  one  of  the 
cases,  it  was  suffideflt  as  to  the  others,  each 
case  not  involving  more  than  $100  principal. 
(Syllabns  by  the  Court) 

Error  from  snparior  court,  Olynn  county; 
3.  L.  Sweat,  Judge. 

Action  by  John  W.  Tison  against  W.  A. 
McDonald.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  emx.  Af- 
firmed. 

The  following  is  tbe  offldal  report: 

Tison  sued  McDonald,  September  7,  1891, 
•n  aa  account  dated  May  80,  1891,  for  nine 
kead  of  beef  cattle,— $99.  In  Justice's  ooiurt 
ttie  plaintiff  had  Judgment,  October  16,  1891, 


and  defendant  appealed  to  the  siqterlor  court, 
where,  on  December  7,  1892,  be  pleaded  that 
tbe  plaintiff  already  had  Judgment  against 
him  tar  the  cause  of  action  on  which  this 
suit  was  based,  having,  on  May  6,  1892,  in 
the  superior  court  obtained  Judgment  against 
defendant  for  $88  principal,  besides  interest 
and  costs,  In  a  suit  between  the  same  parties 
and  on  the  same  cause  of  action  as  In  the 
present  The  Jury  found  for  the  plaintiff, 
$99,  with  Interest  A  motion  for  new  trial 
was  made,  to  the  ovectullng  of  which  excep- 
tion Is  taken.  At  the  trial,  plaintiff  testi- 
fied that  defendant  owed  him  $99,  and  that 
tbe  same  was  due  and  unpaid.  The  money 
was  owing  for  nine  bead  of  cattle  that  de- 
fendant had  purchased  from  him,  a  lot  of 
beet  cattie,  at  $11  per  head;  and  said  debt 
was  made  («  account  of  such  purchase. 
The  transaction  arose  thus:  Plaintiff  owned 
a  bunch  of  cattie,  and  defendant  being  In 
the  butcher  business,, wanted  to  kill  them 
fm:  beef,  and  applied  to  plaintiff  for  them. 
Plaintiff  told  him  he  ml^t  have  what  he 
wanted  of  them  at  $11  a  head,  and  to  kill 
them  as  he  wanted  them,  and  tiiat  defend- 
ant was  to  pay  plaintiff  whenever  he  called 
for  the  money.  Defendant  killed  a  lot  of 
the  cattle,  and  paid  some  money  on  account 
of  fbem,  but  never  paid  up  In  full;  and,  at 
tbe  time  of  the  filing  of  this  suit,  defendant 
owed  him  $220  on  account  of  the  oatOe  so 
killed,  which  was  all  due  when  said  suits 
were  Instituted;  and  he  divided  such  amount 
into  three  parts,  and  brought  three  s^>arate 
suits  therefor  in  the  Justice's  court;  and  the 
Judgment  obtained  by  him  against  defend- 
ant on  May  6,  1892,  in  the  superior  court, 
was  in  one  of  said  suits  and  for  a  portion 
of  said  cattle.  Tbe  catUe  were  all  sold  by 
him  to  defendant  <m  the  same  day,  defend- 
ant coming  to  his  borne  to  see  him  about 
killing  them.  Defendant  agreed  with  him 
tberei  The  price  agreed  on  ($11  per  head) 
was  due  and  payable  by  defendant  as  be 
killed  eadi  head.  Plaintiff  did  not  know  tiie 
numba  he  butchered,  and  relied  on  him 
to  tell  the  number  be  killed,  which  be  did. 
Something  was  also  said  by  defoidant  at 
the  time  (to  which  plaintiff  agreed)  that  he 
was  to  pay  plaintiff  at  the  end  of  e&db 
week  for  the  number  of  cattle  he  had  killed 
during  that  week.  Plalnllfl  has  never  ob- 
tained a  Judgment  against  defendant  for 
which  plaintiff  is  now  suing,  mx  has  tbe 
same  been  paid,  though  plaintiff  has  de- 
manded payment  trom  him  repeatedly.  De- 
fendant testified  substantially  as  did  plain- 
tiff, and,  further:  "Under  the  agreem^it 
with  plaintiff,  I  understood  that  the  m(»ey 
for  each  beef  was  due  and  payable  by  me 
as  soon  as  I  had  a  beef  killed.  The  price 
was  $11  a  head.  I  think  we  had  some  agree- 
ment about  paying  at  the  end  of  each  wedc 
for  tlie  beeves  killed  during  that  week. 
Some  weeks  I  killed  as  many  as  8,  0,  or 
10  head  a  week.  I  owe  tbe  nM>ney,  and 
consider  it  a  Just  debt"    In  erldenoe  was 
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the  record  of  the  case  In  wbldi  Judgment 
was  obtained  against  defendant  on  May  6, 
1892,  in  the  superior  court  It  was  com- 
menced in  a  justice's  court  on  September 
7,  1891,  on  an  account  dated  May  20,  1891, 
In  favor  of  plaintiff  against  defendant,  tor 
eight  head  of  beef  cattle,  at  $11  per  head,— 
$88.  Judgment  was  rendered  In  the  Justice's 
court  In  favor  of  plaintiff,  October  15,  1891, 
and  defendant  appealed  to  the  superior 
court,  where  the  Jury  found  for  the  plaintiff, 
$88,  with  interest,  upon  which  verdict  judg- 
ment was  entered,  as  before  stated.  The 
motion  for  new  trial  alleges  that  the  ver- 
dict Is  contrary  to  law  and  evidence,  "the 
evidence  showing  that  the  account  made  the 
basis  of  the  three  suits  was  one  entire  con- 
tract, and  that  there  had  been  a  former  re- 
covery thereon";  and  "such  an  account 
cannot  be  lawfully  divided,  and  thereby 
brought  within  the  jurisdiction  of  a  justice's 
court,  and  made  the  kasis  of  more  than  one 
suit  In  such  court"  For  like  reastws,  it  Is 
alleged  that  the  coiu't  erred  In  charging  the 
jury  that  if  they  should  find  that  the  cattle 
were  to  be  paid  for  as  Idlled  or  whenever 
plaintiff  might  demand  the  money,  the  jury 
must  flnd  in  favor  of  the  plaintiff. 

Johnson  &  Johnson,  for  plaintiff  in  error. 
O.  W.  Krauas,  for  defendant  In  error. 

PBB   CURIAM.    Judgment  affirmed. 


m  Ga.  549) 

McBLVBBN   COMMISSION   CO.   v.  JACK- 
SON et  al. 

(Supreme  Court  of  Georgia.   June  11,   1894.) 

ComiinTAHoi— Nsv  TbuI/— Absxncs  op  Pabtt— 
SiCKNEsa  IK  Fahilt  —  Action  aoaiitst  Pabt- 

HBBS — ONB  DEFBKDA.NT  HOT  SbBVED— ErPECT. 

L  The  court  may  refuse  to  grant  a  con- 
tinuance applied  for  on  the  groand  of  the  prov- 
idential absence  of  the  party,  when  the  tnith 
of  the  gronnd  is  unsupported  by  any  evidence, 
except  a  telegram  from  the  party  to  his  coun- 
sel. 

2.  A  new  trial  may  be  denied,  the  gronnd 
of  the  application  being  that  the  movant  was 
absent  from  the  court  oecanse  of  the  sickness 
of  his  wife,  where  the  only  evidence  of  her 
sickness  Is  his  own  affidavit  If  the  affidavits 
of  other  witnesses,  to  whom  the  court  gives 
credit  contradict  this  affidavit  as  to  a  ma> 
terial  matter,  and  if,  according  to  the  party's 
own  showing,  the  wife's  sickness  was  not  sud- 
den, but  had  existed  for  some  days,  so  as  to 
aflTord  time  to  fninish  the  court  with  proper 
evidence  of  its  exirtence  before  the  trial  began. 

3.  It  was  not  error  to  refuse  to  postpone 
the  hearing  and  decision  of  the  motion  for  a 
new  trial  to  enable  the  movant  to  obtain  other 
affidavits,  which  he  said  be  ooold  procure,  to 
support  his  own,  as  to  the  sickness  of  his  wife; 
he  not  naming  any  person  or  persons  who  could 
or  would  make  such  affidavit  or  who  had 
knowledge  of  the  alleged  sickness. 

4.  It  is  not  cause  for  a  new  trial  that  the 
coort  refused  to  dismiss  the  action  on  motion 
of  defendant;  the  gronnd  of  the  motion  being 
that  the  snit  was  against  a  partnership  com- 
posed of  two  persons,  only  one  of  whom  had 
be«n  served,  and  there  was  no  return  of  service, 
or  »(  non  est  inventus,  as  to  the  other.     This  Is 


true,  whether  the  cases  of  Frintnp  r.  Turner, 
6S  Ga.  71,  and  Ells  v.  Bone,  71  CTa.  466,  were 
correctly  mled  or  not 
(Syllabns  by  the  Court) 

Error  from  superior  court  Glynn  county; 
J.  L.  Sweat  Judge. 

Action  by  W.  K.  Jackson  &  Bro.  against 
J.  B.  and  J.  R.  McEIveen,  under  the  style  of 
the  McBlveen  Commission  Company.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ants bring  error.     Affirmed. 

The  following  is  the  official  report: 

Jackson  &  Bro.  sued  J.  B.  and  J.  B.  Mc- 
Blveen as  copartners,  under  the  style  of  Mc- 
Blveen Commission  Company,  alleging  that 
they  shipped  to  defendants  896Vi  bushels  of 
com  to  sell  for  account  of  petitioners;  that 
defendants  sold  the  com  for  S5%  cents  per 
bushel;  that  defendants  had  agreed  with 
petitioners  that  they  would  sell  the  com 
so  that  petitioners  would  realize  41  cents  per 
bnshel,  and  would  collect  and  deliver  the 
same  to  petitioners;  and  that  defendants 
have  collected  the  money  for  the  corn,  and 
retain  in  their  bands  all  the  proceeds  of  the 
sale,  refusing  to  pay  for  the  corn,  or  ac- 
count for  the  proceeds,  though  petitioners 
have  frequently  demanded  of  them  the  mon- 
ey due  them.  Defendants  pleaded  the  gen- 
eral Issne,  and  that  they  never  purchased, 
received,  or  got  possession  in  any  way  of  any 
property  belonging  to  plaintiffs,  to  sell  on 
commission  or  otherwise,  and  never  had  any 
business  with  plaintiffs.  There  was  a  ver- 
dict for  plaintiffs,  and,  defendants'  motion 
for  new  trial  being  overruled,  they  excepted. 
The  motion  contained  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  in  that 
the  evidence  failed  to  establish  any  right  in 
plaintiffs  as  against  defendants.  Also,  be- 
cause the  court  erred  in  refusing  to  continue 
the  case  upon  the  showing  made  therefor  by 
defendants'  counsel,  to  wit  that  J.  B.  Mc- 
Blveen was  absent  from  the  coart;  that  he 
was  the  only  one  of  said  firm  that  counsel 
knew  in  the  transaction;  that  oonnael  had 
jnst  received  a  telegram  from  him,  in  the 
words  following:  "Am  detained  here  provi- 
dentially by  sickness;"  that  the  telegram 
was  from  Atlanta;  that  J.  B.  McBlreen  was 
his  client  In  the  case,  and  counsel  believed 
his  absence  was  providential,  and  could  not 
go  safely  to  trial  in  his  absence,  in  that  be 
was  the  only  witness  by  whom  counsel  conld 
prove  no  indebtedness  to  plaintiffs;  and  that 
counsel  could  prove  by  said  McBlveen  that 
defendants  were  not  indebted  to  plaintiffs 
In  any  sum.  In  that  they  never  contracted 
with  plaintiffs.  Error  In  not  dismissing  the 
suit  on  motion  of  defendant  J.  B.  McBlveen. 
npon  the  gronnd  that  the  record  showed  a 
complaint  against  a  copartnership  composed 
of  two  individuals,  and  only  showed  a  serv- 
ice as  to  J.  B.  McEIveen,  without  any  re- 
turn of  non  est  inventus  as  to  J.  R.  McBlveen. 
the  other  defendant  and  because  the  coort 
erred  in  ruling  counsel  to  trial  while  said 
return  had  not  been  made.    As  to  this  gronnd 
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of  the  motion  for  new  trial,  tlie  Judge  below 
states:  The  motion  to  dismiss  was  not  made 
antil  the  case  had  gone  to  the  Jury,  and  a 
witness  had  been  sworn,  and  was  tberefore 
not  entertained  or  allowed  by  the  court 
The  motion  for  new  trial  was  also  based 
upon  the  t'oUowtog  extraordinary  grounds: 
J.  B.  McElveen  was  absent  from  court  provi- 
dentially. In  this:  That  he  would  have  attend- 
ed the  trial  but  for  tbe  sickness  of  his  wife, 
which  was  of  such  character  that  It  required 
his  presence  with  her,  to  give  her  the  care 
and  attention  of  a  hnsband,  her  condition  be- 
ing such  as  to  imperatively  require  his  pres- 
ence and  attention.  Defendant  had  a  per- 
fect defense  to  the  suit,  and  said  McElveen 
was  the  only  witness  by  whom  It  could  be 
established.  The  defense  was  that  defend- 
ant bad  never  known  or  dealt  with  plaintitTs 
In  any  manner,  bad  never  received  any  mer- 
chandise from  plaintiffs  to  sell  on  commis- 
sion, and  had  never  purchased  any  merchan- 
dise from  plalntiirs;  that  defendants  had 
never  dlrectiy  or  Indirectly  admitted  to  plain- 
tiffs, or  either  of  them,  that  they  were  in  any 
way,  legally  or  equitably.  Indebted  to  plain- 
tiffs for  anything,  including  the  merchandise, 
the  price  of  which  Is  sued  for,  and  that  de- 
fendants were  absolutely  not  indebted  to 
plaintiffs  for  the  account  stated  In  the  decla- 
ration, and  the  price  of  which  is  sued  for; 
that  J.  R.  McElveen,  the  other  defendant, 
knew  nothing  about  the  transaction,  and  was 
at  the  time  of  the  trial,  and  for  a  long  time 
prior  thereto,  absent  from  the  state;  that 
the  defense  of  the  case  was  solely  conducted 
by  this  defendant;  and  that  the  wife  of  J. 
B.  McElveen  was  sick  In  Atianta,  Ga.,  at  tbe 
time  of  the  trial,  and  for  some  days  prior 
thereto.  It  appears  that  the  case  was  tried 
on  May  24,  1883.  J.  B.  McElveen  made  affi- 
davit that  be  bad  particularly  examined  the 
ground  of  the  motion  last  above  stated,  and 
that  tbe  matters  and  things  therein  stated 
are  Just  and  true. 

The  motion  was  called  up  for  hearing  on 
June  80,  1893.  When  It  was  so  called,  re- 
spondent offered  to  read  in  evidence  two 
affidavits,  one  by  J.  D.  Cunningham  and  tbe 
other  by  B.  M.  Cason  and  D.  8.  Looney, 
which  had  been  marked  "Filed"  in  office  June 
29,  1893,  but  which  had  not  been  served  nx»- 
on  movant.  Counsel  for  movant  objected  to 
the  reading  of  the  affidavits,  upon  the  ground 
that  they  had  not  been  so  served.  There- 
upon, the  court  ordered  service  made,  and 
movant's  counsel  acknowledged  service  June 
80,  1893.  Upon  said  service  being  made, 
movant's  counsel  asked  that  tbe  court  would 
give  a  reasonable  time  for  movant  to  meet 
these  affidavits  by  showing  that  J.  B.  Mc- 
Elveen was  in  attendance  on  his  sick  wife 
during  May  24.  1893,  and  stated  that  he 
would  have  to  take  said  affidavits  in  Atlan- 
ta. The  court  refused  to  allow  the  timei 
and  ordered  the  affidavits  filed  as  part  of  tbe 
record,  proceeded  to  hear  the  motion  for  new 
trial,  and  overruled  it    Defendants  excepted 


to  the  refusal  to  grant  the  time  asked,  as  well 
as  to  the  refusal  to  grant  tbe  new  trial.  The 
affidavit  of  Cunningham  was:  On  May  23, 
1883,  about  11  o'clock  in  tbe  morning,  J.  B. 
McElveen  came  to  deponent's  bouse,  near 
Marietta,  Ga.,  and  remained  in  Marietta  un- 
til about  12  o'clock  noon  of  the  same  day; 
that  McElveen  requested  deponent  to  return 
to  Atlanta  with  him,  and  deponent  did  so, 
and  spent  about  two  hours  with  him  that 
afternoon  at  the  Hotel  Aragon,  leaving  him 
about  5  o'clock  p.  m.;  that  deponent  did  not 
see  McEIveen's  wife;  that  McElveen  said 
nothing  about  her  being  sick;  and  that  de- 
ponent is  no  relation  of  either  McElveen  or 
his  wife,  and  is  not  a  physician.  The  affi- 
davit of  Cason  and  Looney  was:  J.  B.  Mc- 
Elveen was  arrested  on  the  charge  of  gam- 
ing, done  at  the  Hotel  Aragon,  in  Atianta, 
on  April  29,  1893,  the  arrest  being  made  In 
Atianta  between  3  and  4  o'clock  p.  m..  May 
24,  1893.  He  was  arrested  at  the  station 
honse^  where  he  was  held  In  custody  until 
some  time  between  9  and  10  o'clock  that 
night,  when  he  was  released  on  ball  About 
7  o'clock  in  tbe  evening  of  said  day,  McEl- 
veen asked  permission  to  telephone  his  wife, 
and,  the  permission  being  granted,  telephon- 
ed her  that  he  was  detained  with  some 
friends,  and  could  not  be  at  dinner  until  8 
o'clock.  While  at  the  telephone  he  spoke 
as  if  he  were  talking  dlrectiy  to  his  wife,  In 
person.  Said  McElveen  was  seen  frequent- 
ly and  at  different  times  on  the  streets  of 
Atianta  on  tbe  25th  and  26th  days  of  May, 
1893. 

F.  H.  Harris  and  J.  U  Harris,  for  plaintifT 
In  error.  Owens  Johnson,  for  defendant  In 
error. 

PBB  OU&IAM.    Judgment  affirmed. 


(94  Qa.  S4i) 

CLARK  V.  HOLTON. 
(Supreme  Conn  of  Georgia.    April  80,  1884.) 
Tax  Dsap— a  nmaginiLiTT  in  EviDsaca  —  Pabol 

EVIDSSCS. 

As  sheriffs'  sales  for  taxes,  and  deeds 
founded  thereon,  are,  ander  the  Code,  governed 
by  the  same  roles  that  apply  to  ordinary  sher- 
ios'  sales,  a  deed  made  by  a  sheriS,  reciting 
a  tax  fi.  fa.  and  the  sale  thereunder,  is  ad- 
missible in  evidence  ^th  the  fi.  fa.  to  which 
it  refers,  although  the  deed  be  blank  as  to  the 
day  and  month  of  the  levy,  and  also  of  the 
sale,  except  that  the  sale  was  on  a  first  Tues- 
day, and  although  the  deed  itself  be  undated 
except  as  to  the  year.  If  necessary,  parol  evi- 
dence is  admissible  to  sutmly  the  omitted  dates, 
and  to  prove  the  amount  for  which  the  property 
sold,  and  the  actual  payment  thereof  by  the 
purchaser  to  the  sherilf. 
(Syllaboa  by  the  Court) 

Errw  from  superior  court,  Ai^IIng  county; 
J.  L.  Sweat,  Judge. 

Ejectment  by  J.  J.  dark  against  Nathaniel 
Holton.  Tho-e  was  a  Judgment  for  defend- 
ant and  plalntftr  brings  error.     Reversed. 

The  following  is  the  official  report: 
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BJectment  was  Invncbt  by  3.  3.  Clark 
against  Nathaniel  Holton,  July  7,  1891,  for 
land  lot  30  in  the  Second  district  of  Appling 
county.  The  plaintiff  offered  in  evidence  a 
wild-land  tax  fl.  fa.  and  a  sheriff's  deed, 
which  were  rejected  by  the  court;  to  which 
roUng,  and  to  the  grant  of  a  nonsuit,  the 
plaintiff  excepted.  The  fl.  fa  appears  to 
hare  been  Issued  by  W.  Ii,  Goldsmith,  comp- 
troller general,  October  1,  1877,  U  directed 
to  all  and  singular  the  sheriffs  of  said  state, 
and  commands  them  to  levy  upon  and  sell, 
according  to  law,  lot  of  wild  land  No  30, 
district  2,  county  of  Appling,  so  as  to  make 
$6.42,  the  same  being  state  and  county  tax 
on  said  lot  of  land  for  the  years  1874,  1875, 
and  1876,  with  lawful  costs,  etc.  Indorsed 
on  the  fi.  fa.  was  an  entry  of  levy  on  said 
lot,  April  1,  1878,  by  the  sherUC  of  Appling 
county,  and  ttie  following  entries:  "Name 
of  purchaser,  settled  by  J.  J.  Clark;  date 
of  sale,  May  7th,  1878;  county  of  sale,  Ap- 
pling; sherifTs  costs,  $4.00;  advertising, 
$4.00."  The  deed  was  signed  by  the  sheriff 
who  signed  the  entry  of  levy.  It  bmre  an  en- 
try of  record  dated  May  31,  1879.    The  date 

of  it  is  recited  as  "the day  of  , 

in  the  year  of  our  Lord  187&"    It  recites 
that  the  sheriff  "did,  on  the  day  of 


,  1878,  levy  upon  the  land"  mentioned 

in  file  fl.  fa.,  "and  on  the  flrst  Tuesday  In 

,  1878,  expose  the  same  to  pubUc  sale 

In  Baxley,  in  said  county,  before  the  court- 
house door,  between  the  legal  hours  of  sale, 
aftor  advertising  the  same  for  the  term  of 
once  a  week  for  four  weeks,  ♦  ♦  •  did 
sell  the  said  property  on  the  day  of 


-,  1878,  the  same  Iielng  levied  on  and 
sold  as  nnretnmed  wild  land  imder  and  by 
virtue  of  an  execution  issued  by  W.  In  Gold- 
smith, comptroUer  general  of  said  state,  for 
state  and  county  tax  dne  thereon,"  to  3.  3. 
Olark,  the  highest  bidder,  for  $17.60;  the  lot 
containing  490  acres,  and  certain  stated  frac- 
tional parts  of  it  having  first  been  offered, 
etc. 

Graham  St  Parker,  for  plaintiff  In  error. 
O.  J.  Holton  &  Son,  tat  defendant  in  error. 

PBB  CURIAM.    Judgment  reversed. 


(M  Ga.  «01) 

PARKS  V.  STATBL 
fSnpreme  Court  of  Georgia.   Jane  25,  1884.) 
Chxatixq — Fbauddlbnt  Rkfbssbhtatioms. 
In   aeliing   or   exchanging   a   cow  as  a 
milch    cow,    to    knowingly,    falsely,   and    with 
fraudulent  intent  represent  her  to  be  a  "three- 
gallon  cow,"— that  18,  a  cow  having  the  millE- 
yielding  capacity  of  three  gallons   per  day, — 
when  m  fact  lier  capacity  was  less  than  one 
gallon,  whereby  the  purchaser  was  cheated  and 
defranded,  is  an  offense  under  section  4595  of 
the  Code.     And  in  this  case  the  evidence  war- 
ranted the  verdict 
(Byllabns  by  the  Court) 

Bitot  from  criminal  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 


I  John  Parks  was  convicted  of  cheating  and 
defrauding,  and  brings  error.    Affirmed. 

Following  is  the  official  report: 

The  defendant  was  convicted  of  cheating 
and  defrauding  Mrs.  Garner  out  of  a  cow  by 
deceitful  means  and  artful  practices.  He 
moved  on  the  general  grounds  for  a  new  trial, 
which  was  denied.  The  testimony  for  the  state 
was.  Id  brief,  as  follows:  Defendant  went  to 
Mrs.  Garner's  house,  accompanied  by  a  cow 
and  calf,  and  tried  to  sell  her  the  cow  for  $30. 
She  did  not  want  to  buy  her,  but  proposed 
to  "swap"  her  cow,  which  was  worth  $25,  for 
his.  Her  cow  gave  one  and  one-half  gallons 
of  milk  a  day.  Defendant  said  his  was  a 
three-gallon  cow,— that  she  gave  three  gallons 
of  milk  a  day,— and  asked  Mrs.  Gamer  seven 
dollars  difference.  He  said  the  calf  was 
eight  weeks  old,  and  that  his  cow  was  gentle, 
and  only  six  years  old.  He  further  stated 
that  he  lived  in  Fayette  county,  and  his  post 
office  was  Fayetteville,  Ga.  Mrs.  Garner 
wanted  to  know  his  post  office,  she  told  him, 
so  she  could  come  back  on  him  if  the  cow 
was  not  as  he  stated.  He  also  said  he  had 
owned  the  cow  a  year,  and  that  she  was  gen- 
tle. Mis.  Gamer  went  up  to  her,  and  she 
shied  off.  Defendant  then  went  to  her,  and, 
after  rubbing  her,  milked  a  small  quantity 
from  her.  Mrs.  Gamer  did  not  want  the 
calf,  and  they  traded  cow  for  cow,  and  he 
kept  the  calf,  and  took  it  away  with  him. 
The  cow  lowed  for  the  calf  that  evening,  but 
did  not  appear  much  distressed  over  the  loss 
of  it,  and  did  not  let  Mrs.  Gamer  milk  ber. 
A  pen  was  made  to  put  her  In,  so  they  could 
milk  her  that  evening.  She  never  would  give 
as  much  as  a  quart  of  milk  at  a  milking,  and 
they  could  never  get  her  gentle,  although 
they  treated  her  kUidly  and  fed  her  w^l. 
They  milked  her  for  nine  days,  and  she  never 
gave  much  more  than  a  pint  at  a  milking. 
Then  they  sold  her  for  $12.  Defendant  said 
he  had  brought  her  from  the  country  the  day 
before.  In  trading  for  her,  Mrs.  Gamer  re- 
lied solely  on  defendant's  statements.  She 
found  out,  after  buying  the  animal,  that  it 
was  a  dry  cow.  The  calf  seemed  older  than 
defendant  said.  The  cow  they  got  from  de- 
fendant was  wild,  and  would  kick.  After 
the  flrst  day  she  ate  heartily.  The  Gar- 
ners gave  her  all  the  hay  and  bran  she  want- 
ed. She  would  not  eat  anything  that  was 
wet,  and  would  not  drink  slop.  Tbe  bus- 
band  of  Mrs.  Gamer  made  inquiries,  and 
found  that  defendant  did  not  live  In  Fay- 
ette county,  but  had  been  living  In  Atlanta 
for  two  or  three  years.  He  asked  him  to 
come  and  get  the  cow,  and  he  would  not  do 
so.  Gamer  is  an  experienced  hand  with 
cows,  and  knows  how  to  milk.  A  son  of  Mrs. 
Garner  testified  that  defendant  said,  when  he 
had  milked  the  cow  in  question,  in  Mrs.  Gar- 
ner's presence,  that  the  reason  she  did  not 
give  more  milk  was  because  he  had  milked 
ber  that  morning,  and  the  calf  liad  sucked 
her.  The  teatimoay  for  defendant  was,  in 
brief:    Harden  sold  him  the  cow,  and  told 
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him  sbe  was  a  three-gallon  cow,  and  that  her 
calf  was  seven  to  eight  weeks  old.  Defend- 
ant paid  him  $23.50  for  her.  On  the  same 
day,  one  Wade  had  offered  Harden  $22.50  for 
her,  baying  looked  at  her,  and  believing  she 
was  a  two  and  one-half  or  three-gallon  cow, 
and  wanting  her  for  his  own  use.  Harden 
did  not  milk  her  himself,  but  was  told  by 
parties  he  purchased  her  from  that  she  was 
a  three-gallon  cow,  and  believed  she  was 
when  he  sold  ber  to  defendant  She  was 
kind  and  gentle.  Harden  lives  In  Fayette 
county,  50  miles  from  Atlanta.  He  paid  $18 
for  the  animal,  the  day  before  he  left  for  At- 
lanta. Never  saw  her  before,  and  knew  noth- 
ing about  ber  of  his  own  knowledge.  He 
lives  on  a  rented  place.  Has  a  horse  and 
wagon.  No  other  property.  On  the  day  aft- 
er he  sold  to  defendant.  Wade  came  back  to 
give  the  $23.50  asked  for  the  cow,  and  found 
that  defendant  had  purchased  ber.  Wade  is  a 
cow  trader.  Buys  and  sells  cows,  one  or  two 
at  the  time.  Has  known  defendant  for  a 
long  time.  They  trade  together  In  cows. 
The  cow  was  worth  nearly  $23.50  for  beef. 
In  Wade's  opinion,  the  calf  was  about  two 
months  old.  Two  witnesses  gave  testimony 
to  the  effect  that  if  cows  are  changed  from 
place  to  place,  and  great  care  Is  not  exer- 
cised, they  will  lose  their  milk.  Some  will  go 
dry,  and  others  shrink  to  almost  nothing  as 
milkers,  especially  when  you  take  the  calf 
away  from  them,  though  this  is  true  only 
with  a  cow  with  a  young  calf.  It  is  not 
probable  with  a  cow  having  a  calf  eight 
weeks  old.  To  move  a  cow  to  a  strange 
place  and  take  her  calf  away  from  her  at  the 
same  time  is  very  dangerous.  It  would  be 
sure  to  affect  tbem  materially  In  their  milk, 
etc. 

F.  L.  Haralson  and  C.  Gowdy,  for  plaintiff 
In  error.    L.  W.  Thomas,  for  the  Stat& 

PBB  OURIAM.    Judgment  affirmed. 


(94  Qe.  67» 

AUTRBT  V.  AUTRBY. 
(Supreme  Court  of  Georgia.     Jane  30,  1804.) 

DSOSDEMT'S  KSTATB  —  RiOBT  TO  POSSBSSION  OF 
IiAND— RbNTS — DlSTBIBCrriON  TBBODOR  PbRSON- 
Ab  KbPBBSEMTATIVB  —  OONVBTAKOB    O*  HBIB'S 

ISTEKBST— BrrEOT. 

1.  Where  land  is  rented  for  one  year,  with- 
out any  conveyance  of  an  interest  in  the  land 
itself,  the  right  to  possession  and  ase  for  the 
year  is  disposed  of,  out,  under  section  2279  of 
the  Code,  no  estate  whatever  passes  out  of  the 
landlord  into  the  tenant.  On  the  death  of  the 
landlord  intestate^  within  the  year,  the  land 
descends  to  his  heirs,  incnmbered  with  the  right 
of  possession  preTioualy  disposed  of  by  their 
ancestor  to  his  tenant.  They  acquire  no  right 
to  the  possession,  and  consequently  have  no  ti- 
tle, merely  as  heirs,  to  the  rent  accruing  for 
that  year,  whether  the  crops  were  planted  be- 
fore or  after  tlteir  anoeator  •  death.  The  rent 
Is  personalty,  and  the  right  to  collect  and  dis- 
tribute Is  in  the  personal  represeniatire  of  the 
decedent. 


2.  As  to  lands  left  by  tiie  intestate  with 
the  right  of  possession  and  use  undisposed  of, 
the  heira  take,  not  only  the  land  itself,  bnt 
the  rig^t  to  immediate  possession,  snbject  to  the 
quarantine  and  dower  rights  of  the  widow,  if 
any,  and  to  the  power  of  the  administrator 
to  administer  according  to  law.  If  there  are 
no  creditors,  and  the  administrator  rents  out 
the  land,  the  accruing  rents,  when  not  needed 
to  pay  the  expenses  of  administration,  belong 
to  the  heirs  as  such,  although  the  legal  richt 
to  collect  is  in  the  administrator.  He  is  a 
mere  trustee  for  them. 

3.  A  conveyance  by  an  heir  to  a  purchaser 
of  all  his  interest  in  the  land  of  the  intestate. 
which  is  silent  both  as  to  rents  and  the  time 
of  giving  possession,  passes  no  title  to  rents  to 
become  due  from  tenants  who  at  the  date  of 
the  conveyance  are  occupying'  for  the  year  in 
which  the  intestate  diea,  if  such  tenants  oc- 
cupy under  contracts  with  the  intestate  himself: 
but  if  they  occupy  under  contracts  made  with 
the  administidtor,  it  is  otherwise,  unless  cred- 
itors or  the  expenses  of  administration  are  un- 
satisfied. When  the  heir,  as  such,  would  be  en- 
titled to  money  collected  by  the  administrator 
on  account  of  rent,  bad  he  retained  title  to 
the  land,  his  unconditional  vendee  will  succeed 
to  this  right  as  t«  rents  accrued  and  collected 
after  the  change  of  ownership. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Milton  county; 
0.  0.  Smith,  Judge. 

Action  by  T.  A  Antrey  against  Josephus 
Autrey  to  recover  on  an  account  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  following  Is  the  official  report: 

T.  A.  Autrey  sued  Josephus  Antrey  on  an 
account  for  $81.45,  and  obtained  a  verdict  for 
$50.97,  with  interest  from  March  16.  1893. 
Defendant  moved  toe  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence,  that  the  court  erred  In  refusing 
to  grant  a  nonsuit,  and  in  directing  the  Jury 
to  render  verdict  for  the  plaintiff.  The  motion 
was  overruled,  'nie  evidence  shows  that  the 
father  of  these  partiefl  died  on  February  26. 
1891,  leaving  certain  lands,  and  on  March  20, 
1891,  the  plaintiff  purchased  of  the  defendant 
his  Interest  In  these  lands,  receiving  defend- 
ant's deed  therefor.  One  of  the  administra- 
tors of  the  estate  testified  that  the  deceased, 
Autrey,  had  two  croppers  on  his  land  at  the 
time  of  bis  death,  and  some  of  the  land  sown 
in  oats;  that  tlie  administrators  rented  out 
some  of  the  land  at  standing  r^tts;  that 
after  dedacting  the  expenses,  commissions, 
and  one-flftta  of  the  rents  due  the  widow  (she 
having  dected  to  take  one-fifth  of  the  estate), 
the  balance  was  divided  among  the  other  dis- 
tributees, and  defendant  was  paid  $50.97  as 
Ills  share  of  tiie  rents  wUch  accrued  during 
the  first  year  after  the  death  of  his  father, 
and  went  into  the  hands  of  the  administra- 
tors, and  were  distributed  among  the  heirs. 
The  plaintiff  testified  that  all  the  crops  on  the 
land  were  grown  and  planted  after  he  bought 
defendant's  interest 

T.  It.  Lewis,  for  plaintiff  In  oror.  B.  F. 
Simpson  and  B.  Faw,  for  defendant  in  error. 

PER  OURIAM.   Judgment  reversea 
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(94  Oa.  589) 

MARSHALL  t.  STATB. 
(Supreme  Court  of  Georgia.     AprU  18,  1894.) 

PROSBCDTIOy   FOR   Bl'ROI.ART — GiNHOUSB — EUTRT 

THROUGH  Opbkjnb— Goods  in  Dkfbnuant's  Pos- 

8ES8IO.N- — KVIDEXCS  of  IoKDTITT— CoMTlNUAKCB 
— SlCKSESa  OP  COUSSKL. 

1.  There  was  uo  error  in  orerruling  the 
motion  for  a  continuance  on  the  ground  that 
one  of  the  movant's  counsei  was  sicic,  the 
movant  being  represented  by  four  others,  and  it 
not  appearing  that  the  one  indisposed  was  his 
leading  counsel. 

2.  In  order  to  prove  that  cotton  baskets 
found  at  the  scene  of  the  burglary,  some  of 
which  the  accused  admitted  belonged  to  him, 
were  similar  to  other  baskets  found  on  the 
premises  of  the  accused,  which  he  also  ad- 
mitted were  his,  it  was  not  necessary  to  produce 
any  of  the  baskets  to  the  jury  and  submit 
them  to  their  inspection. 

8.  In  so  far  esi  the  requests  to  charge  the 
jury  were  pertinent  and  legal,  the  substance 
of  them  was  embraced  in  the  general  charge. 

4.  Although  the  lower  story  of  a  ginhouse 
may  be  open  and  accessible  to  all  comers,  yet 
if  cotton  be  stored  in  the  upper  stories,  and  they 
are  closed,  so  as  to  exclude  entrance  other- 
wise than  through  a  hole  necessary  for  a  band 
to  occupy  in  worldng  machinery,  and  this  bole 
!■  neither  intended  nor  used  for  ingress  or 
egress,  and  is  inaccessible  save  by  climbing  to 
it  in  an  unusual  and  intrusive  manner,  en- 
trance through  it  by  pushing  aside  the  band, 
to  make  room  for  the  body,  may  be  a  burglari- 
ous entry,  without  any  breaking  except  that 
involved  in  this  proceeding. 

5.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  triaL 

(Syllabus  by  the  Covit.) 

Krror  from  supttior  coart,  Sumter  county; 
W.  H.  Fish,  Judge. 

Larkin  Marshall  was  convicted  of  bnrgJaiy, 
and  brings  error.    Affirmed. 

The  following  is  the  official  report: 

Marshall  was  found  guilty  of  burglary,  al- 
leged to  have  been  committed  at  the  ginhouse 
of  one  Stewart  He  moved  for  a  new  trial, 
and,  his  motion  being  overruled,  excepted. 
The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 

Also,  because  the  coui't  refused  to  continue 
tile  case,  defendant  having  made  a  written 
motion  therefor  upon  the  following  grounds: 
He  employed  C.  R.  Winchester,  attorney  at 
law,  In  October,  1893,  Immediately  on  his 
arrest,  to  represent  him  In  the  case,  Win- 
chester being  the  first  ootms^  employed,  and 
defendant  relied  on  him  to  represent  him  as 
on  attMmey.  He  had  secured  Wlncbestw'B 
fee,  and  desh-ed  his  services  in  the  matter, 
but,  owing  to  Winchester's  adckness,  has  been 
onable  to  have  his  services  in  the  Investlga- 
tloo  of  the  case  as  desired,  and  further  de- 
sires his  assistance  in  the  triaL  He  sup- 
ported his  motion  to  continue  by  the  affidavit 
of  a  lAysiclan  that  O.  R.  Winchester  is  now 
(January  12,  1894)  sl<^,  and  had  been  prior 
to  January  1,  1894,  and  during  the  latbsr 
part  of  December,  1893;  that  Winchester's 
condition  had  been  such  tbathec9Uldnotex«:t 
himself,  and  Is  such  that,  in  affiant's  opin- 
ion as  A  physician,  it  would  not  be  advisable 
tor  him  to  undoYO  any  exertion  at  all,  espe- 


dally  In  the  trial  of  the  case.  Defendant 
also  showed  by  Winchester  himself  that  he 
was  unable  to  go  into  the  trial,  and,  from 
the  condition  of  his  health,  bad  been  unable, 
since  his  employment  to  the  date  of  the  trial, 
to  give  the  case  bis  attention;  that  his  fees 
bad  been  secured;  that  his  physician  had 
advised  It  would  be  best  for  him  to  take 
vacation;  that  be  did  not  feel  that  he  ootild 
do  himself  or  his  client  justice  to  enter  upon 
the  trial  of  any  cause;  and  that  he  had  been 
unable  to  consult  the  defendant  since  the 
finding  of  the  indictment,  and  for  several 
weeks  prior  thereto,  on  account  of  his  sick- 
ness, OE  to  Investigate  the  evidence  in  the 
case.  Defendant  further  showed,  by  his  at- 
torney W.  P.  Wallls,  that  Wallis  was  not  em- 
ployed until  his  fees  had  been  secured,  which 
was  several  weeks  after  defendant's  arrest; 
that  Winchester  was  the  first  attorney  em- 
ployed, but  Wallls  was  employed  on  the  same 
day;  that  the  bill  of  indictment  was  found 
at  this,  the  November,  term  of  the  court; 
and  that  defendant  had  been  In  jail  since  bis 
arrest  up  to  the  present  time.  In  a  note  to 
this  ground  the  judge  below  stated:  "On 
or  before  Octob«- 18,  1893,  soon  after  his  ar- 
rest, the  defendant  employed  five  lawyers 
to  reioreeent  him  in  this  case,  viz.  Fort  & 
Watson,  Pilsbury  &  Winchester,  and  W.  P. 
Wallls.  They  were  all  present  at  the  trial 
to  the  end  thereof.  During  the  early  part  of 
the  November  term,  1893,  in  December,  while 
on  civil  docket,  the  court  announced  that  the 
criminal  docket  would  not  be  called  before 
second  Monday  In  January,  1894,  8th  day  of 
that  month,  and  at  that  time  all  jail  cases 
would  be  In  order  for  trial.  On  the  second 
Monday  this  case  was  called,  and  set  to  be 
called  on  the  following  Thursday,  11th  Jan- 
uary. It  was  not  reached  oa  Thursday,  but 
was  called  on  Friday,  the  12th  January, 
when  defendant  moved  to  continue  on  ac- 
count of  Mr.  Winchester's  sickness,  and  sub- 
mitted his  written  affidavit,  and  that  of  Dr. 
Wlnchestra:  of  that  date,  and  introduced  Mr. 
O.  R.  Winchester,  who  testified  substantially 
as  he  did  on  the  19th  January,  when  the 
case  was  tried.  The  court  overruled  the  mo- 
tion to  continue,  but  stated  that  time  would 
be  given  for  all  the  defendant's  attorneys  to 
prepare  the  case  for  trial,  and  set  the  case 
to  be  called  oa  the  following  Wednesday,  the 
17th  January;  bat,  on  account  of  Judge 
Fort  requesting  a  leave  for  Wednesday,  the 
ca^  was  then  set  to  be  called  on  Friday, 
the  19th  January.  When  called  on  January 
19,  1894,  defendant  moved  to  continue,  on 
account  of  sickness  of  Mr.  Winchester,  one  of 
his  attcHn^s,  and  submitted  the  written  af- 
fidavits of  himself  and  Dr.  Winchester  and 
the  testimony  of  Mr.  Winchester,  bis  attor- 
ney, and  of  Mr.  Wallls.  The  defoidant  was 
ably  represented  by  distinguished  counsel, 
Jndg«  Allen  Fort,  Judge  J.  F.  Watson,  Judge 
J.  B.  Pilsbury,  and  Mr.  W.  P.  Wallls;  and 
Mr.  Winchester,  while  unable  to  take  any  ac- 
tive i>art  In  the  trial,  yet  was  present  dur- 
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lag  the  whole  trial,  and  rendered  soch  aid  as 
he  oonld.  Whilst  Mr.  Winchester  is  a  prom- 
Isliig  young  lawyer,  the  court  did  not  con- 
sider him  the  leading  counsel  for  defendant, 
nor  did  defendant  so  swear,  nor  did  he  swear 
that  Mr,  Winchester  was  the  attorney  upon 
whom  he  mostly  relied,  nor  that  he  could 
not  go  safely  to  trial  without  the  services  of 
Mr.  Winchester,  nw  that  he  expected  his 
services  at  the  next  term,  nor  that  said  ap- 
plication was  not  made  for  delay  only.  The 
evidence  also  showed  that  Mr.  Wallis  was 
employed  on  same  day  that  Mr.  Wln- 
diester  was;  that  Wallis,  and  not  Winches- 
ta,  reiMresented  defendant  gd  committal  trial; 
and  that  fees  of  all  the  attorneys  were  se- 
cored  on  same  day.  All  the  evidence  on 
motion  for  continuance  should  be  considered 
In  connection  with  this  ground  of  motion." 

Also,  because  the  court  refused  to  give  the 
following  written  request  to  charge  made  by 
defendant: 

"That  a  brealclng  la  necessary  to  constitate 
the  crime  of  burglary,  and  if  it  appeared  that 
the  hoiuse  was  entered  through  an  open  hole, 
left  opeo  for  the  band  or  other  parts  of  the 
machinery,  which  required  no  lifting  of  a 
bolt,  no  removing  of  a  shutter,  then  the  of- 
fense would  not  be  burglary,  and  yon  would 
not  be  authorized  to  ctsivlct  the  defendant 
of  burglary,  thoogb  It  shoold  appear  that 
Bald  party  entered  and  committed  a  larceny, 
dc  for  the  purpose  of  committing  larceny." 
In  a  note  to  this  ground  the  Judge  states  that 
this  request  was  refused  because  the  court 
had  already  sabstantially  given  it  In  charge 
to  the  Jury. 

"To  authcwize  the  oonvlctlMi  of  larc«iy,  the 
property  stolen  must  be  the  property  of  the 
the  person  charged  to  be  Hie  owner  In  the 
bill  of  indictment;  and  If  the  evidence  showp 
that  tf  the  ownership  was  not  l;a  Stewart, 
OS  charged,  but  in  Stewart  and  otheis,  you 
could  not  convict  of  larceny.  The  same  rule 
does  not  apply  to  burglary.  If  It  appeera 
that  a  burglaiy  was  committed.  In  that  case 
the  possession  and  right  of  possession  would 
suffice. '  A  burglary  consists  of  the  breaking 
and  entering  with  the  intent  to  steal,  and 
may  be  complete  without  a  larceny.  But  lar- 
ceny requires  the  act  of  stealing,  and  not 
the  intent  only,  to  constitute  this."  As  to 
this  request  the  Judge  states  that  it  was  re- 
fused because,  so  far  as  it  was  law  and  ap- 
plicable, the  court  had  already  sabstajitlally 
charged  it 

"The  defendant  is  charged  with  a  bnrglary 
of  Stewart's  glnhouse  of  particular  cotton 
on  October  4, 1803,  and  what  may  have  tran- 
spired before  this  as  to  different  and  other 
burglaries  should  not  be  considered  in  aa- 
c»-taluin?  the  guilt  or  innocence  of  the  ac- 
cused." As  to  this  part  of  the  request  the 
Judge  stated  that  it  was  g\vea  as  requested.' 

"If  there  was  a  hole  in  the  outer  wall  of 
v.20^•.l:.no.l:5— 28 


the  house  through  which  the  accused  en- 
tered, if  you  believe  he  entered  said  hous« 
withoxit  a  breaking,  as  I  have  defined  to  you, 
and  if,  in  going  through  the  house,  it  becajne 
necessary  to  raise  a  box  inside  of  the  house 
to  enter  another  portion  of  the  house,  then, 
under  this  bill  of  indictment,  you  could  not 
convict  of  burglary.  The  breaking  must  have 
been  into  the  house,  and  not  in  the  house 
after  it  was  entered,  to  constitute  burglary 
as  charged. 

"If  there  was  an  entry  Into  the  house 
through  an  open  space  without  breaking  In 
the  house  or  through  the  house,  and  a  door 
should  be  open  aft^  so  entering  the  house, 
out  of  which  the  person  went  out  of  the 
house,  the  opening  of  the  door  to  get  out  of 
the  house  would  not  constitute  the  offense 
of  burglary. 

"If  they  should  believe  from  the  evidence 
that  defendant  was  at  the  glnhouse  the  night 
of  the  burglary,  and  was  at  the  platform,  and 
that  some  one  else  opened  the  door  from  the 
inside,  then  there  would  be  no  charge  of  con- 
spiracy, or  of  aiding  or  abetting  any  one 
else  In  taking  cotton  from  the  glnhouse;  they 
could  not  find  defendant  guilty  of  any  of- 
fense under  allegations  under  the  indict- 
ment" 

As  to  the  requests  set  out  in  the  last  two 
paragraphs,  the  Judge  states  that  they  were 
refused  because  substantially  given. 

Also,  becajuse  the  coturt  permitted  the  wit- 
ness Stewart  to  testify  as  to  the  similarity 
of  the  baskets  from  comparisou,  the  objec- 
tion being  that  the  baskets  themselves  would 
be  the  best  evidence.  The  court  permitted 
Stewart  to  testify,  over  objection:  "I  got  two 
baskets  out  of  the  defendant's  cottonhouae 
the  next  moraiag,  and  carried  them  down  to 
the  gin,  and  compared  them  with  the  baskets 
on  the  platform,  and  they  looked  to  be  the 
same  shaped  baskets  exactly."  Defendant 
further  objected  that  the  witness  had  no 
right  to  go  to  defendant's  house  and  get  the 
baskets,  and,  having  unlavrfully  procured 
them,  be  had  no  right  to  put  them  in  evi- 
dence, the  evidence  further  showing  that  the 
comparison  of  these  baskets  was  made  in 
the  absence  of  dofendant  As  to  this  ground 
the  court  states  that  the  evidence  showed 
that  the  defendant's  cotton  baskets,  which 
were  examined  by  the  witness,  were  in  de- 
fendant's possession  or  custody  at  the  time 
of  the  trial,. and  could  not  be  put  in  evidence 
by  the  state,  and  that  defendant  conceded 
and  was  perfectly  willing  that  the  witness 
should  examine  his  cotton  baskets,  and  take 
them  from  the  cottoohouse.  Tbd  baskets 
were  not  put  In  evidence. 

Fort  &  Watson  and  Wallis  Sc  Winchester, 
for  plaintiff  in  error.  Jas.  M.  Da  Free,  SoL 
Oen.,  and  U  J.  Blalodc,  for  the  State. 

PER  CTTRIAM.     Judgment  affirmed. 
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(M  Oa.  530) 

SAVANNAH,  A.  ft  M.  ET.  00,  t.  McLEOD. 

(Supreme  Court  of  Georgia.    April  SO,   1894.) 

Agtiom  against  Railkoad  Comfamt  —  Personai. 
Imjubibs — Inbtbcctions  as  to  Dahaoks  —  USB 
OF  ANKURT  Tables  —  CONTBIBDTOBr  Nbou- 
SBNGB. 

The  action  being  for  a  peraonal  Injary 
by  negligently  running  a  locomotiTe,  and  the 
evidence  showing  that  the  plaintiff's  capacity 
to  labor  was  impaired  to  the  extent  of  one- 
half,  and  there  being  evidence  from  which  the 
jury  could  have  inferred  that  the  plaintiff  con- 
tributed in  some  degree  to  the  ii^ury  by  hia 
own  negligence,  inasmuch  as  he  was  in  such 
full  possession  of  his  faculties  that  he  knew 
danger  was  impending,  and  knew,  also,  that 
after  the  engineer  saw  him  he  did  not  blow 
hla  whistle  nor  slow  up  his  train,  it  was  error 
to  charge  the  iu.y  thus:  "It  is  contended  by 
the  plalntifF  that  he  has  sustained  permanent 
injuries  in  lessening  his  capacity  to  labor  and 
work.  If  this  is  true,  I  charge  you  that  he 
would  be  entitled  to  recover,  under  the  rules 
that  I  will  give  yon.  If  you  find  from  the  testi- 
mony that  he  has  sostalned  permanent  injury. 
Look  to  the  testimony,  and  see  what  his  age  is, 
and  what  his  probable  length  of  life  la,  and  I 
will  give  you  a  table,— the  way  ivescnbed  by 
law  to  govern  jurors  in  this  class  of  cases. 
Look  to  these  tables  now,  and  apply  the  tables 
to  this  case.  There  are  two  tables  that  yon 
will  have  out  betore  you.  I  will  give  yon  these 
rules  now  in  reference  to  those  tables:  Ksti- 
mate  the  valne  of  the  property  in  which  the 
life  estate  or  dower  is  held;  then  find  its 
yearly  value  at  six  or  seven  t>er  cent,  on  the 
rate  agreed  upon;  multiply  this  result  by  the 
figures  in  the  table  above,  opposite  to  the  age 
of  the  life  tenant  in  the  seven  per  cent  colnmn, 
which  is  as  McLeod  in  this  case.  The  rever- 
sionary interest  Is  obtained  by  subtracting 
the  value  of  the  life  estate  from  the  value  of 
the  property."  The  law  merely  permits  jurors 
to  use  me  tables;  it  does  not  require  them  to  do 
so.  Moreover,  the  annuity  table  cannot  be 
rightly  used  on  a  basis  of  earnings  and  age, 
without  deducting— First,  a  due  proportion  (in 
this  case  one-half)  for  continuing  ability  to 
labor;  secondly,  some  amount  for  probable  dim- 
inution of  abDi^  by  old  age;  and,  thirdly,  a 
due  proportion  for  the  plaintiff's  contributory 
ne^igence,  if  the  jury  should  believe  that  there 
was  such  negligence.  The  conduding  part  of 
the  charge,  which  refers  to  dower  ana  rever- 
sionary interest,  wrs  irrelevant,  and  might  have 
been  misleading. 
(Syllabus  by  the  (Tourt) 

Brror  from  raperlw  oonrt,  Dodge  county; 
O.  0.  Smith,  Judge. 

Action  by  Allen  D.  McLeod  against  the 
Savannah,  Amerlcna  &  Montgomery  Rail- 
way Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
Tersed. 

S.  A.  Hawldna,  for  plalntUt  in  error.  B. 
Herrman,  W.  B.  Coffee,  and  B.  A.  Smith,  tor 
defendant  in  error. 

PBR  CURIAM.     Judgment  reversed. 


(M  Oa.  sen 

OBOROIA  PINB  INV.  &  MANTJF'Q  OO.  t. 

HOLTON  et  aL 
(Supreme  Court  of  Georgia.    June  11,  1884.) 

ASTBBSB  FoSSBSSIOn  —  COLOB  OT  TlTLB— Ixf  UNO- 

TiOK— Cumne  Timbkb. 
LAltliongb  a  deed  may  describe  several 
lots  ef  land  as  one  tract,  yet  if,  in  fact,  they 


do  not  lie  adjacent,  so  as  to  consdtnte  one 
tract,  actual  possession  of  one  of  the  lots  will 
not  be  constructive  possession  of  another  of 
them,  which  neither  adjoins  the  former  nor  is 
connected  with  it  by  intervening  lots  covered  by 
the  deed. 

2.  On  the  facts  in  evidence  there  was  no 
error  in  denying  the  injunction  prayed  for. 

(Syllabus  by  the  0}urt.) 

Brror  from  superior  court,  Appling  county; 
J.  L.  Sweat,  Judge. 

Action  by  the  Georgia  Pine  Investment  ft 
Manufacturing  Company  against  U.  R.  Hol- 
ton  and  others  for  an  injunction.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.    Affirmed. 

The  following  is  the  official  report: 

The  petition  of  the  Cteorgia  Pine  Inrest- 
ment  ft  Manufacturing  Company  alleged:  It 
la  the  true  and  lawful  owner  of  the  timber 
for  turpentine  purposes  on  lots  363  and  364 
in  the  Fifth  district  of  Appling  county,  to 
which  privilege  it  has  a  perfect  title,  an  ab- 
stract of  which  is  attached.  As  such  owner 
It  is  entitled  to  the  free  and  uninterrupted 
enjoyment  thereof.  Under  some  pretended 
claim,  and  without  Its  c<msent  or  any  legal 
authority,  R.  R.  Holton  and  J.  F.  Hall,  Jr., 
by  themselves  and  employes,  have  entered 
upon  these  lots,  and  are  engaged  In  boxing 
and  otherwise  working  the  pine  timber  there- 
on for  turpentine  purposes,  and,  unless  re- 
strained by  the  court,  will  continue  to  do  so 
and  to  remove  the  crude  turpentine,  to  pe- 
titioner'8  damage  a  large  sum.  Having  the 
perfect  right  and  title  mentioned,  petitioner, 
through  its  agents,  Sessoms  ft  C!o.,  went  up- 
on said  lots  and  commenced  to  work  the 
same  for  turpentine  purposes,  when  Hall  and 
Holton,  by  their  servants  and  employes, 
threatened  employes  of  petitioner  with  vio- 
lence unless  they  shotdd  cease  to  work  the 
timber  for  turpentine  purposes,  and  after- 
wards had  some  of  ttie  emplayiB  arrested  by 
a  warrant,  thus  depriving  petitioner  of  the 
right  to  so  work  the  tlmbw.  Petitioner  pray- 
ed for  a  restraining  order  against  defend- 
ants, their  agents,  etc.,  commanding  them  to 
desist  from  boxing,  cutting,  or  working  the 
timber,  and  from  Interfering  with  petitioner 
or  its  employes  in  the  ooodnct  of  its  business 
until  further  order,  and,  at  flie  final  hear- 
ing, for  perpetual  injunction,  and  for  gen- 
eral relief  and  process.  The  answer  denied 
the  allegatioDS  of  the  petition,  and  set  up 
that  Hall  was  the  lawful  owner  of  the  tim- 
ber for  turpentine  purposes,  by  virtue  of  a 
lease  from  Holton  to  him  toe  a  fair  and  val- 
uable consldwatlon,  he  believing  Holton  to 
be  the  owner  of  the  land,  and  by  virtue  of 
actual  possession  of  the  land  and  timber  un- 
der such  lease.  Hall  alleged  that  about  No- 
Tember  28,  1898,  he  entered  upon  the  lands, 
took  possession  of  them,  and  commenced 
boxing  the  timber  to  work  It  for  turpen- 
tine purposes,  and  has  continued  to  do  so 
at  great  expense;  that  he  is  the  only  per- 
son who  has  had  actual  possession  of  the 
lands  and  timber;  that  tome  time  after  he 
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bad  taken  posseaslon  under  bis  lease,  and 
boxed  a  greater  part  of  the  timber,  at  an  ex- 
pense of  about  $500,  Sessoms  &  Co.  sent 
their  bands  and  employte  upon  the  land  to 
oust  talm  and  take  possession,  and,  when  they 
attempted  to  Interfere  with  his  agents  and 
employes,  Holton  forbade  the  employes  of 
Sessoms  &  Co.  from  boxing  the  timber,  say- 
ing he  was  willing  to  abide  by  the  decision 
of  the  court,  but  that  they  should  not  enter 
upon  the  land  by  forte,  and  oust  the  hands 
of  this  defendant  and  box  the  timber;  that 
tbis  defendant  Is  not  Informed  that  Holton 
used,  or  threatened  to  use,  violence,  though 
It  is  true  he  sued  out  warrants  for  the  em- 
ployes of  Sessoms  &  Co.  for  trespassing  upoo 
the  lands,  after  they  persisted  in  boxing 
some  of  the  timber,  contrary  to  bis  express 
desire,  etc.  He  prayed  for  injuncti(«  against 
pUintiff. 

Upon  the  hearing,  plaintlfF  put  in  evidence 
a  tax  execution  by  the  comptroller  general, 
dated  October  1,  1877,  against  lot  364  in  the 
Fifth  district  of  Appling  county,  for  $6.42, 
state  and  county  taxes  for  1874,  1875,  and 

1876,  lawful   cost,   transferred  October  27, 

1877,  by  the  comptroller  general  to  Daniel 
Lott,  levied  by  the  sheriff  of  Appling  coun- 
ty on  said  lot  January  81,  1878;  also,  deed 
from  said  sheriff,  dated  March  5,  1878,  recit- 
ing proper  levy  and  advertisement  and  sale, 
consideration  $32,  and  properly  witnessed, 
the  deed  being  to  Daniel  Lott,  and  recorded 
April  18,  1878,  in  Appling  county;  similar 
fl.  fa.,  transfer,  levy,  and  deed  by  the  sheriff 
of  Appling  to  Iiott,  for  a  consideration  of  $9, 
to  lot  361,  the  deed  lieing  recorded  April  17, 

1878,  in  Appling  county;  also,  deed  from 
Daniel  Lott  to  Beppard  &  Walter,  Novem- 
bw,  1879,  conveying  said  lots  with  a  great 
many  others,  consideration,  $18,300,  record- 
ed in  Appling  county,  February  26,  1880; 
also,  deed  from  Reppard  &  Walter,  Decem- 
ber 20,  1883,  consideration,  $300,000,  convey- 
ing many  lots  of  land  In  Appling,  Ware, 
Coffee,  Pierce,  and  Clinch  counties,  among 
them  the  lots  in  question,  "being  In  all  161 
whole  lots  of  490  acres  each,  containing  in 
the  aggregate  78,890  acres,"  and  recorded  in 
those  counties,  and  recorded  in  Appling  coun> 
ty  April  4,  1884;  also,  lease  for  turpentine 
purposes  from  the  Waycross  Lumber  Com- 
pany to  Ellis,  Young  &  Co.,  January  4,  1889, 
conveying  the  timber  for  turpentine  purposes 
on  many  lots  of  land  in  Appling  and  said 
other  counties,  among  them  the  lots  in  ques- 
tion, recorded  in  such  other  counties,  and  re- 
corded In  Appling  county  February  7,*  1889; 
similar  lease  from  Ellis,  Young  &  Co.  to 
plaintiff,  November  13,  1890,  for  $14,381.32, 
recorded  in  the  other  counties,  and  recorded 
in  Appling  county  November  20,  1890.  The 
deed  from  Reppard  &  Walter  to  the  Way- 
cross  Lumber  Company  covered  all  the  mill 
timber  upon  250  acres  of  lot  377  In  the  Fifth 
district  of  Appling  county,  and  also  covered 
lot  362  in  said  district.  The  subsequent 
leases  also  covered  lot  362,  and  245  acres  of 


377.  Sessoms  made  afiSdavit:  In  October, 
1893,  plaintiff,  through  Sessoms  &  Co.,  their 
agents  and  tenants,  built  upon  lot  362  sev- 
eral houses  for  the  use  of  \he  bands  worlt- 
ing  on  the  turpentine  farm,  and  have  been 
in  continuous  possession  of  the  same  ever 
since.  On  November  16,  1893,  plaintiff, 
through  its  tenant,  Sessoms  &  Co.,  entered 
upon  lot  377,  and  commenced  to  box  the 
timber  thereon  for  turpentine  purposes.  Lot 
3G2  lies  adjoining  lots  SG3  and  364.  Lot  377 
lies  adjoining  376,  375,  374,  and  373  (also  cov- 
ered by  the  deed  and  leases),  which  lots  last 
named  adjoin  363  and  364.  The  turpenilne 
distillery  of  plaintiff  is  on  lot  453  In  ttae 
Fifth  district  of  Appling  county  (also  cov- 
ered by  the  deed  and  leases),  which  lot  has 
been  In  the  actual  possession  of  plaintiff 
four  years.  Plaintiff  was  in  possession  of 
362  and  877  before  defendants  entered  into 
the  actual  possession  of  lots  363  and  364. 
When  Hall  and  Holton  commenced  to  box 
the  timber  on  363  and  364,  deponent  in- 
tanned  Holton  that  plalntia  owned  the  tlm- 
l>er  for  turpentine  purposes  on  said  lots, 
and  Holton  informed  lilm  that  he  (Holton) 
was  having  the  timber  boxed  for  taix)entlne 
purposes.  Crosby  made  affidavit:  He  is  Jie 
land  and  timber  agent  of  the  Waycross  Lum- 
ber Company,  and  as  such  familiar  with  the 
location,  situation,  and  general  condition  of 
Its  land  and  timber  interests.  In  addition 
to  its  being  In  actual  possession  of  lots  10 
and  31  in  the  Eighth  district  of  Ware  coun- 
ty, upon  which  its  sawmill  is  situated,  it  has 
a  railroad  extending  through  the  Eighth  and 
Fifth  districts  of  Ware  county.  Fifth  district 
of  Appling  county,  and  Seventh  of  Coffee 
county,  used  by  it  In  the  conduct  of  its  saw- 
mill business,  and  the  same  has  been  in  op- 
eration through  said  districts  and  counties 
since  1886,  and  certain  portions  of  it  much 
longer;  that  this  road  extends  through  many 
of  the  lots  of  land  described  in  the  deed  from 
Reppard  &  Walter  to  the  Waycross  Lumber 
Company,  among  which  are  certain  lots  men- 
tioned in  the  Fifth  and  Eighth  districts  of 
Ware  county,  and  lot  453  In  the  Fif tb  dis- 
trict of  Appling;  that  It  owns  and  has  cut 
the  timber  on. all  the  otber  lots  In  the  Eighth 
and  Fifth  of  Ware  through  which  the  road 
runs,  and  prior  to  November  28,  1893,  bad 
entered  upon  and  cut  the  timber  for  sawmill 
purposes  on  a  number  of  lots  of  land  men- 
tioned in  the  Fifth  district  of  Ware;  that 
under  the  same  deed  It  has  been  In  posses- 
sion of  almost  all  the  lots  named  in  the 
deed  in  the  Eighth  district  of  Ware,  and 
used  the  timber  thereon  for  turpentine  pur- 
poses several  years  ago,  and  thereafter,  and 
long  before  November  28,  1893,  cut  and  used 
the  timber  thereon  for  sawmill  purposes;  and 
that  It  has  been  in  the  actual  possession  of 
lot  619  in  the  Fifth  of  Ware  for  three  years 
or  longrw.  Also,  affidavit  of  the  general 
manager  of  the  Waycross  Lumber  Omnpany, 
which  does  not  seem  material  to  be  reported, 
except  that  It  stated  that  the  Waycross  Lum- 
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ber  Company  bought  from  Reppard  &  Wal- 
ter In  good  faith,  paying  a  valuable  consid- 
eration, and  went  Into  possession,  and  bas 
been  in  the  actual  possession,  of  lots  16  and 
SI  in  the  Eighth  district  of  Ware,  conveyed 
by  said  deed,  since  December  20,  1883;  that 
said  possession  has  been  absolute,  continu- 
ous, exclusive,  uninterrupted,  and  peaceable, 
and  accompanied  by  a  claim  of  right  during 
all  these  years;  that  the  land  and  timbers 
leased  by  it  January  14, 1889,  to  Ellis,  Young 
A  Co.,  was  leased  as  a  tract  consisting  of  a 
number  of  acres  described  in  such  lease,  and 
was  similarly  leased  to  plaintiff;  that  lots 
363  and  364  In  the  Fifth  of  Appling  were 
conveyed  to  the  Waycross  Lumber  Company 
In  the  Reppard  &  Walter  deed  as  a  tract  con- 
sisting of  a  number  of  acres  mentioned  in 
said  deed;  that  during  all  these  years  since 
the  purchase  by  the  Waycross  Lumber  Com- 
pany it  has  paid  taxes  upon  the  property  de- 
scribed in  said  deed,  and  in  addition  to  being 
In  actual  possession  of  lots  16  and  31,  on 
which  its  mill  is  situated,  has  exercised  acts 
of  ownership  over  all  the  lots  thus  conveyed, 
by  cutting  the  timber  on  many  of  them,  and 
by  having  many  of  them  worked  for  tur- 
pentine purposes,  as  well  as  having  a  rail- 
road running  through  them,  owned  and  op- 
erated by  it  in  connection  vdth  its  sawmill. 

Defendants  introduced  a  lease  to  the  tim- 
ber for  turpentine  purposes  on  lots  363  and 
864  in  the  Fifth  of  Appling,  for  three  years 
commencing  from  the  date  of  boxing  the 
timber,  from  Holton  to  Hall,  October  17, 
1893,  recorded  January  25,  1894.  Also,  affi- 
davit of  Knowlee:  He  is  acquainted  with 
the  land  in  question.  About  November  28, 
1883,  Hall  entered  on  lot  364,  and  took  actual 
possession  of  it  by  boxing  the  pine  timber 
thereon,  and  has  remained  in  the  actual  pos- 
session of  the  lot  ever  since.  About  December 
27,  1883,  Hall  entered  on  lot  364,  took  actual 
possession  of  It  by  boxing  the  pine  timber 
thereon,  and  has  remained  in  the  actual  pos- 
session of  the  lot  ever  since.  Hall  has  tur- 
pentine boxes  on  nearly  all  the  pine  trees  on 
864,  and  on  about  half  the  pine  trees  on  863. 
When  be  entered  on  the  lots  they  wen  wild 
lands.  Neither  Sessoms  &  Co.  nor  any  other 
person  except  Hall  and  Holton  ever  had 
actnal  possession  of  said  lots.  About  Jan- 
nary  IS,  1894.  while  Hall  was  In  actual  pos- 
session of  said  lots  and  timber,  and  had 
nearly  all  the  pine  timber  on  the  lots  boxed, 
the  employ^  of  Sessoms  &  Co.  attempted  to 
enter  upon  the  lot,  and  oust  the  employes 
of  Hall,  and  box  the  pine  trees  thereon. 
Also,  similar  affidavit  of  Holton,  with  the 
addition  that  he  bona  fide  claims  the  title  to 
said  lots  under  a  chain  of  deeds,  and  that 
he  leased  the  lots  to  Hall  for  the  purpose 
of  t>oxlng  and  working  the  timber  theremi 
for  tnrpentlne  purposes. 

The  Jndge  below  granted  an  order  refusing 
the  Injnnctlon,  to  which  order  plaintiff  ex- 
cepted. The  order  was  as  follows:  "It  ap- 
pealing that  said  petition,  having  been  filed 


under  'An  act  to  amend  the  practice  in 
equity,  as  to  granting  injunctions,  restrict- 
ing the  cutting  of  timber  or  boxing-  the 
same  toe  turpentine  purposes,'  approved  Oc- 
tober 13,  1885,  and  the  acts  amendatory 
thereof,  upon  the  allegation  that  petitioner  Is 
the  true  and  lawful  owner  of  the  timber 
for  turpentine  purposes  on  lots  of  land  Nos. 
363  and  364  in  the  Fifth  district  of  Appling 
county,  to  which  privilege  and  right  petition- 
er has  a  perfect  title,'  there  being  no  avo-- 
ment  of  insolvency  or  that  the  damage  will 
be  Irreparable,  and  that  defendants  had  en- 
tered upon  said  lots,  and  were  engaged  in 
boxing  and  working  the  pine  timber  thereon 
for  turpentine  purposes,  without  any  right 
to  do  so,  with  the  prayer  that  they  be  en- 
Joined,  etc;  and  It  appearing  that  the  per- 
fect title  relied  on  by  plaintiff  is  based  and 
rests  upon  the  claim  of  seven  years'  posses- 
sion under  color  of  title;  and  the  court,  from 
the  evidence  submitted,  finding  that  neither 
plaintiff  nor  those  under  whom  It  holds,  had 
or  held  any  actual  possession  of  or  upon  the 
lots  in  controversy,  or  constructive  posses- 
sion by  reason  of  said  lots  being  a  part  or 
parcel  of  a  continuous  body  or  tract  covered 
by  its  deeds  or  conveyances  of  record,  some 
portion  of  such  tract  being  In  actual  pos- 
session for  the  statutory  period  of  seven 
years,  the  said  lots  adjoining  or  being  con- 
tiguous thereto,  and  the  claim  of  constructive 
I>ossesslon  of  the  lots  in  controversy  by  rea- 
son of  the  actual  possession  of  some  lot  or 
lots  adjoining  or  adjacent  thereto,  covered 
by  its  recorded  deed  or  conveyance,  for  a 
less  i>erlod  than  seven  years,  giving  plain- 
tiff a  right  of  action  against  a  mere  tres- 
passer or  wrongdoer,  not  being  applicable  or 
portlnent  to  the  case  at  bar,  wh««  under 
the  law  and  allegations  made  perfect  title 
is  relied  on  and  must  be  shown  to  authorise 
the  grant  of  injunction,— It  Is  therefore  or- 
dered and  adjudged  l^  the  court  that  the 
Injunction  prayed  for  be  denied  and  refused, 
and  the  restraining  order  heretofore  granted 
rescinded." 

Leon  A.  Wilson  and  John  0.  McDonald,  for 
plaintiff  in  error.  E.  D.  Graham  and  Harri- 
son &  Peeples,  for  defendants  in  error. 

PER  CURIAM.   Judgment  afllrmed. 


(94  Oa.  603) 

WYNNE  et  al.  v.  WILLIAMSON,  Ordlnarr. 
(Supreme  Court  of  Georgia.  Jone  11,  1894.) 
I11TOXICA.TIN0  LiquoB»— LooAi.  Optioh  Ei.BOnov. 
Under  the  act  of  December  22,  1892 
(Acts  1892,  p.  106),  amending  the  general 
local  option  liquor  law,  no  election  upou  pro- 
hibition or  nonprohibition  can  be  held  in  any 
county  in  less  than  four  years  from  the  time 
when  the  last  election  on  that  qaeation  waa 
held  in  that  county,  notwithstanding  the  some 
may  have  been  held  before  the  passage  of  the 
amendinar  act.  The  amending  act  is  atqriica- 
ble  to  all  elections  held  after  its  passage,  in  ao 
far  as  the  interval  of  time  necessary  to  have 
elapsed  since  the  last  prior  dectlon  is  concsrned. 
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whether  that  election  took  place  before  or  after 
the  original  act  was  changed  by  the  ameDding 
act 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Dodge  county; 
C.  C.  Smith,  Judge. 

Mandamus  proceedings  by  M.  Wynne  and 
others  against  A.  G.  Williamson,  ordinary. 
From  a  Judgment  denying  the  writ,  peti- 
tioners bring  error.     Affirmed. 

The  following  Is  the  official  report: 

On  April  5,  1892,  an  election  was  held  In 
Dodge  county  under  the  act  of  September  18. 
1885,  known  as  the  "General  Local  Option 
Liquor  Law,"  which  resulted  "for  the  sale." 
On  April  6,  18»4,  a  petition  signed  by  more 
than  one-tenth  of  the  qualified  voters  of  the 
county  was  filed  with  the  ordinary,  for  the 
calling  of  another  election  under  the  same 
law.  The  ordinary  refused  to  order  the  sec- 
ond election,  holding  that  he  was  without 
authority  to  do  so,  by  reason  of  the  act  of 
December  22,  1892,  which  amends  the  local 
option  law  by  making  four  Instead  of  two 
years  the  time  following  an  election  within 
which  no  further  election  shall  be  held.  On 
petition  for  mandamus,  this  decision  was 
sustained,  and  plaintiffs  excepted. 

De  Lacy,  Bishop  &  Peacock,  for  plaintlfTs  in 
error.  E.  B.  Mllner  and  E.  Herrman,  fi>r 
defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 


(94  Qa.  517) 

BIRMINGHAM  LUMBER  CO  t.  BRINSON 

et  aL 

(Supreme  Conrt  of  Oeorgia.     April  28,  1894.) 

Trial— R0LINO  Cor  Evisbnob — Assumpsit— Rb- 
covERT  or  Monet  Paid  for  Ahotkbk  —  Balb 
o»  Goods — Guahawtt  o»  Path bkt  —  Book  Ao- 
oocNT— Evidbncb. 

1.  Where  a  motion  to  rule  out  evidence  ia 
too  broad,  comprehending  both  admissible  and 
inadmissible  evidence  nven  by  the  witness 
named,  and  not  distingnishlng  the  one  from  the 
other,  the  motion  should  be  denied. 

2.  The  court  may  decline  to  rule  ont  in- 
admissible evidence  after  it  has  been  received 
without  objection  in  response  to  a  question  pro- 
pounded by  the  party  making  the  motion. 

3.  One  who,  on  the  parol  request  of  anoth- 
er, purchased  in  the  market,  and  paid  for, 
checks  issued  and  signed  by  a  third  person, 
may  recover  on  account  what  the  checKS  cost 
him,  as  money  laid  out  and  expended  for  the 
other's  use;  but  the  checks  thus  acquired  should 
be  delivered  or  tendered  in  due  time  to  the 
party  for  whom  they  were  purchased,  and  if 
this  was  omitted  they  ahoulo  be  produced  and 
surrendered  at  the  trial,  or  it  should  at  least 
appear  that  they  are  held  subject  to  the  own- 
er's order. 

4.  Where  one,  in  auftorlElng  a  merchant  to 
furnish  goods  to  a  third  person,  and  charge  the 
same  to  the  account  of  the  i>erson  giving  the 
authority,  stipulates  with  the  merchant  that  the 
latter  is  to  notifv  him  when  the  account  in 
each  month  reaches  a  certain  sunt,  such  notice 
must  be  given  conformably  to  the  stipulation, 
or  there  will  be  no  liability  on  the  account  for 
more  than  that  sum  in  any  one  month. 

5.  In  order  to  prove  a  book  account  with- 
out introducing  the  books,  or  accounting  for 
tluir  nonproduction,  it  ia  requisite  that  tiie  evi- 


dence shall  establish  the  correctness  of  the  ac- 
count, irrespective  of  knowledge  acquired  by 
witnesses  from  the  books,  inasmuch  as  the 
bookH  themselves,  when  properly  authenticated 
as  correct,  are  the  primary  evidence,  and  in- 
formation derived  from  them  is  only  secondary. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  county; 
B.  B.  Bower,  Judge. 

Action  by  S.  Brinson  &  Son  against  the 
Birmingham  Lumber  Company.  There  was 
a  judgment  for  plaintiffs,  and  defendant 
brings  error.     Reversed. 

The  following  is  the  official  report: 

Brinson  &  Son  sued  the  Birmingham  Lum- 
ber Company  on  an  account,  the  items  of 
which  extended  from  July  23,  1890,  to  Octo- 
ber 7,  1890,  for  $427.50  principal,  according 
to  one  recital  In  the  bill  of  exceptions.  In 
another  place  it  appears  that  tlie  account 
sned  on  was  for  merchandise  to  the  amount 
of  $841.24,  and  for  trade  checks  amounting 
to  $397.95,  and  was  credited  by  checks  of 
the  defendant,  $150  and  $156.  It  was  made 
out  against  the  Birmingham  Lumber  Com- 
pany, for  Thomas  Wilson.  The  jury  found 
for  the  plaintiffs,  $399.64  principal,  and 
$66.10  interest  to  Judgment,  May  11,  1893. 
The  defendant's  motion  for  a  new  trial  was 
overruled,  and  exception  was  taken.  The 
evidence  was  directly  conflicting.  It  appeal's 
that  Thomas  Wilson  was  engaged  in  sawing 
and  shipping  lumber  to  the  defendant,  and 
that  the  merchandise  was  furnished  to  him, 
and  the  trade  checks  were  Issued  by  him  in 
payment  of  wages  due  employes  of  the  saw- 
miU.  According  to  the  plaintiffs'  contention, 
the  merchandise  was  furnished  by  direction 
of  the  vice  president  of  defendant  The 
most  of  the  checks  were  taken  in  payment  for 
goods  sold  to  the  holders  (except  $55  worth, 
and  a  few  more,  the  amount  of  which  does 
not  clearly  appear,  which  were  bought  up  by 
the  plaintiffs  from  other  merchants  who  had 
taken  tbem),  there  being  an  agreement  with 
said  vice  president  that  this  should  be  done, 
the  defendant  to  have  a  certain  percentage 
of  discount  from  the  face  value  of  the  checks. 
The  defendant  contended  that  there  was  no 
such  agreement,  and  that,  under  the  vice- 
president's  Instructions  to  the  plaintiffs  In 
regard  to  furnishing  merchandise  to  Wilson, 
the  amount  furnished  was  to  be  $150  per 
month,  and  when  that  amount  was  reached 
the  defendant  was  to  be  notified  by  plalntifTs, 
and  any  further  credit  on  this  account  was 
to  depend  on  defendant's  authorizing  it.  If 
Wilson's  business  with  defendant  would 
warrant  further  extension. 

The  motion  for  a  new  trial  alleges  that  the 
verdict  is  contrai-y  to  law  and  evidence,  and 
that  the  court  erred  as  follows:  In  not 
granting  defendant's  motion  for  a  nonsuit 
at  the  dose  of  plaintiffs'  case,  the  same  not 
having  been  made  out,  nor  the  account 
proved  according  to  law.  In  overmling  de- 
fendant's motion  to  rule  out  S.  Brlnsdn's.evl. 
deuce  as  to  the  Justness  of  the  account,  and 
grant  a  nonsuit;   it  appearing  that  bis  evl- 
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dence  waa  based  solely  npon  his  books,  and 
not  upon  his  own  recollection,  and  the  books 
not  being  produced  or  accounted  for.  In 
orerroling  defendant's  motion  to  mle  out  S. 
Brinsou's  evidence,  stating  that  "Mr.  Wilson 
saw  the  account  on  book»,  and  knew  the 
Birmingham  Lumber  Company  charged  it 
np  to  him";  Wilson  being  dead,  and  the 
books  being  the  highest  evidence  of  what  ap- 
peared npon  them.  The  reason  for  this  rul- 
ing was  that  this  evidence  was  an  answer  to 
a  question  asked  by  defendant's  counsel 
themselves.  In  charging  the  Jury  that  if 
plaintiff  "had  express  authority  to  go  out  and 
buy  tbose  checlu,  whether  the  defendant 
was  to  get  5  or  7  per  cent,  or  any  other  per 
cent.,  and  the  plaintiff  went  out  and  paid 
his  money  for  those  checks,  then  be  would 
be  entitled  to  recover  of  the  defendant  what- 
ever he  paid  for  those  checks,  less  whatever 
per  cent  the  defendant  was  to  get"  In 
charging  that  defendant  could  make  Itself 
liable  by  anything  short  of  a  written  eon- 
tract  for  the  payment  of  trade  checks  issued 
by  and  In  the  name  of  Thomas  Wilson  (so 
far  as  will  be  shown  by  reference  to  the 
charge  of  the  court  In  this  record).  It  Is  fur- 
ther alleged  that  the  verdict  was  contrary 
to  the  charge  of  the  court,  wherein  the  Jury 
were  Instructed  that  they  were  bound  to 
take  the  version  of  a  contract  or  transaction 
sworn  to  by  a  party  which  is  most  unfavor- 
able to  himself. 

Defendant  also  brings  forward  the  follow- 
ing as  newly-dlscovercd  evidence,  the  same 
being  bills  of  plaintiffs  against  Thomas  Wil- 
son: (1)  $333.38,  beginning  June  11,  1S9U, 
and  running  to  July  22,  1890,  for  merchandise 
and  trade  checks;  (2)  $91.76,  from  October 
7,  1890,  to  November  1,  1890,  for  merchan- 
dise only;  (?)  $187.02,  beginning  April  16, 
1890^  and  ending  June  0,  1890,  for  merchan- 
dise alone;  (4)  a  certain  account  beginning 
November  5,  and  coding  November  24,  1890, 
for  merchandise  alone;  (5)  $15.68,  beginning 
January  8,  1891,  and  ending  January  31, 
ISdl,  for  merchandise  alone;  (6)  $21.30,  be- 
ginning February  2,  and  ending  February 
27.  1801,  for  merchandise  alone;  (7)  a  cer- 
tain acconnt  beginning  April  16,  and  end- 
ing May  10,  1891,  for  merchandise  alone. 
With  these  bills  were  submitted  affidavits  of 
the  president  and  vice  president  of  defend- 
ant, and  of  its  counsel,  that  said  evidence 
was  unknown  to  them  and  to  defendant  at 
the  time  of  the  trial,  that  they  exercised  due 
diligence  in  preparing  for  trial,  and  that  the 
newly-discovered  evidence  is  material.  It 
further  appears  from  the  affidavits  of  the 
president  and  vice  president  that  they  had 
no  reason  to  believe  that  any  such  accounts 
were  in  existence,  but  they  were  obtained 
from  the  widow  of  Wilson,  residing  at  Iron- 
ton,  or  Annlston,  AUu,  by  correspondence, 
since  the  trlaL  An  affidavit  of  S.  Brlnson 
was  filed  upon  the  hearing  of  the  motion, 
to  the  consideration  of  which  defendant  ob- 
jected, and  now  assigns  the  same  as  error. 


This  affidavit  is  as  follows:  In  testifying  to 
the  account  sued  on,  be  did  testify  that  be 
would  not  have  so'.d  Wilson  individually, 
and  this  is  true,  and  he  did  not  sell  blm  any- 
thing until  he  waa  authorized  to  do  so  by 
defendant  The  account  for  $333.38,  which 
appears  in  the  brief  of  evidence,  and  wliicb 
was  paid  by  the  defendant  July  22, 1890,  was 
not  the  first  account  paid  deponent  for  WQ- 
son  by  defendant,  as  will  be  shown  by  tiie 
evidence  of  both  deponent  and  the  vice  presi- 
dent They  paid  the  account  for  $187.02,  as 
they  had  agreed  to  do,  and  all  other  ac- 
counts prior  to  the  one  sued  on.  Deponent 
did  testify  In  this  case  that  he  sold  Wilson 
nothing  else  after  Woodruff  (who,  plaintiffs 
claimed,  was  defendant's  agent)  notified  hlui 
to  stop  Wilson's  account  but  deponent  was 
testifying  as  to  this  account  alone.  He  did 
not  sell  Wilson  anything  else  on  defendant's 
account  That  is  what  he  meant  and  in- 
tended to  say.  After  defendant  stopped 
Wilson's  account  they  had  a  contract  with 
him  by  which  they  were  to  advance  him 
$4  on  each  1,000  feet  of  lumber  deliv- 
ered by  him  to  them;  and  plaintiffs  let  him 
have  some  things,  as  shown  by  the  account 
attached  as  newly-discovered  evidence,  with 
the  agreement  and  understanding  that  they 
were  to  be  paid  for  out  of  this  advance,  and 
this  was  done.  This  contract  extended  over 
a  period  of  about  two  months.  After  its  ex- 
piration, Wilson  hired  to  Woodruff  at  $1.75 
per  day,  and  deponent  sold  him  a  few  things 
under  this  contract  with  the  agreement  and 
understanding  that  it  should  be  paid  from 
this  employment  each  pay  day. 

HInes,  Shubrick  &  Felder,  Townsend  & 
Westmoreland,  and  D.  A.  Russell,  tor  plain- 
tiff in  error.  Donalson  &  Hawes,  for  de- 
fendants in  enor. 

PER  CURIAM.    Judgment  reversed. 


(94  Qa.  GST) 

CASH  et  aL  w.  TOWN  OF  DOUGLASVILLB 
«t  aL 

(Supreme  Court  of  Oeorgia.    June  18,  1894.) 

AHSirDIIBNT  or  TOWH  CHABTBR  —  BXTBNSIOn  OT 

Lnins— Taxation  to  Pat  Pasviona  Dum 
— Pdbuo  School  Tax— Vauditt. 

1.  In  chartering  a  town  or  amending  its 
charter,  the  legislature  may  give  such  extmt 
and  boundaries  to  the  Incorporated  territoty  as 
It  may  choose,  and  all  the  inhabitants  and  their 
property  within  the  corporate  limits  so  fixed  are 
alike  subject  to  taxation  to  raise  municipal 
revenue  for  all  legitimate  purposes,  without  re- 
spect to  the  time  when  some  of  the  liabilities 
arose  to  which  the  revenue  is  to  be  applied. 
Thus,  binding  debts  of  the  corporation  contract- 
ed before  the  limits  were  extended,  unless 
otherwise  provided  in  the  new  or  amended 
charter,  are  chargeable  upon  the  territory  add- 
ed, as  well  as  upon  that  comprehended  by  the 
boundaries  before  they  were  altered  ana  ex- 
tended. 

2.  Inasmuch  as  the  t>^tion,  fairiy  con- 
strued, rests  the  alleged  nonliability  of  the  peti- 
tioners to  taxation  npon  the  theory  that  they 
were  not  legally  and  constitutionally  made  dt- 
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bena  of  the  town  of  DouglasTlIIe,  and  that  the- 
oiT  being  incorrect,  the  court  did  not  err  in  dls- 
■uasing  the  petition;  trat  inaamvch  as  other 
qneationa  are  loosely  indicated  br  the  jpetition, 
which,  if  properly  raised,  might  leaa  to  an 
adjudication  that  some  of  the  taxes  assessed  and 
sought  to  be  collected  are  not  snch  as  conld 
be  enforced  against  any  of  the  citizens  of 
DonglasTllle  without  some  preliminary  election 
by  the  qualified  voters,  and  the  adoption  of 
some  system  of  public  schools  by  the  corpora- 
tion, direction  is  given  that  the  Judgment  dis- 
missing the  petition  be  so  modified  as  to  pro- 
vide that  the  dismissal  is  without  prejudice  to 
the  rights  of  the  petitioners  to  brmg  another 
action  setting  up  the  want  of  power  in  the 
municipal  government  to  impose  and  collect  any 
taxes  whatever  on  account  of  education,  educa- 
tional facilities,  or  the  cost  of  the  same,  past, 
present,  or  future,  this  court  however,  not  in- 
timating any  opinion  as  to  whether  such  {wwer 
exists  er  not. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Douglaa  county; 
C.  G.  Janes,  Judge. 

Action  by  W.  H.  Cash  and  others  against 
the  town  of  DouglaaviUe  and  others  to  en- 
join the  collection  of  certain  taxes.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiffs bring  error.     Affirmed,  with  directions 

The  following  Is  the  official  report: 

This  was  an  equitable  petition  of  Cash  and 
nine  others  against  the  town  of  Douglasville 
and  the  marshal  thereof  to  enjoin  the  de- 
fendants from  collecting  municipal  taxes  on 
the  property  of  petitioners  situated  in  the 
extension  of  the  limits  of  that  town,  as  pro- 
vided for  by  the  act  of  August  26,  1801,  and 
to  declare  that  act  unconstitutional  and  TOld. 
A  demurrer  to  the  petition  was  sustained,  to 
which  ruling,  and  to  the  refusal  of  the  court 
to  allow  an  amendment  offered,  the  plain- 
tins  excepted.  The  act  In  question,  to  cre- 
ate a  new  charter  for  the  town  of  Douglas- 
ville, Is  found  in  Acts  1890-01,  voL  2,  p.  701. 
The  former  charter  of  the  town,  the  act  ap- 
proved February  25,  1875,  is  found  In  Acts 
1875,  p.  162.  The  petition  makes  the  follow- 
ing allegations:  The  town  was  organized  un- 
der the  act  of  1875,  by  the  people  electing  the 
officers  provided  for  by  that  act  The  town 
was  then  very  large  in  proportion  to  the  pop- 
ulation and  taxable  property  Inside  its  lim- 
its. The  territory  was  so  extensive  that  it 
necessitated  more  streets  than  the  street  tax 
could  possibly  keep  in  order,  except  in  cer- 
tain localities.  Plaintiffs  were  not  residents 
of  the  town,  but  were  citizens  of  the  county, 
residing  near  by  with  their  farms  and  other 
property.  Their  principal  business  was 
farming,  and  their  lands  suitable  only  for 
that  purpose.  The  extension  of  territory 
provided  by  the  act  of  1891  embraces  plain- 
tiffs'  farms  with  their  residences,  and  but 
few  others  who  are  taxpayers.  The  exten- 
sion will  require  the  opening  of  new  streets 
and  the  extension  of  present  ones,  adding 
many  miles  of  street  to  the  town,  without  a 
corresponding  number  of  street  hands  and 
street  tax,  which  will  make  the  taxes  onerous 
on  plaintiffs  without  a  corresponding  bene- 


fit, but  will  greatly  damage  them,  not  only  by 
increasing  their  burden,  but  by  diminishing 
the  value  of  their  lands,  as  snch  farm  lands 
would  not  sell  for  farm  purposes  (and  they 
are  worthless  for  any  other  purpose)  so  heav- 
ily burdened  by  taxation,  and  so  cut  in  pieces 
by  the  running  of  streets  through  them.  At 
the  time  the  act  of  1891  was  introduced  in 
the  legislature,  the  citizens  of  the  town  and 
community  were  so  incensed  in  opposition 
to  it  that  a  mass  meeting  was  called  and 
held  in  the  courthouse,  and  was  regularly 
organized  by  appointing  a  chairman  and  sec- 
retary; and,  after  a  full  description  of  the 
merits  of  the  act,  a  motion  was  made  to 
withdraw  it  from  the  legislature,  which  mo- 
tion, after  full  and  free  discussion,  was 
unanimously  passed,  the  representative  in 
the  legislature  from  Douglas  county  being 
present,  participating  and  acquiescing  in  the 
action  of  the  meeting.  From  said  action, 
I  and  the  cheerful  manner  in  which  all  the  ad- 
I  vocates  of  the  bill  acquiesced  in  the  same, 
I  plaintiffs  had  reason  to  believe  that  It  was 
'  all  done  In  good  faith,  that  the  bill  was 
I  withdrawn,  and  that  it  had  been  abandoned 
I  by  Its  advocate.  Plaintiffs  rested  quietly 
;  under  said  Impression,  not  knowing  but  that 
the  representative  of  the  county  in  the  legis- 
lature had  withdrawn  the  bill  until  It  had 
been  passed  by  the  legislature,  they  having 
had  no  opportunity  to  file  any  objection  to  Its 
passage,  no  notice  having  been  given,  by 
publication  or  in  any  other  means,  after  the 
withdrawal  of  the  bill  as  aforesaid;  said 
bill  being  In  violation  of  article  3,  J  7,  par. 
16,  of  the  constitution.  It  is  further  in  vio- 
lation of  article  3,  J  7,  par.  8,  of  the  constitu- 
tion, as  it  contains  more  than  one  subject- 
matter,  and  contains  matter  in  the  body  that 
is  not  expressed  In  the  title:  First,  the  in- 
corporation of  the  town  as  one  subject-mat- 
ter; and,  second,  the  organization  and  ap- 
pointment of  a  board  of  trustees  for  the 
Douglasville  College.  It  provides  for  the 
appropriation  of  the  public  school  funds  of 
the  state,  and  placing  them  in  an  educational 
board  of  the  town,  consisting  of  the  board 
of  trustees  of  the  college,  authorizing  them 
to  charge  tuition  under  the  name  of  a  matric- 
ulation fee.  It  requires  an  election  by  the 
qualified  voters  of  the  town  to  be  held  on 
the  first  Monday  in  February,  1891,  and  an- 
nually thereafter  on  the  first  Monday  in  Feb- 
ruary, when  in  fact  the  act  was  not  approved 
until  Angust  26,  1891;  but.  Immediately 
after  said  approval,  the  mayor  and  council 
elected  under  the  first  charter  of  the  town 
met  and  elected  two  additional  members  of 
council,  and  then  declared  that  they  were 
legally  organized  under  the  above  void  and 
unconstitutional  act,  and  assessed  the  cor- 
porate tax  against  plaintiffs,  and  ordered  the 
same  to  be  collected  by  the  town  marshal. 

If  the  act  is  legal,  the  levy  of  said  tax  Is 
Illegal  until  the  organization  was  made  in 
accordance  with  the  act  by  an  election  by  the 
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peofile.  PlalntfffB  are  not  citizens  of  fbe 
town,  and  are  not  liable  to  be  taxed  as  sncb. 
Under  the  first  charter  the  town  Incurred  a 
considerable  "bond  and  debt,"  of  which  $3,- 
500  is  due  and  unpaid.  The  same  was  sub- 
mitted to  the  then  vote  of  the  town.  Plain- 
tiffs, then  residing  ont  of  the  limits,  had 
no  voice  "In  said  taxation  for  the  payment 
of  said  bonds."  The  town  is  now  seeking 
to  tax  plaintiffs  to  pay  said  "bond  and  debt," 
which  Is  unjust  and  illegal  No  public-school 
system  has  been  adopted  by  the  town.  No 
legal  tax  was  due  from  plaintlfTs  for  educa- 
tional purposes  other  than  for  common 
schools.  The  only  school  In  the  town  is  known 
as  the  "DonglaAvllle  College,"  wherein  a 
regular  collegiate  course  of  study  Is  pursued, 
diplomas  and  degrees  are  conferred,  a  reg- 
ular college  faculty  is  established,  and  each 
student  Is  charged  a  matriculation  fee  of 
from  Uiree  to  five  dollars  per  ta'm,  or  from 
six  to  ten  dollars  per  scholastic  year.  The 
citizens  of  the  town  have  not  offered,  nor  do 
they  offer,  to  comply  with  the  act  of  1891. 
The  act  of  1875  was  repealed  on  August  26, 
1891.  No  election  was  held  under  the  act  of 
1891  on  the  first  Monday  in  February,  1891; 
but  after  August  26,  1891,  the  mayor  and 
officers  of  the  old  corporation  held  over, 
claiming  to  be  officers  of  the  new  corpora- 
tion, and  acted  as  such  without  being  elected 
or  qualified  to  do  any  act  as  mayor,  council, 
or  corporation,  but,  assuming  to  themselves 
the  powers,  duties,  and  functions  of  officers 
and  agents  of  the  town,  elected  and  estab- 
lished in  office  as  councllmen  for  what  they 
pleased  to  call  the  "DouglasvlUe  Extension," 
and  the  council,  as  augmented,  had  the 
boundaries  of  the  town  extended  as  before 
stated,  an  of  which  was  ultra  vires  and 
void.  The  council  did  not  annually  make  up 
and  enter  upon  the  Journal  an  accurate  esti- 
mate of  aU  sums  which  are  or  may  be  law- 
fully chargeable  for  the  government  of  the 
town,  and  could  not  for  this  reason  lawfully 
impose  a  tax  on  the  people;  especially  could 
they  not  Impose  or  collect  taxes  for  college 
purposes  upon  the  old  or  new  town.  Section 
21  of  the  act  of  1891  Is  illegal  and  void,  and 
would  not.  If  an  election  wo-e  held,  &n- 
tborlze  the  collection  of  taxes  for  any  pur- 
pose. The  bonded  debt  of  the  town  Is  ille- 
gal as  to  plaintiffs,  even  If  good  as  to  the 
town,  under  the  charter  of  1875.  Before 
liability  could  attach  to  them,  the  provision 
of  section  795  of  the  Code  would  have  to  be 
compiled  with,  which  has  never  been  done; 
and  the  corporation,  by  Its  agents  and  ser- 
vants, failed  to  comply  with  the  law  that 
the  notice  given  for  an  election  on  the  in- 
curring of  a  debt  must  specify  the  amount  of 
bonds  to  be  Issued,  for  what  purpose,  the 
amount  of  Interest  they  should  bear,  how 
much  principal  <ind  Interest  should  be  paid 
annually,  and  when  they  should  be  fully 
paid.  The  act  of  1891  was  passed  upon  the 
recommendation  of  the  representative  alone 


from  Douglas  county,  and  not  by  llie  citizens 
of  the  old  or  new  town.  If  notice  bad  ever 
been  given  of  a  proposed  amendment  to  its 
charter,  the  same  was,  by  a  town  meeting 
held  for  the  purpose,  formally  withdrawj, 
and  the  representative  of  the  county  notified 
before  the  passage  of  the  act,  which  passage, 
under  the  circumstances,  was  a  fraud  upon 
the  law,  upon  the  legislature,  upon  the  citi- 
zens of  the  old  town,  and  especially  on  plain- 
tiffs. The  territory  included  within  the  pro- 
posed extension  of  the  town  limits  under  the 
act  of  1801  was  at  the  time  of  the  passage 
of  that  act,  and  is  now,  farming  and  agri- 
cultural land,  used  as  such  and  for  no  other 
purposes;  Is  cleared  into  fields,  pastures,  etc., 
and  used  only  as  otbw  fiinnlng  and  agricul- 
tural lands  in  Douglas  county  outside  of 
Incorporate  towns.  No  streets,  lights,  sew- 
erage, or  other  advantages  or  benefits  usual 
and  common  to  incorp<M-ated  towns  have  been 
offered  «■  proposed  for  the  benefit  of  the 
citizens  living  within  said  territory.  No  ad- 
ditional school  accommodations  for  the  chil- 
dren living  within  said  district  have  been 
offered  ex  proposed  for  the  benefit  of  the 
residents  of  said  terrltoty.  Plaintiffs  set 
forth  various  quantities  of  land  of  the  valae 
of  $20  per  acre,  as  Included  within  the  ex- 
tended t«rltory,  which  defendants  are  en- 
deavoring to  subject  to  taxation,  imposing 
enormous  burdens  upon  plaintiffs  without 
their  consent  and  without  any  benefit  to 
them,  they  being  Included  within  the  exten- 
sion. Said  self-constituted  municipal  author-' 
itles  app<Mrtloned,  assessed,  and  levied  a  tax 
of  40  cents  per  $100  on  the  taxable  property 
of  plaintiffs,  and  caused  a  notice  to  be  pub- 
lished, calling  on  and  requiring  them  to 
0ve  in  their  taxable  property  within  said  ex- 
tension on  or  before  the  25th  or  26tb  of  Sep- 
tember, 1891,  and  that  on  failure  to  do  so 
they  would  be  double-taxed  as  a  penalty. 
Plaintiffs  specify  the  amounts  of  said  as- 
sessed tax  and  the  persons  assessed,  so  far 
as  known,  and  allege  that  the  town  authori- 
ties, through  the  marshal,  were  proceeding 
to  collect  the  tax  when,  on  November  1,  ISOl. 
plaintiffs  Sled  their  petition.  Since  the  grant 
of  the  Injunction  on  October  19,  1891,  the 
municipal  authorities  have  made  another 
and  like  assessment  of  taxes  on  the  same 
property  and  the  same  parties,  and  fi.  fas. 
are  now  outstanding  against  them. 

The  grounds  of  demurrer  were:  (1)  No 
equity.  (2)  The  petition  is  premature,  show- 
ing that  there  la  no  execution  or  order  to 
proceed  on  any  execution  against  the  prc^K- 
erty  of  any  of  plaintiffs.  (3)  lAe  act  of 
1875,  or  so  much  of  it  as  is  In  conflict  with 
the  act  of  1881,  Is  repealed  and  superseded 
by  the  later  act,  which  is,  and  was  at  the 
time  of  filing  the  petition,  operative  in  the 
town.  (4)  The  act  of  1891  Is  constitutional 
in  whole  and  every  part  (S,  6)  The  pcttti<Mi 
does  not  show  what  amount  of  property  of 
plaintiffs  is  inside  or  outside  of  the  corporate 
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amlts  under  the  act  of  1891,  nor  bow  mncli 
tax  Is  levied  or  assessed,  or  what  amovint  of 
money  would  be  collected  out  of  any  of 
plaintiffs,  nor  tbat  any  sum  of  money  would 
be  80  collected.  (7)  The  passage  of  tbe  act 
is  conclusive  as  to  want  of  notice.  (8)  All 
the  plaintiffs  are  citizens  of  Douglasville, 
and  were  made  so  by  the  act  of  1891,  and 
as  such  are  amenable  to  the  laws  of  the 
town,  and  are  compelled  to  pay  whatever 
taxes  are  required  ad  valorem  of  other  citi- 
Eens  of  the  town;  the  law  being  that  the 
council  shall  levy  or  assess  a  tax  to  pay  the 
further  expenses  of  the  town,  the  burden 
of  which  is  compelled  to  be  borne  by  the 
plaintiffs  as  well  as  oth^  citizens  of  the 
town. 

The  amendment  which  the  court  refused 
to  allow  alleges  the  following:  The  terri- 
tory embraced  within  the  corporate  limits 
of  the  town,  as  defined  in  the  act  of  1875, 
was  by  authority  of  the  corporation  sui^ 
reyed,  mapped,  platted,  and  laid  off  into 
building  lots  and  streets,  and  lots  for  public 
buildings,  churches,  schools,  etc.  TTp  to  Au- 
gust 1,  1891,  not  so  much  as  half  of  these 
lots  had  been  appropriated  or  used  for  build- 
ing or  town  purposes;  on  the  contrary,  in 
1800  and  1891,  and  previous  to  August  26, 
ISOl,  a  large  number  of  enterprising  citizens 
of  means  and  influence  had  removed  from 
the  town,  apd  from  1890  to  August  26,  1891, 
there  was  no  real,  existing,  or  prospective 
evidence  of  the  growth,  expansion,  or  in- 
crease of  population  or  business  in  the  town, 
demanding  or  requiring,  for  any  legitimate 
purpose  or  use  of  the  town,  its  business  or 
people,  even  the  unoccupied  territory  and 
lots  within  the  Ilmita  prescribed  by  the  act 
of  1875.  Up  to  August  26,  1891,  nor  to  this 
date,  was  or  is  there  any  manufactory  or 
other  industry  tending  or  calculated  to  add 
to  the  prosperity  and  growth  of  the  town  so 
as  to  require  the  use  of  said  unoccupied  ter- 
ritory within  the  corporate  limits.  The  re- 
sident population  of  the  towa  up  to  August 
26, 1891,  was,  as  plaintiffs  are  informed,  less 
than  1,200,— about  two-thirds  whites  and  one- 
third  colored;  and  there  were  atK>ut  268 
-white  and  70  colored  children  of  school  age 
entitled  to  the  benefits  of  the  common-school 
fund.  On  June  14,  1889,  the  Donglasvllle 
College  was  incorporated  by  the  superior 
court  according  to  law,  whereby  the  mayor 
of  Donglasvllle  and  six  other  named  per- 
sons, board  of  trustees,  and  their  successors 
In  ot&ce,  were  incorporated  as  a  private  in- 
corporation under  the  name  of  "The  Doug- 
lasvllle  College,"  with  power  to  enforce  good 
order,  receive  donations  of  realty  and  per- 
sonalty, erect  and  assist  in  erecting  addition- 
al college  buildings  and  such  other  things 
as  may  be  necessary,  and  to  do  all  other  acts 
necessary  or  proper  in  the  management  of 
the  affairs  of  the  college,  not  for  the  purpose 
of  trade  or  profit,  but  for  promoting  the  gen- 
aml  design  and  looking  after  the  general 


interest  of  the  college;  also,  the  power  to 
confer  degrees,  issue  diplomas,  and  do  all 
other  things  usually  conferred  on  colleges  of 
similar  character.  Plalntltfa  are  Informed 
and  believe  that  in  1889  (exact  date  and  par- 
ticulars not  known  to  them,  because  of  the 
refusal  on  demand  to  allow  them  and  their 
attorneys  to  examine  books  and  minutes  of 
the  mayor  and  council)  a  bonded  debt  was 
Incurred  by  the  corporate  authorities  of  tlie 
town  for  the  purpose  of  building  the  college 
so  Incorporated;  and  they  charge  that  this 
was  in  direct  violation  of  the  constitution 
and  laws  of  the  state.  They  charge  that  the 
mayor  and  council,  in  violation  of  the  con- 
stitution and  laws,  afterwards  (date  and  pro- 
ceedings l>eing  unknown,  because  of  the  re- 
fusal Just  mentioned)  apportioned,  assessed, 
levied,  and  collected  a  tax  upon  the  property 
and  business  within  the  corporation,  for  the 
purpose  of  paying  off  said  bonds  and  inter- 
est, as  provided  by  the  stipulations  of  the 
bonds.  Plaintiffs  are  informed  and  believe 
that  the  income  of  the  college  from  tuition 
taxes  and  matriculation  fees  was  Insufficient 
to  meet  and  discharge  the  accruing  interest 
and  maturing  bonds  and  other  expenses  of 
the  college,  and  that,  for  the  purpose  of  ad- 
ding to  the  taxable  property  to  meet  the 
demand  for  the  payment  of  the  bonds,  a  bill 
with  the  title  of  the  act  of  1891  was  Intro- 
duced into  the  legislature  during  the  session 
of  1890.  The  question  of  extending  the  lim- 
its of  the  town,  as  provided  by  section  795 
of  the  Code,  was  not  compiled  with  and  sub- 
mitted to  the  people  to  be  included,  nor 
were  they  so  much  as  advised  with  as  to 
whether  the  bill  should  be  Introduced  In  the 
legislature,  nor  had  they  any  Icnowledgo  of 
the  facta  of  any  proposed  tax  to  meet  said 
college  debt  until  long  afterwards.  Three 
of  them,  being  then  and  now  residents  with- 
in the  proposed  extension  limits,  had  no 
knowledge  or  information  of  a  proposed 
amendment  or  new  charter  until  long  after 
the  bill  had  been  introduced  in  the  legis- 
lature. In  December,  1890,  and  while  the 
legislature  was  In  session,  a  large  and  repre- 
sentative public  meeting  was  held  in  obedl 
ence  to  a  public  call  of  the  citizens  Interested 
In  the  proposed  new  charter  as  advertised 
In  Donglasvllle;  and  after  discussion,  in 
which  many  participated,  a  resolution  was 
adopted  by  said  meeting,  instructing  their 
representative  in  the  legislature  to  withdraw 
and  not  pass  said  bill,  which  resolution  was 
adopted  without  a  dissenting  vote,  every  one 
In  the  meeting  voting  affirmatively.  After 
this,  plaintiffs  relied  with  implicit  confidence 
that  the  bill  would  be  withdrawn.  The  then 
representative  had  knowledge  of  said  action 
asking  the  bill  to  be  withdrawn;  but  in  dis- 
regard of  the  constitution  and  laws,  and  es- 
pecially of  section  795  of  the  Code,  he  caused 
and  procured  the  passage  of  the  act  of  Au- 
gust 26,  1891,  without  disclosing  the  facta 
to  the  general  assembly,  which  passage^  ua- 
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der  the  facts  before  stated,  was  a  legal  fraud 
on  the  general  assembly,  the  state,  and  the 
plaintiffs.  The  act  contains  matter  variant 
from  the  title,  and  distinct  subject-matters, 
and  Is  the  enlargement  of  a  Judicial  charter 
In  violation  of  the  constitution;  that  Is,  from 
the  first  to  the  twenty-first  section,  inclusive, 
it  refers  to  the  extension  of  limits,  corporate 
powers  of  the  town  in  the  management,  con- 
trol, police  authorities,  and  levy  of  taxes  for 
general  expenses  and  common  schools  for 
the  town,  and  from  the  twenty-second  to  the 
thirty-sixth,  inclusive,  to  the  enlargement  of 
the  corporate  powers,  management,  control, 
and  maintenance  of  the  college,  and  the  levy 
of  taxes  for  the  purposes  of  the  college,  the 
same  being  a  private  charter  granted  by  the 
court  On  the  passage  of  the  act  of  1891 
the  corporate  authority  of  the  town  was 
vested,  under  the  act  of  1875,  in  the  mayor, 
recorder,  and  five  councilmen,  who  should 
hold  until  their  successors  were  elected  and 
qualified;  but  said  officers,  without  authori- 
ty, and  in  express  violation  of  section  4  of 
the  act  of  1891  and  of  section  2  of  the  act 
of  1875,  organized,  without  any  election,  the 
municipal  authorities  for  the  town,  together 
with  a  treasurer  and  marshal,  as  provided 
to  be  done  after  an  election  had  In  section 
3  of  the  act  of  1891;  and  said  last-mentioned, 
self-constituted  municipal  authorities,  with- 
out legal  authority.  In  disregard  of  law  and 
the  rights  of  plaintifTs,  proceeded  to  take 
charge  of  the  affairs  of  the  town,  and  as- 
sumed municipal  control  of  the  territory  as 
extended  under  the  act  of  1891,  and  in  Sep- 
tember caused  the  extension  boundary  to  be 
surveyed.  The  tax  fi.  fas.  Issued  since  Oc- 
tober 19,  1891,  have  been  and  are  being  used 
to  deprive  plaintiffs  and  all  other  resident 
citizens  within  said  extension  limits  from 
enjoying  the  right  of  suffrage.  The  tax  lev- 
ied on  their  property  and  being  attempted 
to  be  collected  was  for  the  purpose  of  pay- 
ing said  maturing  bonds  and  interest  there- 
on for  the  maintenance  of  the  college;  said 
debt  having  been  Incurred  in  violation  of 
article  7,  {  7,  of  the  constitution,  and  of  sec- 
tion 21  of  the  act  of  1891.  The  extension  of 
the  town  limits  as  provided  In  the  act  of 
1891  is  unconstitutional  for  the  further  rea- 
sons that  the  territory  Included  within  the 
extended  limits  embraces  the  farm  and  agri- 
cultural lands  of  plaintiffs,  and  was  and  is 
sought  to  be  taken  and  subjected  to  a  tax 
for  collegiate  purposes  for  the  education  of 
a  class,  without  either  compensation  or  oth- 
er benefit  to  plaintiffs,  and  not  for  public 
nses.  In  that  said  Included  territory  was  nei- 
ther necessary  nor  required  for  the  exten- 
sion, growth,  health,  or  general  commercial 
interests  or  business  of  the  town,  but  is  be- 
ing sought  to  be  taxed  for  the  sole  benefit 
of  residents  within  the  corporate  limits  as 
fixed  by  the  act  of  1875,  and  said  college 
purposes.  No  system  of  common  schools, 
•pen  and  free  alike  to  all  children  of  8choo< 


age  and  for  the  children  of  the  town,  white 
and  colored,  has  been  organized  or  estab- 
lished in  the  town,  as  provided  by  the  con- 
stitution and  laws  of  the  state,  or  by  the  act 
of  1891,  which  provides  that  before  section 
27  thereof  shall  take  effect,  to  authorize  the 
levy  and  collection  of  a  tax  for  establishing 
and  maintaining  a  system  of  schools,  the 
same  shall  be  submitted  to  the  qualified  vot- 
ers of  the  town.  The  college,  for  the  benefit 
of  which  this  tax  is  sought  to  be  collected 
from  plaintiffs,  and  said  extension  of  town 
limits  Is  sought  to  be  made,  is  a  college  for 
whites  only,  as  shown  by  Its  annual  cata- 
logue attached  to  this  amendment  A  ma- 
triculation fee  for  ^  per  pupil  per  term  Is 
required  In  advance  for  one  grade,  and  $3 
for  each  pupil  In  the  primary  and  prepara- 
tory grades  per  term;  and  many  Indigent 
white  children  of  the  town  have  been  denied 
entrance  In  the  school  because  unable  to  pay 
the  matriculation  fee.  Plaintiffs  attach  a 
receipt  given  to  one  of  them  by  the  town 
marshal  for  municipal  tax  for  the  year  1S91, 
the  amount  being  $6.78,  of  which  $2.38  Is 
stated  to  be  for  general  fund,  and  $4.40  for 
college  fund.  There  Is  not,  nor  has  there 
been,  nor  has  It  been  proposed  to  establish, 
any  other  school  for  whites  In  the  town  than 
the  college;  and  the  entire  fund  raised  for 
school  purposes  within  the  town  for  white 
children,  under  the  provlsons  of  the  act.  la 
paid  over  to  the  trustees  of  the  college  for 
the  payment  of  said  bonded  debt  and  In- 
terest thereon.  Petitioners  are  informed  and 
believe  that,  while  the  colored  citizens  of  the 
town  have  70  or  more  children  of  school 
age,  and  are  entitled  to  like  benefits  with 
the  whites  In  the  common  schools,  they  have 
not  received  one  cent  levied  and  collected  by 
the  municipal  authorities  under  the  act  of 
1875  or  the  act  of  1891;  and  that  no  provi- 
sion has  been  made  by  the  municipal  authori- 
ties whereby  the  colored  children  can  re- 
ceive any  school  benefits  from  the  taxes  so 
levied,  although  said  authorities  have  levied 
and  collected  taxes  from  colored  as  upon 
white  citizens.  More  than  one-fourth  of  the 
territory  included  within  the  corporate  limitB 
prescribed  by  the  act  of  1875  has  never  been 
used  for  town  purposes,  but  was  at  the  time 
of  the  passage  of  the  act  of  1891,  and  Is  to- 
day, used  as  farm  land,  and  cultivated  In 
corn,  cotton,  and  other  crops,  or  wholly  un- 
occupied and  In  the  woods,  with  many  of 
the  streets,  as  laid  off,  unused  and  unworked; 
and  the  same  Is  much  better  suited  and  lo- 
cated for  town  purposes  than  the  land  with- 
in the  proposed  extension.  The  lands  In- 
cluded In  the  proposed  extension  are  farm 
and  agricultural  lands  on  which  plaintiffs 
reside  In  the  pursuit  of  their  business  as 
farmers;  and  the  threatened  extension  of 
the  corporate  limits,  with  the  threatened  Im- 
position and  levy  of  taxes,  with  the  addition- 
al burden  proposed  by  the  act  of  1891,  de- 
preciated the  value  of  their  lands  and  prop- 
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erty,  and  atni  contlnnes  to  do  so,  with  no 
compensation  to  plaintiffs  or  corresponding 
benefit,  either  for  schools  for  the  education 
of  their  children  or  in  any  other  way. 

Wm.  PhllUps,  Harrison  &  Peeples,  John  V. 
Edge,  and  Thos.  B.  Irwin,  for  plaintiffs  in 
error.  B.  G.  Griggs,  W.  A.  Jaiues,  and  J. 
S.  James,  for  defendants  Id  error. 


PER  CURIAM, 
direction. 


Judgment  affirmed,  with 


(U5  N.  C.  IW 

In  re  TROTTER,  Pablic  Administrator. 

(Supreme  Court  of  North  Carolma.     Not.  20, 

1884.) 

PraUO  AOHimBTRATOR^BsiIOVAI/— FaHtOXB  «o 

Reksw  Bond. 
A  pnblic  administrator,  not  otiierwise  In 
default,  cannot  be  remored  for  failure  to  renew 
his  bond,   where  he  offers  to  renew  It  in  re- 
sponse to  the  notice  served  upon  him. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Winston,  Judge. 

Order  to  show  cause  why  he  should  not  be 
removed  from  the  office  of  public  administra- 
tor for  the  conntj'  of  Guilford  for  failure  to 
renew  his  bond  was  issued  to  W.  D.  Trotter 
by  the  cleric  of  the  suparior  coiurt  of  said 
county.  At  the  h&orlng,  respondent  tendered 
a  bond  executed  by  him,  with  stiretles,  but 
judgment  was  rendered  by  the  clerk  removing 
blm  from  office,  which  Judgment  was  affirmed 
by  the  Judge  In  chambers  on  appeal  From 
this  judgment,  re8i>ondent  appeal*.  Re- 
versed. 

Ii.  M.  Scott,  for  appellant  Dlllard  *  King, 
toe  appellee. 

PBB  ODRIAH.  We  have  examined  the  an- 
tborltlea  dted  by  oonnsel  with  much  care, 
and,  after  due  consideration,  we  conclude  that 
hill  b<»or  erred  in  sustaining  the  action  of  the 
dak  in  refusing  to  accept  the  bond  of  Trotter 
opon  the  ground  stated  by  him.  It  la  not 
found  that  the  said  Trotter  has  been  In  de- 
fault In  any  portlcolar  except  a  failure  to 
nnew  his  bond,  and  ibis  he  offers  to  do  In 
iMponae  to  the  noUoe  served  upon  blm.  Be- 
wiied. 


cue  N.  c.  m) 

8TATB  T.  HORNB. 

(Bnpreme  Court  of  North  Carolina.    Not.  20, 

18M.) 
Obbihakobs— VALwmr— Profahb  SwaAMNSk 

.  A  .town  has  no  power  to  pass  an  ordi- 
nance fbrbld^ng  tiia  "nse  of  profane  langnage 
In  the  town,"  anleas  aathorised  by  the  legisla- 
tare. 

Appeal  from  saperlor  court  Anson  county; 
Brown,  Judge. 

J.  H.  Home  was  charged  with  violating 
•n  ordinance,  and  acquitted.  Tha  state  ap- 
pe«la.     Affirmed. 


The  Attorney  General,  for  the  State. 

CLARE,  J.  In  State  v.  Cainan,  84  N.  0. 
880,  this  court  held  valid  a  town  ordinance 
which  forbade  "loud  and  boisterous  curs- 
ing and  swearing  in  any  street,  house  or 
elsewhere  in  the  city."  This  ruling  was  fol- 
lowed and  affirmed  In  State  v.  Debnam,  08 
N.  C.  712,  3  S.  E.  742.  These  decisions  are 
placed  upon  the  ground  that  such  conduct 
dees  not  amount  to  a  "nuisance"  (because 
not  In  the  presence  and  to  the  annoyance  of 
divers  persons),  which  would  be  punishable 
under  the  state's  Jurisdiction,  but  Is  "disor- 
derly conduct"  which  the  town  might  well 
forbid  and  punish.  In  State  v.  Warren,  113 
N.  C.  683,  18  S.  B.  498.  this  court  held  con- 
stitutional an  act  forbidding  the  nse  of  "pro- 
fane language  that  disturbed  the  peace"  in 
a  certain  locality.  In  the  present  case  the 
ordinance  simply  forbids  the  "use  of  profane 
language  in  the  town."  It  does  not  forbid  it 
when  "loud  and  boisterous,"  which  would 
be  disorderly  conduct  as  in  the  first  two 
cases  above  cited,  nor  when  it  "disturbed 
the  public  peace,"  as  In  the  last-named  case. 
As  the  ordinance  stands,  it  would  make  pun- 
ishable profane  language,  used,  perhaps 
thoughtlessly,  in  the  utmost  privacy,  when 
neither  loud  and  boisterous,  nor  calculated 
to  disturb  the  peace.  Indeed,  the  special 
verdict  finds  that  the  language  used  was  not 
loud  and  boisterous,  nor  obscene,  nor  calcu- 
lated to  disturb  the  peace.  We  do  not  think 
the  powers  granted  this  corporation,  upon 
a  fair  construction,  were  Intended  to  confer 
jurisdiction  to  that  extraordinary  extent 
and  we  must  hold  the  ordinance  invalid. 
We  forbear  to  pass  upon  the  question  wheth- 
er the  legislature  could,  if  it  chose,  confer 
upon  the  town  authority  to  pass  such  an  or- 
dinance, as  the  question  la  not  before  us. 
No  error. 


CUB  N.  C.  166) 

BURTON  V.  FURMAN,  State  Auditor,  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  20, 
1894J 

MAKDAMns  TO   Statb    Acditob  —  Patmsnt  or 

CX.AIM— BzBBOisa  or  Discbbtiox— Dctibs 

ov  Btatb  TBBAsnaaB. 

1.  Code,  I  88S0  (7),  reqairee  the  auditor  to 

examine  and  liqoldate  all  claims  against  the 
state  in  cases  where  there  is  sufficient  provision 
for  the  payment  thereof.  Priv.  Laws  1893,  c. 
100, 1  7,  in  order  to  provide  a  fund  for  the  pay- 
ment of  the  attorneys  employed  in  litigation 
against  a  certain  railroad  for  back  taxes,  re- 
quires the  railroad  company  to  pay  a  certain 
percentage  of  the  taxes  due  the  different  coun- 
ties, etc.,  into  the  state  treasury.  BM,  that 
after  tlie  auditor  had  allowed  such  attorneys  a 
certain  amount  mandamus  would  not  lie  to 
compel  him  to  issue  his  warrant  for  a  balance 
claimed  to  be  still  due  for  such  services,  since 
said  section  of  the  Code  invests  the  auditor  with 
discretion  in  the  payment  of  claims. 

2.  The  state  treasurer  did  not  by  receiving 
the  money  so  paid  into  the  state  treasuiy,  be- 
come trustee  for  said  attorneys. 
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Appeal  from  sap^or  court;  Wake  coim> 
ty;  Hoke,  Jadge. 

Petition  for  writ  of  mandamus  by  B.  O. 
Burton  against  B.  M.  Furman,  auditor,  and 
another.  There  was  a  judgment  for  defend- 
anta,  and  plaintiff  appeals.    Affirmed. 

B.  O.  Burton,  for  appellant  The  Attor- 
ney 'General  and  B.  G.  Strong,  for  appellees. 

MocBAB,  J.  This  Is  an  action  whereby 
the  plaintiff,  an  attorney  at  law,  seeks  to  re- 
cover $974.^  the  balance  of  a  fee  of  $5,000, 
claimed  by  him  for  services  rendered  the 
state  in  litigation  with  the  Wilmington  & 
Weldon  Ballroad  Company  over  Its  liability 
toe  state,  county,  and  city  taxes,  and  to  com- 
pel the  payment  to  him  of  said  sum  out  of 
the  fund  placed  in  the  state  treasury  by  the 
counties  and  the  railroad  company  under 
the  provisions  of  section  7,  c  100,  Priv.  Laws 
1893.  As  set  out  in  the  complaint,  there  had 
been  much  litigation  concerning  the  right 
to  tax  the  said  company,  and  the  act  above 
named  was  the  result  of  long  negotiation  for 
an  adjustment  of  all  matters  in  difference  on 
said  account  Section  7  Is  the  final  section 
of  this  act,  and  reads  oa  follows:  "That  to 
provide  a  fund  for  the  payment  of  the  at- 
torneys employed  by  the  state  In  litigation 
against  said  company,  in  making  payments 
to  the  counties,  cities  and  towns  of  the 
amounts  due  each  under  this  act,  the  said 
company  shall  deduct  from  the  amount  due 
each  county,  city  or  town  fifteen  per  centum, 
which  said  per  centum  the  said  company 
shall  pay  Into  the  state  treasury.  •  •  • 
And  said  company  shall  for  like  purposes 
pay  into  the  state  treasury  the  sum  of 
$2,500.*'  The  parts  omitted  are  immaterial 
for  our  present  purpose.  The  action  is  both 
to  ascertain  and  declare  the  amount  due 
and  to  procure  a  mandamus  to  the  auditor 
compelling  him  to  issue  his  warrant,  and  to 
the  treasurer  to  compel  him  to  pay  the  same. 
There  Is  no  further  contention  that  the  writ 
of  mandamus  Is  a  high  prerogative  writ,  as 
it  was  at  common  law.  It  Is  now  a  writ  of 
right,  to  be  used  as  ordinary  process;  and 
every  one  is  entitled  to  It  where  It  Is  the 
appropriate  process  for  asserting  the  right 
claimed.  Code,  H  622,  623;  Belmont  v. 
Bellly,  71  N.  C.  260.  So  the  first  question 
presented  is,  is  this  the  appropriate  process 
for  ascertaining  the  plaintitTs  right?  The 
purpose  of  this  writ  of  mandamus  Is  to  re- 
quire some  superior  court,  officer,  corporar 
tlon,  or  person  to  do  some  particular  thing 
which  appertains  to  their  office  or  duty,  and 
It  will  not  be  granted  where  the  law  af- 
fords to  the  party  aggrieved  another  and 
complete  specific  remedy.  Neither  will  this 
writ  be  granted  to  compel  the  performance 
of  an  act  involving  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  officer  to 
whom  its  performance  is  committed.  The 
law  is  so  thoroughly  settled  in  this  state  by 
the  former  adjudications  of  this  court  that 


we  have  nothing  to  do  but  to  refer  to  them. 
A  case  strikingly  like  the  present  one  is 
Boner  v.  Adams,  65  N.  C.  639,  where  the 
plaintiff,  a  clerk  of  the  general  assembly, 
who  had  received  a  warrant  for  the  entire 
number  of  days  to  which  he  was  entitled  at 
$7  per  day,  claimed  that  he  was  entitled  to 
be  paid  $3  per  day  In  addition  to  what  be 
had  already  received,  under  an  act  of  as- 
sembly (chapttf  1,  Sess.  1868-70)  which  pro- 
vided that  the  mileage  and  per  diem  of  the 
clerks  shall  be  the  same  as  allowed  by  the 
last  general  assembly.  And  further  It  was 
provided  that  "the  auditor  of  the  state  is 
hereby  authorised  to  draw  bis  warrant  up- 
on the  treasurer  for  such  sums  as  have  not 
been  paid  or  may  hereafter  be  due."  The 
auditor  refused  to  draw  his  warrant  upon 
the  treasurer  for  the  additional  sum  de- 
manded, and  thereupon  ^plication  was 
made  to  the  court  for  the  writ  of  mandamus 
to  compel  the  auditor  to  issue  the  warrant 
and  the  treasurer  to  pay  It  It  was  held 
that  mandamus  would  not  lie  against  the 
treasurer,  because  no  warrant  had  been  is- 
sued, and  not  agabist  the  auditor,  because 
It  was  something  more  than  a  ministerial 
duty  sought  to  be  required  of  him.  This 
was  before  the  act  of  1871  (section  622  of 
the  Code),  which  provided  that  all  applica- 
tions for  mandamus  should  be  made  by  sum- 
mons and  complaint;  but  the  principles  gov- 
erning the  issue  of  mandamus  were  the  same 
then  as  now,  and  the  decision  Is  a  control- 
ling one.  In  which  we  fully  concur.  Since 
the  passage  of  the  last-named  act  the  sub- 
ject has  been  often  considered.  Selecting 
one  of  such  cases  (Brown  v.  Turner,  70  N. 
O.  93),  we  find  a  very  clear  stotement  by  Mr. 
Justice  Bynum:  "Mandamus  will  lie  when 
the  act  required  to  be  done  is  Imposed  by 
law.  Is  merely  ministerial,  the  relator  has 
a  clear  right,  and  Is  without  any  other  ade- 
quate remedy.  Mos.  Maud.  68.  But  It  does 
not  lie  wbere  jndgmoit  and  discretion  are 
to  be  exercised,  nor  to  control  the  officer 
in  tbe  manner  of  conducting  the  general  du- 
ties of  his  office.  2  DHL  Mun.  Corp.  |  666; 
Com.  T.  City  of  Pltteborg,  34  Pa.  St  496. 
In  Decatur  t.  Paulding,  14  Pet  497.  It  was 
held  that  mandamus  would  not  lie  against 
the  secretary,  because  the  duty  required  by 
the  writ  was  executive^  In  which  judgment 
and  discretion  had  to  be  used,  to  wit.  In 
construing  and  passing  upon  an  act  of  con- 
gress. To  the  same  effect  are  Brashear  v. 
Mason,  6  How.  92;  U.  S.  ▼.  Outhrte,  17  How. 
284,— wbere  the  court  says:  "It  has  been 
ruled  that  the  only  acte  to  which  the  pow^ 
of  the  court  by  mandamus  extends  are  such 
as  are  purely  ministerial,  as  to  which  noth- 
ing like  judgment  and  discretion  In  the  per- 
formance of  the  duties  is  left  to  the  officer." 
Code,  i  8350  (7),  prescribes,  among  the  duties 
of  tbe  auditor,  "to  examine  and  liquidate 
the  claims  of  all  persons  against  the  state  in 
cfwes  where  there  Is  snfficlei<t  provision  of 
law  for  the  payment  thereof,  and,   where 
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ttiere  Is  no  proTlslon.  to  examine  the  claim, 
and  report  the  fact,  with  his  opinion  there- 
on, to  the  general  assembly."  It  will  be 
seen  at  once  that  the  duty  of  the  auditor  Is 
not  in  this  Instance  a  ministerial  one,  but 
be  is  required  to  exercise  his  Judgment  In 
tbe  examination  of  claims  and  the  construc- 
tion of  statutes  applicable  thereto. 

Some  authorities  have  been  cited  to  us  by 
tbe  plaintiff,  among  them  Heard's  Short 
Extr.  Rem.,  which  go  so  far  as  to  say  that 
while  In  former  times  a  mandamus  was 
held  to  lie  only  to  compel  tbe  performance 
of  a  ministerial  duty,  modem  cases  have 
gone  much  further,  and  a  mandamus  will 
now  be  granted,  when  necessary,  to  compel 
the  performance  of  any  public  duty.  Per- 
haps the  present  case  aptly  illustrates  the 
meaning  of  the  author.  If  upon  the  pres- 
entation of  his  claim  to  the  auditor  by  the 
plaintiff  the  auditor  sbouid  refuse  to  exam- 
ine the  same,  tbe  action  for  a  mandamus 
would  lie,  and  the  auditor  would  be  com- 
manded to  do  his  duty,  but  the  court  would 
not  undertake  to  direct  or  control  him  in  the 
exercise  of  his  judgment  and  discretion  in 
the  course  of  such  performance.  There 
have  been  occasional  cases  of  this  kind 
against  boards  of  county  commissioners  to 
compel  them  to  bear  applications  of  persons 
applying  for  license  to  retail  spirituous  liq- 
uors, but  the  court  could  go  no  further 
than  to  require  them  to  exercise  their  dis- 
cretion. This  claim  has  been  presented 
to  tbe  auditor.  He  has  examined  it,  and 
has  refused  to  issue  his  warrant  It  must 
be  that  in  bis  opinion  there  is  no  provision 
of  law  for  its  payment  We  have  no  power 
to  require  him  to  do  more  than  he  has  done, 
unless,  perhaps,  if  be  should  refuse  to  re- 
port the  case,  with  his  opinion,  to  the  gen- 
eral assembly. 

As  to  the  treasurer,  his  duty  is.  If  possi- 
ble, more  clearly  defined.  Section  3356: 
"To  pay  all  warrants  legally  drawn  on  the 
treasurer  by  the  auditor,  and  no  moneys 
shall  be  paid  out  <^  the  treasury  except  on 
the  warrant  of  the  auditor."  There  are 
some  exceptions  to  this  general  provlsioa, 
as  in  sections  1169  and  1170  of  the  Code, 
by  force  of  which  tbe  governor  may  draw 
bis  warrants  in  certain  events;  but  there  is 
nothing  to  affect  the  general  rule  in  its  ap- 
plication to  this  case.  No  mandamus  will 
lie  to  compel  tbe  treasurer  to  pay  except 
upon  his  refusal  to  honor  a  warrant  But 
it  Is  contended  that  by  vhrtue  of  the  act  of 
1893  tbe  treasurer  became  a  trustee  for  the 
plaintiff  and  his  associate  counsel  as  to  tbe 
money  put  Into  the  state  treasury  to  be 
paid  to  them,  and  that  this  court  has  the 
jnilsdiction  to  enforce  the  performance  of 
the  trust  And  In  this  view  of  the  case  it 
is  admitted  by  the  plaintiff  that  If  this  were 
a  claim  against  tbe  state  this  suit  could 
not  be  maintained.  But  by  examination  of 
tbe  aforesaid  section  7  of  tbe  act  of  1898 
this  fund  is  to  be  paid  into  the  state  treas- 


ury, out  of  which,  as  we  have  seen,  no 
money  can  be  paid  but  upon  the  warrant  of 
the  auditor.  If  there  is  a  trust  in  this 
ca.se,  it  is  the  state  which  is  the  trustee,  and 
the  state  cannot  be  sued,  except  as  provided 
in  section  9,  art  4,  of  the  constitution.  It 
would  hardly  be  contended  that  tbe  state 
treasurer  is  not  liable  on  bis  official  bond  for 
the  safe-keeping  and  dlsbursemept  of  this 
particular  fund.  If  such  be  admitted,  it 
follows  that  the  treasurer's  trust  Is  in  favw 
of  the  state.  Besides,  if  by  virtue  of  this 
act  the  treasurer  became  a  trustee  for  plain- 
tiff, it  would  be  a  personal  trust,  apart  from 
his  office.  No  warrant  from  the  auditor 
would  be  required,  and  mandamus  would 
not  Ue  against  him  as  an  Individual  to  com- 
pel its  performance,  there  being  other  ade- 
quate remedy  afforded  him  by  law. 

Since  the  argument,  we  have  been  refer- 
red by  the  learned  counsel  for  the  plaintiff 
to  several  authorities  In  other  states  bearing 
upon  the  question  before  us,  but,  as  tbe 
statutes  of  those  states  may  be  different 
from  those  of  our  own,  they  cannot  have 
weight  with  us  against  the  clear  and  con- 
trolling enunciations  of  this  court  to  which 
we  have  referred.  In  this  case  it  will  be 
seen  that  the  treasurer  had  already  paid 
the  plaintiff— presumably  upon  the  warrant 
of  the  auditor— the  sum  of  $4,125.02,  and  the 
auditor,  in  lils  answer,  avers  that  the  sum 
so  paid  is  sufficient  compensation  for  the 
services  rendered  by  the  plaintiff.  It  is 
not  distinctly  alleged  in  the  complaint  that 
there  was  a  special  contract  between  the 
plaintiff  and  one  authorized  to  make  it 
fixing  the  amount  of  said  compensation,  al- 
though it  is  alleged  that  the  amount  char- 
ged by  plaintiff  for  his  fee  was  well  under- 
stood by  the  governor  and  treasurer  to  be 
$5,000.  It  was  therefore  clearly  committed 
to  the  auditor  to  exercise  his  discretion  in 
the  examination  and  liquidation  of  the 
claim,  and  it  may  be  that  be  declined  to  al- 
low ilils  further  claim,  because  he  had  al- 
ready acted  in  the  matter,  and  made  such 
allowance  as  In  his  Judgment  was  proper, 
and  therefore  that  there  was  no  provision 
of  law  for  a  further  payment  If  tbere 
had  never  been  any  allowance  made  to 
plaintiff  for  bis  services,  it  migbt  be  that 
the  refusal  to  audit  the  account,  when  It 
appeared  to  tbe  court  that  there  was  provi- 
sion of  law  for  its  payment,  would  subject 
him  to  the  Jurisdiction  of  the  courts  in  this 
proceeding  to  command  him  to  audit  and 
make  such  allowance  as  he  deemed  proper, 
as  In  the  cases  dted  in  the  opinion  of  the 
court  in  ptate  v.  Warner,  55  Wia  271,  9  N. 
W.  705,  and  18  N.  W.  255.  But  we  do  not 
think  tbat  under  the  statutes  in  this  state 
the  court  below  would  have  been  warranted 
in  submitting  an.  issue  as  to  the  value  of  the 
services  to  a  Jury,  as  was  done  in  the  case 
last  dted.  Neither  is  there  in  our  case  a 
specific  appropriation  by  statute  of  a  sum 
certain  to  be  paid  to  tbis  plaintiff,  and  a 
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direction  to  the  auditor  to  Issue  bis  warrant 
for  the  same,  as  In  tbe  case  of  State  v. 
Moore  (Neb.>  68  N.  W.  766,  leaving  but  a 
ministerial  duty  to  be  performed,  In  which 
case  we  think  the  writ  of  mandamus  would 
11&  Nor  is  there  an  admission  of  the  cor- 
rectness of  the  bin  presented,  and  of  the  ex- 
istence of  a  special  fund  for  its  part  pay- 
ment, as  in  the  case  of  Journal  Co.  t.  Boyd, 
36  Neb.  60,  53  N.  W.  1116,  where  It  was 
taitlmated  that  the  peremptory  writ  would 
issue  to  the  defendant,  the  governor,  to  Is- 
sue bis  warrant  upon  said  spedal  f-.md,  If 
it  had  not  been  made  to  appear  that  be  was 
ready  to  issue  such  warrant  The  other 
cases  cited  seem  to  have  been  founded  upon 
the  statutes  of  the  several  states,  and  are 
not  authority  for  the  plalntlfiTs  contention. 

Some  question  was  made  as  to  the  pro- 
priety of  making  the  governor  a  party  to 
these  proceedings,  which  it  will  be  unneces- 
sary for  us  to  consider.  Neither  are  we 
called  upon  to  examine  Into  tbe  merits  of 
the  case.     There  is  no  error. 


(115  N.  C.  385) 

LEVERING  V.  SSIITH,  Sheriff. 

(Snpreme  Court  of  North  Caroliaa.     Nov.  20^ 
1894.) 

Unlawful  Seizurb — Evidbncb. 

1.  Where  defendant  justifies  a  seizure  un- 
der execution  by  alleging  ownership  in  a  third 
person,  plaintiff  can  show  by  such  person  that 
he  had  sold  the  property,  undor  a  bill  of  sale  ex- 
ecuted prior  to  the  date  of  seizure,  to  plaintifTs 
assignor. 

2.  It  is  competent  for  tbe  plaintiff,  for  tiie 
purpose  of  proving  his  assignor's  possession  of 
the  property  at  date  of  the  assignment  to  plain- 
tiff, to  show  that  the  original  owner  had  leased 
the  ground  on  which  the  property  was  gltnated 
to  plaiutiff's  assignor. 

S.  As  between  plaintiff  and  a  sheriff  who 
seized  property  as  l>elonging  to  A.  which  in  fact 
A.  had  sold  to  B.,  and  B.  to  plaintiff,  the  mode 
of  conveyance  from  B.  is  immaterial,  and  an 
unregistered  deed  of  assignment  is  a  valid  means 
of  proof. 

4.  Where  it  is  proved  that  other  lumber  had 
been  placed  in  the  yard  with  plaintiffs  after 
tbe  date  of  the  bill  of  sale,  a  charge  that  plain- 
tiff must  show  that  the  lumber  seized  was  part 
of  that  in  the  yard  before  the  bill  of  sale,  or 
that  he  was  the  owner  of  all  the  lumber  in  the 
yard  at  the  time  of  the  seizure,  is  proper. 

5.  A  deed  executed  in  Philadelphia,  Pa., 
and  containing  the  description,  "AH  the  real  es- 
tate, and  also  all  the  goods,  cliattels,  and  ef- 
fects and  property  of  every  kind,  real,  personal, 
and  mlxeo,"  of  the  said  erantor,  will  inclade 
lumber  owned  by  grantor  m  Cumberland  coun- 
ty, N.  O. 

6.  Where  plaintiff  sells  his  claim  after  be- 
ginning the  action,  tbe  purchaser  may,  in  the 
discretion  of  the  court,  be  made  a  party  plain- 
tiff, even  though,  under  the  Code,  the  right  of 
action  were  not  assignable. 

7.  In  such  case,  as  the  liability  of  defend- 
ant is  not  changed,  an  objection  to  the  introduc- 
tion of  a  deed  of  assignment  of  the  claim  to  the 
party  made  coplaintiff  is  properly  overruled. 

8.  The  court  is  not  required  to  give  an  In- 
stmction  precisely  in  the  language  requested. 

Appeal  from  superior  court  Cumberland 
ooonty;  Bhaford,  Judge. 


Action  by  W.  A.  Levering  against  3.  B. 
Smith,  as  sheriff,  for  tbe  value  of  soodt 
seized  under  a  writ  of  execution.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AflSrmed. 

N.  W.  Ray,  for  ^pellant.  J.  W.  HInadale, 
for  appellee. 

BUBWBIJit  J.  Tbe  executions  wblcfa 
came  to  the  bands  of  tbe  defendant  sheriff 
directed  and  authorized  blm  to  seize  and 
sell  for  their  satisfaction  the  property  of  H. 
W.  Stelnhelper  and  the  Starr  Lumber  Com- 
pany. The  two  actions  brought  against  him 
—which,  without  objection  in  apt  time,  were 
treated  as  one,  and  tried  together  upon  one 
set  of  Issues— were  founded  upon  the  allega- 
tion that  in  executing  those  writs  the  defend- 
ant had  taken  certain  personal  property  that 
did  not  belong  to  the  defendants  in  those 
executions,  or  either  of  them,  nor  was  in 
their  possession.  Of  course,  if  that  fact  were 
true,  he  became,  by  such  unauthorized  and 
wrongful  act,  liable  to  some  one  for  dam- 
ages. Tbe  plaintiff  C.  W.  Sparbawk,  the 
originator  of  these  actions,  alleged  In  bis  com- 
plaint that  the  personal  property  which  the 
defendant  wrongfully  seized  and  sold  to  sat- 
isfy the  said  writs  belonged  to  him,  and  was 
In  his  possession,  and  demanded  the  damages 
due  to  him  for  this  alleged  trespass  upon  bis 
rights.  While  such  a  cause  of  action  as  was 
thus  set  out  by  tbe  pltintlff  Sparbawk  was 
not  assignable  (Code,  {  177),  the  rights  of  the 
defendant  were  not  prejudiced  by  allowing 
one  to  become  a  party  plaintiff  who  claimed 
that  whatever  sum  should  be  recovered  by 
the  original  plaintiff  should  be  paid  to  him  be- 
cause of  an  agreement  to  that  effect  made 
between  him  and  that  plaintiff.  If  the  latter 
did  not  object  to  his  presence  In  tbe  action, 
the  defendant  should  not  be  allowed  to  do 
so,  for  bis  defense  could  in  no  wise  be  af- 
fected by  what  had  occurred  between  them 
after  tbe  alleged  causes  of  action  against  blm 
accrued.  The  Issues  submitted  to  tbe  jury  by 
bis  honor  without  objection,  and  the  responses 
thereto,  are  as  follows:  Issues  as  to  first 
cause  of  action:  "(1)  Was  the  plaintiff  Spar- 
bawk, at  the  date  of  levy  and  sale,  SeptembCT 
17,  and  September  28,  1881,  the  owner  of  the 
lumber  levied  on  and  sold  by  the  defendant 
sheriff  under  the  executions  mentioned  in 
third  paragraph  of  plaintiff's  first  alleged 
cause  of  action?  Te&  (2)  If  so,  what  dam- 
age has  plaintiff  sustained?  $565,  with  Inter- 
est from  date  of  sale."  Issues  as  to  second 
cause  of  action:  "(1)  Was  plaintiff  Sparhawk. 
at  the  date  of  levy  and  sale,  September  28  and 
October  26, 1891,  the  owner  of  the  lumber  lev- 
ied on  and  sold  by  defendant  sheriff  under  tbe 
executions  mentioned  in  first  paragraph  of 
plaintiff's  second  alleged  cause  of  action? 
Yes.  (2)  If  so,  what  damage  has  plaintiff 
sustained  thereby?  $600,  with  interest  from 
date  of  sale.  (?)  Has  plaintiff  Sparhawk, 
since  tbe  commencement  et  this  action,  sold. 
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imd  for  value  tnuutfened,  hla  dalm  for  dam- 
ages to  the  plalntlft  Levering?  Tes."  The 
third  Issue  was  one  that  concerned  only  the 
plaintiff  Sparbawk  and  his  associate,  Levor- 
Ing,  and  we  need  give  it  no  further  consldera- 
tl(m. 

There  seems  to  have  been  no  dispute  be- 
tween the  parties  as  to  the  proper  measure  of 
damages,  in  case  it  was  found  that  the  seizing 
of  the  property  by  defendant  was  a  trespass 
upon  the  rights  of  the  plalntlft  Sparhawlt; 
and  there  was  no  exception  taken  to  evidence, 
or  to  the  charge,  so  far  as  related  to  the  dam- 
ages in  the  event  the  Jury  should  find  issues 
numbered  1  In  favor  of  the  plaintiff.  We  have 
therefore  to  consider  the  exceptions  taken  by 
defendant  to  the  admission  of  evidence,  and 
to  the  charge  of  his  honor,  as  relating  solely 
to  the  question,  was  the  plaintiff  Sparhawk 
the  owner  of  the  lumber  sold  by  defendant 
sheriff  at  the  date  of  the  levy  and  sale?  We 
will  pass  upon  these  q.uestlons  without  regard 
to  the  order  In  which  they  appear  to  have 
been  taken  in  the  case  on  appeal. 

The  plaintiff  offered  in  evidence  a  bill  of 
sale  from  H.  W.  Steinhelper  to  W.  A.  Lever- 
ing, dated  May  6,  1891,  for  2,367,741  feet  of 
lumber.  H.  W.  Steinhelper,  a  witness  for  the 
plaintiff,  testified  that  he  signed  the  bill  of 
sale;  tliat  It  was  written  and  signed  in  the 
city  of  Philadelphia,  and  was  witnessed  by 
John  Warner  and  G.  A.  Lelnan,  who  signed 
the  same  as  subscribing  witnesses.  The  de- 
fendant objected  to  the  Introduction  of  this 
bill  of  sale  on  the  ground  that  the  same  could 
only  be  proved  by  the  subscribing  witnesses. 
This  objection  was  overruled,  and  the  defend- 
ant excepted.  Inasmuch  as  the  defendant,  in 
his  answer,  justified  bis  seizure  of  the  lumber 
by  the  allegation  that  he  bad  levied  on  It  as 
the  property  of  H.  W.  Steinhelper,  it  was,  of 
course,  competent  for  the  plaintiff  to  show 
by  Steinhelper  himself  that  he  did  not  own  it 
at  the  time  of  the  levy.  The  very  best  evi- 
dence that  Steinhelper  bad  sold  it  to  Levering 
before  that  time  was  the  bill  of  sale  made  and 
signed  by  blm.  It  is  very  clear  that  his  ac- 
knowledgment of  the  execution  of  this  writ- 
ing was  competent  to  go  to  the  jury  as  evi- 
dence that  he  had  sold  the  lumber  to  Levering 
at  its  date,  and  had  also  delivered  It  into  bis 
possession.  This  exception  cannot  be  sus- 
tained. 

2.  Having  thus  produced  evidence  tending 
to  show  that  Steinhelper  bad  sold  the  lumber 
to  Levering  before  the  date  of  the  seizure  of 
it  by  the  defendant,  and  having  theretofore, 
without  objection,  introduced  a  deed  of  as- 
signment from  Levering  to  him  (Sparhawk), 
conveying  to  him  all  his  "property,  of  every 
kind,  real,  personal,  and  mixed,"  dated  after 
the  sale  from  Steinhelper  to  Levering,  but  be- 
fore the  levy  by  defendant,  the  plaintiff  Spar- 
hawk bad  furnished  evidence  which,  if  be- 
lieved by  the  jury,  established  the  afilrmative 
of  the  issues  numbered  1.  The  fact  that, 
after  the  commencement  of  these  actions  by 
^mrhawk,  he  assigned  his  interest  to  Levee- 


ing, could  have  no  bearing  on  these  issuer, 
and  could  affect  only  the  finding  of  issue  No. 
3;  and  that  issue,  as  we  have  said,  did  not 
concern  the  defendant  His  objection  to  evi- 
dence addressed  solely  to  that  issue  was  prop- 
erly overruled,  as  it  could  not  affect  his  lia- 
bility. Hence,  there  was  no  error  In  overrul- 
ing his  objection  to  the  Introduction  of  the 
reassignment  from  Sparhawk  to  Levering. 

3.  The  plaintiff  further  offered  a  lease 
made  on  the  Sth  of  May,  1881,  by  Steinhelper 
to  Levering,  of  the  mill  yard,  for  five  years, 
at  the  rent  of  $100  per  year.  Said  lease  had 
not  been  registered,  and  defendant  objected 
to  its  introduction  as  evidence.  The  court 
took  a  recess,  and  when  it  met  again  the 
lease  had  been  registered,  upon  the  acknowl- 
edgment of  its  execution  by  the  parties 
thereto.  The  court  thereupon  overruled  the 
defendant's  objection,  and  admitted  the 
lease  to  be  read  in  evidence,  and  defendant 
excepted.  The  lease  was  offered  for  the 
purpose  of  showing  that  the  land  was  leased 
by  Steinhelper  to  Levering,  and  that  Lever- 
ing was  in  possession  of  the  land  where  the 
lumber  was  delivered.  This  lease,  whether 
registered  or  not,  was  competent  evidence, 
its  execution  being  proved  or  admitted,  to 
show  that  the  place  where  the  lumber  was 
stored  was  in  the  possession  of  Levering 
when  the  latter  acquired  the  title  to  the  lum- 
ber from  Steinhelper,  as  alleged.  The  fact 
that  such  a  lease  was  made  was  pertinent  to 
the  controverted  fact,  to  wit,  the  possession 
of  the  lumber  by  Sparhawk,  who  claimed  It 
as  the  assignee  of  Levering. 

4.  Exceptions  relating  to  the  charge  to  the 
jury:  (1)  The  defendant  asked  the  court  to 
charge  the  Jury  that,  Sparbawk's  trust  not 
having  been  registered  in  this  county  until 
October  2,  1891,  he  did  not  have  such  title 
on  September  27, 1801,  as  would  sustain  this 
action.  The  court  declined,  remai-klng  that 
Sparhawk  claimed  the  property  by  reason  of 
his  possession.  Defendant  excepted.  We 
do  not  think  that,  for  Sparhawk's  purposes 
in  this  action,  it  was  necessary  that  the  as- 
signment of  the  lumber  from  Levering  to 
him  should  have  been  registered.  This  Is 
not  a  contest  between  creditors  of  Levering 
and  his  assignee,  but  between  that  assignee 
and  the  defendant,  whose  act  In  seizing  the 
lumber  was  wrongful,  unless  it  was  the  prop- 
erty of  Steinhelper,  the  judgment  debtor^ 
This  assignment  was  valid  inter  partes  with- 
out registration,  as  they  conceded.  Its  effect 
in  this  action  was  merely  to  show  that  the 
act  of  the  defendant.  If  wrongful,  was  a  ti'es- 
pass  on  the  rights  of  Levering's  assignee, 
and  not  on  the  rights  of  Levering  himself. 
(2)  Defendant  asked  the  court  to  tell  the 
jury  that  suit  having  been  commenced  In 
October,  1891,  the  deed  from  Sparhawk  to 
Levering,  of  December  19,  1891,  did  not  pass 
to  Levering  any  tiitle  to  this  suit,  or  right  to 
prosecute  tbis  action.  The  court  declined, 
and  the  defendant  excepted.  This  request 
was  properly  denied.    It  contained  a  cortect 
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statement  of  a  proposition  of  law,  but  It  wax 
not  pertinent  to  the  Issnes  submitted  to  the 
Jury.  (3)  The  third  request  was  that  un- 
less Levering  on  the  11th  of  August  1891, 
had  title  and  possession,  the  trust  deed  of 
that  date  did  not  pass  to  Sparbawk  such  title 
as  could  support  this  action.  The  court  gave 
this  Instruction,  but  told  the  Jury,  In  the 
course  of  the  charge,  that  Sparhawk  must 
prove  ownership  of  the  lumber  levied  on  and 
sold  at  the  date  of  levy  and  sale,  and  that 
he  claimed  title  through  Levering,  and  that, 
if  Levering  was  not  the  owner  at  the  date  of 
the  assignment  to  Sparhawk,  no  title  passed 
to  Sparhawk  under  said  deed.  Defendant 
excepted  because  the  court  did  not  give  the 
charge  in  the  language  requested.  It  Is  not 
required  that  the  Instruction  asked  for 
should  be  given  in  the  language  used.  It  Is 
sufficient  if  the  substance  is  given.  (4)  De- 
fendant's fourth  request  was,  that  Levering 
having  attempted  to  show  tiOe  to  May  5, 
1891,  for  such  lumber  as  was  then  on  the 
yard,  and  having  allowed  other  lumber 
made  after  that  time  to  be  mixed  with  It,  or 
placed  on  the  same  yard,  and  not  having 
proved  that  the  lumber  levied  on  was  part  of 
the  lumber  that  was  on  the  yard  on  May  5, 
1891,  then  he  cannot  recover.  The  court 
gave  this  charge,  but  modified  It  as  follows: 
That  Levering  having  attempted  to  show 
titie  to  May  5,  1891,  for  such  lumber  as  was 
then  on  the  yard,  and  having  allowed  other 
lumber  made  after  that  time  to  be  mixed 
with  it,  or  placed  on  the  same  yard,  he  can- 
not recover  unless  he  has  proved  that  the 
lumber  levied  on  was  part  of  the  lumber  that 
was  on  the  yard  on  May  5,  1891,  or  that  he 
was  the  owner  of  all  the  lumber  on  the  yard. 
Defendant  excepted,  Insisting  that  there  was 
no  testimony  tending  to  show  that  the  lum- 
ber levied  on  was  in  the  yard  May  6,  1891. 
This  exception  was  not  urged  on  the  argu- 
ment before  us.  The  question  at  issue  was: 
Who  owned  the  lumber  at  the  time  it  was 
seized?  Who  was  In  possession  of  It?  There 
was  evidence  that  Levering  had  bought  from 
Stelnhelper  all  the  lumber  on  the  yard  on 
May  6,  1891,  and  had  then  leased  the  land 
where  it  was  piled.  It  was  further  In  evi- 
dence that  all  the  Inmber  subsequently  put 
upon  that  yard  by  Stelnhelper  was  put  there 
by  Levering,  and  into  his  possession.  Lev- 
ering himself  testified  that  the  lumber  lev- 
led  on  was  Sparhawk's,  that  he  bad  assigned 
It  to  him.  (5)  Defendant's  fifth  request  was 
that  the  deed  of  trust  from  Levering  to  Spar- 
hawk was  too  Indefinite  In  Its  description  of 
the  property  conveyed  to  Include  this  lum- 
ber In  Cumberland  county,  N.  O.  The  court 
declined  to  give  this  Instruction,  and  the  de- 
fendant excepted.  The  description  in  the 
deed  referred  to— "all  the  real  estate,  and 
also  all  the  goods,  chattels,  and  effects  and 
property  of  every  kind,  real,  personal,  and 
mixed,  of  the  said  William  A.  Levering"— la 
aa  comprehensive  as  it  could  be  made.  We 
•ee  no  error  here. 


Having  thus'  disposed  of  the  defendant's 
exceptions,  we  conclude  that  no  incompetent 
evidence  was  admitted,  and  no  error  was 
committed  In  the  charge,  and  therefore  that 
the  fact  is  properly  established  by  the  find- 
ing of  the  Jury  that  the  plainUCT  Spariiawk 
was  the  owner  of  the  lumber  levied  on  and 
sold  by  defendant  sheriff.  That  being  true, 
the  plaintiff  Sparhawk  was  entitied  to  dam- 
ages. The  Jnry  found  the  amount  of  such 
damages,  and  there  was  no  exception  relat- 
ing to  that  matter.  The  third  issue  did  mot 
concern  the  appellant    No  error. 


016  N.  C.  242) 
BXUM  T.  BAKSB. 
(Supreme  Court  of  North  Carolina.     Nov.  20, 
1894.) 

FOKECUMIUBI  or  MORTQAOX — WbIT  Or  ASSIBT- 

ANCB— Tax  Salb. 

1.  A  purchaser  at  foreclosure  is  not  entitied 
to  a  writ  of  assistance  against  one  in  possession 
of  the  land  under  a  tax  deed,  who  was  not  a 
party  to  the  action,  or  privy  to  any  party  thereto. 

2.  Where,  during  the  life  of  a  mortgage,  a 
tax  is  levied  on  the  land,  the  assignee  of  the 
mortgage,  under  an  assignment  for  the  ben- 
efit of  the  mortgagee's  creditors,  who  bought 
the  land  at  the  foreclosure  sale,  is  not  a  par- 
chaser  withont  notice,  within  Act  1891,  c.  391, 
authorizing  the  sale  of  land  for  taxes  in  arrears 
for  the  years  from  1881  to  1886,  inclusive,  but 
provides  that  the  act  shall  not  affect  "purchas- 
ers without  notice." 

Appeal  from  superior  court,  Greene  coun- 
ty; Brown,  Judge. 

Action  by  Joslab  Bxum  against  Bryant 
Baker  to  foreclose  a  mortgage.  At  the 
foreclosure  sale  the  land  was  bought  by 
plaintiff,  who  applied  for  a  writ  of  assist- 
ance to  remove  Jasper  Baker  from  the  poa- 
session  of  the  land.  The  writ  was  allowed, 
and  Jasper  Baker  appeals.      Reversed. 

J.  B.  Batchelor  and  Swift  Galloway,  for 
appellant    Oeo.  M.  Lindsay,  for  app^ee. 

AYMRT,  J.  It  Is  found  as  a  fact  by  tlia 
court  below,  upon  petition  for  a  writ  of  a» 
sistanoe  and  the  answer  thereto,  with  ex- 
hibits, that  the  defendant  Jasper  Baker 
bought  the  tract  of  land  In  controversy  on 
the  5th  of  December,  1894,  when  sold  for 
taxes  due  for  the  year  1886  by  Sugg,  tax 
collector,  acting  imder  the  law  of  1881 
(chapter  391),  and  that  on  failure  of  the 
own«-  to  redeem  he  tocUL  title  toe  said  land 
from  said  tax  collector  on  December  6,  1893, 
"entered  and  acquired  possession  under  the 
same,  and  has  lived  thereon  ever  since." 
The  question  of  the  surrender  of  possession 
by  the  defendant  Bryant  Baker,  or  his  evic- 
tion. Is  no  longer  an  open  one.  It  appears 
as  a  fact  that  there  was  a  change  of  posses- 
sion from  Bryant  to  Jasper  Baker.  How  It 
was  effected,  we  do  not  know,  and  therefore 
the  fact  that  Bryant  Baker  has  craitlnaed  to 
live  with  the  new  occupant  la  not  material, 
nor  is  it  material  what  relation  the  two  sus- 
tain to  each  other.  The  oontroversy  hlngea  19- 


Digitized  by  V^jOOyiC 


if.  6.) 


EXUM  e.  BAESB. 


449 


on  the  <iuostlon  whether  the  defendant  Jasper 
Is  In  privity  with  the  original  mortgagees  of 
Bryant  Baker.  Dale  Bros.,  or  their  assignee, 
the  plaintiff.  Exam,  or  holds  adversely  to 
Bxum.  The  lien  of  the  tax  on  the  land.  If  It 
be  a  Hen  at  all,  as  against  a  person  without 
notice,  is  generally  superior  to  the  right  of 
either  mortgagor  or  mortgagee.  Wboten  y. 
Sngg,  114  N.  G.  295,  19  S.  B.  148.  Hence, 
It  Is  ordinarily  the  duty  of  the  mortgagee— 
certainly,  on  failure  of  the  mortgagor  to 
discharge  such  lien— to  avail  himself  of  the 
privilege  given  him  by  statute  (Code,  f  3700), 
and  save  his  security.  If  the  assignee  of 
the  mortgagee  negligently  suffered  another 
to  acquire  a  superior  right  by  purchasing  at 
a  tax  sale,  he  cannot  complain  of  conse- 
quences which  naturally  followed.  If  the 
Uen  for  tax  was  superior,  Jasper  Baker 
acquired,  on  the  expiration  of  the  time  allow- 
ed for  redemption,  and  the  execution  of  a 
deed  by  the  tax  collector,  a  better  title, 
legal  and  equitable,  than  that  of  mortgagor 
or  mortgagee.  But  whether  Jasper  Baker, 
Huder  the  circumstances,  acquired  a  better 
•r  a  worse  title,  he  at  all  events  obtained 
possession,  and  is  not  In  privity  with  mort- 
gagor, mortgagee,  or  the  assignee  of  the 
latter,  since  he  was  not  a  party  to  the  orig- 
inal foreclosure  proceeding,  nor  does  he 
claim  through  or  under  any  such  party. 

A  writ  of  assistance  is  only  granted  (as 
was  said,  in  effect,  by  the  court  In  Knight 
T.  Houghtalllng,  M  N.  C.  40S)  when  land  has 
been  sold  under  a  decree,  and  the  tore- 
tenant,  or  some  one  holding  in  privity  with 
bim,  refuses  to  STurender  possession.  Jas- 
per Baker,  being  a  stranger  to  the  original 
foreclosure  proceeding,  at  least  claims,  if  he 
does  not  hold,  by  another  and  an  adverse 
right.  It  does  not  appear  that  he  acquired 
the  possession  from  Bryant  in  such  manner 
•a  to  subject  him  to  the  estoppel  of  the  de- 
cree. If,  therefore,  it  be  conceded  that  the 
tax  assessed  in  1886,  after  the  execution  of 
the  mortgage  deed  In  1875,  and  before  the 
assignment  to  the  plaintiff,  Eixum,  as  trus- 
tee for  them  and  their  creditors,  in  1888, 
was  not,  without  direct  notice  to  said  trus- 
tee, a  superior  lien,  under  Act  1891,  c.  891, 
to  that  of  the  mortgage  or  decree  of  fore- 
dosure,  the  plaintiff  would  still  have  failed 
to  establish  clearly  his  right  to  a  writ  of  as- 
sistance against  a  person  who  has  acquir- 
ed the  possession,  and  was  not  a  party,  or 
In  privity  with  any  party,  to  the  suit  for 
foreclosure.  Knight  v.  Houghtalllng,  supra; 
Coor  V.  Smith,  107  N.  C.  430,  11  8.  B.  1089. 
It  seems  to  be  established  by  the  weight  of 
authority  In  the  courts  of  this  country- 
First,  that  ,the  writ  of  assistance  can  be 
Issued  only  against  parties,  or  persons  In 
privity  with  parties,  who  have  been  con- 
dnded  by  a  decree,  and  yet  refuse,  after  no- 
lice^  to  let  purchasers  at  a  Judicial  sale  un- 
T.20s.£.no.  13—29 


der  such  decree  Into  possession  (Terrdl  v. 
Allison,  21  Wall.  291;  Howard  v.  Bond,  42 
Mich.  ISl,  3  N.  W.  289;  Howard  v.  Railroad 
Co.,  101  U.  S.  849) ;  and,  second,  that  a  ques- 
tion of  title  will  not  be  tried  on  an  applica- 
tion for  that  writ  (Barton  v.  Beatty,  28  N. 
J.  Eq.  412)  as  against  persons  in  possession, 
claiming  advf-rsely,  and  not  bound  by  the  de- 
cree of  sale  (Wilson  v.  Polk,  51  Am.  Dec. 
152,  note). 

It  Is  perhaps  sufficient  to  determine  that 
the  writ  of  assistance  was  erroneously  is- 
sued In  this  case  against  a  stranger  to  the 
Judgment  heretofore  rendered  in  the  cause  In 
which  It  is  Issued.  But,  looking  solely  to  the 
construction  of  the  act  of  1891,i  under  which 
the  sale  for  tax  was  malde,  and  its  effect 
upon  the  right  of  the  parties,  we  must  note 
a  marked  discrepancy  in  the  facts  in  this 
case,  and  In  that  of  Moore  v.  Sugg,  114  N. 
C.  292, 19  S.  E.  147.  The  mortgage  was  exe- 
cuted by  Bryant  Baker  in  1875,  and  the  tax 
which  became  due  in  1886  constituted  a  lien 
superior  to  that  of  the  mortgage.  Wooten 
v.  Sugg,  supra.  The  assignee  who  took  for 
the  benefit  of  the  assignors  and  creditors 
was  in  no  better  condition  than  Dale  Bros., 
who  were  affected  with  notice  of  the  tax 
falling  due  while  the  lien  of  the  mortgage 
subsisted.  If  the  plaintiff  had  notice,  he 
did  not  rid  himself  of  the  effect  of  such 
notice,  or  the  duty  of  removing  the  incum- 
brance by  obtaining  a  decree  of  fOTeclosure. 
The  mortgagee  was  required  to  see  to  the 
discharge  of  the  tax  liens  as  they  fell  due. 
If  the  mortgagor  should  make  default  In 
the  payment,  or  submit  to  the  consequences 
of  his  neglect  to  do  so.  He  is  presumed  to 
have  known  that  the  tax  for  1888  was  not 
paid  when  he  conveyed  to  the  plaintiff  as 
trustee  In  1888,  and  that  It  ccmstltuted  a 
lien  which  it  was  competent  for  the  legis- 
lature to  revive  after  it  should  become  dor- 
mant The  plaintiff,  as  trustee,  was  af- 
fected with  the  same  notice,  because  It  was 
his  duty  also  to  see,  as  It  had  been  that  of 
his  assignor,  that  taxes  due  on  the  land 
were  discharged,  and  he  might,  by  reasona- 
ble Inquiry,  have  ascertained  that  the  mort- 
gagor had  failed  to  pay  them.  He  not  only 
failed,  we  must  suppose,  to  make  Inquiry 
before,  but  after,  the  sale  for  taxes,  and  be- 
fore the  time  for  redemption  had  expired. 
As  the  controversy  as  to  title  is  still  to  be 
settled,  we  deem  It  best  for  the  parties  that 
we  should  not  only  declare  that  It  was  error 
to  grant  the  writ  as  prayed,  but  that  we 
should  pass  upon  the  question  which  may 
still  arise  In  another  action.  The  prayer 
for  the  writ  of  assistance  should  have  been 
denied.    Biror. 


lAct  1891,  e.  891,  authorises  the  sale  of  land 
for  taxes  in  arrears  for  the  years  from  1881  to 
1886,  inclusive,  bat  provides  that  the  act  shaU 
not  affect  "purchftseni  without  notice." 
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(U5  N.  C.  236) 

BLiLIOTT  et  «L  T.  BITOO. 

(Supreme  C«art  ot  North  CaroUnm.     Not.  20, 

1804.) 

Ubort — Penaltt  roB  Bbbacb  of  Cohtbaot. 

A.  contract  for  the  shipment  of  cotton, 

under  which  advances  bearine  full  legal  interest 

were  made  to  defendant,  and  a  penalty  was  to 

be  paid  hj  him  on  failure  to  make  the  shipment, 

will  not  be  declared  usurious,  in  the  absence  of 

evidence  showing  that  the  penalty  was  a  device 

to  secure  usurious  interest. 

Appeal  from  aaperlor  conrt,  Oreene  oomt- 
t7;  Brown,  Judge. 

Action  by  Elliott  and  another  against 
George  W.  Sugg  on  a  promissory  note  ex- 
ecuted to  plalntl£Cs  for  sums  due  on  a  con- 
tract for  the  shipment  of  cotton,  and  to  fore- 
close a  mortgage  transferred  to  plaintiffs 
as  collateral  security.  The  case  was  heard 
on  report  of  a  referea  Plaintiffs  had  Judg- 
ment for  the  amount  of  the  note,  and  for 
foreclosure  of  the  mortgage  if  the  Judgment 
was  not  paid  within  90  daya.  Defoidaat 
appeals.   Affirmed. 

Oeorge  M.  Lindsay,  for  appellant 

MacRAB,  J.  Tbere  -were  niuneroas  ck- 
ceptions  to  the  report  of  the  referee  beard 
before  his  honor  below,  who  adopted  and 
affirmed  the  several  findings  of  fact,  and 
found  other  and  further  facts  as  a  foundsr 
tlon  of  the  Judgment  rendered,  but  there 
were  no  exceptions  to  the  findings  of  the 
judge.  The  simple  entry  Is,  "Defendant 
Sugg,  appealed  to  the  supreme  court,"  and 
the  record  Is  sent  up  without  any  assign- 
ment of  errors  as  made  by  his  honor.  The 
plaintiffs  would  be  entitled  to  have  the  Judg- 
ment affirmed.  We  may  say  that,  upon 
examination  of  the  record  and  the  excep- 
tions before  the  referee,  we  find  the  principal 
contention  to  be  that  it  was  error  to  have 
found  that  the  puri>ose  and  lntentl(Hi  of  the 
plaintiffs  In  entering  Into  said  contract  was 
the  prosecuting  their  business  as  cotton  fac- 
tors and  commission  merchants,  and  not  to 
evade  the  usury  laws  of  this  state,  and  ob- 
tain a  larger  rate  for  the  use  of  money  ad- 
vanced than  that  fixed  by  law  upon  special 
contract  at  8  per  cent  And  the  ground  of 
plaintiffs'  contention  is  that  there  was  no 
testimony  to  support  this  finding.  Upon  ex- 
amlnatl<»i  of  the  evidence  sent  up,  we  think 
iben  Is  evidence  tending  to  establish  the 
truth  of  the  finding  of  the  purpose  of  the 
plaintiffs  In  making  the  cwitracts,  in  the 
contracts  themselves,  which  set  forth  the 
objects  in  view.  And  the  evidence  tends  to 
establish  the  second  proposition,  that  there 
was  no  Intent  to  evade  the  usury  laws.  In 
the  fact  that  no  usury  was  charged  upon  the 
advances  made  by  plaintiffs  to  defendant 
unless  It  be  that  the  provision  In  the  writ- 
ten contract  for  the  payment  of  a  penalty 
for  failure  to  ship  the  cottcn  which  the  de- 
fendaat  extracted  to  ship  to  plaintiffs  bad 
in  Itself  the  taint  of  usury.   This  point  was 


incidentally  before  this  conrt  in  ArrlngtiHi 
T.  Goodrich,  95  N.  C.  402,  but  was  not  nec- 
essary to  be  decided.  Reference  was  taere 
made  to  Matthews  v.  Coe,  70  N.  Y.  239, 
where  It  is  said  that:  "Such  an  arrangement 
was  not  necessarily  usurious,  to  be  so  ad- 
judged on  the  face  of  the  contract;  but  the 
intent  must  be  shown  to  secure  a  larger  In- 
terest on  the  loan,  and  this  a  device  rescHrted 
to  to  give  It  effect  In  the  absence  of  any 
micb  evidence  aliunde,  the  contract  must  be 
declared  legal  and  valid."  And  In  Cockle 
T.  Flach,  93  n.  S  341,  where  the  court  held 
that  such  provision  Is  not  so  conclusive  that 
the  court  ought  to  have  held,  as  matter  of 
law,  that  it  was  usury.    Affirmed. 


(115  K.  C.  41T) 
STREET  et  aL  v.  ANDREWS. 
(Supreme  Oourt  of  North  OaioUna.     N«t.  SO, 
1894.) 

COUKTEBCIiAIM— iNSaPBMDai*  TBABSAOTIOV— 

Habmlebs  Bbbob— DsposinoNS. 

1.  In  an  action  for  damages  by  maintaining 
an  obstruction  on  defendant^  land,  which  pre- 
vented the  free  flow  of  water  from  plaintiff's 
land,  a  counterclaim  that  plaintiff  placed  an  ob- 
struction on  her  land  whereby  water  was 
thrown  on  defendant's  land,  to  his  damage^  was 
properly  stricken  out 

2.  where  a  widow  and  her  chfldren  sued 
for  damages  to  her  land,  and  she  waa  permitted  to 
testify  as  to  the  ages  of  her  six  minor  children, 
such  testimony  waa  irrelevant  but  its  admis- 
sion was  no  ground  for  a  new  trial. 

3.  It  appearing  from  the  return  of  a  depo- 
sition that  it  was  taken  on  the  day,  at  the  plaice, 
and  by  the  person  designated,  that  the  answers 
are  on  a  separate  dieet  attached  to  interroga- 
tories, but  not  at  the  end  of  eadi  one,  if  the 
whole  is  above  the  signature  of  the  commission- 
er. Is  immaterial. 

Appeal  from  superior  court,  Rnthorford 
county;   Armfield,  Judgei 

Action  by  N.  M.  Street  and  others  against 
D.  W.  D.  Andrews  for  damages  to  realty. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

McBrayer  &  Durham,  for  appellant 

CLAiRK,  J.  The  cause  of  acUon  alleged 
was  an  obstruction  placed  by  the  defend- 
ant on  the  upper  edge  of  his  land,  preventing 
the  free  flow  of  water  from  the  land  of  the 
plaintiff  just  above,  and  p<mdlng  It  back. 
The  counterclaim  attempted  to  be  set  up 
was  that  the  plaintiff  had  placed  an  ob- 
struction on  the  lower  edge  of  his  own  land, 
thus  diverting  water  which  was  thrown  upon 
and  water-sobbed  defnidant's  land.  These 
were  two  separate  and  distinct  tortL  The 
latter  did  not  "arise  out  of  the  transaction 
set  forth  in  the  complaint,"  nor  was  it  "con- 
nected with  the  subject  of  the  action." 
Code,  I  244  (1).  It  was  the  subject  for  an 
Independent  action,  and  was  properly  dia- 
allowed  as  a  counterclaim.  Bazemore  t. 
Bridgers,  105  N.  0.  191,  10  S.  B.  888. 

The  testimony  as  to  the  ages  of  the  minor 
plaintiffs  was  at  moat  irrelevant,  and,  as 
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Buch.  It  la  not  ^ound  for  a  new  trial,  unless 
it  could  be  seen  to  have  prejudiced  the  side 
objecting.  It  was  harmless  error.  GIoTer 
▼.  Plowws,  101  N.  0. 134,  7  8.  B.  679;  JAylag. 
ston  T.  Dunlap,  99  N.  C.  268,  6  8.  B.  200; 
McGowan  t.  RaUroad  Co.,  95  N.  C.  417; 
Clark's  Code  (2d  Bd.)  p.  586. 

The  counterclaim  having  been  properly 
ruled  out,  it  was  not  error  to  reject  the  evi- 
dence offered  to  show  the  water-sobbed  con- 
dition of  defendant's  land.  This  evidence 
could  have  no  bearing  upon  the  allegation 
of  damage  to  plaintiff's  land.  The  deposi- 
tion was  impn^erly  excluded.  The  return 
showed  that  it  was  taken  by  the  commis- 
Bioner  on  the  day  and  at  the  place  mentioned 
in  the  notice.  There  waa  no  evidence  offer- 
ed that  It  was  not  taken  between  the  hours 
menticmed  in  the  notice,  and  there  is  no 
presumptica  that  it  was  not  It  appear- 
ing that  it  was  taken  on  the  day,  at  the 
place,  and  by  the  person  designated,  the 
presumption,  in  the  absence  of  evidence  to 
the  ccmtrary,  is  that  all  things  were  done 
righUy.  Gregg  t.  MaUett,  111  N.  O.  76,  16 
S.  B.  93a  Where  it  appears  that  the  depo- 
sition was  taken  on  the  day  named,  the 
presumption,  in  the  absence  of  evidence  to 
the  contrary,  Is  that  it  was  taken  between 
the  hours  named.  Dearman  v.  Dearman,  6 
Ala.  202.  If  the  answers  were  on  a  separate 
sheet  attached  to  interrogatories,  but  not 
Inserted  at  the  end  of  each  interrogatory, 
the  whole,  however,  being  above  the  sigrna- 
ture  of  the  commissioner,  it  does  not  so  ap- 
pear in  the  record  sent  here,  which  must 
govern  us.  But,  If  that  were  so,  and  was 
one  of  the  reasons  why  the  deposition  was 
rejected,  such  objection  waa  without  force, 
and  should  have  been  disallowed.  Downs  v. 
Hawley,  112  Mass.  237.  Since  there  must  be 
a  new  trial  for  the  rejection  of  the  deposi- 
tion, it  is  unnecessary  to  consid»'  the  ex- 
ceptions to  the  charge  and  for  refusal  of 
prayers  for  instructlixis,  as  a  somewhat  dif- 
ferent stata  of  facta  may  be  presented  on 
tlw  MXt  triaL    New  triaL 


die  N.  c.  M) 

If cDANIEL  T.  80URLOCE. 

(Bin  erne  Court  of  North  CarolCoa.     Nov.  20, 
1804.) 

CtAsa  on  Apfb.u<— RBviEBHoa— JuBT  TaiAL. 

1.  Code,  I  650,  requiring  a  copy  of  appel- 
lant's case  on  appeal  to  be  left  with  appellee, 
is  complied  with  by  a  serrice  of  the  original  in- 
stead of  a  copy. 

2.  Where  appellee's  exceptions  to  appel- 
lant's case  on  appeal  were  served  within  the 
statutory  Ave  days,  appellant  cannot  complain 
that  his  statement  waa  not  letnrned  within  five 
days  thereafter,  nnleas  bis  rights  were  preju- 
diced thereby. 

8.  Where  appellant  failed  to  apply  to  the 
ooort  to  settie  the  case,,  appellant's  statement, 
as  amended  by  appellee's  exceptions,  may  be 
taken  as  the  case  on  appeal. 

4  Where  reference  by  consent  was  vacated 
irithoat  objection,  and  at  the  next  term  the  case 


was  again  referred,  against  the  objection  oC 
both  parties,  such  reference  ii  compulsory,  en* 
titling  plaintifC  to  a  jury  trial. 

Appeal  from  superior  court,  Cumberland 
county;  Bryan,  Judge. 

Action  by  Tama  McDanlel  against  Q.  O. 
Scurlock  for  an  accounting  for  funds  In- 
trusted to  defendant  as  plaintiff's  guardian. 
The  case  was  heard  on  exceptions  to  the  re- 
port of  refereea  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

BamL  H.  MacRae,  for  appellant  Thoa.  H. 
Sutton,  fw  appellee. 

OLABK,  J.  The  appellee  cannot  complain 
that  the  appdlant's  original  'Statement  of 
case  oa  appeal"  waa  8erTi>d  on  him  Instead 
of  a  copy.  The  word  "copy,"  in  section  650 
ot  the  Code,  bears  no  audi  restricted  meaning. 
It  aimply  means  that  a  statement  of  appel- 
lant's case  on  appeal  must  be  left  with  the 
appellee,  so  that  he  may  scmtinlBe  It  at  hia 
leisure,  and  make  oat  his  exception*  thereto 
within  the  five  days  allowed.  Nor  can  the  ap- 
pellant complain  that  such  statement  waa  not 
returned  to  him  in  five  days,  irtien  the'a> 
pellee's  exceptions  were  in  fact  served  within 
the  statutory  five  days,  unless  it  appear  that 
the  appellant  was  Injured  In  his  rights  there- 
by. The  essential  points  are  the  legal  serv- 
ice in  ten  days  of  plaintiff's  statement  on  the 
appellee,  and  legal  service  In  five  days  of  ap- 
pellee's exceptions  or  his  counter  case  {Soma 
▼.  Smltii,  lOB  N.  0.  822,  U  EL  B.  878)  on  ap- 
pellajnt,  and  the  latter's  ai^llcation  to  the 
judge  to  settie  the  caaei  This  diligence  Is 
due  by  each  to  the  opposite  party. 

The  other  matters  above  Insisted  on  do  not 
affect  the  rights  ot  parties;  and  would  lead  us 
Into  the  realms  of  "red  tape,"  whither  we 
have  no  Indlnatlon  to  enter.  His  honor  has 
found  the  facta  on  the  oontrov«rted  que8ti(Ri 
of  service  of  case  and  counter  case,  as  it  waa 
his  duty  to  do.  Cummlngs  t.  Hoffman,  118 
N.  C.  267,  18  S.  B.  170.  Upon  such  findings 
It  appears  that  the  appellant  did  not  apply 
to  the  Judge  to  settie  the  case,  and  we  might 
take  his  "statement"  as  amended  by  the  ai>- 
pellee's  exceptions,  as  the  case  on  appeal 
RusseU  V.  Davis,  99  N.  a  115,  6  S.  B.  890; 
Owens  V.  Phelps,  92  N.  O.  231.  Or,  If  this 
would  be  complicated,  the  court  would  re- 
mand, that  the  case  might  be  properly  set- 
tled by  the  Judge.  Airlngton  v.  Arrington, 
114  N.  a  115, 19  &  B.  278;  Hinton  ▼.  Green- 
leaf  (at  this  t»m)  20  S.  B.  162.  But  an  ex- 
amination of  the  record  proper,  which  woul4 
control  the  "case  on  appeal,"  shows  error 
which  entities  the  appellant  to  a  new  triaL 
It  Is  true  that  a  consent  to  a  reference  ones 
given  cannot  be  withdrawn.  Armfleld  r. 
Brown,  70  N.  C.  27;  Perry  v.  Tnpper,  77  N. 
C.  413;  Flemmlnga  v.  Roberts,  Id.  416.  Hers 
the  plaintiff  asked  originally  for  a  reference 
and  it  was  made  without  his  excepting  there- 
to. But  it  appears  from  the  record  tiiat  at 
a  subsequent  term,— July,  1892,— the  referees 
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falling  to  a^ee,  the  <nrder  of  refereDoe  was 
stricken  ont  by  the  conrt  Neither  party  ex- 
cepted to  this.  At  November  term,  1892,  the 
court  re-referred  the  case  to  the  same  two 
referees  named  in  the  first  order  of  reference, 
adding  thereto  a  third.  To  this  new  order  of 
reference  both  parties  excepted.  It  was, 
therefore,  a  compulsory  reference.  In  such 
case  the  procedure  is  thus  stated  by  Bynum, 
J.,  In  Armfleld  y.  Brown,  70  N.  C,  on  page 
31:  "There  will  be  cases— those  Involving 
complicated  matters  '  >f  account  for  instance- 
where,  without  a  reference,  there  would  be 
a  failure  of  justice,  and  where,  if  the  parties 
refuse  consent,  the  reference  must  be  com- 
pulsory. In  such  cases,  if  demanded,  a  Jury 
trial  must  be  allowed  at  some  stage  of  the 
proceedings.  At  what  period  of  the  trial, 
must  be  determined  by  the  court  in  such 
way  as  wlU  be  most  conducive  to  the  ends 
of  Justice  and  a  speedy  and  final  determlnar 
tlon  of  the  controversy.  In  analogy  to  equity 
proceedings.  It  may  be  found  most  propo-  to 
order  a  Jury  upon  tli<<  coming  In  of  the  report, 
when  the  material  Issues  will  be  eliminated 
by  the  findings  of  the  facts  and  the  exceptions 
tha«to."  The  right  to  trial  by  Jury  does  not 
extend  to  questions  of  fact  passed  upon  by 
the  refoee  (Grant  v.  Hughes,  96  N.  O.  177, 
2  S.  B.  839;  Carr  v.  Askew,  94  N.  C.  194),  but 
only  to  Issues  of  fact  raised  by  the  pleadings 
and  designated  by  the  exceptions  (Yelverton 
V.  CJoley,  101  N.  0.  248,  7  8.  B.  672).  Where 
there  has  been  a  reference  by  consent,  or 
(which  is  the  same  iblng)  a  reference  without 
objection  by  the  party  seeking  afterwards  a 
Jury  trial,  if  the  Judge  sets  aside  the  report 
In  whole  or  in  part,  and  recommits  the  case, 
It  Is  still  a  consent  reference.  Morisey  v. 
Swlnson,  104  N.  O.  555,  10  S.  B.  754.  But 
in  the  present  case  the  order  of  reference  It- 
self was  stricken  out  without  objection,  and 
at  the  next  term  th<>  court  referred  the  case 
against  the  exception  of  the  partlea.  This 
made  It  a  compulsory  reference.  There  is 
error. 


MacRAB,  J. 
this  case. 


did  not  alt  on  the  hearing  of 


(m  N.  C.  U7) 

HABRIS  V.  OABBINOTON  et  at. 

(Supreme  Court  of  North  CSarollna.     Nov.  20i 
1S94.) 

Cass  on  Atpsai/— iMSTRDonoRa 

1.  Where  appellee  returned  a  counter  case 
as  a  statement  of  his  exceptions  to  appellant's 
ease,  and  such  counter  case  was  adopted  by  the 
oonrt,  it  constitutes  the  "case  on  appeal." 

2.  In  an  action  on  a  note,  where  defendant 
testified  that  he  signed  as  surety,  with  the 
knowledge  of  the  payee,  and  the  payee  testified 
to  the  contrary,  it  was  error  to  instruct  the 
jnry  that  If  they  believed  the  evidence  they 
■hoold  find  that  the  payee  knew  that  defendant 
signed  aa  a  surety. 

Appeal    from    superior    court,    Granville 
Gountr:  Boykin,  Judge, 


Action  by  Henry  W.  Harris,  Sr.,  against 
A.  S.  Oarrington  and  another  on  a  promis- 
sory notew  Verdict  and  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

T.  T.  Hicks  and  A.  A.  Hicks,  for  appel- 
lant    Edwards  &  Royster  and  J.  B.  Batcb- 

elor,  for  appellees. 

CIARK,  J.  The  appellee  returned  a  coun- 
ter case  as  a  statement  of  his  exceptions  to 
appellant's  case.  This  Is  often  conveotoit, 
and  sometimes  It  Is  the  only  mode  in  which 
the  appellee  can  IntelUgentiy  present  his  ob- 
JecUona  The  practice  has  always  been 
recognised  as  a  substantial  compliance  with 
the  statute.  State  v.  Gooch,  94  N.  C.  882; 
Home  V.  Smith,  105  N.  C.  822,  11  S.  B.  373; 
McDaniel  v.  Scurk>ck  (at  this  term)  20  &  B. 
451.  The  court  adopted  the  counter  caaeu 
We  must  therefore  take  It  as  the  "case  on 
appeal."  The  defendant  testified  that  be 
signed  the  note  as  surety,  and  that  fact  was 
known  to  the  payee  at  the  time.  He  then 
called  the  payee  (the  note  having  been  trans- 
ferred since  maturity  to  the  plaintiljT),  who 
testified  that  he  did  not  know  of  the  siu-ety- 
shlp  till  after  this  action  was  brought  The 
court  Instructed  the  Jury,  If  they  believed  the 
evidence,  to  find  the  issue  whether  the  surety- 
ship of  defendant  was  "known  to  the  payee 
at  the  time  of  signing  the  note"  In  the  af- 
flirmative.  There  being  a  conflict  of  evidence, 
this  was  error,  for  which  there  most  be  a 
new  trlaL 


(UE  N.  c.  no 
STATE  V.  COLLINS. 
(Supreme  Conrt  of  North  Carolina.    Nov.  20^ 

1894.) 
Criminai.  Law— Histrial— Foroert—  Variakob. 

1.  A  mistrial  In  a  case  not  capital  is  a  mat- 
ter of  discretion. 

2.  The  state  can  show  that  a  witness  whose 
name  was  W.  W.  Yass  was  commonly  known 
as  Major  Yass. 

3.  Where  the  indictment  <diarged  tiiat  the 
name  forged  was  Major  Yaas,  evidence  that 
the  signature  was  Maj.  Vase  was  no  variance^ 

Appeal  from  superior  court.  Wake  coun^; 
Bynum,  Judge. 

Frank  Collins  was  convicted  of  forgery, 
and  appeals.    Affirmed.     - 

3.  O.  L.  Harris,  for  appellant  The  Attor- 
ney General  and  W.  J.  Peele,  for  the  State. 

CLARK,  J.  A  mistrial  In  a  case  not  capi- 
tal is  a  matter  of  discretion.  State  v.  John- 
son, 75  N.  O.  123.  The  plea  of  former  Jeop* 
ardy  was  therefore  properly  overruled. 

The  second,  third,  and  fourth  exceptions 
are  without  merit  The  questiMis  objected 
to  were  asked  for  Identification.  It  was 
competent  for  the  state  to  show  tiiat  the 
witneas  whose  name  was  W.  W.  Yass  was 
commonly  known  as  Major  Yass.  The 
charge  In  the  bill  was  that  the  name  forged 
in  the  order  was  Major  Yass.  The  proof 
was  that  the  signature  waa  Maj.  Vaae.   Thto 
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la  Idem  aonans,  anS  no  rarlance.  State  t. 
Lane,  80  N.  G.  407.  Tbere  tbe  charge  was 
that  tlie  forged  ordor  purported  to  be  drawn 
by  J.  B.  Rnnklns  on  Dulks  &  Helker.  The 
proof  waa  that  the  name  of  the  party  whose 
•Ignatnre  was  forged  was  J.  B.  Rankin,  and 
the  name  of  the  firm  to  whom  It  was  pre- 
sented was  Helker  &  Dnts.  This  was  held 
In  an  oplnicm  by  Smith,  O.  J.,  no  variance, 
becaiise  "the  difference  Is  slight,  and  creates 
DO  micertalnty  as  to  who  were  meant"  As 
to  whether  MaJ.  Vase  and  Major  Yass  are 
idem  Booans  and  immaterial  variance  we 
find  nnmerons  cases  where  a  greater  dif- 
ference was  held  Immaterial  In  this  state: 
Rnnklns  for  Rankin,  and  Dulks  &  Helker 
for  Helker  &  Dnts,  nt  supra;  also  WlUls 
Fain  for  Willie  Fanes  (State  t.  Hare,  95  N. 
O.  6S2);  Deadema  for  Dladema  (State  r. 
Patterson.  24  N.  C.  346);  Michaels  for  Mlchal 
(State  T.  Houser,  44  N.  O.  410);  Anny  for 
Anne  (State  v.  Upton,  12  N.  O.  513);  Ha- 
wood  for  Haywood  (State  y.  Covington,  94 
N.  0.  913);  Susan  for  Susannah  (State  v. 
Johnson,  67  N.  C.  65).  In  other  states, 
among  many  names  held  idem  eonans,  and 
not  a  variance,  the  following  can  be  cited 
at  random:  Allesandro  and  Alexander  (Alex- 
ander T.  Com.,  105  Pa.  St.  1);  Anthron  and 
Antrum  (State  v.  Scurry,  3  Rich.  Law,  68); 
Bobb  and  Bubb  (Myer  v.  Fegaly,  39  Pa.  St 
429);  Brearly  and  Brailey  (People  v.  Gosch 
[Mlch-l  46  N.  W.  101);  Bert  Samrud  and 
Bem't  Sannerud  (State  v.  Sannerud,  88 
Minn.  229,  36  N.  W.  447);  Barnabas  and 
Barney  (McGregor  v.  Balch.  17  Vt  562); 
Beckwlth  and  Beckworth  (Stewart  v.  State, 
4  Blackf.  171);  Burdet  and  Boodet  (Aaron  ▼. 
State,  37  Ala.  106);  Guffee  and  Cuff  (SUte 
V.  Farr,  12  Rich.  Law,  24);  Conn  and  Corn 
(Moore  T.  Anderson,  8  Ind.  18);  Colbum  and 
Cobom  (Colbnm  t.  Bancroft,  23  Pick.  57); 
Doerges  and  Dlerkes  (Gorman  v.  Dierkes,  37 
Mo.  576);  DUlahlnty  and  Dlllaunty  (DU- 
iahnnty  v.  Davis  [Tex.  Sup.]  12  S.  W.  55); 
Elliott  and  Bllett  (Robertson  v.  Winchester, 
85  Tenn.  171,  1  S.  W.  781);  Fauntleroy  and 
Fontleroy  (Wllks  v.  State^  27  Tex.  App.  381, 
11  S.  W.  415);  Tebruary  and  February  (Wit- 
ten  V.  State,  4  Tex.  App.  70);  FayelvlUe 
and  FayettevUle  (U.  S.  v.  HI n man,  Baldw. 
292,  Fed.  Cas.  No.  16,370);  Foster  and  Faster, 
(Foster  v.  State,  1  Tex.  App.  633);  George 
Rooks  and  Geo.  W.  Rux  (Rooks  v.  State, 
85  Ala.  79,  3  South.  720);  Glddlngs  and 
Qldlnes  (State  v.  Lincoln,  17  Wis.  697); 
GIrous  and  0«roTix  (Glroos  t.  State,  29 
Ind.  93);  Heremon  and  Harrtman  (State 
V.  Bean,  19  Vt  630);  Haverly  and  Havely 
(State  V.  Havely,  21  Mo.  496);  J.  D.  Hub- 
ba  and  Joel  D.  Hubbard  (Gumm  v.  Hub- 
bard, 97  Ma  311,  U  a  W.  61);  Isah  and 
Islah  (Bills'  Adm'r  v.  Merrlman,  6  B.  Mon. 
291);  Jefferds  and  Jervals  (Com.  v.  Brlgham, 
147  Mass.  414,  18  N.  B.  167);  Kay  and  Key 
(Diddnson  v.  Bowers,  16  Bast  112);  KeaU- 
her  and  Keolhler  and  Kelhler  (MQIett  v. 
Blake.  81  Me.  631,  18  Aa  293);  KreUy  and 


Kr^ts  and  Crltz  (Kreltz  v.  Behrensmeyer,  125 
111.  141,  17  N.  B.  232);  Lebering  and  Lebrum 
(Ketland  v.  Lebering,  2  Wash.  O.  C.  201,  Fed. 
Cas.  No.  7,744);  lAwscm  and  Lossene  (State 
T.  Pullens,  81  Mo.  887);  Leaphardt  and  Leap- 
hat  (Leapbardt  t.  Sloan,  5  Blackf.  278);  T.  C. 
Lucky  and  C.  C.  Lucky  (Brown  v.  State,  82 
Tex.  124);  Mary  Etta  and  Marietta  (Goode  v. 
State,  2  Tex.  App.  520);  Mlnner  and  Miner 
(Jackson  v.  Boneham,  15  Johns.  226);  Mc- 
Laughlin and  McGlof'Un  (McLaughlin  V.  State, 
62  Ind.  476);  Marres  and  Mara  (Com.  v.  Stone, 
103  Mass.  421);  Monsner  and  Mosuser  (Rnd- 
dell  V.  Mozer,  1  Arlt.  503);  Nuton  and  New- 
ton (Newton  y.  Newell,  26  Minn.  529, 6  N.  W. 
S4C);  PlHp  and  Philip  (Taylor  v.  Rogers,  1 
Minor  [Ala.]  197);  Petterson  and  Patterson 
(Jackson  v.  Cody,  9  Cow.  140);  Petrle  and  Pe- 
tris,  almost  this  very  sound,  "e"  for  "s"  (Pe- 
trle V.  Woodworth,  3  Caines,  219);  Preyer 
and  Prior  (Page  v.  State,  61  Ala.  16);  Rae 
and  Wray  (3  U.  C.  Law  J.  69);  Shafer  and 
Shaffer,  also  similar  to  the  sound  here  (Rowe 
y.  Palmer,  29  Kan.  337);  Shields  and  Sheala 
(3  Luz.  Leg.  Obs.  174);  Stafford  and  Stratford 
(Wilson  y.  Stafford,  2  Chit  355);  Sunderland 
and  Sandland  (Sandland  v.  Adams,  2  How. 
Pr.  98);  St  Clair  and  Sinclair  (Rlvard  y. 
Gardner,  89  111.  129);  Storrs  and  Stores  (Peo- 
ple V.  Sutherland,  81 N.  T.  1);  Sofira  and  So- 
fia (Owen  y.  State,  7  Tex.  App.  329);  Tin- 
marsh  and  Tidmar^CHoman  v.  Tlnmarsh,  11 
Moore.  231);  Usrey  and  Usury  (Gresham  y. 
Walker,  10  Ala.  370);  Whyneard  and  Win- 
yard  (Rex  y.  Foster,  Russ.  &  R.  412);  Zeme- 
riah  and  Zimrl  (Ames  v.  Snider,  65  111.  490). 
In  Gooden  y.  State,  55  Ala.  178,  the  name  at- 
tempted to  be  forged  was  Thweatt  The  tor- 
gery  had  It  Threet  The  conviction  was  sus- 
tained. This  Indictment  being  for  frargery.  It 
was  not  so  necessary  that  the  forgery  should 
have  been  "calculated  to  deceive  and  did  de- 
ceive." That  applies  to  obtaining  goods 
under  false  pretenses.  The  forgery  may  be 
awkward  or  clumsy.  The  party  la  guilty  if 
there  is  the  fraudulent  Intent  to  deceive  by 
a  forged  paper,  though  the  forgery  is  detect- 
ed. 8  Am.  &  Eng.  Enc.  Law,  462.  It  is  not 
essential  that  any  one  should  be  actually  de- 
frauded. In  the  present  case  his  honor  prop- 
erly charged  the  jury  that  "if  they  believe 
that  the  perscn  referred  to  in  the  bill  as  Ma/. 
Jor  Vass  was  W.  W.  Vass,  and  that  the  order 
written  MaJ.  Vase  was  presented  by  the  de- 
fendant for  the  purpose  of  procuring  the 
ham,  and  that  he  was  attempting  to  induce 
the  belief  that  W.  W.  Vass  was  the  one  who 
signed  the  order,  the  spelling  MaJ.  Vase 
would  not  be  a  fatal  variance^".   No  error. 


(US  N.  c.  324) 
BENBOW  y.  COOK. 
(Snprema  Conrt  of  North  Carolina.    Nov.  20. 

1894.) 

Oboanizattom   or   Cobporatioh  —  Vaudit!  — 

Btogeholdsrs'  Hketino — NoTios— Validity 

o»  Proceboikob — Cokpobatb  Powebs. 

1.  The  acceptance  of  a  franchise  conferred 

by  statute  is  auffldently  evidenced  by  the  alg* 


Digitized  by  V^jOOQIC 


454 


SOUTHBASTBBN  BBPOBTBR,  Vol.  2a 


(N.  a 


natures  of  aU  the  stockholders  to  the  articles  of 
agreement 

2.  Compliance  with  Code,  f  665,  requiring 
the  first  meetinK  of  a  corporation  to  be  called 
b7  notice  signed  by  one  or  more  of  the  incor- 
porators, is  nnnecessary  if  the  meeting  is  at- 
tended 07  all  the  stoctuiolders. 

3.  The  proceedings  of  a  meeting  not  called 
in  the  manner  prescribed  by  law  may  be  rati- 
fled  by  aU  the  absent  stockholaers. 

4.  The  proceedings  at  a  meeting  attended 
by  all  the  stockholders  and  officers  are  valid, 
though  the  minutes  were  not  recorded  and 
signed  until  after  the  meeting. 

5.  A  corporation  composed  of  three  stock- 
holders wiU  be  estopped  to  disaffirm  a  deed  exe- 
cuted by  one  stocKholder  as  secretary  and 
signed  by  one  other  stockholder. 

6.  When  a  corporate  deed  recites  that  it  Is 
sealed  with  the  corporate  seal,  it  will  be  pre- 
sumed that  what  purports  to  be  a  seal,  placed 
after  the  officer's  name,  was  the  seal  of  the 
corporation. 

7.  A  priTate  corporation  may  dispose  of  its 
property  without  express  authority  from  the 
le^slatnre. 

8.  A  mortgage  deed  of  corporate  property  is 
not  an  executory  contract  within  the  meaning 
of  Code,  i  683,  limiting  the  liability  of  corpora- 
tions under  executory  contracts. 

Appeal  from  gnperlor  court,  Guilford  coun- 
ty; Sherford,  Judge. 

Action  by  D.  W.  C.  Benbow  agralnst  John 
W.  Cook  to  recover  imssesBion  of  personal 
property.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Ii.  M.  Scott,  for  appellant  Scbenck  & 
Schenck  and  W.  W.  Fuller,  for  appellee. 

AVBRT.  J.  If  the  corporation  never  had 
any  lawfnl  existence,  as  the  defendant  con- 
tends, of  course  it  did  not  authorize  the  exe- 
cution of  a  mortgage  some  months  after  it 
1b  claimed  that  it  was  duly  organized.  The 
statute  (Code,  {  677)  provides  that  "any  num- 
ber of  i>ersons  not  less  than  three,  who  may 
be  desirous  of  engaging  in  any  business  not 
unlawful,  except  building  railroads  or  bank- 
ing or  insurance,  at  any  place  within  the 
state,  may  if  it  please  them  become  Incor- 
porated in  the  manner  following,"  etc.  It 
seems  that  three  persons,— Amos  Ragan,  O. 
S.  Causey,  and  R.  B.  Causey,— as  the  sole 
corporators  of  a  manufacturing  company, 
having  10  shares  each,  signed  articles  of 
agreement  before  the  clerk  of  the  superior 
court  of  Guilford  county,  which  were  duly 
recorded.  Having  complied  with  the  re- 
quirements as  to  the  form  of  the  articles  of 
agreement,  and  caused  the  proper  record  to 
be  made,  the  three  persons  named  as  sole 
corporators  became  a  body  politic  for  the 
purposes  set  forth  In  the  agreement  Id.  H 
878,  679.  When  corporate  powers  are  grant- 
ed by  a  special  Instead  of  a  general  act  of 
the  legislature,  there  must  be  evidence  of 
acceptance  by  the  corporators,  and  com- 
pliance with  all  conditions  precedent  pre- 
scribed by  law.  In  order  to  show  affirma- 
tively that  the  corporation  is  lawfully  organ- 
ized. But  in  our  case  every  corporator 
affixed  his  hand  and  seal  to  the  articles  of 
agreement  recorded,  and  by  such  sigrnature 
and   the  recordins  of  the  Instrument  be- 


came Invested  with  all  of  the  powers  whldi 
It  was  c<Mitemplated  by  law  to  confer  in  such 
cases.  Id.  |  679.  Private  corporations  are 
formed  when  the  necessary  contractual  re- 
lations are  created  between  the  persons 
clothed  by  law  with  the  powers  of  a  body 
politic.  1  Mor.  Corp.  24^  The  existence  of 
the  company  depends  upon  the  fact  of  the 
acceptance  of  the  privilege  (1  Mor.  Corp.  26); 
and  It  was  evldentiy  the  intent  of  the  legis- 
lature that  the  signature  to  the  articles 
should  be  deemed  an  acceptance,  leaving  no 
other  condition  precedent  to  be  performed, 
except  the  recording,  this  being  a  substan- 
tial compliance  with  the  requirements  of  the 
law.  1  Mor.  Corp.  32,  33,  27  et  seq.  In 
such  cases  the  corporators  are  usually  con- 
stituted only  a  quasi  corporation,  "whose 
sole  function  Is  to  bring  Into  existence  the 
corporation  consisting  of  the  real  body  of 
stockholders."  But  in  our  case  the  tAgnaa 
of  the  certificate,  as  appears  from  the  re- 
corded articles  of  agreement,  were  not  only 
the  sole  corporators,  but  the  only  stockhold- 
ers, and  as  between  themselves  constituted 
a  corporate  body,  wanting  only  formal  or- 
ganization In  order  to  transact  business  with 
the  public. 

The  law  Intending  to  protect  the  rights  of 
minorities  requires  that  notice  of  the  meet- 
ings of  the  stockholders  of  a  corporation 
shall  be  given  to  every  person  who  holds  a 
share  of  stock,  and,  If  no  other  mode  of 
notification  be  provided  In  the  charter  or 
by-laws  of  a  company,  or  by  statute,  ex- 
press notice  must  be  given.  The  owner  of 
every  unit  of  interest  constituting  a  part  of 
the  aggregate  body  of  stock  is  entitied  to 
the  opportunity  which  due  notice  affords  him 
of  protecting  it  by  being  present  and  partici- 
pating in  meetings.  1  Cook,  Stock,  Stockh. 
&  Corp.  Law,  {  S74.  The  reason  for  this 
rule  is  plainly  met,  so  far  as  the  organisa- 
tion of  the  company  is  concerned,  when  It 
appears  that  all  of  the  stockholders  as- 
sented to  the  call  of  the  meeting,  partici- 
pated In  it,  and  acquiesced  in  its  consequen- 
ces afterwards.  The  state  has  not  complain- 
ed or  taken  any  steps  to  question  Its  rights 
or  annul  its  powers  as  a  body  politia  If 
we  concede  that  section  665  of  the  Code  was 
intended  to  apply  in  such  a  case  as  this,  the 
only  purpose  of  the  legislature  in  enacting 
It  was  to  provide  that  vrerj  corporator 
should  have  notice  of  the  time  and  place  of 
a  meeting  for  organization.  There  was  no 
necessity  for  proving  a  compliance  with  the 
statute  when  every  person  Interested  had  ex- 
press notice  and  participated  in  the  meet- 
ing. Ang.  &  A.  Corp.  {  492.  The  strict  re- 
quirements as  to  notice,  being  intended  to  pro- 
tect stockholders,  may  be  waived  by  tbem, 
and  when  they  do  waive  them  "the  meet- 
ing and  all  proceedings  are  as  valid  as  they 
would  be  had  the  full  statutory  notice  been 
given."  1  Cook,  Stock,  Stockh.  &  Corp. 
Law,  f  599.  It  is  always  presumed  that  no- 
tice is  given,  and  that  any  meeting  of  which 
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a  minute  Is  found  in  tlie  proceedings  of  the 
stockboldera  of  a  corporation  was  regnlarly 
and  lawfully  held.  Id.  i  000.  Whm  a  par- 
ty assumes  the  burden  ot  showing  Irregn- 
larltr,  and  actually  shows  that  the  meeting 
for  organization,  or  any  subsequent  one,  was 
not  called  in  the  manner  prescribed  by  law 
or  the  by-laws  of  the  company,  the  action  of 
the  meeting  will  nevertheless  be  declared 
valid,  when  it  appears  that  every  stockholder 
who  did  not  participate  in  the  meeting  rati- 
fied its  action  afterwards.  Stntz  v.  Hand- 
ley,  41  Fed.  531;  Nelson  v.  Hubbard,  90  Ala. 
238,  11  South.  428;  CampbeU  v.  Mining  Co., 
61  Fed.  1.  If  the  three  directors— Amos  Ra- 
gan,  O.  S.  Causey,  and  R.  B.  Causey— met  at 
High  Point  without  notice,  they  being  also 
the  holders  of  all  the  stock.  It  was  a  waiver 
of  the  requirement  of  the  by-law  that  such 
meetings  should  be  called  by  the  president 
or  a  majority  of  the  directors.  Nelson  r. 
Hubbard,  supra;  Jones  v.  Turnpike  Co.,  7 
Ind.  547.  Whether  the  directors  met  at 
Greensboro  or  High  Point,  and  whether  In 
pursuance  of  prevlona  notice  or  not,  is  im- 
material. If  In  fact  they  met  together  and 
agreed  to  create  the  indebtedness  and  au- 
thorize the  execution  of  the  mortgage  to  se- 
cure It  They,  as  stockholders  and  directors, 
constituting,  as  they  did,  the  whole  of  each 
body,  waived  objection  to  the  want  of  the 
notice  prescribed  by  the  by-law,  and  the 
failure  to  make  a  record  of  their  proceedings 
at  that  time  does  not  affect  the  validity  of 
their  actlMi.  Handley  v.  Stutz,  139  U.  a 
417, 11  Sup.  Ct  630.  The  sigiUng  of  the  min- 
utes at  another  time  would  not  affect  the 
validity  of  the  action  of  the  board.  If  In  fact 
all  three  met,  discussed  the  question  of  exe- 
cuting the  mortgage,  and  agreed  to  what 
was  afterwards  entered  od  the  minutes  and 
signed  by  them.  It  is  true  that  the  assent 
of  each  of  the  three,  obtained  at  different 
times  or  places,  to  a  certain  course  of  pro- 
ceeding, would  not  bind  them,  because  it 
would  not  be  the  action  of  the  directors  as 
a  collective  body;  but  U  as  a  body  they 
assembled  together  and  conferred,  in  taHag 
certain  action,  they  waived  all  objection  to 
IrxegularltieB,  though  the  meeting  may  have 
been  informal,  and  the  minutes  may  not 
have  been  then  recorded.  The  case  of  Duke 
T.  Markham,  106  N.  C.  131,  10  S.  B.  1017,  is 
clearly  distinguishable^  In  that  there  the 
stockholders  at  no  time  assembled  as  a  body* 
but  the  assent  of  each  individual  was  asked 
and  obtained  s^arately.  It  Is  not  contend- 
ed that  the  consent  of  each  Individual  has 
the  same  force  as  the  concurrence  of  all  as- 
sembled together,  given  after  an  opportuni- 
ty to  discuss  their  proceedings,  interchange 
views,  and  to  acqulie  benefit  of  such  con- 
sultatloni 

A  corporation  must  at  least  affix  its  seal 
to  such  instruments  as  would  be  invalid  If 
executed  by  a  natural  person  without  a  seaL 
I  Mor.  Prlv.  Corp.  |  338.  It  was  therefore 
essential  that  the  seal  should  be  affixed  to 


ttte  mortgage.  If  R.  B.  Causey,  the  secre- 
tary and  treasurer,  was  authorized  to  sign 
the  instrument,  as  agent,  it  will  be  presumed 
that  what  purported  to  be  a  seal  (and  would 
have  been  declared  sufficient  if  attached  to 
his  signature  as  an  individual)  was  the  seal 
of  the  corporation,  affixed  In  accordance 
with  the  recital  In  the  attestation  clause. 
2  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  722. 
That  clause  is  as  follows:  "In  testimony 
whereof,  the  said  party  of  the  first  part 
has  caused  this  deed  to  be  signed  by  its 
secretary  and  treasurer  and  two  stockhold- 
ers, and  sealed  with  Its  corporate  seal. 
[Signed]  R.  E.  Causey,  Secretary  and  Treas- 
urer. [Seal.]  O.  S.  Causey.  [Seal.]  R.  B. 
Causey.  [SeaL]"  The  deed  was  made  In 
the  name  of  the  corporation  (Crown  Mills), 
Inserted  in  the  body  of  it,  as  the  grantor, 
and  if  It  can  be  shown  that  R.  B.  Causey, 
the  secretary  and  treasurer,  was  the  agent 
of  the  company,  clothed  with  authority  from 
the  corporation  to  execute  a  mortgage  of  Its 
proper^,  the  form  of  attestation  adopted 
would  be  practically  that  approved  by  Cook, 
Stock,  Stockh.  As  Corp.  Law,  {  723,  note. 
But  It  la  contended  that  the  secretary  and 
treasurer  was  empowered  only  "to  execute 
the  company's  obligation  to  the  amount 
of  $12,000,  and  to  secure  the  same  by  ex- 
ecuting a  mortgage  on  machinery  now 
owned  by  the  company,"  whereas  the  mort- 
gage was  in  fact  given  to  secure  a  debt 
incurred  previously  by  O.  S.  Causey  for 
money  loaned  by  the  plaintiff  to  buy  the 
machinery,  afterwards  turned  over  to  the 
cort>oration  to  be  used  in  the  mills,  the 
seizure  of  whldi  on  several  executions  by 
the  defendant,  as  sheriff,  gave  rise  to  this 
controversy.  The  authority  given  was  to 
execute  the  company's  obligation,  without 
specifying  for  what  purpose  or  for  what 
consideration.  The  property  was  in  fact 
conveyed  to  secure  the  payment  of  the 
money  with  which  the  property  In  contro- 
versy was  bought  O.  S.  Causey  had  ob- 
tained the  money  from  the  plaintiff  to  buy 
the  machinery  for  a  company  to  be  there- 
after organized,  and  had  attempted  to  trans- 
fer the  title  to  the  machinery,  as  purchased, 
to  the  plaintiff.  After  the  formation  of  the 
corporation,  this  property  was  turned  otw 
to  It,  and  the  purpose  in  executing  the 
mortgage  was  to  secure  the  money  advanced 
to  buy  it  If  we  admit  that  it  is  questionable 
whether  there  was  any  obligation  on  th« 
part  of  the  corporation  to  pay  the  debt,  it 
must  nevertheless  be  conceded  that  every 
director  and  stockholder  had  notice  of  the 
execution  of  the  Instrument  by  the  secretary 
and  treasurer,  claiming  to  be  acting  as  agent 
of  the  company.  It  might  have  been  suffi- 
cient to  estop  them  to  show  that  with  notice 
of  the  execution  they  took  no  steps  to  dis- 
affirm the  mortgage  deed  (2  Mor.  Prlv.  Corp. 
S  631);  but  It  seems  clear  that  they  cannot 
disavow  the  act  of  the  agent  when  the  sig- 
natures of  two  are  appended,  puiportiuK  to 
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act  as  stockholders,  while  the  acent  himselt 
is  the  only  remaining  stockholder.  This  is 
not  a  question  as  to  the  ralldity  of  a  mort- 
gage deed.  It  is  conceded  that  the  subse- 
quent ratification  by  the  directors  or  stock- 
holders  of  an  invalid  deed,  or  one  not  in 
form  a  mortgage,  would  not  validate  it  so  aa 
to  create  a  lien  superior  to  any  other  lien 
attaching  in  the  Interval  between  the  exe- 
cution or  registration  and  the  ratification. 
But  in  our  case  the  ratification  is  accom- 
plished by  signing  before  the  delivery  or 
registration  of  the  deed,  and  it  is  registered 
In  snch  shape  that  its  validity  as  a  lien  can 
only  be  questioned  by  showing,  in  rebuttal  of 
the  presumption  of  authority,  that  the  agent 
purporting  to  act  was  not  in  fact  empowered 
to  do  so.  There  was  no  seal  attached  to  the 
paper  offered  In  Duke  v.  Markham,  supra, 
and  purporting  to  be  a  deed,  and  ratification 
would  not  have  made  it  a  mortgage  deed, 
wUle  no  act  of  the  company,  by  amendment 
or  otherwise,  could  have  made  it  relate  back, 
so  as  to  give  it  the  force  of  a  lien,  from 
registration,  superior  to  such  liens  as  at- 
tached when  it  stood  upon  the  record  in  its 
original  form.  ▲  private  corporation,  not 
charged  with  any  duty  to  the  public,  and 
not  quasi  public  in  its  character,  may  dis- 
pose of  its  property  (as  certainly  distin- 
guished from  its  franchise)  without  express 
authority  from  the  legislature,  by  virtue  of 
the  general  right  of  alienation  that  is  an 
incident  of  ownership  by  natural  or  artificial 
persona  4  Am.  &  Eng.  Bnc.  Law,  p.  238; 
Antletam  Paper  Co.  v.  Chronicle  Pub.  Co. 
(at  this  term)  20  S.  B.  366.  We  do  not  think 
that  this  is  a  case  in  which  the  statute  limit- 
ing the  liability  that  may  be  incurred  by 
executing  contracts  of  corporations  (Code,  i 
683)  appUes,  If  that  statute  be  still  in  force 
as  to  existing  suits.  Laws  1883,  oc.  84,  88a 
There  was  no  executory  contract  in  this 
case.  The  corporation  executed,  if  anytUng, 
a  mortgage  deed  conveying  its  property. 

For  the  reasons  given,  we  think  that  the 
Judge  below  erred  in  ruling  that  the  plain- 
tiffs are  not  entitled  to  recover  in  any  aspect 
of  the  evidence,  and  we  must  therefore  grant 
a  new  triaL 

(U6  N.  C.  T4«) 

8TATB  V.  KIOBR. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1894.) 

LaKOBNT— BVIDBNOS  — AKOtrMSSn  OF  Covmtj/— 

New  Trial. 

1.  In  a  prosecntion  for  larceny  of  liquor, 
testimony  as  to  marks  upon  the  barrels  contain- 
ing the  liquor  is  competent  to  prove  its  Identity. 

2.  It  is  not  improper  for  the  prosecuting 
counsel  to  comment  on  the  fact  that  defendant 
had  f^ed  to  introduce  witnesses  smnmoned  by 
him,  or  to  comment  on  the  fact  that  defendant 
had  failed  to  call  his  brother,  though  sammoned 
by  the  state,  to  prove  his  innocence. 

3.  The  refusal  of  a  trial  Judge  to  set  aside 
a  verdict  on  the  ground  that  there  was  no  evi- 
dence to  support  It  is  not  reviewable  nnless  the 
point  of  no  evidence  was  raised  before  the  case 
was  submitted  to  the  Jury. 


Appeal  from  superior  court,  Vorsyth  coun- 
ty; Whitaker,  Judge. 

Samuel  L.  Kiger  was  convicted  of  larceny, 
and  appeals.    AlHrmed. 

The  state  offered  the  following  evldeoce: 
Asa  Dunkins  testified  about  the  16th  of  Janu- 
ary, 1894,  he  had  seven  barrels  of  brandy 
stolen  from  his  place  in  Yadkin  county,  about 
three  miles  beyond  the  Shallow  Ford,  on  the 
Yadkin  river.  That  the  brandy  was  "block- 
ad&"  He  had  it  concealed  near  the  house, 
in  a  piece  of  woods,  part  of  it  in  i  hole  la 
the  ground,  about  22  miles  from  Winston. 
That  the  day  before  the  brandy  was  stolen, 
about  noon,  he  met  defendant  and  one  John 
Bolin  about  one  mile  from  Winston,  g«rfng  to- 
wards the  Shallow  Ford  in  a  two-horse  wag- 
on. That  the  brandy  was  taken  that  night. 
That  the  next  day,  when  he  missed  the  bran- 
dy, he  Instituted  search,  and  found  that  two 
two-horse  wagons  had  crossed  the  Shallow 
Ford,  left  the  main  road,  which  passed 
through  the  village  of  HuntsvUle,  and  turned 
off  along  a  byroad  through  Conrad's  planta- 
tion, stopped  near  who-e  the  brandy  was 
concealed,  and  there  were  signs  of  the 
brandy  having  been  rolled  out  to  the  wag- 
ons and  loaded.  That  near  the  place.  In 
Conrad's  field,  he  saw  where  the  team  had 
started,  and  near  by  fonnd  a  plow  handle 
had  been  brokm  off  of  a  plow.  That  he  fol- 
lowed the  trade  badt  to  the  main  road  at 
Shallow  Ford,  coming  towards  Winston, 
Where  other  vehicles  had  obliterated  the 
track.  That  the  next  day  he  came  to  Win- 
ston, procured  a  search  warrant,  and 
searched  defendants  house,  his  brother 
Thomas  Kiger's  house,  and  found  aa  empty 
barrel  with  a  sourwood  stopper,  that  he 
thotight  was  his,  in  Thomas  Kiger's  houses 
That  aft^wards  he  searched  the  premiaes  of 
Jack  ELlger,  a  brother  of  defendant's,  and 
Thomas  Kiger,  and  found  six  barrels  at  his 
brandy  concealed  In  a  gully  near  Jack  Kiger's 
house,  covered  up  with  pine  trees,  that  had 
been  cut  across  the  gnlly,  with  prints  show> 
ing  that  barrels  bad  been  rolled  from  Kiger's 
house  through  the  <AA  field  pines.  That 
Jack  Kiger  lived  one-fourth  <rf  a  mile  from 
the  Shallow  Ford  road,  between  Winston 
and  Shallow  Ford,  about  nine  miles  from 
Winston  and  three  miles  this  side  of  Lewte- 
TlUeu  That  he  knew  the  barrels  by  prlvata 
marks  upon  them.  They  w«e  his  barrels, 
and  were  filled  with  peach  and  apple  bran- 
dy, as  his  were.  This  evldoice  was  objected 
to  by  defendant  on  the  ground  that  the  In- 
dictment did  not  describe  the  barr^s.  E^- 
cepdOQ  overruled.  (Exception  1.)  Defend- 
ant excepted.  Defendant  Thomas  Kiger  and 
Thomas  Bolln  and  William  Bolln  were  In- 
dicted together,  but  the  other  three  defend- 
ants had  not  been  taken,  and  S.  L.  Kiger 
was  alone  In  triaL  WlUlam  Bevll  testified 
that  the  evening  befcsre  the  brandy  was  tak- 
en he  saw  defendant  and  John  Bolln  pass 
along  the  Shallow  Ford  road,  going  toward 
Shallow  Ford,  in  a  two-borse  wagon.    Ser- 
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eral  witnesses  teetifled  that  all  four  of  the 
defendants  passed  tbrougt)  LewlsviUe  about 
8  o'clock  of  tbe  night  the  brandy  was  taken. 
Stopped  at  a  store.  Left  the  wagon  In  the 
road.  Bought  crackers  and  sardines,  and 
had  a  bottle  and  took  a  drink,  and  left 
There  was  evidence  that  two  wagons  passed 
a  house  about  100  yards  from  Shallow  Ford, 
coming  towards  Winston,  about  1  or  2  o'clock 
at  night,  same  night  brandy  was  stolen. 
That  two  men  were  walking.  The  wagon 
appeared  to  be  loaded,  and  was  covered  with 
sheets  or  quilts.  That  one  of  the  parties 
walking  called  to  the  driver  of  the  firont  wag- 
on to  hurry  up;"  it  was  gutting  d d  late. 

A.  wagoner  testified  that  two  wagons  appear- 
ing to  be  loaded  passed  his  camp  near  Lewis- 
vllle.on  the  Shallow  Ford  road,  going  towards 
Winston,  about  2  o'clock,  on  the  night  of  tbe 
theft,  with  four  men,  two  driving  and  two 
walking  behind  with  guns.  Norman  Whit- 
man testified  that  he  lived  on  the  Shallow 
Ford  road,  between  West  Bend  and  Jack 
Kiger's,  and  about  12  miles  from  Winston. 
That  about  4  o'clock  the  morning  of  the  theft 
tbe  defendant  came  to  his  door,  woke  him  up 
and  got  a  lantern,  a  hammer,  and  some  nails, 
telling  him  he  was  from  Davie  county,  and 
had  broken  a  wagon,  and  wanted  to  mend  It 
That  he  saw  him  go  out  into  the  road  where 
the  wagon  was  standing.  That  be  fixed  it, 
and  came  back  with  the  lantern  and  hammer. 
That  the  next  day  he  went  to  the  place 
where  the  wagon  was,  and  saw  where  they 
had  apparently  been  working  on  the  wagon, 
and  then  picked  up  a  piece  of  a  plow  handle, 
which  he  gave  to  Asa  Dunkins.  Dunklns 
testified  that  he  took  the  piece  of  plow  han- 
dle back  to  Conrad's  field,  near  where  bis 
brandy  was  stolen,  and  fitted  the  broken  han- 
dle together  In  the  plow,  and  it  was  the 
piece  which  had  been  broken  off  and  car- 
ried away.  It  was  in  evidence  that  all  four 
of  the  defendants  lived  In  the  suburbs  of 
Winston,  but  that  John  Boliu  had  worked 
for  the  prosecutor  In  Yadkin,  and  knew 
where  be  kept  his  "blockade"  liquors,  and 
helped  to  dry  the  com.  The  defendant  In- 
troduced no  testimony.  One  of  the  counsel 
for  the  prosecutor,  In  addressing  the  Jury, 
said  the  defendant  had  called  10  witnesses, 
and  had  them  present  himself,  but  that  he 
had  failed  to  show  by  any  witness  where 
be  was  that  night  To  this  the  defendant 
objected,  and  asked  his  honor  not  to  allow 
tbe  comment  of  counsel.  His  honor  stated 
that  counsel  was  about  to  get  on  dangerous 
grounds,  but  that  he  did  not  comment  on 
what  the  defendant  did,  or  did  not  do,  but 
as  to  the  other  witnesses  It  was  admissi- 
ble to  thus  comment  Another  one  of  the 
state's  counsel,  while  addressing  the  jury, 
turned  and  faced  the  defendant,  sitting  near 
his  counsel,  and  said:  "Your  brother.  Jack 
Kiger,  knows  whethen  yon  brought  that 
brandy  to  bis  bouse.  He  Is  here  In  the  court- 
house. Why,  if  you  did  not  carry  it  there 
•nd  conceal  it,  did  not  you  show  It  by  him!" 


Defendant's  counsel  here  Interrupted  tills 
comment  and  said  that  Jack  Kig»  had  been 
summoned  as  a  state  witness  and  sworn,  but 
not  tendered  to  tbe  defendant,  and  asked 
the  court  to  stop  the  counsel.  His  honor 
stated  that  be  could  not  see  that  the  com- 
ment was  Improper,  and  directed  counsel  to 
proceed.  Defendant  excepted.  Counsel  con- 
tinued on  that  line  of  argument,  saying  to 
the  jury:  "His  honor  does  not  say  that  I 
am  off  the  track."  There  was  no  instruction 
prayed  by  either  party.  There  was  a  ver- 
dict of  guilty.  Motion  for  new  trial  for  er- 
rors excepted  to,  and  on  the  additional 
ground  that  there  was  not  evidence  sufficient 
to  go  to  the  jury,  and  to  justify  a  verdict; 
but  no  such  point  was  made  before  verdict 
Motion  overruled.  Judgment  and  appeaL 
[Signed]     Spier  Whltaker,  Judge  Presiding. 

B.  B.  Jones,  for  appellant  The  Attorney 
General,  for  the  State. 

GIlAlRK,  J.  The  evidence  as  to  the  marks 
upon  the  barrels  was  competent  to  identify 
the  packages.  It  was  sufficient  to  charge 
the  larceny  of  so  many  gallons  of  brandy, 
and  as  a  matter  of  evidence  to  show  that  it 
was  In  barrels,  and  identify  them.  State  v. 
Harris,  64  N.  C.  127.  If  the  state  had  ehai- 
ged  the  larceny  of  barrels  of  brandy,  it 
would  have  been  held  to  proof  of  its  having 
been  In  barrels  when  stolen.  Sutton  v. 
Moore,  33  N.  C.  70.  It  was  not  improi>cr 
for  the  counsel  for  the  prosecution  to  com- 
ment on  the  fact  that  the  defendant  had 
witnesses  present,  summoned  by  him,  but 
had  not  introduced  them.  State  v.  Jones,  77 
N.  C.  620.  Nor  was  there  any  impropriety 
In  asking  why  defendant  did  not  prove  by 
his  brother  where  he  was  that  night  It 
made  no  difference  that  such  brother  had 
been  summoned  by  the  state,  or  had  not 
been  summoned  at  all.  The  defendant  could 
have  summoned  his  brother  as  his  wit- 
ness in  either  event  State  r.  Johnston,  88 
N.  C.  623.  In  fact.  In  this  case  the  state  had 
tendered  the  witness  to  the  defendant  who 
declined  to  put  him  on  the  stand.  It  is  too 
late,  after  the  verdict  for  the  defendant  to 
raise  the  point  that  there  was  no  evidence 
to  go  to  the  jury.  State  v.  Braddy,  104  N. 
C.  737,  10  S.  B.  261;  Sugg  T.  Watson,  101  N. 
C.  188,  7  S.  B.  709.  That  Is  a  point  which 
must  be  made  In  apt  time.  The  defendant 
cannot  lie  by  and  thus  take  "two  bites  at 
the  cherry."  This  would  be  trifling  with 
the  court  Treated  as  an  omission  to  charge, 
It  Is  not  ground  for  exception,  In  the  ab- 
sence of  a  prayer  for  instruction.  See  nu- 
merous cases  collected  in  Clark's  Code  (2d 
Bd.)  pp.  382,  394.  Treated  otherwise  than 
as  an  exception  for  omission  In  the  charge. 
It  Is  waived  if  not  taken  at  the  time.  Tay- 
lor T.  Plummer,  105  N.  C.  66,  11  8.  B.  266. 
Still  less  could  such  an  exception  be  made 

I  for  the  first  time  In  this  court     State  ▼. 

I  Bruce,  106  N.  O.  792,  11  S.  B.  475,  and  State 
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▼.  61l8Bon,  93  N.  C.  D06,  which  hold  that  It 
most  be  taken  "by  a  request  to  Instruct  the 
Joty."  The  attorney  general,  however, 
waives  the  objection  that  the  exception  waa 
not  taken  bef<»e  verdict,  and  by  consent  we 
consider  It  aa  If  it  had  been  made  in  apt 
time.  If  there  is  not  any  evidence  sufEl- 
dent  to  permit  the  case  to  go  to  the  Jury,  aa 
a  matter  of  law  the  court  may  so  rule,  and 
•withdraw  the  case  from  the  Jury.  But  if  It 
is  merely  weak  evidence,— not  such  as  the 
presiding  Judge,  himself  sitting  as  a  Juror, 
might  perhaps  convict  uiran,— he  has  no  such 
authority.  The  12  Jurors  are  the  triers  of 
fact,  designated  and  provided  for  by  the  con- 
stitution. If  the  presiding  Judge  deems  that 
the  verdict  is  against  the  weight  of  evi- 
dence^ or  that  the  evidence  was  InsufQcient 
in  his  Judgment  to  Justify  conviction,  he  is 
vested  with  the  power  to  set  aside  the  ver- 
dict and  grant  a  new  triaL  This  Is  a  mat- 
ter of  discretion,  and  his  granting  or  refus- 
ing a  new  trial  on  such  ground  is  not  subject 
to  review  here.  The  fact  that  12  men  have 
convicted  on  the  evidence  will  often,  and 
properly,  make  him  less  sure  of  his  own 
opinion  to  the  contrary.  Nor  should  even 
he  give  a  new  trial  merely  because,  if  a 
Juror,  be  might  have  voted  for  an  acquittaL 
Many  things  give  color  to  the  correctness  of 
the  verdict;  the  bearing  and  manner  of  the 
witnesses,  shades  of  meaning  dependent  up- 
on tone  and  emphasis,  and  the  like.  These 
cannot  be  presented  in  the  record  on  appeah 
The  Judges  of  the  superior  courts  are  hu- 
mane and  intelligent  men,  in  whose  hands 
this  discretion  has  always  been  wisely  vest- 
ed, and  we  have  no  disposition  to  infringe 
upon  their  limits.  It  is  only  when  there  is 
no  evidence  sufficient  to  be  submitted  to  the 
Jury,  duly  excepted  to  in  apt  time,  that  an  ap- 
peal has  ever  been  permitted.  In  some  other 
states,  the  appellate  court,  reaching  out  after 
Jurisdiction,  has  so  abused  this  rule  that  It 
has  caused  provision  to  be  placed  In  the  state 
constitution— notably  in  the  constitution  Just 
adopted  by  the  state  of  New  York— forbid- 
ding the  court  of  appeals  to  grant  a  new 
trial,  even  upon  the  ground  that  there  was 
no  evidence  whatever  to  go  to  the  jury.  If 
there  Is  any  abuse,  it  can  be  corrected  by  the 
pardoning  power,  and  is  more  easily  reme- 
died than  that,  seen  in  many  states,  of  the 
appellate  court  sitting  aa  a  revisory  Jury  up- 
(m  the  facts,  out  of  sight  of  the  witnesses 
and  those  accompanying  circumstances  of 
which  the  Jury  and  presiding  Judge  had  the 
benefit  Without  going  Into  a  detailed  con- 
sideration of  the  evidence  in  this  case,  it  Is 
snfficient  to  say  that  there  was  sufficient  evi- 
dence to  warrant  the  case  being  submitted 
to  the  Jury.  Of  the  weight  to  be  given  it, 
the  Jury  were  the  eaie  Judges,  subject  to  the 
supervisory  power  of  the  presiding  judge  to 
set  aside  the  verdict,  if  In  his  Judgment  It 
was  not  warranted.  His  refusal  to  do  so  Is 
not  reviewable  on  appeal.  This  has  always 
been  settled  law  in  this  statei     No  error. 


OU  M.  C.  KK) 

NASH  T.  FERRABOW  «t  aL 

(Snprema  Conrt  of  North  Carolina.    Nov.  27, 
1894.) 
AsBDMPsiT— CoMnuini*. 
A  complaint  which  states  that  plaintiff 
made  a  contract  with  an  association,  through  its 
authorized  officers,  whereby  it  agreed  to  remu- 
nerate him  for  services  rendered,  and  that  the 
agsociation  had  not  made  the  payments  agreed 
upon,  and  that  the  officers  were  liable  for  the 
amount  due,  does  not  state  a  cause  of  action 
against  the  officers  personally. 

Appeal  from  superior  court,  OranvUle 
county;  Shuford,  Judge. 

Action  by  H.  A.  Nash  against  D.  O.  Ferra- 
bow  and  others  to  recover  for  services  pep- 
formed.  From  a  Judgment  in  favor  of  de- 
fendants, plaintltr  appeals.  Defendants 
moved  to  dismiss,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action. 
Granted. 

The  following  is  a  copy  of  the  complaint: 
"The  plaintltf  complains  and  alleges:  (1) 
That  on  the  1st  day  of  April,  1890,  the  plalntlfT 
and  the  defendants  entered  into  an  agree- 
ment In  writing  of  which  the  following  is  a 
copy,  to  wit:  'This  agreement,  made  this  the 
11th  day  of  April,  1890,  between  the  properly 
authorized  officers  of  the  Stem  Citlsens'  Asso- 
ciation, whose  names  are  appended,  of  the 
county  of  GranvUle  and  state  of  North  Caro- 
lina, of  the  first  part,  and  Dr.  H.  A.  Nash,  of 
the  county  of  Wake  and  state  aforesaid,  of 
the  second  part,  wltnesseth:  The  said  Citi- 
zens' Association  agree  to  pay  unto  the  said 
Dr.  Nash  for  professional  services  rendered 
unto  the  various  families  composing  the  said 
association  the  sum  of  fifteen  hundred  dol- 
lars per  annum,  quarterly  In  advance,  and  the 
said  Dr.  H.  A.  Nash  agrees  to  furnish  such 
medicines  as  are  usually  furnished  by  coun- 
try physicians,  and  to  give  prompt  attention 
to  patients  belonging  to  the  said  association; 
and,  in  the  ev«it  that  parties  belonging  to  the 
association  and  those  not  belonging  to  the 
same  should  send  for  him  at  the  same  time, 
he  agrees  to  give  the  citizens  of  the  associa- 
tion the  preference.  As  to  fees  charged  by 
the  physician  for  practice,  these  are  arranged 
entirely  by  the  association  as  to  its  member- 
ship. As  to  outside  parties,  the  association 
has  nothing  to  do.  We  have  already  $1,000 
subscribed,  and  we  pledge  ourselves  to  use 
our  best  efforts  to  secure  the  remaining  $500. 
D.  C.  Ferrabow,  Chairman.  Jolm  G.  Hud- 
gins,  M.  O.  Washington,  Committee.  H.  A. 
Naah,  Doctor.  J.  W.  Brown,  Secretary.*  (2) 
That  the  defendants  were,  at  the  time  of  their 
entering  into  said  agreement  with  the  plain- 
tiff, who  is  the  Dr.  H.  A.  Nash  mentioned  in 
said  agreemoit;  members  of  said  Stem  Citi- 
zens' Association,  and  thereby  became  and 
are  liable  to  idalntiff  for  the  payment  to  him 
of  said  sum  of  $1,600,  according  to  the  stipu- 
lations contained  in  said  agreement  (3) 
That  plaintiff  faithfully  performed  his  part  of 
said  agreement  according  to  the  stipulations 
contained  therein.     (4)  That  said  defendants 
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have  paid  to  plaintiff,  in  part  satisfaction  of 
their  said  UablUty,  the  sum  of  $472  only.  (5) 
That  said  defendants  are  indebted  to  plain- 
tiff, after  crediting  them  with  said  snm  ot. 
$472,  in  the  smn  of  $1,028,  with  Interest  there- 
on from  the  Ist  day  of  April,  1891.  Where- 
fore plaintiff  demands  Judgment  against  said 
defendants  for  said  sum  of  $1,028,  with  in- 
terest thereon  from  the  Ist  day  of  April, 
1881,  until  paid,  and  for  sncb  other  or  farther 
reUef,  eta" 

J.  B.  Batebelor  and  Edwards  &  Royster, 
for  appellant   A.  W.  Graham,  for  appelleea 

CLARK,  J.  The  defendant  moves  to  dis- 
miss in  this  court,  because  the  complaint  does 
not  state  a  cause  of  action.  This  is  one  of 
the  two  objections  which  can  be  taken  in  this 
court  when  not  made  below.  Rule  27  of  this 
court  (12  S.  B.  Til.).  Indeed,  the  court  could 
take  It  «x  mero  mota  Haglns  t.  Railway 
Co.,  106  N.  a  537,  11  S.  B.  580,  and  other 
cases  dted  in  Qark's  Code  (2d  Ed.)  p.  688. 
We  are  of  opinion  that  the  objection  Is 
weU  taken.  The  paper  writing  relied  on  as 
the  foundation  of  the  action  is  too  vague  and 
indefinite  to  fix  the  defendant  with  liability. 
It  recites  that  the  agreement  is  made  with 
them  as  "the  properly  autborized  officers  of 
the  Stem  Citizens'  Association."  If  contract- 
ed  with  as  officers,  clearly  the  association, 
and  not  the  officers  personally,  was  to  be 
liable.  Besides,  It  further  provides,  as  If  to 
guard  against  personal  liability,  "$1,000  Is  al- 
ready subscribed,  and  we  pledge  our  best  ef- 
forts to  secinre  the  remaining  $500."  It  does 
not  appear  whether  the  association  was  in- 
corpwated  or  not  As  the  writing  was  sign- 
ed by  "the  projierly  authorized  officers"  of 
the  "Stem  Cltlzrais'  Association,"  it  would 
seem  that  It  was.  If  so,  the  corporation,  and 
not  these  defendants,  should  have  been  sued. 
If  not  Incorporated,  there  is  no  propor  aver- 
ment that  It  was  a  partnership.  A  mere  al- 
legation that  the  defendants  were  "members 
of  said  Stem  Citizens'  Association,  and  tho'e- 
by  became  liable,"  Is  not  a  sufficient  allega- 
tion of  partnership;  and  without  such  it  is 
difOcult  to  see  how  liability  could  be  incurred, 
in  the  absence  of  allegation  of  incorpora- 
tkm  and  of  fraud  in  the  conduct  of  defend- 
ants, as  officers  of  such  corporation.  Fur- 
thermore, the  paper  writing  specifies  no  term 
other  than  "$1,500  per  annum,  payable  quar- 
terly." The  complaint  does  not  aver  service 
tor  any  specified  time,  nor.  Indeed,  any  serr- 
loe  beyond  what  might  be  inferred  from  the 
allegation  that  "plaintiff  faithfully  perform- 
ed his  part  of  said  agreement"  For  how 
long  a  time  is  not  stated.  If  for  a  quarter, 
then  the  payment  he  admits  in  the  complaint 
has  overpaid  him,  and  he  has  stated  no  cause 
of  action.  There  is  no  presumption  of  law 
based  upon  the  terms  of  the  alleged  agree- 
ment that  he  has  served  beyond  the  minimum 
stipulation  of  a  quarter.  If  the  plaintiff  has 
rendered  service  to  these  defendants  or  oth- 


era  belonging  to  said  association,  there  la 
nothing  to  defeat  bis  recovery  upon  a  quan- 
tum meruit  acainst  each  for  the  services  ren- 
dered him.  The  attempted  contract,  being 
too  vague  and  indefinite,  is  simply  a  nullity, 
and  is  in  the  way  of  neither  the  plaintiff  nor 
the  defoidanta   Action  dismissed. 


ai5  N.  C.  284) 

SCARLETT  et  al.  v.  NOBWOOD. 

(Supreme  Conrt  of  North  Carolina.    Nov.  2T, 

1884.) 

Sbduotion — Action  bt  Fatbbr. 

Under  Code,  {  177,  providing  that  every 

action  must  be  prosecnted  in  the  name  of  the 

real  party  in  interest  a  father  may  bring  an 

action  for  damages  resalting  from  the  seduction 

of  his  infant  daughter, — the  loss  of  her  services, 

the  expenses  of  Her  illness,  her  death,  and  the 

consequent  injury  to  his  affections. 

Appeal  from  superior  court.  Orange  county; 
Bynum,  Judge. 

Action  by  Thomas  Scarlett  and  otben 
against  James  Norwood  for  damages.  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Reversed. 

John  W.  Graham,  tx  appellee. 

CLARK,  J.  This  Is  an  action  brought  by 
the  father,  alleging  seduction  of  his  infant 
daughter,  loss  of  her  services,  expenses  of 
her  iUness,  hor  death,  injury  in  his  affeo- 
tlons,  etc.  It  is  the  common  law  action  at 
seduction,  and  we  know  of  no  statute  dei«4v- 
Ing  the  father  of  his  remedy  in  such  cases. 
If  an  actiim  on  such  facts  can  be  maintained 
for  wrongful  act  causing  death  imder  the 
IHrovlslons  of  Code,  1 1486,  it  could  be  lMX>nght 
only  by  the  personal  representative,  as  Is 
rightly  contended  by  defendant's  counsel 
But  the  plaintiff  is  entitied  to  any  relief  to 
which  the  facts  stated  in  his  complaint  if 
proven,  entitle  him.  Patrick  v.  Railroad  Co., 
83  N.  O.  422;  McNelU  v.  Hodges,  106  N.  O. 
52,  U  S.  B.  265;  aark's  Code  (2d  Ed.)  pp. 
15(X  16L  Here  tbe  allegation  of  death 
caused  by  wrongful  act  of  defendant  Is  only 
a  circumstance  in  aggravation  of  damages  In 
the  action  for  seduction.  Hood  y.  Sudderth, 
111  N.  C.  216,  16  S.  B.  887,  relied  on  by  de- 
fendant has  no  application.  That  case 
hdd  that  whoi  tbe  woman  seduced  is 
of  age,  there  being  no  loss  of  services  to 
the  father,  the  only  cause  of  action  in  sncb 
case  Is  the  tort— the  fraud  and  deceit 
causing  injury  to  her  person  and  good  name. 
It  held  that  the  woman  herself  can  in 
such  case  maintain  the  action,  being  tbe 
party  injured.  But  here,  the  girl  being  a 
minor,  the  father  was  entitled  to  her  serv- 
ices, it  was  incumbent  upon  him  to  pay  the 
expenses  attendant  upon  her  illness,  and  the 
Jury,  upon  common  law  and  Immemorial 
precedent  might  add  punitcxy  damages  for 
the  wrong  done  him  in  his  affections  and  the 
destruction  of  his  household.  He  Is  the 
IMUty  in  interest,  and  can  maintain  the  ac- 
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tion,  under  Code,  {  177,  and,  It  ha«  been 
rated,  could  have  the  defendant  held  In  ar- 
rest and  ball.  Hoova:  y.  Palmer,  80  N.  O. 
315.  Whether,  when  an  action  (or  aednctlon 
of  a  minor  Is  brought  by  the  parent,  another 
action  can  be  bron^t  by  the  girl  herself  for 
the  Injury  to  her  person,  suing  by  next  friend, 
as  In  Smith  t.  Richards,  20  Conn.  232,  or 
after  her  arrival  of  age^  Is  an  Interesting 
question  not  before  us.  It  Is  settled  that  this 
can  be  done  when  an  infant  has  been  injured 
by  the  negligence  of  another.  Bottoms  v. 
Raih-oad  Co.,  114  N.  C.  699,  708,  19  S.  E.  730. 
It  Is  such  action  if  it  can  be  brought  by  the 
minor,  which  would  die  with  her  person,  un- 
der Code,  i  1491(2).  Hannah  t.  Railroad 
Co.,  87  N.  C  851.  That  section  does  not  ap- 
ply to  this  action  brought  by  the  father, 
which  is  not  for  the  injury  to  the  person  and 
good  fame  of  the  daughter,  but  for  loss  of 
■errices,  expenses  incurred  by  him,  and  in- 
Jury  to  his  affections;  hence  It  does  not  abate 
at  her  death.  Wilton  y.  Webster,  32  E.  a  L^ 
491;  Ingo-son  y.  Miller,  47  Barb.  47.  In 
oyerrullng  the  demurrer  there  was  erne. 

SHEPHERD,  O.  J.  (concurring).  I  concur 
In  the  conclusion  that  the  father  can  main- 
tain the  action  for  loss  of  services,  etc.,  but 
I  do  not  concur  in  the  reasonmg  of  the  opin- 
ion, and  especially  in  that  part  which  ap- 
proves the  doctrine  laid  down  in  Hood  v. 
Sudderth  (N.  O.)  16  S.  B.  397,  that  a  woman 
c&n  maintain  an  action  for  her  own  seduc- 
tion', volenti  non  fit  injuria. 

BTTRWBLL,  J.  I  concur  In  the  opinion  of 
the  Chief  Justlc& 

(US  N.  a  US) 

MORTON  et  aL  V.  CAROLINA  MANUF'O 

CO. 

Appeal  of  RAGAN. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1894.) 

RevISW  OM  APPSAk 

The  condaaions  of  a  trial  conrt  on  oon- 
fllettng  evidence  will  not  be  reviewed. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Bryan,  Judge. 

Petition  by  Alfred  M<x1»n  and  others,  cred- 
tton,  against  the  Oandina  Uanufacturins 
Company,  for  receivers.  ReceiverB  were  ap- 
pointed, and,  at  a  sale  conducted  by  them, 
W.  H.  Ragan  bid  in  certain  property.  On 
hearing  of  an  atier  to  Show  cause  why  he 
should  not  pay  the  amount  of  bis  bid,  the 
conrt  adjudged  that  he  should  pay  it,  and 
he  appeals.    Affirmed. 

DUlard  ft  King,  for  appdiant  I<.  M.  Scott, 
(or  appellees. 

BUBWEUj,  J.  l%ere  Is  a  dispute  between 
the  appellant,  Ragan,  who  was  a  bidder  at 


a  sale  made  by  receivers,  and  those  receiv- 
ers, as  to  what  property  was  offered  for  sale 
by  them  when  be  made  his  bid,— as  to  what 
was  sold  by  them  and  bought  by  him  at  that 
time.  No  exception  was  taken  because  bis 
honor  did  not  set  out  the  facts  found  by  him 
as  a  basis  of  his  decree,  but  we  take  It  that 
he  found  the  statements  made  by  the  receiv- 
ers and  their  witnesses  to  be  true.  We  have 
no  authority,  we  think,  to  review  bis  concla- 
slons  upon  such  a  matter.  The  Judgmoit 
must  be  affirmed. 


(US  N.  c.  no) 
WELCH  V.  CHEEK. 
(Supreme  Court  of  North  Carolina.    Nov.  ST, 
1894.) 

Malicious   Psosecutiok  —  Dbtebkihatioh    of 
CaiMiKAX  Pbocebdihos— Probab!.!  Gauss 

— BuBDEN  or  Proof. 
L  DismlBsai  of  a  warrant  by  a  Justice  with 
the  consent  of  the  party  prosecuting  is  a  inffi- 
cient  determination  of  the  proceeding  to  author- 
ize an  action  for  malicious  prosecution. 

2.  Where  a  prosecution  ia  dismissed  under 


an  agreement  between  the  parties  by  which 
the  party  prosecuted  is  to  pay  part  of  the  costs, 
the  burden,  in  an  action  for  malicions  prosecn- 


tion,  of  showing  probable  cause,  ia  not  on  de- 
fendant. 

Appeal  from  superior  conrt;  Randolph 
county;  Battle,  Judge. 

Action  by  C.  H.  Welch  against  Joslah 
Cheek  for  malicious  prosecution.  Judgment 
for  plaintlfl.    Defendant  appeals.    Reversed. 

J.  T.  Morehead  and  J.  N.  Wilson,  for  ap- 
pellant   L.  M.  Scott,  for  i^pellee. 

PER  CURIAM.  Olie  dismissal  of  the  war- 
rant by  the  Justice  of  the  peace  with  the 
consent  of  the  defendant  was  a  sufficient  de- 
termination of  the  proceeding  to  authorize 
the  plaintiff  to  sustain  this  action,  and  or- 
dinarily such  a  determination  would  place 
the  burden  upon  the  def«idant  to  show 
probable  causa  Where,  boweyo*,  the  pro- 
ceeding Is  dismissed  by  virtue  of  an  agree- 
ment between  the  parties,  the  principle  does 
not  apply.  There  was  testimony  In  this  case 
tending  to  Show  some  arrangement  between 
the  parties  under  which  the  plaintiff  paid 
a  part  of  the  costs,  and  was  discharged.  In 
Massachusetts  it  is  held  that  '^vhere  a  nolle 
prosequi  is  entered  by  the  procurement  of 
the  party  prosecuted,  or  by  his  consent,  or 
by  way  of  compromise,  such  party  cannot 
have  an  action  for  malicious  prosecution.** 
Langford  v.  Railroad  Co.,  144  Mass.  481, 
11  N.  B.  697,  and  the  cases  cited.  It  is 
unnecessary  to  go  to  this  extent  in  the  pres- 
ent appeal,  but  we  are  of  the  opinion  that, 
in  view  of  the  testimony  as  to  the  agree- 
ment, there  was  error  in  Charging  the  Jury, 
without  qnaliflcatlon,  that  the  burden  of 
showing  probable  cause  was  on  the  Aetend- 
ant     New  trlaL 
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HARRIS  V.  nSHBR  at  aL 

(Snpreme  Court  of  North  Carolina.    Not.  27, 
1894.) 

TlOIOCB  1)008— InJDBT  to    Pa8SBR-BT— LlABlLITT 

or  Owner  ov  Pbemises. 

The  owner  of  premises  who,  having 
knowledge  of  the  vicions  and  dangerons  char- 
acter of  a  dog  owned  by  his  agent,  permits  the 
agent  to  retain  him,  and  allow  him  to  run  at 
large  on  the  premises,  is  liable  for  any  damage 
be  does  to  a  passei^by. 

Appeal  from  superior  court,  Randolph  coun- 
1y;   Bryan,  Judge. 

Action  by  John  T.  Harris  against  B.  3. 
Fisher  and  others  for  damages  caused  by 
dogs.  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Affirmed. 

J.  N.  WUson,  tw  appelUmta.  L.  M.  Scott, 
f»r  appellee. 

OLASK,  J.  Tbe  eridence  objected  to  was 
properly  admitted.  It  was  corroboratlye  of 
tbe  evidence  as  to  tbe  bad  character  of  tbe 
dogs,  and  also  tended  to  confirm  plaintiff's 
version  of  the  manner  of  tbe  accident  De- 
fendants, bowever,  farther  excepted  to  the 
addition  by  tbe  court  to  tbe  fifth  prayer  for 
Instmctlon.  By  that  addition  the  coart,  in 
effect,  charged  tbe  Jury  that  tbe  defendants 
were  liable  if  tbe  Injury  was  caused  by  dogs 
belonging  either  to  the  defendants  or  tbeir 
agent,  Uvlng  on  tbe  place.  If  said  dogs  were 
feroclons  and  mischievous,  and  so  known  to 
be  by  the  defendants.  Tbe  defendants 
placed  much  stress  on  tbe  fact  that  one  of 
the  dogs  (the  colley)  belonged,  not  to  defend- 
ants, but  to  their  agent's  wife;  and,  the  own- 
ership of  tbe  colley  being  not  wltbln  the 
scope  of  bis  agency,  bis  knowledge  of  tbe 
character  of  tbe  colley  owned  by  his  wife 
was  not  tbe  knowledge  of  tbe  defendants. 
Bnt  that  point  Is  not  presented  by  tbe  addi- 
tion to  tbe  charge,  which  is  that  If  the  dogs 
were  ferocious  and  miscbievous,  and  that 
fact  was  known  to  the  defendants,  wbethar 
tbe  dogs  were  owned  by  them  or  tbeir  agent, 
living  on  the  place,  the  defendants  would  be 
liable.  This  must  be  so.  If  tbe  defendants, 
knowing  tbe  dog  Was  vldous  and  dangerous, 
permitted  their  agent  to  retain  blm,  In  com- 
pany wltb  tbeir  otber  dogs,  at  a  place  on 
tbe  aide  of  tbe  road,  where  be  would  be 
likely  to  commit  damage  to  passers-by,  and 
be  does  so,  tbe  principal  Is  liable.  1  Am.  & 
Bng.  Bna  Law,  584.  It  would  be  otherwise 
If  tbe  agent  owning  tbe  dog  knew  he  was 
dangerous,  but  tbe  owner  of  the  premises 
did  not',  for  the  knowledge  of  tbe  agent,  not 
In  tbe  scope  of  tbe  agency,  is  not  tbe  knowl- 
edge of  tbe  principal.  Tbe  ownership  of  the 
dog  In  such  case  Is  not  within  tbe  agency. 
Here,  bowever,  the  Instruction  excepted  to 
la  that  If  the  owner  of  tbe  premises,  having 
knowledge  of  tbe  vldous  and  dangerous  char- 
acter of  a  dog  owned  by  bis  agent,  permits 
said  dog  to  run  at  large  on  bis  premises,  said 


owner  of  tbe  premises  Is  liable.  As  to  tbe 
third  exception  the  court  charged  In  sub- 
stance as  prayed  by  defendanta     No  error. 


(IIB  N.  C.  737) 

STATE  V.  MALLOT. 

(Supreme  Conrt  of  North  Carolina.    Nov.  27, 

1894.) 

CaiMINAI.  IiIBBI.— 81.ANDEBIIIO  IKNOOBST  WOMAH 

1.  In  a  trial  for  slandering  an  innocent 
woman  (Code,  {  1113)  by  charging  her  with  hav- 
ing had  sexual  intercourse  with  defendant, 
where  it  was  admitted  that  the  charge  was 
made,  the  only  issue  is  whether  prosecutrix 
was  an  innocent  woman. 

2.  An  innocent  woman;  within  Code,  {  1113, 
is  one  who  has  never  had  sexual  commerce  with 
any  man. 

Appeal  from  superior  court,  Rockingham 
county;   Battle,  Judge. 

Thomas  A  MaUoy  was  convicted  of  slan- 
dering an  Innocent  woman,  and  appeals.  Af- 
firmed. 

Indlctmaot  for  slandering  an  innocent 
woman,  under  section  1113  of  tbe  Code,  tried 
before  Battle,  J.,  and  a  Jury,  at  July  term, 
1894,  of  Rockingham  superior  court.  Tbe 
defendant  is  charged  with  attempting  in  a 
wanton  and  malicious  manner  to  destroy  tbe 
reputation  of  the  prDsecutrix,  an  innocent 
woman,  by  speaking  words  in  substance  as 
follows,  to  wit,  that  he,  tbe  defendant,  bad 
on  several  occasions  haid  sexuai  intercourse 
with  tbe  prosecutrix.  Testimony  was  of- 
fered by  the  state  tending  to  prove  that 
defendant  spoke  the  words,  aa  alleged,  to 
one  Kallam,  and  the  prosecutrix  testified 
that  she  was  an  innocent  woman,  and  had 
never  bad  sexual  intercourse  with  any  man. 
The  defendant,  as  a  witness  in  bis  own  be- 
half, testified  in  detail  that  on  tbree  occa- 
sions he  bad  had  sexual  intercourse  wltb 
the  prosecutrix;  that  prosecutrix  afterwards 
Informed  blm  that  she  was  pregnant,  and 
that  he  was  tbe  father,  and  that  be  must 
marry  ber,  or  go  to  Jail;  that  be  was  fright- 
ened, and  consulted  bis  brotber-ln-law  as 
to  what  be  should  do;  told  blm  of  bis  Inter- 
course wltb  tbe  prosecutrix,  of  ber  telling 
blm  she  was  pregnant,  and  be  must  marry 
ber,  and  of  tbe  advice  be  received  from 
bis  brotber-ln-law.  There  was  testimony  on 
each  side,  in  corroboration,  and  that  tbe 
character  of  tbe  prosecutrix  was  good,  and 
that  of  tbe  defendant  was  fair.  The  de- 
fendant Insisted  that  tbe  state  should  sat- 
isfy the  Jury  that  the  prosecutrix  was  an 
Innocent  woman^  that  tbe  words  were  false, 
and  that  they  were  spoken  wltb  intent  to 
destroy  tbe  reputation  of  tbe  prosecntrlx, 
wantonly  and  maliciously.  His  honor  In- 
structed the  Jury  that  the  burden  was  on  tbe 
state  to  make  good  its  charge.  Tbe  princi- 
pal question  is,  la  tbe  prosecutrix  an  inno- 
cent woman?  If  defendant  uttered  the 
words,  and  they  were  false,  tbe  law  pre- 
sumed malice,  as  in  murder,  when  deadly 
weapons  are   used,   and  as   lewdness   and 


Digitized  by  V^jOOQIC 


462 


SOUTHEASTEKN  UEPOKTER.  Vol.  2a 


(N.  a 


laadTlonsness  were  presumed  In  fomtcatloa 
and  adultery.  The  defendant  bavlng  ad- 
mitted speaking  the  words,  the  only  question 
la,  Is  the  woman  an  innocent  woman?  The 
defendant  excepted.  There  was  a  verdict 
of  guilty,  Judgment,  and  appeal.  The  error 
asidgned  la  In  the  charge,  to  wit:  "That 
■Inoe^  if  the  law  presumed  the  malice  from 
the  speaking  of  the  words  (which  was  not 
correct),  the  judge  should  have  further  In- 
structed that  the  presumption  could  be  re- 
butted." "That  the  Innocence  of  the  woman 
was  not  the  only  question  for  the  jury." 

The  Attorney  General,  for  the  Stata 

ICacBAB,  J.  The  defendant  admitted 
speaking  words  charging  the  prosecutrix 
with  Inooatinency.  If  these  words  were 
falae^  their  natonU  effect  and  consequence 
were  to  destroy  the  reputation  of  the  prose- 
cntrix.  "Where  a  slanderous  charge  is  made, 
the  law,  prima  facie,  implies  malice  from  the 
publication,  unless  In  the  case  of  a  privileged 
communication,  which  appears  when  the  par- 
ty is  acting  under  a  legal  or  moral  duty  to- 
wards the  person  to  whom  It  Is  made,  and  in 
andi  cases  malice  must  be  proved."  State 
T.  Hlnson,  103  N.  C.  374,  9  8.  E.  652.  In  no 
▼lew  of  the  case  could  the  worda  spoken, 
as  admlttBd  by  the  defendant,  have  been 
privileged  if  tbey  were  not  true.  An  inno- 
cent woman,  in  view  of  this  statute,  Is  one 
who  haa  never  had  aezual  commerce  with 
any  man.  State  v.  Brown,  100  N.  O.  619,  6 
8.  B.  068.  When  the  jury  were  required  to 
pass  upon  the  question  whether  the  prosecu- 
trix was  an  innocent  woman,  there  was 
necessarily  involved  an  iaaue  as  to  the  truth 
or  falsity  of  the  words  spoken;  for  if  those 
words  were  true  she  could  not  be  Innocent. 
The  defendant  admitted  having  used  words 
which  amounted  to  a  charge  of  Incontinency, 
and  attempted  to  justify  by  proving  their 
trath.  The  only  question  for  the  jury  waa 
bound  up  In  the  innocence  or  otherwise  of 
the  prosecutrix.  If  she  were  innocent,  the 
charge  waa  false;  and,  if  false.  It  waa  In 
that  caaey  from  ita  nature,  malidoua.  Af- 
firmed. 


016  N.  a  lU) 

BURGWYN  V.  DANIBU 

(SvpiMne  Oonrt  of  North  Carolina.    Nov.  27, 
1804.) 

AooouiiTiHe  ST  ExBCDTOR— Actios  oh  Bo!n>— 
Limitations. 

LAb  administrator's  account  waa  labeled 
"Annual  Account,"  was  so  styled  by  the  clerk 
is  approving  it.  was  filed  in  bia  "Record  of  Ac- 
Rountt,"  and  not  in  the  book  entitled  "Fmal 
Settlements,"  and  merely  showed  a  balance 
struck  and  in  the  hands  of  the  administrator. 
BM,  that  it  was  not  a  "final"  account 

2.  Where  an  administrator  neither  resigns 
Mr  files  a  final  account,  the  lapse  of  six  yean 
Arom  the  filing  of  his  last  annual  account  does 
uot  bar  an  action  by  the  administrator  de  bonis 
non,  when  appointed,  against  the  administra- 
tor. 


3.  An  action  against  the  sureties  of  an  ad- 
ministrator Is  barred  by  the  lapse  of  three 
years  after  the  taking  out  of  the  letters  of 
administration  de  bonis  non. 

Appeal  from  superior  court,  Northampton 
county;    Whitaker,  Judge. 

Action  by  the  state  on  the  rdatlon  of  3. 
A.  Burgwyn,  administrator  de  bonis  non  of 
3.  M.  Rogers,  against  W.  B.  Daniel,  admin- 
istrator of  J.  W.  Grant,  and  others,  on  J.  W. 
Grant's  bond  as  administrator.  "There  was 
a  judgment  for  relator,  and  defendant  Daniel 
appeals.    Affirmed. 

W.  EL  Day  and  R.  B.  Peebles,  for  appel- 
lant   W.  W.  Peebles  A  Son,  for  appellee. 

GLARE,  3.  The  account  la  entitled  on  Ita 
face  an  "Annual  Account"  It  is  so  styled 
by  the  clerk  In  approving  and  filing  it,  and 
it  Is  recorded  by  him  in  his  "Record  of  Ac- 
counts," and  not  in  the  book  entitled  "Final 
Settlements."  The  court  properly  Instructed 
the  jury  that  it  was  not  a  final  account,  and 
that  the  six-years  statute  <rf  limitations  did 
not  apply.  In  Vanghan  ▼.  Hines,  87  N.  C. 
446,  the  account  hdd  to  be  a  final  account 
showed  that  all  the  debts  and  expenses  of  the 
estate  had  been  paid,  and  that  there  was 
a  net  balance  which  had  been  found  "due 
the  heirs"  at  a  date  more  than  a  year  previ- 
ous. The  present  account  merely  shows  a 
balance  struck  and  in  the  hands  of  the  ad- 
ministrator for  the  exigencies  of  the  estata 
The  court  also  correctly  told  the  jury  that 
there  being  no  final  aooount,  the  trust  was 
not  ended,  and  the  statute  did  not  begin 
to  run  till  the  resignation  of  the  adminis- 
trator. In  Glen  y.  Elmbrongji,  68  N.  a  173. 
it  was  held  that  the  lapse  of  84  years  did 
not  bar  an  action  by  the  administrator  d.  b.  n. 
against  the  representatives  of  the  first  ad- 
ministrator, when  there  was  no  admlnlstnt' 
tor  d.  b.  n.  during  that  period.  Whether  the 
ten-yeazs  limitation  in  section  108  of  tbe 
Code  now  applies  In  such  cases,  It  is  not  nec- 
essary to  decide  in  this  case,  as  that  period 
has  not  elapsed.  Tbe  defendiant  csiuot  com- 
plain that  the  judge  held  that  tea  years 
would  have  beoi  a  bar.  The  sureties  would 
have  been  ivotected  by  the  lapse  of  three 
years  from  the  taking  out  of  letters  of  ad- 
ministration  d.  b.  n.  Brawley  ▼.  Brawley, 
109  N.  a  624,  14  S.  B.  7&  It  may  be  noted 
that  that  case  has  been  sometimes  misunder- 
stood. It  does  not  change  tbe  construction 
placed  upon  section  104  of  the  Code,— that 
an  action  must  be  brought  by  the  representa- 
tive of  a  creditor  within  one  year  after  his 
death,  and  against  the  representative  of  a 
debtw  in  one  year  after  taking  out  letters 
of  administration,  when  it  would  otherwise 
have  become  barred.  Benson  v.  Bennett  112 
N.  a  606,  17  S.  B.  432;  Coppovmlth  v.  WQ- 
son,  107  N.  a  81,  12  a  B.  77.  Brawley  v. 
Brawley  hdd  that  the  statute  of  limitations 
did  not  run  to  bar  an  action  by  an  admin- 
istrator d.  b.  n.  against  the  representative 
and  bondsmen  of  a  deceased  administrator 
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while  Otere  w'ae  no  administrator  dl  b.  n.'; 
no  one  In  esse  who  conld  bring  waA  action. 
This  would  not  apply  to  an  action  bronght 
by  the  creditor,  or  a  distributee  or  legatee, 
directly  against  the  representative  at  the  de- 
ceased executor,  admlnlBtrator,  or  guardian, 
and  their  sureties,  (or  breach  of  the  bond. 
Of  course,  aftar  the  death  of  the  first  ad- 
ministrator an  action  to  establish  a  disputed 
debt  could  be  brought  only  against  the  ad- 
ministrator -d.  b.  n.    Afllrmed. 


(U5  N.  C.  260) 

MUDUN  T.  BTTFORD  et  at 

(Supreme  Conrt  of  North  Carolina.     Not.  27, 
1894.) 
Validitt  or  MoRTOAOB— Fraud— BosA  Fina 
Purchaser. 
Where  a  person  who  has  a  good  ednca- 
tioa  ezecntes  a  mortgage  without  reading  it, 
or  requesting  tliat  it  be  read,  supposing  that  it 
is  a  "lien"  of  some  kind  different  from  a  mort- 
gage, and  Is  induced  to  execute  it  by  the  false 
representation  of  a  tiiird  person  that  it  Is  not 
a  morteaxe-,  and  that  they  "could  do  away  with 
it  in  80  days,"  the  mortgage  is  not  Toid  in  the 
bands  of  an  innocent  purchaser. 

Appeal  from  auperlor  court.  New  Hanover 
county;  Connor,  Judge. 

Action  by  J.  T.  Medlin  against  Mary  Ba- 
ford  and  others  to  foreclose  a  mortgage. 
From  a  Judgment  tor  defendants,  plalnUfC 
appeals.    Reversed. 

J.  D.  Bellamy,  Jr.,  for  appellant  T.  W. 
Strange^  for  appellees. 

SEDSPECBRI),  0.  J.  The  first  ctuestlon  to 
be  considered  la  whether  the  mortgage  exe- 
cuted by  the  defendants  to  the  plaintiff  is  ab- 
aolntely  void  by  reason  of  fraud  in  the  fac- 
tonii.  If  such  be  the  case,  it  would  be  imma^ 
terial  whether  the  plaintiff  Is  an  Innocent 
party,  since,  the  deed  being  a'  nullity,  no 
rights  could  be  asserted  under  It  In  favor  of 
any  i>er8on  whomsoever.  It  la  this  very 
aerloos  consequence  which  inflnences  the 
courts  to  adhere  strictly  to  the  old  and  well- 
settled  principle  applicable  to  casea  of  this 
character,  and,  tested  by  these,  we  have  but 
little  difficulty  in  reaching  the  conclusion  that 
the  fraud  in  tiie  present  instance  was  in  the 
representation  w  treaty,  and  not  in  the  fac- 
tum. A  deed  made  by  reason  of  this  species 
of  terad  Is  often  said  to  be  void,  but  it  will 
be  found  upon  examination  that  this  term 
is  Indiscriminately  used  in  connection  with 
any  deed  that  may  be  avoided  either  at  law 
or  in  equity.  But,  as  is  said  in  Somes  v. 
Brewer,  2  Pidc  191,  the  distinction  between 
void  and  voidable  deeds  becomes  highly  Im- 
pc^tant  In  its  consequences  to  third  persons, 
"because  nothing  can  be  founded  upon  a  deed 
that  is  absolutely  void,  whereas  from  those 
which  are  only  voidable  fair  titles  may  flow." 
The  distinction  is  clearly  drawn  In  McArthur 
V.  Johnson.  PhlL  (N.  C.)  317.  In  that  case 
a  person  itropoeed  to  convey  a  tract  of  land 
in  trust,  and  his  brotho:  undertook  to  have 


the  deed  drawn,  but,  without  the  knowledge 
of  the  vendor,  inserted  therein  a  Mmveyanoe 
also  of  another  tract  In  trust  for  himself, 
and  upon  presenting  the  deed  for  execution, 
in  reply  to  a  question  by  the  vendor,  said 
that  it  was  "all  right,"  whereupon  the  latter 
executed  It  without  reading  it  or  hearing  it 
read.  It  was  held  that  the  conveyance  was 
valid  at  law,  there  being  no  fraud  in  the 
factum.  The  court,  after  giving  the  surrep- 
titious substitution  of  one  deed  for  another, 
and  the  false  reading  of  a  deed  upon  request 
to  a  blind  <»■  ilUterate  person,  as  examples 
of  fraud  in  the  factum,  then  proceeds  to 
speak  of  what  is  meant  by  fraud  in  the  rep- 
resentation or  treaty.  "In  all  of  the  cases  It 
will  be  seen  that  the  party  knowingly  exe- 
cutes the  very  Instrument  which  he  intended, 
but  is  induced  to  do  so  by  means  of  some 
fraud  in  the  treaty,  or  some  fraudulent  rep- 
resentation or  pretense.  In  this  category  is 
Included  the  case  of  a  man  who  can  read  the 
Instrument  which  he  signs,  seals  and  deliv- 
ers, but  refuses  or  neglecte  to  do  sa  Such  a 
man  is  bound  by  the  deed  at  law,  though  a 
court  of  equity  may  give  relief  against  It" 
The  opinion  quotes  with  approval  the  follow- 
ing language  fTom  1  Shep.  Touch.  66:  "If  the 
party  that  Is  to  seal  the  deed  can  read  him- 
self, and  doth  not,  or,  being  an  Illiterate  or 
a  blind  man,  doth  not  require  to  hear  the 
deed  read  or  the  contents  thereof  declared, 
in  these  cases,  albeit  the  deed  be  contrary 
to  his  mind,  yet  it  Is  good  and  unavoidable 
at  law,  but  equity  may  correct  mistakes, 
frauds,"  etc.  In  3  Washb.  Real  Prop.  262, 
It  is  said:  "But  if  the  parly  can  read,  it  Is 
not  open  to  him  after  executing  it  to  ituist 
that  the  terms  of  the  deed  were  different 
from  what  he  supposed  them  to  be  when  he 
signed  It  *  *  *  And  one  who  executes  a 
deed  cannot  avoid  it  on  the  ground  of  ignor- 
ance of  its  legal  effect  The  rule  on  the 
subject  is  thus  stated:  'A  deed  cannot  be 
avoided  in  a  court  of  law  except  for  fraud 
in  its  execution,  or  other  fraud  or  imposition 
practiced  upoiu  the  grantor  In  procuring  his 
signature  and  seal,— a  fraud  which  goes  to 
the  question  whether  the  deed  ever  had  any 
legal  existence.'  The  law  does  not  reach  the 
cases  of  deeds  procured  by  undue  influence 
ovw  the  grantor.  If  he  be  of  l%al  capacity. 
The  (mly  relief  in  such  cases  is  in  eqully." 
Applying  these  prlncli^es  to  the  facts  of  this 
case  as  related  by  the  defendants,  who 
testified  in  thehr  own  behalf,  it  would  seem 
clear  that  the  mortgage  in  question  Is  not 
void,  but  voidable  only  In  a  court  of  equity. 
The  defendant  Mrs.  McOhrt  stated  that  ahi 
had  a  good  common  school  education,  and  It 
appears  that  neither  she  nor  the  other  de- 
fendant read  the  deed,  or  requested  that  it 
be  read.  They  knew  that  the  object  of  the 
deed  was  to  raise  $1,000,  which  was  to  be 
Invested  together  with  the  $2,000,  which  It 
appears  had  already  been  invested  by  Davis. 
It  is  tree  that  Davis  deceived  them  by  stat- 
ing that  the  deed  was  not  a  mortgage,  and 
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that  tb^  "coQld  do  away  'wltta  It  In  tttlrty 
dajs";  but  tbey  admit  that  they  knew  they 
were  executing  a  "Men"  npcm  th^  house  for 
11,000,  although  they  say  they  did  not  know 
it  was  the  same  as  a  mortgage.  If  tb^  had 
read  the  deed,  they  would  have  discovered 
tliat  it  was  a  mortgage  to  the  plaintlS,  se- 
cnrlng$l,000,  which  she  afterwards  advanced 
upon  the  faith  of  the  mortgage  through  b&c 
attorney,  Mr.  Cutlar.  These  and  other  cir- 
cumstances relied  up<Hi  by  the  defendants 
were  not  sufficient,  in  our  opinion,  to  estab- 
lish fraud  in  the  factum.  Indeed,  the  case 
does  not  seem  to  have  been  tried  upon  tbia 
theory,  as  the  issue  itself  appears  to  have 
been  framed  for  the  purpose  of  presenting  the 
proper  view  of  the  tendency  of  the  testimony, 
which  is  that  the  deed  was  procured  by 
fraud  In  the  retMresentaticMi  or  treaty.  To 
hold  otherwise  would,  it  seems  to  us,  be 
productive  of  the  most  alarming  results  as 
to  the  security  and  stability  of  titles  in  the 
hands  of  innocent  purchasers,  who  have  act- 
ed xtpon  the  faith  of  conveyances  actually  ex- 
ecuted by  the  owna«,  and,  as  in  this  case, 
openly  and  freely  acknowledged  before  the 
proper  authority  to  be  their  act  and  deed. 

The  deed  then  being  voidable  only  in  a 
court  of  equity,  and  the  Jury  having  found 
that  neither  the  plaintifl  nor  her  attorney 
liad  notice  of  the  fraudulent  conduct  of  Dar 
vis  in  procuring  the  execution  of  the  same. 
It  becomes  necessary  to  determine  whether 
the  instructioa  asked  by  the  plaintlfF  should 
not  have  been  given.  This  instruction  re- 
lates to  the  Issue  involving  the  agency  of 
Davis  in  maldng  the  transaction  with  Mr. 
Cutlar,  the  plaintiff's  attorney,  and  must  be 
considered  In  connection  with  the  facts  ad- 
mitted in  the  teetimony  of  the  defendants. 
Could  tlie  defendants,  under  these  circum- 
stances, be  permitted  to  say  that  they  were 
not  bound  by  the  acts  of  Davis?  "It  Is  a 
g^eral  and  Just  rule  that,  when  a  loss  has 
liappened  which  must  fall  on  one  of  two  in- 
nocent persona,  it  shall  be  borne  by  him  who 
Is  the  occasion  of  the  loss,  even  without  any 
positive  fault  committed  by  him,  but  more 
especially  if  there  has  been  any  carelessness 
on  his  part  which  caused  or  contributed  to 
the  misfortune:  A  man  can  scarcely  be 
cheated  out  of  his  property,  especially  of  real 
estate,  in  such  manner  as  to  give  an  inno- 
cent purchaser  a  right  to  hold  according  to 
the  principles  which  have  been  mentioned, 
without  a  degree  of  negligence  on  his  part 
which  should  remove  all  ground  of  com- 
plaint Suppose  him  to  be  prevailed  upon 
by  fraudul^it  r^resentatlons  to  execute  a 
deed  without  asking  advice  of  friends  or 
counsel,  he  has  locus  i>enltentiae  when  be 
goes  before  a  magistrate  to  acknowledge  it." 
Somes  V.  Brewer,  supra.  These  geneni 
principles  are  well  sustained  and  illustrated 
by  several  decisions  of  this  court  and  the 
numerous  authorltiee  therein  dted,  ana  are 
applicable,  we  think,  to  the  question  under 
oonsideraUon.     BaUroad  Co.  v.  Kitchln,  91  N. 


0.  89;  Vass  ▼.  Blddick,  89  N.  a  6;  State  v. 
Lewis,  73  N.  C.  188.  According  to  the 
statements  of  the  defendants,  they  Intended 
to  give  a  lien  upon  their  property  for  |1,000. 
This  money,  it  must  necessarily  be  Inferred, 
was  to  be  raised  on  the  faith  of  the  Uen, 
and  it  was  to  be  submitted  to  Davis,  who 
was  "to  put  it  out"  with  the  $2,000  he  had 
already  invested,  so  that  the  defendants 
could  get  $25  per  month.  The  defendants, 
without  reading  the  mortgage,  executed  the 
same,  and  it  remained  in  the  hands  of  Davis. 
Davis  came  the  next  day  with  the  cl«4c  of 
the  court  (Taylor),  and  the  defendants  ac- 
knowledged the  due  execution  of  the  said 
mortgage,  and  it  cannot  be  doubted  that  It 
remained  in  the  hands  of  Davis  in  pursuance 
of  the  arrangement  agreed  upon.  As  we 
have  said,  bad  they  read  the  instrument, 
they  would  have  discovered  that  it  was  a 
mortgage  to  the  plaintiff  for  the  sum  of  $1,- 
000;  and,  so  far  as  this  case  is  concerned.  It 
must  be  assumed  that  they  wrae  aware  of  its 
contents.  At  any  rate,  they  admit  that  they 
knew  that  it  was  a  lien  for  that  amount,  and, 
under  these  circumstances,  they  permit  the 
said  Davis  to  take  away  the  instrument 
obviously  for  the  purpose  of  raising  the  mon- 
ey. In  oth«r  wwds,  by  their  gross  negli- 
gence and  blind  confidence  in  Davis,  they 
invested  him  with  all  the  indicia  of  agency 
to  obtain  the  money  of  the  plaintiff  upon 
the  faith  of  this  mortgage;  and  as  between 
the  plaintiff  and  these  defendants,  who  are 
all  innocent  parties,  it  cannot  be  a  question 
as  to  who  should  bear  the  loss.  We  think 
the  Instruction  should  have  been  giyen,  and 
that,  because  of  its  refusal,  there  should  be 
a  new  trial.  Of  course.  If,  upon  another 
trial,  It  should  appear  that  Mr.  Cutlar  had 
notice  of  facts  sufficient  to  put  him  upon  In- 
quiry, the  plaintiff  would  be  affected  by 
such  notice,  and  the  defendants  be  en- 
titled to  relief.  We  have  examined  the  au- 
thorities cited  by  the  counsel  for  the  defend- 
ants, and  see  nothing  in  them  which  serious- 
ly conflicts  with  the  principles  we  have  de- 
clared In  this  opinion.  The  fact  that  the 
note  was  not  executed  by  the  defendants 
does  not  in  itself  prevent  a  foreclosure  at  the 
mortgage    1  Jones,  Mortg.  868.     New  triaL 


(U5  N.  C.  274) 

DIXON    v.     WILMINGTON     SATINO     * 
TRUST   CO.   et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1894.) 

CAKOSLLATlOlf  OF  MoKTOAOB — FRA.UI1 — BOKA  Fn>S 
PUROHASSB. 

The  fact  that  a  mortgagor  is  induced  by 
fraudulent  representationa  to  sign  a  mortgage 
without  readutg  it  renders  It  voidable  merely, 
and  therefore  cannot  be  avoided  in  the  banda 
of  a  person  who  In  good  faith  advances  money 
thereon. 

Appeal  from  superior  ooort,  New  Hanover 
county:  Boykin,  Judge. 
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Actton  by  Nancy  Clxon  agaliuit  the  WIl- 
mlngton  Saving  &  Tnut  Company  and  others 
to  cancel  a  mortgage.  From  a  Judgment  for 
defendant,  plaintiff  appeal*.     Affirmed. 

T.  W.  Strange,  for  appellant.  Geo.  Boun- 
tree,  for  appellees. 

SHEPHERD,  O.  J.  HoweTer  much  we 
may  sympathize  with  the  plalntliT,  who,  like 
the  defendants  In  the  case  of  Medlin  t.  Bq- 
ford  (decided  at  this  term)  20  S.  E.  463,  has 
been  cheated  and  defrauded  by  reason  of  her 
perfect  confidence  in  the  rectitude  and  piety 
of  John  O.  Davis,  we  are  unable  to  see  bow 
we  can  grant  her  the  relief  prayed  for.  To 
4o  so  would  amount  to  the  abrogation  of 
some  of  the  plainest  principles  of  Jurispm- 
dence,  and  so  unsettle  the  law  that  but  Ut- 
tie  confidence  could  hereafter  be  placed  in 
tiiose  solemn  assurances  of  title  so  necessary 
t*  the  welfare  and  repose  of  society.  The 
grave  results  of  holding  a  deed,  executed  un- 
der the  present  drcnmstances,  to  be  void, 
and  not  voidable  merely,  are  mentioned  in 
the  case  of  Medlin  v.  Buford,  supra,  in  which 
will  also  be  found  an  enunciation  of  the 
prindples  which  apply  to  this  appeal.  There 
is  no  pretense  here  that  the  plaintiff  did  not 
Intend  to  sign  and  deliver  the  Instrument 
in  question.  She  alleges  that  she  consented 
to  do  so,  and  executed  the  same  without 
reading  or  having  It  read  to  her.  In  addi- 
tion to  the  authorities  cited  in  Medlin's  Case, 
supra,  we  wUl  add  the  case  of  Commission- 
ers V.  Kesler,  07  N.  0.  448,  In  which  It  was 
hdd  that  If  a  grantor,  although  an  flilterate 
man,  ^ecutes  a  deed  without  demanding 
that  it  be  read,  or  elects  to  waive  a  demand 
for  the  reading,  the  deed  will  take  effect. 
See,  also,  1  Devi.  Deeds,  225,  where  it  is 
said:  "It  is  at  the  peril  of  the  party  to 
whom  the  deed  Is  made  that  the  true  effect 
and  purport  of  the  writing  be  declared  if  re- 
quired; but,  if  the  party  who  should  deliver 
the  deed  doth  not  require  it,  he  should  be 
bound  by  the  deed,  although  it  be  penned 
against  his  meaning."  It  being  very  clear, 
then,  that  the  deed  Is  not  void  by  reason  of 
fraud  In  the  factum,  It  must  follow  that  It 
can  only  be  avoided  in  equity;  and,  for  the 
reasons  given  In  Medlin's  Case,  that  court 
will  never  grant  relief  against  an  Innocent 
party,  who  has  been  Induced  to  part  with  his 
money  on  the  faith  of  a  mortgage  duly  exe- 
cuted according  to  law.  By  the  gross  neg- 
ligence of  the  plaintiff,  she  allowed  herself 
to  be  imposed  ui>on  by  the  fraudulent  repre- 
sentations of  Davis,  and  executed  a  mort- 
gage directly  to  the  defendant  trust  com- 
pany. She  delivered  this  mortgage  to  Davis, 
and  upon  the  faith  of  this  deed,  acting  pre- 
sumably as  her  agent,  he  obtained  the  mon- 
ey. This  Is  one  of  those  "hard  cases"  that 
are  sometimes  called  the  "quicksands"  of  the 
law,  but  the  Improvidence  of  the  few  should 
not  tempt  the  courts  to  depart  from  those 
well-settled  principles  upon  which  depend 
v.20s.E.no.  13—50 


the  safety  and  security  of  the  many.  TIm 
Judgment  sustaining  the  demurrer  is  af- 
firmed. 


(116  N.  C.  679) 

GWALTNET  v.  SCOTTISH  CAROLINA 

TIMBER  &  LAND  CO.,  Limited. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1884.) 

Fish  Tb^p  nt  Noxtloatablb  Strsak  —  Injuxixs 
FKOM  Floating  Loes— Evidknce. 

1.  In  an  action  for  damage  to  a  dam  and 
fish  trap,  caused  by  loes  floating  on  a  stream 
which  is  not  "floatable,  plaintiff  need  not  show 
that  defendant  was  negligent  in  handling  the 
logs. 

2.  An  exception  that  an  instruction  was  too 
general  will  not  be  considered  on  appeal  where 
no  request  for  a  specific  instruction  was  made. 

3.  In  an  action  for  damages  to  a  dam 
and  fish  trap  by  floating  logs,  evidence  of  the 
value  of  the  fish  cauglit  is  admissible  to  show 
the  amount  of  the  damage. 

4.  Where  onL>  in  possession  of  personal  prop- 
erty, while  not  the  owner  thereof,  sues  for  an 
injury  thereto,  the  damages  will  be  estimated 
with  reference  tu  his  interest  in  the  property. 

5.  There  is  uo  objection  to  the  use  by 
counsel,  in  summing  np,  of  the  stenographic 
notes  of  the  evidence. 

Appeal  from  superior  court,  Buncombe 
county;  Graves,  Judge. 

Action  by  Jesse  A  Gwaltney  against  the 
Scottish  Carollaa  Tlmlier  &  Land  Company 
for  damages  to  a  dam  and  fish  trap  by  float- 
ing logs.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Civil  action  toe  damages  alleged  to  have 
resulted  to  th«  plaintiff's  dam  and  fish  trap 
by  floating  logs  placed  in  the  French  Broad 
river  by  the  defendant,  tried  at  spring  term, 
1893,  of  Buncombe  superior  court  before 
Graves,  J.  The  following  were  the  Issues:  (1) 
Was  plaintiff  the  owner  of  the  dam  and  fish 
trap  at  the  time  of  the  alleged  injury?  (2) 
Was  plaintiff  in  the  possession  of  the  dam 
and  fish  trap  at  the  time  of  the  injury  alleged 
in  the  complaint?  (3)  At  the  time  of  the  al- 
leged injury,  was  the  French  Broad  river, 
at  the  point  of  the  alleged  injury,  such  a 
stream  that  business  men  may  calculate  that, 
with  tolerable  regularity  as  to  'the  seasons, 
the  water  will  rise  to  and  remain  at  such  a 
height  as  will  enable  them  to  make  It  profit- 
able to  use  It  as  a  highway  for  transporting 
logs  to  market  or  miUs  lower  down?  (4) 
Was  the  dam  and  fish  trap  destroyed  by  the 
conduct  of  defendant?  (5j  At  first  the  court 
made  the  fourth  Issue  as  follows:  "Was  the 
dam  and  fish  trap  destroyed  by  the  negligent 
conduct  of  defendant?"  but  In  charging  upon 
that  Issue  struck  out  the  word  "negligent" 
The  case  is  sufficiently  stated  in  the  opinion. 
Verdict  and  Judgment  for  plaintiff.  Appeal 
by  defendant 

Ohas.  A.  Moore  and  J.  B.  Batchelor,  for 
appellant  Thos.  A.  Jones  and  F.  A.  Sondley. 
for  appellee^ 

MacRAE,  J.  The  complaint  and  answer 
are  set  ont  in  fuU  in  Ul  N.  G  647,  10  8.  E. 
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602.  On  the  former  trial,  after  the  testlmony 
was  doBed,  his  honor,  the  presiding  judge, 
(ntlmatlng  the  opinion  that,  assuming  the 
facts  as  testified  to  be  true,  the  pMntlfl  waa 
not  entitled  to  recover,  he  submitted  to  a  non- 
suit and  appealed.  In  the  opinion  of  this 
court,  delivered  by  the  chief  justice.  It  vyaa 
held  that  there  was  testimony  proper  to  be 
submitted  to  the  jury  in  order  that  they 
might  determine  whether  the  French  Broad 
river,  at  the  point  of  the  alleged  wrong  and 
injury,  was  what  is  now  called  a  "floatable 
stream."  It  was  there  said:  "It  is  not  nec- 
essary, in  order  to  establish  the  easement  in 
a  river,  to  show  that  It  is  susceptible  of  use 
continuously  during  the  whole  year  for  the 
purpose  of  floatage,  but  it  Is  sufficient  if  it 
appearthat  business  men  may  calculate  that, 
with  tolerable  regularity  as  to  the  seasons, 
the  water  will  rise  to  and  remain  at  such  a 
height  as  will  enable  them  to  moke  it  proflt- 
able  to  use  it  as  a  highway  for  transporting 
logs  to  market  or  mills  lower  down."  There 
was  entire  nnanlmilyln  this  court  as  to  what 
constituted  such  a  stream,  for  Mr.  Justice 
Aveiy,  in  a  very  able  dissenting  opinion, 
used  the  same  words,  with  the  addition: 
"When  prudent  business  men  may  regulate 
their  expenditures  with  reference  to  the  antic- 
ipated rise,  the  stream  becomes  a  factor  in 
conducting  the  commerce  of  the  country." 
The  divergence  of  views  was  then  upon  the 
relative  rights  of  the  persons  floating  timber 
down,  and  the  riparian  proprietors  along 
such  streams.  When  the  case  was  tried  the 
second  time,  his  honor  submitted  to  the  jury 
an  issue  framed  upon  the  language  above 
quoted,  as  follows:  "(3)  At  the  time  of  the  al- 
leged Injury,  was  the  French  Broad  river,  at 
the  point  of  the  alleged  injury,  such  a  stream 
that  business  men  may  calculate  that,  with 
tolerable  regularity  as  to  the  seasons,  the 
water  will  rise  to  and  remain  at  such  a  height 
as  will  enable  them  to  make  It  profitable  to 
use  It  as  a  highway  for  transporting  logs  to 
market  or  mills  lower  down?"  In  his  in- 
structions to  the  jury  on  this  issue  his  honor 
said:  "It  is  not  necessary  that  the  stream  Is 
of  such  voluhie  all  the  year,  or  all  the  season, 
but  It  might  be  for  a  time  long  enough  to  be 
beneficially  used.  I  cannot  say  how  long  a 
time  the  stream  must  be  capable  of  floating 
In  each  year,  but  a  stream  which  Is  only  ca- 
pable of  floating  logs  in  occasional  freshets 
is  not  In  law  a  floatable  stream.  Now,  wheth- 
er the  French  Broad  was  such  a  stream  be- 
comes a  question  of  fact  for  you  to  determine 
from  all  the  evidence,  and  I  can  give  you  no 
farther  assistance  on  this  point  The  burden 
rests  upon  the  defendant"  Again,  his  honor 
charged:  "Upon  the  question  whether  the 
French  Broad  Is  floatable,  you  look  to  the  testi- 
mony of  all  the  witnesses;  all  the  evidence 
bearing  on  that  question;  the  size  of  the 
stream,  the  c«nntry  It  drains,  the  size  of  the 
valley;  that  witnesses  testify  that  it  w«u3 
floatable  above  Ashevllle;  but  It  does  not 
neoeasarily  follow  from  the  fact  that  It  Is 


floatable  above  AdievlIIe  that  it  Is  floatable 
below."  In  answer  to  an  oral  request  from 
defendant's  counsel  the  court  charged:  "If 
the  freshet  should  arise  from  natural  rainfall 
for  a  sufficient  period  to  make  It  nsefol  to 
the  public,  it  would  be  considered  a  floatable 
stream.  Temporary  rise,  passing  quickly 
down,  is  not  snfflcl«it  to  make  a  stream 
floatable,  and  would  not  be  sufficient  If  the 
freshet  should  continue  up  for  erea.  two  or 
three  days  and  be  reas(»iably  expected  every 
year."  This  question  was  so  examined  and 
discussed  by  us  npon  the  former  hearing  that 
we  deem  It  only  necessary  now  to  give  oar 
unquallfled  approval  to  the  Issue  and  the  In- 
structions thereon,  and  thus  dispose  of  all 
of  defHidant's  exceptions  to  this  part  of  the 
charge.  The  issue  itself  was  not  excepted  to; 
indeed,  thoe  were  no  exceptions  to  the  issues, 
but  to  the  striking  out  of  the  word  "negli- 
gent" from  the  fourth  issue,  so  as  to  make  it 
read,  "Was  the  dam  and  flsh  trap  destroyed 
by  the  conduct  of  defendant?"  and  to  the 
fifth  issue,  "What  damage,  if  any,  has  the 
plalntiir  sustained?"  We  think  that  the  con- 
tentions of  the  parties  were  carefully  and 
fairly  presented  by  the  issues,  and  that,  if 
there  was  an  injury  to  plaintiff's  property 
by  reason  of  floating  logs.  It  was  of  no  mo- 
ment in  this  action,  certainly  after  the  Jury 
found  that  the  river  was  not  a  floatable 
stream,  whether  the  injury  was  caused  by 
the  negligence  of  defendant  or  otherwise.  If 
it  in  truth  were  caused  by  the  act  of  defend- 
ant 

We  will  next  address  onrselves  to  the  ex- 
ceptions of  the  defendant  to  the  charge  of 
the  court  upon  the  measure  of  damages:  "If 
the  river  is  not  a  floatable  stream,  and  the 
dam  was  destroyed  In  consequence  of  its  [de- 
fendant's) acta,  the  defendant  Is  liable  to 
plaintiff  for  such  actual  damages  as  natur- 
ally resulted  from  Its  acts."  "The  measure 
of  damage  would  depend  on  the  right  the 
plaintiff  had  in  the  flsh  trap  and  dam.  This 
damage  should  be  for  the  injniy  to  his  prop- 
erty in  the  dam  and  trap,  and  would  be 
greater  for  the  destruction  of  property  to 
which  he  had  a  titie  in  fee  simple  than  to  a 
mere  property  in  possession."  "Upon  the 
question  of  damages  the  jury  were  further 
instructed  that  in  no  view  was  the  defendant 
liable  for  vindictive  damages;  that  the 
measure  of  damage.  If  the  plaintiff  were  en- 
titied  to  any,  was  the  actual  value  of  t^e  In- 
jury done.  The  cost  of  building  the  dam  was 
not  the  measure,  nor  was  the  cost  of  re- 
building the  measure  of  damage;  bat  the 
jury  must,  from  all  the  evidence,  fix  the 
amount  of  the  loss  actually  sustained  by  plain- 
tiff as  the  measure  of  damage,  If  plaintiff 
is  entitied  to  any  damage."  These  Instrnc- 
tions  cat  off  from  the  jury  any  consideration 
of  prospective  or  speculative  damages,  and 
confined  them  to  compensation  for  the  In- 
jury. The  loss  actually  sustained  was  to  I>e 
determined  by  the  jury.  Suth.  Dam.  t|  1011, 
1012.     It  was  a  rerf  general  pr(H[KMltloii, 
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whlcli  bis  honor  should,  and  donbtleas  would, 
twKe  explained  and  elaborated.  If  he  had 
be«a  80  requested;  but,  "If  the  parties  desire 
mora  specific  instructions,  they  must  ask 
for  them  at  the  proper  time."  Morgan  t. 
Lewis,  95  N.  G.  206.  Several  exceptions  em- 
brace testimony  as  to  the  annual  "output" 
of  the  fishetj.  Plaintiff  testified:  "I  caught 
large  quantities  of  fish.  I  cannot  say  how 
much.  Supplied  my  family  and  laborers. 
Went  to  the  traps  twice  a  day.  Sold  $600 
worth  a  year.  The  yearly  value  of  products 
of  traps  was  $1,000."  Witness  Morrison  testi- 
fied: "Gwaltney,  during  my  stay,  sold  a 
great  many  fish  at  the  hotel.  I  can't  say 
how  often."  We  think  all  of  this  testimony 
was  competent,  not  for  the  purpose  of  show- 
ing prospective  or  speculative  damages,  or 
as  to  what  he  might  have  made  later  but  for 
the  injury,  for  in  this  view  it  would  not  have 
been  admissible,  but  "all  the  facts  and  cir- 
cumstances constituting  or  proximately  con- 
nected with  the  trespass,  tending  to  show  its 
character  and  Immediate  consequences,  may 
be  proved,  both  to  show  the  amount  neces- 
sary to  a  just  compensation  for  the  injury 
and  the  motive  of  the  defendant,  to  enable 
the  Jury  to  determine  whether  the  wrong  la 
sacb  that  punitory  damages  should  be  giv- 
en, and,  if  so,  how  much.  In  the  absence  of 
facts  warranting  such  damages,  the  principle 
of  compensation  governs,  and  to  ascertain 
the  amount  the  mode  of  proof  must  be  adapt- 
ed to  the  facta  of  each  case."  "Where  the 
trespass  suspends  or  Impairs  the  enjoyment 
of  the  iHremlses,  compensation  may  be  given 
on  the  basis  of  the  rental  value,  in  the  ab- 
sence of  any  ground  for  special  damages,  or 
In  addition  to  such  damages;  and,  if  the 
premises  are  put  out  of  repair,  the  cost  of  re- 
pair will  be  an  additional  item."  The  de- 
fendant who  destroyed  the  sluiceway  to  a 
mill  was  held  liable  for  the  sluiceway  and 
consequential  damages  to  plaintlfr  for  hav- 
ing his  mill  stopped.  Suth.  Dam.  {  1015. 
Where  defendant  wrongfully  destroyed  part 
of  plaintUTs  milldam,  damages  were  as- 
sessed for  the  cost  of  repairing  the  dam, 
and  also  for  Interruption  to  the  use  of  the 
mill  or  diminution  of  profits.  "Per  Curiam: 
The  qnestioB  is  raised  as  to  consequential 
damages.  The  interruption  to  the  use  of  the 
mill,  and'  the  diminution  of  the  plaintlfrs' 
profits  on  that  account,  were  alleged  in  the 
declaration  and  proved  on  the  trial;  and 
we  think  this  was  right  The  plalntiSs  are 
entitled  to  recover  all  the  damages  ttaey  suf- 
fered by  reason  of  the  trespass."  Wblte  t. 
Mosely,  8  Pick.  356.  Consequential  dam- 
ages, to  be  recovered  in  an  action  of  tort, 
must  be  the  proximate  consequence  of  the 
net  complained  of;  therefore  the  tortious 
conversion  of  plaintiff's  mole  would  not  au- 
thorise damages  for  loss  of  crop  thereby.  If 
the  action  were  for  damage  for  breach  of 
contract,  the  rule  would  be  to  give  such  dam- 
age as,  being  incidental  to  the  breach  as  a 
natnral  consequence  thereof,  may  be  reason- 


ably presumed  to  have  been  within  the  con- 
templation of  the  parlies.  Sledge  v.  Reld, 
73  N.  C.  440.  No  such  contemplation  could 
have  been  in  the  minds  of  these  parties.  The 
measure  Is  the  actual  damage,  not  the  cost 
of  rebuilding,  nor  the  original  cost  of  build- 
ing; but,  taking  into  consideration  these 
things,  and  the  value  of  the  property  by  rea- 
son of  its  production,  the  actual  damage  is 
to  be  estimated.  In  this  view  the  testimony 
was  entirely  competent  Willis  v.  Branch, 
94  N.  O.  242.  There  were  several  Instruc- 
tions asked  upon  the  first  issue,  "Was  the 
plaintiff  the  owner  of  the  dam  and  fish  trap 
at  the  time  of  the  Injury  alleged  in  plaintUTs 
complaint?"  and  to  the  second  issue,  con- 
cerning piaintifTs  possession.  It  is  unneces- 
sary for  us  to  examine  closely  into  piain- 
tifTs title.  His  possession  was  undisputed, 
and  it  la  certain  that  an  action  will  lie  for 
trespass  and  injury  to  the  possession.  Hor- 
ton  V.  Hensley,  1  Ired.  163;  Smith  t.  Ing- 
ram, 7  Ired.  175;  Aycock  v.  Railroad  Co.,  89 
N.  G.  321.  And  his  honor  charged  the  jury 
substantially  that  the  plaintiff  could  cmly  re- 
cover according  to  his  Interest  "Of  course, 
plaintUTs  right  to  recover  in  any  event  de- 
pends upon  his  title  ot  upon  his  possession. 
If  he  have  neither,  be  can  not  recover;  if 
he  have  either,  he  can,  if  the  defendant  was 
guilty  of  doing  him  a  wrong  by  reason  of  his 
wrongful  conduct  The  measure  of  damage 
would  depend  on  the  right  the  plaintiff  had 
in  the  fish  trap  and  dam.  This  damage 
should  be  for  the  injury  to  bis  property  In  the 
dam  and  trap,  and  would  be  greater  for  the 
destruction  of  property  to  which  he  had  title 
in  fee  simple  than  to  a  mere  property  In  pos- 
session." As  we  have  seen,  if  the  defendant 
bad  desired  more  specific  instructions  on 
this  point  be  should  have  asked  them.  As  a 
general  proposition,  the  court  was  correct 

It  was  ccmtended  that  the  damage,  if  done 
at  all.  was  by  an  independent  contractor,  and 
ther^ore  the  defiendant  Is  not  liable.  It  is 
sufilcient  to  say  that  we  do  not  think  there 
was  evidence  to  that  effect  The  defendant 
l8  a  corporation,  and  must  of  necessity  act 
througb  its  agents  and  managers,  and  there 
was  nothing  to  show  that  the  person  moving 
the  logs  was  other  than  defendant's  agent 

Not  to  protract  the  discussion,  many  of  the 
prayers  for  Instmction  and  exceptions  being 
based  npon  the  theory  that  the  French 
Broad  was  a  fioatable  stream,  and  the  jury 
having  found  to  the  contrary,  will  not  need 
to  be  examined. 

We  see  no  objection  to  counsel's  using  the 
stenographic  notes  in  rehearsing  parts  of  the 
testimony  to  the  jury,  when  they  are  read 
as  aids  to  his  memory,  and  are  according  to 
his  recollection.  They  derive  no  additional 
weight  from  being  such  notes,  but  are  sim- 
ply counsel's  statements,  not  under  oath, 
but  in  the  course  of  the  argument  as  to  his 
understanding  of  the  testimony.  We  have 
glYOX  careful  consideration  to  all  the  ex- 
ceptions of  dafemdant  and  the  very  able  ar- 
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Knment  of  coansel,  and  to  the  authorlUes 
cited  by  them,  and  we  are  of  the  opinion  that 
the  case  was  very  carefnlly  and  ccMisclen- 
tloualy  tried  below,  and  tbere  ia  no  error. 


(116  N.  C.  3S7) 

CALL  T.  TOWN  OP  WILKKSBORO. 

(Sopreme  Coart  of  North  Carolina.     Not.  27, 

1894.) 

PowEKS  or  Town— Latino  Got  Stbbbt— Ab^ 

TBOaiSATION  BT  BPEOIAL  AOT. 

1.  Since  by  Act  March  6,  1893,  |  1,  the 
general  aasembly  authorized  the  town  commis- 
sioners of  Wilkeslraro  to  lay  out  a  street,  one 
whose  land  is  condemned  for  that  purpose  can- 
not complain  that  the  street  is  not  a  public  ne- 
cessity. 

2.  An  act  authorizing  the  laying  out  of  a 
certain  street  is  not  affected  by  a  prior  judg- 
ment of  the  superior  court  that  such  street 
was  not  necessary  for  public  purposes. 

8.  Act  March  6,  1893,  {  2,  provides  that 
the  street  provided  for  by  said  act  "shall  be 
located  under  the  law  providing  for  the  loca- 
tion of  streets  and  rights  of  way,  as  provided 
in  the  charter  of  said  town."  Bdd,  that  the 
section  was  not  intended  to  restrict  the  town 
to  the  powers  existing  under  the  charter,  but  to 
regulate  the  procedure  in  ascertaining  the  most 
practical  way  of  laying  out  the  street. 

Appeal  from  superior  court,  Wilkes  coun- 
ty;  Boykln,  Judge. 

Action  by  M.  C.  Call,  executor,  against  the 
town  of  Wilkesboro,  to  restrain  the  laying 
out  of  a  street  Judgment  for  defendant, 
and  plalntlfF  appeals.     Affirmed. 

W.  W.  Barber,  for  appellant  Watson  ft 
Buxton,  for  appellee. 

SHEPHERD,  C.  J.  On  the  6tb  of  March, 
1883,  the  general  assembly  passed  the  follow- 
ing act: 

"Section  1.  That  the  board  of  town  commla- 
stoners  of  the  town  of  Wilkesboro  are  hereby 
authorlaed  to  lay  off,  locate  and  establish  a 
public  street  in  the  town  of  Wilkesboro  not 
less  than  sixteen  feet  wide,  commencing  at 
the  southeast  approach  of  the  iron  bridge 
across  the  Yadkin  river  between  Wilkesboro 
and  North  Wllkeaboro^  thence  down  the 
bank  of  said  river,  the  most  practical  way, 
to  Oarrett  Vines'  saw  and  lumber  mllla 

"Sec.  2.  That  said  street  shall  be  located 
under  the  law  providing  for  the  location  of 
streets  and  rights  of  way,  as  provided  in 
the  charter  of  said  town. 

"Sec.  8.  All  laws  and  clauses  of  laws  in 
conflict  with  this  act  are  hereby  repealed. 

"Sec.  4.  This  act  shall  be  in  force  from  and 
after  its  ratification.'' 

The  first  sectlmi  of  the  above  act  express- 
ly authorises  the  laying  off  the  street  which 
Is  the  subject  of  this  controversy,  and  It 
Is  not  open  to  the  plaintiff  to  say  that  the 
said  street  Is  not  necessary  for  public  pur- 
poses. The  constitution  provides  that  pri- 
vate property  shall  not  be  taken  except  for 
public  use,  and  it  is  well  settled  "that  wheth- 
er a  particular  use  Is  public  or  not  within  the 


meaning  of  the  constitution.  Is  a  question  for 
the  judiciary."  Lewis,  Em.  Dom.  158;  M1I1% 
Em.  Dom.  10,  11.  It  cannot  t>e  donbted  that 
a  public  highway  like  the  one  under  coa- 
slderatlon  Is  a  public  use;  and,  this  being  ds- 
termlned,  the  question  as  to  its  necessity  or 
expediency  Is  a  matter  which  rests  entb«Iy 
with  the  legislative  department  Lewis,  Bhn. 
Dom.  238;  Mills,  Em.  Dom.  10,  IL  Accord- 
ing to  these  principles,  the  plaintiff  is,  as  we 
have  said,  precluded  from  denying  the  neces- 
sity for  the  street;  and  the  fact  that  previ- 
ous to  the  passage  of  the  act  of  assembly, 
the  superior  court  had  adjudged  that  no  such 
necessity  existed,  cannot  defeat  the  express 
grant  of  authority  by  the  legislature.  The 
act  (section  1)  in  its  terms  substantlaUy  lo- 
cates the  street;  and  there  Is  nothing  in  the 
plaintiff's  contention  that  section  2  has  the 
effect  of  so  qualifying  the  provisions  of  sec- 
tion 1  as  to  restrict  the  town  authorities  to 
the  same  powers,  only,  that  existed  under 
the  charter  of  1889.  The  act  explicitly  grants 
the  authority  to  lay  off  the  street  and  section 
2  was  Intended  simply  to  regulate  the  pro- 
cedure as  to  ascertaining  "the  most  practical 
way,"  and  other  incidents  attending  the  ex- 
ercise of  the  right  of  the  power  of  eminent 
domain.  The  Judgment  of  the  court  below 
is  affirmed. 

(Ufi  N.  C.  741) 

STATE  V.  REID.    (No.  823.) 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1891.) 

FOBMBB  JSOPABDT. 

A  prosecution  for  selling  llqnor  without 
a  license,  contrary  to  a  city  ordinance,  does 
not  bar  a  prosecution  under  the  state  law  for 
the  same  selling. 

Appeal  from  superior  court  Forsyth  coun- 
ty;  Whl taker.  Judge. 

J.  A.  Held  was  Indicted  for  selling  liquor 
without  a  license,  and  from  a  Judgment  ac- 
quitting him  the  state  appeals.    Reversed. 

The  Attorney  General,  for  the  Statsi  Olenn 
A  Manly,  for  appellesb 

BURWELL,  J.  The  defendaat  was  tried 
npon  an  indictment  found  against  him  tot  re- 
tailing spirituous  liquors  without  a  Uoense  so 
to  do.  The  special  verdict  finds  that  he  sold 
the  llqnor  as  charged,  >nd  that  he  had  no 
license  elthei'  from  the  county  or  from  the 
dty  of  Winston.  Upon  the  facts  found,  he 
should  have  been  adjudged  gnllly,  toe  the 
fact  that  he  had  been  prosecuted  before  the 
mayor  of  the  city  ot  Winston  for  a  violation 
of  Ite  ordinance,  adopted  puiBuant  to  au- 
thrity  given  to  that  municipality  by  section 
63  of  the  Private  Laws  of  1881,  and  forbid- 
ding the  selling  of  spirituous  liquors  within 
that  city  without  having  first  ontalned  a  li- 
cense from  the  city,  was  no  bar  to  this  crim- 
inal action.  The  offense  charged  against  the 
defendant  hare,  and  ot  which  the  qpeclal  ver^ 
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diet  ONtTlcbi  him,  !■  distinct  from  that  with 
whlcb  lie  was  charged  before  the  mayor. 
State  y.  Stevens,  114  N.  a  879;  18  S.  B.  881. 
Bevereed. 


STATE  T.  REID.    (No.  324.) 

(Sapreme  Court  of  North  Carolina.    Not.  27, 
1894.) 

Appeal  from  inperior  conrt,  Forsyth  county; 
Whitaker,  Judge. 

J.  A.  Reid  was  Indicted  for  ••elliag  liquor 
without  a  license,  and  from  a  Judgment  ac- 
quitting him  the  state  appeals.    Reversed. 

The  Attorney  General,  for  the  State.  Glenn 
A  Manly,  for  appellee. 

BURWBLL,  3.  Upon  the  special  verdict  the 
defendant  was  properly  adjudged  guilty.  State 
V.  Stevens,  114  N.  C.  873.  1§  S.  B.  861,  and 
State  V.  Reid  (at  this  term)  20  S.  B.  468. 

Affirmed.  

(UO  K.  C.  t») 

HILIi  V.  DAVIS  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  27, 
1884.) 
TKVtfr  Dbbo  vob  Cbbditobs— CoNSTROonoir. 
Where  an  Insolvent  ezecutei  a  trust  deed 
of  his  property  to  secure  creditors,  and  directs 
the    tmstee   to   settle,    "without   discount,"    a 
claim    specified   in   the    deed    as    an    "incum- 
brance,"^ and  a«  "secured,"  such  claim  lieing 
for  the  purchase  price  of  land,  though  he  is 
mistaken   in   believing  the   claim   secured,   his 
intention  should  be  carried  out,  and  the  land 
treated  as  security  for  the  claim. 

Appeal  from  superior  conrt,  Snrry  county; 
Whitaker,  Judge. 

Action  by  Nancy  A.  Hill  against  B.  F.  THkr 
vis,  an  Insolvent,  and  otbers,  to  recover  upon 
two  promissory  notes  given  for  the  purchase 
price  of  land,  and  to  have  a  lien  on  the  land 
decreed  therefor.  From  a  Judgment  In  fa- 
vor of  defendants,  plaintiff  appeals.  Re- 
versed. 

The  trust  deed  executed  by  Davis  men- 
tioned plaintiff's  claim  as  follows:  "The  fol- 
lowing creditors  are  not  included  In  the 
above  enumeration,  for  that  their  claims  are 
secured  and  referried  to  as  existing  incum- 
branoes:  M.  K.  Gray,  $135;  Craddock  & 
Terry,  $275;  Nancy  A.  HUl,  $500,-«nd  the 
tmstee  Is  authorized  and  directed  to  make 
settlement  of  the  same  without  discount.'' 

B.  L.  Haymore,  for  appellant 

PER  GUBIAM.  The  deed  in  trust  explic- 
itly authorizes  and  directs  the  trustee  to  set- 
tle the  claim  of  the  plaintiff,  "without  dis- 
count" Here  Is  an  express  trust  In  favor 
of  the  plaintiff,  and  Its  efficacy  is  not  de- 
stroyed because  the  trustor  was  mistaken  In 
believing  that  the  claim  was  already  secured. 
It  was  clearly  his  Intention  that  this  claim 
should  be  preferred,  at  least  to  the  extent  of 
the  value  of  the  land  which  constituted  its 
consideration.  While  the  plaintiff  was  not 
entitled  to  the  specific  relief  asked,  there  was 
sufficient  in  the  complaint  to  have  warranted 


a  Judgment  declaring  Hiat  the  dalm  of  the 
plaintiff  was  secured  In  the  deed,  and  that 
it  should  be  paid  by  the  trustee  as  directed. 
Reversed. 


(M  N.  C.  370) 

SPRINGER  et  al.  v.  SHEETS  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  20, 

1894.) 
Rbmovai.  or  Caosbs— Separablb  Contbovbrst— 

DiVSBSITT    or    ClTIZBNSaiP  —  RSABRiLNOEMBIlT 
OF  FaSTIBS — FORECLOSDBE  SciT— CA.IICBLIATI01) 

or  Died — Joindbb  op  AoTioxa 

1.  Where  there  are  several  mortgages  and 
a  subsequent  trust  deed  on  the  same  property, 
the  mortgagor  may  bring  one  combined  action 
for  the  cancellation  of  tne  mortgages  and  the 
foreclosure  of  the  trust  deed. 

2.  When  complete  relief  cannot  be  grant- 
ed without  the  presence  of  all  the  defendants 
to  an  action  by  a  mortgagor  against  his  Junior 
and  senior  mortgagees  for  an  adjustment  of 
their  rights,  there  is  not  a  separable  contro- 
versy, though  separate  suits  for  the  desired 
relief  might  be  brought  against  the  different 
morteagees. 

3.  In  nn  action  by  a  mortgagor  to  cancel 
certain  mortgages  and  to  foreclose  a  subse- 
quent trust  deed  to  the  same  property,  al- 
though the  cestuis  que  trustent  have  a  common 
interest  with  plaintiff  in  showing  the  discharge 
of  said  mortgages,  they  are  nevertheless  his 
adversary  parties  as  to  the  other  matters  in 
controversy,  and  will  not  be  rearranged  as  par- 
ties plaintiff,  so  as  to  show  diversity  of  dtizen- 
ahlp. 

4.  A  beneficiary  nnder  a  tmst  deed  is  a 
necessary  party  to  an  action  by  a  mortgagor 
to  cancel  certain  mortgages  on  the  land  de- 
scribed in  said  deed,  and  to  foreclose  said  trust 
deed,  although  the  trustee  has  been  made  a 
party  to  the  action. 

5.  It  is  not  sufficient  ground  for  removing 
a  cause  to  the  federal  court  that  plaintiffs 
might  have  bronght  separate  suits,  or  omitted 
certain  defendants,  though  if  they  had  done  so 
the  cause  would  proncriy  belong  in  said  conrt 

6.  In  an  action  tor  the  cancellation  of  cer- 
tain mortgages  and  the  foreclosure  of  a  sulwe- 
quent  trust  deed  to  the  same  land,  the  mort- 
gagor may  Join  with  him,  as  parties  plaintiff, 
the  cestuis  que  trustent  under  such  deed. 

Appeal  from  superior  court,  Beanfwt  coun- 
ty; Armfleld,  Judge. 

Action  by  L.  W.  Springer  and  B.  D.  Spring- 
er against  Howes  A  Sheets  and  otbers  for  an 
accounting  under,  and  the  cancellation  of, 
certain  mortgages  and  trust  deeds,  and  the 
foreclosure  of  a  certain  other  deed  of  trust 
From  an  order  doiying  their  motion  to  re- 
move the  cause  to  the  federal  court  defend- 
ants appeal    Affirmed. 

The  plaintiffs,  citizens  of  North  Carolina, 
commenced  this  action  against  Howes  & 
Sheets,  citlz«is  of  PennsyWania,  who  are  the 
owners  of  four  certain  mortgagee  and  trust 
deeds  executed  by  plalntiffB,  and  Joined  in 
the  action  as  defendants  the  heirs  at  law  of 
one  of  the  mortgagees,  citizens  of  Pennsylya- 
nla.  New  Jersey,  and  Florida,  and  also  L.  R. 
Mayo  and  L.  M.  Herring,  of  North  Carolina, 
and  li.  H.  Lapp,  of  Pennsylvania,  the  first  of 
which  last  three  persons  was  the  trustee, 
and  the  latto:  two  were  cestuis  que  trustent 
under  a  certain  trust  deed  executed  by  plaln- 
tlfts  subsequent  to  said  mortgages,  and  em- 
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bracing  the  same  land.  The  relief  applied 
for  'was  the  cancellation  of  the  deeds  held  by 
Howes  &  Sheets  on  the  ground  of  payment, 
and  the  foreclosure  of  the  Mayo  trust  deed, 
which  was  claimed  to  be  the  only  lien  on  the 
property  in  question.  Defendants  Mayo, 
Herring,  and  Lapp  admitted  the  material  al- 
legations of  the  compMnt,  and  defendants 
Howes  &  Sheets  moved  for  a  removal  of 
said  cause  to  the  federal  court  on  two 
grounds,  viz.:  (1)  That  there  exists  a  separa- 
ble controversy;  and  (2)  that,  after  arran- 
ging the  other  defendants  with  the  plaintiffs, 
the  requisite  diversity  of  citizenship  would 
appear. 

John  W^  Hinsdale  and  W.  B.  Rodman,  for 
appellants.  Pruden  &  Vann  and  J.  H.  Small, 
for  appellees. 

AVERT,  J.  The  plaintiffs  could  have 
brought  and  maintained  In  the  state  courts 
any  one  of  these  suits  growing  out  of  the 
transactions  covered  by  the  complaint. 

1.  They  might  have  filed  their  complaint 
against  the  trustee,  Mayo,  and  his  cestuls  que 
trustent,  asking  an  account  or  an  adjudication 
of  the  amount  of  their  claims,  and  a  sale  to 
satisfy  them,  and  pay  over  any  balance  to 
the  plaintiffs,  acting  on  the  assumption  that 
the  older  mortgage  debts  were  satisfied. 

2.  They  might  have  instituted  an  action 
against  the  first  mortgagees  solely  for  the 
purpose  of  effecting  a  settlement  and  having 
the  court  to  formally  declare  the  mortgage 
debt  satlsfled. 

8.  They  had  the  right  to  demand  that  all  of 
these  questions  be  settled  by  one  action,  in 
which,  if  tfaer  should  prevail,  the  older  mort- 
gage debts  would  be  declared  satisfied,  the 
property  sold  to  pay  the  later  mortgage  debts 
to  Mayo,  and  freed  by  the  decree  of  the  court 
from  the  clouds  of  the  other  claims,  and  the 
residue  of  the  purchase  money  above  the 
amount  required  to  discharge  the  debts  of 
tbe  mortgagees  under  the  Mayo  deed,  if  any, 
adjudged  to  belong  to  the  plaintiffs. 

The  fact  that  the  plaintiffs  and  those  claim- 
ing under  the  last  mortgage  deed  have  a  com- 
mon Interest  In  showing  that  the  debts  se- 
cured by  the  older  mortgage  deeds  have  been 
discharged  makes  them  none  the  less  adver- 
sary parties  as  to  tbe  other  matters  Involved 
In  this  ccmtroversy.  Louisa  M.  Herring,  one 
of  tbe  cestuls  que  trustent  secured  under  the 
last  or  Mayo  deed,  and  the  trustee,  L.  B. 
Mayo,  are,  and  were  at  the  instltntlon  of  the 
suit,  citizens  and  residents  of  the  state  of 
North  Carolina.  Supposing  that  tbe  plain- 
tiffs' purpose  is  In  good  faith  to  first  relieve 
the  property  of  the  cloud  which  the  apparent 
incumbrance  of  the  first  mortgages  casts  ui>on 
It,  and  to  satisfy  a  purchaser  at  a  foreclosure 
sale  that  the  Junior  mortgagee  Louisa  M. 
Herring,  among  others,  will  be  concluded 
from  setting  up  any  further  dalm,  and  there- 
by to  secure  a  large  price,  with  possibly  the 
Isddaital  advantage  of  securing  a  consider- 


able surplus  after  discharging  debts  out  of 
the  purchase  money,  there  can  be  no  doubt 
about  the  necessity  and  propriety  of  making 
both  of  these  residents  of  this  state  parties 
to  this  proceeding  in  order  to  obtain  the  com- 
plete relief  desired.  It  is  not  our  province  to 
act  upon  a  suspicion  of  improper  motives,  or. 
Indeed,  to  Impute  to  parties  invoking  the  aid 
of  the  court  anything  but  good  faith.  In  the 
absence  of  plenary  proof  of  a  wrongful  in- 
tent WUson  V.  Oswego  Tp.,  151  U.  S.  66,  14 
Sup.  Ot  259.  Looking  at  the  controversy  In 
this  view,  and  taking  the  allegations  of  the 
complaint  to  be  true,  Louisa  M.  Herring  is  a 
necessary  adversary  party,  notwithstanding 
the  fact  that  she  admits  the  material  allega- 
tions of  the  complaint;  and  it  would  be  mani- 
festly unjust,— perhaps  ruinous,— to  the  inter- 
ests of  the  plaintiffs  to  have  the  questions  in- 
volved adjudicated  separately  by  different 
tribunals  and  at  different  periods  of  time. 
Desty,  Removal,  |  95,  g,  k.  Louisa  M.  Her- 
ring is  not  a  mere  formal  party,  but  a  benefi- 
ciary under  the  trust  deed  which  plaintUfs 
seek  to  have  foreclosed,  and  the  summons 
was  served  on  her  within  two  days  after  it 
was  issued,  on  January  17,  1894.  It  is  not 
material,  therefore,  to  discuss  the  question 
whether  the  trustee,  L.  R.  Mayo,  is  a  neces- 
sary party,  though  he  is  at  least  not  an  im- 
proper party.  We  have  one  beneficiary  un- 
der the  Mayo  mortgage  deed  whose  presence 
is  Indispensable  In  order  to  the  granting  of 
a  conclusive  decree,  such  as  that  which  the 
plaintiffs  seek,  and  whose  interests  are  in 
some  respects  antagonistic  to  both  parties  to 
the  older  deed.  It  is  true  that  a  separate  suit 
might  have  been  prosecuted  against  Howes 
&  Sheets  for  an  account  and  cancellation  of 
the  mortgage  deed,  but  complete  relief  could 
not  have  been  granted  in  such  an  action  with- 
out the  presence  of  the  cestuls  que  trustent  un- 
der the  later  mortgage  deed.  If  not  the  trus- 
tee; and,  such  bdng  the  case,  this  is  not  a 
separable  controversy.  Hlnson  v.  Adrian,  86 
N.  C.  61;  Jones  v.  Britton,  102  N.  O.  1T8,  9 
S.  B.  554;  Falson  v.  Hardy,  114  N.  O.  429, 19 
8.  B.  701;  Safe-Deposit  Oo.  v.  Huntington, 
117  XJ.  S.  280,  6  Sup.  Ot  733.  The  plain  prin- 
ciples which  make  the  mortgagees  under  the 
Mayo  deed  proper  parties,  and  indispensable 
to  the  accomplishment  of  the  end  aimed  at 
by  the  plaintiffs,  were— First  that  they  would 
not  be  concluded,  if  not  parties,  and  that 
they  were  Interested  In  the  settlement  of  the 
prior  Incnmbrances  upon  which  their  own  se- 
curity depended,  and  were  to  that  extent  ad- 
versaries to  the  other  defendants;  second, 
that  plalntUEs  could  not  have  complete  relief 
except  by  a  decree  declaring  what  amount 
secured  by  each  of  the  mortgages  was  sUU 
due,  and  enabling  them  to  ascertain  what 
residue  would  be  left  for  them,  as  mortga- 
gors. Safe-DeiKiBlt  Oo.  v.  Huntingrton,  stqnra. 
This  suit,  therefore,  was  brought  for  a  com- 
plete adjustment  of  jvloritles  and  equities  be- 
twe^iallofthepartlesinlnterest  If  the  plain- 
tiffs, having  the  right  to  tHnet  that  they  wiD 
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have  sach  a  complete  adjustment  of  all  Uena 
and  equities  affecting  certain  proDertj,  bring 
in  all  parties  interested  in  one  action,  in- 
stead of  suing  separately,  wboi  some  of  the 
defendants  are  from  the  same  and  others 
from  a  different  state  from  that  in  which  the 
plaintiffs  reside,  a  portion  of  the  defendants 
cannot  demand  a  rearrangement  of  parties 
according  to  residence  because  some  of  the 
defendants  from  the  state  in  which  the 
plaintiffs  reside  admit  the  material  allega- 
tions made  by  the  plaintiffs.  It  is  not  a 
sufficient  reason  for  remoyal  that  the  plain- 
tiffs might  have  brought  separate  suits,  or 
without  associating  other  joint  plaintiffs 
with  tbem.  2  Fost  Fed.  Pr.  §S  382,  384; 
Wilder  T.  Iron  Co.,  46  Fed.  682.  It  would 
be  impossible,  in  onr  case,  to  rearrange  the 
parties  plaintiff  and  defendant  on  the  one 
side  and  the  oth^  so  as,  in  that  way,  to 
show  the  existence  of  a  separable  contro- 
yersy.  If  the  parties  should  be  classifled 
according  to  common  interest, '  It  would  re- 
sult In  placing  L.  R.  Mayo  and  h.  M.  Her- 
ring, of  North  Carolina,  together  with  L. 
Hasscll  Lapp,  of  Pennsylvania,  with  the 
plaintiffs,  on  the  one  side,  as  seeking  to 
show  that  nothing  remains  due  on  the  mort- 
gages for  the  benefit  of  Howes  &  Sheets, 
while  on  the  other  side  would  be  some  of 
the  present  plaintiffs,  residents  and  citiaeos 
of  North  Carolina,  associated  with  several 
citizens  of  Pennsylvania,  two  of  New  Jer- 
sey, and  one  each  from  New  York  and 
Florida.  So  that  by  no  conceivable  rear- 
rangement on  the  basis  of  common  interest 
could  the  appellants  show  (as  it  is  essential 
to  show.  In  order  to  establish  the  right  to 
an  wder  of  removal)  the  existence  of  a 
separable  controversy  wholly  between  citi- 
zens of  North  Carolina  on  the  one  side  and 
citizens  of  another  or  other  states  on  the 
other.  Brown  v.  Trousdale.  138  D.  S.  389, 
11  Sup.  Ot  306;  Wilson  y.  Oswego  Tp., 
supra;  Desty,  Removal,  {  96o.  We  are  of  the 
opinion  that  the  plaintiffs  had  a  right  to 
elect  between  two  remedies  which  the  law  af- 
forded,—between  combining  two  causes  of 
action  when  lawful  to  do  so,  or  prosecuting 
separate  actions,  and  between  prosecuting 
the  suit  alone  or  Joining  proi>er  parties  plaln- 
tlfl  with  them. 

Having  chosen  to  have  all  parties  whose 
presence  Is  indispensable  to  obtaining  the 
fall  measure  of  relief  sought  before  the 
court  in  one  suit,  that  suit  cannot  be  cut 
tip  Into  two  and  removed,  so  as  to  try  In 
piecemeal,  against  the  will  and  to  the  possi- 
ble detriment  of  the  plaintiffs,  on  the  sug- 
gestion that  some  of  the  IndispHisable  par- 
ties, having  apparently  adverse  interests  to 
those  of  plaintiffs,  are  really  in  collusion  and 
making  common  cause  with  them.  Had  tlie 
remedy  against  Howes  &  Sheets  been  in  no 
wise  connected  with  or  dependent  upon  the 
demand  against  the  parties  to  the  Mayo 
deed,  or  had  no  relief  been  asked  that 
would  conclude  Mayo,  Herring,  and  Lapp, 


the  contention  that  they  were  not  adTesrsary 
to  the  plaintiffs,  and  that  as  to  Howes  A 
Sheets  there  is  a  separable  controversy  with 
citizens  of  North  Carolina,  might  have  been 
more  plausible.  Vinal  v.  Continental,  etc., 
Co.,  34  Fed.  228.  Even  on  that  supposititious 
state  of  facts,  other  difSculties  might  arise, 
growing  out  of  the  presence  of  other  par- 
ties plaintiff,  from  other  states.  Joined  in 
the  alleged  exercise  of  a  right  of  election 
by  the  plalntiffa  Desty,  Removal,  {  96J. 
The  rale  is  that,  for  the  purpose  of  testing 
the  right  of  removal,  the  allegations  of  the 
bill  must  be  taken  as  true.  Id.  |  96m.  We 
think  that,  conceding  the  truth  of  the  alle- 
gations of  the  complaint,  the  plaintiffs  could 
not  get  the  complete  relief  demanded  against 
all  of  the  parties  whose  presence  is  indis- 
pensable to  that  end,  and  at  the  same  time 
so  arrange  the  parties,  according  to  interest 
that  all  on  one  side  would  be  citizens  of 
different  states  from  those  on  the  other. 
Id.  i  061.  In  refusing  to  grant  the  motion  to 
remove,  we  think  there  is  no  error. 


(115  N.  C.  105) 

YOUNG  V.  YOUNG. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 
1894.) 

Assumpsit— EviDBHoa. 

In  an  action  for  money  had  and  received 
it  appeared  that  plaintiff,  wife  of  W.,  as  residu- 
ary legatee,  was  the  owner  of  a  store  building 
occupied  by  B.,  S.  &  Co.;  that  defendant,  as 
agent  of  X.,  the  ezecutiix,  collected  rent  for 
the  store,  wnlch  accrued  after  testator's  death, 
and  to  which  i>laintiff  was  entitled;  and  that 
afterwards  plaintiff  deeded  the  store  to  ¥. 
There  was  evidence  that  about  the  date  of  the 
deed  there  was  a  settlement  and  compromise  of 
differences  t>etween  the  beneficiaries  under  tes- 
tator's will,  and  defendant  claimed  that  by  such 
settlement  it  was  agreed  that  such  past-due 
rent  should  belong  to  Y.  Biid,  that  it  was  not 
error  to  admit  in  evidence  a  paper  signed  by 
Y.  only,  and  delivered  at  the  time  to  plaintiff's 
attorney,  which  recited  in  effect  that  tenants  of 
such  store  and  other  lands  were  to  account  to 
and  deal  with  W.  and  wife  for  past-due  rents, 
"and  from  and  after  this  date  one-half  the 
rents  of  the  H.  607  acres  for  this  year  to  go 
to  W.;  B.,  S.  &  Co.'s  store  excepted  ;  the  evi- 
dence being  conflicting  as  to  whether  such  pa- 
per was  signed  before  such  final  settlement  was 
concluded  or  soon  afterwards. 

Appeal  from  superior  court,  Vance  county; 
Battle,  Judge. 

Ac1i(m  by  James  M.  Young,  trustee  of  the 
property  of  Ann  Eliza  Young,  against  Jamos 
R.  Young,  for  money  had  and  received  by  de- 
fendant to  plaintiff's  use,  commenced  In  Jus- 
tice's court,  and  taken  on  appeal  to  the  supe- 
rior court  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Plaintiff  alleged:  That  R.  B.  Young  died 
March  14,  1892,  leaving  a  will.  That  at  the 
time  of  his  death  he  owned  a  storehouse  and 
lot  tenanted  by  Barnes,  Stainback  &  Co., 
who  were  paying  $27.60  per  mouth  from  Feb- 
ruary 27,  1892,  and  who  furnished  about  the 
burial  of  said  R.  B.  Young,  and  other  dls- 
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tranenrantB  to  his  nae,  $23.60,  wblch  should 
oe  applied  as  a  credit  npon  said  rent  That 
plaintiff  Ann  Eliza  Young  Is  sister  and  next  of 
Un  named  In  R.  B.  Yonng's  will,  and  James 
M.  Young,  her  son,  is  trustee  of  her  prop^ty 
for  her.  That  the  debts  of  R.  E.  Young  and 
the  legacies  under  his  will  had  been  paid,  and 
his  executrix  filed  her  final  account  on  Octo- 
ber 19,  1892;  and  said  Barnes,  Stalnback  & 
Co. 'a  storehouse  ceased  to  be  a  part  of  R.  E. 
Yonng's  estate  on  October  18, 1892,  the  execu- 
trix never  having  received  or  accounted  to 
the  residuary  legatee  for  the  rent  That  the 
defendant,  claiming  to  be  agent  or  manager 
for  said  execntrlx,  collected  |75  or  more  of 
the  aald  rent  in  the  summer  of  the  year 
1892,  and  that  Barnes,  Stalnback  8t  Co.  made 
an  assigrnment  to  A.  O.  Zolllcoffer  in  Decem- 
ber, 1892,  preferring  the  defendant  for  tUe 
balance  of  the  said  rent  up  to  October  18^ 
1892,  and  that  said  Zolllcoffer  paid  the  same 
to  the  defendant  in  April,  1893.  That  plain- 
tiffs, by  their  agent,  demanded  the  said  mon- 
ey of  the  defendant  about  Novembtf  1,  1893, 
and  again  March  15,  1894,  and  that  he  re- 
fused to  pay  the  same.  The  defendant  de- 
nied the  alleged  indebtedness,  and  that  he 
had  received  the  money  as  alleged;  and  he 
denied  that  the  plaintiffs  were  or  are  entitled 
to  recover  or  collect  the  said  rent  at  all,  and 
also  claimed  that  in  tlie  settlement  of  the  es- 
tate of  R.  E.  Young  the  plaintiffs  surrendered 
and  abandoned  all  claim  to  said  rent 

The  plaintiffs,  in  support  of  their  conten- 
tion, offered  evidence  as  follows:  It  was  ad- 
mitted that  demand  had  been  made  upon  de- 
fendant for  the  amount  of  rent  alleged  to  be 
due,  and  the  demand  was  not  complied  with. 
It  was  admitted  also  that  Mrs.  Ann  E. 
Young,  the  plaintiff,  had  conveyed  all  her 
property  In  trust  to  her  son  and  coplalntiff, 
James  M.  Young.  Mr.  T.  T.  Hicks  was  then 
Introduced  as  a  witness  for  plaintiffs,  and 
testified  as  foUows:  "On  October  18,  1892, 
Mrs.  W.  W.  Young  and  her  then  husband. 
Dr.  Young,  raised  the  money,  and  paid  off 
the  legacies  nnder  the  will  of  R.  E.  Young, 
and  also  his  debts,  except  some  small  debts 
personally  paid  by  his  execntrlx,  and  em- 
braced in  account  that  day  filed.  Two-thh-ds 
of  the  legacy  In  favor  of  the  executrix,  Pattle 
F.  Young,  was  paid  In  land.  Including  the 
Bames-Stalnback  storehouse  at  $3,75a  Up 
to  that  time  neither  the  feme  plalntlfl  nor 
her  bnsband  had  exercised  any  control  over 
the  real  estate  of  R.  E.  Yotmg.  At  once, 
after  that  settlemrait,  Mrs.  Pattle  Young, 
through  her  agent,  J.  R.  Young,  turned  over 
to  me,  as  attorney  toe  Mrs.  Ann  Eliza  Young, 
a  large  pocketbook  containing  a  number  of 
evidences  of  debt— notes,  bonds,  chattel  mort- 
gages, etc  There  was  a  judgment  of  record 
against  W.  T.  Cheatham,  Jr.,  which  it  was 
then  stated  would  be  assigned  of  record  to 
the  feme  plaintiff.  Tliat  settlement  was 
made  In  my  ofllce,  October  18,  1892,  the  day 
Judge  Pnrches  spoke  here.  This  storehouse 
was  a  part  of  R.  B.  Young's  estate,  owned  by 


his  estate  up  to  that  time,  when  It  became 
the  property  of  his  wife.  She  made  a  will 
next  day,  and  devised  it  to  J.  R.  Young,  sub- 
ject to  certain  provUdons  In  the  will,  and 
died  about  a  week  lata.  Very  soon  after 
December  21,  1892,  when  Barnes,  Stalnback 
&  Co.  assigned  (at  the  Instance  of  Dr.  Young), 
I  called  on  the  defendant  for  this  rent  He 
did  not  then  deny  that  he  had  received  the 
rent,  nor  affirm  that  he  had.  Again,  In 
March,  1894,  I  made  written  demand  on  him 
in  behalf  of  plaintiffs  for  that  rent"  Cross- 
examined,  he  says:  "This  rent  was  not  dis- 
cussed; never  discussed  by  me  with  any  one 
prior  to  settlement  of  October,  1892,— this 
past-due  rent  No  other  matter  except  this 
was  kept  open,  but  I  don't  think  the  pocket- 
book  was  delivered  till  a  day  or  two  lata*, 
but  agreed  on  that  day  to  be  delivered.  All 
that  was  agreed  on  has  been  done.  I  wrote 
the  paper  marked  'A.'  When  I  made  demand 
on  Jas.  R.  Young  he  said  all  that  had  been 
settled,— that  matter  has  all  been  settled;' 
and  I  understood  he  insisted  rent  belonged  to 
Mrs.  Pattle  Young  because  she  had  bought 
the  house.  The  date  of  first  demand  was 
about  March  1,  1893.  It  was  before  March 
11th,— date  of  Dr.  Young's  death.  March  IS. 
1894,  was  date  of  next  demand.  There  was 
a  violent  lawsuit  going  aa  over  the  will  of 
Mrs.  Pattle  Young,  which  will  was  establish- 
ed in  February,  1894,  by  withdrawal  of  ap- 
peal." Here  the  paper  marked  "A"  was 
shown  the  witness  for  Identification,— the  pa- 
per in  handwriting  of  Mr.  T.  T.  Hicks,  and 
signed  by  J.  R.  Young,  agent;  and  the  paper 
was  at  this  time  offered  in  evidence  by  de- 
fendant Plaintiffs  objected  to  the  introduc- 
tion of  the  paper,  because  of  its  Incompe- 
tency and  irrelevancy  as  testimony,  and  be- 
cause it  was  a  declaration  of  defendant  in 
his  behalf,  which  objection  was  overruled. 

Exhibit  A  was  as  follows:  "The  tenants  of 
all  the  lands  of  D.  B.  Young,  L  J.  Young,  and 
R.  E.  Young,  lately  in  charge  of  R.  E.  Young, 
and  also  the  store  and  town  property,  are  to 
account  to  and  deal  with  Dr.  W.  W.  Young 
and  wife  for  past^ne  rents;  and  from  and 
after  this  date  one-half  the  rents  of  the  Har- 
ris 607  acres  for  this  year  to  go  to  W.  W. 
Young,— Barnes,  Stalnback  &  Co.'s  store  ex- 
cepted. October  18,  1892.  Pattle  P.  Young, 
by  J.  R.  Young,  Agent" 

The  pl^ntlffs  objected  to  the  introduction 
of  this  document  by  the  defendant  at  all,  and 
insisted  (1)  that  It  was  nothing  more  than  a 
declaration  in  defendant's  favor  made  by  de- 
fendant; (2)  that  it  did  not  appear  to  have 
been  brought  to  the  knowledge  or  attentiou 
of  the  feme  plaintiff  or  her  husband;  (3)  tiiat 
no  evidence  was  offered  to  show  that  the  at- 
torney In  whose  handwriting  the  paper  is 
had  any  authority  to  make  it  or  to  yield  to 
the  defendant  impliedly,  by  accepting  it  the 
then  past-due  rents  In  the  Barnes,  Stalnback 
&  Co.  stores;  (4)  that  It  had  no  bearing  on  the 
issue,  the  Barnes,  Stalnback  &  Co.  stores  be- 
ing expressly  excepted  from  the  opaation  of 
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the  paper;  (S)  that  ttien  was  no  considera- 
tion sbown  for  the  alleged  release  of  avieb 
past-due  rents. 

Plaintiff  Ann  EUxa  Young  was  the  wUtt  of 
Dr.  W.  W.  Young. 

T.  T.  Hicks,  for  appellant  Walter  A. 
Montgomery,  for  appellee. 

MacRAB,  J.  There  is  no  dispute  about  the 
Cetct  that  the  feme  plaintiff  wob  the  residuary 
legatee  and  devisee  of  the  estate  of  R.  E). 
Young,  deceased,  and  It  Is  made  to  appear 
that  all  of  the  debts  and  legacies  have  been 
paid  or  secured  to  the  parties  entitled,  and 
the  estate  settled.  Now,  these  past-due 
rents,  accrued  after  the  death  of  the  testator, 
had  ceased  to  be  rents,  or  In  any  wise  Inci- 
dent to  the  land,  and  had  become  a  debt  due 
from  Barnes,  Stalnback  &  Co.  personally  to 
the  owner  of  the  said  store.  Jolly  v.  Bryan, 
86  N.  O.  457.  The  owner  of  the  store  was 
the  residuary  devisee,  the  feme  plaintiff.  By 
deed  dated  October  14,  1892,  but,  by  the  tes- 
timony, not  delivered  until  the  18th  of  said 
month,  the  feme  plaintiff  conveyed  said  land 
in  fee  to  Mrs.  Pattle  Young,  and  the  rent  in 
arrear  did  not  pass  by  said  deed.  The  only 
question  raised  by  the  exceptions  is  whether 
by  the  final  settlement  and  compromise  of 
differences  between  the  beneficiaries  under 
the  wiU  of  R.  E.  Young  it  was  agreed  that 
these  sums  past  due  for  rentof  the  said  store 
should  belong  to  Mrs.  Pattte  Young,  and 
whether  by  the  said  settlement  they  were  so 
assigned.  This  paper  writing  alone,  signed 
by  Mrs.  Pattle  Young  through  her  agent,  the 
defendant,  in  which  she  agreed  that  certain 
other  rents  were  to  be  paid  to  the  feme  plain- 
tiff, could  not,  by  force  of  the  exception, 
amount  to  an  assignment  to  herself  of  mon- 
ey then  due  and  owing  to  the  feme  plaintiff. 
But  there  was  evidence  tending  to  show  that 
the  deed  of  compromise  and  setUement  exe- 
cuted on  September  30,  1892,  was  supple- 
mented by'  A  further  and  Independent  agree- 
ment on  the  18th  of  October,  when  the  ar- 
rangement was  concluded,  and  the  deed 
from  the  feme  plaintiff  and  her  husband  was 
delivered  to  Mrs.  Pattie  Young.  The  testi- 
mony tends  to  prove  that  Mr.  Elcks  on  the 
one  side,  as  attorney  for  the  feme  plaintiff, 
and  the  defendant  on  the  other  side,  as  agent 
for  Mrs.  Pattie  Young,  were  authorized  to 
and  did  make  the  settlement.  Whether  In 
that  final  settiement  there  was  an  agreement 
that  Mrs.  Pattie  Young  was  to  have  these 
past-due  rents,  which  otherwise  belonged  to 
the  feme  plaintiff,  was  the  principal  ques- 
tion. His  honor  submitted  but  one  issue  to 
the  jury,  "Is  the  defendant  indebted  to  the 
plaintiff?  If  so.  In  what  sum?"  And  under 
this  issue  all  matters  in  controversy  could  be 
easily  presented.  The  defendant  contended 
that  by  the  agreement  between  the  parties 
through  their  attorney  and  agent  these  past- 
doe  rents  were  to  be  paid  to  Mrs.  Pattie 
Young.  The  testimony  was  conflicting  as  to 
whether  the  paper  in  question  was  signed 

T.208.E.no.l4— oOi 


before  the  final  settiement  waa  concluded  or 
soon  afterwards.  It  waa  not  In  itself,  as  we 
have  said,  an  assignment  of  said  past-due 
rents,  ev&i  when  accepted  by  the  feme  plain- 
tiff; but  In  connection  with  all  of  the  other 
testimony  we  think  it  was  competent  evi- 
dence to  be  submitted  to  the  Jury,  if  the  jury 
were  satisfied  that  said  paper  was  a  part  of 
the  settiement  His  honor  placed  the  bur- 
den  where  It  belonged— on  the  defendant— 
to  show  that  the  feme  plaintiff  had  parted 
with  or  waived  her  right  to  the  money  in 
controversy.  He  explained  the  contention  of 
the  parties,  and  submitted  the  same,  with  all 
the  evidence,  to  the  Jury.  There  were  no 
prayers  In  writing  for  special  Instructions, 
and  the  exception  to  the  admission  of  the 
paper  writing,  and  that  to  the  testimony  of 
the  defendant  as  to  his  disposition  of  the 
rents  collected  by  him,  were  both  based  up- 
on the  theory  that  there  was  no  evidence 
proper  to  be  submitted  to  the  jury  to  sat- 
isfy them  that  the  feme  plaintiff  had  given 
up  her  right  to  the  said  pastKlue  rents. 
There  is  no  error. 


(116  N.  O.  678) 

BUROIN  V.  RICHMOND  &  D.  R.  CX). 
(Supreme  Coort  of  North  Oarolina.     Dec.  4, 
1884.) 

Action  AOAnrnr  Casribr— Isjuar  *o  PASssiconi 
— ALieanxo  nt<»t  Movino  Tbain. 
The  mere  fact  that  a  train  fails  to  stop, 
as  la  its  duty  to  do,  or  as  the  conductor  has 
promised,  does  not  justify  a  passenger  in 
jumping  off  from  it  while  moving,  unless  noti- 
fied to  do  »o  by  the  carrier's  agent,  and  the  at* 
tempt  Is  not  obviously  dangerons. 

Appeal  from  superior  court,  McDowdl 
county;  AUm,  Judge. 

Action  by  R.  M.  Burgln  against  the  Rich- 
mond &  Danville  Railroad  Company.  Oliere 
was  a  judgment  for  defendant  and  plaintiff 
appeals.     AfSrmed. 

The  complaint  and  demurrer  were  as  fol- 
lows: 

Complaint:  "(1)  That  defendant  is  a  corpo- 
ration, etc.  (2)  That  as  such  corporation  it 
became  and  was  a  part  of  its  duty  to  run 
over  its  road  trains  or  cars  for  the  accommo- 
dation of  passengers  traveling  over  its  road, 
and  was  at  the  time  and  date  hereinafter  men- 
tioned. (3)  That  on  the  17th  of  July,  1892, 
the  plaintiff,  wishing  to  travel  from  Green- 
lee Biding  on  said  road,  which  Is  only  a  fiag 
station  and  has  no  ticket  office,  to  Round 
Knob,  got  on  defendant's  train,  and  paid  his 
tare  of  thirty  cents  to  the  conductor,  stating 
to  him  that  he  desired  to  get  off  at  Round 
Knob,  which  Is  one  of  the  stations  on  de- 
fendant's road  in  the  county  of  McDowell, 
where  it  was  the  duty  of  defendant  to  stop 
its  train  to  let  off  passengers,  and  especially 
this  plaintiff;  but  defendant  through  its  offi- 
cers and  agents  In  charge  of  said  train,  neg- 
llgentiy  and  carelessly  failed  and  refused  to 
stop  its  said  train  at  said  station,  so  tbnt 
plaintiff,  who  was  compelled  to  stop  at  said 
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statlm,  being  at  the  time  on  his  way  home  to 
the  bedside  of  one  of  his  children,  who  was  at 
the  time  in  a  dying  condition,  jumped  from 
said  train  as  It  was  passing  said  station  of 
Bound  Knob,  and  in  so  doing  was  painfully 
and  seriously  Injured  in  both  his  legs,  arm  and 
side,  breaking  one  or  more  of  his  ribs,  which 
said  injury  the  plain tifT  avers  was  caused  by 
the  gross  negligence  of  defendant,  through  its 
officers  and  agents,  as  aforesaid,  failing  to 
Btop  Its  train  as  It  bad  undertaken  and  prom- 
ised plaintiff  to  do  at  the  time  of  receWlng 
bis  fare;  and  plaintiff  avers  that  he  was 
without  fanlt  in  receiving  said  injuries. 
(4)  That,  by  reason  of  said  injuries  caused  by 
the  gross  negligence  of  defendant,  the  plaintUF 
has  been  greatly  and  seriously  damaged,  to 
wit.  In  the  sum  of  $1,5(X).  (5)  That  defend- 
ants [naming  the  receivers]  were  by  ordtf  of 
the  United  States  circuit  court  appointed  re> 
ceivers  of  defendant,  and  as  sucta,  as  tbe 
plaintiff  is  infmnned  and  believed,  have  taken 
charge  of  defendant's  road,  and  are,  and  were 
at  the  time  of  the  injuries  above  mentioned, 
controlling  and  operating  the  same  for  de- 
fendant Wherefore  plaintiff  prays  Judg- 
ment against  defendant  and  receivers  t<« 
$1,S00  damages,"  etc. 

Demurror:  "The  defendants  demur  to  tlie 
complaint  of  plaintiff  on  the  gronnd  that  It 
does  not  set  forth  facts  sufficient  to  constl- 
tate  a  cause  of  action,  in  that  it  shows  on  Its 
Caoe  [clause  8]  that  the  proximate  cause  of 
plaintiff's  alleged  injury  was  his  Jumping 
from  defendant's  train  while  the  same  was 
in  motion,  without  any  invitation  or  com- 
mand ao  to  do  given  by  defendant,  or  any 
officer,  agent,  servant,  or  employ^  of  theirs, 
aod  thereby,  by  said  jumping  from  such  mov- 
ing train,  cnntributing  by  bis  own  negligence 
to  his  injury." 

The  court  adjudged  that  the  demuzror  be 
sustained,  and  the  action  be  dismissed,  etc^ 
and  plaintiff  excepted  and  appealed. 

F.  H.  Busbee  and  G.  F.  Bason,  for  appellee. 

SHBPHIiRD,  O.  J.  This  action  is  brought 
for  the  recovery  of  damages  sustained  by  tbe 
pUlntiff  in  Jumping  from  the  defendant's  train 
whUe  it  was  In  motion.  It  appears  from  the 
complaint  that  the  plaintiff  informed  the  con- 
ductor that  he  desired  to  get  off  at  Round 
Knob,  a  station  on  the  defendant's  road 
where  it  was  the  duty  of  the  defendant  to 
stop  its  train,  but  that  defendant  "negligent- 
ly and  carelessly  failed  and  refused  to  stop 
ito  said  train  at  said  station,  so  that  plaintiff, 
who  was  compelled  to  stop  at  said  station, 
being  at  the  time  on  his  way  home  to  the 
bedside  of  one  of  his  children,  who  was  at 
tbe  time  in  a  dying  condition,  jumped  from 
said  train  as  it  was  passing  said  station  of 
Bound  Ejiob,  and  in  doing  so  was  painfully 
and  seriously  injured,"  etc.  We  think  there 
can  be  no  ctoestlon  as  to  the  correctness  of  tbe 
ruling  sustaining  the  demurrer.  "The  gen- 
eral mle  Is  tbat  possengara  who  are  injured 


while  attempting  to  get  on  or  off  a  moving 
train  cannot  recover  toe  tbe  Injury."  Browne 
V.  Baih-oad  Co.,  108  N.  C.  34,  12  S.  E.  958; 
Hutch.  Carr.  {  841.  In  Lambeth  v.  Bail- 
road  Ck>.,  66  N.  C.  494,  it  was  said:  "If  the 
intestate,  without  any  direction  from  the  con- 
ductor, voluntarily  incurred  danger  by  jump- 
ing off  the  train  while  in  motion,  the  plain- 
tiff is  not  entitled  to  recover."  In  addition 
to  these  authorities,  there  are  a  great  number 
to  be  found  in  other  Jurisdictions,  which 
abundantly  sustain  the  proposition  that  it  is 
contributory  negligence  to  "attempt  to  alight 
from  a  moving  vehicle,  although,  in  conse- 
quence of  tbe  refusal  of  the  carrier  to  stop, 
the  passenger  will  be  taken  beyond  his  des- 
tination, unless  he  Is  invited  to  alight  by 
some  employs  of  the  carrier  whose  duty  It  la 
to  see  to  the  safe  egress  of  the  passengers 
from  the  conveyance.  The  mere  fact  that 
the  train  falls  to  stop,  as  was  Its  duty,  or  as 
the  conductor  promised  to  do,  does  not  justify 
a  passenger  in  leaping  off,  unless  Invited  to 
do  so  by  the  carrier's  agent,  and  the  attempt 
was  not  obviously  dangerous."  Walker  v. 
Bailroad  Co.,  41  La.  Ann.  795,  6  South.  916; 
Jewell  V.  Ballway  Co.,  54  Wis.  610,  12  N.  W. 
83;  Railroad  Co.  v.  Morris,  31  Grat  200;  Nel- 
son y.  Bailroad  Co.,  68  Mo.  593;  2  Wood,  By. 
Law,  1133.  To  the  same  effect  are  the  cases 
cited  in  defendant's  brief  from  Pennsylvania, 
Tennessee,  Iowa,  Texas,  Georgia,  Michigan. 
MlsBlssippl,  and  other  states.  It  Is  tme,  as 
stated  In  the  Cases  of  Browne  and  Lambeth, 
supra,  that  there  may  be  exceptions  to  the 
general  rule  that  It  Is  contributory  negligence 
to  alight  from  a  moving  train;  bat  there 
is  nothing  in  this  complaint  to  bring  it  with- 
in any  of  the  exceptions  Indicated  in  those 
cases  or  other  authorities.  The  anxiety  of 
the  plaintiff  to  see  his  child  does  not  relieve 
him  from  the  legal  consequences  of  his  reck- 
less conduct  Ballway  Co.  v.  Bangs,  47  Mich. 
470,  11  N.  W.  276.  It  was  clearly  the  prox- 
imate cause  of  the  injury,  and  bars  a  re- 
covery.    Affirmed. 


(US  N.  C.  362) 

McMillan  t.  OAMBILL  at  at 

(Supreme  Court  of  North  Oarolina.     Dee:  4, 

1894.) 

FUASINO — ^ASHISSIOIIS — FAILDBS   TO  DSITT. 

An  allegation  by  plaintiff  in  ejectment 
as  to  the  execution  and  loss  of  a  deed  which 
forms  a  link  In  his  chain  of  title  is  admitted  by 
a  failare  to  deny  it 

Appeal  from  superior  court,  Ashe  county; 
Allen,  Judge. 

Ejectment  by  James  McMillan  against  B. 
H.  Gamblll  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  ap];>eals. 
Beversed. 

B.  A.  Daughton,  fw  aiq;>eUant 

BTJBWBLL,  J.  This  Is  an  action  to  recov- 
er land.  The  case  states  that  "the  plaintiff 
showed  a  regular  chain  <rf  title  covering  that 
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in  dispute  from  the  state  to  Jobn  McMlIlaji, 
and  from  the  heirs  of  Meredith  Ballou  to 
himself."  If  he  could  have  shown  a  deed 
from  John  McMillan  to  Meredith  Ballon,  Ills 
chain  of  title  would  have  been  complete. 
Upon  an  examination  of  the  pleadings,  we 
And  that  it  is  alleged  In  the  third  secticm  of 
the  oomplaint  that  "John  McMillan,  who  was 
then  the  owner  of  said  land,  conveyed  the 
same  in  fee  to  Meredith  Ballon;  that  the 
deed  made  to  Ballon  has  been  lost  or  destroy- 
«d";  and  these  allegations  are  not  denied  in 
the  answer.  Failure  to  deny  is  equivalent  in 
snch  case  to  an  admission.  By  this  admis- 
sion the  plaintiff's  chain  is  therefore  made  as 
oomplete  as  it  would  have  been  if  he  had  pro- 
duced the  deed  so  alleged  to  be  lost 

It  seems  evident  that  the  fact  that  there 
was  no  denial  of  these  allegations,  was  not 
called  to  the  attention  of  the  Judge  below. 
New  Ixial. 


<11B  N.  C.  336) 

TRIPLBTT  T.  FOSTER. 
(Supreme  Court  of  North  Carolina.     Dec.  4, 

1894.) 
Neootiablb  Nots— Suit  bt  Flkdobk— LntiTA- 

TIONS. 

1.  Where  the  answer  in  a  suit  on  a  note 
does  not  state  facts  sufficient  to  constitute  a 
plea  of  illegality  or  fraud  in  the  inception  or 
transfer  thereof,  the  production  of  the  notes  by 
the  plaintiff  is  prima  facie  evidence  of  Ids  own- 
erslup  thereof. 

2.  The  holder  of  a  promissory  note  taken  as 
security  may  maintain  an  action  thereon. 

3.  The  statute  of  limitations  begins  to  ran 
from  the  maturity,  and  not  from  the  date  of 
execution,  of  a  promissoty  note. 

Appeal  from  superior  court,  Wilkes  county; 
Winston,  Judge. 

Action  by  Joel  Triplett  against  John  T.  Fos- 
tee  on  a  ixromlssoiy  note.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  W.  Barber,  for  appellant  Oranor  & 
Buxton  and  C.  B.  Watson,  for  appellee. 

SHHPHBRD,  O.  J.  The  answer  does  not 
state  facts  sufficient  to  amount  to  a  plea  of 
Illegality  or  fraud  In  the  Inception  or  the 
transfer  of  the  notes  sued  upon,  nor  Is  there 
any  evidence  tending  to  sustain  snch  a  de- 
fense. This  being  so,  the  production  of  the 
notes  by  the  plaintiff  was  prima  facie  evi- 
dence of  ownership,  and  It  devolved  upon  the 
defendant  to  rebut  the  presumption.  Jack- 
son y.  Love,  82  N.  0.  405;  Holly  v.  Holly,  94 
N.  0. 670;  BaUinger  v.  Onreton,  104  N.  0. 474, 
10  S.  B.  664;  Bank  v.  Burgwyn,  108  N.  O.  65, 
12  8.  B.  952.  Apart  from  this,  however,  the 
evidence  of  the  defendant  who  was  examined 
in  bis  own  behalf,  shows  that  the  payee  of 
the  notes  transferred  them  to  the  plaintiff  as 
ct^ateral  security.  This  gave  the  plaintiff  a 
right  to  malntabi  the  acticm.  There  was  no 
«rror,  therefore,  in  the  charge  of  the  court  as 
to  the  third  issue.  Neither  is  there  error  in 
holding  that  the  notes  were  not  barred  by  the 


statute  of  llmlttitlons.  The  statute  com- 
menced to  mn,  not  from  the  date  of  the  ex- 
ecution, but  the  maturity,  of  the  said  notes. 
Upon  the  whole  record,  we  think  there  Is  no 
error.    Affirmed. 


Olfi  N.  C.  306) 

ROYSTBR   r.   FARRBLIi  et  ox. 

(Supreme  Court  of  North  Carolina.     Dec.  4, 

1894.) 

MOBTSAOB— StATTJTB  Of  LlMrTATIOBS  — AOKNOWI.- 

BOOMBNT  OP  Debt. 
Where  a  mortgagor  pays  his  mortga- 
gee $10,  and  gives  his  acceptance  for  ^50, 
payable  June  26th,  "in  compromise  of  all 
claims,"  and  the  mortgagee,  at  the  request  of 
the  mortgagor,  postpones  sale  under  the  mort- 
gage until  July  8th,  and  they  stipulate  that  no 
further  advertising  shall  be  required,  and  that 
upon  payment  of  the  acceptance  the  mortgage 
should  be  canceled,  such  an  agreement  being 
an  express  and  unconditional  promise  to  pay, 
takes  the  mortgage  debt  out  of  the  operation 
of  the  statute  of  limitations. 

Appeal  from  superior  court,  Chatham  conn- 
iy;  Hoke,  Judge. 

Action  by  Y.  C.  Royster,  as  receiver  of 
Ellington,  Royster  &  Co.,  against  F.  M.  Far- 
rell  and  wife,  to  foreclose  a  mwtgage. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  appeals.    Reversed. 

This  is  a  civil  action  tried  before  Hoke,  J., 
and  a  jury  at  fall  term,  1894,  of  Chatham 
superior  court,  for  the  foreclosure  of  the 
mortgage  described  in  the  complaint  Among 
other  defenses,  the  defendants  pleaded  tbe 
statute  of  limitations.  The  following  Issues 
were  submitted  to  the  jury:  "(1)  Was  plain- 
tiff duly  and  iffoperly  appointed  and  quali- 
fied as  receiver  of  Ellington,  Boyst»  &  (3o.? 
(2)  Has  there  been  a  payment  by  defendant 
on  the  note  and  m<Mrtgage  at  any  time  within 
ten  years  next  before  action  brought?  (it) 
Has  there  beoi  any  binding  acknowledg- 
ment in  writing  of  said  note  and  mmtgage 
at  any  time  within  ten  years  before  action 
brought?  (4)  Has  the  note  and  mortgage 
been  paid  off  7  (5)  What  amoont  Is  still  un- 
paid on  daim?"  To  repel  the  statute  of 
limitations,  the  plaintiff  Inlrodaced  tlie  fid- 
lowing  paper  writing,  after  having  proved  its 
execution  by  the  parties  tbweto,  viz.:  "F. 
M.  Farrell  pays  Ellington,  Royster  ft  Co.  ten 
dollars,  and  gives  his  acceptance  for  $350, 
payalde  on  the  25tfa  June,  at  Florence, 
Alabama,  National  Bank,  in  comi«omlse  of 
all  claims  against  him;  Farrell  guarantying 
that  M.  T.  Arnold  did  not  ship  Ellingbm, 
R(^ster  &  Co.  any  lumlier  throng  him,  and 
that  said  Arnold  is  not  entitled  to  recover 
for  any  lumber  slilpped  by  him  (Farrell)  to 
said  Ellington,  Royster  &  Co.,  and  said  El- 
lington, Royster  &  Co.,  at  the  request  of  Far- 
rell, postpones  sale  under  mortgage  until 
Tuesday,  July  8,  1884.  No  further  advertis- 
ing is  required  by  Farrell,  and,  upon  pay- 
ment of  said  acceptance^  mortgage  to  be 
canceled,  and  this  to  be  a  settlement  in  full, 
except  as  to  the  atwve  goannt?.   The  mill 
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to  be  tbe  property  of  ElUngton,  Boyster  & 
Oo.  June  4,  1884.  F.  M.  Farrell.  Ellington, 
Royster  &  Co." 

There  was  evidence,  and  it  was  admitted 
by  plaintiff  and  defendants,  (1)  Tbat  tbe 
property  described  In  the  nuartgage  had  been 
advertised  to  be  sold  under  the  mortgage  on 
the  7th  day  of  June,  1884,  and  In  pursuance 
of  tbe  above  paper  writing  the  sale  was  post- 
poned until  July  3,  1881,  the  said  acceptance 
not  having  been  paid,  and  the  property  was 
bid  off  by  Ellington,  Royster  &  Ck>.;  (2)  that 
the  defendants,  F.  M.  Farrell  and  wife,  have 
been  In  the  continued  possession  of  the  prop- 
erty described  in  tbe  mortgage  ev^  since  its 
ezecutlcm;  (3)  tbat  tbe  summons  in  this  action 
was  Issued  on  April  14, 1894;  (4)  that  on  June 
4,  1884,  Ellington,  Royster  &  Ck>.,  claimed  an 
account  against  defendant  Farrell,  growing 
out  of  the  mill  mentioned  in  the  paper  writ- 
ing, and  defendant  claimed  to  have  made  a 
payment  of  $200  on  the  mortgage  In  Febru- 
ary, 1883,  which  plaintiff  claimed  was  on 
the  mill  account  The  witness  Ellington,  for 
the  plaintiff,  testified  tbat  the  $10  referred  to 
In  the  above  paper  writing  were  paid  on  tbe 
mortgage,  and  the  defendant  F.  M.  Farrell 
testified  that  the  said  $10  were  paid  for  post- 
poning tbe  mortgage  sale,  and  the  costs 
thereof.  His  honor  Instructed  the  jury  that 
there  was  no  evidence  of  any  binding  ac- 
knowledgment in  writing  of  said  note  and 
mortgage  at  any  time  within  10  years  next 
before  action  brought,  and  dhrected  the  jury 
to  find  the  third  Issue  "No,"  to  which  charge 
the  plalntlfl  excepted,  and  assigns  error. 

H.  A.  liMidon,  for  ^pellant.  T.  B.  Wo- 
matdc,  for  appellees. 

BTJRWBLIi,  J.  The  writing  set  out  In  tbe 
record  seems  to  us  to  be  an  acknowledgment 
that  the  relation  of  mortgagor  and  mortgagee 
existed  between  the  parties  who  signed  It; 
that  F.  M.  Fair^  was  at  its  date  tbe  mort- 
gagor of  Ellington,  Royster  &.  Co.  The  ad- 
mission of  the  tact  that  that  relation  existed 
was,  of  oonrse,  an  acknowledgment  on  Far- 
rell'a  part  that  tbe  debt  secured  by  tbe  mwt- 
gage  bad  not  been  paid.  It  is  also,  as  it 
seems  to  me,  a  promise  to  pay  tbe  mortgage 
debt  At  the  time  this  writing  was  signed, 
the  mortgagor  gave  to  tbe  mortgagee  an  ac- 
ceptance for  $350  (a  Bom  tbat  exceeded  the 
mortgage  debt),  payable  on  a  day  fixed  be- 
fore tbe  date  to  whldi  the  sale  under  tbe 
mortgage  was  postponed  under  the  agree- 
ment, and  it  was  therein  stipulated  that 
"upon  payment  of  said  acceptance"  the 
mortgage  should  be  canceled.  We  think  this 
writing,  especially  if  considered  in  connec- 
tion with  the  acceptance  spoken  of,  consd- 
tnted  an  exxtress  and  unconditional  promise 
to  pay  tbe  mortgage  debt,  and  an  explicit  ac- 
knowledgment of  tbe  mortgage,  and  Hiat 
tbers  was  error  in  the  charge  excepted  to. 

It  was  argaed  before  us  that,  while  a  wrlt- 
t«i  kdmowledgmeat  ot  the  debt  would  take 


it  out  of  the  operation  of  the  statute  of  lim- 
itations, only  a  i>ayment  could  have  tbat  ef- 
fect on  the  right  to  foreclose  a  mwtgage.  A 
written  acknowledgment  Is  as  effective  in 
tbe  one  case  as  In  the  other.  Tbe  Code  has 
not  altered  at  all  the  effect  of  a  new  promise 
or  acknowledgment  Section  172  (Lord  Ten- 
derden's  Act)  is  merely  a  rule  of  evidence  en- 
acted to  prevent  fraud  and  perjury.  Tbe 
original  statute  of  limitations  (21  Jac.  I.,  c.16) 
had  no  provision  as  to  new  promises  and  ac- 
knowledgments. Tbe  courts  made  tbe  law 
on  this  subject,  and  made  it  apply  to  all 
causes  ot  action  that  rested  on  a  promise. 
Before  the  ad<^tion  of  the  Code,  proof  of  a 
promise  or  acknowledgment  would  rebut  the 
presumption  of  the  satisfaction  of  a  mort- 
gage, as  is  shown  by  numerous  decIsIiMis. 
Brown  v  BecknaU,  6  Jones,  Eq.  423;  Ray  v. 
Pearce,  84  N.  C.  485;  Hughes  v.  Edwards,  9 
Wheat  489;  Simmons  v.  Ballard,  102  N.  C 
105,  9  S.  E.  495.  And  now  the  bar  of  our 
present  statute  of  UmltatlcHis  may  be  over- 
come by  proof  of  a  promise  or  acknowledg- 
ment, but  the  proof  must  be  In  writing,  un- 
less tbe  new  inromlse  be  one  that  the  law  Im- 
plies trojn  a  part  payment  Hill  v.  HUllaid, 
103  N.  a  34^  9  a  E.  638.    New  ttiaL 


(US  N.  C.  ttt) 
BLACK  V.  ORE  KNOB  COPPER  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  4. 
1884.) 

CoKPoaiTi  RscxTVKB  —  Ordbx  iob  Burr  AOAmsT 
BToaKaou>BR8— Oboundb  vob  RaTBBaAL 

On  appeal  by  an  Insolvent  eorporatioB 
alone  from  an  order  directing  the  receiver  to 
sue  the  stockholders  for  the  amount  of  their 
unpaid  stock  sabscriptions,  it  is  no  ground  for 
reversal  that  the  stockholders  are  not  In  fact 
liable,  they  not  b<«iog  parties  to  the  proceed- 
ings. 

Appeal  from  snperiw  court,  Ashe  comity; 
Allen,  Judge. 

Action  by  J.  E.  ClaytCHi  and  otbers  against 
tbe  Ore  Knob  Copper  Company  for  the  ap- 
.polntment  of  a  receiver.  After  tbe  appoint- 
ment of  receivers,  Daniel  Black,  a  creditor, 
was  made  a  party  plaintiff.  From  an  wder 
on  report  of  a  referee  directing  tbe  receivers 
to  sue  tbe  stockholders  of  the  defendant  cor- 
poration for  tbe  amount  of  their  unpaid  stock 
subscriptions,  defendant  appeals.    Diipnissed. 

For  opinion  on  prior  appeal,  see  109  N.  0. 
385,  14  S.  E.  3& 

J.  W.  Todd  and  Strong  &  Strong,  for  ap- 
pellant J.  W.  Hinsdale  and  A.  P.  Massey, 
for  appellee. 

BURWELL,  J.  Upon  tile  argument  be- 
fore us,  an  the  defendant's  exceptions  were 
abandoned,  ^oept  tbe  last  Mie;  and  tbat  is 
intended  to  raise  a  question  that  should  not 
be  considered  and  determined  upon  this  ap- 
peal, which  is  taken  and  Is  prosecuted  by  the 
defendant  corporation  alone.  It  has  no  as- 
sets, it  seems,  out  of  wblcb  what  It  owes  tbe 
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plaintiff  may  be  paid,  nnless  It  be,  aa  tbe  ref- 
eree haa  foimd,tbat  some  amotrnta  are  legally 
due  to  it  from  its  Btockboldera,  or  some  of 
them,  for  stock  Issued,  but  not  fully  paid  for. 
The  order  appealed  ftom  merely  directs  the 
recelTers  to  collect  enough  of  these  unpaid 
subscriptions  to  satisfy  the  plaintiffs  Judg- 
ment against  the  appellant  corporation.  The 
liability  of  the  stockholders  to  the  corpors;- 
tlon  on  account  of  these  alleged  unpaid  sub- 
scriptions should  not  be  prejudged.  It  is  the 
duty  of  the  recelvera  to  obey  the  order,  and 
endeavor,  by  suits,  if  necessary,  to  enforce 
their  alleged  UabiUty.  If  their  indlyldual 
interests  are  antagonistic  to  their  duty  as 
officers  of  the  court,  they  may  be  removed, 
and  otbera  put  In  their  place,  who  will  en- 
deavor to  perform  It  In  actions  thus 
brought,  it  will  be  properly  determined 
whether  <«■  not  the  stockholdws,  or  any  of 
them,  are  indebted  to  the  corporation  as  the 
referee  has  fomid;  and  his  ooncluslons  of 
law  can  then  be  reviewed,  the  parties  really 
concerned  in  their  correctness  being  before 
the  court    Appeal  dismissed. 


(US  N.  G.  164) 

BRADDY  et  aL  t.  NEW  YORK  BOWBRY 

FIRB  INS.  CO. 
(Supreme  Oonrt  of  North  Carolina.     Dec.   4, 

1894.) 
IiiBUBANoa — AosBsnHT  TO  AsBiTSATa  —  Cnbsa- 

BON^BLB  DbLAT — EVIDESCB. 

1.  Where  two  arbitrators,  appointed  by  the 
Insurer  and  the  insured,  ander  a  written  agree- 


■onable  conduct  ai.d  demands  of  the  one  ap- 
pointed by  the  insurer,— the  latter  adopting 
this  means  to  indefinitelr  delay  any  aiQoat- 
ment— the  agreement  is  terminated. 

2.  Insurer  and  insured  each  appointed  an 
arbitrator,  those  two  to  select  a  third,  and, 
with  him,  determine  the  amount  of  damage 
nnder  a  fire  loss.  The  one  appointed  by  the 
Insurer  snggested  a  name  objected  to  by  the 
other  as  being  already  an  appraiser  on  the 
same  loss.  Bach  then  presented  three  names. 
Those  of  the  arbitrator  for  the  insured  were 
objected  to  withojt  caase,  and  he  objected  to 
those  proposed  by  the  other  because  they  were 
nonresidents  of  the  state.  BOd,  t^at  the  fail- 
ure of  arbitration  was  due  to  the  unreasonable 
conduct  of  the  arbitrator  for  die  insnrer. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Whltaker,  Judge. 

Action  by  Braddy  A  Oaylord,  a  copartner- 
ship, against  the  New  York  Bowery  Fire  In- 
surance Company,  to  recover  on  a  policy  of 
Insunmce.  Defendant  had  Judgment,  from 
which  plaintiffs  appeal.    Reversed. 

Watson  &  Buxton  find  Jones  &  Patterson, 
for  appellants.  Glenn  &  Manly,  for  appel- 
lee. 


AVERY,  J.  WhUe  It  la  well  settied  that  an 
agreement  In  a  policy  of  insurance  to  snb- 
mlt  to  arbitrators  the  single  question  of  tlie 
amount  of  loss  by  fire  sustained  by  the  per- 
son insured  Is  not  invalid  (Manufacturing 


Oo.  T.  Phoenix  Assorance  Oot,  106  N.  O.  28, 

10  S.  B.  1057;  Carroll  v.  Insurance  Co.,  72 
Cal.  207, 13  Pac.  863),  It  Is  equally  well  undov 
stood  that  a  contract  which  would  oust  the 
Jurisdiction  of  the  courts,  by  leaving  all  of 
tbe  matters  involved  In  any  controversy  that 
might  arise  between  insurer  and  assured  to 
such  arbitrament  is  void,  as  against  public 
policy  (Aug.  Ins.  431;  Scott  v.  Avery,  20 
Bug.  Law  &  Bq.  327;  Old  Sauc^to  Land  & 
Dry-Dock  Co.  t.  Commercial  Union  Assur- 
ance Oa,  ee  OaL  2S6,  6  Pac.  282;  2  Biddell, 
Ins.  {  1154).  If  a  stipulation  in  the  policy  to 
submit  all  controverted  questions  that  may 
arise,  in  case  ot  loss,  to  arbitrators,  cannot 
be  enforced,  will  the  courts  allow  a  contract 
making  the  submission  of  the  single  ques- 
tion of  the  amount  of  loss  sustained,  to  de- 
prive a  plaintiff  of  the  opportunity  to  try  the 
issues  of  fact  Involved,  oe  his  right  to  recover 
before  a  Jury  by  reason  of  the  misconduct  of 
the  parties  or  of  the  arbitrators?  If  either 
party  acts  in  bad  faith  In  order  to  defeat  the 
real  object  of  the  arbitration,  the  other  is  ab- 
solved from  duty  In  regard  to  It  and  from 
any  obligation  to  enter  Into  a  new  agreement 
for  arbitration.  2  May,  Ins.  {  496b;  Uhrlg  y. 
Insurance  Co.,  101  N.  Y.  362,  4  N.  B.  745; 
Wood,  Ins.  f  230.  "A  claimant  under  such  a 
policy,"  said  the  court  in  XJbrlg's  Case,  supra, 
"cannot  be  tied  up  forever,  without  his  fault 
and  against  bis  wllL"  Citing  that  case  to 
sustain  the  proposition,  Biddle,  in  his  work 
on  Insurance  (section  1162),  says:  "Where 
each  party  duly  selects  an  arbitrator,  but  the 
umpire  falls  of  selection,  it  Is  said  there  need 
not  be  a  new  arbitration."  The  supreme 
court  of  Pennsylvania,  In  Insurance  Co.  r. 
Hocking,  115  Pa.  St  416,  8  Atl.  589,  held  that 
where  two  arbitrators  appointed  nnder  an 
agreement  like  that  in  the  policy  sued  on 
failed  to  agree,  then  a  suit  brought  by  the 
plaintiff  should  be  deemed  a  revocation  of 
such  agreement  The  parties  can  contract 
that  at  the  written  request  of  either  of  them, 
they  will  each  select  an  arbitrator,  and  em- 
power them  to  choose  an  umpire;  but  if  the 
courts  should  give  their  sanction  to  any 
course  of  conduct  on  the  part  of  the  Insnrer, 
or  of  the  arbitrator  selected  by  the  defend- 
ant that  might  be  repeated  In  any  case 
which  might  arise,  and  operate  to  indefinitely 
delay  the  precedent  arbitration,  and  prevent 
tbe  bringing  of  an  action,  it  would  manifest- 
ly enable  the  Insurer,  by  appointing  an  in- 
terested and  corrupt  appraiser,  to  accomplish 
indlrectiy  what  the  law  declares  shall  not  be 
done  dlrectiy,  by  virtue  of  a  stipulation  or 
agreement 

By  the  terms  of  tbe  contract  to  submit  to 
the  appraisers,  they  were  when  appointed  to 
meet  in  the  town  of  Winston  on  the  Ist  day 
of  December,  1892,  and  the  parties  were  to 
waive  all  further  notice  of  the  meeting  on 
that  day,  or  their  subsequent  meetings.  The 
plaintiffs  named  one  L.  O.  Cherry,  of  Win- 
ston, and  tbe  defendant  elected  one  West- 
brook,  of  Atlanta,  Ga.    When  tbe  two  met, 
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we  must  asstime  tbat  tbe  defendant,  haTln? 
waived  all  claim  to  further  notice,  was  cog- 
nizant of  all  that  was  done  by  the  arbitrators 
selected.  The  first  proposition,  emanating 
from  Westbrook,  was  to  select  one  Wilson,  a 
resident  of  Winston.  Cherry  objected,  and 
assigned  as  a  reason  that  Wilson  bad  already 
been  suggested  by  another  Insurance  com- 
pany, liable  for  tbe  same  loss,  as  a  suitable 
appraiser  to  act  for  It  In  estimating  the 
very  same  loss.  This  objection  was  not  an 
unreasonable  one,  since,  supposing  tbat  Cher- 
ry's object  was  to  secure  the  services  of  not 
only  honest  but  unprejudiced  men,  he  did 
what  any  cautions  lawyer  would  have  ad- 
vised bis  client  to  do  In  reference  to  a  Juror, 
when  he  objected  to  having  the  rights  of  the 
plaintiffs  passed  upon  by  a  man  who  might 
be  biased  by  the  fact  of  his  selection  by  an- 
other company,  which  was  antagonistic  to 
the  plaintiffs,  to  represent  It  in  passing  upon 
tbe  very  same  question.  Tbe  next  move  was 
also  made  by  Weetbrook,  when  he  proposed 
that  each  appraiser  should  nominate  three 
men  for  nmpire,  and  the  two  should  try  to 
agree  upon  one  of  the  six  so  selected.  Cher- 
ry named  three  business  men  of  the  town  of 
Winston,  to  all  of  whom  Westbrook  objected, 
bat  it  does  not  appear  that  he  assigned  any 
cause.  Westbrook  named  three  persons,  all 
residents  of  tbe  state  of  Oeorgia.  Cherry  ob- 
jected, and  stated  as  a  reason  for  so  doing 
tbat  they  all  lived  In  the  state  of  Georgia, 
and,  as  we  assume,  were  unknown  to  him. 
The  trial  of  tbe  question  of  the  amount  of 
loss  was  to  be  left  for  decision  to  appraisers, 
Instead  of  to  a  Jury,  to  whom,  but  for  the 
agreement,  the  plaintiff  might  have  demand- 
ed that  it  be  submitted.  We  do  not  think  it 
unreasonable  for  an  iqppralser,  acting  with  a 
view  to  secure  the  services  of  an  unprejn- 
diced,  competent,  and  an  honest  associate, 
to  insist  that  only  the  names  of  persons  liv- 
ing in  the  vicinage  or  in  the  state,  or  in  some 
way  known  to  him,  at  least  by  reputation, 
should  be  tendered  to  him,  to  take  the  place 
and  discharge  the  functl<ms  of  a  juror.  The 
failure  of  the  arbitration  was  evidently  dae 
to  the  unreasonable  conduct  of  the  appraiser 
■elected  by  tbe  defendant,  and  they  had  no- 
tice of  all  that  was  done  by  him.  It  is  not 
necessary  for  as  to  follow  the  ruling  of  the 
court  of  Pennsylvania  in  holding  that.  In  say 
fallnie  of  arbitrators  selected  to  agree,  the 
Irialntlff  Is  left  at  liberty  to  sue,  though  good 
reasons  could  be  given  for  so  doing.  But  in 
tills  particular  case,  where  the  defendant 
permitted  the  appraiser  chosen  by  it  to  leave 
for  Georgia,  giving  his  address  to  Cherry, 
after  acting  so  unreasonably,  and  hold  its 
peace  then  and  thereafter  till  the  lOtb  of 
February,  1883,  when  the  summons  was  Is- 
sued, it  is  manifest  that  if  the  company  did 
not  intend  or  consent,  by  dilatory  measures, 
to  defeat  Use  bringing  of  an  action  altogether, 
tbe  success  of  the  stratagem  adoirted  by 
Westbrook,  If  approved,  might  point  ont  the 
wa7  for  an  onacrapnloas  agent,  in  future, 


designedly  to  accomplish  what  the  law  would 
declare  unlawful  If  it  were  attempted  by 
means  of  the  enforcement  of  a  contract 

The  court  instructed  the  jury,  if  they  be- 
lieved the  evidence,  to  find,  by'an  affirmative 
response  to  the  first  issue,  ttiat  the  arbitra- 
tion was  still  In  force.  In  this  ruling  we  think 
that  there  was  error.  As  another  trial  will 
be  had,  and  other  additional  evidence  may 
be  brought  out,  bearing  c«i  tbe  other  qnes- 
ti(Mi8  Involved,  we  deem  It  unnecessary  to 
advert  to  any  otiier  exertion.    New  triaJ. 


(115  N.  a  M) 
ORATSON  et  al.  v.  BNOLISH. 
(Supreme  Court  of  NorOi  Carolina.     Dee.  4, 

1894.) 
Public  IjAKSs— Vauditt  or  Ertrt— SnvnoiBKor 

or  DSBOMPTIOIf— NOTiCK. 

An  entry  described  the  land  as  640 
acres  lying  on  both  aides  of  H.  mountain,  ex- 
tending from  the  north  end,  along  the  summit 
and  down  both  sides,  to  deeded  lands  adjoin- 
ing lands  of  certain  persons  (naming  them). 
An  entry  on  the  same  dav  by  uie  same  person 
described  tbe  land  as  640  acres  adjoining  the 
above,  the  lands  of  certain  persons  (naming 
them),  extending  along  the  sommit  of  H.  moun- 
tain, and  down  both  sides,  to  deeded  land. 
Bdd,  that  the  description  in  the  second  entry 
was  sufficient  notice  to  a  subsequent  enterer 
of  the  location  of  the  land  intended  to  be  ap- 
proisiated. 

Appeal  from  superior  court,  McDowdl 
county;   AUen,  Judge. 

John  W.  Orayson  and  others  and  J.  L. 
Bnglish  submitted  an  agreed  statement  of 
facts,  under  Code,  |  667,  to  determine  tbe 
question  of  tbe  title  to  certain  landa  Judg- 
ment was  rendered  for  English,  and  Qrsjr- 
son  and  others  appeal    Affirmed. 

Justice  &  Justice,  for  appellants.  Morris 
ft  McOall,  for  app^ee. 

AVERT,  J.  The  question  tbat  gives  rise 
to  tbis  controvravy  is  whettier  tbe  plalntifl 
is  the  owner  of  the  equitable  as  well  as  tbe 
legal  estate  of  the  land  in  controversy.  If 
the  description  contained  in  the  older  entry 
of  the  defendant  so  identified  tbe  land  In- 
tended to  be  covered  by  it  tbat  the  plain- 
tiff could,  upon  reading  it,  and  prosecuting 
any  inquiry  as  to  boundaries  suggested  by 
Its  terms,  have  ascertained  that  It  was  tbe 
same  land  for  wbldi  be  subsequently  ob- 
tained a  grant  under  tbe  junior  entry,  then 
the  latter,  as  Junior  enterer,  took  with  con- 
structive notice  of  tbe  inchoate  equity  of  the 
senior  entero-.  It  is  not  to  be  understood 
that  any  description  in  an  entry  not  void  up- 
on its  face  for  uncertainty,  however  Imper- 
fect as  a  means  of  Identlflcatlcm  It  may  be, 
operates  as  constructive  notice  to  aU  per- 
sons making  subsequent  entries  of  tbe  land 
that  such  descriptiim  was  intended  to  em- 
brace. The  rule  in  reference  to  tbe  validity 
or  sufficiency  of  tba  descriptions  in  entries, 
as  between  the  state  and  the  enteior.  Is 
much  more  liberal  than  tbat  applicable  to 
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deeds  and  to  oonttucts  for  sale  of  land  be- 
tween Indlylduala.  In  Harris  v.  Ewlng,  1 
Dev.  &  B.  Bq.  374,  Chief  Justice  Rnffin  said: 
"It  appears  to  the  court,  therefore,  that  a 
vague  entry  Is  not  void,  as  against  the  state, 
but  gives  the  enterer  an  equity  to  call  for 
the  completion  of  his  title  by  the  public 
offloers."  In  the  subsequent  case  of  John- 
ston V.  Shelton,  4  Ired.  Bq.  01,  the  same 
learned  Judge,  in  speaking  of  the  validity  of 
an  entry,  and  its  sufficiency  as  notice,  said: 
"Its  vagueness  renders  it  void,  as  against  a 
subsequent  enterer,  who  surveyed  and  paid 
his  money  before  the  plaintiffs  had  made 
their  entry  more  specific,  tf  the  expression 
may  be  allowed,  by  a  survey  identifying  the 
land  they  meftnt  to  appropriate."  As  be- 
tween the  state  and  the  enterer,  the  inchoate 
equity  created  by  making  an  entry  not  con- 
taining a  spectflc  description,  that  confines 
it  to  a  particular  place,  is,  "in  some  degree, 
a  floating  right  to  have  a  certain  quantity 
of  unappropriated  land,  anywhere  the  en- 
terer may  select  within  two '  years,  on  a 
certain  stream  or  mountain  in  tiie  county." 
Johnston  V.  Shelton,  supra.  While,  there- 
fore, aa  entry  containing  a  description  that 
would  be  altogether  insnfflclent  In  a  contract 
for  sale  or  a  conveyance  of'  land  was  not 
void,  as  between  the  state  and  the  enters, 
it  was  nevertheless  not  notice  to  subsequent 
enterers  until  its  location  bad  been  made 
certain  by  an  actual  survey.  Coastmotive 
notice  might  be  given  to  one  desiring  to  en- 
to*  the  same  land  in  two  ways,  and,  when- 
ever given  by  either  method,  the  Junior  en- 
terer, being  affected  by  It,  would  baHA  under 
any  grant  taken  out  by  him,  subject  to  the 
right  of  the  poson  holding  the  older  entry 
to  take  oat  a  grant  also,  and  have  the  senior 
grantee  declared  a  trustee,  aad  ordored  to 
convey  to  him.  Nimn  v.  Mulholland,  2  Dev. 
Bq.  383.  The  two  methods  of  affecting  all 
aabaequent  enterers  with  constructive  notice 
are:  (1)  By  making  a  survey  of  a  floating 
or  vague  entry,  or  one  containing  an  in- 
definite description,  and  thus  Identlfjrlng  that 
Which  wa«  before  ancertain.  Currie  v.  Gib- 
son, 4  Jones,  Bq.  25;  Munroe  v.  McOormlck, 
8  Ired.  Bq.  85;  Johnston  v.  Sheltmi,  supra; 
Harris  v.  Bwlng,  supra.  (2)  By  making  the 
description  "so  explicit  as  to  give  reascxiable 
notice  to  a  second  enterer  of  the  first  appro- 
priation." Joibnstaa  v.  Shelton,  supra,  at 
page  82;  Harris  v.  Bwlng,  supra,  at  page 
872.  "llie  object  of  description  Is  to  Identify 
the  tiling  for  which  tlie  contract  is  made^ 
and  whatever  means  will  affect  that  end 
must  be  all-snfflci»it"  Hanis  v.  Bwlng, 
•npra. 

The  statement  sent  up  by  the  parties  as 
the  foundation  of  a  controversy  without  ac- 
tion contains  a  description  which  is  certainly 
not  so  vague  as  to  affect  the  validity  of  an 
entry.  Indeed,  upon  its  face,  it  seems  prob- 
able that  it  may  have  pointed  to  extrinsic 
proof,  such  as  would  have  made  the  identifi- 
cation complete.    If  it  does,  ttten  It  was 


constructive  notice,  and  the  idatntiff  holds' 
in  trust  for  the  defendant  The  equity  of 
the  defendant  depends  upon  this  question. 
Two  entries  were  made  on  the  same  day, 
in  the  foUowing  terms:  "No.  2,252.  R.  Don 
Wilson  enters  640  acres  of  land  lying  oa 
both  sides  of  HuntsvlUe  or  (or  and)  Haney 
moimtaln,  extending  from  the  north  end, 
along  the  summit  and  down  both  sides,  to 
deeded  lands  adjoining  lands  Mills  Higgins, 
Dr.  GUbert,  Jno.  Jarrett,  the  Prices,  and 
others.  This  25th  November,  1868."  And 
on  the  same  day  a  like  writing  on  the  entry 
taker's  book  was  made  in  the  following  lan- 
guage, to  wit:  "No.  2,253.  B.  Don  Wilson 
enters  640  acres  of  land  adjoining  the  above, 
the  lands  of  Barly  Gurly,  Chas.  Dixon,  But- 
ler, the  Powell  place,  Jason  Allen's  Dealsville 
tract,  extending  along  the  sommlt  of  the 
Huntsville  mountain,  and  down  both  sides, 
to  deeded  land.  This  25th  of  November, 
1868."  On  December  30,  1870,  B.  Don  Wil- 
son procured  a  grant  to  be  issued  to  him  by 
the  state  of  North  Carolina  on  the  last-men- 
tioned writing  in  entry  taker's  book.  It 
would  seem  that  the  description  contained 
bi  entry  No.  2,252  was  so  drawn  that  it  must 
Include  all  vacant  land  on  the  summit  of 
Haney  mountain,  at  the  north  end,  and  ex- 
tending down  from  the  summit,  on  the  east 
and  west  sides  of  the  summit,  to  deeded  land, 
or  land  for  which  claimants,  several  of 
whom  are  mentioned,  bad  titiea  The  second 
entry,  No.  2,253,  upon  whldi  the  Junior 
grant  through  which  plaintiff  claims,  was  is- 
sued, is  located,  by  its  terms,  so  as  to  adjoin 
the  other  entry  on  the  south.  Include  the 
summit  further  south,  and  to  extend  from 
said  summit,  on  eitho:  side,  so  as  to  Join  the 
deeded  land  of  Barly  Gurly  and  the  others 
mentioned.  The  land  intended  to  be  appro- 
priated must  have  been  surveyed  so  as  to 
join  the  lands  of  the  persons  named  on  either 
side  of  the  summit,  and  on  the  south  and  on 
the  north,  so  as  to  extend  to  any  vacant 
land  surveyed  under  the  preceding  entry,  or, 
if  none  should  be  found,  to  the  lands  of  adja- 
cent owners  named  In  said  entry.  Though 
the  more  advisable  practice  in  such  cases  is 
to  locate  the  bounds  of  the  entry  by  means 
of  an  actual  survey,  and  thus  make  the  suffi- 
ciency of  the  description  appear  more  clearly 
by  proof  of  extrinsic  facts,  to  which  it  points, 
yet,  in  this  particular  case,  we  must  hold, 
without  any  parol  proof,  that  the  land  entw- 
ed  appeared  upon  its  face  to  lie  between  the 
tracts  of  the  persons  mentioned  therein,  or, 
in  case  no  vacant  land  was  found  to  consti- 
tute the  northern  boundary,  then  by  the  lands 
of  persons  named  in  entry  No.  2,252.  In- 
stead of  specifying  a  beginning  corner  in  a 
certain  line,  and  lying  on  the  headwaters  of 
a  particular  creek,  as  in  Horton  v.  Cook,  1 
Jones,  Bq.  273,  the  entry  in  our  case  Is  de- 
clared to  include  the  summit  of  a  certain 
mountain,— in  effect,  to  lie  between  the  deed- 
ed lands  of  certain  owners,  and  to  lie  south 
of  certain  other  deeded  tracts,  or  any  vacant 
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land  tlmt  might  be  found  between  tbem, 
along  the  nwthem  end  of  said  gammlt. 
While  we  woiild  have  been  saved  from  some 
hesitancy  by  Incoiporatlng  Into  the  affldarlt, 
as  a  part  of  the  statement  of  facts  agreed, 
some  proof  of  the  location  of  the  lands  of  the 
adjacent  owners,  we  conclude  that  the  senior 
entry  contained  npbn  its  face  a  safflclent  de- 
8criptl<n  to  affect  subsequent  enterers  of 
the  same  land  with  notice  of  the  equity  of 
Wilson.  We  deem  It  propo'  to  say,  how- 
ever, that  It  must  almost  necessarily  be  mM« 
advisable  for  one  or  the  other  of  the  parties. 
In  any  case  where  the  right  to  recover  In 
an  action  or  on  a  ootmterclaim  depends  upon 
the  qnestlon  whether  an  entry  Is  so  definite 
as  to  affect  sabseqnent  enterers  with  con- 
structive notice  of  Its  location,  to  offer  tes- 
timony. If  the  facts  are  in  dispute,  and  have 
a  finding  by  a  Jury,  or  by  consent  by  the 
court,  of  the  developments  made  by  sn  actnal 
survey.  For  the  reasons  given,  the  Judgment 
•f  the  court  below  Is  affirmed. 


015  N.  C.  662) 

THiljBTr  V.   LYNCJHBTTRG   &  D.   H.   00. 

(Supreme  Court  of  North   Carolina.     Dec.   4, 
lt»4.) 

ClKHISBS— INJDBT  TO  PaSSBKOEBS  — RBVBBSAI,  OV 

JnsaxBiiT— EFrsoT. 

1.  Where  a  passenger,  after  bdng  warned 
by  the  conductor  not  to  do  so,  entered  a  car 
standing  at  the  usual  place  at  a  itation,  and 
open  so  as  to  receive  passengers,  and  which 
was  designed  for  the  train  on  which  he  was 
at>ont  to  leave,  but  which  was  not  then  coupled 
to  said  train,  he  was  guilty  of  contributory  neg- 
ligence as  to  any  injury  sastained  by  him  by 
reason  of  boarding  said  car. 

2.  In  an  action  for  personal  damages  against 
the  lessor  and  the  lessee  of  a  certain  raUroad, 
Jointly,  where  the  leasee  -company  is  granted  a 
new  trial  on  appeal,  the  judgment  is  thereby 
vacated  as  to  both  defendants. 

Appeal  from  superior  court,  Person  county; 
Shuford,  Judge. 

Action  by  James  W.  Tillett  against  the 
Lynchburg  &  Durham  RaUroad  Company  and 
the  Norfolk  &  Western  Railroad  Company 
for  personal  damages  Judgment  for  plain- 
tiff, and  defendant  the  Lynchburg  &  Durham 
Railroad  Company  appeals.     Reversed. 

Plaintiff  boarded  one  of  defendant's  pas- 
senger cars  while  it  was  standing  at  the  bUlt 
tion,  but  before  it  had  been  coupled  onto  the 
rest  of  the  train;  and  while  he  was  walicing 
down  the  aisle  of  said  car  the  coupling  was 
attempted,  and  the  resulting  shock  threw 
plaintiff  down  and  injured  him. 

W.  A.  Guthrie,  for  appellant  Jones  &  111- 
lett  and  W.  W.  Kitchln,  for  ^pellee. 

PER  CURIAM.  Among  other  instructions 
asked  by  counsel  for  defendant  were  the  fol- 
lowing: "(8)  If  the  Jury  believe,  and  should 
find  from  the  evidence  that  Walker,  the  con- 
ductor, told  the  plaintiff  to  wait  at  the  plat- 
form ot  the  station,  and  he  would  have  the 
passenger  car  pulled  up  In  front  of  the  station 


for  him  to  get  on,  and  the  plaintiff  disregard- 
ed what  the  conductor  said  to  him,  and  went 
aboard  the  car  before  it  was  coupled,  then  he 
took  upon  himself  all  the  risk  Incident  to  so 
doing,— contributed  to  his  own  injury;  and  in 
this  aspect  of  the  case  plaintiff  cannot  recov- 
er." "(16)  If  the  Jury  find  from  the  evidence 
that  the  conductor,  before  the  plaintiff  t>oard- 
ed  the  train,  told  the  plaintiff  tliat  the  pas- 
senger car  would  be  pulled  up  in  front  of  the 
station  for  him  and  other  passengers  to  get 
aboard  before  leaving,  then,  whether  the 
plaintiff  had  procured  his  ticket  beforehand 
or  not,  he  had  no  right  to  get  aboard  the  car 
until  the  passenger  car  had  been  pulled  up 
to  the  front  of  the  station;  and  It  was  contrib- 
utory negligence  for  plaintiff  td  do  so,  and  the 
Jury  should  so  find.  The  court  interlined  the 
former  of  the  two  paragraphs  by  Inserting, 
after  the  word  "coupled,"  the  words  "and 
when  it  was  standing  at  an  usual  place  to  re- 
ceive passengers,"  and  the  latter  paragraph 
by  inserting,  aft^  the  word  "leaving,"  the 
words  "and  directed  the  plaintiff  to  wait." 
Where  a  person  comes  upon  the  premises  of  a 
railroad  company  at  the  station  with  a  ticket, 
or  with  the  purpose  of  purchasing  one,  he  be- 
comes a  passenger,  and  may  usually  enter  an 
open  passenger  car  standing  on  the  track,  and 
provided  fer  passengers  going  on  the  train 
on  which  be  proposes  to  take  passage.  But 
while  the  conductor  may,  on  the  one  hand,  ez> 
cuae  a  debarking  passenger  from  contributory 
negligence  by  advismg  him  to  get  off  a  car 
before  it  has  ceased  to  move,  he  may,  on  the 
other  hand,  make  the  passenger's  conduct 
culpable  when  he  gives  him  an  unheeded 
warning  not  to  enter  such  open  car  till  It  can 
be  removed  to  anottaer  point  There  seems 
to  have  been  some  evidence  tending  to  show 
that  the  conductor  toli  the  plaintiff  to  st^ 
off  the  side  track,  and  wait  for  the  passenger 
car  to  be  drawn  up  to  the  station,  though  as 
to  this  the  testimony  was  conflicting.  l%e  de- 
fendant was  entitied  to  the  unqualified  In- 
struction that  If  the  car  designed  for  the  train 
on  which  the  plaintiff  embarked  was  open  so 
as  to  receive  passengers,  whether  at  the  usual 
or  an  unusual  point  on  the  track,  the  plain- 
tiff would  have  been  negligent  In  entering  It 
after  being  warned  not  to  do  so.  This  prop- 
osition would  hold  good  If  in  one  paragraph 
of  the  instructions  given  the  qualification  was 
Inserted,  while  In  another  It  was  omitted,  thus 
leaving  the  Jury  at  liberty  to  be  misled  by  the 
erroneous  view  of  law,  rather  than  guided  by 
the  statement  of  the  correct  principle.  The 
Jury  are  not  supposed  to  be  capable  of  det»- 
mlnlng  when  the  Judge  states  the  law  correct- 
ly and  when  incorrecUy.  But  the  finding  ot 
the  Jury  upon  the  fourth  Issue  as  w^l  as  on 
the  third,  drawn  as  It  was,  depended  upon 
this  very  question.  The  plaintiff  was  not 
rightfully  on  the  car,  but  was  himself  negli- 
gent in  entering.  If  In  fact  he  had  been  warn- 
ed by  the  conductor  not  to  do  so.  The  find- 
ings upon  the  third  and  fourth  Issues  must 
theref<H«  be  set  aside,  and  a  new  trial  grant- 
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ed  as  to  the  qtiestlons  InvolTed  In  tbose  two, 
leaving  the  verdict  upon  the  other  Issnes  un- 
disturbed. We  take  this  course  because  aft- 
er careful  consideration  we  have  concluded 
that  there  was  no  error  In  any  of  the  other 
rulings  of  the  court  excepted  to,  and  embra- 
ced in  the  assignments  of  error.  As  to  the 
third  and  fourth  Issues,  the  defendant  is  en- 
titled to  a  new  trial.  The  necessary  efTect  of 
our  ruling  giving  to  the  lessee  company  a 
new  trial  on  certain  Issues  Is  to  vacate  the 
judgment  both  aa  to  the  lessor  and  lessee  cor- 
porations; hence  It  la  unnecessary  to  deter- 
mine the  liability  of  the  lessor  company  for 
the  negligence  of  the  lessee  company.  New 
trlaL 


(4>  S.  C.  E4S) 

SOUTHBRN  KX.  OO.  t.  SHEPPARD. 

8AMB  V.  JACOBS.  SAMB  T. 

LilLiLiAKD. 

(Supreme  Court  of  South  Carolina.     Nov.  27, 
18D4.) 
ATTAOBMBirr— Sali  FaxDnto  Apfbai. 
A  return  to  an  order  of  a  Justice  of  the 
supreme  court  to  show  cause  why  the  sale  of 
attached  property  under  an  order  of  the  dr- 
cult  court  should  not  be  enjoined  pending  an 
appeal,    which    shows   that   the   property   con- 
sists of  horses,  whose  keep  for  100  days  will 
exceed  their  value,  Is  sufficient,  and  the  order 
will  l>e  discharged. 

Appeal  from  comm(»  pleas  circuit  court  of 
Greenville  county;  R.  O.  Watts,  Judge. 

Actions  by  the  Southern  Railway  Company 
against  Morgan  P.  Sheppard  and  against  Wil- 
liam 0.  Jacobs  and  against  Charles  T.  Lil- 
lard.  Judgments  for  plalntUI.  Defendants 
appeal.  Applications  by  defendants  to  Jus- 
tice T.  J.  Pope  of  the  supreme  court  for  an  or- 
der restraining  tbe  sale  of  certain  properly 
attached  pending  appeal.  On  hearing  the  re- 
turn to  an  order  to  show  cause  why  such 
relief  should  not  be  granted,  the  order  was 
discharged.  The  following  are  the  rule  to 
show  cause  and  the  return  thereto: 

POPB,  J.  It  appearing  that  the  defendant 
In  each  of  the  above-named  cases  has  given 
notice  of  his  appeal  from  the  order  of  his 
bonor.  Judge  Richard  0.  Watts,  dated  the 
2l8t  day  of  November,  1894,  in  each  of  the 
above-named  cases,  and  the  return  having 
been  filed  in  the  office  of  the  clerk  of  the 
supreme  court  of  the  state  of  South  Caro- 
lina this  day,  as  appears  from  the  telegram 
of  Albert  M.  Boozer,  Esq.,  as  clerk  of  said 
court,  and  the  petition  of  each  of  said  ap- 
pellants having  been  presented  to  me  pray- 
ing that  an  order  to  stay  all  proceedings  in 
the  court  below  pending  such  appeals  may 
be  made,  and  especially  that  the  sale  of  the 
horses  of  the  defendant  by  the  sheriff  may  be 
stayed  by  my  order  until  the  hearing  of  said 
appeals  on  their  respective  merita  I  am  not 
satisfied  to  grant  the  order  absolutely,  under 
rule  21  of  the  supreme  court,  but  It  seems 
that  the  ri^t  of  appeal  will  be  seriously 
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Jeopardized  by  a  refusal  of  relief  imder  said 
rule.  TherefCHre,  I  now  order  a  rule  to  is- 
sue requiring  tiie  plaintiff,  respondent  In  each 
of  the  above-named  cases,  to  show  cause 
before  the  Justices  of  the  supreme  court,  on 
Tuesday  the  27th  inst,  in  the  city  of  Colum- 
bia, S.  C,  in  the  conference  room  of  said 
court,  at  10  o'clock  a.  m.,  or  as  soon  there- 
after as  coimsel  can  be  heard,  why  an  order 
shofild  not  be  made  restraining  the  enforce- 
ment of  the  order  appealed  from  until  the 
cause  in  appeal  can  be  heard  on  its  merits; 
but  in  the  meantime,  and  until  the  hearing 
of  said  rule,  all  sales  or  other  proceeding  to 
enforce  the  wder  of  Judge  Watts  now  ap- 
pealed from  shall  be  stayed.  Let  copies  of 
the  papers  presented  to  me  and  a  copy  of 
this  order  be  served  upon  the  plaintiff,  re- 
spondent, and  tiie  sheriff  of  Greenville  coun- 
ty, and  this  original  order  exhibited  to  them. 
And  thereafter  let  the  originals  be  filed  with 
the  clerk  of  the  supreme  court  of  South 
Carolina,  At  chambers  at  Newberry,  S.  O., 
22d  day  of  NovMuber,  1894. 

Return  to  the  Rule  to  Show  Cause. 
Tbe  plaintiff  above  named,  in  obedience  to 
a  certain  rule  issued  by  his  bonor,  T.  J. 
Pope,  one  of  the  Justices  of  the  supreme  court 
of  said  state,  on  Thursday  last,  the  22d  in- 
stant, for  cause  shows  as  follows: 

1.  That  on  November  16,  1894,  the  plain- 
tiff, respondent,  sued  out  In  the  court  of  com/- 
mon  pleas  for  Greenville  county  certain  war- 
rants of  attachment  against  the  several  de- 
fendants above  named  upon  the  several 
causes  of  action  set  out  In  the  complaint  here- 
to attached,  said  attachments  being  based  up- 
on the  affidavit  of  O.  B.  Watson,  agent  of  the 
Southern  Railway  Company  at  Greenville,  S. 
C,  setting  fbrtb  the  said  causes  of  action, 
and  the  further  fact  that  the  several  defend- 
ants were  nonresidents  of  the  state,  and  had 
property  wlthiu  this  state: 

2.  That  said  warrants  of  attachment  were 
duly  executed  by  the  sheriff  of  Greenville 
county,  who  on  the  16tii  November,  1894, 
levied  upon  156  horses  belonging  to  the  de- 
fendants, at  the  livery  stable  of  Pates  & 
Allen,  in  the  city  of  Greenville;  that  due 
return  of  his  action  in  the  premises  wap 
made  by  said  sheriff,  and  on  the  17th  No 
vember,  1894,  application  was  made  by  plain- 
tiff to  his  bonor,  R.  a  Watts,  circuit  Judge, 
predding  in  tiie  Ninth  ctaxmlt  at  Greenville, 
for  an  order  of  sale  of  said  horses,  upon  the 
ground  that  the  same  were  perishable  prop- 
erty. Whereupon  an  order  was  signed  by " 
Judge  Watts  in  eadi  of  said  cases  adjudging 
said  horses  to  be  perishable  property,  and 
directing  the  sheriff  to  advertise  the  said 
horses  for  sale,  and  to  sell  them  on  niurB- 
day,  November  22,  1894,  for  cash,  the  pro- 
ceeds of  sale  to  be  retained  in  the  hands  of 
said  sheriff,  as  provided  in  secticm  356  ol 
the  Code. 

3.  That  on  November  17th  the  several  de- 
fendants' attorneys  served  upon  plalntiiTs  at- 
torney notice  of  a  motion  to  be  made  befn-<« 
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Jadffs  Watts  at  Greenville,  on  Novemlier  21st, 
to  dlsaolye  said  attachments,  and  to  vacate 
sach  order  of  sale,  said  motion  being  based 
npon  tbe  complaints  and  certain  affidavits 
served  by  defendants'  attorneys  at  that  time. 

4.  That  said  moti<Mi  was  heard  by  Judge 
Watts  on  the  date  fixed,  and  other  affidavits 
by  both  parties  were  submitted.  After  ar- 
gument by  counsel.  Judge  Watts  refused 
both  the  motions  to  dissolve  the  attachments 
and  to  vacate  the  order  of  sale.  Thereupon 
the  defendants'  attorneys  moved  tor  an  order 
su8i>ending  the  sale  {tending  an  ai^teal  from 
said  orders,  notice  of  which  was  Immediately 
given.    This  motion  was  refused. 

5.  The  defendants  then  served  exceptions 
to  said  orders,  and  filed  their  returns  with 
tbe  clerk  of  the  supreme  court,  and  there- 
upon moved  his  honw,  Y.  J.  Poite,  one  of  tbe 
associate  justices  of  this  court,  on  November 
82d,for  an  order  restraining  further  execution 
of  the  orders  of  Judge  Watts  pending  the  ap- 
peal Thereupon,  Judge  Pope  signed  an  or- 
der requiring  the  plaintiff  to  show  cause  on 
this  day  why  an  wder  should  not  be  passed 
by  this  court  restraining  further  proceed- 
ings under  said  orders  until  said  appeal  was 
determined,  and  to  this  rule  the  plaintiff  now 
makes  return. 

7.  The  respondent  insists  that  ondormle  21 
of  the  supreme  court  his  honw.  Justice  Pope, 
had  authwlty  of  law  to  make  tiie  <»^er  of 
November  22d  hereinbefore  referred  to. 

a  That  under  rule  21  the  Justices  of  this 
oourt  have  no  authmity  of  law  to  make  the 
propoaeA  order. 

9.  That  the  order  of  Judge  Watts  refusing 
to  dissolve  the  attachments,  and  refuiring 
to  vacate  his  previous  <»^er  of  sale,  was  an 
interlocutory  order,  and  as  such  not  a]H>eal- 
able  until  the  final  detennlnatioo  of  tibe 
cause  upon  its  merits. 

10.  That  the  Code  provides  for  supersedeas 
in  case  notice  of  appeal  has  been  served 
only  when  judgment  has  been  obtained. 

U.  That  the  ord»  of  Judge  Watts  direct- 
ing the  sale  of  the  horses  was  eminently 
proper  nnd^  tbe  clrcnmstanoea;  tbe  horses 
answering  the  description  of  perishable  prc^- 
erty  under  CSode.  {  3S6. 

This  return  is  based  npon  the  papers  men- 
tioned in  the  agreement  of  counsel  herein, 
upon  the  aflldavit  of  P.  D.  Ollreath,  and  upon 
tbe  order  of  Judge  Watts  refusing  motion  to 
suspend  order  of  sale,  which  are  hereto  at- 
tached. 

Personally  appeared  Perry  D.  Ollreath, 
and,  having  been  first  duly  sworn,  deposes 
and  says: 

1.  That  he  Is  the  sheriff  for  Greenville 
county,  and  was  such  on  tbe  10th  November 
Inst 

2.  That  as  such  sheriff  he  sored  npon  the 
defendants  above  named,  on  that  day,  cer- 
tain summonses  and  complaints  in  above-stat- 
ed cases,  and  three  several  writs  of  attach- 
ment, under  which  be  s^jsed  166  horses  be- 
tonglns  to  said  defendants. 


8.  That  pursuant  to  law,  he  had  tbe  same 
appraised,  and  tbe  value  of  the  hcHves  was 
fixed  at  $S0  pea:  head  by  the  appraisers. 

4.  That  undo:  an  order  of  bis  h<Hior,  R.  C 
Watts,  then  presiding,  tbe  court  of  com- 
mon pleas  at  Greenville  directing  deponent, 
as  sheriff,  to  advertise  and  sell  said  stock, 
he  began  to  sell  tbe  same  on  Thursday  morn- 
ing, the  22d  Inst,  at  11  o'clock  a.  m.,  and  sold 
22  horses,  at  an  average  price  of  ^1.05  per 
head.  The  horses  so  sold  w««  about  a  fair 
average.  In  value,  of  the  whole  lot  Ttiat 
owing  to  the  fact  that  said  horses  liave 
never  been  broken,  great  difficolty  was  bad 
In  making  delivery  of  the  same  to  purchasers; 
hence  the  small  number  disposed  of. 

5.  That  by  an  ordo:  of  Hon.  Y.  J.  Pope 
served  upon  deponent  on  the  following  day, 
to  wit  on  Friday,  before  11  o'dodc  a.  m., 
the  sale  of  the  horses  was  suspended. 

6.  That  deponent  found  that  said  horses 
were  being  kept  by  Pates  &  Allen,  livery  sta- 
ble keepers,  at  tbe  rate  of  40  c«itB  per  head 
per  diem,  which  is  the  usual  price  for  tem- 
porary board;  but  In  view  of  the  fact  that 
their  keep  was  likely  to  be  of  longer  contin- 
uance than  ait  first  supposed,  the  present  rata 
for  the  same  has  been  fixed  at  33%  cents  par 
day  per  head,  which  deponent  believes  to  be 
a  reasonable  price. 

7.  That  deponent  Is  advised  that  It  Is  his 
ivty  by  law  to  safely  keep  said  stock,  and  to 
provide  feed  for  the  samok  That  at  tbe  rate 
of  $50  per  day,  deponent  avers  that  at  the 
prices  such  horses  are  selltnc  for  in  the  pres- 
ent depressed  condition  of  tiie  ooontry,  and 
the  glut  of  snob  stock  in  tlie  marlBet  that  ft 
vdll  not  require  more  than  100  dajs  for  tlia 
expense  of  their  keep  to  exceed  tlielr  maAet 
value,  when  the  burden  of  ke^>ing  tbe  same 
will  tail  ruinously  npon  tbls  deponent 

WATTS,  J.  After  tbe  motions  in  tfais  case 
to  dissolve  the  attachment  and  to  vacate  the 
order  of  sale  were  made  before  me  and  re- 
fused, the  attorneys  for  the  defendants  made 
a  motion  to  suspend  the  order  of  sale  pending 
the  appeal,  npon  the  ground  that  the  notice 
of  ^peal  from  said  order  refusing  said  mo- 
tions acted  as  a  supersedeas.  I  held  that  un- 
der section  846  of  the  Code,  even  if  my  order 
could  be  considered  a  judgment  the  oonrt 
has  a  right  to  order  a  sale  of  perishable  prop- 
erty, which  I  adjudged  the  character  of  the 
property  seized  to  be.  It  is  therefore  of 
dered  that  said  motion  be  refused,  and  tbat 
the  order  of  sale  be  continued  of  ftorce. 

Earle  Sc  Mooney,  for  appellants.  J.  8. 
Cothran,  for  respondent 

McIVBR,  J.  Upon  hearing  tbe  retnm  to 
the  rule  in  the  above-stated  caae^  and  the  ob- 
servations of  counsel  thereto,  on  motion  of  J. 
S.  Oothran,  attorney  for  the  respondent  It  Is 
ordered  that  the  retnm  made  to  tbe  said  rule 
be,  and  the  same  Is,  adjudged  to  be  sufficient 
It  is  further  ordered  and  adjudged  that  the 
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rale  to  show  oatiae  granted  by  hie  honor,  "i. 
i.  Pope,  at  Newborry,  on  tbe  22d  Instant,  be, 
and  tbe  same  la  bereby,  dlscbarged. 


(9E  Oa.  602) 

POWELL  T.  STATE. 

(Supreme  Court  of  Oeorgia.     Oct  16,  1894.) 

HOMIOIDB— ImBTBHOTIOH*— Hl.BlC];.BM  Bbxob. 

In  rlew  of  the  evidence,  there  waa  no 
■nbatantial  error  committed  b7  the  court,  and 
no  error  at  all  In  denying  a  new  triaL 
(Syllabua  by  the  Court) 

Error  from  superior  court,  Floyd  oonnty; 
W.  M.  Henry,  Judge. 

Lorenzo  Powell  was  oonvicted  of  mnrder, 
and  tnrings  error.    AfiBrmed. 

The  following  la  the  (Adal  report: 

Powell  was  indicted  for  the  murder  of 
Tlggs,  and  was  fonnd  guilty,  with  a  recom- 
mendation  to  life  Impriaonment  His  motion 
for  new  trial  was  overruled,  and  he  excepted. 
Tbe  motion  contained  tiie  general  grounds 
that  the  Tcrdlct  was  contrary  to  law,  evi- 
dence, eta  Also,  because  the  court  erred  in 
charging:  "To  Justify  a  conviction  in  this 
ease  of  any  offense,  the  evidence  shall  sat- 
isfy yon  of  the  defendant's  guilt  of  such  of- 
fense to  a  moral  and  reasonable  certainty, 
and  beyond  a  reasonable  doubt  This  doabt 
is  such  a  one  as  its  name  ImportB,— a  reason- 
able donbt  Not  a  mere  b^ef  in  a  possibil- 
ity of  the  def  oidanl^s  innocence,  not  a  vague 
nnoertalnty  or  conjectural  donb^  bat  a  doubt 
formed  and  remaining  in  an  Impartial  mind, 
honestly  seeking  tbe  truth,  and  which  doubt 
rationally  arises  out  of  Ute  evidence,  or  the 
want  of  snfflcient  evidence  in  the  case,— a 
doubt  yon  can  give  a  reason  for."  Alleged  to 
be  errt^,  as  misleading  and  "confusing"  the 
minds  of  the  Jury  "to  a  certainty  of  defend- 
ant's innocence";  and  especially  as  to  that 
part  of  the  charge  in  the  words,  "a  doubt  you 
can  give  a  reason  for,"  as  restricting  the 
minds  of  the  Jury  to  the  certainty  of  inno- 
cence, and  taking  away  from  defendant  the 
safeguards  thrown  around  him  by  law,  and 
presumptions  of  his  innocence.  Error  in 
<diarging:  "The  defendant  is  not  a  witness, 
nor  Is  his  statement  evidence,  but  his  state- 
ment goes  to  you  under  the  rule  I  have  given 
you;  and  yoa  may  consider  it.  In  connection 
with  the  evidence  In  the  case,  in  determin- 
ing what  the  truth  in  the  case  is,  and  deter^ 
mining  what  your  verdict  ought  to  be."  Al- 
leged to  be  error  because  qualifying  the 
weight  of  the  statement,  and  not  leaving  the 
minds  of  the  Jury  free  to  Judge  of  its  weight, 
and  as  rather  throwing  a  suspicion  on  the 
statement;  In  the  body  of  the  charge  there 
being  a  great  deal  said  about  the  Jury  decid- 
ing the  case  on  the  evidence,  this  left  the  Jury 
to  infer  they  were  to  give  little  or  no  weight 
to  defendant's  statement,  and  put  the  state- 
ment In  bad  odor  with  the  Jnry.  Error  as 
follows  In  the  recharge:  The  Jury  re- 
quested  the  court  to  charge  on  voluntary 


manslaughter,  and  before  defining  Tobmtary 
manslaughter,  and  confining  Its  recharge  to 
the  request  of  the  Jury,  the  court  gave  them  a 
long  recharge  on  malice  which  was  done  by 
the  court  of  Its  own  motion  and  without  any 
request  from  the  Jury  and  was  illegal,  mis- 
leading, and  calculated  to  concentrate  the 
minds  of  the  Jnry  more  especially  upon  the 
inquiry  of  malice,  and  lead  them  away  from 
an  impartial  review  of  the  facts  of  the  case. 
Error  in  the  recharge,  in  response  to  request 
of  the  Jury  for  a  recharge  on  the  law  of  what 
constitutes  voluntary  manslaaghter,  in  char- 
ging as  follows:  "From  a  note  which  I  have 
Just  received,  I  understand  that  you  deelre 
to  be  recharged  on  the  subject  of  voluntary 
manslaughter.  In  wder  that  you  may  un- 
derstand what  I  charged  you  specifically  and 
directly  on  the  law  of  manslaughter,  I  will 
again  instruct  you  as  to  what  constitutes  le- 
gal malice.  Express  malice  is  that  deliberate 
Intention  unlawfully  to  take  away  the  life  of 
a  fellow  creature  whidi  Is  manifested  by  ex- 
ternal drcumstances,  capable  of  proof.  Ual- 
Ice  shall  be  Imi>Ued  where  no  considerable 
provocation  appears,  and  where  all  the  cir- 
cumstances of  the  killing  show  an  aban- 
doned and  malignant  heart  Malice,  as  used 
there,  does  not  necessarily  mean  hatred  or  ill 
will  towards  the  object  of  the  malice,  though 
It  may  Indude  either  or  both  of  those  things. 
It  means  here  simply  a  deliberate  lnteatl<« 
imlawfully  to  take  human  life,  and  that  de- 
liberation need  not  extend  over  any  consider- 
able length  of  time.  I  say  It  may  do  so,  but 
the  deliberation  there  spoken  of  means  such 
deliberation,  although  it  may  occupy  a  short 
Interval  of  time  or  only  such  Interval  of  time 
as  results  in  definitely  forming  the  intention 
to  take  human  life.  That  is  malice.  Man- 
slaughter Is  the  unlawful  killing  of  a  human 
creature  without  malice,  either  eziveaB  or 
implied,  and  without  any  mixture  of  any  de- 
liberation whatever,  whidi  may  be  volun- 
tary, upon  a  sadden  heat  of  passion.  In  all 
cases  of  volimtary  manslaughter,  there  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  Injury  on  the  per- 
son killing,  or  other  equivalent  circumstances, 
to  Justify  the  excitement  of  passion  and  to 
exclude  all  idea  of  deliberation  or  malice, 
either  express  or  Implied.  Tbe  killing  must 
be  the  result  of  tiiat  Bodden,  violent  impulse 
of  passion  supposed  to  be  irresistible,  for  if 
there  should  have  been  an  Interval  between 
the  provocatlcHi  given  and  the  homicide, 
sufficient  for  the  voice  of  reason  and  hu- 
manity to  be  heard,  the  kUling  shall  be  at- 
tributed to  deliberate  revenge,  and  be  pun- 
ished as  murder.  Volimtary  manslaughter 
shall  be  punished  by  confinement  and  labor  in 
the  penitentiary  for  a  term  of  not  less  than 
one  nor  more  than  twenty  years.  What  the 
facts  are,  yon  win  determine,  and  what  the 
inrovocatlon,  if  any,  upon  which  the  homi- 
cide occurred  in  this  case  was,  and  its  extent 
and  whether  it  is  equivalent  to  the  clrcom- 
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:  enomerated  here,  yon  will  determine 
from  the  evidence  In  the  caae.  Those  are 
queottons  tor  you  to  det«nnln&"  Alleged  to 
be  error  because  the  court,  of  Its  own  motl<», 
and  without  any  request  from  the  Jury,  re- 
charged as  above  set  forth,  mainly  on  the 
question  of  malice,  and  it  was  of  anch  a  nature 
as  to  lead  their  minds  to  the  question  of  mal- 
ice, and  not  to  take  into  consideration  tlie 
fall  definition  of  voluntary  manslaughter. 

Wright  &  Hamiltom  and  W.  W.  Vandiver, 
for  plaintiff  in  wror.  W.  J.  Nnnnally,  SoL 
Oen.,  and  J.  M.  Terrell,  Atty.  Oen,  for  the 
State. 

PBB  0I7BIAM.    Judgment  affirmed. 


(t4  0a.  (6B) 

WOLFF  V.  OBORQIA  SOTJTHBRN  &  F.  R. 

CO. 
(Supreme  Court  of  Georgia.     Jane  18,  1894.) 

BjuutOAS  CoMPAirr  —  Occopxtioh  or  Stbbbt  — 

Damagm  to  Pbopektt— Pbooxbdibo  to  As- 

8b8s— instboctions— evidkrob. 

1.  In  tUs  case  tlkere  were  three  elements 
«<  possible  damage  to  be  considered:  First,  the 
phydcal  change  made  In  the  street  by  grading 
the  same,  and  the  difference  which  this  pro- 
duced in  the  flow  of  surface  water  npon  the 
owner's  land,  and  in  the  adjustment  of  the 
land  to  the  surface  of  the  street;  second,  the 
location,  construction,  and  nse  of  the  railway 
in  the  street;  third,  the  actual  luTaslon  of  the 
owner's  land,  and  cutting  steps  in  the  same  to 
render  it  accessible  from  the  street,  damage  to 
the  owner's  fence,  and  apparently  the  deposit 
on  a  narrow  margin  of  some  of  the  owner's 
land  of  earth  constituting  a  part  of  the  em- 
bankment, or  the  base  or  snpport  of  it,  by- 
which  the  grade  of  the  street  was  changed.  On 
the  second  of  these  elements  evidence  was  ad- 
missible In  behalf  of  the  company  tending  to 
■how  that  neither  the  owner's  land,  nor  any 
other  on  the  same  street,  was  damaged,  but  that 
the  market  valne  of  all  of  it  was  enhanced  there- 
by. If  any  enhanconent  of  the  market  value  of 
the  owners  land  resulted  from  this  cause,  the 
same  could  be  set  off  against  any  damage  to  It 
occasioned  by  either  of  the  other  canaes,  tbe 
present  proceeding,  under  the  statute  providing 
for  the  same,  being  confined  to  the  assessment 
of  damage  to  the  property,  and  not  extending  to 
any  alleged  taking  as  such. 

2.  'The  case  of  Streyer  v.  Railroad  Co.,  15 
Sw  E.  637,  90  Ga.  56,  rules  the  question  as  to 
the  right  to  open  and  conclude.  Though  there 
were  some  slight  errors  in  admitting  evidence, 
this  did  not  affect  Ae  substantial  merits  at  the 
case.  The  charge  of  the  court,  taken  as  a 
whole,  was  free  from  material  error  as  against 
the  landovraer,  and  there  was  no  error  in  deny- 
ing a  new  trial. 

(Syllabus  by  the  C!onrt) 

Error  from  superior  court;  Bibb  county; 
0.  L.  Bartlett,  Judge. 

Proceeding  by  Georgia  Southern  &  Florida 
Railroad  Company  to  assess  damages,  if  any, 
to  land  of  E.  Wolff  through  the  operation 
of  its  railroad.  Judgment  was  rendered  that 
defendant  sustained  no  damage,  and  he 
brings  error.     Affirmed. 

The  following  la  the  official  report: 

The  railroad  company  instituted  a  proceed- 
ing for  t  >  I  assessment  of  damages,  if  any 


there  were,  to  the  propertjr  of  Bdwarfl  Wolff, 
situated  on  Oglethorpe  and  Flftb  streets  and 
on  Hawthorn  and  Fifth  streets  in  the  city 
of  Macon,  caused  by  the  occupation  of  Fifth 
street  by  the  railroad  company  with  its 
tracks,  and  the  operation  of  its  cars  and 
machinery  thereon.  By  his  plea  Wolff  ad- 
mitted that  the  railroad  company  had  the 
right  to  occupy  with  its  tracks  Fifth  street, 
and  for  that  purpose  to  grade  the  street  so 
as  to  be  suitable  for  its  tracks,  and  to  mn 
its  engines  and  cars  along  the  street;  and 
that  the  use  of  the  street,  or  suidi  portions 
thereof  as  it  had  laid  its  tracks  upon,  was 
necessary  to  the  railroad.  But  he  claimed 
that  by  the  grading  of  that  part  of  the  street 
which  it  did  not  occupy,  and  of  the  side- 
walk, his  property  had  been  much  damaged, 
diminisldng  its  rental  valne,  injuring  it  for 
residence  purposes,  renderinjg  necessary  the 
building  of  walls,  eta ;  and  also  that  It  iiad 
gone  upon  his  land,  and  made  cuts  therein, 
to  his  damage,  and  by  building  an  embank- 
ment in  the  street  had  diverted  the  natoral 
flow  of  sniiace  water,  and  forced  it  throu^ 
his  lot:  The  Jury  found  that  the  property 
had  not  been  damaged,  and,  defendant's  mo- 
tion for  new  trial  being  overruled,  he  ex- 
cepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  Iiecause  the  Jury  found, 
contrary  to  all  the  evidence,  that  a  portion 
of  the  property  had  been  actually  taken  by 
the  railroad. 

Error  in  allowing  Blkin,  a  witness  for  plain- 
tiff, to  testify,  over  the  defendant's  objec- 
tion: "There  was  more  grading  done  that 
was  not  necessary  to  lay  the  track.  We 
were  compelled  by  City  Engineer  C.  W.  Hen- 
drix  to  grade  down  the  street  and  sidewalk 
not  covered  by  the  track.  My  instructlMU 
from  the  railroad  was  only  to  grade  a  suiB- 
cient  space  in  the  street  tor  the  track,  but 
we  were  compelled  by  instructions  of  Mr. 
Hendricks,  dty  engineer,  to  grade  the  whole 
street  and  sidewalk  on  both  sides  of  the 
track.  There  was  no  necessity  for  grading 
the  balance  of  the  street  and  sidewalk  for 
the  purpose  of  the  railroad."  The  objection 
was  that  the  action  of  the  city  In  the  prem- 
ises could  only  be  shown  by  its  minates,  and 
not  by  the  Instructions  from  Mr.  Hendrlcka 
Also  that  the  railroad,  having  graded  the 
street  to  place  a  track  along  it,  was  respon- 
sible, Irre^ective  of  whether  It  was  neces- 
sary for  the  purpose  of  laying  its  tracks  or 
not  Also  because  the  evidence  was  irrele- 
vant to  the  Issue  on  trial. 

Error  In  admitting,  over  objection  of  de- 
fendant, the  following  testimony  of  Lane, 
a  witness  of  plaintiff:  "The  grading  of  the 
street  outside  of  the  track  was  done  by  the 
direction  of  the  city  engineer.  We  objected 
to  grading  the  sidewalk  down  there  on  the 
grounds  that  we  did  not  think  it  was  neces- 
sary to  do  it  to  comply  with  the  contract 
The  city  engineer  directed  that  the  side- 
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walk  be  brought  to  a  proper  grade  with 
the  street  It  was  12  or  15  feet  above  the 
street"  The  objection  was  the  same  as  that 
urged  to  the  testimony  of  Elkin  set  out  In 
the  first  objection  to  Elkln's  testimony. 

Error  in  admitting,  over  defendant's  ob- 
jection, the  testimony  of  Small,  a  witness 
for  plaintiff:  "The  property  on  that  street 
has  been  increased  in  value  in  consequence 
of  the  road  going  there.  The  mari^et  value 
has  increased  on  that  street,  I  should  say, 
from  25  to  50  per  cent,  according  to  the 
location  of  it  extending  from  one  end  to  the 
other,  and  in  consideration  of  the  fact  that 
the  street  has  been  largely  improved,  and 
Is  more  desirable  for  store  purposes  than  be- 
fore." The  objection  was  that  the  evidence 
of  the  increase  of  value  other  than  the  prop- 
erty in  question  was  Irrelevant  and  inadmis- 
rible. 

Errm:  in  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  Small:  "My 
property  on  said  street  was  situated  on  an 
elevation,  somewhat  like  Wolff's  property, 
but  not  quite  so  high.  I  think  they  cut 
down  3%  feet  on  Fifth  street  My  houses 
were  good  five-room  houses,  and  were  geuei^ 
ally  rented.  I  lived  In  one  of  them  myself 
a  couple  of  years,  and  I  rented  It  at  one  time 
for  $30  a  month  to  good  people,  white  peo- 
ple, and  afterwards  rented  It  out  to  negroes, 
before  the  railroad  went  there,  at  91B  A 
month.  Placing  the  railroad  there  in  said 
street,  and  the  building  thereof,  had  no  ef- 
fect whatever  on  the  rental  of  my  property. 
Miike  were  better  houses  than  WolfTs."  The 
objections  were  that  the  damage  or  Injury 
to  Small's  property  was  not  an  Issue,  but 
Wolffs;  that  whether  or  not  it  injured 
Small's  propei-ty  was  Irrelevant  to  the  issue; 
and  that  from  Small's  evidence  his  property 
was  differently  Improved  from  WoUTs,  and 
the  grade  of  the  street  was  less  than  at 
WoItTs,  therefore  was  not  similarly  situated, 
and  the  evidence  could  not  lUustrate  the  is- 
sue being  tried. 

Error  In  admitting,  over  similar  objections 
of  defendant  the  following  testimony  of 
Wilder,  a  witness  for  plaintiff:  "The  effect 
of  the  railroad  being  laid  in  said  street  upon 
my  property,  I  think,  enhances  It  consider- 
ably in  the  value,  according  to  the  way  the 
assessors  assessed  me,  and  I  would  not  take 
what  I  would  before  the  railroad  was  there. 
Laj^ing  the  railroad  on  this  street  bad  no 
effect  at  all  on  my  property.  Mine  rented 
for  the  same." 

Error  In  admitting,  over  similar  objections 
of  defendant,  the  following  testimony  of 
Craig,  a  witness  for  plaintiff:  "The  rents  of 
the  property  belonging  to  the  Georgia  South- 
em  &  Florida  Railroad,  of  which  I  had 
charge,  increased  after  the  laying  of  the 
track  upon  this  street  I  got  more  rent  aft- 
er than  before." 

Error  in  admitting,  over  similar  objection 
of  defendant  the  following  testimony  of  El- 
lis, a  w;Ltness  for  plaintiff:    "The  effect  on 


the  market  value  of  property  on  Fifth  and 
Elbert  streets  since  the  consti-uctlon  of  the 
railroad  has  been  to  Increase  it" 

Error  in  allowing  Lane,  a  witness  for 
plaintiff,  to  testify  over  defendant's  objec- 
tion: "That  there  bad  been  a  side  track  run 
from  the  Georgia  Southern  road  across  Fifth 
street  into  the  Reynolds  manufacturing  build- 
ing." The  objection  was  that  this  evidence 
was  irelevant,  and,  if  such  a  track  had  been 
laid,  it  was  done  without  authority  of  law. 

Iflrror  in  allowing  Lane  to  testify,  over  ob 
Jectlon  of  defendant:  "That  the  running  of 
the  side  track  into  Reynolds'  foundry  and 
machine  8h(^  enabled  those  people  to  get 
their  heavy  stuff  into  their  yard  without 
draylng  it;  it  enabled  them  to  get  locomo- 
tives in  there  that  do  a  great  deal  of  work 
wliicb  they  have  a  specialty  of;  and  the 
value  of  that  property  has  been  materially  in- 
creased thereby."  The  objections  were  the 
same  as  those  urged  to  the  evidence  of  Small. 

Error  in  allowing  Lane  to  testify,  over  objec- 
tions of  defendant:  "That  the  reason  no  im- 
provements has  been  made  oa  Fifth  and  El- 
bert streets  since  the  laying  of  the  track  was 
simply  from  the  fact  that  there  bad  been  no 
money  In  Macon  to  invest  in  anything."  The 
objection  was  that  the  evidence  was  irrele- 
vant and  speculative,  was  a  mere  opinion, 
and  no  data  were  given. 

Error  in  admitting,  over  objection  of  d^ 
fendant,  the  following  testimony  of  McOol- 
rlck  on  cross-examination:  "A  year  before  the 
railroad  was  laid  on  this  street  I  bought  a  lot 
on  It  paying  one  thousand  dollars  for  it;  and 
between  six  and  seven  months  before  I 
bought  another  lot,  paying  eleven  hundred 
dollars  for  it;  and  placed  upon  them  seven  or 
eight  hundred  d<dlars'  worth  of  improve- 
ments; and  the  property,  I  think.  Is  worth 
three  thousand  dollars,  and  Is  rented  for  $27 
a  month."  The  objection  was  that  this  testl- 
m<Miy  was  Irrelevant  tbat  it  was  not  contigu- 
ous to  the  property  in  issue,  not  similarly  sit- 
uated, and  that  It  was  purchased  at  a  time 
before  the  railroad  was  laid  along  there,  and 
could  not  Illustrate  the  Issue  on  trial. 

Error  in  admitting,  over  objection  of  d^ 
fendant,  the  following  testimony  of  Willing- 
ham  on  cross-examination:  "The  effect  of 
building  the  railroad  on  this  street  upon  oth- 
er property  located  on  this  street  was  to  ben- 
efit It  from  50  to  200  per  cent"  The  objec- 
tions were  the  same  as  were  urged  to  the  tes- 
timony of  Small. 

Error  In  refusing  to  rule  out  the  following 
testimony  of  Hall,  in  answer  to  a  questi<m, 
proi)ounded  by  plaintiff's  attorney  on  cross- 
examination,  as  to  what  the  part  of  Wolfe's 
property  on  Oglethorpe  and  Fifth  streets  was 
worth:  "At  the  time  that  before  the  railroad 
was  built  there  the  assessment  was  |5,500, 
and  in  arriving  at  that  we  put  the  property 
as  near  as  we  could,  sometimes  over  and 
sometimes  under,  but  the  average  was  about 
75  per  cent  In  1891, 1  think,  they  raised  the 
property  to  somewhere  about  $7,000.     These 
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aasessments  for  taxation  were  made  between 
Jannary  and  the  Ist  day  of  AprlL"  The  ob- 
jection waa  that  the  aaseeanient  for  taxatimi 
was  llle^  evidence,  and  did  not  lUnstrate 
Its  value,  because  not  voluntary  conduct  on 
the  part  of  the  owner,  and  depended  on  the 
action  of  third  people,  and  wajs  not  made  at 
the  Instance  of  either  party  to  this  Issue,  and 
not  usually  at  the  maricet  value. 

Error  In  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  Wolff  on 
cross-examination:  "The  property  on  Ogle> 
thorpe  and  Fifth  streets  I  purchased  four  or 
five  years  before  the  railroad  was  built  there 
for  16,800  or  $6,900,  and  the  one  on  Haw- 
thorne street,  two  or  tbree  years  before,  for 
$2,000  or  $2,100."  The  objection  was  that  the 
price  paid  for  the  property  years  before  the 
road  was  laid  In  the  street  could  not  illus- 
trate Its  value  at  tbe  tlme^  or  the  damage 
and  injury  done  thereto. 

Error  in  admitting,  over  defendanlfs  objec- 
tion, the  following  evidence  of  Wolff:  "Since 
the  building  of  this  road  I  met  Mr.  Ermlnger, 
who  was  city  assessor,  and  assessed  that 
piece  of  property.  He  asked  me  if  I  would 
take  ten  thousand  dollars  for  it,  and  I  told 
him  it  was  not  on  the  market"  The  objec- 
tion was  that  offers  for  property  made  by 
third  persons  were  Irrelevant 

Error  In  admitting,  over  objection  of  de- 
fendant, the  following  evidence  of  Wolff: 
"Since  the  railroad  has  been  laid  on  this 
street  I  have  bought  another  lot  there  of  a 
half  acre,  with  a  three-room  house  on  It,  for 
which  I  receive  11  dollars  a  month  rent  I 
paid  three  thousand  dollars  tor  It"  The  ob- 
jection was  that  the  evidence  wa»  Irrelevant, 
and  did  not  Illustrate  the  Issue. 

Error  In  ovoruling  defendant's  objection 
to  the  following  questions  to  Wolff  and  tbe 
answers  thereto:  "Q.  Would  you  have  taken 
$14,000  for  this  property  two  years  ago?  A. 
I  think  I  would.  Q.  Would  you  have  taken 
$13,000?  A.  I  would  take  a  great  deal  less 
now.  I  cannot  say  that  Property  changes 
and  fluctuates  Uke  everything  else,  and  I 
cannot  remember  what  I  would  do  two  years 
back."  The  objection  was  that  the  question 
was  Illegal,  bi  that  It  did  not  fix  either  the 
appreciation  or  depreciation  of  the  market 
value,  but  was  speculative,  and  the  answer 
was  susceptible  to  tbe  same  objection. 

Error  In  sustaining  the  objection  of  plain- 
tiff to  tbe  following  question,  prc^ounded  to 
Lane:  "Don't  yon  know  It  to  be  a  fact  that 
Mr.  Sparks  said  tbat  people  who  resisted  the 
laying  of  the  track  in  this  street  never  should 
have  a  side  track  into  their  property  T'  Plain- 
tiff's objection  was  that  this  evidence  would 
be  mere  hearsay,  while  defendant  contended 
tbat  Sparks  was  president  "of  the  Construc- 
tion Company  Railroad,"  and. the  witnesses 
who  testlfl^  to  the  appreciation  of  the  value 
based  tb^r  "appreciation"  on  the  grounds 
that  dtf  eudant  could  obtain  a  side  track. 

Error  in  sustaining  objection  made  by 
plaintiff  tbat  it  waa  Irrelevant  to  the  follow- 


ing qoeatiOB  propounded  to  Crockett:  "Ibe 
establlshmeat  of  a  fancy  house  contiguous  to 
property,  does  it  improve  or  damage  the 
property?" 

Error  in  charging:  "If  the  prop^ty  is 
worth  as  much  after  the  Improvement  or 
change  of  grade  of  the  street  as  It  was  before, 
then  you  could  not  be  authorized  to  find  there 
was  any  damage  done  to  the  property."  Al- 
leged to  be  error,  in  that  It  was  contended  by 
defendant's  counsel  that  under  the  evidence 
other  causes  enhanced  the  value  of  the  prop- 
erty, and  by  this  charge  the  railroad  was  giv- 
en the  benefit  of  this  enhancement 

Error,  after  charging  the  following  request 
of  defendant's  counsel:  "The  road  Is  not  en- 
titled to  the  benefits  beyond  a  fair  enhance- 
ment of  the  property  by  the  improvements 
then  being  made,  by  any  consideraticm  of 
changres,  or  the  probability  that  in  tbe  future 
the  right  might  be  acquired  from  tbe  city  to 
put  in  side  tracks  to  this  property,"— by  add- 
ing thereto:  "If  this  is  a  bare  possibility, 
then  a  speculative  increase  of  the  value  ot 
the  property,  then  you  would  not  be  author^ 
ized  to  consider  it  If  it  has  been  shown  tiiat 
It  was  reasonably  probable,  but  not  specula- 
tive; that  It  has  an  actual  enhancement  ot 
the  value  of  the  property,  and  these  tbinga 
could  reasonaUy  and  naturally  come,— no 
speculation,— then  you  would  consldw  it;  ntb- 
erwise  not" 

Error,  after  charging  the  following  request 
of  defendant:  "Any  benefits  which  may  de- 
pend upon  the  action  of  the  third  parties 
or  the  public  are  too  remote  and  speculative, 
and  should  not  be  considered  by  the  jury 
in  arriving  at  the  benefits  caused  by  the 
construction  of  this  road,"— by  adding:  "Ap- 
plying the  same  rule  I  have  just  given  yon 
with  reference  to  what  would  be  speculatlre 
damages." 

Hlrror,  after  charging  the  following  writ- 
ten request  of  defendant:  "By  a  statute  of 
this  state,  the  Gewgla  Southern  ft  Florida 
Railroad  was  antfaorized  to  lay  its  trai^ 
along  this  street,  upon  the  consent  of  the 
mayor  and  council  of  the  city  of  Macon; 
that  by  the  statute  and  contract  in  eridoiae, 
under  whlcb  said  road  was  built  and  con- 
structed along  said  street.  It  would  have 
no  right  to  lay  side  Iradu  into  said  property 
of  defendant,"— by  adding:  "Of  oonne,witli- 
out  defendant's  consent" 

E!rror  in  refusing  to  charge  the  following 
written  requests  of  defendant:  "Where 
private  property  Is  taken,  the  owner  thereof 
Is  entitled  to  recover  tbe  full  value  of  the 
property  so  talcen,  without  any  deduction  on 
account  of  benefits  which  may  have  accrued 
to  the  balance  of  the  property  by  reason 
of  the  imiMTOvements.  To  constitute  a  tak- 
ing of  property  it  Is  not  necessary  that  Qiere 
should  be  an  actual  disseizure  of  the  owner. 
It  is  not  necessary  that  It  should  be  taken 
In  an  absolute  and  literal  sense,  to  entitle 
the  owner  to  compensation.  A  solous  Inter- 
ruption of  the  common  and  necesaaiy  use  of 
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the  property  Is  a  taking.  It  Is  a  taking  to 
Invade  the  owner's  property  by  pladng  upon 
it  saperlnduced  additions  of  water,  earth, 
and  sand,  or  other  material,  or  Xry  having  any 
artificial  stmcture  placed  upon  it,  so  as  to 
destroy  or  impair  Its  usefulness.  If  the 
market  value  of  the  property  was  enhanced 
by  other  causes,  independent  of  the  con- 
struction of  this  road,  and  the  Improvement 
of  ttie  street  made  by  this  road  at  the  time, 
then  this  eohanoed  value  cannot  be  consid- 
ered by  you  for  the  benefit  of  the  road,  but 
the  defendant,  Wolff,  Is  entitled  himself  to 
that  enhancement"  The  court  charged  the 
first  portion  of  this  request,  but  refused  to 
charge  the  last  line  thereof,  to  wit,  "But  the 
defendant,  Wolff,  Is  entitled  himself  to  that 
enhancement." 

Brror  In  reffuslng  to  ofaarge  tile  following 
written  request  of  defmdant:  "The  Georgia 
Southern  &  Florida  Railroad's  right  to  lay 
side  tracks  across  the  street  into  the  prop- 
erty of  defendant  Is  dependent  upon  the 
future  action  of  others,  and  theretbre  the 
jury  are  not  authorized,  in  estimating  the 
benefits  that  accrued  to  this  propoty  by  the 
construction  of  this  road  and  improvements 
made  in  consequence  thereof  on  the  street, 
to  consider  such  benefits  as  might  arise  to 
said  property  by  the  laying  of  side  tracks 
to  it  in  the  future." 

Brror  in  the  following  ruling:  "When  the 
case  was  called,  before  any  evidence  waa  in- 
troduced, Wolff  annoonced  that  by  bis-  plea 
he  admitted  the  right  of  tlie  Oeoigia  South- 
em  &  Florida  Railroad  to  enter  upon  said 
street  and  lay  the  trade  there,  and  make  the 
Imixovements  in  said  streets  that  bad  been 
made,  and  thereupon  proposed  to  assume  the 
burden,  make  out  his  cause  that  his  prop- 
erty bad  been  damaged,  and  demanded  Hie 
right  to  open  and  conclude  the  aignm^it  in 
said  cause.  The  court  ruled  that,  the  plain- 
tiff having  commenced  these  proceedings, 
the  burden  was  upon  the  railroad  to  show 
that  the  property  was  not  damaged,  and 
tbey  were  entitled  to  open  and  cfHidude  the 
argument" 

Brror  in  instructing  Hm  Jury  as  to  the  form 
of  their  verdict  as  follows:  "You  take  the 
case,  and  determine  from  the  evidoice  and 
law  given  you  whethn  there  has  be&a  any 
damage  done  to  the  propwty  of  Wolff,  re- 
membering that  the  measure  of  damages  the 
law  says  should  be;  and  in  the  event  you 
find  he  has  been  damaged,  find  the  extent 
of  It,  remembering  the  measure  of  it,  and 
write  upon  the  papers,  'We,  the  jury,  find 
Uiat  the  property  has  been  damaged  so  much 
money,'  and  find  a  verdict  against  the  rail- 
road for  that  amount  In  the  event  you 
find  that  it  has  not  been  damaged,  or  find 
Its  benefits  equal  or  exceed  the  damages, 
you  say,  'We,  the  jmr,  find  that  the  proi>- 
erty  has  not  been  dainaged.'  In  one  case 
you  say,  'We,  the  Jury,  find  that  the  prop- 
er^ has  been  damaged,'  and  assess  the 
amount  of  damages  at  so  much.    In  the  oth- 


er you  simply  my,  "We,  the  Jury,  find  the 
property  has  not  been  d&maged.'"  Alleged 
to  be  error,  in  that  the  Judge,  in  his  direction 
to  the  Jury,  excluded  from  them  the  right 
to  find  a  verdict  for  Wolff  for  the  properly 
that  had  actually  been  tak«i  by  the  railroad, 
and  said  InstructJons  were  calculated  to  and 
did  mislead  the  Jiwy  as  to  tbdr  rights  to 
find  for  Wolff  the  value  of  such  property  as 
was  actually  taken. 

Hardeman,  Davis  A  Turner,  for  plaintiff  in 
error.  Gustin,  Guerry  &  Hall,  for  d^and- 
ant  in  error. 

PER  CURIAM.   Judgment  affirmed. 


(94  0a.  E40) 
WILLIAMS  T.  SAVANNAH,  F.  ft  W.  RT. 
00. 

(Supreme  Court  of  Georgia.     April  80,  1894.) 

CONBTKDCTIOH  O*  DbBS  —  BOUITD^BT  BX  CSBTAUt 

Bailbo^d  —  Eftbot  —  Pkbsuuptionb  —  EraoT- 

MENT — DBATH  OV  FlAXSTITW  —  BUBBTITUTIOIT  OV 
HBIR8. 

1.  A  deed  which  bounds  on  one  aide  the 
property  conv^ed  "by  the  Savannah,  Albany 
&  Gulf  RaUroad,  or  Aaantic  &  Golf  RaUroad, 
as  otherwise  known,"  tibe  deed  being  made  aft- 
er that  road  was  constructed,  is  to  be  con- 
strued prima  fade  as  not  embracing  any  prem- 
Ises  wmch  belonged,  at  the  date  of  the  deed, 
to  the  railroad  corporation,  whether  its  title 
comprehended  the  whole  fee  or  only  the  rigtrt 
of  way.  Bnt  no  presamption  arises,  from  the 
bare  fact  that  the  cor^ration  was  anthoriced 
by  its  charter  to  acquire  along  its  whole  line 
a  right  of  way  extending  75  feet  on  either  side 
from  the  center  line  of  its  track,  tbat  it  actual- 
ly acquired  that  much  or  any  more  than  it  oc- 
cupied with  its  track,  and  what  was  necessary 
for  the  construction,  maintenance,  and  use 
thereof,  or  so  mach  as  was  actually  used  by 
the  exercise  of  bxclnsive  dominion  over  it 

2.  Under  the  evidence  in  the  record.  It  was 
a  question  for  the  jury  whether  the  deed  on 
which  the  plaintiffs  relied  covered  the  premises 
in  dispute  or  not,  taking  into  consideration  the 
acts  of  ownership  exerdsed  by  the  parties,  re- 
spectively, and  all  the  drcnmstances  attending 
the  same. 

3.  While  the  personal  representatives  of  a 
plaintiff  in  ejectment  who  dies  pending  the  snit, 
and  not  his  heirs,  are  the  proper  persons  to 
succeed  him  in  that  suit  yet,  after  the  heirs 
bare  been  made  parties  by  order  of  the  court, 
so  long  aa  this  order  Is  not  reversed  or  vacated, 
the  heirs  may  recover  if  the  personal  rep- 
resentatives could  had  they  been  made  parties. 

(Syllabus  by  the  Court)  . 

Brror  from  superior  courts  Ware  county; 
0.  C.  Smith,  Judge. 

Action  of  ejectment  t^  B.  F.  Williams 
against  the  Savannah,  Florida  &  Western 
Railway  (Company.  Said  Williams  died  pend- 
ing suit  and  Sarah  F.  Williams  and  others 
were  substituted  as  plalntiffa  Judgment 
was  rendered  for  defendant  and  plaintiffs 
bring  eror.    Reversed. 

The  following  Is  the  official  report: 

On  October  2, 1889,  B.  F.  Williams  toongtat 
his  action  agrainst  the  Savannah,  Florida  ft 
Western  Railway  Company  to  recover  a  strip 
of  land.    He  relied  on  a  deed  to  himself  from 
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I^on,  ezecntor  of  Martin,  dated  December 
10,  1800,  recorded  June  29,  1861,  conveying 
31S  acres  of  land  lot  166  In  the  Elgbtb  dis- 
trict of  Ware,  formerly  Appling,  county, 
bounded  on  the  northwest  side  by  the  Sa- 
vannah, Albany  &  Oulf  Railroad,  or  Atlantic 
A  Gulf  Railroad,  as  otherwise  known  (now 
the  defmdant's  railroad),  and  on  all  other 
sides  by  the  original  boundary  of  said  origi- 
nal survey,  with  possession  claimed  there- 
under from  the  date  thereof  to  the  time  of 
suing.  The  strip  sued  for  Is  described  In  the 
declaration  as  a  part  of  said  315  acres,  "run- 
ning from  the  mill  branch  on  the  southeast 
along  and  parallel  with  the  track  of  the 
Savannah,  Florida  &  Western  Railroad  to 
the  Brunswick  &  Western  Railroad  on  the 
northwest,  having  a  length  along  said  Savan- 
nah, Florida  &  Western  Railroad  of  seven 
hundred  and  fifty  yards,  more  or  less,  and 
having  width  along  said  distance  of  from 
sixty  to  seventy  feet,  containing  five  acres  of 
land,  more  or  less,  situated,  lying,  and  being 
In  the  town  of  Waycroes,  and  county,  dis- 
trict, and  state  aforesaid."  It  was  alleged 
that  the  defendant  had  entered  on  the  land, 
and  Inclosed  this  strip  with  fences,  one  a 
wire  fence.  B.  F.  WUliams  died  after  the 
suit  was  brought,  and  an  order  was  taken 
making  all  his  heirs  at  law  parties  plaintiff, 
"suing  for  the  use  of  Sarah  F.  Williams"; 
and,  by  subsequent  amendment,  the  words 
quoted  were  stricken.  At  the  close  of  plain- 
tiffs' evidence,  defendant  moved  for  a  non- 
BOlt,  on  the  grounds  (1)  that  the  plaintiffs,  as 
heirs  at  law,  were  not  the  proper  parties  to 
the  suit,  but  the  administrator  was  the  prop- 
er party;  (2)  that  the  evidence  was  not  suffi- 
cient to  authorize  a  recovery  by  plaintifla. 
The  nonsuit  was  granted,  and  plaintiffs  ez- 
oepted. 

The  bill  of  fficceptions  contains  the  follow- 
ing evidence: 

Henry  O.  Williams,  one  of  plalntiffB,  and  a 
son  of  B.  F.  Williams,  testified:  "B.  F.  WU- 
liams has  been  in  possession  of  this  portion 
of  land,  lot  166  In  the  8th  district  of  Ware 
oonnly,  on  the  south  side  of  the  S.,  F.  &  W. 
Sy.  Co.,  about  26,  27  or  28  years.  He  had 
three  buildings  oa  this  lot  of  land,  tliat  had 
been  there  as  far  back  as  I  can  remember. 
As  far  back  as  I  can  recollect,  one  field  was 
over  there  (Indicating],  containing  about  20 
acres;  one  across  the  branch,  containing 
about  twenty  acres;  and  one  where  Mr. 
Reed's  {dace  now  Is,  containing  about  8  or 
10  acres,— all  on  the  south  side  of  the  S.,  F. 
ft  W.  Ry.,  previously  the  Atiantic  &  Oulf 
Railroad.  We  cut  the  timber  off  of  this  lot 
of  land,  with  the  eixception  of  a  small  part  of 
it,  about  23  or  24  years  ago,  the  last  of  It 
having  been  cut  al>out  19  or  20  years  ago. 
It  has  been  In  our  possession  ever  since  then, 
and  used  for  getting  rail  timber,  wood,  for 
cultivation,  and  any  purpose  we  saw  fit 
These  fields  have  been  cultivated  from  that 
time  to  thia  They  may  have  missed  a  year 
or  M,  during  that  time,  but  they  have  been 


in  almost  continuous  cultivation  ever  since, 
and  some  of  them  all  the  time.  No  buildings 
were  on  the  place  now  owned  by  Reed  until 
be  built  them.  On  the  other  two  i^aoes 
have  l>een  buildings  as  far  back  as  I  can 
recollect,  up  to  10  or  12  years  aga  In  1871 
or  Just  before  that,  when  Grant  and  Metcalf 
ran  this  mill,  they  built,  with  my  father's 
permission,  an  office  on  this  land.  Just  across 
the  south  side  of  the  railroad.  In  1871  we 
built  the  house  that  stands  there  now,— the 
second  house  from  the  crossing.  The  one 
standing  further  down  was  started  In  1871, 
and  finished  In  1872.  We  lived  there  in  the 
spring  of  1872,  having  moved  in  April.  The 
land  In  front  of  the  house  along  tibe  S.,  F. 
&  W.  Ry.  we  had  to  cut  down  and  level 
There  were  trees  and  banks  on  It.  I  have 
measured  these  lines  [indicating  on  a  dia- 
gram made  by  witness'  brother,  and  verified 
by  witness],  and  they  are  within  75  fee*  of 
the  center  of  the  8.,  F.  &  W.  Ry.  track.  They 
are  from  12  to  13  feet  this  side  towards  the 
railroad  of  the  claimed  right  of  way  of  the 
defendant.  We  had  a  fence  running  where 
that  line  of  trees  Is,  about  12  feet  this  side 
of  the  house.  It  was  built  In  1871  or  1872.  It 
stood  there  until  about  6  or  6  years  ago,  unto 
it  was  set  back  some  6,  7,  or  8  feet,  wh«e  It 
now  Btanda  Theae  two  houses  pndlaatlng] 
were  built  In  the  latter  part  of  the  seventies; 
I  do  not  recollect  the  exact  date.  All  of 
these  houses  are  on  the  south  or  southeast 
side  of  the  railroad  track,  and  were  two  or 
three  feet  within  7S  teet  from  center  of  track. 
We  (my  fatber,  mother,  and  seven  children) 
lived  In  the  second  house  from  some  time  In 
1872  for  about  IS  or  14  years.  The  other 
house  we  used  as  a  store,  and,  when  we  did 
not  occupy  It,  we  had  it  rented  out.  The  up- 
stairs was  used  as  an  hoteL  My  fa,13ier 
claimed  that  property  under  a  deed  from  Ly- 
ons and  his  possession  of  it  The  fence  and 
ehadetrcce '  were  from  12  to  18  feet  over  tliat 
76-foot  line.  These  trees,  In  1889,  were 
about  8  or  10  Inches  In  diameter.  They  were 
set  out  tiiere  In  1872  or  1873.  They  are  about 
10  Inches  In  diameter  now.  They  are  aI>oat 
62  or  68  feet  from  the  center  of  the  S.,  F.  & 
W.  track.  There  are  a  string  of  them  reach- 
ing about  800  or  1,000  feet  up  the  side  of 
the  side  of  tho  railroad  track.  There  Is  a 
cut  and  embankmoit  along  the  line  of  the 
S.,  F.  &  W.  Ry.  Ca  at  that  point,  from  one 
to  ten  feet  deep  along  where  those  buildings 
are.  The  fence  Is  siMUt  four  feet  from  tho 
first  house,  and  three  feet  from  tiie  last  cme 
towards  Savannah.  The  field  along  there  is 
a  littie  over  700  yarda  The  fence  runs  the 
whole  length  at  the  field  from  the  B.  &  W. 
Ry.  down  to  the  creek.  About  ten  tel^ 
graph  poles  are  along  there,  which  are  from 
200  to  210  feet  apart  I  was  not  living  there 
with  my  father  when  these  fences  were 
built  by  the  railroad  company.  Those  hooacs 
are  situated  In  the  town  of  Waycross  on  the 
south  side  of  the  S.,  F.  &  W.  Ry.  Co.,  about 
200  yards  from  this   oourthousa.     I  knew 
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nothing  of  tbte  ship  of  land  nntll  some  time 
In  1872.  Up  to  that  time  we  were  living 
about  two  and  a  half  miles  out  of  town.  We 
lived  on  that  property  abont  trv'elve  years, 
and  then  we  moved  here  to  Waycroas.  The 
fence  we  put  there  was  built  In  the  first  of 
1872.  The  fence  then  ran  only  from  here 
[Indicating]  to  here.  In  a  year  or  two  after- 
wards, we  took  In  all  of  this  [Indicating  from 
diagram],  and  put  It  under  cultivation.  Be- 
fore we  built  those  houses  and  fences  the 
land  between  the  track  and  where  the  fence 
was  located  was  perfectly  wild.  Trees  were 
standing  there.  The  old  Atlantic  &  Gulf 
Railroad  cut  down  some  of  the  timber  with- 
in 7&  feet  of  the  track,  but  how  much  of  it 
they  cnt  right  along  there  I  do  not  recollect 
Their  right  of  way  was  pretty  badly  kept. 
Of  course,  some  of  the  trees  were  cut;  else 
they  could  not  have  operated  the  road.  This 
fence  [Indicating]  was  originally  further  out, 
but  was  moved  back  five  or  six  years  ago. 
We  had  a  scbcolhcuse  on  what  they  now 
claim  as  right  of  way,  the  door  of  which 
stood  from  15  to  20  feet  from  the  track. 
This  building  was  used  as  a  schoolbouse  for 
some  years,  and  then  It  was  moved  round 
where  it  now  stands,  as  a  kitchen  to  that  old 
bouse.  My  father  bad  it  moved.  He  and  I 
were  then  In  partnership,  running  a  store. 
I  paid  the  money  for  building  those  two 
lower  houses.  This  [indicating]  was  the 
hoase  we  lived  in,  and  here  [indicating]  is 
where  the  8.,  F.  &  W.  Ry.  put  their  fence. 
Of  my  own  knowledge,  I  know  nothing  of 
the  S.,  P.  &  W.  By.  Co.  having  cut  down 
trees  upon  what  they  now  claim  is  their  right 
of  way.  I  do  know  that  we  cut  most  of  the 
trees  and  weeds  down  ourselves.  The  S.,  F. 
A  W.  Ry.  Coi  may  have  done  some  weeding 
and  dearlng  up  alMig  there,  but,  if  so,  it  has 
been  since  I  left  home,  and  that  was  about 
ten  years  ago.  Up  to  that  time  we  kept  that 
land  cleared  np  ourselves.  I  expect  I  may 
have  seen  at  other  points  on  the  S.,  F.  &  W. 
Ky.  their  right  of  way  cnt  out  to  that  width. 
I  don't  recollect  whether  or  not  we  ever  cut 
any  of  the  trees  beyond  our  fence.  I  cannot 
recollect  as  far  back  as  when  the  AtianUc 
&  Gulf  flrst  bnilt  along  there;  it  may  have 
been  before  the  war.  I  have  not  known  all 
during  this  time  since  the  S.,  F.  &  W.  By. 
bad  charge  that  they  claimed  this  right  of 
way.  I  knew  they  had  a  charter  for  75  feet 
on  each  side  of  the  center  of  the  track.  I 
was  away  from  home  about  ten  years,  and 
during  that  time  always  returned  home  on 
an  average  of  once  or  twice  a  month.  Dur- 
ing all  that  time  my  father  and  his  tenants 
were  in  possession  of  that  property.  Having 
visited  my  home  during  those  ten  years,  as 
I  have  stated,  I  know  from  my  own  knowl- 
edge that  my  father  and  his  tenants  were  In 
possession  of  that  property.  I  saw  it  myself. 
I  did  not  investigate  each  house  on  each  visit 
to  see  who  occupied  It" 

James  Knox  testified:    "I  am  acquainted 
with  the  property  on  the  south  side  of  the  S., 
T.208.B.no.l5— Sl§ 


F.  &  W.  By.,  Just  opposite  here.  I  have  seen 
the  wire  fence  there  Just  outside  of  the  line 
of  shadetrees  within  a  few  feet  of  the  fence 
that  inclosed  the  field.  I  think  that  fence 
runs  probably  seven  or  eight  hundred  feet 
parallel  with  the  railroad,  although  I  have 
never  measured  It  I  have  been  here  fifteen 
or  sixteen  years,  and  during  that  time  this 
pr<q)erty  has  been  in  the  possession  of  Dr.  B. 
F.  Williams,  and  has  been  called  Dr.  Wil- 
liams' land.  He  lived  upon  it  He  was  liv- 
ing there  long  before  I  moved  to  this  place. 
I  have  known  this  road  along  here  ever 
since  It  was  built.  In  1858  or  1859.  I  did  not 
notice  at  that  time  whether  the  right  of  way 
was  cut  down  or  not  I  only  saw  it  passing 
through  on  the  train.  From  the  time  I 
knew  of  his  living  here.  Dr.  Williams'  fence 
stood  about  where  it  stands  now.  The  fence 
he  had  then,  according  to  my  recollection, 
was  near  about  where  that  wire  fence  now 
stands.  I  do  not  remember  exactiy  how  far 
towards  Savannah  Dr.  Williams'  fence  runs; 
I  rather  think  some  eight  or  nine  hundred 
feet  down  towards  the  branch.  This  dia- 
giam  [Illustrating]  Is  made  according  to  my 
recollection." 

W.  P.  Williams,  one  of  plalntiflFs,  and  a 
son  of  B.  F.  Williams,  testified:  "As  I  re- 
member, we  moved  to  Waycross  in  1872. 
Since  that  time  we  have  occupied  it  B.  F. 
Williams  and  family  lived  In  one  house,  and 
this  one  [Indicating]  was  used  as  a  store  and 
hotel.  These  two  buildings  towards  Savan- 
nah stand  about  10  or  12  feet  from  that  fence, 
which  is  probably  sixty  feet  from  the  center 
of  the  tract:.  From  the  center  of  the  track 
to  the  buildings  themselves,  about  two  feet 
of  them  stood  on  what  was  the  75  feet  now 
claimed  by  the  defendant  I  drew  this  dia> 
gram.  The  fence  that  the  S.,  F.  &  W.  built 
up  to  within  100  feet  of  the  B.  &  W.  road  Is 
probably  12  feet  inside  from  our  old  origlna> 
fence,  and  Inside  of  a  more  recent  fence. 
The  defendant  put  np  this  picket  fence- 
there,  which  Is  76  feet  from  center  of  S.,  F. 
&  W.  Ry.  track,  abont  the  same  time  the 
wire  fence  was  built  My  father  occupied 
that  land  from  1872  up  to  his  death,  and  his 
estate  now  occupies  it  He  and  his  tenants 
occupied  It  until  his  death.  When  we  first 
moved  there,  there  was  quite  an  inclosure, 
and  from  then  on  we  have  continued  to  take 
In  land  until  the  whole  of  it  was  inclosed  and 
under  cultivation.  That  fence  was  680 
yards  In  length.  I  think  that  wire  fence  was 
put  there  some  time  In  the  summer  of  1889. 
I  suppose  that  whatever  the  defendant  put 
under  fence  it  claims  is  Its  right  of  way.  I 
do  not  mean  the  wire  fence,  bnt  the  paling 
fence.  I  never  understood  until  snlt  was 
commenced  that  you  claimed  this  land  as 
your  right  of  way.  We  claim  that  land  by 
our  actual  possession,  but  I  do  not  know  that 
we  ever  notified  the  railroad  company  that 
we  claimed  it  I  think  we  cleared  the  bushes 
from  that  right  of  way  ourselves.  There 
were  trees  growing  there  close  to  the  fenoe^ 
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■et  oat  by  my  &ther.  They  are  large  shade- 
trees,  meafiurlng  eight  or  ten  inches,  or  prob- 
ably more,  in  diameter.  They  all  are  over  on 
the  75  feet,  measured  from  the  center  of  the 
track.  The  wire  fence  Is  about  62  feet,  and 
that  is  very  near  the  trees.  Those  trees  run 
over  13,  perhaps  15,  feet  further  on  the  75-foot 
limit  towards  the  railroad.  The  defendant  Is 
in  possession  now,  and  is  claiming  that  land 
inclosed  by  the  wire  fence  and  picket  fence. 
I  meant  to  say  that  both  the  roots  and 
branches  of  those  trees  extended  over  the  75- 
foot  limit  claimed  by  the  railroad.  I  don't 
remember  how  many  trees  there  are,  but  sup- 
pose there  are  fifteen  or  twenty.  One  of 
them  is  inside  of  the  wire  fence.  That  stands 
about  where  my  brother's  little  office  is." 

B.  H.  Williams,  one  of  plaintiffs,  and  a  son 
of  B.  F.  Williams,  testified:  "We  had  a 
bam  built  by  my  father  about  300  or  400 
yards  from  our  dwelling  house  down  the  rail- 
road. There  was  a  fence  there  on  this  side 
of  the  picket  fence  that  stayed  there  until  it 
rotted  down.  There  was  a  sidewalk  along 
there.  After  we  built  there,  I  got  my  father 
to  cut  down  some  of  the  trees  standing  on 
what  the  railroad  company  claim  as  their 
right  of  way.  Some  of  the  trees  were  cut, 
and  others  left  standing,  within  seventy- 
five  feet  of  the  track  in  front  of  the  houses. 
All  of  those  trees  along  that  line  are  on  the 
outside  of  that  fence,  except  one.  I  used  to 
go  to  school  in  a  little  building,  one  side  of 
which  was  right  on  the  cut  The  building 
was  afterwards  moved,  and  put  in  the  yard. 
No  one  has  been  claiming  or  exercising  any 
ownership  over  this  property,  except  my 
father  and  his  tenants,  up  to  the  time  this 
fence  was  put  there.  The  further  fence— 
the  one  beyond  the  wire  fence— was  built 
by  B.  F.  Williams.  It  was  moved  in  from 
those  trees,  and  we  used  the  way  in  front  of 
the  fence  and  trees  in  going  to  and  from 
those  other  houses.  I  had  beard  it  spoken  of 
in  the  family  as  the  right  of  way  to  the  rail- 
road. My  father  sometimes  spoke  of  it  as 
the  railroad  right  of  way,  but  he  always 
claimed  it  as  his  own.  I  never  admitted  that 
it  was  the  railroad's  right  of  way.  That 
fence,  as  well  as  I  can  remember,  was  60  or 
60  feet  from  the  track." 

M.  C.  Austin  testified:  "I  was  an  employ^ 
in  the  B.  &  W.  Railroad  in  1S72,  but  I  have 
no  knowledge  of  what  portion  of  the  S.,  F. 
&  W.  right  of  way  was  cleared.  I  know  Dr. 
Williams  lived  on  this  property  in  question 
in  1872.  In  1884  I  kept  an  hotel  in  his  resi- 
dence, renting  from  him.  I  think  the  old 
fence  stood  nearer  the  road  than  the  wire 
fence  stands  now.  I  went  to  work  for  the 
B.  &  W.  road  in  1870.  I  passed  this  place 
frequently.  I  had  charge  of  the  B.  &  W. 
road  from  here  to  Albany,  and  frequently 
stopped  there  when  Dr.  Williams  lived  there. 
Being  a  railroad  man,  it  was  natural  for  me 
to  suppose  that  that  property  was  the  right 
of  way  of  the  railroad  company,  but  I  did 
not  know  anything  about  it     I  heard  no 


mention  of  it  and  knew  nothing  about  the  S., 
F.  &  W.  rights  of  way." 

J.  S.  Williams,  one  of  plaintiflFs,  and  a  son 
of  B.  F.  WlUiams,  testified:  "The  parties 
plaintiff  named  in  the  amendment  are  all  of 
the  heirs  at  law  of  B.  F.  Williams,  and  the 
youngest  is  not  under  25  years  old.  I  am  33 
years  of  age.  Ever  since  I  can  remember, 
the  property  described  in  this  suit  has  been 
occupied  by  my  father  and  his  tenants.  He 
had  a  store  there  and  dwelling  house,  which 
he  occupied  until  a  few  years  ago.  We 
moved  from  there,  in  1882  or  1883,  to  another 
portion  of  this  same  tract  of  land,  where  my 
father  lived  until  he  died  in  May,  1892.  We 
had  lived  there  continuously  since  1871  or 
1872,  and  during  this  time  he  not  only  occu- 
pied the  houses,  but  cultivated  the  fields. 
Since  he  moved  away,  these  houses  have 
been  rented  by  him  to  different  parties.  I 
included  this  fence  [indicating]  in  my  eject- 
ment suit  for  It  was  one  of  the  fences 
put  up  by  the  railroad  company.  I  think 
my  father  moved  this  teace  here  [on  dia- 
gram] in  order  to  make  a  sidewalk.  Mr. 
Reed  bought  from  him  a  part  of  lot  166. 
I  don't  think  this  fence  runs  straight  along 
by  his  place.  It  seems  to  me  that  Reed's 
place  is  closer  than  75  feet  to  the  railroad 
track.  I  don't  know  why  this  fence  was 
not  put  out  further.  That  piece  was  never 
considered  as  right  of  way  by  the  rail- 
road. I  never  heard  my  father  speak  of  it 
as  railroad  right  of  way;  be  always  claimed 
it  as  his  own  under  this  deed.  The  trees 
were  never  cut  from  that  right  of  way  by 
the  company  out  to  the  75-foot  line,  for 
father  occupied  this  portion  of  it  within  the 
75-foot  limit  They  probably  did  some 
clearing  on  it  but  I  won't  say  that  it  was 
cut  out  It  was  not  an  old  field  along  there. 
I  think  I  may  recently  have  seen  employes 
of  the  railroad  company  clearing  up  bushes 
on  that  right  of  way,  but  I  cannot  recall  any 
particular  time.  The  timber  is  now  cut  ont 
up  to  the  75-foot  limit  but  I  cannot  say 
whether  it  was  done  by  the  railroad  com- 
pany or  not  When  yon  get  outside  of  the 
right  of  way,  there  are  trees  still  standing." 

J.  S.  WlUiams  and  G.  J.  Holton  &  Son,  for 
plaintiffs  in  error.  Erwin,  Du  BIgnon  & 
Chlsbolm,  S.  W.  Hitch,  and  Goodyear  ft 
Eay,  for  defendant  in  error. 

PER  OUEIAM.    Judgment  reversed. 
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BELL  ▼.  WETMAN  et  «L 
(Supreme  Court  of  Georgia.     Dec.  4,  1804.) 

iHTERLOOnTOKT  IkJUNOTION  —  EXECUTIOIt  OF  Dl»- 
I>OSBBS90RT  WRIT. 

There  was  no  abuse  of  discretion  in  re- 
fusing  to   ^ant    the   interlocutoiy    injunction 
prayed  for  m  this  case. 
(Syllabus  by  the  Court) 

Error  from  superior  cooit,  Fulton  county : 
J.  H.  Lumpkin,  Judge. 
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Petition  by  Gteorge  Ben  against  Weyman 
&  Connors  for  an  Injnnctlon.  From  an  order 
denying  the  writ,  plaintiff  brings  error.  Af- 
firmed. 

The  foUowing  Is  the  substance  of  the  official 
report: 

The  petition  alleged:  In  1892,  Bell  banoxv- 
ed  from  Weyman  &  Connors  $100,  but  they 
paid  him  in  cash  only  $60,  for  which  his  note 
was  given  for  $100,  payable  nine  months  from 
date^  and,  to  secure  Its  payment,  a  mortgage 
was  executed  by  Mm  upon  certain  realty 
described.  The  paper  he  then  signed  was, 
as  he  understood  It,  a  simple  mortgage,  and 
■  not  a  mortgage  and  option  to  purchase  the 
property,  as  it  appears  to  be  from  the  ex- 
hibit attached.  When  the  day  came  for  the 
payment  of  the  $100,  he  called  at  their  office 
to  pay  It,  and  they  could  not  be  found.  He 
called  the  next  day,  and  a  third  time,  with 
the  same  result  About  the  third  day  after 
the  note  was  due,  he  again  called,  and  ten- 
dered them  the  $100.  They  declined  to  take 
it,  chilming  that  the  time  for  redeeming  the 
land  had  passed,  and  that  he  also  owed  them 
$250,  which  debt  they  bad  purchased,  or  had 
contracted  to  purchase,  of  one  Ford,  and  that 
he  must  also  sectu-e  them  on  that  debt  He 
did  owe  Ford  the  $250,  and  had  also  given 
Ford  a  security  deed  to  the  property,  and  was 
willing  to  secure  them  as  he  bad  done  Ford; 
and  at  their  Instance  he  executed  a  paper  that 
he  thought  and  understood  was  a  mortgage, 
to  secure  them  for  the  $100  and  the  $250.  At 
that  time  he  never  received  a  ceat  from  them, 
nor  did  they  pay  for  him  any  debts  due  by 
him.  All  the  money  due  by  him  to  them  was 
the  $100  borrowed  March  22,  1892,  and  the 
$250  they  claimed  was  purchased  by  them 
firom  Fwd,  and  the  statement  in  the  deed 
that  he  had  received  $500  Is  untrue.  Shortly 
afterwards  they  obtained  from  Ford  a  quit- 
claim deed  to  the  property.  At  the  time  he 
executed  the  Instmment  to  secure  them  in 
the  sums  of  $100  and  $250,  it  was  agreed  that 
tbe  rents  and  profits  of  two  of  the  small  houses 
on  the  lot  should  be  paid  monlbly  to  them, 
in  order  to  liquidate  his  indebtedness  to  them. 
In  pursuance  of  this  agreement  his  tenants 
have  been  paying  their  rent  regularly  to 
Weyman  &  Connors  ever  since  December  13, 
1892,  amounting  to  about  $25a  If  the  paper 
signed  by  him  on  December  13,  1892,  is  a 
deed,  it  was  simply  meant  for  a  security 
deed,  and  not  one  of  pure  bargain  and  sale. 
Tbe  lot  described  in  the  deed  contains  three 
houses,  and  is  worth  not  less  than  $2,500. 
It  is  subject  to  be  subdivided  Into  three  lots, 
on  each  of  which  will  be  a  house,  and  either 
of  the  three  bouses  and  lots  is  worth  more 
than  is  due  Weyman  &  Connors,  which  fact 
alone  shows  that  be  never  intended  to  sell 
and  convey  the  entire  property  for  $500,  men- 
tioned as  the  consideration  of  the  deed  of  De- 
cember 13,  1892.  Hs  Is  an  Ignorant  negro, 
can  neltiier  read  nor  write,  and  never  knew 
the  character  of  the  Instrument  of  December 
13, 1892,  until  recently.    Weyman  &  Connors 


are  now  claiming  to  be  the  absolute  owners 
of  the  property,  basing  their  claim  upon  the 
deed  obtained  from  Ford,  and  the  deed  made 
by  petitioner  December  13,  1892,  and  have, 
under  this  claim,  l>egnn  proceedings  to  dis- 
possess him.  Being  poor,  he  cannot  give  the 
bond  and  security  required  by  law  to  arrest 
the  proceedings  to  dispossess,  and  therefore 
lias  no  legal  remedy  to  prevent  the  execution 
of  the  dispossessory  warrant  He  prayed 
that  said  proceedings  be  enjoined:  that  de- 
fendants be  enjoined  from  selling,  incumber- 
ing, or  In  any  manner  interfering  with  the 
property;  that  the  deed  made  by  him  of  De- 
cember 13,  1892,  be  canceled,  because  not  the 
kind  of  deed  he  was  Induced  to  believe  he 
bad  signed,  and  because  It  contains  usury; 
that  the  deed  made  by  Ford  dated  December 
13,  1893  (?),  also  contains  usury,  and  should 
thereforebevoid;  that  defendants  be  required 
to  credit  the  amounts  collected  by  them  as 
rents  upon  the  amount  actually  due  by  him; 
for  general  relief,  etc. 

Defendants  answered:  On  March  22,  1892, 
Bell  borrowed  from  them  $100,  and  gave 
them  a  mortgage  covering  the  land.  They 
paid  him  the  entire  $100  in  cash,  without  any 
deduction,  be  giving  them  his  promissory 
notes  for  the  $100,  with  Interest  from  date  at 
8  per  cent  per  annum.  He  made  to  them 
two  instruments,— one  the  mortgage,  and  the 
other  an  option  to  buy  the  land  upon  certain 
conditions.  The  latter  instrument,  only,  Is 
exhibited  to  the  petition.  He  has  never  ten- 
dered to  them  the  $100,  nor  has  any  one  for 
him  ever  tendered  to  them  the  sums  legally 
due  them.  Bell  did  owe  Ford  the  $250,  and 
BO  told  them.  Ford  held  a  deed  to  the  prop- 
erty as  security  therefor,  and  at  Bell's  in- 
stance they  paid  off  the  debt  owing  by  Bell 
to  Ford.  It  is  not  true  that  Bell  executed  a 
paper  he  thought  to  be  a  mortgage,  to  secure 
them  for  the  $100  and  the  $260,  but  Bell 
knew  he  was  signing  an  absolute  conveyance 
of  the  property,  In  accordance  with  the  terms 
of  the  option  above  mentioned.  It  Is  not 
true  that  he  received  no  money  ft«m  them, 
and  that  they  did  not  pay  any  debts  due  by 
him,  nor  that  the  $100  and  the  $250  was  all 
the  money  due  by  him  to  them,  nor  that  the 
consldfflatlon  named  in  the  deed  he  made  to 
them  was  Incorrect  or  Included  any  usury. 
They  did  obtain  a  quitclaim  deed  from  Ford. 
It  was  never  agreed  by  them,  nor  understood 
bj  Bell,  that  the  rents  and  profits  of  any  of 
the  houses  should  be  received  by  them  in 
liquidation  of  any  of  Bell's  indebtedness  to 
them,  but  tie  property  was  tiurned  over  to 
them  as  absolute  owners,  and  they  had  been 
receiving  the  rents  since  December,  1892, 
without  objection  on  the  part  of  any  one, 
until  they  sou^t  to  dispossess  Bell  of  the 
bouse  occupied  by  him.  They  have  received 
about  $250  as  rents.  It  is  not  true  that  th» 
instrument  of  December  13,  1892,  was  meant 
simply  for  a  security  deed,  nor  is  It  true  that 
Bell  so  understood  It  There  are  three  house* 
on  the  property,  but  the  proi>erty  is  not  wortb 
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man  tlum  11,750,  and  Is  not  worth  more  tban 
tbe  aggregate  amounts  paid  and  assumed  to 
be  paid  by  tbem.  Bell  is  a  negro  without 
education,  but  Is  not  too  ignorant  to  compre- 
hend the  difference  between  a  mortgage  aud 
a  deed.  If  tbe  same  be  explained  to  him,  and 
he  Icnew  the  character  of  the  instrument  of 
December  13,  1S92,  when  he  signed  It  Th«»y 
are  claiming  to  be  the  absolute  owners  of 
the  property,  and  base  their  claim  upon  the 
deed  made  by  Bell  December  13,  1892;  and 
tbey  have  begun  proceedings  to  dispossess 
him  from  the  house  occupied  by  him.  He  is 
insolvent,  and  Is  probably  unable  to  give  bond 
and  security.  At  the  time  of  the  execution 
of  the  mortgage  of  March  22,  1892,  and  of 
tbe  option  to  buy  the  land  at  tbe  price  of 
$500,  there  was  already  on  the  property  a 
prior  mortgage  for  $1,100  principal,  in  favor 
of  the  Home  &  Foreign  Investment  &  Agency 
Company,  Limited,  of  Norwich,  En^and;  and, 
though  the  consideration  of  $500  is  named 
as  the  price  at  which  the  land  could  be 
bought  under  the  option,  it  was  understood 
that  the  purchase  would  be  subject  to  said 
mortgage,  and  that  defendants,  if  they  avail- 
ed themselves  of  the  option,  would  assume 
payment  of  said  mortgage;  and  when  Bell 
executed  the  deed  of  December  13,  1892, 
though  the  consideration  therein  is  $S00,  tbe 
sale  was  made  by  Bell,  and  accepted  by  de- 
fendants, as  subject  to  the  $1,100  mortgage, 
and  that  mortgage  was  assumed  by  defend- 
ants. They  paid,  and  oblig;ated  themselves  to 
pay,  at  the  time  of  taking  the  deed,  more 
than  $500  to  and  for  the  benefit  of  Bell,  all 
of  said  payments  being  with  his  full  knowl- 
edge and  consent  Since  the  deed  was  made 
to  them,  they  have  paid  $178  of  interest  on 
the  $1,100  mortgage,  besides  taxes  on  the 
properlT,  and  other  sums,  which,  added  to 
the  sums  paid  before  tbe  deed  was  made, 
make  an  aggregate  sum  that  the  property 
has  cost  defendants  of  about  $900,  without 
interest,  over  and  above  the  $1,100  which 
they  have  assumed  to  pay.  The  deed .  of 
December  13, 1892,  was  made  to  them  by  BvU 
In  pursuance  of  the  option,  they  paying  for 
tbe  land  all  they  had  agreed  to  pay,  and  more. 
After  the  sale  was  made  by  him  to  them, 
they  gratuitously  agreed  with  him  that  If 
he  desired,  within  a  reasonable  time,  to  buy 
the  property  back,  he  might  do  so  upon  reim- 
bursing tbem  all  they  have  expended  in  hia 
behalf,  with  legal  interest;  and  they  have 
more  than  once  proposed  to  Bell  to  penult 
faim  to  do  80.  He  undertook  to  rent  one  of  the 
houses,  hoping  to  avail  himself  of  their  prom- 
ise to  allow  him  to  repurchase,  and  agreed 
to  pay  them  a  monthly  rental  therefor.  Tbey 
did  agree  that  tf  he  would  buy  back  tbe  prop- 
.erty  tbey  would  credit  him  with  what  they 
tiad  received  as  rents  from  him  and  the  other 
tenants.  He  failed  to  pay  tbem  any  tent 
for  tbe  house  occupied  by  him,  and  in  Octo- 
ber, 1803,  tb«y  sought  to  dispossess  bim. 
TberenpMi,  on  October  le,  1893,  bis  wife 
Oled  «  1)111  ia  thU  court,  wbicb  is  still  pend- 


ing, setting  up  that  she  held  title  to  tbe  land, 
and  seeking  to  enjoin  defendants  from  dis- 
possessing her  and  her  family,  Including 
Bell.  Such  injunction  being  denied,  defend- 
ants again  sought  to  dispossess  Bell,  where- 
upon the  present  bill  was  Hied. 

Upon  the  hearing,  the  evidence  Introduced 
by  petitioner  was  to  the  following  effect: 
He  never  agreed  to  sell  the  property  to  de- 
fendants for  $500,  and  never  authorized  them 
to  pay  any  debts  due  by  him.  He  never 
agreed  to  pay  rent  for  the  house  occupied 
by  him,  but  authorized  the  tenants  In  the 
other  bouses  to  pay  the  rent  to  them.  When 
he  borrowed  the  $100  from  defendants,  be 
only  received  $60  In  cash.  He  never  knew, 
until  the  commencement  of  this  proceedUis, 
that  the  bond  for  titles,  given  to  him  by 
Ford  and  Jackson,  was  in  the  possession  of 
Connors.  He  (petitioner)  is  a  negro  who  can 
neither  read  nor  write.  He  signed  the  deed 
of  December  13,  1892,  and  thought  he  was 
signing  a  mortgage  to  secure  defendants 
what  he  was  due  them.  Had  he  been  in- 
formed of  the  true  character  of  the  papers 
he  signed  December  13  and  16,  1892,  he  never 
would  have  signed  the  same,  as  they  did  not 
contain  his  understanding  of  the  transaction. 
About  December  16,  1892,  Connors  came  to 
the  house  of  petitioner,  and  told  him  he 
(Connors)  wanted  to  get  from  petitioner  a 
paper  signed  by  Ford,  and,  after  he  had 
searched  through  tbe  papers  in  petitioner's 
possession,   took  one,   saying  that  was   the 

one  he  wanted.     About  three after  the 

mortgage  given  by  petitioner  to  defendants 
became  due.  Ford,  Harrington,  and  petitioner 
called  at  the  office  of  defendants,  and  ten- 
dered for  petitioner  all  the  noney  claimed 
by  defendants  to  be  due  by  petitioner,  and 
the  tender  was  declined.  Tbe  reason  Ford 
called  and  made  tbe  tender  was  because 
petitioner  bad  offered  to  sell  Jackson  and 
Ford  the  property  for  $1,760,  which  included 
Incumbrances  upon  tbe  property,  among 
which  was  the  $100  due  defendant&  At  tbe 
time  Ford  tendered  to  defendants  the  amount 
said  to  be  due  by  petitioner,  he  explained 
to  defendants  that  petitioner  had  agreed  to  so 
sell  the  property  to  Jackson  and  Ford.  So 
far  had  Ford  and  Jackson  gone  with  their 
trade  with  petitioner  for  the  lot  at  $1,750 
that  all  tbe  notes  given  by  petitioner  to  them 
In  a  loan  they  made  him,  and  in  which 
transaction  a  deed  from  him  to  tbem  bad 
been  executed,  and  a  bond  for  titles  given  by 
tbem  to  him,  had  been,  as  Ford  thought,  re- 
turned and  destroyed,  and  he  was  surprised 
on  February  18,  1898,  when  the  attorney  tor 
defendants  handed  to  him  the  bond  with 
a  transfer  upon  it  to  defendants,  signed  by 
petitioner.  Ford  then  became  disgusted  with 
the  entire  business,  and  made  a  quitclaim 
deed  to  defendants.  Petitioner  introduced 
the  bond  tar  titles,  last  above  mentioned, 
with  the  transfer  thereof  by  him  to  defend- 
ants, dated  December  16,  1892.  Also,  deed 
from  Ford  and  JaokAon  to  defendants,  dated 
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FebruaiT  18, 1893,  Qaltdalm  deed  from  Jack- 
son to  Ford,  conveying  Jackson's  Intbi-est  In 
the  land,  dated  December  13,  1S92,  and  qult- 
cl&im  deed  from  Ford  to  defendants,  dated 
February  18,1893.  Al80,a  contract  by  which 
Bell  acknowledged  himself  indebted  to  de- 
fendant $100,  witb  interest  from  date  at  8 
per  cent  per  annum,  and  to  secure  such  in- 
debtedness, and  upon  a  further  considera- 
tion of  $1,  gave  defendants  the  option  to  buy 
the  property,  in  case  of  the  failure  by  Bell 
to  pay  the  $100  and  interest,  at  the  price  of 
$500,  the  $100  and  interest  to  be  deducted  from 
the  $500,  and,  on  the  payment  of  the  $500,  de- 
fendants to  have  a  warranty  deed  In  fee 
simple  to  the  property.  This  paper  was 
dated  March  22,  1892,  and  to  it  was  added, 
nnder  date  of  March  29,  1892,  that  all  other 
sums  owing  by  Bell  to  defendants  or  to 
others,  which  wore  liens  on  the  land,  should 
be  deducted  from  the  $500.  Also,  four  prom- 
issory notes  signed  by  Bell,  payable  to  the 
order  of  defendants,  dated  December  14, 
1882,  for  $30  each,  and  payable,  respectively, 
upon  the  first  day  of  the  four  following 
months. 

Defendants  introduced  fl.  fa.  for  city  taxes 
for  1883  against  Bell  for  $31.85,  transferred 
to  them.  Also,  city  tax  fL  fa.  for  1892 
against  Bell  for  $32.75,  transferred  to  Ford, 
and  by  him  transferred  to  defendants  Feb- 
ruary 18,  1893.  Also,  deed  to  the  property 
from  Bell  to  the  Atlanta  Guarantee  Savings 
Bank  for  the  consideration  of  $51.60,  and 
quitclaim  deed  from  that  bank  to  defendants, 
dated  December  22,  1892,  consideration, 
$05.80.  Also,  mortgage  by  Bell  to  defendants 
of  the  property  to  secure  $100,  evidenced  by 
two  promissory  notes  each,  due  November 
22,  1892,  and  dated  March  22,  1892.  This 
mortgage  recited  that  it  was  given  subject 
to  one  for  $1,100  (mentioned  above)  made  the 
same  day.  Also,  state  and  county  tax  fl.  fa. 
for  1892  and  1893  against  Bell,— the  first  for 
$13.90,  amount  of  the  other  not  stated;  the 
first  transferred  to  Ford  and  by  him  to  de- 
fendants, and  the  other  transferred  to  de- 
fendants May  9,  1894.  Also,  two  notes  for 
$50  each,  dated  March  22,  1892,  due  eight 
months  after  date,  signed  by  Bell,  and  pay- 
able to  the  order  of  defendants;  note  due  30 
days  after  date,  for  $17,  dated  March  30, 
1802,  similarly  signed  and  payable;  note 
dated  November  IS,  1892,  due  November  24, 
1892,  for  $11,  payable  to  Ware  &  Owens,  and 
marked  "paid"  by  defendants  December  21, 
1892;  also,  note  due  30  days  after  date,  dated 
November  21,  18i92,  for  $22.50,  payable  to 
TFare  &  Owens,  paid  by  defendants  Decem- 
ber 2J,  1892.  These  notes  provided  that,  to 
seotire  the  same,  the  Innd  in  dispute  was 
mortgaged.  Also,  deed  from  Bell  to  the 
Home  A  Foreign  Investment  &  Agency  Com- 
pany to  the  land  for  loan  of  $1,100,  dated 
March  21,  1892.  Also,  Interest  coupon  for 
$00,  due  April  1,  1893,  signed  by  Bell,  npon 
said  loan,  and  receipt  for  similar  interest, 
April  1, 1894.    Also,  five  notes,  signed  by  Bell 


and  bis  wife,  for  $10.48  each,  payable  to  the 
cashier  of  the  Atlanta  Guarantee  Savlnfni 
Bank,  and  due  one,  two,  three,'  four,  and  five 
months  after  date,  date  not  given.  Also, 
receipt  of  F.  W.  Miller,  president,  to  defend- 
ants, for  $04.60,  as  per  deed  from  Miller,  presi- 
dent, quitclaiming  Interest  in  Bell's  property, 
December  22,  1892,  dated  December  22,  1892. 
Also,  the  deeds  from  Ford  to  defendants, 
JaclcBon  to  Ford,  Bell  to  Ford  and  Jackson, 
above  mentioned,  and  deed  from  Bell  to  de- 
fendants, dated  December  13,  1892,  consid- 
eration, $500.  Also,  evidence  to  the  follow- 
ing effect:  At  the  time  the  deed  of  December 
13,  1892,  was  taken  from  Bell,  defendants 
had  paid  to  Bell,  or  for  his  benefit  and  under 
his  instructions,  or  obligated  themselves  to 
pay  at  his  Instance,  the  two  notes  for  $50 
each,  the  note  for  $17,  the  note  for  $11,  the 
note  for  $22.60,  the  indebtedness  to  the  Home 
Sc  Foreign  Investment  &  Agency  Company 
and  interest  thereon,  the  five  notes  of  Bell 
and  his  wife,  the  $04.60  as  shown  by  Miller's 
receipt,  and  the  amounts  for  the  deeds  from 
Ford,  and  Ford  and  Jackson,  and  Bell  to 
defendants.  Defendants  paid  the  following 
sums:  $30  to  Austin,  attorney's  fees  due  by 
Bell,  and  $20.10  in  cash  to  Bell,  at  various 
dates  In  December,  1892,  and  January  and 
February,  1893.  All  the  above  payments 
were  made  with  the  fuD  knowledge,  con- 
sent, and  approval,  and  at  the  instance,  of 
Bell.  They  also  paid  King  &  Anderson  $50 
on  account  of  services  rendered  In  a  suit 
brought  by  the  wife  of  Bell  against  defend- 
ants as  to  this  same  property.  The  aggre- 
gate sums  paid  up  to  the  taking  of  the  deed 
December  13,  1892,  and  paid  after,  but  then 
assumed,  including  the  tax  for  1892,  with 
casta  advances,  and  the  $250  paid  to  Ford  at 
the  time  he  quitclaimed  to  them,  amounted 
to  $583.  The  amount  paid  out  since  De- 
cember 13,  1892,  for  the  benefit  of  the  prop- 
erty, amounted  to  $300.30,  the  above  sums 
not  indndlng  Interest  After  the  $100  was 
loaned  to  Bell,  Connors  loaned  Bell  $17,  and 
Bell  paid  nothing  on  either  of  these  debts. 
No  tender  of  the  amount  due  was  made 
by  any  one  to  defendants.  In  January, 
1893,  after  the  debt  was  due,  and  after 
defendants  had  obtained  the  deed  from  Bell, 
and  had  paid  off  over  $100  worth  of  liens 
on  the  land,  and  had  advanced  other  sums 
to  Bell,  Ford  called  and  offered,  in  his 
own  behalf,  to  pay  the  $100  which  defend- 
ants had  loaned  Bell,  without  interest  and 
without  offering  to  pay  the  other  sums  they 
had  paid  out  for  BelL  Connors,  for  defend- 
ants, refused  to  accept  this  offer  In  full  pay- 
ment, but  stated  to  Ford  that  they  would 
willingly  transfer  to  him  the  titles  they  had 
on  the  property.  If  he  would  pay  them  all 
the  sums  paid  by  them  on  the  property, 
which  Ford  declined  to  do.  The  offer  Ford 
made  was  made  by  him  to  protect  his  own 
lien  on  the  property,  and  not  made  for  Bell 
The  property  In  question  is  not  worth  mf/r« 
than  $1,500.     Bell  offiered  to  defendants,  as 
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an  Inducement  to  make  the  loan  of  $100,  the 
option  which  was  afterwards  executed,  and 
was  fnlly  acquainted  with  the  character  of 
the  deed  of  December  13,  1892,  and  aU  of 
the  other  papers  made  by  him  In  the  trans- 
action, their  contents  being  fully  explained 
by  Austin,  who  represented  Bell,  to  Bell. 
Austin  drew  the  deed  from  Bell  to  defend- 
ants of  December  13,  1892,  at  the  request 
of  Bell,  and  Bell  knew  the  character  of  the 
Instrument  he  was  executing. 

T.  C  Battle  and  W.  L  Heyward,  for  plain- 
tiff In  error.  King  &  Anderson,  for  defend- 
ants In  error. 

FEB  OURIAU.   Judgment  affirmed. 


(95  Ga.  B70) 

0R08THWAIT  t.  JAMBS  et  •!. 

JAMES  et  al.  v.  CROSTHWAIT. 

(Supreme  Couil  of  Georgia.     Not.  26,  1894.) 

BaaoK— Partibs  Dbfemdamt  —  Sebvicb  or  Bilu 

Where  salt  is  bronght  against  partnera 
in  thrir  firm  name,  and  personal  aerrice  is  had 
npoD  each,  and  a  Terdict  is  rendered  against  the 
partnership,  and  the  members  of  the  firm  make 
a  motion  for  a  new  trial,  which  is  granted,  npou 
writ  of  error  to  this  court,  each  member  of  the 
Arm  is  a  necessary  party  defendant  In  error, 
and  a  failure  to  serre  one  of  tbem  with  a  copy 
of  the  bill  of  exceptions  is  cause  for  dismissing 
the  writ  of  error, 
(i^yllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  T.  P. 
Westmoreland.  Judge. 

Action  by  H.  C.  Crosthwalt  against  J.  H. 
James  and  A.  L.  James,  and  action  by  the 
same  defendants  against  H.  G.  Crosthwalt 
There  was  a  verdict  and  Judgment  for  Cros- 
thwalt, and  from  an  order  granting  a  mo- 
tion for  a  new  trial  be  brings  error.  Writ  of 
error  dismissed. 

R.  J.  Jordan,  for  plaintiff  in  error.  HiU- 
yer,  Alexander  &  Lambdin,  for  defendants  in 
error. 

PBR  CURIAM.    Writ  of  error  dismissed. 


(95  Oa.  4»8) 


FARMER  T.  STATE. 


(Snpnme  Ooart  of  Georgia.    Nor.  12,  1894.) 

Cbikikal  Law— CoxnnuANoa. 

The  showing  for  a  continuance  was  in- 
complete, it  not  spearing  that  the  application 
was  not  made  for  delay;  it  did  not  appear  by 
aflSdarit  or  otherwiae  that  the  accused  and  his 
counsel  were  ignorant  of  the  alleged  newly- 
discovered  evidence  until  after  the  verdict;  the 
law  of  InvoInntaiT  manslaughter  in  the  com- 
mission of  a  lawfnl  act  wiuiout  due  caution 
and  drcumspectiou  was  inapplicable  to  the 
facts  of  the  case;  the  evidence  for  the  state 
warranted  a  conviction  for  murder;  and  as  the 
accused  was  found  guilty  of  involuntary  man- 
slanghter,  in  the  commiaslon  of  an  unlawful 
act,  ne  has  no  cause  for  complaint  against  the 
verdict 
(Syllabus  by  the  Court) 


Error  from  superior  court  Jackson  county, 
N.  Lk  Hutchins.  Judge. 

J.  A.  Farmer  was  convicted  of  involuntai7 
manslaughter,  and  brings  error.     Affirmed. 

Geo.  C.  Thomaa  and  J.  J.  Strickland,  for 
plaintiff  In  error.  R.  B.  Russell.  SoL  Gen., 
for  the  State. 

PER  CURIAM.     Judgment  affirmed. 


(95  as.  498) 
BELL  v.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  12.  1894.) 
Cbimihai,  Law— Appbai/— AsBiORMBiiT  or  Ebkohs 

— SCPFICIBNCT. 

1.  The  charge  complained  of  being  a 
lengthy  extract  from  the  general  charge  of  the 
court,  containing  several  distinct  propositions, 
most  If  not  aW,  of  which  were  correct,  and  no 
error  being  specified  or  pointed  out,  no  proper 
assignment  of  error  for  adjudication  by  this 
court  i.-i  presented. 

2.  The  evidence  fully  warranted  the  ver- 
dict 

(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Meriwether 
county;   S.  W.  Harris,  Judge. 

Gus  Bell  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

The  following  is  the  substance  of  the  offi- 
cial report: 

The  motion  contained  the  general  grounds, 
and  also  that  the  court  erred  in  charging: 
"It  must  appear  that  the  danger  was  so  ur- 
gent and  pressing  at  the  time  of  the  killing 
that.  In  order  to  save  his  own  life,  the  killing 
of  the  other  was  absolutely  necessary,  and  It 
must  appear  also  that  the  person  killed  was 
the  assailant  Now,  the  questions  that  you 
are  to  pass  upon  [In]  this  branch  of  the  case 
are  these:  If  It  be  admitted  that  this  defend- 
ant killed  this  man.  Alex.  Fnrgerson.  at  the 
time  that  the  shooting  was  done,  does  It  ap- 
pear from  the  evidence  In  this  case  that  Alex. 
Furgerson  manifestly  Intended  by  violence  or 
surprise  to  commit  a  felony  upon  the  person 
of  Gus  Bell?  What  does  the  evidence  Indi- 
cate? You  alone  can  determine  that  Fur- 
ther, did  be  act  from  a  bare  fear  that  It  wai 
about  to  be  committed  upon  him,  or  were  the 
circumstances  that  surrounded  him  at  that 
time.— and  you  look  at  each  mattw  as  the  evi- 
dence shows  it  existed  at  that  time,— were  the 
circumstances  sufficient  to  arouse  the  fears  of 
a  reasonable  man  that  Alex.  Furgerson  was 
about  to  commit  a  felony  upon  him?  Then 
go  a  step  further.  Does  it  appear  that  the 
danger  was  so  urgent  and  pressing  that  In  or- 
der for  Gus  Bell  to  save  his  own  life.  It  was 
absolutely  necessary  for  him  to  kill  Alex. 
Furgerson?  If  Furgerson  manifestly  Intend- 
ed by  violence  or  surprise  to  commit  a  felony 
upon  the  person  of  this  defendant;  that  Is  to 
say.  If  the  circumstances  were  such  as  would 
have  made  It  appear  so  to  a  reasonable  man, 
— areasonable,courageousman;  areasonablc. 
prudent  man;  and  If  also  It  would  have  ap- 
peared to  a  reasonable  man  that  It  was  abso- 
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lately  necessary  for  him  to  have  taken  the 
life  of  Alex.  Fur^erson  In  order  to  protect 
himself, — If  these  things  appear  to  be  tme, 
then  I  charge  yon  he  wonld  be  Jnstlflable  un- 
der the  law  In  killing  this  man;  he  would  be 
guilty  of  nothing,  and  yon  ought  to  acquit 
him.  But  these  things  must  appear,  and,  If 
he  has  failed  to  make  them  appear,  why  then 
the  theory  of  self-defense  would  have  failed, 
and  you  would  pass  upon  the  question  as  to 
whether  he  is  guilty  of  the  offense  of  murder 
or  voluntary  manslaughter.  First,  is  this 
man  guilty  of  murder?  If  not,  is  he  guilty  of 
voluntary  manslaughter?  If  not,  he  is  guilty 
of  nothing,  and  you  ought  to  acquit  him." 

McLaughlin  &  Jones,  for  plaintiff  in  error. 
T.  A.  Atkldson,  Sol.  6en.,  and  J.  M.  Terrell, 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 


(95  Ga.  4S1) 

BROWN  V.  STATB. 
(Supreme  Court  of  Georgia.  Nor.  12,  1894.) 
AsanuLT— What  Constitctbs. 
Mere  preparation  to  commit  a  violent 
Injury  upon  tne  person  of  another,  unaccompa- 
nied by  a  physical  effort  to  do  so,  will  not 
justify  a  conviction  for  an  assault,  and,  there- 
fore, where  the  evidence  showed  that,  during 
an  altercation  between  the  person  alleged  to  hare 
been  assaulted  and  two  other  persons  acting  in 
concert,  one  of  the  latter  picked  up  a  stone, 
but  made  no  attempt  to  east  it  at  the  former, 
who  was  about  20  steps  distant,  neither  of  the 
two  persons  so  acting  in  concert  could  be 
lawfully  convicted  of  an  assault 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hart  county; 
Seaborn  Reese,  Judge. 

George  Brown  was  convicted  of  an  assault, 
and  brings  error.    Reversed. 

The  following  is  the  offlclal  report: 

Claude  Bailey  and  Grcorge  Brown  were  In- 
dicted for  the  offense  of  assault  upon  Sallna 
Ginn.  Brown  was  found  guilty,  and,  his 
motion  for  a  new  trial  being  overruled,  ex- 
cepted. The  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  Upon  the  trial  of  the 
case,  Mrs.  Ginn  testified:  "George  Brown 
and  a  negro  boy,  BaUey,  were  at  work  in 
their  fields  across  the  public  road  from  my 
house,  which  road  Is  the  public  road  leading 
from  Uartwell  to  Bowman,  Ga.  Bailey  and 
my  son  Gordon  got  into  a  fuss  out  about  the 
lot  Gordon  came  in  the  house,  and,  because 
of  what  he  told  me,  I  went  on  the  veranda 
and  scolded  the  boys,  who  were  at  work 
over  in  their  field.  They  both  quit  work, 
and  started  towards  where  I  was.  I  told 
them  to  stop.  Brown  told  Bailey  to  go 
ahead.  He  wonld  see  him  through.  Bailey 
stooped  and  picked  up  something,  and  ad- 
vanced a  few  steps  towards  me.  I  called  my 
husband,  who  was  at  work  near  by,  and 
Bniley  stopped.    He  was  on  the  opposite  side 


of  the  road  from  me.  In  the  field,  and  about 
twenty  steps  from  me,  when  he  stopped. 
Brown  was  a  short  distance  behind  him. 
Brown  did  not  have  anything.  Did  not 
strike  me  nor  attempt  to  strike  me.  Did  not 
throw  anything  at  me,  nor  attempt  to  throw 
anything  at  me.  Bailey  did  not  strike  me, 
nor  attempt  to  strike  me,  nor  throw  anything 
at  me,  nor  attempt  to  do  so.  This  was  In 
Hart  county."  Defendant  made  the  follow- 
ing statement:  "I  and  Bailey,  a  boy  in  my 
employment,  were  In  the  field  planting. 
Mrs.  Ginn  came  out  of  her  house,  and  she 
and  the  boy  got  to  quarreling.  She  dared 
him  to  come  up  to  the  road,  and  I  said  to 
him:  'Go  ahead.  She  won't  hurt  you.'  Ball 
cy  stooped  aud  picked  up  something  and 
started  up  there,  and  went  a  few  steps  and 
stopped.  I  did  not  have  anything.  1  did  not 
strike  her  or  attempt  to  strike  her.  Did  not 
throw  anything  at  her,  or  attempt  to  do  so, 
nor  did  Bailey.  He  was  about  twenty-five 
or  thirty  yards  from  her  when  he  stopped. 
That  ended  the  whole  trouble,  and  Mr.  Ginn 
came  up  presently  where  we  were  at  work, 
and  wanted  to  whip  the  boy,  and  I  would 
not  agree  for  him  to  do  so." 

A.  G.  McCurry,  for  plaintiff  in  error.    Wm. 
M.  Howard,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.   Judgment  reversed. 


(9S  Ga.  570) 
COLLINS  PARK  &  B.  B.  CO.  et  al.  v. 
SHORT  ELECTRIC  RY.  CO.  et  al. 
(Supreme  Court  of  Georgia.     Nov.  12,  1894.) 

Apfkal  roK  Dblat — Awakd  of  Damaobs — With- 
SRAWAii  of  Writ  of  Erkoiu 
Unless  a  "judgment  for  a  sum  certain" 
has  been  rendered  in  the  trial  court  the  su- 
preme court  has  no  authority,  under  section 
4280  of  the  Code,  to  award  damages  in  favor 
of  the  defendant  in  error  against  the  plaintiff 
in  error,  although,  in  the  opinion  of  the  court 
the  cause  was  taken  up  for  delay  only.  In 
such  case  the  plaintiff  in  error  will  be  allowed 
to  withdraw  the  writ  of  error  over  the  objec- 
tion of  opposing  counsel.  Brantley  v.  Buck, 
62  Ga.  172;  Ransom  v.  Coleman,  45  Ga.  310; 
Bailie  v.  Kinchley,  52  Ga.  487;  Dozier  v. 
Willioms,  57  Ga.  600. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

From  a  judgment  in  an  action  between  the 
Collins  Park  &  Belt  Railroad  Company  and 
others  and  the  Short  Electric  Railway  Com- 
pany and  others,  the  Belt  Company  brings 
error.     Withdrawn. 

Simmons  &  Corrlgan,  for  plaintiffs  In  er- 
ror. Glenn  &  Slaton,  J.  A.  Anderson,  N.  J. 
&  T.  A.  Hammond,  Ellis  &  Gray,  Hlnes  & 
Felder,  and  Palmer  &  Read,  for  defendanto 
In  error. 

PER  CURIAM.  Leave  to  withdraw  granted 


ATKINSON,  J.,  not  presiding. 
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(96  Qa.  S19) 

weix;h  t.  singleton. 

(Snprpme  Court  of  Georgia.     Nor.  12,  18&4.) 

Pbocbbs— To  What  Tbbm  Rbtuknaslk— Vacatio:? 

OP  JuDOMBKT^ Cask  Uaujid  odt  of  Order. 

1.  Althongh  the  plalntilTi  petition  prayed 
for  proceas  returnable  to  ttie  January  term  of 
the  city  court,  and  was  baclted,  numbered,  and 
docketed  accordingly,  yet.  as  the  process  itself 
and  the  copy  process  serTed  upon  the  defend- 
ant required  him  to  afipcar  ana  answer  at  the 
next  ensuing  March  term,  the  case  could  not, 
■a  to  him,  be  treated  as  returnable  to  the  Jan- 
uary term. 

2.  It  appearing  that  the  ease  was  improp- 
erly assigned  for  trial  as  a  case  of  the  January 
term,  and  that,  consequently,  it  was  after- 
wards called  for  trial  out  of  its  proper  order, 
and  a  judgment  rendered  against  the  defeud- 
aot,  although  he  had  in  due  time  filed  an  is- 
snable  defense,  there  wias  no  error,  at  the  next 
term.  In  setting  the  judgment  aside,  and  order- 
ing the  case  to  be  reinstated,  it  appearing  ttiat 
the  defendant  had  not  been  negligent  in  failing 
to  ascertain  earlier  the  fact  that  the  judgment 
had  l>een  entered. 

(Syllabus  by  the  Court) 

Enor  from  city  oonrt  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  M.  E.  Welch  against  A.  M.  Sin- 
gleton. From  an  order  setting  aside  a  de- 
fault judgment,  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 

Mr&  Welch  sued  Singleton  In  an  action  of 
ball  trover.  The  suit  was  brought  to  the 
city  court  of  Atlanta,  and  process  was  prayed 
requiring  Slngicton  to  appear  "at  the  next 
city  court  of  Atlanta."  The  declaration  was 
filed,  and  the  affidavit  to  hold  to  ball  was 
sworn  to,  on  December  6,  1892.  The  process 
was  dated  February  6,  1883,  and  summoned 
defendant  to  appear  at  the  March  term  of 
18&3  of  the  court  Service  was  made  Feb- 
ruary 18,  1883.  On  March  21,  1803,  defend- 
ant demurred  in  writing,  and  on  the  same 
day  filed  a  written  plea.  On  December  12, 
1S93,  a  verdict  and  judgment  were  rendered 
In  the  cause  in  favor  of  plaintiff.  The  court 
adjourned  for  the  term  on  December  23d, 
and  on  December  30th  a  rule  to  show  cauoe 
why  the  judgment  should  not  be  set  aside 
was  granted;  and  upon  the  hearing  of  the 
motion  to  set  aside  the  judgment,  it  being  ad- 
mitted that  In  the  regular  call  of  the  docket 
the  March  term,  1893,  had  not  been  reached, 
the  court  granted  the  motion,  and  ordered 
the  judgment  set  aside,  and  the  case  rein- 
stated and  docketed  for  a  term  different 
from  that  on  which  it  stood  for  more  than  12 
mouths.  In  a  note  to  the  bill  of  exceptions 
the  judge  states  that  on  the  hearing  of  the 
motion  defendant's  attorney  agreed  that  tli<; 
case  might  be  docketed  on  the  March  term 
of  the  court,  the  term  to  which  the  process 
made  the  case  returnable,  and  it  was  so  or- 
dered. The  motion  to  set  aside  was  upon  the 
following  grounds:  (1>  Because  the  case  | 
was  made  returnable  to  the  March  term,  ! 
1893.  and  was  set  down  and  a  verdict  taken  I 
(herein  as  of  the  January  term,  1883,  where-  j 


by  defendant  was  misled;  (2)  because  no 
judgment  has  as  yet  been  entered  up  on  the 
verdict,  and  a  fl.  f  a.  has  issued  and  levy  been 
made  on  defendant's  property;  (S)  because 
no  judgrment  can  legally  be  rendered  on  said 
verdict;  (4)  because  the  verdict  was  obtained 
by  collusion  and  fraud,  was  illegal,  out  of 
time,  and  void.  Plaintiff  alleges  that  the 
court  erred  (1)  in  granting  the  rule,  the  same 
being  an  application  in  the  nature  of  an  equi- 
table proceeding,  of  which  the  court  had  no 
jurisdiction;  (2)  in  refusing  to  hold  that  de- 
fendant was  estopped  from  taking  any  ex- 
ceptions to  informalities  of  pleadings,  lin 
having  appeared  and  pleaded  to  the  merits 
more  than  eight  months  before  the  rendition 
of  the  judgment;  (3)  in  holding  that  the  court 
had  a  right  to  order  the  case  docketed  at  a 
term  of  court  dlffernit  from  that  on  which 
It  had  been  regularly  entered  by  the  clerk, 
more  than  six  months  after  said  term  hnd 
ended;  (4)  In  holding  that  defendant  had  not 
been  put  on  notice  of  the  term  to  which  the 
case  had  been  docketed,  the  process  calllni; 
him  to  the  March  term,  1893,  It  being  entered 
on  the  outside  of  the  cover  over  the  proper 
signature  of  the  clerk,  u  filed  December  U. 
1882,  making  It  in  time  for  the  January 
term,  1893,  and  marked  as  of  said  January 
term,  numbered  and  docketed  therefor.  It 
being  an  action  to  hold  to  ball,  necessitating 
immediate  notice  to  defendant,  defendant 
having  appeared  and  pleaded  to  the  merit 
without  taking  any  exceptions  thereta 

Culberson  &  Hunt  and  C.  B.  Beynolds,  for 
plaintiff  in  error.  Haralson  &  Gowdy,  for 
defendant  In  error. 

FEB  CURIAM.     Judgment  affirmed. 


(95  Oa.  !>«6> 
ALDINH  MANUF-O  CO.  v.  WABNBB  *t  al 
(Supreme  Court  of  Georgia.     Nov.  12,  1884.  > 
Orantino  New  TBiAii— Review. 

The  case  involving  qnestions  both  of  law 
and  fact,  and  the  trial  court  having  granted  a 
first  new  trial  without  basing  its  judgment  uii 
any  special  ground,  this  court  will  not  closely 
scrutinize  the  record  for  the  purpose  of  deter- 
mining whether  or  not  the  judgment  of  thi« 
court  below  in  granting  a  new  trial  was  errtv 
neous,  but  will  adhere  to  the  general  rule  appli- 
cable in  such  coses. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  1*. 
Westmoreland.  Judge. 

Action  between  the  Aldtne  Manufactnrlnit 
Company  and  W.  C.  Warner  and  others. 
From  the  judgment,  the  company  brmgs  er- 
ror.    Affirmed. 

Ik  P.  Skeen,  for  plaintiff  la  error.  Oilbor- 
son  &  Hunt,  C.  B.  Reynolds,  and  King  «% 
Anderson,  for  defendants  in  error. 

PEK  CURIAM.   Judgment  affirmed. 
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(S6  G».  »19) 

WALITDRS  T.  COLLINS  PARK  &  B.  R.  CO. 
(Sotremb  Court  of  Georgia.  Not.  12,  1894.) 
AonoK  aoaixst  Stkext-Railwat  Compaxt— In- 

JUAIM   TO  PaSBBN-QKB— AlIOHTIHO  VBOM 

MOVINO  Cak — Neolioenob. 
It  appeared  from  the  eridenc*  of  the 
plaintiff,  wbu  nras  a  passenger  upon  an  opvn 
electric  car,  that  he  signaled  the  conductor  to 
atop,  that  the  speed  of  the  caf  waa  greatlr  re- 
duced, that  while  it  was  yet  in  motion  the 
plaintiff  stepped  out  upon  the  running  board, 
piclied  np  his  sample  case  with  hia  right  hand, 
turned  hia  body  a  little  outward  from  the  car, 
let  loose  the  upright  support  with  his  left  hand, 
and  was  Just  in  the  act  of  stepping  off,  when 
the  eondnctor  signaled  the  motorman  to  go 
forward,  who  obeyed,  and  the  car  gave  a  sud- 
den and  violent  jeric,  by  reason  of  which  the 
plaintiff  was  thro«vn  to  the  ground  and  injured. 
Under  these  facts  it  was  error  to  grant  a  non- 
■nit,  as  the  jury  might  have  found  that  the 
plaintiff  was  not  guilty  of  such  negligence  as 
would  bar  all  right  of  recovery.  But  for  the 
signal  to  go  forward,  and  the  jerk,  the  Jndg- 
ment  of  nomniit  wonM  have  l>een  afflrmed. 

(Syllabna  by  the  Court.) 

Error  from  city  coart  of  Atlanta;  Hotrard 
Van  Epps,  Jndge. 

Action  by  0.  W.  Walters  against  the  Col- 
lins Park  &  Belt  Railroad  Company  for  per- 
sonal injuries.    There  was  a  Judgment  of  non- 
°  salt,  and  plaintiff  appeals.     Reversed. 

B.  J.  Jordan,  for  plaintiff  In  error.     Hillyur, 
Alexander  &  Lambdin,  for  defendant  In  error. 

PER  CURIAM.    Judgment  rerersed. 

ATKINSON,  J.,  not  presiding. 


(95  Oa.  E20) 

WESTERN  UNION  TEL.  CO.  t.  DAVIS. 
(Supreme  Conrt  of  Georgia.  Nov.  12,  1894.) 
ArrRxv — Uxviiw—  Co^ttuotiito  Evidbkce — Diu- 
OBHCB  IN  Dbliverino  1'blboram. 
The  only  question  bein^  whether  or  not 
die  telegraph  company  exercised  proiwr  dili- 
gence in  attempting  to  deliver  the  message,  and 
the  evidence  being  'sufficient  to  authorise  the 
Jury  to  find  that  it  did  not,  the  verdict  for  the 
plaintiff  below  will  not  be  disturbed. 

(SyUabus  by  the  Conrt) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Randall  Davis  against  the  West- 
em  Union  Telegraph  Company  for  the  stat- 
utory penalty  for  failure  to  deliver  a  tele- 
gram. Judgment  for  plaintiff,  and  defend- 
ant's motion  for  a  new  trial  overmled.  De- 
fendant brings  error.    Affirmed. 

The  following  la  the  substance  of  tbe  offi- 
cial report: 

The  motion  was  on  the  general  grounds 
that  the  verdict  was  contrary  to  law.  evi- 
dence, etc;  also  because,  it  Iielng  agreed 
by  counsel  that  there  was  no  other  issue, 
the  court  charged  tbe  Jury  tbat  there  was  no 
Issue  of  fact  in  the  case  but  whether  the  de- 
fendant had  acted  with  due  diligence  in 
trying  to  make  delivery  of  the  telegram, 
and  that  the  burden  was  upon  plaintiff  to 

v.20s.E.no.l5— €2 


•how  by  prq>onderance  of  eyldenc>>  that  de- 
fendant had  failed  to  use  such  diligence,  and 
the  Jury  found  against  this  charge. 

The  evidence  for  plaintiff  was,  in  brief,  as 
follows:  About  7:35  p.  m.,  September  13, 
1891,  within  the  usual  office  hours,  plaintiff 
delivered  to  defendant's  agent  at  Hapeville, 
Ga.,  a  telegram  addressed  Miss  Lillian  Hen- 
dricks, No.  38  Terry  street,  Atlanta,  6a.,  pay- 
ing the  charges  thereon.  Miss  Hendricks 
Uved  at  that  time  in  Atianta,  at  No.  38 
Terry  street,  within  a  quarter  of  a  mile  of 
tbe  telegraph  office,  and  near  the  business 
portion  of  the  city.  Several  days  afterwards, 
when  Davis  returned  to  Atlanta,  he  called 
at  the  telegraph  office  there,  and  was  ten- 
dered 25  cents,  which  he  declined  to  accept, 
and  was  Informed  by  defendant's  agent  that 
the  telegram  had  not  been  delivered,  be- 
cause, as  the  messenger  reported^  he  could 
not  find  the  number  of  the  place  addressed, 
though  the  messenger  said  he  looked  for 
It  carefully.  A  demand  In  writing  was  made 
in  time.  One  Bentley,  a  colored  man,  testi- 
fied for  plaintiff:  "I  own  the  house  No.  38 
Terry  street  Commenced  building  it  In 
May,  1891,  and  on  tbe  8th  of  August,  after- 
wards, the  family  to  which  LlUlan  Hen- 
dricks belonged  moved  into  it  A  day  or 
two  after  the  family  moved  in,  because  of  a 
complaint  made  to  me  that  they  did  not 
receive  a  letter  intended  for  them,  I  had  a 
number  put  on  the  house.  The  gable  end  of 
the  house  was  towards  the  street  On  the 
other  side  of  the  street.  Just  opposite,  was  a 
bouse,  number  37.  I  therefore  bad  num- 
ber 38  put  on  this  house.  Tbe  letters  were 
painted  with  a  brush  on  a  piece  of  paste- 
board, and  stuck  up  on  the  gable  end  of  tbe 
house.  There  was  a  window  in  this  end, 
but  no  door.  The  number  was  put  about 
where  It  would  luiTe  been,  had  there  been  a 
door."  On  tbe  direct  examination  tbe  wit- 
ness said  that  he  himself  put  on  the  num- 
ber. On  the  cross-examination,  having  been 
asked  to  make  "38"  with  a  pencil  on  a  sheet 
of  paper,  he  wrote  "8,"  and  then  said  he 
would  add  "80."  Then,  for  the  first  time, 
be  said  his  son  painted  the  letters  with  a 
brush,  under  his  direction.  He  further  tes- 
tified:  "Never  saw  the  plaintiff  but  once, 
and  that  was  while  Lillian  was  living  at 
number  38.  Tbe  city  has  renumbered  the 
houses  since  then,  and  on  this  house  the  city 
placed  its  number  where  I  had  placed  mine. 
My  pasteboard  on  which  the  number  was 
painted  was  larger  than  the  plate  on  which 
the  number  was  written  by  the  city.  I 
know  the  family  moved  In  on  the  8th  of  Au- 
grust,  1891,  because  I  gave  a  receipt  for  the 
rent  on  that  date.  I  recollect  the  date  from 
having  seen  the  receipt  recently.  It  is  now 
at  home.  On  the  left-hand  side  of  Terry 
street,  going  south  from  Woodward  avenue, 
there  are  several  houses  in  the  block.  On 
the  right-hand  side,  opposite  the  same  block, 
there  are  only  two  houses.  About  ninety 
feet  from  Woodward  avenue  to  38  Terry 
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Street  Is  vacant,  and  from  tbis  same  honoe, 
going  soQtl)  towards  Rawson  street,  It  la 
more  than  200  feet  to  the  next  house.  Num- 
ber 38  Terry  street  is  on  the  right-hand  side, 
going  south,  towards  Rawson."  Viola  Hen- 
dricks, a  sister-in-law  of  Lillian  Hendricks, 
testified:  ''On  September  13,  1891,  I  lived 
at  38  Terry  street.  When  I  moved  into  tbe 
place,  on  August  8,  1891,  I  think  the  number 
was  on  the  house.  I  know  I  moved  on  Au- 
gust 8th,  because  I  bad  to  pay  my  rent  on 
that  day,  and  when  I  paid  it  a  receipt  for  It 
was  given  me,  written  by  Bentley's  daughter. 
I  never  gave  this  receipt  to  him.  I  was  there 
all  day  September  13th,  and  no  telegram  was 
brought  for  Lillian  Hendricks.  I  never  saw 
Bentley  or  his  son,  or  any  one  else,  put  a 
number  on  the  bouse."  This  witness  gave 
substantially  the  same  account  of  the  house 
on  Terry  street  as  Bentley  had  given.  She 
also  said  the  number  37  Is  there  now. 

The  defendant  Introduced  the  following 
evidence:  The  telegram  was  given  to  Boon, 
a  colored  messenger  of  defendant,  at  its  At- 
lanta office,  at  night,  to  be  delivered.  He 
looked  In  the  directory  for  3S  Terry  street, 
and  could  not  find  it,  found  37  and  39,  and 
thought  38  ought  to  be  near  them.  He  then 
went  to  the  street;  and  tried  to  find  38  by 
searching  for  It  As  It  was  dark,  be  could 
not  see  the  number.  He  went  to  37,  and  In- 
quired for  Lillian  Hendricks,  and  where 
number  38  was,  and  got  no  satisfaction.  He 
then  went  to  39,  and  a  man  living  there  said 
they  did  not  know  Lillian  Hendriclu,  aud  did 
not  know  where  38  was.  Then  he  crossed 
over  the  street,  and  knocked  at  the  house 
next  to  38,  making  the  same  Inquiry,  and 
they  said  In  the  house  they  did  not  know. 
He  did  not  go  to  the  next  house,  which  was 
the  one  he  afterwards  found  to  be  38.  He 
therefore  gave  up  the  search,  as  he  could  not 
find  the  place.  The  next  morning  he  made 
a  new  search  for  38,  In  the  daylight,  and 
could  not  find  it.  A  little  while  afterwards, 
—a  day  or  two,-^laIntlfI  complained  at  the 
ofilce  that  the  telegram  had  not  been  deliv- 
ered. The  manager  called  Boon  up,  and  ask- 
ed him.  In  plalntlfr's  presence,  abont  it.  Boon 
replied  that  he  did  not  deliver  It  because 
there  was  no  such  place,  and  he  could  not 
find  number  38.  Davis  asserted  there  was 
such  a  number,  and  the  manager  then  pro- 
posed to  Davis  that  If  he  would  go  with 
Boon,  and  show  Boon  the  number,  the  man- 
ager would  make  Boon  settle  with  him,  Da- 
vis said  he  could  not  go  then;  that  he  had 
some  business  to  attend  to.  A  day  or  two 
afterwards.  Boon  went  to  the  place  again, 
and  found  that  a  number  had  been  put  on 
the  bouse.  It  was  freshly  put  up,  and  paint- 
ed In  red  letters  on  pasteboard.  After  Da- 
vis had  left  defendant's  Atlanta  office,  and 
Boon  had  also  gone;  the  manager  called  up 
Itson,  and  Instructed  him  to  see  If  he  could 
find  38  Teny  street  Itson  was  one  of  de- 
fendant's most  reliable  messengers,  and 
Boon  also  was  a  reliable  messenger.     Itson 


went  oat  tboe,  and  looked  for  Uie  number 
the  best  he  could,  and  could  not  find  It  BLe 
looked  for  38  Terry  street  on  tbe  left-hand 
side  of  the  street  going  south.  When  Itson 
was  asked,  on  cross-examination.  If  he  found 
Nos.  37  and  89  Terry  street  he  replied  that 
he  was  not  looking  for  them,  but  for  88  Ter- 
ry street 

Bigby,  Reed  A  Berry  and  Dorsey,  Brew- 
ster &  Howell,  for  plalntifT  In  error.  J.  B. 
Stewart,  for  defendant  In  error. 

PBB  OUBIAM.    Judgment  affirmed. 


(95  Ga.  527) 
LISBUB  T.  HITSON. 
(Supreme  Oonrt  of  Georgia.     Nov.  12,  1894.) 

lillflTATIOlTS— PLE^DtSO— PaRTIU.  PATMSXTS. 

The  plaintilTB  action  being  upon  an  open 
account  for  money  loaned,  and  it  appearing 
upon  the  face  of  the  declaration  that  the  suit 
was  not  brought  until  after  the  lapse  of  more 
than  tovT  years  from  the  time  the  loan  became 
due  and  payable,  a  demurrer  setting  up  that 
the  case  was  barred  by  the  statute  of  limita- 
tions was  proi>erIy  sustained.  The  mere  mak- 
ing of  a  partial  payment  on  the  account,  and 
BDtering  tae  same  aa  a  credit  thereon,  did  not 
ma){e  a  case  of  mutual  dealings  between  the 
parties,  or  constitute  a  new  point  from  which 
the  statute  of  limitations  would  begin  to  run. 
Ford  V.  Clarli,  72  Ga.  760;  Lark  v.  Cheatham, 
5  S.  E.  290,  80  Ga.  1. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  B.  A.  Llseur  against  R.  J.  Hitson 
on  an  open  account  for  money  loaned.  E^m 
a  Judgment  sustaining  defendant's  demurrer 
to  the  declaration,  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 

Mrs.  Llseur  filed  her  declaration  In  attach- 
ment against  Hitson.  Defendant  demurrtnl 
to  the  petition,  whereupon  plaintiff  offered  an 
amendment,  which  was  allowed  without  ob- 
jection, and  the  demurrer  to  the  declaradoo, 
as  amended,  was  sustained  upon  the  second 
grounds  of  demnrrer.  To  this  judgment, 
plaintiff  excepted. 

The  petition  alleged:  Hitson  owes  peti- 
tioner $450,  besides  Interest  She  had  certain 
money  In  the  hands  of  one  Rankin,  and,  de- 
fendant having  married  her  sister,  petitioner, 
being  a  widow,  went  to  defendant's  place  to 
live  In  1880,  and  remained  there  until  18S7,  as 
one  of  the  family.  In  1881,  defendant  know- 
ing that  she  bad  money  she  could  get  and  de- 
fendant having  certain  property  in  Atlanta, 
he  proposed  to  ber  to  bnlld  two  houses  on 
such  properly  at  a  cost  of  |800,  and  he  would 
ose  the  rent  of  one  of  the  houses,  and  she 
coald  take  the  other.  Accordingly,  she  let 
him  have  $300  at  one  time,  $100  at  another, 
and  $30  at  another.  He  built  the  two  houses, 
and  np  to  June,  1887,  she  collected  the  rcni 
of  one  of  them,  and  he  of  the  other,  the  rent 
of  each  being  $4  per  month.  In  June,  188T. 
his  wife  died.     Petitioner  stlU  resided  at  de- 
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fendant'a  nntil  Noyember,  1887,  at  which  time 
defendant  married  again,  and  then  required 
her  to  leave.  Shortly  before  the  death  of  her 
slater,  defendant,  over  petitioner's  objection, 
forced  her  to  collect  the  rent  of  a  house  be> 
longing  to  defendant,  and  use  that,  Instead  of 
the  rent  of  one  of  the  two  houses  abore  men- 
tioned. This  she  continued  to  do  until  July 
or  August,  1889,  when  he  would  not  allow  her 
to  collect  any  more  rent,  and  refused  to  pay 
her  anything  for  the  money  she  had  let  him 
have.  In  the  latter  part  of  1889,  or  first  of 
1890,  he  told  her  he  would  give  her  $100,  that 
if  she.  refused  to  accept  that  she  would  K(:t 
nothing,  and  forced  her  to  take  $60,  but  never 
paid  her  any  more.  It  was  understood  that 
the  money  she  had  allowed  him  to  put  into  the 
two  houses  should  be  paid  back  to  her  when 
she  left  his  house,  and  the  other  $130  was  also 
to  be  paid  then,  but  he  has  only  paid  her.  In 
all,  $50;  and  she  did  not  accept  this  amount, 
but  he  just  threw  It  down  and  I6ft  It,  and  she 
has  only  treated  It  as  a  part  imyment  on  her 
claim  against  him.  The  declaration  further 
alleged  the  suing  out  of  the  attachment  on 
July  12, 1893,  its  levy  by  service  of  summons 
of  garnishment,  and  answer  of  the  garnishee 
admitting  indebtedness.  The  petition  was 
filed  October  2,  1893.  The  amendment  to  the 
dedaiatlon,  though  specified  In  the  bill  of  ex- 
ceptions as  a  portion  of  the  record  material 
to  be  transmitted  to  this  court  does  not  ap- 
pear in  the  record.  The  demurrer  was  on  the 
grounds:  (1)  The  declaration  showed  that 
the  debt  had  been  paid;  (2)  the  declaration 
showed  that  the  action  was  barred  by  the 
statute  of  limitations. 

R.  J.  Jordan,  for  plaintiff  In  error.    Blalock 
&  Roan,  for  defendant  In  error. 

PBB  ODRIAM.    Judgment  affirmed. 


(»s  Oa.S») 

TANNBB  V.  MUTtJAIi  BEN.  BIJ)0.  ASS'N. 

(Supreme  Court  of  Georgia.     Not.  26,  1894.) 

WiJTRB  OF  HoMssTBAD— ErraoT  OH  Von. 

1.  While  the  head  of  a  family  to  whom  a 
homestead  hat  been  set  apart  has  no  power  to 
"waive  homesxead"  so  aa  to  anbject  the  home- 
stead estate  to  the  payment  of  debts  for  which 
it  would  not  be  otherwiae  liable,  the  mere  iii- 
aertion  of  anoh  waiver  in  a  promisaory  note 
made  by  the  head  of  the  family  does  not  in- 
validate the  note,  and  render  the  same  void  aa 
being  contrary  to  the  policy  of  the  law. 

2.  Inasmnch  aa  it  appeara  from  an  inspec- 
tion of  the  record  that  the  judgment  in  this 
caae  waa  exceaaive  to  the  extent  of  $6.10,  direc- 
tion la  given  that  thia  excesa  be  written  -  off, 
and  that  thereupon  the  judgment  atand  af- 
firmed. 

(SyUabaa  by  the  Ck>art.) 

BiTor  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  the  Mutual  Benefit  Building  As- 
sociation against  Ben  Tanner  on  a  promis- 
sory note  and  on  an  account  rendered.  From 
a  judgment  sustaining  plaintiff's  demurrer  to 
defendant's  pleas,  and  rendering  judgment  for 


the  nuna  stated,  defmdant  brings  error. 
Affirmed. 
The  following  is  the  official  report: 
The  Mutual  Benefit  Building  Association 
sued  Tanner  upon  a  -  promissory  note  dat- 
ed February  1,  1893,  and  due  December 
1,  1893,  for  $l,148.ui,  with  interest  from 
date  at  8  per  cent,  per  annum,  and  10  per 
cent  attorneys'  fees,  the  note  containing 
a  waiver  of  homestead;  and  also  upon 
an  account  for  $6.10,  with  interest,  for  taxes 
paid,  at  defendant's  request,  on  December  11, 
1893.  Pleas  were  filed  by  the  defendant,  to 
which  plaintiff  demurred  generally.  The  de- 
murrer was  sustained,  the  plea  stricken,  and 
the  court  rendered  Judgment  for  plaintiff  for 
$1,154.74  principal,  $120.50  interest  to  date, 
with  future  Interest  at  8  per  cent  To  the 
judgment  sustaining  the  demurrer,  and  strik- 
ing the  plea,  and  rendering  judgment  for  the 
sums  stated  without  the  Intervention  of  a 
jury,  defendant  excepted.  In  a  note  in  tlie 
bUl  of  exceptions  the  judge  below  states: 
"My  attention  was  not  called  at  the  hearing  to 
paragraph  6  of  the  petition,  being  on  account 
for  $0.10,  but  the  argument  was  solely  on  the 
note,  and  the  defense  to  it  The  judgment 
rendered  by  the  court  Is  therefore  for  $0.10 
too  much,  and  the  court  would  now  order  the 
excess  to  be  written  off,  if  it  was  in  term  time. 
No  ipolnt  was  made  that  the  count  on  the 
account  carried  the  case  to  the  jury,  and  the 
court  made  no  ruling  on  that  but  only  that 
the  plaintiff  should  have  judgment  on  the 
note  itself,  and  now  for  the  first  time  discov- 
ers that  the  note  Is  smaller  than  the  judg- 
ment" The  pleas  were:  (1)  The  note  sued 
on  was  given  as  evidence  of  a  debt  for  money 
loaned  defendant  by  plaintiff  Febnmry  1. 
1898,  to  secure  which  debt  defendant  executed 
and  delivered  to  plaintiff  a  deed  of  trust  w 
mortgage  of  the  same  date  with  the  note, 
covering  certain  land  described,  in  which 
mortgage  or  trust  deed  was  a  power  of  sale, 
which  power  was  set  forth  In  the  plea.  The 
note  Is  illegal  and  void,  being  a  contract 
against  the  policy  of  the  law,  in  that  it  con- 
tains a  waiver  of  homestead  or  exemptl(»i 
right  of  defendant  or  his  family,  as  against 
the  debt  or  any  renewal  thereof.  Defend- 
ant's wife  has  filed  a  schedule  for  the  ex- 
emption of  realty  and  personalty,  under  the 
provision  of  section  2040  et  seq.  of  the  Code 
of  Georgia,  for  the  benefit  of  her  family,  and 
in  the  schedule  particularly  set  forth  the 
tract  of  land  above  mentioned.  The  schedule 
was  filed  in  the  office  of  the  court  of  ordinary 
of  Fulton  county,  and  was  approved  and  re- 
corded on  October  7,  1878,  In  Book  A  of  Ex- 
emptions, pages  271  and  276,  In  the  office  of 
the  ordinary.  (2)  The  homestead  iiroperty,  hav- 
ing been  so  set  apart  is  In  the  nature  of  a 
trust  estate,  and  proceedings  against  It  should 
be  shaped  accordingly;  and  nothing  appears 
in  plaintUTs  petition  to  authorize  a  judgment 
of  this  court  against  said  trust  property.  (3) 
Defendant's  wife  has  filed  a  petition  for 
Injunction,  and  for  such  other  relief  aa  she 
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may  be  entitled  to,  the  premises  considered. 
In  the  snperlor  court  of  Fulton  county, 
6a.  (this  suit  -woa  brought  In  the  city  court 
of  Atlanta).  Said  proceeding  for  Injunction, 
etc.,  Is  now  pending  In  the  superior  coui-t; 
and  that  court,  having  fall  jurisdiction  of  the 
parties  and  subject-matter  of  this  contro- 
vursy,  should  be  allowed  to  retain  jurisdiction 
to  do  full  and  complete  justice  to  all  partl(<s 
thereto. 

Johnson  &  Pledger  and  Thomas  &  Thomas, 
for  plaintiff  In  error.  J.  H.  Gilbert,  for  de- 
fendant In  error. 

PER  CURIAM.  Judgment  afhrmed,  with 
direction. 

(96  Ga.  S29) 

SOUTHERN  BELL  TEL.  &  T.  CO.  t. 
LYNCH. 

(Supreme  Court  of  Geor^a.  Not.  26,  1894.) 
PSRSOMAI.  ISJURT  —  Plbadino  akd  Pkoo?  —  Va- 

niANOS— EyIDENOK— EXAUIXATIOK    Of   PeRSOS — 

New  Triai,— Nbwlt-Discovbrid  Eyidbncb. 

1.  The  declaration  alleging  that  the  plain- 
tiff became  entangled  in  a  coil  of  telei^one 
wire  beiongins  to  the  defendant,  which  it  bad 
negligently  left  lying  or  hanging  in  the  street, 
and  that,  the  wire  becoming  entangled  In  her 
clothing,  she  was  thrown  yiolently  on  the  pave- 
ment and  injured,  and  the  evidence  showing 
that  oni>  end  of  the  wire  was  fastened  to  a  pole 
and  the  other  to  a  tree,  that  it  was  about  six 
or  seven  Inches  from  the  ground,  that  a  parcel 
of  it  was  tangled  np,  and  that  the  plaintiff  be- 
came entangled  in  it,  and  tripped  and  fell  over 
It,  there  was  no  substantial  variance  between 
the  allegata  and  the  probata  as  to  the  manner 
in  which  the  injury  was  occasioned. 

2.  Although  the  declaration  did  not  spo- 
cifically  allege  any  injuries  to  the  sexual  organs 
of  the  plaintiff,  there  was  no  error  in  allowing 
the  plamtiff  to  testify  to  such  injuries;  it  ap- 
pearing that  her  evidence  aa  to  the  same  was 
admitted  solely  for  the  purpose  of  throwing 
light  on  the  general  nature  or  her  injuries  and 
her  pain  and  suffering,  and  that  the  jury  was 
instructed  not  to  consider  the  same  for  any 
other  purpose. 

3.  There  was  no  error  In  refusing  to  re- 
quire the  plaintiff,  during  the  trial,  to  submit 
to  a  medical  examination  at  the  instance  of  the 
defendant;  it  api>earing  that  she  had  previous- 
ly been  several  times  examined  by  physicians, 
one  of  whom  was  sworn  as  a  witness  for  the 
defendant 

4.  The  newly-dlscorered  erldence  being 
mainly  of  an  impeaching  character,  and  not 
being  such  aa  would,  upon  another  trial,  prob- 
ably prodnce  a  finding  for  the  defendant,  is  not 
cause  for  a  new  trial. 

5.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refuidng  to  grant  a  non- 
snlt,  nor  in  denying  a  new  triaL 

(^Ilabns  by  the  Court.) 

Brm  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Maggie  Lyndi  against  the  South- 
ern BeO  Telephone  &  Telegraph  Company  for 
injuries  received  from  falling  over  a  wire. 
Judgment  for  plaintiff  for  $700,  and  defend- 
ant's motion  for  new  trial  denied.  Defend- 
ant brings  error.    Affirmed. 

The  following  Is  the  official  report: 

Maggie  Lynch  sued  the  telephone  company 
for  damages  dalmed  to  have  resulted  from 
being  tripped  up  by  a  wire,  and  thrown  upon 


the  street  pavement  She  obtained  a  verdict 
for  $700,  and  the  defendant's  motion  for  a 
new  trial  was  overruled. 

The  declaration  alleged  that  plaintiff  resid- 
ed on  Wheat  street.  In  the  city  of  Atlanta, 
and  on  December  31,  1802,  abont  0  o'clock  at 
night,  started  to  go  from  her  home,  across 
that  street,  to  a  store.  She  had  not  gone  far 
when  she  became  entan^eu  in  the  coll  of  a 
wire  belonging  to  the  company,  and  by  It 
negligently  left  lying  or  hanging  in  the  street, 
whereby  she  was  thrown  violently  upon 
the  pavement,  where  she  lay  for  some  time, 
unable  to  rise,  from  the  instantaneous  pnin 
and  suffering  caused  by  the  falL  Then  site 
managed  to  get  into  her  house,  a  few  feet 
away,  where  she  took  her  bed,  and  has  since 
been  confined  thereto.  Soon  after  getting  Into 
the  house  she  was  seized  with  convulsions, 
and  had  one  after  another,  from  24  to  ^ 
hours  thereafter,  although  a  physician  was 
called  immediately  upon  her  reaching  the 
house.  She  suffered  indescribable  agony. 
She  was  married  and  pregnant,  and  the  nerv- 
ous shock  and  injury  caused  by  the  fall 
caused  her  to  abort  or  mlscairy.  As  the  di- 
rect result  of  the  fall  she  suffered,  and  still 
suffers,  from  Inflammation  of  the  tissues  of 
the  bowels,  concussion  of  the  spine,  and  In- 
jury to  her  back,  hips,  side,  and  hend,  and 
from  the  swelling  of  her  feet  and  limbs.  Slie 
is  permanently  Injured,  and  will  continue  to 
suffer  great  pain  as  long  as  she  lives.  She 
bad  no  notice  that  the  wire  was  down  In  the 
street,  had  never  seen  It  there,  and.  It  being 
dark,  did  not  know  it  was  there  until  she 
became  entangled  In  it  Sbe  was  without 
fault  or  negligence.  The  fact  that  the  wire 
was  down  and  the  danger  attending  the  same 
were  known  to  the  company,  or  could  have 
been  known  by  the  exercise  of  ordinary  and 
reasonable  care  and  diligence;  and  it  was 
grossly  negligent  In  not  Inspecting  and  look- 
ing after  the  same.  Whether  or  not  it  was 
in  use  by  the  company  at  the  time,  it  was 
placed  upon  the  telephone  poles  for  use  by 
the  company,  and  an  Inspection  could  not 
fall  to  reveal  Its  dangerous  condition.  Plain- 
tiff previously  woiited  as  a  laundress  and 
cook,  besides  cooking  for  her  own  family,  and 
earned  from  $20  to  $30  per  month,  but  in 
future  will  be  imable  to  earn  anything,  and 
will  be  a  burden  to  her  family.  She  sues  for 
pain  and  suffering,  lost  time,  deprivation  of 
capacity  to  labor,  mental  aogulsh,  disappoint- 
ment of  maternal  hopes,  permanent  Injury, 
and  Incapacity  for  happiness  and  labor,  and 
for  exemplary  damage&  She  originally  al- 
leged that  she  was  87  years  old  at  the  time 
of  the  Injury.  By  amendment  at  the  trial, 
she  alleged  that  this  statement  was  a  direct 
error,  as  her  age  was  28  years  at  said  time. 

'One  motion  for  a  new  trial  contains  the 
grounds  that  the  verdict  is  contrary  to  law 
and  evidence,  and  a  ground  of  newly-discov- 
ered evidence.  Also,  that  the  court  erred  In 
overruling  a  motion  for  nonsultonthegrounds 
that  plaintiff  had  failed  to  prove  that  defend- 
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ant  was  negligent,  and  that  the  proof  varied 
from  the  allegations  in  snch  manner  as  to 
prevent  a  recovery  mider  the  declaration. 
Also,  that  the  court  refnsed  to  charge,  upon 
oral  request  made  In  argument,  that  plaintiff 
could  not  recover  for  any  Injury  to  her  sexual 
organs.  (The  court  certified  that  there  was 
no  written  request  to  charge,  and  that  he  did 
not  remember  what  oral  request  was  made.) 
Alsa  that  the  court  permitted  the  plaintiff  to 
testify,  over  defendant's  objection  that  It 
was  not  covered  by  any  allegation  in  the 
declaration,  thus:  "I  just  can't  sleep  with 
him,  and  be  with  him  as  a  wife  should  be 
with  her  husband.  I  can't  stand  nothing  like 
tiiat"  The  jury  were  instructed  that  they 
were  not  to  consider  this  testimony  for  any 
purpose  other  than  to  throw  light  on  the  char- 
acter of  the  injury,  and  the  pain  and  suffer- 
ing. Also,  that  the  court  refnsed  to  permit 
defendant  to  have  plaintiff  examined  by  a 
physician. 

The  testimony  fbr  tbe  plaintiff  at  the  trial 
tended  to  show  that  she  and  her  daughter 
went  from  their  house  about  half  past  9 
o'clock  on  the  night  of  December  31,  1S02, 
and  as  they  started  across  Wheat  street  they 
stumbled  over  a  wire,  one  end  of  which  was 
lying  loosely,  somewhat  colled,  upon  the 
ground,  and  the  other  attached  to  a  i>ole  of 
the  defendant  It  was  dark  and  raining. 
Both  of  them  were  tripped  and  thrown  to  the 
ground.  Plaintiff  was  assisted  by  her  daugh- 
ter to  rise.  They  continued  across  the  street, 
bought  goods,  and  retiu-ned  to  the  house, 
readilng  there  about  20  minutes  after  she 
started  out  The  loose  end  of  the  wire  had 
been  down  for  two  or  three  weeks.  Host  of 
that  time  It  was  tied  to  a  tree,  12  or  15  Inches 
above  the  ground.  According  to  the  testi- 
mony of  plaintiff,  her  husband,  and  other 
witnesses.  Including  her  physician.  Dr.  Couch, 
she  was  pregnant  from  two  to  three  months, 
and  the  fall  upon  the  rock  pavement  caused 
ber  to  have  spasms,  a  miscarriage,  inflam- 
mation of  the  peritonitis  membrane,  enlarge- 
ment of  ovaries,  abscesses,  displacement  of 
womb,  etc.,  together  with  much  pain  and 
suffering,  and  that  she  was  In  all  probability 
permanently  Injured;  also,  that  she  was  well 
and  strong  before  the  fall,  worked  and  earn- 
ed money— f  12  a  month— for  cooking,  besides 
doing  washing  and  ironing,  but  has  since 
been  able  to  do  practically  no  work.  She 
suffered  in  her  back,  hips,  bead,  etc.;  also, 
her  feet  and  stomach  swell  constantly.  She 
was  28  years  old  at  the  time  of  the  trial.  Was 
first  married  at  the  age  of  12.  Married  her 
present  husband  a'bout  6  years  ago,  and  was 
not  pregnant  by  him  for  3  or  4  years. 

The  testimony  for  the  defendant  tended  to 
show  that  it  employed  six  men,  whose  duties 
were  constantly  to  traverse  the  city  and  in- 
spect and  repair,  when  necessary,  the  com- 
pany's wires,  there  being  about  3,000  miles 
of  them  in  Atlanta.  The  company's  mana- 
ger testified  that  they  called  up  every  sub- 
scriber in  the  dty  every  10  days,  to  learn 


whether  or  not  the  wire  was  out  of  order  or 
the  Instrument  broken,  and,  if  they  got  no 
response,  they  sent  a  man  to  find  out  what 
was  the  matter.  The  men  thus  employed  are 
experts,  and  readily  notice  any  trouble  on  a 
line  in  the  street  The  wires  sometimes  are 
broken  by  heavy  rains,  storms,  cold  weather, 
etc.  None  of  the  company's  employes  seem 
to  have  had  any  notice  that  there  was  a  wire 
down  at  the  place  in  question,  until  the 
morning  succeeding  the  night  when  plaintiff 
claims  to  have  been  hurt  One  of  them  testi- 
fied that  he  went  to  the  store  of  one  of  plain- 
tiffs witnesses  on  the  day  of  the  alleged  In- 
Jury,  and  fixed  the  telephone  there,  and  that 
he  looked  at  the  wires  Just  below  that  place, 
and  saw  none  down.  This  store  was  next  to 
plaintiff's  residence.  Other  employes  of  the 
company  were  In  the  same  vicinity  two  days 
before,  and  the  wires  were  in  good  order, 
so  far  as  they  saw,  though  the  wire  might 
have  been  down  without  their  seeing  it  The 
testimony  for  the  company  further  tended  to 
show  that  the  plaintiff  was  not  injured  nearly 
so  seriously  as  she  claimed.  She  was  examin- 
ed by  Dr.  Jones  shortiy  after  the  injury,  and 
again  about  two  weeks  before  the  trial.  On 
the  morning  after  the  fall  she  was  sitting 
up,  and  during  the  day  she  drank  intoxicat- 
ing liquor  with  a  man  not  her  husband,  and 
fell  down  drunk  (which  testimony  she  denied 
in  rebuttal).  She  had  complained  of  womb 
trouble  previous  to  the  time  of  the  Injury. 

The  newly-discovered  testimony  tends  to 
show  that  the  plaintiff,  who  had  been  a  resi- 
dent of  Atianta  but  a  brief  time  before  the 
injury,  previously  resided  in  OreeovUle.  S. 
O.,  where  she  was  commonly  known  as  a  lewd 
and  disorderly  woman;  that  in  April,  1893,  she 
stated  that  she  was  not  hurt  by  wire,  but  she 
was  going  to  sue  the  company  and  get  money 
to  go  to  Chicago,  and  that  she  had  womb 
trouble  before;  also,  that  she  had  lived  In  the 
house  with  Thomas  Lynch  before  they  were 
married,  and  that  Thomas  Lynch  married 
another  woman  previously,  in  Grreenville,  and 
was  not  known  to  have  been  divorced  from 
her.  Also,  that  plaintiff  had  sexual  inter- 
course with  a  man  other  than  her  alleged 
husband  on  February  22,  1894;  that  she  did 
not  testify  truly  as  to  her  earnings  as  a 
cook;  that  she  is  about  37  years  old;  that, 
within  two  or  three  weeks  after  she  claimed 
to  have  been  hurt  by  the  wire,  she  had  men 
coming  to  see  her  just  as  they  always  had; 
that  she  drank  a  great  deal,  and  aometlmes 
liecame  so  drunk  that  she  would  have  fits  or 
spasms,  eta  No  affidavits  supporting  tbe 
character  or  credibility  of  the  newly-discovei' 
ed  witnesses  appear  in  the  record.  The  af- 
fidavit of  counsel  fbr  the  defendant  states 
"that  none  of  the  evidence  contained  in  the 
aflSdavlts  were  communicated  to  him  by  the 
witnesses  until  after  the  trial." 

Smith  &  Pendlet(m,  for  plaintiff  Is  error 
C.  Z.  Blalock,  for  defendant  In  error. 

PJffB  CURIAM.    Judgment  affirmed. 
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motumt 

WATSON  T.  STATE. 

(Supreme  Oonrt  of  Georgia.     Not.  26,  1884.) 

CKiMiNiii.  Law— RiTiiw  OM  Appeal. 

l%e  only  qnestion  properly  presented  for 
adjudication  by  this  court  being  whether  the 
▼erdict  waa  eonlirary  to  the  evidence,  and  there 
being  cnffident  evidence  to  authorize  the  con- 
Tiction,  the  refnaal  of  a  new  trial  will  not  be 
CTerroled- 
(Syllabna  by  the  Court) 

Error  from  city  conrt  of  Oolambns;  J.  L. 
wails.  Judge. 

Charles  Watson  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

The  following  is  the  official  r«port: 

The  ground  alleged  waa  that  the  conrt  erred 
In  allowing  the  testimony  of  one  Ephralm 
Nathaniel,  over  the  objection  of  defendant, 
that  defendant  tried  to  sell  him  a  pair  of 
shoes  on  the  evening  the  shoes  in  question 
were  alleged  to  be  stolen,  but  would  not 
swear  that,  they  were  the  shoes  in  question. 
What  objection  was  made  to  this  evidence 
was  not  stated.  Upon  the  trial,  the  evidence 
for  the  state  was  as  follows.  In  brief:  De- 
fendant was  seen  by  Oats,  who  works  for 
Ware,  when  defendant  went  into  Ware's 
store.  Oats  could  not  then  see  any  bundle 
under  his  coat,  and  saw  him  plainly;  and 
does  not  think  defendant  had  It.  He  saw  de- 
fendant when  defendant  went  out  of  the 
store,  and  saw  a  bundle  In  defendant's  hand, 
which  contained  calico  (defendant  said  he 
had  bought  five  cents'  wortb),  and  another 
bundle  nnder  defendant's  coat,  which  bundle 
was  not  wrapped  in  paper,  and  the  contents 
of  which  Oata  could  not  telL  Defendant  bad 
an  overcoat  thrown  over  his  arm.  Ware  saw 
defendant  In  the  store  at  about  half  past  5 
or  6  o'clock  In  the  evtmlng.  Ware  did  not 
•ell  him  the  shoes.  Ware  employs  about 
seven  clerks,  though  only  Ave  sell  shoes,  and 
wonld  not  swear  from  his  own  personal 
knowledge  that  the  shoes  In  court  were 
stolen  from  his  store.  He  further  testified: 
"Defendant  did  not  purchase  any  shoes,  bat 
bought  five  cents'  worth  of  calico,  while  In 
the  store.  Witness  had  Just  bought  these 
shoes  [he  was  handed  the  pair  of  shoes],  wltb 
a  lot  of  others,  the  day  before,  and  had  not 
missed  this  pair  until  the  policeman  brought 
them  anund  to  his  store  to  look  at,  at  half 
past  7  of  the  same  evening.  He  Id^itUed 
them  as  being  his  shoes,  from  the  cost  mark 
on  them,  and  their  general  appearance.  De- 
fendant walked  by  the  ooimter  where  these 
shoes  were,  and  had  an  opportunity  to  take 
them."  The  policeman  testlfled  that  he  saw 
defendant  going  into  a  barroom,  and  saw  nn- 
der his  arm,  in  his  coat  pocket,  the  toe  of  a 
new  pair  of  shoes,  which  witness  supposed  de- 
fendant had  stolen,  and  witness  caught  hold 
of  him  and  foond  the  other  In  his  Inside  coat 
pocket.  Defendant  said  he  bought  them  from 
a  negro  who  worked  at  the  railroad.  He  said 
be  bought  them  from  Ephralm  NathanleL  He 
Bade  several  statements  about  them  as  be 


and  witness  were  going  to  the  station  house. 
Witness  went  to  Ware's  store,  and  showed 
the  shoes  to  Ware,  who  said  they  came  from 
his  stores  and  that  he  identified  them  by  the 
cost  mark  on  them.  The  shoes  were  turned 
over  to  the  sheriff  by  the  policeman,  and  have 
been  In  the  sherlfll's  possession  until  the  triaL 
Ephralm  Nathaniel  testlfled:  "Defendant 
tried  to  sell  me  a  pair  of  shoes  like  those.  I 
did  not  have  the  money  to  buy  them.  I 
would  not  swear  that  these  are  the  shoes  bo 
tried  to  sell  me.  They  were  elastic  shoes. 
Just  like  these,  but  I  would  not  swear  these 
were  the  shoes."  Defendant  introduced  no 
evidence.  He  stated:  "I  did  not  steal  the 
shoes.  I  was  going  np  town  to  get  me  some 
calico,  when  I  met  a  negro  at  the  bcll  tower, 
and  bought  these  shoes  from  htm  for  seventy- 
five  cents.  I  then  went  to  Ware's  store,  and 
bought  some  calico.  Then  went  to  Syke's 
bar,  where  I  was  arrested.  I  bought  these 
shoes  from  a  negro  who  works  at  the  rail- 
road.  I  do  not  remember  his  name." 

Wm.  0.  Munday,  Jr.,  and  Morgan  Mc- 
Michael,  for  plaintiff  In  error.  ToL  Y.  Craw- 
ford, for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(S6  0«.  S«S) 

DAWSON  WATER-WORKS  CO.   v. 

CARVER  et  ol. 

(Snpreme  Court  of  Georgia.     Nov.  26,  1804.) 

IKJUNOTIOK— ViMDlTT   OF  CONTKAOT  »T  ClTT— 

Rb8  Judicata. 
There  waa  no  error  in  refusing  to  enjoin 
the  payment  by  the  city  for  the  water  it  had 
already  conenmed,  whether  the  contract  be- 
tween it  and  the  water-works  company  for  the 
full  period  contemplated  thereby  waa  valid  and 
binding  opon  the  city  or  not;  bnt.  At  the 
hearing^  of  the  application  for  the  interlocntory 
injunction,  the  quegtion  of  the  validity  of  tUa 
contract  for  future  nupplies  of  water  was  not 
properly  for  detemxination,  and  therefore  notii- 
ing  stated  with  reference  to  this  question  ia 
the  order  paaeed  by  the  presiding  Judge  is  coa- 
clnsive  upon  the  partiei. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Terrell  county; 
J.  M.  Griggs,  Judge. 

Action  by  A.  J.  Carver  and  others  against 
the  dty  of  Dawson  and  the  Dawson  Water- 
Works  Company  for  an  injunction  to  re- 
strain the  defendant  city  from  paying  a 
certain  water  tax  to  defendant  Dawson 
Water-Works  Company,  and  to  have  a  con- 
tract for  the  supply  of  water  to  the  dty 
annulled.  From  a  Judgment  maUng  cutain 
findings,  defendant  water-works  company 
brings  error.    Afilrmed. 

The  following  Is  the  official  report: 

Carver  and  others,  for  themsdvea  and 
other  taxpayers  of  the  sity  of  Dawson, 
brought  their  petition  against  the  Dawson 
Water-Works  Cogipony  and  the  dty  and 
mayor  and  council  of  Dawson,  praying  for 
an  Injunction  restraining  the  city  and  mayor 
and  council  from  paying,  and  the   water- 
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works  company  from  collecting,  91.000, 
about  to  become  due  from  the  city  to  the 
water-works  company  for  water,  fk>r  the 
first  six  months  of  1894,  furnished  by  the 
water-works  company  to  the  city  for  Are 
purposes,  and  to  restrain  the  defendants 
from  further  carrying  out  the  contract  be- 
tween them,  and  that  the  contract  might 
be  annulled.  Upon  this  petition,  and  ths 
answer  and  demurrer  of  the  water-works 
company,  together  with  the  evidence  sub- 
mitted at  the  hearing,  the  Judge  below  re- 
fused the  injunction  prayed  for,  but  made 
certain  rulings,  to  which  the  water-works 
company  excepted,  and  said  company 
brought  the  case  to  this  court  by  fast  bill 
of  exceptions. 

The  petition  alleged.  In  brief:  On  May 
13,  188ti,  there  was  published  in  a  newspa- 
per in  Dawson  a  notice  that  there  would 
be  an  election  held  in  Dawson  on  June  11, 
1S86,  "to  determine  whether  the  city  of 
Dawson  shall  incur  expenses  for  water 
works."  This  notice  was  signed  by  the 
mayor,  and  stated  that  It  was  glTep  by  or- 
der of  the  counciL  There  was  no  autbor- 
Ity  for  the  pubUcatJon  of  this  notice,  it  did 
not  conform  to  the  law,  and  was  not  a  legal 
notice  for  the  purpose  of  fixing  an  indebt- 
edness against  a  municipal  corporation.  On 
June  11,  1886,  an  election  was  held  in  the 
city,  the  result  of  which  petitioners  do  not 
know,  nor  is  it  material.  Under  the  notice 
and  election,  no  move  was  made  by  the 
d^  authorities  towards  water  works,  unless 
it  be  claimed  that  the  building  of  some  cis- 
terns for  fire  purposes  was  such  a  move. 
Nothing  more  was  done  In  that  direc- 
tion  until  1890,  when  the  then  mayor  and 
council  entered  into  a  contract  with  K. 
li.  Bennett  and  his  associates,  who  were 
to  organize  a  company  to  be  styled  "The 
Dawson  Water-Works  C!ompany."  This  con- 
tract was  without  authority  of  law,  and 
Is  not  binding  on  the  city.  The  contract  is  in 
the  form  of  ordinances,  and  Is  in  the  city  code. 
Under  It  the  cily  granted  to  the  water-works 
company  the  ezctuslve  privilege  for  99  years 
to  construct,  maintain,  and  operate  water 
works  to  supply  the  city  and  its  citizens 
with  water,  and  to  lay  water  pipes  and 
mains  along  the  city  streets;  and  the  ci^ 
agreed  to  pay  the  water-works  company  $2,- 
000  annually  for  wator  toe  fire  and  other 
purposes,  $1,000  to  be  paid  on  the  first  days 
of  January  and  July  of  each  year  there- 
after, for  20  years.  The  company  did  not 
complete  Its  system  of  water  works  until 
during  the  year  of  1891,  and  ever  since  that 
time  the  city  authorities  have  been  paying 
it  $2,000  a  year  under  the  contract.  On 
June  9,  1891,  the  company  was  incorpo- 
rated by  the  superior  court,  with  a  capital 
stock  of  $10,000,  with  the  privilege  of  In- 
crease. The  time  is  fast  approaching  when 
another  Installment  of  the  debt  will  be  duo. 
and  the  city  authorities  will  undertake  to 
pay  it.    There  Is  no  money  in  the  city  treas- 


ury with  which  to  pay  it,  and  the  dty  wQ] 
have  to  borrow  the  money,  or  Issue  its 
warrant  on  the  treasurer,  and  It  will  be 
held  by  the  company  aa  an  indebtedness 
against  the  city.  Unless  the  dty  authori- 
ties and  the  water-works  company  are  re- 
strained, petitioners  and  other  dtlzens  and 
taxpayers  will  continue  to  be  assessed  and 
taxed  to  pay  the  money  under  the  contract 

The  water-works  company  demurred  upon 
the  following  grounds:  (1)  Petitioners  have 
no  such  Interest  In  the  subject-matter  of 
the  petition  as  would  authorize  them  to 
bring  the  suit,  or  entitle  them  to  the  deci-ee 
and  relief  asked  for.  (2)  Misjoinder  of  de- 
fendants. (3)  The  petition  purports  to  be 
an  action  against  the  municipal  authorities 
of  the  dty  and  this  defendant,  and  the  suit 
is  not  properly  and  legally  against  the  city 
council  of  Dawson.  (4)  Petitioners  fall  to 
set  forth  any  valid  or  sufflcient  cause  of 
action  against  this  defendant. 

By  Its  answer  the  water-works  company 
alleged:  The  notice  mentioned  In  the  peti- 
tion was  not  the  only  notice  given  of  the 
election,  but  the  notice  was  published  in  the 
newspaper  mentioned,  which  had  a  general 
drculation  In  the  dty,  not  only  on  May  13, 
1886,  but  once  a  week  for  four  weeks  pre- 
ceding the  dection,  and  In  addition  on  June 
10,  1886,  Immediately  preceding  the  election 
on  June  11, 1886;  and  the  notice  stated  plain- 
ly the  time  and  place  of  the  election,  the  pur^ 
pose  for  which  the  election  was  hdd,  stated 
It  to  be  by  order  of  the  coundl,  was  signed 
officially  by  the  mayor,  and  was  a  compliance 
with  the  law.  It  is  not  true  that  there  was 
no  authority  for  the  notice,  and  that  the  no- 
tice did  not  conform  to  the  law,  nor  Is  It  true 
that  It  was  not  such  a  notice  as  is  required 
by  law  to  fix  an  indebtedness  against  a 
municipal  corporation.  The  notice  was  In 
pursuance  of  the  charter  power  of  the  dty 
council  stated,  conformed  fully  to  all  the  re- 
quirements of  law,  and  accomplished  all  the 
pui-poses  for  which  the  requirement  of  notice 
was  Intended.  The  time  and  place  and  pur- 
pose of  the  election  were  known  to  and  un- 
derstood by  alL  The  notice  was  properly 
framed  for  said  purpose  by  order  of  the  city 
coundl,  of  which  one  of  the  petitioners,  Low- 
ery,  was  then  a  member.  The  election  was 
held  on  June  11, 1886,  and  the  petitioners  do 
know  what  was  the  result,  Lowery  being  one 
of  the  aldermen  when  the  election  was  or- 
dered and  the  result  declared.  All  of  peti- 
tioners knew  fully  the  purpose  of  the  elec- 
tion, and,  as  defendant  is  advised  and  be- 
lieves, voted  at  the  election,  and  knew  the 
result  thereof  when  It  was  declared.  The 
building  of  dstems  had  nothing  to  do  with 
the  incurring  of  the  expense  of  securing  to 
the  city  the  benefit  of  a  i^stem  of  water 
works,  as  contemplated  by  the  election,  and 
was  never  supposed  by  anybody  to  have  any 
connection  thioewith;  nor  was  the  building 
of  such  dstems  the  result  in  any  wise  of  the 
election,  or  degpendent  on  the  vote  thereat 
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Before  the  election  tbe  city  had  bnllt  Bcr^al 
cisterns,  and  after  tbe  election  may  have 
added  one  or  two,  the  expense  being  Incon- 
siderable. It  Is  not  tme  that,  from  the  elec- 
tion until  1890,  nothing  was  done  In  the  di- 
rection of  water  worka  On  the  contrary, 
the  city  conncll,  during  the  whole  time,  were 
carefully  considering  the  question  of  how 
best  to  acoompllsh  the  wish  expressed  at  the 
election,  and  lecelring  and  inviting  such  of- 
fers as  they  could  get,  until  In  February, 
1890,  they  adopted  the  proposal  of  Bennett 
and  his  associates,  as  the  fairest  and  most 
liberal  towards  the  city,  and  at  the  same 
time  the  cheapest,  that  had  been  offered  or 
augs'ested.  This  defendant  entered  into  the 
contract  under  the  advice  of  learned  counsel 
that  the  city  council  was  making  a  contract 
which  could  not  be  que8tl<med.  The  contract 
had  the  full  approval  of  the  city  council  and 
the  taxpayers  and  citizens  of  the  city,  was 
published  In  full  for  four  successive  weeks 
In  a  newspaper  published  In  the  city,  and 
having  the  largest  circulation  therein.  The 
validity  of  the  contract  or  the  authority  of 
the  city  council  to  make  It  was  not  ques- 
tioned by  any  one,  and  no  objection  was  ever 
ofTered  to  making  It  This  defendant  has 
built  an  expensive  plant  and  paid  out  large 
sums  upon  the  faith  of  the  contract,  and  has 
fully  complied  with  the  contract  on  its  part 
So  soon  as  the  contract  was  entered  Into,  this 
defendant  with  all  practicable  expedition, 
went  to  work  to  erect  and  establish  the  wa- 
ter woito  in  compliance  with  the  contract, 
and  the  works  were  completed  as  soon  as  It 
could  be  satisfactorily  done,  the  works  being 
amply  sufficient  for  the  requirements  of  the 
city.  This  defendant  has  furnished  the  city 
tbe  best  of  service,  it  has  given  no  cause  of 
complaint  and  the  furnishing  of  water  under 
the  contract  has  been  of  great  benefit  to  the 
city  and  Its  citizens.  Tbe  contract  is  not 
only  legal,  and  by  proi)er  authority,  but  has 
received  the  sanction  of  legislative  enact- 
ment as  well  as  the  approval  and  consent  of 
citizens  and  taxpayers  down  to  the  present 
time.  All  of  petitioners  are  enjoying  at 
their  homes  tbe  use  of  water  furnished  un- 
der the  contract  at  the  prices  fixed  therein, 
and  asked  no  injunction  against  the  city's 
continuance  in  the  enjoyment  of  the  benefits 
of  the  contract  but  only  ask  that  this  de- 
fendant may  be  cut  off  from  receiving  pay- 
ment therefor.  This  defendant  was  char- 
tered and  organized  with  a  capital  stock  of 
$40,000,  and  has  invested  in  Its  plant.  In  or- 
der to  carry  out  tbe  contract,  $41,000,  which 
money  was  aU  of  Its  capital,  from  beyond 
the  limits  of  Georgia,  in  the  faith  that  the 
money  expended  In  benefiting  the  city  and 
Its  citizens  would  be  protected  by  law,  and 
an  honest  compliance  with  the  contract  on 
the  part  of  the  municipal  authorities.  It  Is 
not  tme  that  when  the  petition  was  filed  the 
time  was  fast  approaching  when  the  city 
council  would  undertake  to  pay  this  defend- 
ant another  Installment,  but,  <»  the  contrary, 


the  petition  was  brought  upon  the  procure- 
ment and  with  the  consent  of  the  city  coun- 
cil, and  as  part  of  the  plan  of  the  city  coun- 
cil to  compel  this  defendant  to  sell  its  watw- 
works  property  to  them  on  their  own  terms. 
During  May  and  June,  1894,  the  city  council 
opened  n^otiatlons  with  this  defendant  for 
buying  the  plant  and  this  defendant  prompt- 
ly offered  to  sell  at  a  veiy  reasonable  price. 
The  city  council  desired  to  buy  at  a  lower 
sum,  which,  if  accepted,  would  involve  this 
defendant  In  serious  loss.  Thereupon,  on 
June  28,  1894,  the  city  council  passed  a  reso- 
lution, prepared  by  its  attorney,  to  the  effect 
that  the  city  council  would  no  longer  com- 
ply with  Its  part  of  the  contract  and  ap- 
pointed a  committee  to  carry  this  purpose 
into  effect  The  next  day  the  petition  was 
brought  by  said  attorney,  as  one  of  tbe  two 
attorneys  for  petitioners.  When  the  con- 
tract was  made,  the  property  returned  In  the 
city  for  taxation  for  the  then  fiscal  year  was 
over  $1,000,000,  and  from  that  time  to  tbe 
present  has  heai  considerably  in  excess 
thereof.  And  in  addition  the  council  has  other 
large  sources  of  revenue,  such  as  license  and 
business  taxes  and  fines.  The  city  council 
owes  no  debt  snd  the  requirements  thereof, 
except  for  support  of  public  schools,  are 
small,  and  if  there  is  no  money  in  the  treas- 
ury it  is  because  of  neglect  or  willful  def&ult 
of  said  council  to  provide  for  meeting  its 
obligations  to  this  defendant  If  the  city 
council  has  the  financial  ability  to  purchase 
the  property,  it  is  at  least  able  to  pay  this' 
defendant  one  half-year's  Installment  on 
the  contract  The  city  is  a  small  town,  and 
the  business  this  defendant  could  hope  to  do 
outside  the  water  to  be  furnished  the  dty 
council  under  the  contract  was  small,  and 
could  not  i>ossibly  justify  the  expense  of  con- 
structing or  operating  a  system  of  water 
worka  Such  system  would  never  have  been 
built  or  attempted  but  for  the  contract,  and 
but  for  such  contract  this  defendant  would 
never  have  been  called  into  existence.  It  has 
realized  no  profits  from  the  water  works,  ex- 
cept the  payments  to  be  made  it  by  the  city 
council,  and  it  could  not  hope  to  do  so,  and 
its  profit  under  the  contract  Is  small.  The 
construction  of  the  water  works  extended 
over  considerable  time^  and  required  the 
working  of  a  large  force  of  hands  in  all  the 
principal  parts  of  the  city.  The  purpose  of 
the  works  and  the  contract  which  caused  it 
was  known  to  all,  and  there  was  not  a  sug- 
gestion that  the  contract  was  unauthorized 
or  illegal.  It  appears  that  the  contract  be- 
tween the  mayor  and  dty  council  and  Ben- 
nett and  his  associates,  successors  and  as- 
signs, gave  to  the  latter  the  exclusive  priv- 
ilege for  99  years  of  constructing,  iterating, 
etc,  water  works  for  the  city,  together  with 
the  necessary  privilege  of  laying  pipes,  mains, 
etc.,  tbe  latter  agreeing  to  complete  and  havs 
in  operation  within  18  months  from  the  dats 
of  tbe  contract  a  tborough  system,  to  fur- 
nish GO  fire  plugs,  free  and  unrestricted  ua» 
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of  water  tor  fire  purposes,  and  water  for 
private  conmuners  at  a  maximum  rate  fixed 
therein,  for  which  the  city  was  to  pay 
$2,000  per  year  for  20  years,  In  semiannual 
payments,  either  in  money  or  warrants  on 
the  city  treasurer,  as  the  city  might  elect 
The  ccmtract  was  dated  February  21,  1890, 
and  Is  printed  in  the  code  of  the  city  of  1893. 
It  further  appears  that  notice  of  the  election 
was  published  in  a  new8pai)er  in  Dawson, 
having  a  general  circulation  therein,  once  a 
week  for  four  weeks  before  the  election,  the 
terms  of  the  notice  being  stated  in  the  peti- 

tiOP. 

At  the  hearing,  plaintiffs  snbmltted  the  pe- 
tition, sworn  to  by  them.  Also,  the  testimony 
of  the  present  mayor,  as  follows:  The  |1,000 
dae  the  water-works  company  for  the  first  six 
months  of  1894  would  have  to  be  paid  by  the 
city  council,  and  would  be  paid,  unless  tbe 
injunction  be  granted.  There  is  no  money 
In  the  city  treasury  with  which  to  pay  It. 
Witness,  as  mayor,  and  the  alderman  of  tlie 
city,  in  the  meeting  of  Jnne  28,  1894,  decided 
to  fight  tbe  contract  In  court  The  resolution 
of  that  date  was  prepared  by  the  attorneys  of 
petitioners,  one  of  whom  is  the  city  attorney, 
and  the  petition  was  brought  in  pursuance  of 
the  wishes  of  tbe  city  council.  Plaintiffs  also 
put  In  evidence  the  aflldavit  of  Lowery  that 
when  the  question  of  water  works  was  snb- 
mltted to  the  voters.  In  1886,  while  be  was  a 
member  of  the  city  council,  the  present  sys- 
tem of  water  works  was  not  contemplated  or 
anggested  by  himself,  nor  any  member  of  the 
coancll,  but  was  simply  for  enlarging  the  sys- 
tem of  cisterns  then  in  use;  and  that  at  that 
time  the  city  was  in  debt  needed  an  election 
to  authorize  a  further  Increase  of  expense, 
and  was  not  In  a  condition  to  authorize  Issu- 
ing of  bonds. 

The  water-works  company  submitted  its 
sworn  answer,  there  being  no  waiver  of  dis- 
covery. Also,  the  aflSdavlt  of  Its  treasurer 
and  chief  executive  officer,  who  has  been  and 
la  the  ofllcer  most  thoroughly  conversant  with 
Its  business  from  the  beginning  to  the  present 
to  the  following  effect:  The  main  and  con- 
trolling reason  to  his  company  to  construct 
and  operate  the  water  works  was  the  agree 
ment  of  the  dty  to  pay  annually  the  $2,000, 
and  without  the  guaranty  of  this  sum  his 
company  would  not  have  undertaken  the  con- 
struction of  the  system.  Also,  the  affidavit 
of  Cheatham  that  during  1890,  and  several 
years  since,  he  was  mayor  of  the  city;  that 
before  entering  Into  the  contract  the  mayor 
and  council  examined  as  to  the  election  held 
several  years  before  on  the  subject  of  water 
works,  and  the  result  of  that  election  was  the 
main  factor  in  shaping  and  controlling  the  ac- 
tion of  the  city  authorities  In  making  the  con- 
tract; that  the  mayor  and  council  believed 
and  intended,  when  they  entered  Into  the  con- 
tract, that  they  were  carrying  out  the  wishes 
of  tbp  people,  as  expressed  at  the  election; 
iluit  at  tbe  time  of  making  the  contract  &nd 
till-  sunie  time  before,  the  mayor  and  oonndl 


dlscnssed  fully  and  freely  the  matter  of  mak- 
ing It  and  endeavored  to  learn  then  If  there 
was  any  objection  to  the  making  It;  the  eltl- 
Eens  nearly  all  acquiesced  In  the  proposed 
plan  of  having  the  water  works  erected  as 
contemplated  by  the  contract  and  In  making 
the  contract  the  city  authorities  acted  In  good 
faith,  and  believed  that  they  were  doing  what 
was  right  and  best  In  accordance  with  the 
wishes  of  certahily  more  than  two-thirds  of 
the  citizens  and  voters  of  the  city;  that  in 
fact  no  objection  was  made  thereto  by  any 
one;  and  that  when  the  ordinances  requiring 
the  water  works  were  passed  they  were  pub- 
lished In  the  newspaper  In  which  the  official 
advertising  of  the  city  was  done;  no  dtl- 
een  made  any  protest  or  objection  to  the  or- 
dinances, and  the  same  were  adopted  as  be- 
ing satisfactory  and  unobjectionable.  Also, 
the  affidavit  of  Deubler,  one  of  tbe  five  alder- 
men of  the  city  when  the  contract  was  made, 
tending  to  corroborate  the  affidavit  of  Cheat- 
ham, and  further  stating:  When  the  con- 
tract was  made,  the  citizens  were  clamoring 
for  water  work's,  and  continually  calling  upon 
members  of  the  city  council  to  know  why  tbe 
city  was  not  given  water  works  aftet  the 
voters  had  voted  almost  unanimously  In  fa- 
vor of  water  worka  After  the  election,  and 
up  to  making  the  contract  the  council  bad 
been  examining  carefully  the  question  of  es- 
tablishing water  works,  and  the  cost  thereof, 
and  when  Bennett  proposed  to  form  a  com- 
pany and  furnish  the  city  the  benefits  of 
water  works,  at  the  price  named  in  tbe  eon- 
tract  It  was  believed  by  the  entire  council 
that  the  terms  were  very  favorable  to  the  city 
and  the  citizens,  and  that  the  price  was  rea- 
sonable, and  deponent  still  thinks  so.  The 
contract  was  the  very  best  arrangement  the 
council  was  able  to  make  with  anybody.  The 
negotiations  with  Bennett  lasted  some  time, 
and  the  fact  and  terms  of  his  proposal  were 
well  known  to  the  citizens.  If  the  council 
had  had  the  slightest  idea  that  a  vote  of  the 
citizens  was  necessary  to  be  again  taken,  it 
would  have  submitted  the  making  of  tbe  con- 
tract to  the  voters  of  the  town  before  finally 
adopting  It  and  there  can  be  no  question  that 
It  would  have  been  adopted  by  the  voters  had 
such  an  election  been  held.  But  the  council 
believed  that  the  submission  at  the  election  In 
1886,  and  the  result  of  that  election,  was  all 
'  that  could  be  necessary,  and  was  advised  by 
learned  countel  that  the  contract  was  legal 
and  binding,  and  deponent  heard  no  suggea 
tlons  to  the  contrary.  The  time  and  purposes 
of  the  election  held  on  June  11,  1886,  were  at 
the  time  generally  known  to  all  the  citizens 
and  voters  of  Dawson,  and  the  election  was 
fully  discussed.  The  vote  was  a  full  repre- 
sentative vote,  and  was  larger  than  the  vote 
cast  at  the  last  general  election  before  that 
namely  In  December,  1885,  for  the  election  of 
mayor  and  council.  Also,  the  affidavit  of 
Kalgler,  who  was  one  of  the  aldermen  when 
the  contract  was  made,  which  was  similar  to 
the  affidavit  of  Deubler.     Also,  another  affi- 
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4ayit  of  Denbler  that  be  was  a  member  of  tbe 
city  conncU  wben  several  cisterns  were  con- 
templated after  the  year  1886,  and  was  chair- 
man of  tbe  committee  which  superintended 
their  constmctlon,  their  average  cost  being 
not  over  $150  each.  Also,  the  affidavit  of  tbe 
superintendent  of  the  water-works  company 
that,  aside  from  the  $2,000  derived  from  the 
city,  the  Income  of  tbe  company  is  barely  suf- 
ficient to  meet  the  actual  operating  expenses, 
such  as  wages,  fnel,  and  lights,  in  furnishing 
water  to  the  city  and  its  citizens;  and  that 
two  of  the  persons  who  were  aldermen  In 
1890  are  dead.  Also,  tax  records  showing 
that  in  1890  the  amount  of  property  in  the 
city  returned  for  city  taxation,  and  upon 
which  taxes  were  paid,  amounted  to  upwards 
of  $1,000,000.  Also,  letter  from  the  mayor  to 
the  water-works  company,  showing  negotla^ 
tlons  by  tbe  city  to  buy  the  plant,  and  an 
entry  firom  tbe  minutes  of  tbe  city  council, 
showing  a  resolution  to  negotiate  for  pur- 
chase of  tbe  plant  in  May,  1894,  and  minutes 
of  tbe  city  council  of  June  28,  18&4,  showing 
resolution  refusing  to  further  carry  out  tbe 
contract  Also,  minutes  of  tbe  city  council 
ef  May  10,  1886,  showing  that  a  motion  waa 
made  and  carried  that  the  question  of  incur- 
ring expenses  of  water  works  be  submitted  to 
the  citizens  of  tbe  city;  that  notice  of  an 
election  be  run  In  tbe  Dawson  Journal  for  the 
time  prescrit>ed  by  law;  and  that  an  election 
be  held  on  said  question  on  June  11,  1886. 
Platatiffs  admitted  that  they  made  no  ques- 
tion as  to  the  vote  cast  being  two-thirds  of  tbe 
qualified  voters.  Tbe  mayor  and  council  of 
Dawson  interposed  no  defense,  and  no  de- 
fense  was  interposed  by  any  other  of  the 
defendants,  except  by  the  water-works  com- 
pany. 

In  the  order  refusing  Injnnction  tbe  Judge 
below  held:  "Under  this  provision  of  tbe 
constitution  (article  7,  S  7,  par.  1,  Const  1887), 
tbe  legislature  has  provided  for  elections  for 
the  purpose  of  fixing  all  bonded  Indebtedness 
against  municipal  corporations,  but,  so  far  as 
I  have  been  able  to  ascertain,  the  law-making 
power  has  never  made  provision  for  the  pur- 
pose of  fixing  Indebtedness  against  municipal 
corporations  other  than  bonded  Indebtedness. 
In  the  absence  of  such  general  provision  by 
the  legislature  for  fixing  other  classes  of  debt, 
can  a  mtmidpal  corporation,  without  special 
authorization  from  tbe  legislature,  bold  an 
election  for  the  purpose  of  fixing  a  valid  in- 
debtedness  against  tbe  corporation  other  than 
bonded  indebtedness?  I  think  not,  and  so 
4edar&"  To  this  ruling  tbe  water-works 
company  excepted,  alleging  that  such  ruling 
was  error,  and,  further,  that  the  ruling  was 
an  adjudication  of  the  merits  of  tbe  case,  not 
necessary  to  be  made  in  the  refusal  of  tbe  in- 
junction, and  not  authorized  by  law  at  the 
preliminary  bearing  of  the  case.  Tbe  judge 
held,  further:  "In  any  view  of  tbe  question. 
It  Is  very  clear  to  me  that  the  election,  as 
keld,  was  not  such  an  election  as  could  fix  a 
valid  and  binding  Indebtedness  of  forty  thou- 


sand dollars  against  the  dty  of  Dawson.  If 
this  view  be  tbe  correct  one,  and  I  am  con- 
strained to  so  hold,  tbe  contract  for  the  pay- 
ment of  two  thousand  dollars  per  annum  for 
the  term  of  twenty  years  Is  Illegal  and  in- 
valid, and  It  is  now  so  declared."  To  this 
ruling  the  water-works  company  excepted,  al- 
leging that  the  Judge  erred  in  ruling  that, 
under  the  facts  and  circumstances,  the  elec- 
tion as  held  was  not  such  an  election  as  could 
fix  a  valid  and  binding  Indebtedness  of  $40,000 
against  the  city,  and  in  ruling  that  said  elec- 
tion, if  valid,  was  an  election  fixing  an  in- 
debtedness of  $40,000,  and  In  further  holding 
that  the  contract  for  the  i>ayment  of  $2,000 
per  year  for  the  term  of  twenty  years  is  ille- 
gal and  Invalid.  Further,  that  the  court 
erred  hi  adjudicating  in  vacation,  upon  pre- 
liminary hearing  and  In  advance  of  the  final 
hearing,  that  tbe  election  was  Invalid,  and 
that  the  contract  was  illegal  and  invalid. 

It  appears  from  the  decision  rendered  by 
tbe  Judge  below  that  he  held  that  the  city  had 
the  right  to  make  annual  contracts  for  a  water 
supply  for  fire  purposes  without  the  prelimi- 
nary sanction  of  a  popular  vote;  and  though 
holding  that  the  contract  under  consideration, 
being  for  20  years,  and  providing  for  an  in- 
debtedness of  more  than  one-flftta  of  1  pee 
centum  of  the  value  of  tbe  assessed  property 
in  the  city,  was  invalid,  yet,  upon  the  au- 
thority of  Ford  V.  Mayor,  etc,  84  Ga,  213, 
10  S.  E.  732,  and  Cartersville  Imp.,  Gas  & 
Water  Co.  v.  City  of  OartersvUle,  89  Ga.  683, 
16  S.  E.  25,  further  held,  that  the  wat^  must 
continue  to  flow  in  the  city  during  1894,  and, 
flowing,  must  be  paid  for;  and  hence  re- 
fused tbe  Injunction  as  prayed  for. 

Hoyl  &  Parks  and  Steed  &  Wlmberly,  for 
plalntlfT'in  error.  J.  H.  Ouerry  and  J.  A. 
Lalng,  for  defendants  In  error. 

PER  CURIAM.  The  judgment  is  affirmed, 
with  direction  that  tbe  order  be  construed  M 
herein  indicated. 


(95  aa.  B3S) 

MORRIS  V.  MORRIS. 
(Snpremc  Court  of  Georgia.     Nov.  3St,  18M.) 

DBOKIT— EVIDBKCS. 

This  being  an  action  of  deceit,  and  there 
having  been  uo  misrepresentations  npon  the 
part  of  the  defendant  to  induce  the  plaintiff  to 
enrter  iuto  the  contract  in  question,  and  no  mis- 
placed confidence  upon  the  part  of  the  plaintiff, 
and  it  appearing  that,  although  the  parhes  were 
brothers,  they  dealt  each  with  the  other  at 
arm's  length,  acting  each  upon  his  own  Jadv- 
ment,  and  the  transaction  being  otherwise  free 
from  fraud,  there  was  no  error  in  granting  a 
nonsuit. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Samuel  B.  Morris  against  John 
F.  Morris.  Ftem  a  judgment  of  nonsuit, 
plaintur  brings  error.    Affirmed. 
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The  following  Is  the  ofBdal  report: 
S.  B.  Morris  by  his  petition  alleged  that 
his  brother,  John  F.  Morris,  had  damaged 
blm  $5,000,  88  follows:  Their  father,  O.  C. 
Morris,  left  a  large  estate,  part  of  which 
consisted  of  two  pieces  of  realty  in  the  city 
of  Atlanta,  a  house  and  lot  on  Walker  street, 
and  a  storehouse  on  the  northeast  comer  of 
Broad  and  Hunter  streets.  Defendant,  by 
reason  of  his  business  qualifications,  and  be- 
ing a  resident  of  Atlanta,  has  had  the  man- 
agement of  said  property,  and  plaintltr,  be- 
ing a  resident  of  Douglas  county,  knew  noth- 
ing as  to  its  Talue.  In  September,  1880,  de- 
fendant approached  plaintiff,  and  offered  to 
trade  him  a  farm  in  Donglas  county  for  his 
interest  In  the  property  above  mentioned. 
His  Interest  In  the  two  pieces  was  four- 
fifteenths,  and  the  value,  as  placed  on  It  by 
defendant,  was  $2,000  for  one  and  $16,000 
for  the  other.  He  told  plaintiff  that  the  prop- 
erty was  only  given  In  at  $12,000,  and  that 
the  price  he  put  on  it  was  Its  full  market 
value;  also,  that  the  farm  consisted  of  362% 
acres.  Plaintiff  had  all  confidence  in  bis 
brother,  and  no  reason  to  doubt  bis  state- 
ment as  to  said  value  or  number  of  acres; 
and  being  a  farmer,  and  having  no  use  for 
the  Atlanta  property,  he  accepted  defend- 
ant's offer,  and  accordingly  made  the  trade 
on  September  26,  1800.  The  consideration 
expressed  in  the  deed  from  him  to  defendant 
is  $6,000,  but  plaintiff's  Interest  in  the  At- 
lanta property  was  estimated  in  said  trade 
at  $4,800,  of  which  $533.33  was  represented 
by  his  interest  In  the  Walker  street  lot,  and 
$4,266.67  by  his  interest  in  the  Broad  street 
lot;  the  sum  of  $6,000  t>eing  inserted  as  a 
consideration,  not  because  It  was  really  so, 
but  only  upon  the  suggestion  of  defendant, 
and  to  accommodate  him.  About  a  year 
after  the  trade,  plaintiff  learned  that  defend- 
ant, at  the  time  of  the  trade,  had  bargained 
the  storehouse  to  John  Ryan,  Jr.,  for  $30,000, 
and  his  purpose  was  to  buy  up  plalntlffB  in- 
terest as  cheaply  as  possible,  and  thereby 
defraud  him  out  of  several  thousand  dollars, 
and  in  this  way  did  defraud  him  out  of 
$8,783,  this  sum  being  the  difference  between 
the  amount  at  which  plaintiff's  Interest  in 
the  Broad  street  lot  was  valued,  and  the  sum 
at  which  It  was  sold.  The  representations 
made  by  defendant  as  to  the  value  of  the 
storehouse,  and  as  to  the  number  of  acres  of 
land,  were  false  and  fraudulent,  and  made 
for  the  purpose  of  deceiving  plaintiff,  and 
did  deceive  him,  he  believing  them  to  be 
true,  and  acting  thereon.  He  has  had  the 
farm  surveyed,  and  it  turns  out  to  be  only 
322  acres,— a  shortage  of  40  acres,— the  value 
of  which  at  the  price  at  which  plaintiff  took 
It,  being  $664.  0.0.  Morris  died  testate  in 
May,  1881,  owning  the  two  pieces  of  city 
realty  previously  described,  which  by  his 
will  were  devised  equally,  share  and  share 
alike,  to  plaintiff,  defendant,  Edward  M. 
Morris,  Adallne  E.  Defoor,  and  Hubbard  N. 
Morris.    Subsequently,   plaintiff,    defendant. 


and  James  A.  Defoor  purchased  Jointly  tlie 
Interest  of  H.  N.  Morris  in  said  store  prop- 
erty, by  which  purchase  plaintiff  became  the 
owner  of  an  Interest  equal  to  four-fifteenths 
of  the  same.  Defendant  was  nominated  In 
the  will  as  one  of  the  executors  thereof, 
qualified  as  such,  and  had  full  control  and 
management  of  said  property  in  such  char- 
acter up  to  the  date  of  the  transaction  be- 
tween him  and  plaintiff,  having  rented  the 
property,  collected  the  rents,  and  paid  the 
taxes  thereon,  and  in  every  particular  treat- 
ed the  same  as  a  part  of  the  estate  of  testa- 
tor In  process  of  administration.  Said  proi>- 
erty,  at  the  time  of  exchange,  constituted 
a  part  of  the  undistributed  estate  of  testator, 
and  was  under  defendant's  control  and  man- 
agement as  executor.  Ajt  the  close  of  the 
evidence  for  the  plaintiff,  the  court  granted 
a  nonsuit,  which  ruling  Is  assigned  as  error. 
Plaintiff  testified:  "Defendant  is  my  broth- 
er. Our  father  was  0.  C.  Morris.  In  1890  I 
lived  in  DouglasvUle.  Have  lived  In  Doug- 
las county  eight  or  nine  years.  I  once  lived 
in  Atlanta.  Removed  from  there  in  June, 
1887,  and  have  not  lived  here  since.  I  had 
no  control  over  the  property  described  In  my 
declaration,  as  to  collecting  rents,  giving  it 
in  for  taxes,  or  anything  of  the  sort.  I  knew 
nothing  of  its  market  value  in  1890,  except 
what  my  brother  told  me.  We  finally  traded. 
I  cannot  state  exactiy  when  the  negotiations 
between  us  began.  I  came  to  Atianta  from 
three  to  six  times  a  year;  and,  probably  a 
year  before  we  traded,  I  would  come  h«:e, 
and  he  would  get  after  me.  He  wanted  to 
trade  me  his  property  on  the  river.  He  said 
his  health  was  so  that  he  could  not  attend  to 
it,  and  I  had  some  property  close  to  it,  and 
he  said  he  thought  it  would  suit  me  better 
than  it  would  him;  and  I  suppose  we  were 
talking  about  the  trade  about  a  year.  We 
had  three  or  four  different  conversations  rel- 
ative to  it  It  was  consummated  on  Sep- 
tember 26,  1890,  at  DouglasvUle,  no  one  be- 
ing present  but  him  and  me.  He  met  mo 
going  to  supper,  and  on  the  way  to  my  house 
we  made  the  trade.  The  deed  was  drawn 
that  night  in  the  ofilce  of  Roberts.  I  had  no 
notice  of  my  brother's  intention  to  be  there 
on  that  occasion.  He  came  on  the  train 
about  two  o'clock  in  the  afternoon.  I  met 
him  on  the  street  just  after  the  train  arrived. 
He  went  out  to  my  mother's,  a  quarter  or 
half  mile  from  the  courthouse.  I  do  not 
remember  whether  I  or  my  son  went  after 
him  In  my  wagon,  but  he  came  back  to  my 
office^  and  after  supper  we  walked  up  town. 
He  stated  that  his  DouglasvUle  property 
would  suit  me  better  than  the  store  property; 
that  he  was  not  able  to  attend  to  it;  that  I 
had  a  Uttie  property  there,  and  could  attend 
to  It,  and  he  would  figure  his  property  down 
there  for  my  interest  up  here;  but  be  thought 
his  property  there  was  worth  more  than  my 
Interest  here*  and  asked  me  $600  boot,  and 
stated  to  me  that  the  property  here  was  as- 
sessed at  $12,000  by  competent  men.    I  told 
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Mm  I  tbongbt  the  property  was  worth  %Vi,- 
000.  He  thought  not,  and  kept  on  after  me 
to  give  him  boot,  and  I  would  not  do  It.  Then 
he  off^ed  to  swap  If  1  would  give  to  boot  the 
horse  he  rode  behind  that  evening,  and  I 
would  not  do  that;  and  after  a  while  he  told 
me  It  was  a  trade.  We  valued  the  iHroperty 
on  the  corner  of  Broad  and  Hunter  streets 
at  $16,000,  and  the  house  and  lot  on  Walker 
street  at  $2,000,  and  I  Just  gave  him  my  In- 
terest In  that  property,  counting  It  at  that 
value;  be  claiming  at  the  time  that  he  was 
giving  me  $4,000  more  than  the  proper^  was 
worth,  figuring  on  the  assessment  then  at 
$16,000.  He  said  that  was  Its  full  value, 
and  more  too.  I  had  no  knowledge  of  the 
market  value  of  this  property.  I  had  never 
asked  anyone  what  It  was  worth.  What 
tnduced  me  to  make  this  trade  was,  I  thought 
I  was  getting  the  full  value  of  my  property 
here,  and  the  property  down  there  was  worth 
fully  as  much  as  the  prop^ty  here.  I 
thought  I  knew  what  the  property  was  worth 
down  there.  I  had  land  there  In  three  or 
four  miles  of  It  and  I  thought  he  was  telling 
me  what  the  property  was  worth  here.  The 
reason  he  gave  for  being  In  DouglasvUle 
that  evening  was  that  he  had  not  started 
there.  He  said  he  had  started  to  Austell  to 
see  Mr.  Brockman,  and  decided,  as  he  had 
got  that  far,  that  be  would  come  on  and  see 
myself  and  mother.  On  that  occasion  he 
had  all  the  deeds  to  this  property  in  Atlanta; 
and,  after  this  matter  was  consummated,  he 
and  I  returned  to  my  house,  and  he  spent  the 
night,  and  left  next  morning.  He  did  not  tell 
me  anything  about  any  negotiations  pending 
between  him  and  anybody  else  relative  to  this 
piece  of  property.  It  was  something  like 
a  year  betcm  I  ascertained  that  he  had  dis- 
posed of  it.  I  went  to  his  house  and  asked 
him  about  the  trade,  and  told  him  he  could 
have  bis  land  back,  or  just  to  let  me  have 
half  of  tiie  money  he  got,  that  my  Interest 
brought  In  the  property,  and  he  refused  to 
do  it.  He  said  It  was  a  f&ir  trade,  and  that 
he  thought  he  was  entitled  to  It  I  do  not 
know  that  be  told  me  what  he  got  toe  it 
In  the  negotiationB  whra  the  trade  was  made, 
he  said  the  country  property  was  wwth 
more  than  this.  He  claimed  that  our  father 
gave  $7,000  for  it  and  he  thought  It  was  stIU 
worth  that  I  told  him  I  did  not  think  so; 
that  there  had  been  freshets;  It  had  been 
washed  off;  that  there  bad  been  depreciation 
in  real  estate  at  tliat  time,  from  the  time 
he  bought  it  I  think  the  property  was  wortli 
$2,000  leas  than  at  the  time  my  father  bought 
it  My  age  is  45.  My  brother  is  about  10 
years  older.  Something  was  said  between 
my  braHier  and  me  as  to  the  debts  of  the 
estate  not  having  been  paid  at  the  time.  The 
nndaistaiidlng  was  that  if  there  were  any 
debts  behind,  he  would  pay  them.  It  seems 
to  me  that  contract  was  in  writing,  but  I 
do  not  remember.  The  transaction  I  had 
with  my  brother,  relating  to  the  different 
pieces  of  property,  was  aU  closed  up,  and  the 


deeds  passed  between  ua,  that  nlgfat  at 
DouglasvUle.  Defoor  (the  other  executor), 
my  brother  John,  and  I  had  made  several 
trades  about  this  estate  In  previous  years. 
We  had  traded  about  this  estate  ever  since 
our  father  died,  off  and  on.  He  died  bi  1880 
or  1881,  at  which  time  one  Attaway  held 
bond  for  title  to  half  of  this  plantation  I  got; 
and  Defoor,  brother,  and  I  took  that  prop- 
erly,—one-half  of  it— and  paid  the  estate  for 
it  Father  and  I  owned  a  mill  in  Carroll 
county,  which  was  sold,  and  Defoor,  brother 
•lohn,  and  I  bought  it  Afterwards,  I  traded 
my  Interest  in  the  Attaway  place— this  place 
that  I  now  own— to  John  for  his  interest  In 
the  Carroll  property.  Afterwards,  I  traded 
my  interest  In  the  Carroll  property  for  John's 
interest  he  drew  In  the  Strong  place.  John 
and  I  drew  our  land  right  together,  and  I 
traded  him  my  Interests  In  the  Carroll  and 
Attaway  places  for  his  Interest  in  the  Strong 
place.  The  Attaway  place  Is  the  (ne  I  got 
in  the  trade.  I  owned  one-third  Interest  in 
the  Attaway  place.  We  bought  our  brother 
Hubbard's  Interest  The  first  trade  that 
was  made  in  this  estate,  the  two  executors 
and  I  bought  Hubbard's  Interest— the  whole 
of  his  Interest— in  the  estate.  Then  my  en- 
tire interest  In  the  estate  was  one-fifth  and 
one-third  of  one-fifth.  At  the  time  I  swapped 
this  town  property  toe  the  Attaway  place, 
I  did  not  own  any  of  the  Attaway  property. 
Before  that  I  had  owned  an  interest  In  it  for 
a  little  whll&  At  the  time  of  the  first  trade 
I  made  with  my  brother,  I  owned  one-third 
Interest  In  the  Attaway  place,  but  only  owned 
It  about  a  year.  That  was  after  it  was  divid- 
ed. My  father  never  lived  on  it  I  lived 
two  and  a  half  miles  trom  it  My  father 
bought  It  In  1879  or  1880.  I  knew  that  De- 
foor and  John  bought  out  the  Interest  of  Ed- 
ward in  the  city  property.  1  have  known 
the  Attaway  place  ever  since  I  oould  re- 
member. In  all  these  trades  I  hod  with  De- 
foor and  John,  I  knew  they  were  executors 
of  the  estate.  They  did  not  conceal  that 
fact  from  me.  In  all  these  matters  I  dealt 
on  my  own  Judgment.  I  did  it  in  that  prop- 
erty; generally  where  I  knew  it  I  did  not 
know  the  plantation  as  good  as  brother  did, 
because  I  bad  never  been  thoe  to  see  it  since 
I  was  a  boy.  I  crossed  the  river,  but  never 
went  over  the  land.  I  suppose  my  oppor- 
tunities to  know  it  were  fully  as  good  as  bis. 
He  lived  in  Atlanta.  I  sold  him  a  third  in- 
terest in  that  Identical  land,  and  It  was  the 
same  land  that  I  got  back  by  the  swap. 
When  I  made  my  proposition  to  exchange  my 
dty  Interest  even  for  bis  farm,  he  declined  It 
and  asked  me  $500  boot  and  said.  If  I  would 
give  him  $500  boot  be  would  accept  my 
proposition.  He  and  I  had  been  trying  to 
trade,  and  I  did  offer  to  take  trom  him 
his  Douglas  county  plantation  for  my  biterest 
in  this  property  In  Atlanta,  and  he  declined  t» 
accept  It  and  asked  me  $1,000  boot  I  thhik 
probably  It  was  $1,000  boot  he  anked  me. 
It  is  true,  I  knew  aU  about  this  property  is 
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A.tlanta,  and  did  take  a  tapeUne  and  go  tliere 
and  measiire  it,  and  eee  exactly  how  mucli 
there  waa  of  It  He  told  me  there  was  only 
25  feet  frontage  on  Broad  street,  or  27,  and 
I  went  and  measnred  it,  and  found  it  to  be 
ST.  Then  I  knew  the  actual  measurement 
mya^  before  this  trade  was  made,  and  I 
knew  exaxMly  bow  mnch  there  was  of  it.  I 
was  In  Atlanta  a  month  or  so '  before  this 
trade  was  made.  Mr.  High  had  begun  to 
build  his  house  on  the  corner  of  Hunter  and 
Whitehall,  and  on  the  comer  of  Hunter  and 
Broad,  at  the  time  I  was  there.  I  told  him 
I  xmderstood  EUgh  had  bought  the  comer 
across  there,  and  had  paid  $30,000  for  it;  and 
my  tMTOther  told  me,  'Yes;  there  Is  a  great 
deal  m«re  land  of  It,  and  Mr.  High  Is  very 
sick  of  his  trade.'  I  do  not  know  whether 
that  was  true  or  not  I  did  know  about 
the  Seltzer  property,  that  brought  $1,200  a 
front  foot  I  told  my  brother  my  property 
was  worth  as  much  as  his,  without  any  differ- 
ence. I  do  not  remember  leaving  it  open  to 
him  to  trade  on  that  basis  at  any  time.  I 
mlgftt  have  done  It  I  did  not  know  as  much 
about  this  proiierty  as  he  did.  I  had  heard 
them  say  It  was  renting  for  $75  a  month.  I 
had  not  heard  about  its  being  increased  to 
$00  a  month.  I  did  not  know  that  when  I 
made  this  trade.  I  had  never  beard  of  It 
before.  This  is  the  first  time  I  had  heard 
of  It  renting  for  that  Previously,  I  told  him 
I  thought  It  was  worth  $16,000.  He  did  not 
lead  me  to  believe  It  was  worth  $16,000. 
That  was  my  own  estimate.  He  said  he  did 
not  think  It  was  worth  that  much,  and  I  said 
I  thought  It  was.  He  said  he  thought  It  was 
.  assesaed  at  Its  value.  I  did  not  know  wheth- 
er or  not  that  was  true.  I  thought  it  was 
not  true.  He  did  not  tell  me  he  had  sold  It 
for  anything.  I  reached  the  value  of  our 
property  on  my  own  hook,— from  my  own 
judgment  I  was  told  it  was  worth  $16,000, 
and  John  did  not  lead  me  to  those  figurea 
It  was  subject,  at  the  time  I  traded,  to  an 
annuity  of  $300  In  favor  of  our  mother,  and 
the  Walker  street  property  belonged  to  her 
during  her  life.  Neither  of  us  had  any  pres- 
ent Interest  in  It  The  estate  had  to  pay 
taxes  on  all  of  this  property  out  of  these 
rents.  Our  mother  died  In  June,  1892,  at  the 
age  of  76.  The  annuity  was  not  Increased. 
She  accepted  It  at  $300.  I  did  business  in 
that  Ryan  bouse  once.  I  was  there  ^bout  a 
year.  I  knew  It  well.  I  knew  where  it  was, 
and  all  about  It  I  was  acquainted  with  a 
great  many  people  who  lived  In  Atlanta.  I 
knew  some  of  the  real-estate  men.  I  had 
every  avenue  to  ascertain  the  opinion  of  any- 
body about  the  value  of  that  property.  I 
reached  the  conclusion  that  it  was  worth 
$16,000,  from  all  that  I  knew  about  It  It  Is 
true  that  after  the  trade  I  bragged  about  It 
and  stated  that  I  would  not  begin  to  swap 
back  with  him;  that  I  was  perfectly  satisfied, 
and  would  not  swap  back.  I  do  not  recollect 
snylng,  'for  $1,000  boot'  I  might  have  said 
$500.    That    was  probably    two  or    three 


months  after  the  trade.  I  did  rely  on  my 
own  judgment  as  to  the  value  of  the  property 
whenever  I  dealt  with  him  ae  Defoor.  I  re- 
lied on  him,— what  he  said  the  property  was 
worth  here.  I  knew  nothing  about  what 
property  was  worth  here.  I  did  not  take 
what  he  said  the  property  was  worth.  I  got 
a  little  more.  He  said  it  was  worth  $12,000, 
and  I  insisted  It  was  worth  $16,000.  His 
view  was  that  the  Douglas  plantation  was 
worth  $7,000.  He  set  the  city  property  here 
at  $18,000.  He  rated  his  at  $4,800,  that  I 
was  giving  him.  It  was  expressed  In  the 
deed  at  $6,000.  We  traded  on  the  land,— 
the  value  of  the  land  here.  I  traded  on  the 
value  of  the  land,— what  he  told  me  was  the 
value  of  the  land  here.  I  thought  I  was 
getting  the  land  for  $4,800.  There  was  not 
a  word  said  about  that  In  the  contract  John 
Insisted  that  his  was  worth  $7,000,  and  I 
Insisted  that  the  store  property  was  worth 
$16,000.  There  was  an  understanding,  at 
the  time,  between  us,  as  to  what  this  prop- 
erty was  rated  at,— $16,000  for  the  store  prop- 
er^, and  $2,000  for  the  Walker  street  prop- 
erty. I  will  swear  that  we  agreed  that  the 
two  together  were  worth  $18,000.  I  knew 
he  was  trading  for  himself,  and  not  as  ex- 
ecutor. I  traded  with  him  that  way.  I  d« 
not  know  of  any  fact  connected  with  the  es- 
tate that  he  concealed  from  me.  He  bought 
my  Interest  In  these  specilic  pieces  of  prop- 
erty. A  part  of  that  Interest  I  owned  by 
the  purchase  from  my  brother;  the  other  part 
I  owned  as  legatee;  and  he  owned  his  inter- 
est in  the  estate  partly  by  Inheritance,  and 
partly  by  purchase.  Defcor  owned  his  In- 
terest altogether  by  purchase.  His  wife 
owned  hers  as  legatee.  I  lived  here  in  the 
city  from  the  fall  of  1860  tUl  June,  1877,— 
about  eight  years.  When  I  first  came  here 
I  clerked  for  my  brother  John  for  four 
months.  Then  Defoor  and  I  went  hito  busi- 
ness together,  and  I  was  in  the  business  those 
other  years.  Up  to  the  time  of  this  trade 
between  brothar  John  and  myself,  we  had 
sold  out  very  much  of  our  property  that  came 
from  that  estate.  We  had  disposed  of  all 
the  property  of  the  estate  except  these  two 
pieces,  and  dealt  with  one  another,  each  fel- 
low taking  care  of  himself.  We  traded  and 
swapped  a  little  piece  of  properly  here  onoe 
before.  I  say  I  was  trying  to  take  care  of 
myself,  and  make  all  I  could,— make  the  best 
trade  I  could;  and  he  accepted  a  proposition 
that  I  had  tendered  him.  I  don't  believe  It 
had  been  over  three  months.  I  told  him  1 
would  give  him  my  Interest  in  the  property 
here  for  his  land  to  Douglas,  I  suppose  three 
months  before  we  traded.  I  had  all  that 
time  to  Investigate  about  the  value  of  this 
property.  I  signed  the  contract  that  the 
property  was  bound  by  this  annuity.  It  was 
made  the  same  date  when  that  trade  was 
made.  The  reason  why  the  consideration  la 
expressed  in  the  deed  at  $G,000  instead  of 
$4,800  is:  Roberts  asked  what  was  the  oon- 
Blderatlou,   and   my    brother   spoke   up   and 


Digitized  by 


Google 


SIO 


80UTHBASTBBN  BBPORTBS,  YoL  90. 


(B.a 


said:  'Pnt  It  $e,00a  It  Is  worth  tbat'  I 
never  said  anything,  and  that  was  the  way 
it  was  put  down." 

Stephen  A.  Ryan  testifled:  "^  had  nego- 
tiations with  defendant  relative  to  the  store 
property.  I  bought  It  about  the  first  of  Octo- 
ber, 1890,  from  him;  that  is,  his  Interest  In 
It  at  tliat  time.  He  was  In  my  store,  and  I 
asked  him  about  the  price  of  that  property, 
and  we  agreed  upon  the  sum  of  $20,000  for 
the  shares  he  said  he  owned  at  that  time. 
Thoe  were  five  shares,  as  I  understood,  and 
he  owned  three  and  one-sixth.  I  made  him 
an  offer  of  $20,000  for  It,  and  he  accepted 
>t  I  gave  him  $20  or  $50,  I  forget  which, 
to  bind  the  trade.  I  think  I  did  take  a  re- 
ceipt It  is  destroyed,  lost,  or  something. 
I  do  not  know  where  it  Is.  I  cannot  recall 
to  mind  the  exact  date  of  the  transaction.  It 
was  abont  the  first  of  October,  1890.  I  mean 
It  might  have  been  a  few  days  after  or  a 
few  days  before;  that  is  what  'about'  means. 
Probably  a  year,  or  a  good  while,  before  that, 
I  Iiad  told  him  I  would  like  to  buy  the 
property  If  It  was  ever  for  sale.  If  there 
was  any  other  conversation  up  to  the  time 
the  earnest  money  was  paid,  I  do  not  recol- 
lect It  is  my  recollection  there  were  but 
two  conversations  about  the  whole  matter. 
I  might  have  had  two  or  three  prior  to  that. 
I  thing  I  had  two  or  three  talks  with  him; 
that  whenever  it  was  for  sale  I  would  like 
to  buy  it'  I  do  not  recollect  how  recently 
it  was  before  the  actual  sale  that  I  had  the 
conversation  with  him.  A  bond  for  title 
was  made  to  me  by  defendant,  and  that  was 
destroyed.  The  trade  was  not  abandoned. 
I  originaUy  bought  the  property  for  John  F. 
Ryan,  and  defendant  owned  the  three  and 
<me-8lxth  shares.  I  wished  to  get  the  other 
one  and  flve-slzth  shares  which  were  own- 
ed by  Defoor  and  his  wife.  At  the  time 
I  made  the  trade  with  defendant  for  $20,> 
000,  It  was  made  with  the  distinct  under- 
standing tbat  he  would  say  nothing  abont 
It  to  anybody,  so  that  I  could  purchase  this 
property  from  Defoor  and  his  wife.  This 
understanding  was  about  the  first  of  October, 
when  I  gave  the  earnest  money.  The  bond 
for  title  made  my  brother  was  about  April 
of  the  following  year.  It  was  not  the  next 
day  after  this  transaction  in  the  store  that  I 
gave  defendant  a  check  for  $2,000.  I  do  not 
think  it  was  the  next  day.  It  was  some  short 
while  thereafter.  I  think  it  was  two  or 
tiiree  days,  something  like  that  or  a  little 
longer;  I  do  not  recollect  exactly.  He  came 
to  me  a  few  days  after  he  delivered  the 
deeds,  and  asked  me  to  let  him  have  some 
money,  and  I  think  I  gave  him  a  check  for 
$2,000.  I  knew  this  property  was  subject  to 
an  annnlty  of  $300.  I  did  request  him  to 
reinvest  a  certain  amount  of  the  money  in 
some  other  property  for  the  annuity.  At  the 
time  I  made  tiie  trade  with  him  he  repre- 
sented that  he  had  the  titles  to  this  interest 
he  claimed  to  sell.  He  did  not  turn  me 
over  the  papers  immediately,  but  a  day  or 


two  afterwards.  The  annnlty  was  released 
from  the  property.  I  never  did  examine  the 
bond  that  was  given  to  my  brother." 

Plaintiff  Introduced  the  deed  to  hlmadf 
from  defendant  dated  September  26,  1800. 
recorded  October  6,  1800,  and  cov»lng  de- 
fendant's Dotiglaa  eoxmty  property;  also,  the 
wiU  of  0.  CL  Morris,  whereby  he  bequeathed 
all  of  Ills  d^  property  In  Atlanta,  Oa.,  "share 
and  share  alike,  subject  to  the  diarges  here- 
inbefore made  opon  the  same,"  to  his  four 
son»-plalntiff,  dtfendant,  Bdward  M.  and 
Hubbard  N.  Morris— and  his  daaghter,  Adsr 
line  R.  Defoor.  The  will  did  not  anthorize 
the  executors,  as  such,  to  sell  any  part  of  the 
city  real  estate  left  by  the  testator. 

R.  J.  Jordan,  for  plaintiff  in  error.  J.  A. 
Anderson  and  Dorsey,  Brewster  &  Howell, 
for  defendant  in  error. 

PER  OITRIAM.   Judgment  affirmed. 


TAYLOR  PAINT  &  OIL  00.  t.  WHIS- 

ONANT. 

(Supreme  Court  of  South  Carolina.    Dee.  1<K 

1884.) 

Appeal  from  common  pleas  drcnlt  court  of 
York  connty. 

Action  by  the  Taylor  Paint  &  Oil  Company 
EiKiinat  J.  J.  'Wbisonant  Jodgment  for  jMain- 
tiS,  and  defendant  appeals.     Dismissed. 

L.  F.  Youmans,  for  the  motion. 

McIYGR,  O.  X  On  motion  of  Mr.  Le  Roy 
F.  Youmans.  for  Measra.  Eldward  A.  Trescot 
and  J.  S.  Brice,  attorneys  for  plaintiff  (re- 
spondent), ordered,  that  the  appeal  herein  be 
dismissed  for  want  of  proaeention. 


STATB  V.  KINARD. 

(Supreme  Court  of  South  Carolina.     Dee.  7, 

1804.) 

Appeal  from  ge.ieral  sessions  circuit  ooart  of 
Richland  connty. 

George  Kinard  waa  oonvicted  of  rape,  and 
appeals.  Appeal  dismissed  for  want  oi  prose- 
cution. 

John  Bauskett  for  appellant  P.  H.  Nelson, 
for  the  State. 

McIYBR,  0.  J.  On  motion  of  P.  H.  Nelson, 
solicitor,  it  is  ordered  tiiat  the  appeal  herein  be 
dismissed,  and  the  remittitur  be  forthwith  sent 
to  the  eircnit  conrt 


Bz  parte  WILLIAMS  «t  aL 

(Supreme  Court  of  South  Oarotlna.     Dec:  10, 

1894.) 

Petition  by  WiUiam  M.  Williams.  H.  W. 
Behimer,  P.  H.  Hutchinson,  and  J.  H.  Freer, 
owners  of  real  property  in,  and  qualified  dect- 
ors  of,  Berkeley  county,  for  an  Injunction. 
Dismissed. 

H.  K.  Jenkins,  for  die  motion. 

McIYBR,  C.  J.  This  case  having  been  set 
for  rehearing  to-day,  and  the  attorneys  for  the 
relators  having  been  duly  served  with  notice  of 
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auch  order,  and  no  one  appearing  for  the  relat- 
ors, now,  on  motion  of  Hawldna  K.  Jenldna, 
Esq.,  respondents'  attomey,  it  ia  ordered  that 
the  proceedings  be  dismissed  for  want  of  proft- 
eention. 


(U5  N.  C.  4M) 

liOTBLACB  T.  CARPBNTBE. 
(Bapreme  Court  of  Norlii  Carolina.     Dea  11, 
1894.) 
BsTOFPiii— What  CoNsriTAns. 
Defendant  In  an  action  to  establish  a 
boiMdary  is  not  estopped  from  denying  the  lo- 
cation as  claimed  by  plaintifF  because  a  sar- 
Teyor,  In  the  presence  of  defendant,  ran  the 
line,  in  accordance  with  a  deed  to  defendant, 
as  claimed  by  plaintifF. 

Appeal  from  superior  eoort,  Rutherford 
county;  Armfleld,  Judge. 

Action  by  W.  B.  Lovelace  against  Henry 
Carpenter  to  recover  land.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

JnsUce  *  Justice,  for  appellant  McBray- 
er  &  Durtuun,  for  appellee. 

AVBItY,  3.  After  examining  the  map,  to- 
gether with  fbe  deeds  offered,  we  can  un- 
derstand why,  in  the  unique  brief  of  de- 
fendant's counsel,  they  cite  no  authority  to 
negative  a  proposition  which  Is  itself,  as  the 
case  Is  stated  for  consideration,  supported 
nether  by  reason  nor  authority.  The  plain- 
tiff's title  to  the  land  in  controversy  depends 
upon  whether  he  can  establish  the  location 
•t  a  certain  pine  tree  at  a  certain  point,  some 
distance  further  north  than  the  location  con- 
tMtded  for  by  the  defendant,  and  also  wheth- 
er a  certain  dogwood  comer  Is  at  a  place  on 
Broad  river,  some  distance  northwest  of  that 
whlcJi  the  defendant  claimed  to  be  the  true 
location.  The  lloe  between  the  two  corners 
mentioned,  if  run  according  to  plalntltTs 
contention,  would  bo  locate  his  deeds  as  to 
include  the  land  in  dispute,  while  the  de- 
fendant insists  that  the  calls  of  some,  if  not 
all,  of  the  deeds  constituting  the  plaintiffs 
chain  of  title,  pass  so  far  south  as  not  to 
embrace  the  locus  in  quo  within  the  plain- 
tiff's boundary.  The  plaintiff  introduced  a 
grant  and  five  mesre  conveyances.  The  dis- 
puted line  Is  described  in  the  grant  as  run- 
ning north,  60  east,  in  four  of  the  mesne 
conveyances  am  running  north,  80  east,  but 
in  the  fifth  as  running  north,  70  east,  to  the 
birch  and  dogwood.  Several  witnesses  were 
examined  on  behalf  of  the  plaintiff,  and 
testified  to  facts  tending  to  show  where  the 
disputed  line  and  comers  were,  when  plain- 
tiff put  In  evidence  a  deed  from  one  O.  P. 
Earl  and  wife  to  the  defendant,  dated  March 
15,  1878.  The  defendant  thereupon  testified 
on  his  own  behalf  that  he  was  present  six 
or  seven  years  after  the  execution  of  the 
deed  from  Earl  to  himself,  when  one  Davis, 
as  surveyor,  ran  the  calls  of  it  so  as  to  pass 
&loag  ibe  upper  line,  or  that  claimed  by  the 
plaiutlfT  aa  the  true  location  of  his  boundary. 
We  are  left  to  Infer,  without  any  explicit 
statement  to  that  effect,  that  the  defendant's 


deed  aiq;>eared  to  be  for  land  adjacent  to  that 
embraced  by  the  plaintiff's  deed,  the  location 
of  the  southern  boundary  of  which  depended 
upon  the  establishing  of  plaiutlfTs  northern 
boundary.  The  plaintiff,  upon  this  assump- 
tion, as  we  infer,  asked  the  court  to  Instmct 
the  Jury  that  the  defendant  was  estopped 
from  denying  that  plaintiffs  corner  was  locat- 
ed at  the  point  where  the  surveyor  Davis  ran 
the  defendant's  line  In  the  attempt  to  deter- 
mine the  dividing  line  between  them.  Wheth- 
er Davis  ran  the  true  line  or  not,  bis  running 
was  no  more  conclusive  upon  the  defendant 
of  the  controversy  as  to  location  than  was  the 
running  by  Watklns,  the  surveyor  appointed 
by  the  court  In  this  case,  of  any  one  of  the 
lines  in  making  his  survey.  It  is  not  an 
estopi>el  by  matter  of  record,  because  there 
Is  no  evidence  of  a  judgment  In  any  former 
suit  Iietween  the  parties  affecting  the  mat- 
ter In  controversy  here.  Tbe  deed  of  Earl 
to  the  defendant  Is  not  executed  by  the 
plaintiff  or  any  one  in  privity  with  him,  but 
to  him.  Estoppel  in  pals  ia  the  only  remain- 
ing kind  of  estoppel  known  to  the  law.  1 
Herm.  Ex'ns,  p.  1.  Though  It  may  not  seem 
necessary  to  do  so,  we  will  refer  to  the  text 
books  where  the  nature  of  this  third  species 
of  estopi>el  is  explained,  to  show  that  there  ia 
no  aspect  of  the  testimony  in  which  the  de- 
fendant is  precluded  from  setting  up  title  to 
the  land  in  controversy,  on  the  ground  that 
his  conduct  has  misled  the  plaintiff,  and 
placed  him  in  such  a  position  that  he  must 
suffer  injury  if  the  defendant  is  allowed  to 
claim  the  disputed  land.  2  Herm.  Ex'ns,  {{ 
967,  970,  et  seq.    Judgment  affirmed. 


(115  N.  C.  730) 
STATE  et  al.  v.  PARSONS. 
(Supreme  Court  of  North  Carolina.     Dee.  4, 

1894.) 
Bastabdt— Patment  of  Au/iwANCs  —  BaroBoa- 

MSMT— DiSCBAKQB  OF  INSOLVENT — WbO  MAT 

Object — Pboceddbb— Exemptiosb. 

1.  The  obligation  of  the  defendant  in  a 
bastardy  proceeding  to  pay  the  allowance  to 
the  mother  fixed  by  Code,  {  35,  is  a  duty  im- 
posed by  the  state,  which  it  may  enforce  under 
its  civii  Jurisdiction,  although  such  allowance 
must  be  paid  directly  to  the  mother. 

2.  Under  Code,  g  2948,  providing  that  ev- 
ery "creditor"  opposing  the  insolvent's  ^a- 
charge  may  suggest  fraud,  a  mother  to  whom 
an  allowance  has  been  made  in  bastardy  is  a 
creditor  of  the  father  of  her  child,  and  may 
suggest  fraud  in  answer  to  his  petition  for  dis- 
charge. 

3.  Code,  I  2967,  In  which  the  putative  fa- 
ther of  a  bastsrd  is  declared  entitled  to  be 
discharged  from  prison  "upon  complying  with 
this  chapter"  (2  Code  1883,  c.  27,  on  "Insolvent 
Debtors  ),  anihorizes  a  defendant  found  to  be 
the  father  of  a  bastard  to  file  a  petition  for 
such  discharge. 

4.  When  defendant  in  bastardy  has  been 
ordered  to  pay  a  fine  and  an  allowance  to  the 
mother,  under  Code,  §  35,  no  one  bnt  the  state 
can  suggest  fraud  as  to  the  fine  and  costs,  in 
answer  to  defendant's  petition  for  discharge 
filed  under  Cede,  i  2042,  relating  to  Insolrent 
debtors. 

5.  Whore  the  mother  of  a  bastard  suggests 
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fmnd  in  answer  to  the  father's  petition  for  dis- 
charge, the  Jndge  of  the  saperior  court  has  no 
power  to  make,  at  chambers,  in  a  connty  other 
than  that  where  the  issue  is  pending,  any  order 
prejadicial  to  the  mother's  rights  or  interest, 
withont  her  consent. 

6.  As  to  the  debt  created  by  Code,  i  85, 
providing  that  tlie  father  of  a  I>a8tard  -shall  pay 
an  aiiowance  to  the  mother,  snch  father  is  not 
entitled  to  the  constitutional  exemption  of  $oOO. 

Appeal  from  superior  court,  Wlllces  county; 
Whltaker,  Judge. 

Prosecution  by  the  state  and  Maggie 
Ohurch,  prosecatrlz,  against  M.  A.  Faraons, 
fw  bastardy.  Defendant  was  convicted,  and 
petitioned  for  his  discharge.  Judgment  for 
defendant,  and  the  state  and  Maggie  Cburch 
appeal.     Reversed. 

The  Attorney  General,  for  tbe  State. 

AVERT,  3.  The  judgment  In  the  original 
bastardy  proceeding  was  that  the  defendant 
pay  a  fine  of  $10,  an  allowance  to  the  mother 
of  the  bastard  child,  and  costs.  In  accordance 
with  the  provisions  of  section  86  of  the  Code. 
Prior  to  the  enactment  of  section  2,  c.  92, 
Laws  ISTB,  which  was  brought  forward  in 
the  section  of  the  Code  referred  to,  the  law 
(Battle's  Revlsal,  e  9,  I  4;  Rev.  Code,  c.  Vt, 
I  4)  had  provided  that,  on  the  finding  of  an 
issue  of  bastardy  against  him,  the  putative 
father  should  "stand  charged  with  the  main- 
tenance thereof,  as  the  court  may  order."  In 
State  T.  Cannady,  78  N.  C.  639,  It  was  held 
that  the  Judgment  for  the  flue  and  costs  was 
not  a  debt,  but  both  were  Imposed,  In  the 
exerdse  of  the  police  power,  in  order  to  pro- 
vide for  the  child.  State  v.  Manuel,  4  Dev.  & 
B.  20.  In  a  later  case  (State  v.  Burton,  113 
N.  0.  669, 18  a  B.  657,  approved  In  Myers  v. 
Stafford,  114  N.  C.  234,  19  S.  E.  7<»),  it  was 
held  that  the  flue  Imposed  by  the  act  of  1879 
made  the  proceeding  In  bastardy  a  criminal 
action,  but  with  the  provision  that  upon  con- 
viction an  allowance  might  be  imposed  as  a 
police  regulation,  as  well  as  the  fine  by  way  of 
punishment  for  the  ciimlnal  offense.  The 
common  practice  under  the  act  of  1814  (chap- 
ter 12,  i  4,  Rev.  Code;  chapter  9,  {  4,  BatUe's 
Revisal),  wtien  the  defendant,  upon  the  find- 
ing of  the  Issue  against  him,  stood  charged, 
etc.,  was  to  impose  an  allowance  of  $60,  to  be 
paid,  either  in  bulk  or  in  installments.  Into 
court,  and  by  the  derk  to  the  mother,  for  the 
maintenance  of  the  bastard.  While  the  law, 
where  the  allowance  is  paid  without  objec- 
tion or  resistance,  operates  as  did  the  prac- 
tice under  the  former  statute,  its  language  Is 
materially  different.  In  that  It  fixes  definitely 
the  sum  to  be  paid,  and  in  that  the  payment  is 
made  by  the  clerk  to  the  mother  In  obedience 
to  the  terms  of  the  statute  Itself,  and  not  In 
accordance  with  the  order  of  the  court,  as 
was  formerly  the  usual  course.  But  tbe  legal 
obligation  on  tbe  part  of  a  defendant  in  a 
bastardy  proceeding  is  not  the  less  a  duty  im- 
posed by  the  state,  as  distinguished  from  a 
debt  arising  out  of  contract,  because  the  al- 
lon-uncc  is  now  paid,  under  tbe  terms  of  the 


law.  directly  to  tbe  woman.  Instead  of  to  the 
derk,  to  be  disbursed  by  talm,  under  the  order 
of  the  court,  to  her,  as  the  natural  guardian  of 
tbe  child. 

On  the  other  hand,  a  creditor  Is  "one  to 
whom  money  is  due"(Webst.  Did),  and  the 
mother  to  whom  an  allowance  has  already 
been  dedored  due  and  payable  is  not  taken 
oat  of  the  definition  because  the  money  must 
pass  into  her  hands  with  a  moral  trust  or 
obligation  to  apply  It  for  tbe  maintenance  of 
the  bastard.  If  she  was  a  creditor,  and  be 
was  her  debtor,  then,  unquestionably,  sbe 
bad  the  right  to  file  an  affidavit  soggestiiig 
fraud,  under  section  2948  of  the  Code,  In  an- 
swer to  bis  petition,  and  to  demand  that  an 
issue  of  fraud  should  be  framed  for  trial  in 
the  superior  court,  under  section  2947.  Tbe 
subsequent  section  (2967),  In  which  the  puta- 
tive father  of  a  bastard,  and  "every  person 
committed  for  fine  and  cost  of  any  criminal 
prosecution,"  are  declared  entitled  to  be  dis- 
charged from  prison  "upon  complying  with 
this  chapter,"  was  manifestly  Intended  to  be 
construed  as  permitting  a  defendant  convicted 
In  a  criminal  proceeding,  or  found  to  be  the 
father  of  a  bastard  child,— the  proceeding  In 
bastardy  being,  when  that  act  was  {Missed 
(Laws  1868-69,  c.  162,  {  26),  one  entered  on 
the  dvll.  Instead  of  the  criminal,  side  of  the 
docket,— to  file  a  petition  before  the  derk. 
designating  the  time  when  he  wished  to  apply 
for  discharge.  The  petitioner,  under  that  sec- 
tion, prior  to  the  passage  of  the  act  of  187% 
owed  tbe  duty  to  the  state  to  pay  fine,  costs, 
and  allowance,  but  was  not  a  debtor,  and 
therefore  was  entitled,  as  a  matter  of  right, 
to  be  discharged,  upon  filing  his  petition,  and 
showing  himself  to  be  an  "Insolvent,"  within 
the  legal  Import  of  tbe  term,  from  all  obliga- 
tion to  pay  the  allowance,  as  well  as  fine  and 
cost  When,  however,  the  act  of  1879  gave 
rise  to  the  relation  of  creditor  and  debtor  be- 
tween the  convicted  father  and  the  motber  oC 
the  bastard,  tbe  result  was  that,  as  to  the 
fine  and  costs  in  the  newly-created  criminal 
action,  the  petitioner  could  dalm  bla  dia- 
charge  without  question  or  interference  on 
the  part  of  any  person  not  representing  tbe 
state  in  an  official  capadty;  but  as  to  the  al- 
lowance, which  became  a  debt  eo  instant! 
that  the  order  of  tbe  court  dedared  It  due  and 
payable  to  the  motber,  the  defendant,  like  any 
other  debtor,  might  be  compelled  to  meet  a 
suggestion  of  fraud  preliminary  to  the  grant- 
ing of  an  order  rdeaslng  him.  The  defend- 
ant here  was  entitled  to  an  order  of  discbarge 
as  to  tbe  fine  and  costs,  with  which  the  motb- 
er had  no  concern,  but  not  as  to  tbe  aiiowance 
due  her,  exc^t  in  tbe  way  provided  for  all 
other  debtors.  Upon  the  filing  of  her  affi- 
davit, an  Issue  was  raised  (Code,  i  2919). 
which  should  have  been  entered  upon  tbe 
"trial  docket  of  the  superior  court,"  and  al- 
lowed to  "stand  for  trial  as  other  causes." 
Obviously  the  Judge  could  not  order  bis  dis- 
cbarge as  to  tbe  allowance  to  the  mother, 
when  the  Issue  was  still  pending;   and  the 
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defendant's  right  to  demand  release,  aa  tn 
tbat  debt  to  her,  was  dependent  upon  the  find- 
ing of  the  Jury  thereon.  Nor,  If  the  law 
recognized  the  mother  of  the  bastard  as  a 
party,  was  be  empowered,  without  her  assent 
to  bis  bearing  the  motion  then  and  there,  to 
make,  at  chambers,  and  In  a  county  other 
than  that  where  the  issue  was  awaiting  trial, 
any  order  prejudicial  to  ber  rights  or  Inter- 
est Bynum  y.  Powe,  97  N.  0.  374,  2  8.  B. 
170.  Had  the  motion  for  discharge  been 
made  at  a  regular  term  of  the  court,  and 
when  the  complainant  was,  or  had  construct- 
ive notice  to  be,  present,  action  upon  It  must 
hare  been  postponed  till  after  the  trial  of  the 
issue. 

It  will  be  conceded  that  the  fine  and  im- 
prisonment do  not  constitute  a  debt,  and  that 
It  is  competent  for  the  legislature  to  fix  the 
limit  of  exemption,  when  prisoners  are  held  in 
default  of  payment  of  the  one  or  the  oth- 
er, either  at  $300,  or  a  smaller  sum.  State 
T.  Davis.  82  N.  C.  610;  State  r.  Burton,  supra. 
The  act  of  1881  amended  the  oath  prescribed 
for  Insolvents  by  the  act  of  1S69  (BatUe's 
Revlsal,  c.  60,  {  31),  and  which  was  construed 
in  State  v.  Davis,  supra,  by  inserting  "$50"  as 
the  allowance  over  and  above  "such  an  ex- 
emption as  may  be  allotted  by  law."  But  by 
section  2972  of  the  Code  an  oath  that  the 
defendant  was  not  worth  $50  "in  any  worldly 
substance  in  debts,  money,  or  otberwlse" 
(not  above  exemptions),  was  required  in  all 
eases.  In  Burton's  Case,  supra,  this  oath 
was  administered  to  the  defendant;  and  it 
seems  to  be  settled  that,  as  to  the  discharge 
from  Imprisonment  for  fine  and  costs,  it 
was  within  the  pm^ew  of  the  legislative 
power  to  80  limit  the  exemption  to  the  sum  of 
$50  where  the  application  is  for  discharge 
from  imprisonment  for  n<»payment  of  fine 
and  costs.  But  it  may  have  been  contended, 
and  doubtless  was  on  the  hearing  below, 
that.  If  the  allowance  was  not  a  debt  due  to 
the  mother,  only  the  chairman  of  the  board 
•f  county  commissioners,  or  some  officer  In- 
terested in  the  fee  bill  (under  section  2973), 
oonld  suggest  fraud,  and  raise  an  issue, 
wbUe,  if  she  was  a  creditor,  the  defendant 
^as  entitled  to  an  exemption  of  $500,  by 
virtue  of  the  constitution.  We  concede  the 
soundness  of  the  former,  but  not  of  the 
latter,  of  the  two  propositions  stated.  The 
allowance  is  a  debt  due  to  the  mother.  In 
tlie  sense  that.  In  accordance  with  the  pro- 
▼fsions  of  the  statute,  the  court  has  or- 
dered it  to  be  paid  to  her,  to  be  used  for 
ttie  maintenance  of  the  bastard.  The  money 
Intended  for  the  support  of  the  child  might 
bave  been  made  payable  to  the  overseer  of 
tlie  i>oor,  as  the  disbursing  agent  of  the  coun- 
ty and  of  the  state,  for  which  the  county  is 
t>nt  an  agency,  and  he  would  thus  have  be- 
oome  a  creditor  io  his  official  capacity,  in 
ttae  sense  that  the  mother  is;  but  the  state 
wonld  not  have  abdicated  its  right  to  enforce 
the  payment  of  a  sum  exacted  by  its  order 
trom  the  defendant,  xmder  Its  civil  Jarlsdie- 
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tiota,  in  providing  for  the  present  siipi>ort  ot 
the  child.  State  v.  Giles,  103  N.  C.  396,  0  S. 
E.  433.  The  chairman  of  the  board  of  coun- 
ty commissioners  has  the  power,  in  such  cas- 
es, to  object  to  releasing  a  prlaoner  from  the 
payment  of  fine  and  costs,  and  to  raise  an  is- 
sue of  fraud,  and  the  mother  may  make  sim- 
ilar suggestions,  on  oath,  in  reference  to  the 
allowance;  but  still  the  court,  "In  the  exer- 
cise of  a  power  to  compel  obedience"  to  its 
own  orders  (State  v.  Giles,  supra),  might 
have  imprisoned  the  defendant  In  the  coun- 
ty Jail  for  a  definite  and  reasonable  time,  and, 
under  the  express  authority  of  section  38  of 
the  Code,  the  defendant  might  have  been 
sentenced  to  the  workhouse  for  a  term  not 
exceeding  one  year.  State  v.  Burton,  supra. 
The  defendant,  as  there  was  no  issue  made 
by  the  chairman  of  the  board  of  commission* 
ers,  or  by  any  officer  claiming  a  fee,  could 
rightfully  claim  to  tie  released  from  prison  on 
account  of  the  fine  and  costs,  and,  but  for  the 
suggestion  of  the  mother,  it  would  hare  been 
the  duty  of  the  clerk  to  discharge  him.  State 
V.  Burton,  supra. 

In  making  any  order  at  cliambers,  when 
the  Issue  stood  for  trial,  without  consent,  and 
especially  in  ordering  the  clerk  to  release  the 
defendant  on  his  taking  the  oath  prescribed, 
there  was  error.  Let  this  opinion  be  certi- 
fied, to  the  end  that  the  issue  raised  by  the 
affidavit  may  be  tried  In  the  superior  court  at 
Wilkes  county.    Judgment  reversed. 


aiS  N.  C.  780) 

STATE  V.  CROOK. 

(Supreme  Court  of  Nortb  Carolina.     Dee.  11, 

1894.) 

CbIMIXAI.  LitW— SuSFENglOK  OV  SsKTBHOS. 

Where  sentence  is  suspended  against 
two  convicted  perhons  on  the  condition  that  one 
of  them  pay  ah  the  costs  of  the  case,  and 
such  person  pays  bat  part  of  the  costs,  the  pre- 
siding judge  jaay  impose  the  snspended  sen- 
tence, though  sach  defendant  bad  already  beea 
committed  to  Jail  for  default  of  payment  of 
such  costs. 

Appeal  from  saperlor  court,  Union  connty: 
Bynum,  Judge. 

Leroy  Crook  and  another  were  convicted 
for  making  an  affjray  with  deadly  weapona 
Judgment  was  snspended  against  defend- 
ant Crook  on  condition  that  he  pay  all  the 
costs  in  the  ease.  Defendant  having  paid 
but  part  of  the  costs,  the  presiding  Judge 
ordered  him  to  be  committed  to  the  connty 
Jail  for  six  months.  From  this  Judgmwt, 
defendant  api>eals.    Affirmed. 

The  defendant  Crook  pleaded  guilty,  anf. 
the  defendant  Qurley  stated  In  open  court 
that  be  wonld  no  longer  contend  against 
the  state,  and  upon  the  motion  of  the  so- 
licitor the  conrt  made  the  following  order: 
"Judgment  suspended  against  both  defend- 
ants upon  the  payment  by  the  defendant 
Crook  of  all  the  costs  of  the  case,  to  be 
taxed  by  the  clerk  of  this  court''  The  de- 
fendant Crook  was  given  time  to  pajr  the 
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eosli^  and  was  required  to  glye  bond  for 
his  personal  appearance  at  the  next  term 
of  this  court;  said  bond  being  renewed  from 
time  to  time  In  order  that  the  defendant 
Crook  could  the  more  easily  pay  said  costB, 
which  waa  a  very  large  amoiuit  The  de- 
fendant 80  appeared  at  the  said  term  of 
said  superior  conrt,  and  so  renewed  his 
bond  from  time  to  time  until  August  term, 
1894,— the  present  term  of  said  court,— be- 
gun and  held  on  the  20th  day  of  August, 
1894,  to  and  Including  the  Ist  day  of  Septem- 
ber, 1804,  when  the  defendant  Crook  came 
Into  court  on  the  first  day  of  said  term,  It 
being  the  20th  day  of  the  said  month  of 
Augrust,  1894,  and  stated  to  the  conrt  that 
be  had  paid  part  of  said  bill  of  cost,— some 
960  or  $70;  none  of  the  court  costs  or  state's 
witnesses,  except  solicitor's  fee  of  $8,  which 
was  paid  by  defendant  Crook.  Thereupon, 
his  honor,  B.  W.  Winston,  judge  presiding, 
upon  motion  of  the  solicitor,  placed  the 
defendant  Leroy  Crook  In  the  custody  of 
the  sheriff  of  the  said  county  of  Union. 
That  the  sheriff  committed  the  defendant 
Crook  to  the  common  Jail  of  said  county, 
where  the  said  defendant  remained  until 
Saturday,  the  Ist  day  of  September,  1894, 
the  same  being  the  last  day  of  said  two- 
weeks  term  of  said  superior  court,  and  the 
12th  day  that  said  Crook  had  been  in  said 
county  Jail,  when  his  honor,  R.  W.  Win- 
ston, Just  before  court  adjourned  for  the 
term,  had  the  defendant  Crook  brought  Into 
court,  and  adjudged  that  he  be  confined 
In  the  common  jail  of  said  county  for  six 
months,  with  leave  to  the  commissioners 
to  hire  him  out,  he  not  having  paid  or  ar- 
ranged the  said  costs.  To  which  judgment 
the  defendant  Crook  excepts,  and  appeals 
to  the  supreme  court,  and  assigns  as  error 
the  ruling  of  his  honor  and  the  judgment 
ot  said  conrt:  (1)  That  the  former  order 
or  Judgment  of  the  court,  made  In  Febru- 
ary, 1892,  that  the  defendant  Crook  pay  all 
the  costs  in  this  case,  including  the  costs  of 
his  codefendant,  Gurley,  was  a  judgment 
of  the  court  against  the  defendant  Crook; 
and  the  judgment  having  been  performed 
in  part,  to  wit,  a  payment  of  a  part  of  the 
costs,  It  was  no  longer  In  the  power  of  the 
court  to  change  said  judgment,  and  Im- 
prison the  defendant  (2)  That  the  defend- 
ant having  stated  to  the  court  that  he  was 
unable  to  pay  the  balance  of  said  bill  of 
costs,  and  the  conrt  having  ordered  the  de- 
fendant into  tiie  custody  of  the  sheriff,  said 
order  was,  by  Implication,  a  Judgment  of 
Hie  court,  and  an  order  to  the  sheriff  to 
Imprison  the  defendant  until  the  costs  were 
paid,  or  he  be  discharged  according  to  law; 
and  the  defendant  Crook,  having  been  In 
Jail  12  days  of  the  20  or  30  days  necessary 
to  remain  In  Jail  to  be  discharged  under 
the  Insolvent  debtor's  law,  had  thereby  ex- 
ecvted  a  part  of  this  Judgment,  and  It  was 
no  longer  In  the  poww  of  Ou  conrt  to 
change  tlie  Judgment  In  &  manner  to  make 


It  more  harsh.  That  the  court  committed 
error  as  pointed  out  In  Nos.  1  and  2,  mm 
above.  Defendant  Leroy  Crook  prayed  an 
appeal  to  the  supreme  court 

F.  H.  Whltaker,  Jr„  for  appellant  Tb« 
Attorney  Oeneral,  for  the  State. 

AVERT,  J.  The  practice  of  making  an 
order,  where  defendants  are  convicted  or 
submit  on  a  criminal  charge,  that  the  Judg- 
ment be  suspended  upon  the  payment  of  the 
costs,  is  one  that  seems  to  be  somewhat 
peculiar  to  our  own  courts;  but  It  must  be 
admitted  tliat  its  adoption  has  proved  very 
salutary,  both  in  bringing  about  the  refor- 
mation of  petty  offenders,  and  in  the  8ni>- 
presslon,  especially  of  certain  classes,  of 
offensea  The  exercise  of  this  discretionary 
power  has  not  heretofore  been  questioned, 
and  the  beneficial  effects  of  Its  Judicious 
use  have  been  made  so  manifest  as  to  com- 
mend it  both  to  the  Judges  and  the  people. 
We  search  In  vain  for  direct  authority,  em- 
anating from  the  courts  of  other  states,  to 
aid  us  in  determining  the  precise  meaning 
of  such  orders,  because  It  has  not  been  the 
practice  to  make  them  elsewhere  In  the 
same  way.  The  order  Is,  in  effect,  a  final 
Judgment  for  the  whole  or  a  certain  propoi^ 
tion  of  the  costs  Incurred  In  the  prosecu- 
tion of  the  charge,  but  a  suspension  of  the 
sentence  of  fine  or  Imprisonment,  either 
generally  and  Indefinitely,  or  till  some  spec- 
ified term  of  the  conrt  We  cannot  under- 
stand how  the  rights  of  a  defendant  are 
Infringed,  or  his  Interests  prejudiced,  by 
allowing  him  to  escape  for  the  present  upon 
a  partial  judgment  tor  the  costs,  and  sus- 
pending the  motion  or  prayer  for  further 
punishment,  instead  of  subjecting  him  Im- 
mediately to  such  fine  or  Imprisonment  as 
his  own  criminal  conduct  has  made  him 
liable  to  suffer.  In  civil  canses  this  court 
has  approved  the  practice  of  granting  a 
writ  of  restitution,  on  appeal,  to  one  wrong- 
fuUy  dispossessed  of  land  under  a  Justice's 
Judgment  and  by  the  same  order  retain- 
ing the  case  till  witnesses  could  be  sum- 
moned, and  the  damages  growing  out  of  the 
wrongful  ejection  assessed.  Lane  v.  Mor- 
ton, 81  N.  C.  38.  We  might  adduce  other 
instances  In  which  one  branch  of  a  contro- 
versy has  been  finally  disposed  of  while 
other  matters  In  dispute  have  been  retained 
to  await  further  investigation  preliminary 
to  Judgment,  but  It  is  needless  to  do  so. 

It  is  familiar  learning  that  a  court  may 
suspend  the  judgment  over  a  criminal  In  toto 
until  another  term,  but  has  no  power  to  Im- 
pose two  sentences  for  a  single  offense,  as  by 
pronouncing  Judgm^it  under  one  count  In 
an  Indictment  and  reserving  the  right  to 
punish  under  another  count  at  a  subsequent 
term,  ot  by  Imposing  a  fine,  and  at  a  later 
term  superadding  lmpria(Miment  State  v. 
Bay,  50  Iowa,  620;  State  v.  MlUer,  6  Baxt 
013;   State  t.  Watson,  06  Mo.  411,  8  &  W. 
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3S3;  People  y.  Fdlz,  45  Cal.  163;  Ttrarman 
7.  State.  54  Ark.  120,  15  S.  W.  84;  Whart 
Or.  PL  &  Pr.  9  013;  Whitney  v.  State,  6  Lea, 
247.  Tbe  Judgments,  orders,  amd  decrees  of 
a  court,  aa  a  general  rule,  are  under  Its  con- 
trol and  subject  to  modification  during  the 
term  at  which  ther  are  entered;  bnt  where 
a  defendant  has  undergone  a  part  of  the 
punishment  the  sentence  cannot  be  revoked, 
and  another,  except  In  diminution  or  mitiga- 
tion, substituted  for  It,  because  he  would  be 
twice  placed  In  Jeopardy,  and  twice  subject- 
ed to  punishment,  for  the  same  offense. 
State  V.  Warren,  92  N.  C.  825;  Ex  parte 
Laaige,  18  WaU.  163.  The  punishment  which 
the  conrts  are  prohibited  from  Inflicting  twice 
Is  nsnally  flne  or  imprisonment,  now  that 
corporal  punishment  is  inflicted  only  in  a 
few  offenses,  of  a  character  more  serious 
than  that  of  which  the  defendant  was  coo- 
Tlcted.  State  v.  Burton,  113  N.  C.  662,  18  S. 
B.  657;  1  Bish.  Or.  Law,  {  940.  But  Costa 
neither  constitute  a  part  of  the  relief  in  civil 
actions  (4  Am.  &  Bng.  Bnc.  Law,  p.  313,  and 
note),  nor  of  the  pimlshment  in  criminal  pros- 
ecutions, though  the  luyment  of  them,  or  a 
proposition  to  pay,  may  be  considered  in  mit- 
igation of  sentence  by  the  court.  The  pay- 
ment of  costs  is  regulated  by  our  statute 
(Oode,  §  1211),  which  provides  that  every  per^ 
son  convicted,  or  confessing  himself  guilty  or 
submitting  to  the  court,  shall  pay  the  costs 
of  the  prosecution,  and  the  legal  effect  of 
a  conviction  and  Judgment  is  to  vest  the 
right  to  the  costs  in  those  entitled  to  them; 
but,  where  a  flne  is  imposed,  It  is  due  to  the 
state,  and  is  remitted  by  a  pardon  granted 
by  the  govornor.  State  v.  Mooney,  74  N.  0. 
99.  The  right  of  the  officers  to  recover  costs 
in  the  name  of  the  state  is  a  mere  inci- 
dental one,  arising  out  of  the  conviction  un- 
der the  provisions  of  our  statute;  and  the 
Judgment  for  them,  as  we  have  seen,  vests 
the  claim  in  the  officers  to  whom  they  are 
due.  The  order  for  the  payment  of  them  is 
no  more  a  part  of  the  punishment  proper 
than  that  to  pay  an  allowance  and  costs  on 
conviction  in  bastardy;  but  In  both  cases  the 
legislature,  in  the  exercise  of  the  police  pow- 
ers of  the  state,  has  provided  for  the  protec- 
tion of  the  public  by  making  a  defendant  lia- 
ble to  imprisonment,  as  an  inducement  to  the 
payment  of  such  costs  or  aUowamce.  State  v. 
Burton,  at  page  659, 113  N.  O.,  and  page  657, 
18  S.  B.;  Myers  v.  Stafford,  114  N.  C.  234,  19 
S.  E.  764;  State  v.  Parsons  (decided  at  this 
tenn)  20  S.  E.  511.  In  Com.  v.  Dowdlcan's 
Bail,  115  Mass.  136,  we  find  a  recognition  of 
the  principle  we  have  stated  In  the  long-con- 
tinued practice  of  the  courts  of  that  state, 
which  eventually  (in  1865  and  1869)  received 
the  sanction  of  the  legislature.  The  court 
said:  'It  has  long  been  a  common  practice 
in  this  commonwealth,  after  verdict  of  guilty 
in  a  criminal  case,  when  the  court  is  satis- 
fled  that  by  reason  of  extenuating  chxnun- 
stances,  or  the  pendency  of  a  question  of  law 
in  a  Hke  case  before  a  higher  court,  or  other 


sufficient  cause,  public  Justice  does  not  re- 
quire an  Immediate  sentence,  to  order,  with 
the  consent  of  the  defendant  and  of  the  attor- 
ney for  the  commonwealth,  and  upon  such 
terms  as  the  court.  In  its  discretion,  may  im- 
pose, that  the  indictment  be  laid  on  file.  *  *  * 
Such  an  order  is  not  equivalent  to  a  final 
Judgment,  or  to  a  nolle  prosequi  or  discon- 
tinuance, by  which  the  case  is  put  out  of 
court,  but  is  a  mere  suspending  of  active  pro- 
ceedings in  the  case,  which  dispenses  with 
the  necessity  of  entering  formal  continuances 
upon  the  docket,  and  leaves  it  within  the 
power  of  the  court  at  any  time,  upon  the 
motion  of  either  party,  to  bring  the  case  for- 
ward, and  pass  any  lawful  order  or  Judgment 
thereon.  Neither  the  order  laying  the  Judg- 
ment on  file,  nor  the  payment  of  costs,  there- 
fore, entitled  the  defendant  to  be  finally  dis- 
charged." It  thus  appears  that,  nnder  the 
name  of  "laying  the  Indictment  on  ffle,"  the 
courts  of  that  state  accomplished  the  same 
result  attained  here  by  suspending  Judg- 
ment Such  ordCTS  are  not  prejudicial,  but 
favorable,  to  defendants,  in  that  punishment 
is  postponed,  with  the  possibility  of  escaping 
it  altogether;  and  it  Is  presumed  that  the 
party  adjudged  guilty  is  present  and  assent- 
ing to,  if  not  aslilng  for,  such  ordera  Gibson 
v.  State,  68  Mlsa  241,  8  South.  329.  If  the 
payment  of  the  costs  constitutes  no  part  of 
the  punishment,  as  was  held  by  the  supreme 
court  of  Massachusetts,  and  by  the  court  of 
Mississippi  in  Gibson's  Case,  supra,  as  well 
as  by  the  supreme  court  of  Florida  In  Ex 
parte  Williams,  26  Fla.  810,  8  South.  425,  then 
the  payment  of  a  portion  of  it  by  the  defend- 
ant is  not  undergoing  or  performing  a  part 
of  the  sentence,  and  does  not  bring  this  case 
within  the  principle  announced  In  State  v. 
Warreu  and  Ex  parte  Lange,  supra.  Baster- 
llng  V.  State,  35  Miss.  210. 

It  Is  conceded  that  when  the  court  couples 
with  the  payment  of  the  costs  any  Judgment 
that  might  have  constituted  a  part  of  a  sen- 
tence, as  that  a  public  nuisance  be  abated, 
in  case  of  conviction  for  creating  it,  the  pow- 
er of  the  court  is  exhausted  In  its  rendition, 
and  the  suspension  of  Judgment  is  deemed  to 
have  been  ordered  on  condition  of  the  per- 
formance of  such  requirement  State  v.  Ad- 
dy,  43  N.  J.  Law,  113;  Gibson  v.  State,  supra. 
But  the  susx)«i8lon  of  the  Judgment  upon 
the  payment  of  the  whole  of  the  costs  by 
one  of  the  two  defendants  in  this  case, 
including  the  solicitor's  fee  due  from  his 
codefendant,  and  the  actual  payment  of 
both  fees  taxed  for  the  prosecuting  offi- 
cer, falls  to  bring  it  within  the  principle 
announced  in  Addy's  Case,  supra,  since 
the  adjudication  that  such  couefendant  pay 
his  own  fee,  as  a  part  of  the  costs,  would 
have  constituted  no  part  of  his  punishment, 
and  wuen  added,  as  a  part  of  the  costs,  to 
defendant's  bUl,  Inflicts  no  punishment  on 
him.  The  court  merely  suspended  Judgment 
on  the  condition  of  paying  the  costs  of  the 
other  defendant,  as  well  as  his  own,  as  a 
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put  of  the  terma  upon  which  the  favor  of 
the  postponement  was  granted,  as  It  is  the 
practice  to  do  on  conrictlon  In  such  cases. 
Gibson's  Case,  supra. 

It  has  always  been  the  practice  In  onr 
courts,  so  far  as  we  can  ascertain,  where  the 
Judgment  for  costs  Is  rendered  in  the  same 
order  of  the  court  which  Imposes  the  sen- 
tence, to  leave  the  exact  amount  of  the  costs 
to  be  taxed  by  the  clerk,  and,  under  the  act 
of  1S79,  to  be  revised  by  the  Judge.  The 
practice  under  that  act  was  to  revise  the 
bills  of  costs  at  chambers,  and  It  seems  nei- 
ther to  have  been  contemplated  by  the  courts 
Dor  by  the  legislature  that  costs  in  a  criminal 
action  constituted  a  part  of  the  punishment 
for  the  offense,  and  that  the  party  convicted 
might  consequently  claim  the  right  to  such 
notice  as  would  enable  him  to  be  present 
when  the  court  should  adjudge  what  amount 
was  due.  "Where  the  defendant  is  found 
guilty,  and  the  court  pronounces  Judgment 
that  he  pay  a  fine,  and  stand  committed  until 
it  be  paid,  the  imprisonment  is  no  part  of  the 
punishment,  but  only  a  mode  of  enforcing 
payment  of  the  fine."  1  Arcbb.  Cr.  Pr.  & 
Pi.  (Pom.  Ed.)  p.  5S0;  Son  v.  People,  12 
Wend.  344.  The  same  principle  applies  where 
he  is  committed  during  a  term  for  nonpay- 
ment of  a  Judgment  for  costs,  like  that  in 
this  case,  and  is  brought  before  the  Judge  dur- 
ing the  same  term  on  the  prayer  of  the  solic- 
itor for  Judgment.  The  court,  in  such  cases, 
orders  the  defendaint  to  be  committed  by  way 
of  inducement  to  pay  the  costs.  If  the  order 
prove  ineffectual.  It  becomes  optional  with 
the  court  whether  he  shall  be  allowed  to  re> 
main  in  prison,  and  rid  himself  of  responsi- 
bility for  costs  by  taking,  at  the  proper  time, 
tiie  insolvent  debtor's  oath,  or  whether  he 
shall  be  brought  to  the  bar  of  the  court,  and 
subjected  to  the  sentraice  which  still  remains 
suspended  over  him.  An  order  of  commit- 
ment, whether  for  nonpayment  of  fine  and 
costs,  or  costs  only,  can  be  modified  during 
the  term  at  which  it  la  entered  (Burton's 
Case,  siipra),  because,  where  there  is  a  sen- 
t<Hice  to  pay  a  fine,  "its  execution"  does  not 
begin.  In  contemplation  of  law,  till  the  power 
of  modification  by  the  court  ends,  and  the 
committal  for  failure  to  discharge  costs  is 
treated  aa  an  effort  to  enforce  the  payment, 
till  the  same  period.  The  rule  is  different 
where  the  coiu't  sentences  a  prisoner,  as  a 
part  or  the  whole  of  its  Judgment,  to  a  term 
of  imprisonment  in  the  common  Jail,  and  he 
Is  Immediately  committed  to  prison.  In  such 
cases  he  is  not  Incarcouted  for  failure  to  pay, 
or  to  enforce  payment  of,  fine  and  coats,  but 
Is  deemed,  from  the  day  of  his  commitment 
to  the  expiration  of  the  term,  to  be  undergo- 
ing hlB  sentence.  Upon  the  expiratloa  of  his 
term,  be  may  still  pay  fine  and  costs  im- 
posed in  addition  to  imprisonment,  but  on  his 
failure  to  do  so  the  law  holds  him  to  be  still 
committed  for  the  statutory  period,  and  until 
he  shall  comply  with  the  requirements  of  the 
statute.     State  r.  Parsoas  (decided  at  this 


term)  20  B.  B.  Bll.  We  think,  therefore,  that 
there  was  no  error  in  the  ruling  of  the  eonrt 
bdow,  and  its  Judgment  is  affirmed. 


CllS  N.  C.  415) 

NEAOI/B  V.  HAIili  et  al. 

(Supreme  Court  of  NorVh  Carolina.     De&  U, 
1894.) 

ASMixigTXXTOB  —  Death  bbfoxb  AcooumiKo  — 
Action  to  Rbcovbb  Assbts — Bt  Whom 
Maintainbd. 
Where  an  administrator  aella  land  of  the 
intestate  to  pay  debts,  and  dies  before  making 
his  final  account,  an  heir  of  the  intestate  oan- 
not  sue  the  legal  representatives  of  audi  a^ 
ministrator  for  proceeds  of  such  sale  alleged  to 
have  been  converted  by  the  administrator  be- 
fore his  deaith,  such  action  being  maintainable 
only  by  an  administrator  de  bonis  non  of  the 
estate  of  such  intestate.     Alexander  v.  Wolfe, 
88  N.  C.  398,  distinguished. 

Appeal  from  superior  court,  Oaston  coun- 
ty;  Boykin,  .Tndge. 

Action  by  W.  B.  Neagle  against  John  Hall 
and  others,  executors  of  the  estate  of  James 
D.  Hall,  deceased.  From  a  Judgment  for  de- 
fendants, plaintiff  appcala    Affirmed. 

Frank  I.  Osborne,  for  appellant. 


BURWELL,  J.  The  defendants  are  the  ex- 
ecutors of  the  will  of  James  D.  Hall.  He  was 
the  administrator  of  the  estate  of  J.  B.  Nea- 
gle, who  died  in  1865,  and  as  such  adminis- 
trator, under  an  order  of  court  duly  obtained, 
he  sold  the  lands  of  his  intestate  to  make  as- 
sets to  pay  debts.  This  was  done  in  1866. 
He  used,  It  is  alleged,  only  a  part  of  the  pro- 
ceeds of  the  sale  of  this  realty  in  the  payment 
of  debts,  and  died  In  1892  without  having 
filed  any  final  account  of  his  administration 
of  said  estate,  and  having  in  his  hands  abont 
12,720  of  said  proceeds  of  sale  of  land.  The 
plaintiff  avers  that  his  father  was  one  of  the 
two  heirs  at  law  of  J.  B.  Neagle,  and,  upon 
the  death  of  said  Neagle,  inherited  one  moie- 
ty of  his  land.  He  further  says  that  his 
father  died  in  1872,  leaving  the  plaintiff  and 
another  son  his  only  heirs,  and  that  the  lat- 
ter died  intestate  in  1883,  leaving  plaintiff  as 
his  only  heir.  He  seeks  In  this  action  to  re- 
cover of  the  defendant  execntws,  and  of  the 
sureties  on  the  administration  bond  of  their 
testator,  one-half  of  the  fund  arising  from  the 
sale  of  the  land  of  J.  B.  Neagle,  as  stated 
above,  which  was  In  the  hands  of  James  D. 
Hall  at  his  death.  To  the  complaint  contain- 
ing the  foregoing  averments,  the  defendants 
demurred,  insisting  that  this  action  could 
not  be  maintained  by  the  plaintiff,  the  admin- 
istrator de  bonis  non  of  J.  B.  Neagle  alone 
having  authority  to  receive  from  them  the 
money  so  alleged  to  have  been  In  their  testa- 
tor's handa  The  demurrer  was  sustained, 
and  the  plaintiff  appealed. 

No  one,  save  an  administrator  de  bonis  non, 
has  the  right  to  call  upon  the  defendant  exec- 
utors for  an  account  of  their  testator's  man- 
agement of  the  assets  of  the  estate  of  J.  B. 
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Neagle.  As  to  personalty,  this  Is  well  set- 
tled. LansdeU  y.  Winstead,  76  N.  0.  866; 
Ham  y.  Kornegay,  85  N.  0.  119;  Merrill  y. 
MerrlU,  92  N.  G.  657.  If  the  allegations  ot 
the  complaint  are  tme,  the  administration  of 
the  estate  of  J.  B.  Neagle  is  unfinished.  The 
final  accounting  which  the  law  requires  has 
not  been  had.  That  can  only  be  done  with 
an  administrator,  and  not  till  it  is  done  can  It 
be  ascertained  what  part,  if  any,  of  the  as- 
sets that  came  to  the  first  administrator  has 
been  used  for  the  purposes  of  the  estate,  and 
what  part  is  in  the  defendants'  bands. 
Though  that  balance  may  be  the  proceeds  of 
the  sale  of  land.  It  must  be  paid  oyer  to  the 
successor  of  the  first  administrator,  as  admin- 
istrator de  bonis  non,  to  be  by  him  accounted 
for  to  such  persons,  whether  next  of  kin  or 
heirs  at  law,  as  may  be  entitled  to  it.  This 
case  is,  we  think,  clearly  distinguishable  from 
that  of  Alexander  y.  Wolfe,  88  N.  C.  398.  The 
fund  which  that  plalntiflC  heir  at  law  recov- 
ered was,  in  legal  effect,  land.  It  was  the 
proceeds  of  the  sale  of  an  infant's  realty, 
made  by  that  infant's  guardian.  The  death 
of  the  infant  had  put  the  right  to  this  fund 
in  the  heir,  Just  as  it  would  have  put  the  title 
to  the  land  in  bim,  If  it  had  not  been  sold. 
The  guardian  held  it  all  as  land,  and  his  rep- 
resentative also  so  held  it  To  ascertain  how 
much  it  was,  no  accounting  for  personal  as- 
sets was  necessary.    No  error. 


(UB  N.  a  »3) 

SIMPSON  et  al.  t.  LIFE  INS.  CO.  OP 

VIRGINIA. 

(Suiireme  Ooart  of  North  Carolina.     Dec.  11, 

1894.) 

LlFB  POLICr — HODIFICitTION — ^PROyiBIOIt  AS  TO 

Contest. 
Where  an  inanrance  company  modifies  a 
Hfe  policT-  by  an  a^^reement  "that  all  reatrictions 
of  travel,  occupation,  or  residence  expressed  in 
the  original  policy"  ahall  be  waived,  and  fur- 
ther agrees  that  from  that  time  the  policy 
shall  be  "inoontestable,"  and  that  when  the 
policy  becomes  a  claim  "the  amount  of  insur- 
ance *  shall  be  paid  on  approval  of  the  proof  of 
loss,  the  provision  in  the  original  policy  that 
in  case  of  death  by  suicide  the  company  shall 
be  liable  only  for  the  "net  value  of  the  policy" 
no  longer  remains  in  force.  MacRae,  J.,  dia- 
aenting. 

Appeal  from  superior  court,  Rutherford 
county;  Winston,  Judge. 

Action  by  Mary  A.  Simpson  and  others 
against  the  Life  Insurance  Company  of  Vir- 
ginia on  a  life  Insurance  policy.  Judgment 
for  plaintiffs.    Defendant  appeals.    Affirmed. 

Osborne,  Maxwell  &  Keerans,  for  appel- 
lant.    McBrayer  &  Durham,  for  appellees. 

BURWEIili,  J.  The  defendant  agreed 
"that  all  restrictions  of  travel,  occupation, 
or  residence  expressed  in  the  original  policy" 
should  be  waived.  By  this  stipulation,  the 
fourth  section  of  the  wiginal  policy  was  In 
effect  stricken  out,  and  forms  no  part  of  the 
contract  between  these  partie&     It  further 


agreed  that  the  policy  should  be,  from  the 
date  of  that  agreement,  "incontestable,"  and, 
aa  If  to  emphasize  this  promise,  It  added  that 
when  the  policy  became  a  claim  "the  amount 
of  Insurance"  should  be  paid  to  the  bene- 
ficiary immediately  upon  approval  of  proof 
of  death.  If  the  policy  had  lapsed  or  been 
discontinued,  as  by  nonpayment  of  the  stated 
premium,  it  would  not,  upon  the  death  of 
Robert  Simpson,  have  become  a  claim  against 
the  defendant  Insurer.  It  was  in  full  force 
at  the  time  of  that  death,  and  has  become  "a 
claim,"  and  the  plaintiff  demands  the 
"amount  of  insurance."  What  Is  meant  by 
"the  amount  cf  Insurance"?  Certainly  the 
sum  for  which  the  life  was  insured,— the  sum 
which,  under  the  contract,  was  to  be  paid  to 
the  plaintiff,  in  case  of  her  husband's  death, 
as  indemnity  for  her  loss.  Those  words  can- 
not, we  think,  be  construed  to  mean  "the  net 
value  of  the  policy,"— a  sum  which,  by  the 
terms  of  the  original  contract,  was  to  be  paid 
under  certain  circumstances  in  lieu  of  the 
amount  of  insurance,  to  wit,  (2,000.  This 
construction  is  consonant  with  the  preceding 
provision  that  the  policy  should  be  "Incon- 
testable." The  quality  of  incontestability 
could  with  no  propriety  be  predicated  of  this 
contract  of  insurance  If  it  was  still  allowed 
to  the  insurer  to  dispute  Ita  liability  to  the 
insured  for  the  "amount  of  the  insurance" 
upon  the  groimd  that  the  death  was  caused 
"by  the  use  of  Intoxicating  liquor,  or  Iqr 
opium,  or  from  the  violation  of  law,  ot 
any  condition  or  agreement  contained  in  this 
policy,  or  the  application  upon  which  this 
policy  Is  Issued."  And  yet,  if  it  may  now, 
under  its  contract,  contest  with  this  bene- 
ficiary as  to  Its  liability  for  the  amount  of  the 
insurance  upon  the  allegation  that  the  de- 
ceased committed  suicide,  it  may  contest 
with  beneficiaries  under  other  similar  con- 
tracts upon  the  grounds  enumerated  above. 
If  this  can  be  done,  the  policy  is  certainly 
not  Incontestable,  for  the  whole  field  of  dis- 
pute would  then  be  open  to  the  defendant 

In  Bliss  on  Life  Insurance  (2d  Ed.,  p.  428) 
the  word  "indisputable"  is  used  to  designate 
the  quality  here  expressed  by  the  word  "in- 
contestable." In  a  note  on  page  431  that 
author  remarks:  "Lord  Campbell  says 
(Wheelton  y.  Hardlsty,  8  El.  &  Bl.  232,  283) 
that  a  promise  that  all  assurances  shall  be 
'unquestionable'  means  'indisputable,'  and 
amounts  to  an  absolute  guaranty  that  n» 
objection  shall  be  taken  to  defeat  the  policy 
on  the  death  of  the  person  whose  life  is  In- 
sured, subject  to  the  Implied  exception  of 
personal  fraud,  which  will  vitiate  any  con- 
tract" This  policy  became,  by  virtue  of  the- 
defendant's  agreement  what  Mr.  Bliss,  on 
page  432,  denominates  "a  really  indisputable 
policy,"  which  should  be  "subject  to  no  c<mi- 
dition  whatever."   Afllrmed. 

MacRAE,  J.  (dissenting).  I  cannot  concur 
with  the  reasoning  or  the  conclusion  arrived 
at  by  a  majority  of  the  court  in  this  case. 
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It  seems  to  me  that  by  all  rules  of  constnic- 
tiOD  tlie  agreement  of  defendant  tbat  the 
policy  should  be  Incontestable  had  reference 
to  the  matters  named  In  the  same  sentence: 
"all  restrictions  of  travel,  occupation,  or  resi- 
dence." Fuither,  the  express  agreement  In 
the  original  policy  was  that  if  the  Insured 
should  die  by  suicide  the  company  should  not 
be  liable  beyond  the  net  value  of  the  policy. 
In  other  words.  In  case  of  natural  death,  the 
amount  of  Insurance  was  $2,000;  In  case  of 
suicide.  It  was  only  the  net  value  of  the 
policy.  And  this  the  defendant  Is  not  con- 
testing. 

(IIS  N.  C.  744) 

STATE  T.  VARNER. 

(Supreme  Court  of  Nortth  Carolioa.     Dec.  11, 

1894.) 

Criminal  Law— Isstuoctioss — Objections. 

1.  Defendaot  may  except  specially  to  the 
charge  after  verdict. 

2.  An  exception,  thitt  on  the  whole  charge 
the  court  presented  the  case  in  a  manner  to 
prejudice  defendant,  should  Indicate  some  par- 
ticular in  wliich  harm  was  done. 

8.  The  omission  to  give  an  instruction  is 
not  ground  fo'-  reversal,  in  the  absence  of  a  re- 
quest to  so  instruct 

Appeal  from  superior  court,  Lincoln  couor 
ty;    Boyliln,  Judge. 

Letha  Vamer  was  convicted  of  adultery, 
and  appeals.     AlUrmed. 

The  Attorney  General,  for  the  State. 

CLARK,  J.  There  was  no  exception  taken 
at  the  trial,  but  the  defendant  excepted  spe- 
cifically to  the  charge  after  verdict.  This 
she  had  a  right  to  do.  Lowe  v.  Elliott,  107 
N.  C.  718,  12  S.  E.  383,  and  other  cases  cited 
In  Clarli's  Code  (2d  Ed.)  p.  383.  The  first  ex- 
ception—that on  the  whole  charge  the  court 
presented  the  case  In  a  manner  to  prejudice 
the  Jury  against  the  defendant— should  have 
indicated  some  particular  In  which  harm 
was  done;  besides,  it  Is  not  sustained  by  an 
examination  of  the  charge  sent  up.  The 
second,  third,  fourth,  and  fifth  exceptions 
are  for  alleged  omissions  to  charge.  This 
Is  not  ground  for  exception.  If  the  defend- 
ant bad  wished  more  spedflc  instructions, 
she  should  have  asked  for  them  in  writing, 
and  in  apt  time.  Id.  p.  382,  and  cases  cited. 
The  last  exception  is  that  the  court  should 
have  Instructed  the  jury,  on  all  the  evidence, 
to  acquit  the  defendant  If  this  exception 
Is  for  an  omission  to  charge,  It  Is  no  ground 
for  an  exception,  for  there  was  no  prayer 
to  so  Instruct  If  It  la  either  a  demurrer  to 
evidence  or  an  exception  that  there  was  no 
evidence  to  go  to  the  Jury,  It  Is  too  late  after 
▼erdlct  State  t.  Klger  (at  this  term)  20  a 
B.  456.  Besides,  the  evidence  was  in  fact 
amply  sufficient  to  submit  to  the  Jury.  State 
T.  Poteet,  30  N.  C.  23;  State  v.  Ellason,  91 
N.  C.  504;  State  v.  Chancy,  110  N.  C.  507,  14 
S.  E.  780.  Its  credibility  and  weight  were 
for  the  Jury  to  determine.     While  the  In- 


dictment Is  not  In  the  very  words  of  the 
statute,  the  oSense  is  sufficiently  charged. 
State  V.  Stubbs,  108  Nl  O.  774,  18  S.  B.  90. 
No  error. 


(115  N.  C.  144) 

ORADT  V.  WILSON. 

(Supreme  Coort  of  North  Oarollna.     Dec.  11, 

1894.) 

LlKITATIONS — SOSPBNSIOIt — NbW  PkOMISB. 

1.  The  insanity  of  a  debtor  docs  not  sua- 
pend  the  statute  of  limitations. 

2.  A  remark  by  the  executor  of  a  debtor 
tliat  a  creditor  need  not  hire  a  lawyer  to  pros- 
ei-ate  bis  claim,  as  he  (the  executor)  woalil  do 
whatever  the  judge  said,  will  not  revive  the 
claim  when  it  was  at  the  time  of  the  remark 
barred  by  the  statute. 

Appeal  from  superior  court,  Burke  county; 
Allen,  Judge. 

Action  by  Louisa  Grady,  as  administratrix 
of  William  B.  Grady,  against  James  W.  M'il- 
son,  as  administrator  of  John  Tuett  for 
services  rendered.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Battle  &  Mordecal,  for  appellant  Isaac  T. 
Avery  and  S.  J.  Brvin,  for  appellee. 

CLARK,  J.     The  allegation  of  the  com- 
plaint is  tbat  the  plaintiff's  intestate  ren- 
dered services  during  the  years  1881,  18S2, 
1SS3,  and  1884  as  a  servant  for  defendant's 
Intestate,  who  promised  time  and  again  to 
pay  for  them.    The  complaint  further  al- 
leges the  reasonable  value  of  said  services, 
so   as  to  recover  upon  a  quantum   meruit 
The  answer  alieges  full  payment  of  said  serv- 
ices, and  says  that.  If  defendant's  Intestate 
promised    any   additional   compensation   or 
any  compensation,  it  "was  In  parol,  and  more 
than  three  years  had  elapsed  since  the  mak- 
ing of  such  promts,  and  the  defendant  spe- 
cially pleads  the  statute  of  limitations  upon 
such  promise."     The  statute  was  sufficiently 
pleaded,  whether  the  action  Is  on  the  express 
promise  or  the  Implied  promise.     Stokes  t. 
Taylor,  104  N.  O.  394,  10  S.  E.  566;  Pulps  T. 
Mock,  108  N.  0.  601,  18  S.  E.  92;   Stubbs  T. 
Mots,  113  N.  C.  458,  18  8.  E.  387.    This  is 
not  a  case  where  the  alleged  promise  Is  to 
pay  out  of  the  estate  after  death.    Here  the 
statute  began  to  run  for  each  year's  services 
at  the  end  of  the  year.     The  statute  began  to 
nm  for  the  last  year's  services  on  Jannaiy 
1,  1885,  and  three  years  had  elapsed  before 
the  death  of  either  plalntlflfs  Intestate  or  of 
defendant's  intestate.    The  Ck>de  (section  164) 
has  therefore  no  application.     The  claim  as 
to  1881  and  1882  was  already  barred  upon 
the  defendant's  Intestate  becoming  insane, 
in  1886.     As  to  the  claim  for  1883  and  1884. 
the  statute,  having  began  to  run,  was  not 
suspended    by    the    supervening    Insanity. 
Chancy  v.  Powell,  108  N.  O.  169,  0  8.  E.  29a 
Action  should  have  been  brought  within  the 
three  years  against  the  employer,  or,  aft^  the 
insanity,  against  his  guardian.     The   debt 
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could  have  been  established  by  judgment, 
even  \t  the  allegation  was  correct  that  It 
could  not  have  been  collected  till  after  the 
ward's  death,  on  account  of  the  Income  be- 
ing required  for  hla  support  The  claim  be- 
ing barred  before  the  death  of  defendant's 
Intestate,  and  there  being  neither  proof  nor 
allegation  of  a  new  promise  In  writing  (Ck>de, 
I  172)  by  the  defendant.  It  Is  not  necessary 
to  consider  the  question  which  that  would 
have  raised  (Flemmlng  ▼.  Flemmlng,  85  N. 
C.  127.)  The  reply  of  the  administrator  to 
the  plalntiif  that  it  was  not  necessary  to  get 
a  lawyer,  and  that  be  "would  see  the  judge, 
and  do  whatever  he  said,"  was  not  conduct 
which  waived  the  statute,  and  justified  the 
plaintiff  in  not  bringing  action.  Hill  v.  Hll- 
Uard.  103  N.  C.  34,  9  S.  B.  638;  Joyner  v. 
Massey,  97  N.  C.  148,  1  S.  B.  702.  Besides, 
the  claim  was  already  barred,  and  the  plain- 
tiff was  not  prejudiced  by  the  delay.    Error. 


(116  N.  C.  398) 

HEATH  et  ox.  r.  McLAUGHLIN. 

(Supreme  Coort  of  North  Carolina.     Dec.  11, 
18&4.) 

Wnis— Abatement  or  Lboacies. 

Where  an  estate  U  insufficient  to  pay 
an  the  legacies,  the  general  should  abate  before 
the  specific  legacies. 

Appeal  from  superior  court,  Mecklenburg 
county;   Winston,  Judge. 

Action  by  E.  J.  Heath  and  Annie  Heath, 
bis  wife,  against  Charles  R.  McLaughlin,  sur- 
Ylvlng  executor  of  Joseph  McLaughlin,  de- 
ceased, to  comi>d  defendant  to  deliver  to 
plaintiff  Annie  Heath  12  shares  of  stock  be- 
queathed to  ber  by  Joseph  McLaughlin,  de- 
ceased. From  a  judgment  in  favor  of  plain- 
tlCts,  defendant  appeals.    AfBrmed. 

A  testator  bequeathed  several  general  leg- 
acies, and  also  several  specific  legacies,  but 
when  testator's  estate  was  reduced  to  money 
It  was  found  that  there  was  not  a  sufficient 
amount  to  pay  in  full  the  pecuniary  lega- 
cies bequeathed  in  the  wilL  The  executor 
thereupon  called  on  plaintiffs  to  pay  a  suf- 
ficient amount  so  as  to  make  the  legacy  of 
stock  and  the  money  legacies  abate  ratably. 

The  following  are  the  provisions  of  the  will 
referred  to  by  the  court:  "(5)  I  give  and  con- 
firm to  my  daughter,  Annie  Heath,  all  that 
I  bave  heretofore  given  ber,  and  put  Into 
Iier  possession;  and.  In  addition  to  what  has 
heretofore  been  given  ber,  I  give  and  be- 
queath unto  her  two  shares  of  the  capital 
stock  of  the  Columbia  Manufacturing  Co., 
ten  itbares  of  the  capital  stock  of  the  People's 
Bank,  and  the  sum  of  two  hundred  dollars 
($200)."  "(16)  It  is  further  my  will  and  de- 
sire, and  I  hereby  direct,  that  in  case  It  be- 
comes necessary  that  there  be  an  abatement 
of  any  of  the  legacies  herein  bequeathed  In 
order  to  imy  debts,  or  for  other  purposes, 
that  all  the  other  legacies  shall  abate  before 
there    Is   any    abatement  of  the  legacy  be- 


queathed in  trust  for  my  said  wife  in  Che 
first  clause  of  this  wllL" 


Jones  A  TUlett,  for  ^tpellant 
Cansler,  for  appellees. 


Walker  * 


CLARK,  J.  The  testator  owned  at  hi* 
death  the  shares  of  stock  bequeathed  to  the 
plaintiff.  The  legacy  was  a  specific  one. 
McOuire  v.  Bvans,  40  N.  C.  269.  It  is  a  gen- 
eral rule  that  specific  legacies  do  not  abate 
with,  or  contribute  to,  general  legacies. 
There  are  exceptions,  as  where  the  whole  es- 
tate is  given  In  specific  legacies,  and  then 
a  pecuniary  legacy  is  given,  or  where  an  in- 
tention that  the  specific  legacies  shall  abate 
appears  in  the  will.  White  v.  Seattle,  16  N. 
a  820;  White  v.  Green,  36  N.  C.  45;  Biddle 
V.  Garraway,  59  N.  C.  95.  But  nothing  of 
that  kind  appears  In  the  present  case.  The 
provision  in  clause  15  of  the  will  simply  pro- 
vides that  all  the  legacies  shall  abate  before 
there  is  any  abatement  of  the  legacy  given  in 
clause  1  to  his  wife.  But  this,  while  protect- 
ing that  legacy  from  abatement,  does  not 
affect,  as  to  the  other  legacies,  tlie  usual  or- 
der of  abatement,  to  wit,  the  general  legar 
cics  first,  and  them  the  specific  lejcaclea. 
Affirmed. 


(UE  N.  C.  348) 

McBWBN  V.  LOUCHEIM  et  al. 

(Supreme  Couit  of  North  OaroUna.     Dee.  IX, 

1894.) 

FiNDiNoa  BT  RsvEBEi— Review  on  AppeaI/— 
Right  to  Coumissionb. 

1.  Where  the  trial  court  malsei  no  findings 
of  fact,  those  of  the  referee  will  be  presumed  to 
have  been  adopted. 

2.  One  who,  at  the  request  of  hie  employ- 
er, sells  goods  outside  of  the  territory  em- 
braced in  bl&  contract,  may  recover  his  oinal 
commissions  on  such  sales. 

3.  A  referee's  findings  of  fact  are  not  re- 
viewable on  appeal. 

Appeal  from  superior  court,  Ashe  county; 
Allen,  Judge. 

Action  by  W.  J.  McEwen  against  Joseph 
Loucheim  &  Co.  to  recover  commissions  on 
sales  of  goods  by  plaintiff,  employed  as  de- 
fendants' traveling  salesman.  From  a  judg- 
ment affirming  the  report  of  a  referee  In  fa- 
vor of  plaintiff,  defendant  firm  appeals.  Af- 
firmed. 

Haywood  &  Haywood,  for  appellant  B. 
A.  Daughton,  for  appellee. 

CLARK,  J.  The  jndge  having  made  no 
specific  findings  of  fact,  he  is  presumed  to 
have  adopted  those  of  the  referee.  Battle 
V.  Mayo,  102  N.  C.  413,  9  8.  B.  384.  The 
plaintiff  sued  for  commissions  on  the  bill  of 
goods  sold  to  Carroll  &  Co.  While  this  was 
disallowed  because  the  sale  was  made  In  ter- 
ritory not  embraced  in  the  contract,  it  being 
found  as  a  fact  that  the  trip  to  make  the 
sale  was  made  at  the  request  of  the  defend- 
ant, the  referee  properly  allowed  the  plaintiff 
his  expenses  and  reasonable  com];>en8ation 
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for  his  time.  Stokes  v.  Taylor,  104  N.  C 
394,  10  S.  E.  5G6.  There  was  no  error  In  al- 
lowing the  commissions  on  sale  to  Yarbor^ 
ongh,  which  was  according  to  the  contract 
There  were  allegations  of  fact  In  the  answer 
which.  If  found  true,  negatived  UablUty  as 
to  this  Item  and  for  the  $27.32,  but  the  find- 
ing of  the  referee  was  adverse,  and  we  can- 
not review  his  findings  of  fact  The  judge 
below  possessed  that  power,  but  be  approved 
the  referee's  findings.  We  do  not  find  In 
pleadings  or  referee's  report  any  admission 
by  plaintiff  of  credit  of  $28.54,  as  stated  In 
the  fourth  exception.  The  receipt  was  only 
prima  facie  evidence,  and  It  was  directly  Im- 
peached by  the  replication.  Harper  v.  Dail, 
82  N.  C.  394.  The  sixth  exception  Is  too  gen- 
eral to  be  considered,  except  as  It  covers 
matters  embraced  In  the  specific  exceptions 
just  referred  to.  Clark's  Code  (2d  Ed.)  pp. 
413,  414.     No  error. 


cm  N.  C.  366) 

ERWIN  y.  ERWIN. 

(Snpreme  Court  of  North  Carolina.     Dec.  11, 

1894.) 

coxstructios  of  wlll— assoitt— fu-vd  fob 
Patmknt. 
Testator  gave  C.  certain  land  for  life, 
and  directed  bin  executor  to  nUo  pay  ber  an 
annuity  of  $3U0,  and  the  remainder  in  the  land 
was  given  to  G.,  "proviiled  he  pays  to  tbe  es- 
tate $2,000."  No  disposition  was  made  of  the 
$2,000  directed  to  be  paid.  The  annuity  was 
not  paid,  and  C.  assigned  it,  before  her  death, 
to  plaintiff.  Held,  that  plaintiff  was  entitled  to 
have  the  $2,000  applied  on  his  claim,  or,  on 
failure  of  Gf  to  pay  such  sum,  to  have  the 
land  sold  to  satisfy  bbe  same. 

Appeal  from  superior  court  Bnrke  county; 
Graves,  Judge. 

Action  by  Hamilton  Erwln  against  George 
P.  ErwlD,  executor.  There  was  a  judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  case  agreed  was  as  follows: 

"(1)  ThatA.H.ErwIn,a  citizen  and  resident 
of  Burke  county,  died  In  said  county  on  the 
4th  day  of  October,  1877,  havhug  first  made 
and  published  a  last  will  and  testament  ap- 
pointing the  defendant  George  P.  Erwln,  his 
true  and  lawful  executor,  a  copy  of  which 
said  will,  duly  admitted  to  probate  and  re- 
corded in  the  clerk's  office  In  Burke  county, 
is  hereto  attached  as  a  part  of  this  case.  (2) 
Tbat  tbe  said  George  P.  Erwln  qualified  as 
such  executor  on  the  15th  day  of  October, 
1877,  and  Immediately  entered  upon  the  du- 
ties of  his  said  office.  (3)  That  according  to 
the  provisions  of  item  7  of  said  will,  which 
reads  as  follows:  'I  give  and  bequeath  to 
my  sister  Cecelia  M.  Erwln  all  my  household 
and  kitchen  furniture  and  my  buggy  and  har- 
ness, to  dispose  of  as  she  pleases,  and  direct 
my  executor  to  pay  her  three  hundred  dollars 
annually  during  her  life,  which  will  enable 
her  to  board  herself  where  she  pleases  if  she 
Is  not  disposed  to  live  at  Belvldere,  and  this 
-•""""♦  will  be  sufficient  to  support  her  with 


the  rents  from  Belvldere  wherever  she  may 
desire  to  live,'— Cecelia  M.  Erwln  was  entitled 
to  be  paid  by  said  executor,  out  of  tbe  estate 
of  the  said  A.  H.  Erwln,  the  sum  of  $300  an- 
nually during  her  life.  (4)  That  the  said  ex- 
ecutor failed  to  pay  tbe  said  sum  of  money  to 
the  said  Cecelia  M.  Erwln,  as  provided  in 
said  item  7  of  said  will,  for  a  number  of  years, 
and,  the  account  therefor  having  been  duly 
assigned  to  the  plaintiff,  Hamilton  Erwln,  be 
brought  two  several  suits  in  the  superior 
court  of  Bnrke  county,  and  recovered  two 
several  judgments  thereon,  to  wit,  one  for  the 
sum  of  $1,680,  with  interest  on  $1,500  from 
March  21, 1892,  at  six  per  cent  per  annum,  as 
follows:  '[Title  of  court  and  cause.]  This 
cause  coming  on  to  be  heard  upon  the  verified 
complaint,  and  no  answer  being  filed  by  the 
defendant  it  is  now,  on  motion  of  Avery  & 
Erwln,  attorneys  for  plaintiff,  considered  and 
adjudged  that  the  plaintiff,  Hamilton  Erwln, 
do  recover  of  the  defendant  Geo.  P.  Erwln, 
executor  of  A.  H.  Erwln,  the  sum  of  sbctcen 
hundred  and  eighty  dollars  ($1,680),  with  in- 
terest on  fifteen  hundred  dollars  ($1,500)  from 
21st  of  March,  1892,  at  the  rate  of  six  per 
cent  per  annum  till  paid,  together  with  the 
costs  of  this  action,  to  be  taxed  by  the  clerk; 
this  Judgment  to  be  paid  by  the  said  Geo.  P. 
Erwln  whenever  assets  come  into  his  hands 
belonging  to  the  estate  of  his  said  test:itor,  or 
whenever  any  sum  or  sums  of  money  shall  be 
due  from  him  to  said  estate,  or  for  any  reason 
payable  by  him  to  said  estate.  J.  F.  Graves, 
Judge  Presiding.'  And  the  otber  for  the  sum 
of  $210,  with  Interest  thereon  at  six  per  cent 
per  annum  from  20th  of  March,  1893,  as  fol- 
lows: '[Title  of  court  and  cause.]  This 
cause  coming  on  to  be  heard,  upon  the  sworn 
complaint  and  It  appearing  to  the  court  that 
personal  service  of  summons  has  been  had  on 
the  defendant  and  that  no  answer  has  been 
filed.  It  is  now,  on  motion  of  Avery  &  Erwln, 
attorneys  for  plaintiff,  considered  and  8d> 
judged  that  the  plaintiff,  Hamilton  Erwln,  do 
recover  of  the  defendant  George  P.  Erwln, 
executor  of  A.  H.  Erwln,  the  sum  of  two  hun- 
dred and  ten  dollars,  with  hiterest  thereon 
from  tbe  20tb  day  of  March,  A.  D.  1893,  at  six 
per  cent  per  annum  till  paid,  together  with 
the  costs  of  this  action,  to  be  taxed  by  the 
clerk;  the  sum  to  be  paid  ont  of  any  funds 
now  in  the  hands  of  said  executor,  or  which 
may  hereafter  come  into  his  hands  as  such  ex- 
ecutor, or  for  which  the  said  G.  P.  Erwln  may 
hereafter  be  in  any  manner  liable  to  said  ac- 
tion. Jas.  D.  Mclver,  Judge  Presiding.'  (5) 
That  the  personal  property  belonging  to  the 
estate  of  said  testator  has  been  exhausted, 
and  there  are  no  assets  with  which  to  pay  said 
judgments  unless  the  funds  hereinafter  men- 
tioned are  liable  therefor.  (6)  That  item  1  of 
said  win  is  as  follows:  'I  will  and  devise  to 
my  sister  Cecelia  M.  Erwln  my  tract  of  land, 
including  this  old  mansion  of  my  father, 
known  as  "Belvldere,"  and  the  Improvements 
on  such  parts  thereof  as  I  may  not  include  in 
the  specific  devises  in  this  will,  to  have  and 
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to  hold  for  and  during  her  natural  life,  and  at 
her  death  the  remainder  to  Geo.  P.  Erwln 
and  his  children,  provided  he  pays  to  my  es- 
tate the  sum  of  two  thousand  dollars,  my  ob- 
ject being  to  keep  this  old  family  mansion  In 
the  f&mlly  as  long  as  possible.'  (7)  That  Ce- 
celia M.  Erwln,  the  devisee  for  life  named  in 

said  Item  1  of  said  will,  died  on  the day 

of ,  18»4. 

"The  respective  parties  claim  as  follows: 

(1)  The  said  Hamilton  Erwln  claims  that  he 
is  entitled  to  have  the  said  sum  of  $2,000, 
which  is  to  be  paid  by  the  said  George  P.  Er- 
wln, applied  to  the  payment  of  the  sums  due 
him  on  the  Judgments  hereiQl>efore  set  forth. 

(2)  The  said  George  P.  Erwln,  executor  as 
aforesaid,  claims  that  the  said  fund  Is  not  ap- 
plicable to  the  payment  of  said  Judgments,  or 
any  part  thereof,  but  should  be  paid  to  the 
heirs  of  A.  H.  Erwln." 

The  following  is  the  Judgment:  "This 
cause  coming  on  to  be  heard  upon  the  case 
agreed,  and  the  court  being  of  opinion  that 
the  sum  of  two  thousand  dollars,  which  is  or 
should  be  In  the  hands  of  said  executor, 
should  be  applied  to  the  payment  of  the  Judg- 
ments mentioned  in  case  agreed,  it  is  now,  on 
motion  of  Avery  &  Erwln,  J.  T.  Perkins,  and 
S.  J.  Erwln,  counsel  for  the  plaintiff,  consid- 
ered and  adjudged  that  the  defendant,  G.  P. 
Erwln,  executor  of  A.  H.  Erwln,  pay  to  the 
plaintiff,  Hamilton  Erwln,  the  said  Judg- 
ments out  of  the  said  sum  of  $2,000  which  he 
Is  due  said  estate,  as  stated  In  the  case  agreed; 
the  said  Judgments  to  be  paid  pro  rata,  and 
the  cost  of  this  proceeding  to  be  taxed  by  the 
clerk.  This  Judgment  Is  without  prejudice 
to  the  rights  of  claims  of  J.  W.  Wilson  as  as- 
signee or  otherwise.  W.  R.  Allen,  Judge." 
The  defendant  excepted  to  this  Judgment, 
and  appealed. 

M.  Silver,  for  appellant  John  T.  Perkins 
and  B.  J.  Erwln,  for  appellee. 

MacRAB,  J.  The  Belvldere  place  was  de- 
vised to  Cecelia  M.ErwInf or  her  life,  with  re- 
mainder, after  her  death,  to  George  P.  Erwln 
and  his  children,  "provided  he  pays  to  my  es- 
tate the  sum  of  two  thousand  dollars."  It 
will  be  seen  that  a  condition  was  attached  to 
the  devise  of  the  remainder.  This  devise 
could  never  take  effect  until  the  payment  of 
the  sum  named.  This  sum  was  not  a  charge 
upon  the  land,  for,  if  such  were  the  case,  the 
estate  in  remainder  in  the  land  would  have 
vested  In  George  P.  Erwln  and  his  children, 
subject  to  a  lien  or  charge  thereon  for  the 
same;  but,  by  virtue  of  the  condition  preced- 
ent, tile  estate  in  remainder  could  not  vest 
until  the  payment  of  the  sum  named.  It  will 
appear,  by  item  8  of  the  will,  that  the  testator 
Intended  to  have  made  further  disposition,  by 
codicil,  of  the  personal  estate  and  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  and 
which  should  remain  in  the  hands  of  the  ex- 
ecutor after  payment  of  debts  and  charges 
incident  to  the  execution  of  the  will  and  of 


the  specific  legacies.  Having  failed  to  make 
such  disposition,  it  necessarily  follows  that  he 
died  intestate  as  to  such  portion  of  his  estate 
as  was  not  specifically  devised  or  bequeathed, 
there  being  no  residuary  clause  in  tho  will. 
There  is  nothing  in  the  will  to  indicate  that 
the  testator  Intended  that  the  $2,000  to  be 
paid  by  George  P.  Erwln  should  be  distrib- 
uted in  any  other  manner  than  the  balance 
of  the  personal  estate.  It  therefore,  when 
jpaid  in,  becomes  part  of  the  said  personal  es- 
tate, liable  for  the  debts,  charges,  and  lega- 
cies. The  annuity  of  $300  bequeathed  to  said 
Cecelia,  never  liaving  been  paid,  aud  her 
claim  therefor  having  been  duly  assigned  to 
the  plaintiff  and  reduced  to  Judgment,  has 
now  become  a  debt  against  the  estate,  aud, 
all  the  other  personal  property  having  been 
exhausted.  It  will  be  the  duty  of  the  execu- 
tor to  satisfy  these  Judgments  out  of  the 
said  $2,000,  If  the  same  has  been  paid  in.  If 
the  same  shall  not  be  paid,  the  condition  not 
being  fulfilled,  the  devise  of  the  remainder  bi 
fee  of  the  Belvldere  place  will  never  take  ef- 
fect, and  said  lands  will  become  part  of  the 
undevised  real  estate  of  the  testator,  subject 
to  the  satisfaction  of  the  Judgments.  This 
was  clearly  the  will  of  the  testator.  HIa 
expressed  desire  was  to  keep  this  old  family 
mansion  In  the  family  as  long  as  possible,  so 
he  devised  it  to  Cecelia  for  her  life;  and,  if 
George  P.  Erwln  should  pay  the  $2,000,  then 
it  was  to  go  to  him  and  his  children  in  fee 
as  tenants  in  common.  It  rests  with  him 
whether  the  first  desire  of  the  testator  shall 
be  carried  out     Affirmed. 


015  N.  C.  B38) 
BfYERS  et  al.  v.  REEDY  et  aL 
(Supreme  Court  of  North  Carolina.     Dee.  11, 
1894.) 

OUABANTT— RlLBASB  OF  OUABAKTOB. 

A  guarantor  of  the  payment  of  gooda 
fumiahed  a  merchant  is  released  by  a  delay  of 
three  years  in  notifying  him  of  de&nlt 

Appeal  from  superior  court,  Lincoln  coun- 
ty; Winston,  Judge. 

Action  by  S.  F.  Myers  &  Oa  against  A.  W. 
Reedy  and  W.  L.  Crouse  m  a  contract  of 
guaranty.  Judgment  for  defendanta  Plain- 
tiffs appeal    Affirmed. 

The  guaranty  was  embodied  In  a  letter 
from  defendants  to  plaintiffs  In  which  de- 
fendants stated  that  A.  A.  Miller  desired 
to  obtain  goods  from  plaJntitEB  for  the  pur- 
pose of  sale,  and  that,  for  a  certain  com- 
mission, they  would  guaranty  his  payment 
of  goods  sold  to  him  by  plaintiffs,  on  30  days' 
and  four  months'  time,  not  exceeding  $75. 
The  guaranty  was  made  in  1890.  The  court 
found  in  accordance  with  the  testimony  tha.t 
Miller  went  out  of  business  in  1891;  that  at 
that  time  he  had  more  than  $100  worth  of 
goods  on  hand,  and  that  he  did  not  give  the 
guarantors  notice  that  be  owed  plaintiffs; 
that  defendants  did  not  know  till  1894  that 
Miller  owed  plaintiffs,  and  that,  had  they 
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known  It  within  a  year  after  default,  they 
could  have  saved  themselves  from  any  loss; 
that  plaintiffs  did  not  notify  defendants  of 
the  default,  and  did  not  pay  them  anything 
for  the  guaranty.  Miller's  testimony  that, 
after  the  ^aranty  was  made,  plaintiffs,  with- 
out defendants'  knowledge,  gave  Miller  an 
extension  of  time,  was  uncontradicted. 

B.  T.  Gray,  for  appellants. 

8.  G.  Finley  and  D.  W.  Robinson,  for  ap- 
pellees, flled  the  following  brief: 

This  was  an  action  by  plaintiffs  to  recover 
Judgment  against  defendants  upon  their  writ- 
ten guaiunty  of  payment  for  goods  to  be  sold 
to  A.  A.  Miller.  By  agreement  of  counsel, 
the  facts  were  found  by  the  court  In  accord- 
ance with  the  evidence  set  out  In  the  record. 
We  submit  that,  upon  all  the  evidence  and 
facts  found  by  the  court,  plaintiffs  were  not 
entitled  to  judgment 

1.  It  was  a  continuous  guaranty  until  the 
Umlt  of  $75,  therein  specified,  was  reached. 
9  Am.  &  Eng.  Enc.  Law,  p.  77,  note  3;  Crit- 
tenden V.  Fiske,  40  Mich.  70,  8  N.  W.  714. 
Being  such,  the  guarantors  were  entitled  to 
notice  of  the  acceptance  of  the  guaranty, 
and  of  the  amount  for  which  they  would  be 
held  responsible,  within  a  reason.nble  time, 
and  plaintiffs  must  aver  and  prove  such 
notice.  9  Am.  &  Eng.  Enc.  I^aw,  p.  78;  Oaks 
V.  Weller.  37  Am.  Dec.  r>83:  Milroy  v.  Quinn, 
e9  Ind.  406;  Beebe  v.  Dudley,  59  Am.  Dec 
841;  Paper  Mills  v.  Travis  (Minn.)  58  N.  W. 
36.  There  is  no  averment  aud  no  proof  of 
any  such  notice  in  this  action,  but  there  Is 
evidence  that  no  such  notice  was  given 
either  defendant 

2.  Again,  the  plaintiffs  must  aver  and  prove 
that  they  gave  notice  to  defendants'  guaran- 
tees of  the  default  of  their  principal  within 
a  ree.aonable  time  thereafter,  and  that  they 
were  looked  to  for  payment  9  Am.  &  Eng. 
Bna  Law,  pp.  68,  79;  Cox  v.  Brown,  6  Jones 
(N.  C.)  100;  Sutton  v.  Owen,  65  N.  0.  123; 
Reynolds  v.  Edney,  8  Jones  (N.  G.)  406.  Cer- 
tainly, want  of  notice  from  guarantor  to 
g:uarantees  of  default  of  principal,  given 
within  a  reasonable  time,  will  discharge  the 
liability  of  guarantees  where  they  have  suf- 
fered loss  thereby.  9  Am.  &  Eng.  Enc.  Law, 
p.  82;  Walks-  v.  Forbes,  60  Am.  Dea  498; 
Reynolds  v.  Douglass,  2  Am.  Lead  Cas.  p.  53, 
etc.;  Whlton  v.  Mears,  45  Am.  Dec.  233;  Mil- 
roy ▼.  Qulnn,  69  Ind.  406;  Bishop  v.  Eaton 
(Mass.)  37  N.  E.  665.  In  Beeker  t.  Saund- 
ers, 6  Ired.  380,  a  delay  of  nearly  three  years 
In  giving  this  notice  and  bringing  suit  was 
held  to  discharge  guarantee  from  liability. 
In  the  case  at  bar  the  delay  In  giving  the 
notice  was  even  longer  than  In  Beeker  v. 
Saunders,  and  seems  to  have  been  given  to 
but  one  of  the  defendants,  to  wit,  A.  W. 
Reedy.  If  the  notice  had  been  given  within 
a  reasonable  time  after  default,  the  guaran- 
tan  could  have  Indemnified  themselves,  be- 
cause the  principal  had  on  hands  sufficient 
foods  to  satisfy  the  guaranty. 


8.  Again,  the  plalntisa  failed  to  aver  or 
prove  that  they  had  made  demand  of  the 
principal  debtor  before  comm^idng  action, 
or  that  he  was  Insolvent  F'arrow  v.  Res- 
pess,  11  Ired.  170;  9  Am.  &  Eng.  Enc.  Law, 
p.  68,  note  1. 

4.  The  limit  of  defendants'  liability  and 
plaintiffs' cause  of  action  arose  when  amounts 
due  on  Miller's  account,  with  plaintiffs,  reach 
the  sum  of  $75.  See  authorities  under  1, 
above.  This  was  more  than  three  years 
prior  to  the  commencement  of  this  action. 

5.  According  to  the  uncontradicted  testi- 
mony of  Miller,  a  new  contract  was  made 
between  him  and  plaintiffs,  after  the  guar- 
anty was  given,  by  which  the  manner  of 
payment  was  changed  and  the  time  for  pay- 
ment was  extended,  and  this  was  done  with- 
out the  knowledge  or  consent  of  guarantors. 
Thereby  the  guarantors  were  released  and 
discharged.  9  Am.  &  Eng.  Enc.  Law,  p.  83: 
Smith,  Merc.  Law,  p.  582;  Grlce  v.  Ricks, 
8  Dev.  62;  Fellows  v.  Prentiss,  46  Am.  Dec. 
484;  Bishop  t.  Eat(m,  supra. 

PER  CURIAM.  We  have  examined  the 
authorities  cited  by  counsel,  and  are  of  the 
opinion  that  they  sustain  the  Judgment  of 
the  court  below.     AfBrmed. 


ai5  N.  c.  «a) 

VIRGIN  COTTON  MILLS  ▼.  ABERNATHY. 

(Supreme  Court  of  North  Carolina.     Dec.  11, 

1894.) 

Trial.— RefObii.  to  Submit  Isbus  —  Exobptioit— 
Dbfect  IK  Complaint  —  Failorb  to  Allkob 
Tbnder  — Waivbb  —  JuDOMBKT  NoK  Obstaktb 

VSRBDICTO. 

1.  An  exception  to  a  refusal  to  submit  an 
issue  must  be  taken  before  the  verdict  is  ren- 
dered. 

2.  A  general  denial  in  an  action  on  a  note 
given  for  a  stock  subscription  cures  a  failure 
to  allege  in  the  complaint  that  the  stock  bad 
been  tendered  to  defendant 

3.  A  judgment  for  defendant  non  obstante 
veredicto  will  not  be  granted  where  the  defense 
is  a  general  denial. 

Appeal  from  superior  court,  Mecklenburgh 
county;   Boykln,  Judge. 

AcUoo  by  the  Virgin  Cotton  MIUs  against 
W.  M.  Abematby  on  a  promissory  note. 
Judgment  was  granted  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Maxwell  &  Keerans,  for  appellant  Walk- 
er &  Cansler,  for  appellee. 

CLARE,  J.  The  first  and  second  excep- 
tions fin:  failure  to  submit  the  issue  request- 
ed, and  for  issues  actually  submitted,  come 
too  late  after  verdict  Code,  i  412  (2);  Phif- 
er  V.  Alexander,  97  N.  C.  335,  2  S.  B.  530; 
Taylor  v.  Plummer,  lOB  N.  C.  56,  11  S.  E. 
206;  Lowe  v.  Elliott,  107  N.  0.  718,  12  8. 
E.  383.  The  Issues  are,  however,  in  fact  suf- 
flcleat,  under  the  rule  approved  In  Hum- 
phrey V.  Board,  109  N.  a  132,  13  S.  B.  793. 
The  "general  denial"  cured  any  failure  to 
allege  tender  of  the  certificate,  as  the  only 
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reason  f<»>  requiring  a  tender  before  action 
brought  is  to  throw  the  oosta  of  an  unnec- 
essary action  upon  the  plaintiff.  Waddell  t. 
Swann,  91  N.  C.  108;  Moore  v.  Gamw,  101 
N.  a  374,  7  S.  B.  732.  Besides,  this  Is  not 
a  purchase  from  another,  but  from  the  com- 
pany Itself,  and  In  effect  a  subscription  to 
Its  capital  stock.  The  prayers  for  Instruc- 
tion, 80  tar  as  correct  and  relevant  to  the 
case^  w&ee  given.  There  was  no  ground  for 
the  motion  for  Judgment  non  obstante  vere- 
dicto, which  is  only  granted  when  the  an- 
swer confesses  a  cause  of  action,  and  the 
matter  relied  on  in  avoidance  Is  insufficient 
Walker  t.  Scott,  106  N.  C.  60,  11  &  a  864. 
No  error. 


(115  N   C.  794) 

STATE  T.  CALDWELL. 

(Supreme  Court  of  North  Carolina.     Dec.  11, 

1894.) 

CONBTITOTIONAI,  LaW  —  PbOSECCTIOX  FOB  HOMI- 

— orDB— Blow  Intlictbd  Outbidb  of  Btatk — 

DTINS  DBOI.ABATIOIIS — ADMISSIBIUTT. 

1.  Act  1891,  G.  68,  whidi  provides  that  if 
a  mortal  wound  is  given  on  the  high  seas,  or 
land  without  the  limits  of  this  state,  by  means 
whereof  death  ensues  in  any  county  thereof, 
said  offense  may  be  prosecuted  and  punished 
in  the  county  where  the  death  happens,  is  con- 
stitutionaL 

2.  Such  act  applies  to  foreigners  as  well  as 
dtizens  of  the  state. 

S.  Const.  U.  S.  art  &  {  2,  providing  that  in 
criminal  prosecutions  "the  trial  shall  be  held 
in  the  state  where  the  crime  shall  have  been 
committed,"  applies  only  to  prosecutions  in  the 
federal  courts  for  crimes  against  the  United 
States. 

4.  Where  deceased,  before  making  his  dec- 
laration to  his  physician,  told  him  that  he  knew 
that  he  was  gome  to  die,  the  fact  that  the  phy- 
sician told  turn  that  he  thought  he  was  going 
to  die,  bat  hoped  that  he  would  get  well,  and 
that  another  person  had  just  told  him  that  the 
^lysidan  had  hopes  for  him,  does  not  render 
till*  declaration  inadmissible. 

Appeal  from  criminal  court  Mecklaibnig 
county;    Mearea,  Judge. 

Samuel  Caldwell  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 

The  defendant  was  charged  with  the  mur- 
der of  one  Bob  Nelson,  upon  the  following 
bill  of  Indlctmept  vte. :  "State  of  North  Caro- 
lina, Mecklenburg  County.  Criminal  Court 
August  Term,  1894.  The  Jurors  for  the  state, 
upon  their  oath,  present  that  Sam  Caldwell, 
late  ot  Mecklenburg  county,  at  and  In  said 
county,  on  the  10th  day  of  May,  1894,  with 
force  and  arms,  did  feltmlously,  willfully, 
and  of  his  malice  aforethought  kill  and  mur- 
der Bob  Nelson,  against  the  form  of  the  stat- 
ute In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 
Before  the  plea  of  not  guil^  was  entered, 
the  defendant  offered  the  following  affida- 
vit viz.:  "Sam  Caldwell,  being  duly  swom, 
says  that  be  Is  Informed  and  believes  that  the 
alleged  homldde  for  which  he  stands  Indict- 
ed In  the  criminal  court  was  committed,  if 
anywhere,  in  the  county  of  York  and  state 
of  South  Carolina,  and  not  in  the  county  of 


Meckleubiurg  and  state  of  North  Carolina, 
as  alleged  In  the  bill  of  indictment  iu  the 
case  above  named." 

Having  Introduced  the  foregoing  affidavit 
the  defendant  entered  a  plea  in  abatement 
on  the  ground  that  the  court  did  not  have 
Jurisdiction.  The  plea  In  abatement  was 
overruled  by  the  court  and  the  case  was  or- 
dered to  proceed  to  triaL  The  defendant  ex- 
cepted to  the  ruling  of  the  court  in  overruling 
the  plea  In  abatement  The  defendant  then 
pleaded  not  guilty,  and  the  state  introduced 
as  a  witness  Dr.  J.  J.  Rone,  who  testified  as 
follows,  viz.:  "About  the  15th  of  May,  1894, 
I  saw  Bob  Nelson,  since  deceased,  two  and 
a  half  miles  below  Pineville,  lying  in  some 
bushes  near  the  railroad  track.  His  head 
was  badly  Injured  by  some  dull  Instrument 
There  were  three  blows  ni>on  his  head,— one 
scalp  wound  upon  the  back  of  his  head,  and 
one  blow  upon  each  side  of  the  head,  near 
the  temple  bone.  He  was  carried  to  Pine- 
ville about  an  hour  afterwards.  He  lived  ten 
days.  The  bone  was  crushed  on  the  right 
and  left  temple,  and  an  abcess  formed  on  the 
brain  under  the  left  temple,  which  was  the 
immediate  cause  of  his  death.  Either  of  the 
wounds  on  the  sides  of  his  head  would  have 
produced  death.  He  was  unconscious  when 
I  found  him,  near  a  little  path  leading  from 
the  railroad  about  twenty  steps  from  the 
railroad  track.  There  were  signs  in  the  path 
of  a  struggle,  and  the  body  had  been  dragged 
to  the  place  where  I  found  it"  Here  the 
state  proposed  to  ask  the  witness  what  the 
deceased  told  him  as  to  how  the  difficulty 
between  the  prisoner  and  deceased  took 
place.  Defendant  objected,  and  the  witness 
testified  as  to  the  condition  of  deceased  whoi 
he  (deceased)  made  the  statements,  as  fid- 
lows,  viz.:  "On  the  3d  day  (after  the  de- 
ceased was  stricken)  deceased  was  consdoua, 
and  his  mind  seemed  brighter.  I  told  him 
that  I  thought  he  would  die,  but  that  his 
recovery  was  possible,  but  not  probable;  that 
I  had  heard  of  men's  brains  being  partly 
knocked  out  and  then  recovering,  and  that 
I  hoped  he  would  get  well.  He  said  he 
thought  he  would  die.  I  had  two  other  cod- 
versatlons  with  him,  of  the  same  purport 
On  the  5th  day  he  walked  to  the  door  with 
me,  and  said  he  wanted  to  talk  to  me  again 
about  the  matter,  and  he  went  through  the 
particulars  as  to  how  the  affair  had  hap- 
pened. In  this  conversation  he  again  said 
that  he  would  have  to  die;  that  he  could  not 
live  with  his  head  crushed  In  that  way.  I 
told  him  I  thought  he  would  die,  but  hoped 
he  would  get  well."  The  defendant  objected 
to  the  admission  of  the  declaration  of  the 
deceased,  and,  at  defendant's  request  E.  W. 
Russell  was  put  upon  the  stand,  and  said 
that  he  saw  the  deceased  Just  before  the  doc- 
tor did,  and  told  him  (deceased)  that  the  doc- 
tor had  hope  for  him.  Russell  being  a  state's 
witness,  the  defendant  objected  to  the  ad- 
mission of  declarations  of  deceased.  The 
court  overruled  the  objection,  and  the  de- 


Digitized  by 


Google 


S24 


SOUTHBASTBRN  RBPOBTBB,  VoL  2a 


(N.  C. 


teodant  excepted.  The  witness  Rone  pro- 
ceeded to  testify  as  follows,  viz.:  "The  d»- 
oeased  said  he  was  looking  for  prisoner;  that 
he  came  across  prisoner  on  the  railroad;  that 
be  and  prisoner  walked  down  the  railroad 
till  they  came  to  a  path,  and  went  a  Uttla 
ways  np  the  path,  and  prisoner  asked  him 
what  he  was  doing.  He  told  him  he  was 
squirrel  hunting.  Prisoner  said,  'Yes,  I  know 
what  squirrels  you  are  hunting*;  and  then, 
t«  allay  the  suspicions  of  the  prisoner,  be 
(deceased)  flred  off  his  gun,— one  baireL 
Then  we'  (prisoner  and  deceased)  'sat  down, 
and  w»e  talking,  when  prisoner  said,  "Look 
yonder.  What  a  fire!" '  and  as  deceased 
turned  his  head  to  look  the  prisoner  struck 
blm  (deceased)  on  the  head  with  a  rock,  and 
he  (deceased)  could  not  remember  anything 
more.  The  place  where  the  assault  occiurred 
Is  between  a  mile  and  a  mile  and  a  half  be- 
yond the  South  Carolina  line.  In  South  Caro- 
lina. Deceased  said,  when  he  met  prisoner, 
he  asked  who  he  was,  and  prlsono:  replied 
'Sam  CaldwelL'  He  (deceased)  said  he  did 
not  attempt  to  arrest  prisoner;  that  he  had 
no  papers,  and  he  wanted  to  fool  him  back 
over  the  line,  so  that  some  one  could  arrest 
him  who  had  authority.  That  both  the  pris- 
oner and  deceased  were  citizens  of  Meck- 
lenburg county.  In  this  state."  The  state  rest- 
ed here,  tendering  the  other  witnesses  to 
the  defendant  for  examination.  Whereupon, 
William  Keener  was  called,  and  testified  as 
follows,  viz.:  "I  waited  on  deceased.  He 
would  ask  me  to  do  something  for  his  head, 
saying  he  would  die  If  I  did  not  He  often 
would  say  that  he  would  die,  but  I  told  him 
tttat  he  would  get  well,  to  encourage  him.  He 
(deceased)  said  he  was  hunting  prisoner. 
That  he  first  came  on  prisoner  suddenly,  and 
that  he  (prisoner)  was  np  a  tree.  To  show 
prisoner  that  he  had  no  Intention  of  molest- 
ing him,  he  fired  off  his  gun.  Prisoner  told 
him.  If  he  was  a  friend  of  his  (prisoner's),  to 
shoot  off  his  gun,  and  then  he  shot  It  off. 
Prisoner  called  his  attention  to  a  fire,  and, 
•a  he  looked,  prisoner  struck  him." 

The  prisoner,  Sam  Caldwell,  was  then  In- 
troduced In  bla  own  behalf;  and  testified  as 
follows,  viz.:  "I  was  walking  down  the  rail- 
road, and  the  deceased  overtook  me,  yfaXIc- 
Ing  fast,  and  holding  his  gun  half  raised. 
}nst  before  deceased  overtook  me,  not  know- 
ing the  man,  and  judging  from  bis  manner 
ttaat  he  had  some  Intention  towards  me,  I 
asked  blm  If  he  was  hunting,  In  order  to  get 
a  word  out  of  him.  He  did  not  answer,  but 
asked  me  my  name.  I  answered,  'Sam  Cald- 
well.' He  then  pulled  his  gun  on  me,  and 
said,  'Get  before  me,'  and  as  I  turned  to  get 
before  him  the  gun  fired.  Then  I  seized  the 
gun,  having  squatted  nnder  him.  Then  the 
struggle  commenced.  Attet  we  had  strug- 
gled some  little  time,  I  snatched  the  gun  from 
his  hands.  He  seized  me.  I  threw  the  gun 
dvwn,  and  the  struggle  continued,  his  efforts 
seeming  to  recover  the  gun.  We  were  partiy 
<6nrB,  on  our  knees.    Deceased  got  my  finger 


In  his  mouth,  and  I  could  not  free  myself. 
I  picked  up  a  rock,  and  struck  deceased  on 
the  back  of  the  head.  This  blow  had  no  effect 
on  him,  and  I  struck  him  again,  on  the  left 
side  of  the  head.  This  blow  released  my 
finger,  but  he  continued  to  struggle,  and  1 
struck  him  on  the  right  side  of  the  head. 
This  blow  weakened  him,  and  I  did  not 
strike  him  any  more.  I  did  not  know  the 
man,  and  had  no  harm  against  him.  After 
the  difficulty,  I  went  my  way." 

State  resumed.  The  state  Introduced  B.  L. 
Tandle,  and  proposed  to  show  by  him  (Yan- 
die)  a  statement  made  by  the  prisoner  befor* 
a  magistrate  the  day  after  the  dlfllculty.  De- 
fendant objected.  On  examination  by  the 
solicitor,  the  witness,  In  order  to  qualify  him- 
self, testified  as  follows,  viz.:  "Alter  the 
prisoner  was  arrested,  he  asked  to  see  a 
magistrate.  We  went  before  a  magistrate, 
and  he  told  magistrate  that  he  wanted  to 
make  a  statement,  and  the  magistrate  told 
him  he  could  do  as  he  pleased,  and  warned 
him  that  It  might  be  used  against  him.  I  do 
not  know  whether  iHisoner  was  sworn  or 
not,  nor  do  I  know  whpther  his  testimony  was 
taken  down  In  writing  or  not"  The  defend- 
ant's objection  was  overruled,  and  be  except- 
ed. The  witness  said:  "We  went  to  the 
magistrate  to  get  a  mittimus,  and  prisoner 
In^sted  on  making  a  statement  It  was  sub- 
stantially as  here,  except  that  he  said  there 
that  deceased  fired  one  shot  before  there  was 
any  struggle,  and  flred  a  second  shot  when 
the  scuffle  began." 

The  evidence  here  dosed.  Ttie  defendant 
asked  the  court  to  charge  the  Jury  that  there 
was  a  fatal  variance  between  the  allegation 
and  the  proof,  In  that  the  bill  of  Indictment 
alleged  a  murder  committed  In  the  county  of 
Mecklenburg,  and  state  of  North  Carolina, 
whereas  the  proof  showed  that  the  murder, 
if  any,  was  committed  In  the  county  of  York, 
and  state  of  South  Carolina.  The  court  re- 
fused to  give  this  Instruction,  and  the  defend- 
ant excepted.  Verdict  of  manslaughter. 
There  was  a  motion  for  a  new  trial,  and  ths 
following  errors  assigncted,  viz.:  (1)  That  the 
conrt  erred  In  overruling  the  plea  In  abate- 
ment, to  the  Jurisdiction;  (2)  that  the  coon 
erred  In  admitting  the  dying  declarations  of 
the  deceased;  (3)  that  the  court  erred  In  ad- 
-^littlng  the  statement  of  the  prisoner  made 
before  the  magistrate;  (4)  that  the  conrt  erred 
in  charging  that  there  was  no  evidence  ts 
go  to  the  Jury;  (6)  that  the  court  erred  In  re- 
fusing to  charge  that  there  was  a  fatal  vari- 
ance between  the  allegation  and  the  proof. 
Motion  for  new  trial  overruled.  Defendant 
excepted.    Judgment    Defendant  appeals. 

Jas.  A.  B^  and  H.  N.  Pharr,  for  appelUmt 
The  Attorney  Oeneral,  for  the  State. 

SHEPHERD,  O.  J.  There  are  several  ex- 
ceptions In  the  record,  but  the  only  one  ai^ 
gned  by  counsel  In  this  court  Involves  the 
validity  of  Ast  1891,  a.  eS,  which  provides 
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that  "If  a  mortal  wotmd  Is  given  or  other  vi- 
olence or  Injury  Inflicted,  or  poison  is  admin- 
istered on  the  high  aeas  or  land,  either  with- 
in or  without  the  limits  of  this  state,  by 
means  whereof  death  ensues  in  any  county 
thereof,  said  offence  may  be  prosecuted  and 
punished  In  the  county  where  the  death  ba.'p- 
pens."  This  statute  is  the  same,  in  totldem 
verbis,  as  the  acts  of  Massachusetts  and 
Michigan,  and  is  substantially  similar  to  the 
act  of  2  Geo.  11.,  and  of  many  of  the  states 
of  this  Union.  In  sustaining  the  validity  of 
this  legislation,  the  supreme  court  of  Massa- 
chusetts, In  Com.  V.  Macloon,  101  Mass.  1 
(Gray,  J.),  remarked  that:  "This  statute  is 
founded  npon  the  general  power  of  the  legis- 
lature, except  so  far  aa  reatralned  by  the 
constitution  of  the  commonwralth  and  of  the 
United  States,  to  declare  any  willful  or  neg- 
ligent act  which  causes  an  injury  to  persons 
or  property  within  Its  territory  to  be  a  crime, 
■and  to  provide  for  the  pimishment  of  the  of- 
fender, npon  being  apprehended  within  its 
Jurisdiction.  Whenever  any  act  which.  If 
committed  wholly  within  one  Jurisdiction, 
would  be  criminal,  is  committed  partly  In 
and  partly  out  of  that  Jurisdiction,  the  ques- 
tion is  whether  so  much  of  the  act  as  op- 
erates In  the  county  or  state  in  which 
the  offender  is  indicted  and  tried  has  been 
declared  to  be  pimishable  by  the  law  of 
that  jurisdiction."  Kerr,  Hom.  225;  State 
V.  Hall,  114  N.  C.  913,  19  S.  E.  602.  The 
statutes  referred  to,  and  those  providing  that 
the  offender  may  be  Indicted  in  the  state 
where  the  assault  Is  committed,  although  the 
death  occurs  in  another  state  (Code,  $  1197), 
were  evidently  Intended,  among  other  rea- 
sons, to  solve  the  much-debated  question 
whether,  at  common  law,  the  offender  could 
be  tried  at  all,— that  is,  In  either  Jurisdiction, 
—the  doubt  suggested  being  that  the  offense 
was  complete  In  neither.  This  uncertainty 
led  to  the  enactment  of  2  &  3  Edw.  VI., 
which  provided  that  the  offender  might  be 
tried  in  the  county  of  the  death,  although  the 
blow  was  inflicted  In  another  county.  This 
statute,  either  as  a  part  of  the  common  law 
or  by  re-enactment.  Is  In  force  in  many  of 
the  states  of  the  Union.  The  validity  of  such 
legislation  does  not  seem  to  have  been  ques- 
tioned, but,  where  the  principle  has  been  ex- 
tended to  cases  In  which  the  blow  is  In  an- 
other state  or  county,  it  has  been  very  vigor- 
ously assailed.  It  is  insisted  that  the  crime 
was  complete  where  the  blow  was  Inflicted, 
and  that  such  legislation  is  therefore  contra- 
ry to  article  3,  {  2,  of  the  constitution  of  the 
United  States,  which  provides  that  the  trial 
'^all  be  held  In  the  state  where  the  said 
crime  shall  have  been  committed."  In  Tyler 
V.  People,  8  Mich.  319,  the  court,  in  sustain- 
ing the  statute,  used  the  following  language: 
"The  shooting  Itself,  and  the  wound  which 
was  its  immediate  consequence,  did  notoonsti- 
tute  the  offense  of  which  the  prisoner  is  con- 
victed. Had  death  not  Misued,  he  would 
have  been  guilty  of  an  assault  and  battery. 


not  mnrder,  and  would  have  been  criminally 
accountable  to  the  laws  of  Canada  only.  But 
the  consequences  of  the  shooting  were  not 
conflned  to  Canada.  They  followed  Jones  In- 
to Michigan,  where  they  continued  to  operate 
until  the  crime  was  consummated  in  his 
death."  This  reasoning  is  quoted  with  entire 
approval  in  Com.  v.  Macloon,  supra,  and  the 
court,  in  speaUng  of  the  dissenting  opinion  In 
the  foregoing  case,  said  that  it  "proceeds  np- 
on the  ground  that  no  part  of  the  criminal 
act  of  the  defendant  was  done  at  the  place  ot 
the  death,— a  positiom  which  seems  to  us  to 
be  untenable,  for  the  reasons  already  stated, 
and  the  Ingenious  arguments  and  lUustrar 
tlons  adduced  In  support  of  which  will  not 
stand  a  critical  examination."  Mr.  Bishop  (1 
Cr.  Law,  112,  161)  takes  the  opposite  view,— 
that  death  Is  but  a  consequoice  of  the  unlaw- 
ful blow,  and  that  the  offender  has  commit- 
ted no  breach  of  the  law  In  the  Jurisdictloa 
where  the  death  occurred.  We  deem  It  un- 
necessary to  enter  into  an  elaborate  discus- 
sion of  this  question,  as  it  Is  exhaustively 
treated  by  Justice  Gray  In  Macloon's  Case, 
supra,  and  by  Justice  Brannon  in  the  recent 
decision  of  the  supreme  court  of  West  Vir- 
ginia In  Ex  parte  McNeeley,  36  W.  Va.  84,  14 
S.  E.  438.  In  both  of  these  cases,  as  In  Ty- 
ler's Case,  supra,  the  validity  of  this  legisla- 
tion is  sustained.  In  Hunter  v.  State,  40  N. 
J.  Law,  495,  Chief  Justice  Beaaley  says  that 
the  contrary  view,  indicated  by  the  justice  in 
delivering  the  opinion  In  State  v.  Carter,  27 
N.  J.  Law,  499  (cited  by  counsel),  was  "en- 
tirely extrajudicial,"  and  he  commends  the 
courts  sustaining  statutes  of  this  character 
as  entitled  to  the  highest  respect  See,  alsc^ 
the  authorities  cited  in  State  v.  Hall,  supra. 
In  United  States  v.  Gnltcau,  47  Aim.  Rep.  261, 
Mr.  Justice  Bradley  said:  "There  is  no  doubt 
that  the  legislature  might  have  enacted,  in 
so  many  words,  that.  If  either  the  mortal 
stroke  should  be  grlven  or  the  consequent 
death  should  happen  within  the  territory,  it 
should  be  deemed  a  murder  committed  here." 
The  cases  from  Michigan  and  Massachusetts 
are  directly  In  point  against  the  position  that 
the  offense  was  wholly  committed  in  the 
state  where  the  blow  was  stricken.  There 
are  other  cases  which  lead  to  a  similar  con- 
clusion, though  the  precise  question  was  not 
distinctly  presented.  This  view  would,  of 
course,  take  the  case  out  of  the  supposed  con- 
stitutional limitation,  but  it  must  be  borne  in 
mind  that  the  provision  of  the  constitution 
referred  to  Is  not  a  limitation  upon  the  power 
of  the  state.  Even  Mr.  Bishop  concedes  that 
It  is  not  a  question  of  constitutional  law.  In 
McNeeley's  Case,  while  the  learned  Justice 
seemed  to  be  of  the  opinion  that  the  place  of 
the  blow  was  the  place  of  the  crime,  he  nev- 
ertheless came  to  the  conclusion  that  there 
was  no  constitutional  restriction  upon  the 
state  to  enact  the  law  in  question.  He  re- 
marlss:  "Mr.  Bishop,  the  great  author,  while 
resisting  such  statutes  with  reasoning  which 
seems  to  me  to  be  very  strong  and  satisfuc- 
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tory,  yet  Bays  tliat  the  question  Is  not  one  of 
constltntional  law,  but  one  of  International 
law,  and  properly  admits  that,  If  a  legisla- 
ture command  a  court  to  violate  internation- 
al law,  it  is  lx>und  to  do  so.  See  Endl.  In- 
terp.  St  175.  If,  then,  he  he  right  in  the 
question  not  being  one  of  constitutional  law, 
this  court  could  not,  on  his  theory,  refuse  to 
execute  this  law.  *  *  *  In  none  bat  a  case 
of  very  plain  infraction  of  the  constitution, 
where  there  Is  no  escape,  will  or  ought  a 
court  to  declare  a  statute  unconstitutional. 
To  doubt  is  only  to  afhrm  the  validity  of  the 
law."  After  stating  that  there  are  no  cases 
directly  declaring  such  statutes  unconstitu- 
tional, and  instancing  the  Cases  of  Madoon 
and  Tyler  in  which  they  were  distinctly  up- 
held, and  other  cases  which  concede  their  va- 
lidity, the  court  continues:  "As  to  the  con- 
tention that  the  statute  before  us  violates  ar- 
ticle 3,  {  2,  of  the  United  States  constitution, 
we  need  only  say  that  it  applies  to  United 
States  court  proceedings  only,  relating  only 
to  proceedings  for  offenses  against  the  Unit- 
ed States.  So  does  amendment  6.  Fox  v. 
Ohio,  5  How.  410;  Cook  v.  U.  S..  13S  U.  8. 
157,  11  Sup.  Ct  268;  Barron  v.  Baltimore,  7 
Pet  243;  Spies  v.  Illinois,  123  U.  S.  131,  8 
Sup.  Ot  21."  We  are  not  Inadvertent  to  the 
possible  inconveniences  attending  the  admin- 
istration of  this  law  in  cases  where  the  blow 
is  inflicted  In  distant  places,  but,  as  was  said 
in  Tyler's  Case,  "the  expediency  or  policy  of 
the  statute  has  nothing  to  do  with  its  consti- 
tutionality." 

It  is  argued  that  the  statute  should  be  con- 
strued In  reference  to  International  law,  and 
that  it  should  be  confined  to  citizens  of  this 
state  who  have  inflicted  mortal  wounds  else- 
where. It  Is  sufficient  to  say  that  we  have 
no  authority  to  so  restrict  the  plain  and 
broad  language  of  the  law,  and  such  was  the 
mllng  in  the  Cases  of  Macloon  and  Tyler,  su- 
pra. 

After  a  careful  consideration  of  the  able 
brief  of  counsel,  we  must  conclude  that  these 
authorities  are  sufficient  to  wairant  us  in  sus- 
taining the  statute  under  consideration.  It 
may  be  observed  that  the  case  of  State  v. 
Cutshali,  110  N.  a  547,  15  S.  E.  261,  cited  on 
the  argument  expressly  refrains  from  pass- 
ing upon  this  question,  and  impliedly  recog- 
nizes the  validity  of  such  legislation  in  cases 
of  homicide.  In  that  case  It  was  clear  that 
the  crime  of  bigamy  was  fully  completed  in 
South  Carolina. 

The  other  exceptions  growing  out  of  the 
provisions  of  the  statute,  such  as  variance 
and  the  like,  must  under  the  view  we  have 
taken,  be  overruled.  What  the  indictment 
tfhould  charge  as  to  the  place,  etc.,  is  satis- 
factorily discussed  in  Macloon's  Case,  and 
sustains  the  ruling  of  his  honor.  The  other 
exceptions  were  not  pressed  on  the  argument 
but  should  be  noticed. 

We  can  see  no  error  in  admitting  the  dying 
declarations  of  the  deceased,  as  testified  to 
by  Dr.  Bone.     Under,  the  drcumstances  stat- 


ed by  this  witness,  and  especially  the  conver- 
sation at  the  time  of  the  declaration  (in 
which  deceased  said  be  would  have  to  die; 
that  be  could  not  live  with  bis  head  crashed 
in  that  way,— the  witness  telling  him  that  he 
thought  be  would  die,  but  hoped  he  would 
get  well),  we  think  the  court  was  warranted 
in  admitting  the  testimony.  The  fact  that 
another  witness  bad  told  the  deceased.  Just 
before  the  doctor  saw  him,  that  the  doctor 
had  hopes  of  him,  cannot  alter  the  result 
This  was  subsequently  corrected  by  the  doc- 
tor himself. 

Neither  is  there  any  merit  In  the  obj^tlon 
to  the  statement  of  the  prisoner  before  the 
Justice  of  the  peace.  It  does  not  appear  that 
there  was  any  Judicial  investigation  before 
him. 

The  plea  in  abatement  was  also  properly 
overruled.    State  v.  Merrltt  83  N.  C.  677. 

After  a  careful  examination  of  all  of  the  ex- 
ceptions In  the  record,  we  see  no  reason  for 
disturbing  the  Judgment  of  the  court  below. 
Affirmed. 


(115  N.  C.  410) 
CHARLOTTE    BLDG.   &   LOAN   ASS'N   v. 
BOARD  OF  COM'BS  OF  MECK- 
LENBURG COUNTY. 
(Supreme  Court  of  North  Carolina.     Dec.  11, 
1894.) 
Taxation  of  Corpouate  Stock — How  Lister 
FOB  Taxation*— BzBMPTioNS. 

1.  The  capital  stock  of  a  building  and  loan 
association  is  subject  to  taxation  for  state  and 
county  purposes. 

2.  Coust  art  5,  g  3,  provides  that  "all" 
property  shall  be  uniformly  taxed.  Section  5 
provides  that  the  general  assembly  may  ex- 
empt property  held  for  certain  purposes.  Bdd, 
that  the  assembly  can  only  exempt  from  taxa- 
tion the  property  therein  specified. 

3.  Under  Acts  1893,  c.  296,  i  14,  requir- 
ing the  officers  of  a  corporation  to  list  for  tax- 
ation all  the  "shares  of  stock"  held  therein,  and 
the  value  thereof,  the  capital  stock  must  be 
listed  by  the  corporate  officers,  and  not  by  the 
individual  stockholders. 

4.  Under  Act  1803,  c.  296,  }  14.  corpora- 
tions must  pay  taxes  assessed  on  their  snares 
of  stock. 

Appeal  from  superior  court,  Mecklenburg 
county;  Winston,  Judge. 

Action  in  a  Justice  court  by  the  Charlotte 
Building  &  Loan  Association  against  the 
commissioners  of  Mecklenburg  county  to 
recover  taxes  paid  under  protest  From  a 
Judgment  of  the  superior  court  affirming  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed, 

This  action  was  begun  in  a  Justice's  court, 
and,  on  appeal  by  the  plaintiff  to  the  su- 
perior court  it  was  there  submitted  on  the 
following  agreed  facts:  "(1)  That  the  plain- 
tiff, the  Charlotte  Building  A:  Loan  Associa- 
tion, of  Cliarlotte,  N.  C,  is  a  corporation 
created  and  organized  under  chapter  7,  vol 
2,  of  the  Code  of  North  Carolina,  and  has 
its  residence  or  place  of  business  in  the  city 
of  Charlotte,  county  of  Mecklenburg  afore- 
said, its  articles  of  association  having  been 
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obtained  from  the  clerk  of  the  superior  court 
of  said  county  under  and  by  virtue  of  the 
provisions  of  said  chapter  of  the  Code.  (2) 
That  the  capital  stock  of  the  said  association 
was  listed  for  taxation  in  Charlotte  township, 
In  said  county,  under  protest,  for  the  year 

1893,  on  the day  of  ,  A.  D.  1893; 

the  commissioners  of  the  said  county  claiming 
that  the  aald  association  was  liable  to  taxa- 
tion on  said  stock,  and  the  plaintiff  claiming 
that  under  the  law,  and  especially  under  sec- 
tion 30,  c  294,  of  the  Acts  of  1893,  the  said  as- 
sociation was  not  liable  to  taxation  on  the 
said  stock.  (3)  That  the  said  stock,  with  the 
valuation  thereof,  was  duly  entered  on  the 
tax  list  of  said  county,  as  required  by  law, 
and  the  following  tax,  which  was  also  en- 
tered on  said  books  or  list,  was  assessed 
upon  the  same:  State  tax  for  year  1893, 
$31.17;  county  tax  for  year  1893,  $31.67; 
convict  tax  for  year  1893,  $13.57;  road  tax 
for  year  1893,  $5.28.  That  said  tax  list,  duly 
certified  by  the  register  of  deeds  and  ex 
officio  clerk  of  the  said  board  of  commis- 
sioners, was  placed  in  the  hands  of  K.  A. 
Torrance,  tax  collector  of  said  township, 
with  an  order  indorsed  thereon  by  the  clerk 
of  said  board,  commanding  the  said  collector 
to  collect  the  taxes  therein  mentioned  ac- 
cording to  the  provisions  and  requirements 
of  the  law.  (4)  That  the  said  tax  collector 
demanded  payment  of  said  tax  from  the 
plaintiff,  and  said  plaintiff,  by  compulsion 
and  under  protest,  paid  said  taxes  to  said 
collector  on  the  8th  day  of  December,  1893, 
and  that  within  thirty  days  thereafter  the 
plaintiff  duly  demanded  in  writing  from  the 
treasurer  of  the  state,  and  from  the  treas- 
urer of  the  said  county  of  Mecklenburg,  that 
the  said  tax  be  repaid  and  refunded  to  it, 
to  which  demand  the  said  treasurer  of  tlie 
state  and  the  treasurer  of  said  county  refuse 
to  comply.  And  that  the  said  tax  has  not 
been  refunded  to  this  plaintiff,  although 
more  tlian  ninety  days  have  elapsed  since 
the  said  demand  was  made,  and  also  since 
the  thirty  days  from  the  day  of  payment  ex- 
pired. <5)  That  the  stock  of  the  plaintiff  as- 
sociation Is  owned  In  different  amounts  by 
divers  persons,  who  are  citizens  and  tax- 
payers of  the  said  township,  county,  and 
state.  (6)  That  before  this  action  was 
brought  the  plaintiff  duly  demanded,  in  writ- 
ing, of  the  defendant,  the  repayment  of  the 
said  tax,  which  has  been  paid  by  it  to  the 
tax  collector,  and  with  this  demand  the  de- 
fendant refused  to  comply." 

The  questions  submitted  to  the  court  on 
this  case  agreed  are  as  follows:  "(1)  Is  the 
capital  stock  of  the  plaintiff  taxable,  under 
the  laws  of  this  state,  for  state  and  county 
purposes,  or  for  either?  (2)  Should  the  said 
stock  have  been  listed  for  taxation  by  the 
said  association,  or  by  the  individual  stock- 
holders? (3)  If  the  stock  of  said  association  is 
taxable  under  the  laws  of  this  state,  who 
Is  liable  for  the  tax  thereof,— the  said  as- 
sodatlon,  or  its  Individual  stocIdioIderB? 


"^f  the  court  shall  be  of  the  opinion  tLat  the 
said  stock  is  taxable,  and  that  it  is  the  duty 
of  the  said  association  to  list  and  pay  the 
tax  on  same,  then  Judgment  of  nonsuit  and 
Judgment  against  the  plaintiff  for  defendant's 
costs  shall  be  entered;  but  If  the  court  shall 
be  of  the  opinion  that  the  said  stock  Is  not 
taxable  under  the  laws  of  this  state,  or  that, 
if  taxable,  the  stock  should  be  listed  and  the 
tax  paid  by  the  individual  stockholders,  then 
Judgment  shall  be  entered  that  plaintiff  re- 
cover of  the  defendant  the  amount  of  said 
tax  so  paid  by  it,  to  wit,  the  sum  of  ($81.09) 
eighty-one  and  69-100  dollars,  with  Interest 
on  the  same  from  the  date  of  the  payment 
thereof,  and  the  costs  of  this  action.  It  Is 
also  agreed  that  If  the  court  should  be  of  the 
opinion  and  shall  determine  that  the  said 
tax,  or  any  part  thereof,  was  levied  or  as- 
sessed Illegally  or  without  authority,  or  was 
for  any  reason  invalid.  Judgment  shall  be 
rendered  In  favor  of  the  plaintiff  for  the 
amount  of  said  tax,  with  Interest  and  cost 
It  Is  further  agreed  that  the  court  may  ren- 
der Judgment,  and  thereby  grant  any  relief 
to  the  plaintiff  that  it  may,  under  the  law, 
be  entitled  to  in  the  premises." 

Judgment:  "In  this  case  the  com-t  is  of  the 
ophiton  that  the  capital  stock  of  the  plaintiff 
association  cannot  be  doubly  taxed,  that  the 
plaintiff  Is  the  proper  p«-son  to  give  in  said 
stock  for  taxation,  and  that  tlicre  is  no  error 
in  the  Justice's  Judgment  The  plaintiff  will 
take  nothing  by  its  writ  and  the  defendants' 
go  hence,  etc.,  and  recover  costs,  in  defer- 
ence to  the  ruling,  the  plaintiff  submits  to  a 
nonsuit  and  appeals." 

Clai-kson  &  Duis,  for  appellant  B.  T. 
CanslH".  for  appellee. 

BTJRWELL,  J.  1,  Is  the  capital  stock  of 
the  plaintiff  corporation  taxable,  under  the 
laws  of  this  state,  for  state  and  coun^  pur- 
poses, or  either?  The  capital  stock  of  this 
corporation  is  properly.  The  constitution  re- 
quires that  all  property  shall  be  taxed  imi- 
formly  for  state  purposes.  Const  art  5,  {  3. 
Taxes  levied  for  county  purposes  shall  be 
levied  in  Uke  manner  with  the  state  taxes. 
Id.  I  6.  And  "all  taxes  levied  by  any 
county,  city,  town  or  township  shall  be  uni- 
form and  ad  valwem  upon  all  property  In 
the  same."  Id.  |  9.  Only  one  class  of  prop- 
erty is  exempted  from  taxation  by  the  con- 
stitution Itself,  to  wit  "property  belonging  to 
the  state  or  to  municipal  corporations.''  Tlie 
general  assembly  may  exempt  cemeteries,  and 
property  held  for  educational,  scientific, 
Utei-ary,  charitable,  or  religious  purposes,  and 
also  the  personal  property  of  a  taxpayer,  "to 
a  value  not  exceeding  three  hundred  dollars." 
Id.  I  S.  It  has  no  power  to  make  any  other 
exemptlcms.  It  is  impliedly  forbidden  to  do 
so.  Hence,  If  there  Is  any  statute  which  de- 
clares that  this  property — the  capital  stack  of 
this  corp(»Titl<8i— shall  be  exempt  from  tax- 
ation according  to  the  uniform  ad  valorem  sys- 
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tern  established  by  tbe  conatltntion,  or  that  at- 
tempts to  make  the  bnrden  of  taxation  It 
bears  greater  or  less  than  that  which  la  laid 
on  other  property  of  the  same  situs  and  value, 
such  legislation  Is  unconstitutional  and  void. 
But  the  general  assembly  may  require  the 
plaintiff  corporation  to  pay  a  license  tax  for 
the  privilege  of  carrying  on  its  business. 
Const  art  S,  {  3.  It  has  done  this.  Laws 
1893,  c.  294,  {  30.  And  It  has  forbidden  counties 
or  other  mnntdpal  c<H:poratlons  to  exact  from 
it  any  other  license  tax  or  fee.  It  has  not 
exempted  the  capital  stock  of  this  corporation 
from  bearing  its  share  of  taxation,  state  and 
county. 

2.  "I^ould  the  said  stock  have  been  listed 
tor  taxation  by  said  association,  or  by  the  in- 
dividual stockholders?"  This  association  is  a 
Coriwratlon,  and  it  is  "taxable  by  law."  Sec- 
14  of  chapto-  296  of  the  Acts  of  1893 
•oacts  that  "persons  owning  shares  In  in- 
eorporated  companies  taxable  by  law  are  not 
required  to  deliver  to  the  list  takers  a  list 
thereof,  but  the  president  or  other  chief  of- 
ficer of  such  corporation  shall  deliver  to  the 
list  taker  a  list  of  all  shares  of  stodc  bdd 
therein  and  the  value  thereof,  except  banks." 
It  seems  dear  that  the  statute  requires  the 
listing  of  this  capital  stock,  not  by  the  Indi- 
vidual stockholders,  but  by  the  association, 
through  its  president  or  other  chief  officer. 

3.  "Who  is  liable  for  the  tax  thereof,— the 
said  association,  or  its  Individual  stockhold- 
ers?" The  statute  referred  to  declares  that 
"the  tax  assessed  on  shares  of  stock  embraced 
in  said  list  shall  be  paid  by  the  corporations 
respectively."  The  language  is  plain.  The 
association  is  liable  for  the  tax.  Inasmuch 
as  our  conclusion  is  that  to  which  his  honor 
came,  it  is  not  material  to  Inquire  whether 
the  plaintiff  had  a  right  to  appeal  from  the 
Judgm^it  of  nonsuit,  to  which  he  chose  to 
submit,  under  the  drcumstancea  set  out  in 
the  record.    No  error. 


(US  N.  C.  602) 

HANSLBT  T.  JAMESVILLH  &  W.  B.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  11, 

1894.) 

Cabbiebs— Sals  of  Excubsion  Tickbt— Faildbb 
TO  SopPLT  Train. 
PtinltlTe  damages  will  not  be  awarded 
afainBt  a  railway  company  because,  by  reason 
of  defective  equipments,  it  failed  to  carry  a 
person  to  whom  it  had  sold  an  excnraion  tick- 
et back  to  his  starting  point,  where  the  only 
Injories  complalLed  of  were  snch  as  resulted 
from  inconvenience,  delay,  and  disappointment, 
and  there  was  no  evidence  of  bad  motives  on 
the  part  of  defendant.  Clark,  J.,  dissenting. 
Pnrcell  v.  Railroad  Co.,  12  S.  B.  954,  1^, 
108  N.  C.  414,  disapproved. 

Appeal  from  superior  court,  Beaufort  coun- 
ty; Graves,  Judge. 

Action  by  Frank  H.  Hansley  against  the 
Jamesville  &  Washington  Railroad  Company 
for  damages  for  failure  to  furnish  transpor- 
tation. Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.     Reversed. 


J.  H.  Small  and  W.  B.  Rodman,  for  appek- 
iant    Cbas.  F.  Warren,  for  applies. 

PER  CURIAM.  We  are  of  the  opinion 
that  the  plaintiffs  in  the  above  cases  are  not 
entitled  to  punitive  damages.  An  oplnioa 
will  be  filed  hereafter.    New  trial 

(Sept  Term,  1894.) 
AVERT,  J.  As  this  controversy  grows  out 
of  an  admitted  failure  on  the  part  of  the  rail- 
way company  to  perform  Its  agreement  with 
a  passenger  to  carry  him  to  and  from  a  par- 
ticular place  within  a  given  time,  and  in- 
volves especially  the  question  whether  the 
testimony  warranted  the  court  In  instructing 
the  Jury  that  they  were  at  liberty  to  add 
exemplary  damages  to  the  estimated  less 
actually  sustained  by  reason  of  the  delay,  it 
is  not  improper  to  state  in  the  outset  several 
leading  principles  of  the  law  governing  the 
relative  rights  and  duties  of  carriers  and 
passengers,  and  the  rules  generally  appli- 
cable in  the  assessment  of  damages  in  such 
cases.  The  contract  of  carriage  begins  when 
the  passenger  comes  upon  the  carrier's  prem- 
ises, or  upon  its  means  of  conveyance,  with 
a  purpose  of  purchasing  a  ticket  within  a 
reasonable  time,  or  after  having  purchased 
a  ticket  The  relation,  once  constituted,  con- 
tinues until  the  Journey  expressly  or  implied- 
ly contracted  for  has  been  concluded,  and  the 
passenger  has  left  the  carrier's  premises,  or 
has  been  allowed  a  reasonable  time  to  leave 
such  premises.  2  Am.  &  Eng.  Ena  Law,  pp. 
742-745.  There  Is  always,  on  the  creation  of 
a  relation,  an  agreement,  express  or  Implied, 
and  a  legal  obligation  to  perform  the  stipu- 
lation of  the  contract  by  transporting  the 
passenger  in  accordance  with  the  published 
schedule,  or  within  a  reasonable  time.  Hatch. 
Carr.  §  603  et  seq.  If  an  action  be  brought 
for  a  breach  of  this  contract,  the  amount 
recovered  Is  limited  (with  the  single  excep- 
tion of  a  brea:ch  of  marriage  contract  say 
many  law  writers)  to  damage  supposed  to  have 
been  in  contemplation  of  the  parties,  and 
actually  caused  by  such  breach.  The  meas- 
ure of  damagelsordlnarily  not  materially  dif- 
ferent whether  the  defendant  falls  to  comply 
with  his  contract  through  inability,  or  win- 
fully  disregards  It  We  shall  have  occasion 
presently  to  advert  to  the  distinction  between 
actions  of  tort  founded  upon  a  willful  omlp- 
slon  of  a  common-law  duty,  but  involving  at 
the  same  time  a  breacb  of  contract  and  such 
as  are  brought  to  obtain  redress  for  the  In- 
tentional failure  or  absolute  refusal  to  com- 
ply with  the  terms  of  an  agreement.  Action- 
able negligence  must  be  the  proximate  cause 
of  a  legal  injury  and  damage.  It  may  be 
(1)  a  pure  tort;  C2)  an  inadvertent  breach  of 
contract,  which  cannot  be  regarded  as  in- 
dependent of  the  contract  and  tortious;  (3) 
a  breach  of  contract  in  the  nature  of  tort 
and  which  may  be  treated  as  snch  independ- 
ent of  the  contract  6  Am.  &  Eng.  Enc.  IjAW. 
supra.    Treating  of  torts  of  this  third  class. 
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Blsh.  Noncont  Law,  j  74,  says:  "Becaiwe  a 
common  carrier,  whether  of  goods  or  passen- 
gera.  Is  a  sort  of  public  servant,  the  law  Im- 
poses its  duties  upon  him,  a  breach  whereof 
Is  a  tort,  although  there  is  a  contract  which 
is  violated  by  the  same  act."  Whenever 
there  is  a  public  employment  from  which 
arises  a  common-law  duty,  an  action  for  a 
breach  of  such  duty  may  be  brought  In  tort 
Express  Co.  v.  McVeigh,  20  Grat  284;  Clark 
V.  Railroad  Co.,  64  Mo.  440;  Shear.  &  R.  Neg. 
I  22.  In  actions  ex  delicto,  the  motive  of 
the  defendant  becomes  material.  1  Suth. 
Dam.  i  373.  If  a  tort  is  committed  through 
mistake,  Ignorance,  or  mere  negligence,  the 
damages  are  limited  to  the  actual  Injury  re- 
ceived. 5  Am.  &  Eng.  Enc.  Law,  p.  21,  note 
3.  But  where  there  is  an  element  of  fraud, 
malice,  gross  negligence,  insult,  or  other  cau^ 
of  aggravation  in  the  act  causing  the  injury, 
punitive  damages  are  allowed,  said  the  court 
in  Holmes  v.  Railroad  Co.,  94  N.  C.  318;  but 
the  statement  of  the  rule  was  modified  by 
omission  of  the  term  "gross  negligence"  in 
the  subsequent  cases  of  Rose  v.  Railroad  Co., 
106  N.  C  170,  11  S.  B.  526,  and  Tomllnson  v. 
Railroad  Co.,  107  N.  O.  327, 12  S.  B.  13a  The 
modification  mentioned  was  due  to  the  fact 
that  this  covrt  meantime  had  said,  in  Mc- 
Adoo  T.  Railroad  Co,  105  N.  C.  149,  11  S.  B. 
816,  ths.t  "the  most  learned  and  discriminat- 
ing tezt-writ»«  concur  in  the  opinion  that. 
In  actions  arising  ex  delicto,  there  can  be  no 
degree  of  ne^lgence  that  can  be  described 
by  the  word  'gross'  alone.  But,  where  an 
Injury  is  due  and  can  be  traced  directly  to 
the  willful  act  of  another,  he  is  not  absolved 
from  liability  to  the  injured  party.  •  •  • 
Hence  we  often  find,  in  opinions  which  have 
emanated  ftom  this  and  other  courts,  the  ex- 
pression 'gross  and  wanton  negligence';  but 
the  former  word  Is  never  used  to  describe  a 
degree  of  cardessness  that  will  excuse  the 
fault  of  the  plaintiff  in  exposing  himself  to 
danger,  except  when  it  is  improperly  held 
synonymous  with  ♦willful,*  'malicious,'  or 
•ft-audulent' "  Thompson,  In  his  work  on 
Carriers  and  Passengers  (page  673,  S  27), 
says:  "Such  damages  are  termed  'exem- 
plary,' "punitive,'  or  'vindictive,'  sometimes 
called  'smart  money,'  and  are  only  awarded 
In  cases  where  there  Is  an  element  of  either 
flraud,  malice,  such  a  degree  of  neglig;ence 
as  indicates  a  reckless  IndifTerence  to  conse- 
quences, oppression,  insult,  rudeness,  caprice, 
willfulness,  or  other  causes  of  aggravation 
In  the  act  or  omission  causing  the  Injury. 
*  *  *  Some  of  the  authorities  Include  'gross 
negligence'  as  one  of  the  elements  which  en- 
titles the  plaintiff  to  exemplary  damages." 
But  the  better  view  Is  given  in  an  opinion 
delivered  In  a  recent  case  in  the  supreme 
court  of  the  United  States.  In  reviewing 
that  ease  Mr.  Justice  Davis,  who  delivered 
the  opinion,  said:  "Some  of  the  highest  Eng- 
lish courts  have  come  to  the  conclusion  that 
there  is  no  Intelligible  distinction  between 
ordinary  and. gross  negligence;"  Railway  Co. 
v.208.E.no.l5— 34 


V.  Armstrong,  91  U.  S.  4S9.  The  general 
rule,  therefore,  is  that,  where  the  violation 
of  duty  makes  the  defendant  a  wrongdoer, 
only  compensatory  damages  are  allowed, 
while  proof  of  a  wrongful  puriiose  may  take 
a  case  out  of  it  as  an  exceptional  one.  Fraud, 
malice,  or  Insult  imply  from  their  very 
deflnlttons  the  existence  of  an  Intent  on  the 
part  of  the  wrongdoer  to  cheat,  to  Injure 
through  haired,  or  to  oppress.  Where  even 
the  rightful  ejection  of  a  passenger  is  ac- 
companied with  undue  force,  "rudeness,  reck- 
lessness, or  other  willful  wrong"  (Rose  v. 
Railroad  Co.,  supra),  the  law  assumes  the 
existence  of  bad  motive  on  the  principle 
applicable  in  ordinary  coses  of  assault,— that 
every  person  is  presumed  to  Intend  the  nat- 
ural consequences  of  his  own  act.  Tomlin- 
son's  Case,  supra.  It  must  be  noted  that 
Mr.  Thompson  carefully  excludes  "gross  neg- 
ligence" as  an  element  warranting  the  al- 
lowance of  such  damages,  and  substitutes 
the  expression  "such  a  dppree  of  negligence 
as  indicates  a  reckless  indifference  to  conse- 
quences," which  is  equivalent  to  wanton 
carelessness;  yet  the  learned  jtistice  who 
wrote  the  opinion  in  Holmes'  Case,  supra, 
inadvertently  cited  that  author  (94  N.  0. 
323)  in  support  of  his  statement  of  the  doc- 
trine. In  the  consideration  of  the  case  at  bar, 
therefore,  It  is  proper  to  dismiss  from  otur 
minds  the  idea  that  the  weight  of  authority, 
In  our  own  court  or  elsewhere,  leaves  as  at 
liberty  to  hold  that  punitive  damages  may  be 
awarded  in  every  Instance  where  a  court 
can,  by  giving  a  very  comprehensive  mean- 
ing to  that  undefined  and  Improper  term, 
"gross  negligence,"  as  descriptive  of  the  de- 
gree of  carelessness,  classify  a  case  as  an 
exceptional  one,  taken  out  of  the  genial 
rule  by  the  evidence  of  intent 

Counsel  for  the  defendant  asked  the  comi, 
on  the  trial  of  the  case  at  bar,  to  charge  as 
followa:  "(1)  That  upon  the  complaint  and 
the  .facts  as  stated  in  the  complaint  In  the 
absence  of  any  allegations  of  willful  or  gross 
negligence,  the  plaintlfT  is  not  entitled  to 
recover  punitive  damages;  (2)  that  taking 
the  entire  evidence  in  view,  the  plaintiff  is 
not  entitled  to  recover  punitive  damages; 
•  •  *  <4)  tbatt  If  tile  plaintur  knew,  when 
he  contracted  for  transportation  to  James- 
ville  and  return,  of  the  general  character, 
quality,  and  condition  of  the  defendant's 
equipment'  and  the  general  condition  of  its 
.toad,  plaintiff  would  be  entitled  to  recover  no 
damages  except  the  cost  of  transportation 
back  to  Washington;  (5)  that  the  cause  of 
action  being  laid  In  tort,  the  plaintiff  cannot 
recover  damages  tor  a  breach  of  contract  of 
carriage  in  this  action;  (6)  that,  upon  the 
entire  evidence,  the  Jury  should  resiMnd  to 
the  several  Issues  in  favor  of  the  defendant; 
(7)  that  If  the  defendant  was  expending  the 
enttre  Income  from  Its  road  in  the  mainte- 
nance of  its  roadway  and  the  equipment  of 
said  road,  it  is  not  guilty  of  such  willful  neg- 
ligence as  wIU  subject  it  to  punitive  damages. 
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but  the  plaintiff  can  onlj  recover  siieb  actual 
damages  as  may  have  been  pi-oved."  The 
court  refused  to  give  these  Instructions  aslc- 
ed,  but  charged  the  jury,  among  other  mat- 
ters, as  follows:  "(2)  The  plaintiff  claims 
that  he  bought  a  ticket  from  Washington  to 
Jamesvllle,  and  back  to  Washington;  that 
the  defendant  negligently  failed  to  have  a 
train  to  bring  him  back;  and  also  punitive 
damages  for  the  wnmgful  act  of  the  defend- 
ant in  falling  to  bring  him  back.  He  alleges 
that  the  defendant  has  willfully  failed  and 
neglected  its  duty  to  the  public  in  not  prop- 
erly keeping  its  roadbed,  tracks,  engines,  and 
cars  in  such  condition  as  to  do  the  business 
which  It  naturally  gets;  and  if  you  are 
satisfied  that  the  defendant  has  willfully 
neglected  to  do  this,  and  In  consequence  of 
this  willful  negligence  tbey  failed  to  run  tbe 
engines  and  cars  to  return  the  plaintiff  to 
Washington,  then  he  would  be  entitled  to 
punitive  damages;  otherwise,  he  will  only 
be  entitled  to  compensatory  damages."  The 
court  also  charged  the  Jury  tbat  it  was  the 
duty  of  defendant  to  have  known  the  condi- 
tion of  its  road  and  cars;  and  If  they  found 
that  the  roadbed,  track,  and  engines  of  de- 
fendant were,  at  the  time  alleged,  in  such 
condition  as  not  to  render  It  reasonably  cer- 
tain, in  the  ordinary  running  of  its  trains, 
that  the  engine  would  be  able  to  carry  the 
trains  through,  etc..  It  would  be  willful  neg- 
ligence, for  which  th^  might  allow  punitive 
damages. 

It  appeared  from  the  testimony  that  the 
road  was  originally  constructed  for  the  pur- 
pose of  hauling  lumber,  but  ultimately  en- 
gaged in  the  business  of  transporting  pas- 
sengers across  the  intervening  swamp  from 
Its  northern  terminus,  at  JamesviUe,  to  its 
southern  terminus,  at  Washington.  The 
roadbed  had  been  made  by  driving  down 
piles  of  various  kinds  to  make  a  foundation 
tor  tiie  cross-tleB.  In  the  earlier  years  of  its 
operations,  as  a  carrier  of  passengers,  the 
company  had  owned  two  engines,  one  regu- 
lar narrow-gauge  passenger  car,  and  one 
passenger  car  constructed  out  of  a  street 
car;  but  the  latter  car  had  become  unserv- 
iceable some  time  before  the  Injury  com- 
plained of,  and  on  extraordinary  occasions  a 
flat  or  box  car  had  to  be  used  to  accom- 
modate passengers.  The  engines  had  be- 
come worn,  and  had  been  Jolted  and  injured 
on  account  of  the  bad  condition  of  the  road- 
bed and  the  consequent  jarring  in  passing 
over  It.  The  earnings  of  the  road  had  been 
applied  excluslveiiy  to  Mb  Improvement  dur- 
ing the  whole  x)eriod  of  its  use  as  a  road  for 
transporting  passengers,  but  latteriy  the  in- 
come had  been  greatly  diminished,  and  was 
tnsnfficient  to  keep  the  roadbed  In  repair, 
much  less  to  provide  additional  cars  or  en- 
gtoes.  These  are  some  of  the  facts  testified 
to  by  the  witnesses.  The  gravamen  of  the 
complaint  Is  that  the  defendant  company 
carried  the  plaintiff  from  Washington  to 
Jamefivllle  November  7,  1882,  but  failed  to 


furnish  means  of  transportation  at  the  stip- 
ulated time,  November  9th,  to  bring  him 
back  to  Washington  on  his  return  ticket.  In 
applying  the  abstract  principles  which  we 
have  stated  more  specifically  to  the  case  be- 
fore us,  we  find  It  to  be  a  well-settled  rule 
that  where  a  passenger  is  delayed  or  carried 
contrary  to  the  agreement,  so  as  to  lead  to 
a  failure  to  accomplish  the  object  of  the 
trip,  such  person  is  entitled  to  recover  in  all 
cases  at  least  the  sum  paid  for  the  ticket, 
with  interest  thereon,  together  with  compen- 
sation for  the  whole  of  the  time  lost  in  the 
trip,  and  In  some  instances  the  reasonable 
cost  of  reaching  the  objective  point  by  means 
of  some  other  conveyance.  Yonge  v.  Rail- 
road Co.,  1  Gal.  353;  Hamlin  v.  Railroad,  1 
Hurl.  &  N.  408;  Railroad  v.  Banaud,  58  G  a. 
180;  Hawcroft  ▼.  Railroad,  8  Eng.  Law  & 
Eq.  362;  Sears  v.  Railroad,  14  Allen,  433; 
Eddy  V.  Harris,  78  Tex.  661,  15  S.  W.  107; 
Walsh  V.  Railway  Go.,  42  Wis.  23.  The  rule 
of  damage  just  stated  is  to  be  adc^ted,  not 
only  when  the  suit  against  the  railway  com- 
pany Is  brought  for,  or  the  proof  confined  to, 
the  breach  of  contract  of  carriage,  but  as 
well  where  the  plaintiff  elects  to  sue  in  tort, 
and  rely  upon  the  disregard  of  duty  on  the 
part  of  the  carrier  as  a  cause  of  action,  un- 
less it  appear  that  the  plaintiff  has  suffered. 
In  addition  to  the  expense,  loss  of  time,  and 
Inconvenience  Incident  to  every  failure  to 
comply  with  such  a  contract,  some  personal 
Injury  of  which  the  willful  failure  to  trans- 
port him  according  to  the  schedule  time  is  a 
proximate  cause,  S  Am.  &  Eng.  Enc  Law, 
40;  Railway  Co.  v.  Armstrong,  supra;  Rail- 
road Co.  V.  Sellers,  83  Ala.  9,  9  South.  375;  3 
Suth.  Dam.  K  934-938;  Martin  v.  Railroad 
Co.,  32  S.  0.  592,  10  S.  E.  960;  Wilkinson  v. 
Searcy,  76  Ala.  176;  Shear.  &  R.Neg.S  23.  In 
Railroad  Co.  v.  Sellers,  supra,  where  the  con- 
ductor carried  a  female  passenger  beyond 
the  station  to  which  the  company  bad  con- 
tracted to  carry  her,  and  ordered  her  off  the 
train  in  a  driving  rain  with  an  Infant  In  her 
arms,  and  so  hicnmbered  with  baggage  that 
she  could  not  protect  herself  by  using  an  um- 
brella, thereby  subjecting  her  to  exposure, 
from  which  she  contracted  sickness  that  last- 
ed for  three  weeks,  the  court  carefully  and 
in  express  terms  rested  the  decision  that  the 
Jury  might  allow  exemplary  damages  upon 
the  ground,  not  of  the  "omission  of  the  duty" 
on  the  part  of  the  conductor  of  stopping  at 
the  station,  but  of  bis  willful  disregard  of 
her  comfort  and  health  In  forcing  her  to  ex- 
pose herself  and  her  Infant,  instead  of  let- 
ting her  off  at  a  house  or  backing  the  train 
to  the  stati<».  In  discussing  this  doctrine, 
Sutherland  (volume  S,  {  938)  says:  '"Where 
a  person  has  bought  a  ticket,  and  is  carried 
beyond  the  station  for  which  he  is  ticketed, 
without  any  fault  ou  his  part,  he  has  a  right 
of  action  for  at  least  nominal  damages, 
though  be  suffers  no  actual  injury,  and  for 
such  actual  Injury  as  be  may  in  fact  suffer." 
After  laying  down  the  foregoing  as  the  ordl- 


Digitized  by 


Google 


N.  0.) 


HAKSLEY  V.  JAMESYTLLE  &  W.  B.  CO. 


581 


nary  rule,  wben  the  conductor,  with  a  fnll 
knowledge  of  the  destlnatioa  ot  a  passenger, 
merely  takes  him  beyond  that  point,  and  lets 
him  ofF  without  circumstances  of  aggrava- 
tion, proceeds  to  refer  with  approval  to  the 
ruling  of  the  court  of  Alabama,  already  cit- 
ed,  that  where  there  was  evidence,  la  addi- 
tion, that  a  female  passenger  was  ordered 
off  the  train  with  he^  infant,  the  drcum- 
stanoee  attending  ber  expulsion  were  evi- 
dence to  be  considered  by  the  jury  of  willful 
wrong  on  the  part  of  the  conductor,  and 
consequent  liability  on  the  part  of  the  com- 
pany to  punitive  damages.  It  is  an  error 
that  will  lead  to  endless  confusion  to  hold 
that  "smart  money,"  which  is  allowed  as  a 
punishment  to  the  wrongdoer,  may  be  re- 
covered in  every  case  where,  und^  the  com- 
mon-law practice,  an  action  ex  delicto  would 
Ue.  Wanamaker  v.  Bowes,  36  Md.  42;  Wil- 
kinson V.  Searcy,  supra;  Phelps  v.  Owens, 
11  CaL  22.  All  of  the  actions  brought 
against  railway  companies  for  breach  of  Axxtj 
arise  out  of  tort;  but  It  is  only  In  those 
where  the  elements  already  mentioned  as  in- 
dicative of  bad  motive  exist,  and  where,  in 
addition,  some  personal  Injury  or  indignity 
is  sustained,  that  the  plaintiff  is  allowed  to 
recover  more  than  compensatory  damages. 
Morse  v.  Duncan,  14  Fed.  396.  In  Tomlinson 
V.  Railroad  Co.,  supra,  the  court  said:  "The 
fact  that  the  plaintiff  was  wrongfully  ex- 
pelled places  him  In  no  more  favorable  atti- 
tude, as  a  claimant  of  punitive  damages, 
than  if  he  bad  been  rightfully  ejected,  but  In 
an  unlawful  or  unwarranted  manner.  It  Is 
an  ees«ttlal  prerequisite,  to  the  acquisition 
of  the  right  to  recover  exemplary  damages 
(or  wrongful  expulsion  of  a  passenger  from 
a  train,  that  there  should  be  evidence  of  un- 
due force,  unnecessary  rudeness  tn  the  ap- 
plication of  the  force  or  Insult,  malice,  or 
some  willful  wrong  accompanying  the  act  of 
ejecting  him  or  causing  him  to  leave  the 
train."  Rose  v.  Railroad  Co.,  supra,  and  au- 
thorities there  dted.  Justice  Clark,  for  the 
court.  In  Wallace  v.  Railroad  Co.,  104  N.  C. 
452,  10  a  B.  552,  approving  the  rale  laid 
down  in  3  Sutb.  Dam.  (1st  Ed.)  261,  said: 
"Plaintiff  Is  to  have  a  reasonable  satisfaction 
for  loss  of  both  bodily  and  mental  powers,  or 
for  actual  suffering  both  of  body  and  mind, 
which  are  the  Immediate  and  necessary  con- 
sequences of  the  injury."  "In  the  absence 
of  any  sufficient  testimony  to  make  the  com- 
pany liable  for  willful  disregard  of  the  in- 
testate's danger,"  said  the  court  In  Boseman 
V.  Railroad  Co.,  112  N.  C.  719,  16  S.  B.  766, 
"we  think  the  conrt  below  erred  In  submit- 
ting the  case  to  the  jury." 

It  Is  true  that  smart  money  may  be  award- 
ed by  the  jury  when  no  actual,  but  only 
nominal,  damage  Is  shown,  as  when  a  con- 
ductor rightfully  expels  a  person  from  a  car, 
or  the  owner  puts  a  trespasser  off  his  prem- 
ises, and  either  of  them  uses  excessive  force 
or  subjects  such  person  to  useless  Indignity. 
Tomlinson  v.  Railroad  Co.,  supra;  White  v. 


Barnes,  112  N.  C.  323,  16  S.  B.  922.  The 
allowance  is  made,  in  these  instances,  on  ac- 
count of  the  assault  or  rudeness.  But,  where 
a  trespass  is  committed  by  mistake,  the  case 
is  not  governed  by  the  same  principle,  as 
when  a  willful  assault  is  committed.  Bev- 
eridge  v.  Welch.  7  Wis.  46S).  It  is  not  suf- 
ficient ground  for  allowing  punitive  damages 
that  the  defendants,  when  uuey  committed  a 
trespass,  had  reason  to  believe,  but  did  not 
know,  that  their  acts  were  wrongful,  uid 
might  result  In  Injury  to  plaintiff.  Inman  v. 
BaU,  65  Iowa,  543.  22  N.  W.  606.  On  the 
other  hand,  a  trespasser  is  always  responsi- 
ble for  such  actual  damages  as  legitimately 
follow  from  his  act,  whether  he  contemplated 
the  result  or  not  (Allison  v.  Chandler,  11 
Mich.  542),  while  one  who  assaults  another 
is  presumed  to  have  Intended  the  personal 
Injury,— that  Is,  the  consequence  of  commit- 
tlDg  the  assault;  it  being  a  wrongful  act, 
done  purposely  and  without  cause.  Goetz  v. 
Ambs,  27  Mo.  33;  U.  S.  v.  Taylor,  2  Sunm. 
586;  Fed.  Cas.  No.  16,442;  Cansee  v.  Anders, 
4  Dev.  &  B.  240.  We  thiulc  that  the  case 
at  bar  Is  one  of  those  where  the  plaintiff,  un- 
der the  old  oommon-law  practice,  might  have 
elected  to  bring  his  suit  either  for  the  breach 
of  contract  in  falling  to  bring  the  plaintiff 
back  on  schedule  time,  or  for  the  disregard 
of  his  duty  to  the  public  as  a  carrier,— either 
an  action  of  assumpsit  or  of  trespass.  But 
because  he  chose  then  to  sue  for  the  tort, 
and  now  to  allege  such  facts  as  show  an 
omission  of  duty,  it  does  not  follow  that,  upon 
proof  of  such  allegations,  exemplary  damages 
will  be  allowed.  There  has  been  a  failure 
to  show  the  sort  of  willfulness  that  manifests 
Its  presence  in  malice,  rudeness,  violence,  in- 
dignity, and  recldess  disregard  of  consequen- 
ces, and  there  is  no  evidence  that  the  plaintiff 
suffered  from  sickness  contracted  by  expos- 
ure Incident  to  the  delay,  or  was  subjected, 
In  consequence  of  the  defendant's  failure  to 
furnish  transportation,  to  any  other  personal 
injury  or  to  Indignity.  If  neither  the  inten- 
tional and  wrongful  expulsion  of  a  passenger 
not  accompanied  with  undue  force  (Tomlln- 
son's  Case,  supra),  nor  the  negligent  carry- 
ing him  i>eyond  his  destination  (3  Suth.  Dam. 
i  938),  after  having  inspected  his  ticket  or  re- 
ceived it,  is  sntBclent  evidence  of  the  wiUfol 
infliction  of  personal  Injury  to  warrant  the 
allowance  of  punitive  damages,  we  tall  to  see 
upon  what  principle  we  can  bold  a  railroad 
company  llaIHe  to  be  so  punished  because.with 
a  full  Icnowledge  on  the  part  of  Its  manager 
that  the  company  had  but  two  engines,  one 
of  which  was  in  the  shop  at  Norfolk  for  re- 
pairs, it  undortooiiL  uo  haul  to  Jamesville  and 
back,  with  the  other,  not  then  in  good  condi- 
tion, the  train  on  which  the  plaintiff  and 
others  who  had  return  tickets  were  to  be 
carried  as  passengers,  because  only  of  the 
deU>y  and  Inconvenience  Incident  to  such  de- 
tention. If  the  same  engine,  in  consequence 
of  the  bad  condition  of  the  track  or  the  en- 
gine itself,  had,  with  the  carl  been  derailed. 
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only  those  pasaengera  who  received  bodily  In- 
jnry  could  have  maintained  actions  against 
the  company,  and  have  recovered,  as  a  part 
of  the  compensation  for  the  consequences  of 
the  accident,  exemplary  damages.  It  Is  not 
D(>cessary  to  dte  authority  in  support  of  the 
soundness  of  so  plain  a  proposition;  and  yet. 
If  we  sustain  the  coiurt  below,  the  logical  re- 
sult would  be  that  a  passeng»  who  is  de- 
layed without  suflerlng  bodily  injury  by  a 
defective  engine  is  entitled  to  smart  money, 
though  be  oould  not  have  subjected  the  com- 
pany to  such  punishment  had  he  escaped  un- 
harmed when  it  was  derailed  and  upset 
"Neither  negligence  without  damage  nor 
damage  without  negligence  will  constitute 
any  cause  of  action."  Shear.  &  R.  Neg. 
IS  23-25.  The  case  of  Purcell  v.  Railroad 
Co..  108  N.  a  414,  12  S.  E.  954,  956,  seems 
to  have  been  confidently  relied  on  to  sustain 
tbe  contention  of  the  plalutiff.  The  facts  in 
tbat  case  were  that  the  plaintiff  had  pur- 
chased a  ticket,  and  was  waiting  at  tbe  time 
at  which  It  was  advertised  that  the  train 
would  stop  at  the  station  where  he  was  to 
embark;  but,  tbe  cars  being  overloaded  be- 
cause a  circus  was  to  give  an  exhibition  at 
tbe  station  to  which  the  passenger  was  des- 
tined, the  conductor  did  not  stop  at  the  sta- 
tlcm,  but  left  him  standing.  It  was  held  that 
the  failure  to  provide  sufficient  means  of 
transportation,  when  by  reasonable  dillgenoe 
it  could  have  been  ascertained  that  tbey 
would  be  needed,  was  such  evidence  of  will- 
fulness and  gross  negligence  as  to  warrant 
the  court  in  instructing  the  Jury  that  they 
might  allow  punitive  damages.  In  the  oi>in- 
lon,  Helm  v.  McCauglian,  32  Miss.  17,  was 
cited  as  "exactly  in  point"  to  sustain  the  rul- 
ing, though  even  that  extreme  case  was  dis- 
tinguishable from  Pnrcell's  Case,  as  well  as 
tbat  at  bar,  in  that  the  Jury  must  have  fonnd, 
prdimlnary  to  the  assessment  of  exemplary 
jiamngM,  (1)  that,  after  advertising  that  the 
boat  would  stop  for  passengers  at  the  land- 
ing where  the  feme  plaintiff  was  waiting,  the 
ownos  or  thetr  agent  willfully  and  capri- 
donsly  passed  by,  when  they  could  bave  ef- 
fected a  landing  there,  and  had  room  to  ac- 
commodate the  plaintiff;  (2)  tiist  the  Instme- 
tlom  excepted  to  and  sustained  was  that  tbe 
plaintiffs  were  entitled,  "from  the  exposure 
and  discomfort  they  suffered"  in  waiting  for 
tbe  boat,  to  exemplary  damages  (page  2^;  It 
appearing  on  the  trial  that  the  feme  plaintiff 
was  pregnant,  and  that,  the  weather  being 
anusnally  cold,  she  suffered  great  pain  and 
anguish,  whereby  her  health  and  life  were 
in  perlL 

In  addition  to  the  aathorftles  already  dted 
upon  tbls  point,  we  find  a  summary  of  tbe 
docMne  compiled  from  leading  cases  in  Ray, 
Keg.  Impi  Dut  p.  228,  g  68,  which  is  as 
foltows:  "Where,  according  to  the  schedule 
tut  tralna,  a  paaMoger  arrives  at  a  statloo, 
Inteading  to  take  passage,  and  he  finds  no 
trafn  ready,  and  is  compelled  to  remain  over 
the  nl^t,  and  In  oonsequence  of  tbe  delay 


be  falls  to  keep  an  appolnbnent  and  com- 
plete business  arrangements,  while  he  will 
be  entitled  to  recover  the  actual  expense  in- 
curred in  bis  hotel,  he  cannot  recover  beyond 
more  than  nominal  damages,"— citing  Rail- 
road Co.  T.  Oreen,  52  Miss.  779,  to  sustain 
the  proposition;  and  the  court  say  to  that 
case,  on  page  229,  that  "punitive  damages 
will  not  be  allowed  in  the  absence  of  any 
circumstances  of  malice,  impression,  insult, 
personal  injury,  mental  and  physical  suffer- 
ing, although  sometimes  more  than  acttul 
damages  may  be  awarded  against  common 
carriers  by  way  of  punishment  for  their 
neglect  of  duty,  and  as  a  protection  to  the 
publia"  In  the  application  of  the  proposi- 
tion which  is  taken  from  that  case,  the  cou  t 
held  that  where  a  passenger  train  ran  00 
yards  beyond  the  platfwm,  and  failed  to 
stop  there  long  enough  for  a  passengo'  who 
had  bought  a  ticket,  and  was  waiting  to 
embark,  to  reach  it,  the  allowance  of  $1,500 
damages  was  excessive  because  "no  damages 
were  proved  except  disappointment,  delay, 
and  Inconvenience."  The  reasonable  rule 
adopted  In  MisslBslppi  will  not,  therefore, 
apply  either  to  Purcell's  Case  or  to  that  at 
bar,  since  no  personal  injury  was  sustained 
by  the  complainant  In  either  case,  nor  was 
there  any  ground  for  compensatory  or  puni- 
tive damages  shown,  except  the  disappoint- 
ment, delay,  and  inconvenience  resulting 
from  the  failure  to  furnish  means  of  trans- 
portation. We  conclude,  therefore,  that  the 
plaintiff  was  not  entitled,  upon  any  pliase 
of  the  evidoice,  to  recover  punitive  damages, 
for  the  reasons  (1)  ttiat  he  has  not  proved 
that  he  sustained  any  personal  injury,  c« 
shown  any  grounds  for  asking  damages  ex- 
cept inconvenience^  delay,  and  disappoint- 
ment; (2)  that  In  no  aspect  of  the  testimony 
is  there  evidence  of  bad  motive  sufficient  to 
entitle  the  plaintiff  to  more  than  compensa- 
tory damages. 

In  iwsslng  upon  this  question  we  must  in- 
voke the  aid  of  conunon  sense  and  common 
observation,  since  the  question  whether  a 
given  act  amounts  to  negligence  at  all,  and, 
if  it  does,  what  degree  of  culpability  attacliea 
to  it,  depoids  not  only  up<m  surrounding  cir- 
cumstances, such  as  tbe  condition  of  the 
iwrtiefl,  but  tbe  ccodltion  of  tbe  countzy  and 
the  progress  of  improvement  in  science  and 
the  arts.  We  cannot  shut  our  eyea  to  the 
history  of  railways  in  North  Carolina,  and 
the  dally  developments  of  the  country  by 
new  branch  Unes,  built  first  for  the  transpor- 
tation of  lumber,  and  gradually  extending 
their  business,  as  carriers,  to  other  freight, 
until  at  last,  though  the  corporation  has  been 
able  to  purchase  not  more  than  two  or  three 
engines  and  a  single  passenger  car  with  few 
appointments,  its  patrons  Induce  it  to  trans- 
port passengers  In  order  that  they  may  have 
tbe  advantage  of  saving  time  and  expense 
by  snbatituting  snch  a  conveyance  aa  an 
improvement  oo  a  road  wagon  or  otber  ve- 
hicle.   We  ore  not  disposed  to  chedk  tbe 
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process  of  evolution  which  we  see  around 
ns,  from  a  lumber  road  Into  a  comfortable 
line  for  passengers,  as  the  develc^ment  of 
business  Justifies  the  change.  Even  where 
a  road  appears  to  be  retrograding,  we  see  no 
reason  why  we  should  Interpose  with  a 
harsh  rule,  such  as  would  have  stopped  the 
operation  of  the  Raleigh  &  Gaston  Road 
nearly  50  years  ago  ^vlth  the  best  efforts  of 
our  distinguished  Governor  Graham,  repre- 
senting the  state,  as  a  principal  stockholder, 
and  running  It  with  poor  equipments  and 
constant  danger  of  injury  to  passengers  by 
derailments  and  snalcebeads,  and  frequent 
delays  of  many  days  to  purchasers  of  tickets. 
History  has  repeated  itself  In  the  gradual 
improvement  of  the  roadbed  and  equipments 
of  the  Western  North  Carolina  Railroad.  If 
the  axe  is  to  be  brought  to  the  root  of  the 
tree  by  stopping  these  roads  from  transport- 
Int;  persons  at  all  unless  the  conditions  be  im- 
proved, the  legislature  has  wisely  attempted 
to  vest  the  necessary  powCT  la  a  railroad 
commission,  to  accomplish  this  end  either 
by  ordering  a  cessation  of  operations,  or  the 
Improvement  of  the  roadbed  and  the  pur-- 
chase  of  new  equipments.  Meantime,  nei- 
ther the  law,  fairly  Interpreted,  nor  consid- 
erations of  public  policy,  warrant  the  adop- 
tion of  so  harsh  a  rule  as  that  proposed.  It 
necessarily  follows  that  Purcell's  Case  Is 
overruled  as  inconsistent  with  the  principles 
we  have  laid  down.  We  are  less  averse  to 
taking  this  course,  because  the  doctrine  there 
enunciated  can  never  become  a  rule  upon 
which  the  title  to  property  depends,  and,  as 
we  have  Intimated  already,  because  It  may 
operate  in  its  enforcement  to  check  the  Im- 
provement and  development  of  sections  now 
too  remote  from  market  to  justify  the  most 
costly  roadbeds  and  the  best  equipments. 
For  the  reasons  given,  we  deem  itunnecessary 
to  discuss  the  other  exceptions,  which  we 
may  state,  in  a  general  way,  are  untenable, 
and  we  feel  constrained  to  grant  a  new  trial. 

CLARK,  J.  (dissenting).  It  la  the  duly  of 
railroad  companies  to  run  their  trains  ao- 
cording  to  scbednle.  "Passengers,  if  delay- 
ed, are  entitled  to  compensation  for  loss  of 
their  time  (Railroad  Co.  r.  Books,  67  Pa. 
St  339),  with  their  expenses  during  delay, 
or,  when  necessary,  expenses  of  procuring 
another  conveyance.  As  to  compensation  for 
loss  of  time,  *  *  *  It  is  admissible  to 
prove  the  rate  of  wages  at  the  place  of  des- 
tination." 2  Harris,  Dam.  Corp.  {  646.  "A 
passenger,  in  order  to  avoid  delay,  can  only 
Incur  a  reasonable  expense.  He  cannot  take 
a  special  train  In  order  to  avoid  a  slight  de- 
lay. •  •  •  The  Talne  of  time  lost  may 
also  be  recovered.  Bvldence  of  the  rate  of 
wages  earned  by  TfenojxB  of  plalntHTs  trade 
at  the  place  of  destination  Is  admissible  to 
guide  liie  jury  In  fixing  the  damages."  2 
Sedg.  Dam.  H  862,  86S.  SnCh  are  the  gen- 
eral principles  applicable  in  cases  where,  by 
reason  of  the  train  being  behind  the  schedole 


time,  the  passengn  misses  connection  with 
the  first  train  on  a  connecting  road,  or  la 
delayed  even  in  reaching  his  destination  on 
the  carrier's  own  line  according  to  the  ad- 
vertised schedule,  when  the  action  Is  for 
breach  of  contract.  As,  in  every  such  case 
of  delay,  each  passenger  Is  entitled  at  least 
to  nominal  damages.  It  Is  of  Importance  to 
the  public  and  the  common  carrier  to  revert 
to  the  settled  principle,  in  actions  for  breach 
of  contract,— that  the  parties  are  only  liable 
for  those  damages  which  were  reasonably 
In  their  contemplation  at  the  time  of  making 
the  contract  This  is  the  usual  limit  of  dam- 
ages, but  there  may  be  cases  where  the  neg- 
lect of  the  carrier  is  so  willful  as  to  make 
it  liable  in  an  action  of  tort  for  punitive 
damages.  The  plaintiff,  however,  contends 
that,  as  the  present  is  an  action  of  tort  npon 
the  evidence,  he  Is  entitled  to  recover  ex- 
emplary damages.  The  question  was  de- 
cided by  this  court  no  one  dissenting,  In 
Purcell  V.  Railroad  Co.,  108  N.  O.  414,  12  S. 
B.  954,  856,  where  it  Is  said  (pages  417,  418, 
108  N.  0.,  and  pages  954,  956, 12  S.  B.):  "The 
Code  (section  1963)  provides:  'Every  rail- 
road corporation  shall'  •  •  •  at  regular 
times  to  be  fixed  by  pnblic  notice  •  •  • 
take,  transport  and  discharge  such  passen- 
gers and  property  •  •  •  on  due  payment 
of  the  freight  or  fare  legally  authorized  there- 
for and  shall  be  liable  to  the  party  aggrieved 
in  an  action  for  damages  for  any  neglect  or 
refusal  in  the  premises.'  For  a  violation  of 
such  statutory  duty  the  plalntlfT  might  have 
sued  in  contract  (Hodges  ▼.  Railroad  Co., 
105  N.  O.  170,  10  S.  B.  917),  but  he  could 
elect  to  sue  in  tort  for  the  injury  and  the 
breach  of  public  dnty,  existing  independent 
of  the  statute,  by  the  willfulness  or  negli- 
gence of  defendant  (Blsh.  Noncont  Law,  H 
73, 74;  Redf.  Carr.  i  ^22;  Tattan  v.  Railroad, 
2  Bl.  &  El.  844).  If  the  tort  was  committed 
by  mere  negligence  of  the  defendant,  as 
simple  carelessness  or  Inadvertence,  the 
plaintiff  would  be  restricted  to  compensa- 
tory damages,  and  as  no  special  damages 
were  alleged  and  shown,  other  than  obtain- 
ing another  conveyance,  the  measure  of  dam- 
ages as  laid  down  by  tiie  court,  to  wit, 
the  price  of  procuring  such  other  convey- 
ance. Would  have  been  correct;  but  If  the 
conduct  of  the  defendant  was  willful,  or 
showed  such  gross  negllgrence  as  to  indicate 
a  wanton  disregard  of  the  rights  of  the  plain- 
tiff, he  was  entitled  to  recover  punitive  dam- 
ages In  addition."  In  the  present  case  fhere 
was  evidence  of  great  dilapldattou  of  cars, 
rolling  stock,  engines,  roadbed,  and  trestles, 
and  of  continued  neglect  to  repair  same.  So 
gross  was  It  that  for  defendant  to  continue 
to  offer  to  transport  and  to  receive  for  trans- 
portation passengers,  with  such  defective  ms/- 
chlnery  and  roadway,  was  such  a  disregard 
of  Its  duties  and  the  rights  of  the  public  that 
in  case  of  death  resulting  to  a  passenger 
while  en  route,  there  are  authorities  which 
would  have  sastalned  an  Indictment  t<»  man- 
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alan^ter  acaJnst  the  president,  directors, 
and  other  chief  officers.  It  Is  very  certain 
that,  with  snch  machinery  and  roadbed,  to 
contract  to  take  the  plaintiff  and  others  on 
a  round  trip,  and,  having  gotten  them  to  the 
other  end  of  the  line,  to  leave  them  there  to 
get  back  as  they  could,  was  such  "gross  and 
willful  disregard  of  plaintiff's  rights  as  would 
entitle  him  to  recover  punitive  damagea" 
As  was  said  In  Purcell  y.  Railroad  Co.,  supra: 
"Should  an  excessive  uerdlct  have  been  found 
by  the  Jury,  the  discretion  rested  with  the 
trial  judge  to  correct  it;  but  It  would  be  & 
denial  of  Justice  to  permit  a  common  carrier 
to  exhibit  such  arbitrary  and  willful  neglect 
of  the  duties  it  has  assumed,  and  such  dis- 
regard of  the  rights  of  others.  Yet  such  Is 
the  effect.  If,  without  adequate  excuse.  It 
should  be  allowed  thus  to  act  with  no  other 
penalty  than  refunding  the  price  of  the  tlcltet, 
and  the  price  paid  for  another  conveyance, 
since  the  latter  would  be  demanded  in  very 
few  cases,  and  only  when  the  destination  is 
at  a  short  distance.  *  *  •  The  refunding 
of  the  price  of  the  ticket  would  in  most  cases 
amount  to  nothing,  as  the  passenger  would 
usually  buy  a  ticket  by  the  next  train;  yet 
the  inconvenience,  annoyance,  and  Injustice 
to  the  traveling  public  by  such  detention 
would  be  great,  and  difficult  to  estimate." 
In  that  case  the  plaintiff  sued  for  damages 
because  the  train  ran  by  its  regular  station 
without  stopping  to  take  him  on.  Here  the 
condition  of  the  machinery  and  roadbed  was 
such  that  it  was  dangerous  to  travel  over 
the  road.  The  defendant  company  showed  a 
criminal  Indifference  to  the  rights  of  the 
public  In  offering  to  transport  passengers 
when  It  knew  the  uncertainty  alike  of  safe 
transportation  and  on  schedule  time,  both  of 
which  are  Implied  in  Its  offer.  The  company 
owed  it  to  the  public  to  keep  its  appliances 
and  roadway  In  proper  condition  to  transport 
safely  and  according  to  schedule.  If  it  had 
not  money  in  the  treasury,  it  should  have 
borrowed  it,  and,  if  unable  to  do  that,  it 
should  have  suspended  operations,  as  we 
learn  It  has  tince  done. 

It  is  not  every  case  where  a  railroad  Is  in 
a  bad  condition,  and  there  Is  delay  or  fail- 
ure to  convey,  that  the  Jury  can  give  puni- 
tive damages.  The  court  here  told  the  jury 
that  "if  the  defendant  had  reason  to  believe, 
and  did  believe,  from  the  business  of  the 
txiad  for  several  years  past  and  the  condition 
of  its  engines,  that  It  would  be  able  to  keep 
Its  contract  to  transport  plaintiff,  and  an 
accident  occurred  which  they  could  not  have, 
in  the  ordinary  course  of  their  business, 
foreseen  and  provided  for.  It  would  not  be 
willful  negligence."  To  this  the  defendant 
did  not  except  The  court  further  charged. 
If  the  Jury  "found  that  the  roadbed,  track, 
and  engines  of  defendant  were,  at  the  time 
alleged,  in  such  condition  as  not  to  render  it 
reasonably  certain,  in  tl^e  ordinary  r.^unins 
of  its  trains,  that  the  engines  would  be  able 
to  cany  the  trains  through,  or  the  roadbed 


and  track  in  such  condition  as  to  render  It 
unsafe  to  carry  its  trains  over  It,  and  they 
permitted  this  condition  of  things  to  con- 
tinue up  to  the  alleged  time.  It  would  be 
willful  negligence,  for  which  you  may  allow 
punitive  damages.  If  you  find  that  they  had 
allowed  their  road,  track,  and  engines  to  get 
in  such  condition  as  not  to  be  able  to  do  the 
ordinary  business  of  the  road  by  their  negli- 
gence, and  the  characfer  of  that  negligence 
was  such  as  to  satisfy  you  that  defendant 
did  not  care,  or  was  Indifferent,  as  to  wheth- 
er they  had  the  train  there  or  not,  it  would  be 
willful  negligence."  To  this  the  defendant 
excepted.  The  action  was  brought  for  a  tort 
The  second  paragraph  of  the  complaint  was 
as  follows:  "(2)  That  the  defendant  so  care- 
lessly and  negligently  conducted  and  man< 
aged  the  said  railroad,  and  so  carelessly  and 
negligently  allowed  its  track,  cars,  locomo- 
tives, and  other  appurtenances  belonging  to 
the  said  railroad  as  a  common  carrier  to 
become  so  out  of  repair,  and  the  equipment 
of  the  said  railroad  to  become  so  run  down 
and  incomplete,  and  so  negligently  failed  to 
provide  adequate  facilities  for  the  transpor- 
tation of  passengers,  that  the  plaintiff,  by 
reason  of  the  premises,  having  on  the  7th 
day  of  September,  1892,  purchased  at  the 
town  of  Washington  a  ticket  to  the  town  of 
JamesvlUe  and  return, — to  return  on  the  9th 
day  of  September,  1892,— and  for  which  the 
defendant  charged  and  received  from  the 
plaintiff  the  sum  of  one  dollar,  was  carried 
over  the  railroad  of  the  defendant  company 
to  the  town  of  Jamesville;  that  upon  the 
said  9th  day  of  September,  1892,  at  the  ad- 
vertised time  plaintiff  presented  himself  at 
the  defendant's  depot  In  Jamesville,  N.  C, 
for  transportation  over  said  railroad  to 
Washington,  N.  C,  and  because  of  the  negli- 
gence, carelessness,  and  lack  of  proper  equip- 
ment of  a  railroad  receiving  the  profit  of  a 
common  carrier  and  owing  duties  to  the  pub- 
lic, and  without  fault  on  the  part  of  the 
plaintiff,  defendant  failed  to  provide  loco- 
motive, cars,  or  other  means  for  the  trans- 
portation of,  and  failed  to  transport,  this 
plaintiff  to  the  town  of  Washington,  accord- 
ing to  Its  public  duty  and  advertisement  to 
plaintiff's  damage  five  hundred  dollars." 
And  one  of  the  Issues  submitted  was:  "Did 
the  defendant  negligently  suffer  and  permit 
its  road,  rolling  stock,  and  equipment  to  be- 
come In  the  condition  described  in  section  2 
of  t^e  complaint  so  that  It  was  unable  to 
discharge  its  duties  to  the  public  as  a  com- 
mon carrier  of  freight  and  passengers?" 
The  above  charge  was  therefore  appropriate 
to  the  controversy  In  the  pleadings,  and  it 
was  most  amply  supported  by  the  testimony. 
It  will  be  seep  by  reference  thereto  that  the 
roadbed,  the  engines,  and  the  rolling  stock 
were  all  unfit  and  dangerous  to  be  used; 
that  the  manager  of  the  company  reported 
the  condition  of  the  same  to  the  owners  in 
Philadelphia,  but  that  in  willful  disregard 
of  their  public  duties  they  neither  put  the 
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road,  engines,  and  rolling  stock  Into  fit  con- 
dition, nor  dlsoontinned  iioldlng  themselves 
out  to  the  public  for  tbe  safe  and  regular 
carriage  of  passengers.  If  sucb  conduct  as 
tbe  evidence  described  tvas  not  sucb  willful 
disregard  of  tbe  defendant's  duties  to  tbe 
public  as  will  entitle  the  plaintiff  to  recover 
punitive  damages,  it  will  be  absolutely  Im- 
possible for  a  railroad  company  in  this  state 
to  show  that  "wiUful  disregard  of  its  duties 
and  indifference  to  the  rights  of  the  public" 
as  vi\\\,  under  all  tbe  authorities,  make  it 
liable  for  punitive  damages.  Tbe  damages 
recovered  was  $50.  Upon  the  evidence,  the 
defendant  has  cause  to  congratulate  itself 
tliat  it  is  not  defendant  in  an  action  for 
damages  for  death  or  personal  injuries  caus- 
ed by  its  gross  and  willful  negligence,  or 
that  its  officers  are  not  under  Indictment  for 
manslaughter.  This  is  not  a  breach  of  con- 
tract of  carriage  by  a  private  party;  but  it 
is  the  direct  result  of  a  long-continued  dis- 
regard of  duties  assumed  in  regard  to  tbe 
public  by  a  corporation  which  sought  and 
obtained  the  exercise  of  the  right  of  eminent 
domain  to  furnish  it  a  right  of  way  and 
other  special  privileges.  These  were  granted 
solely  in  consideration  of  tbe  services  which 
the  defendant  undertook  to  render  to  the 
public,  but  wblcb  it  has  willfully  and  grossly 
neglected  to  properly  render.  The  defend- 
ant's own  evidence  was  that  Its  manager 
had  repeatedly,  time  and  again,  notified  the 
president  and  directors  of  the  dilapidated 
and  dangerous  condition  of  the  machinery 
and  roadbed,  but  that  adequate  relief  bad 
always  been  denied.  In  Railroad  v.  Hurst, 
36  Miss.  660,  it  is  said:  "It  is  the  right  of 
the  Jury  in  such  cases  to  protect  the  public 
by  punitive  damages  against  the  negligence, 
folly,  or  wickedness  wlilcb  might  otherwise 
convert  these  great  public  blessings  into  the 
most  dangerous  nuisances."  This  disposes 
of  tbe  exception  to  the  charge.  The  excep- 
tion to  the  evidence  that  an  engineer  in  de- 
fendant's employ  a  year  previous  was  al- 
lowed to  testify  to  the  bad  condition  of  road- 
way and  machinery  at  that  time  cannot  l>e 
sustained.  This  was  competent,  taken  with 
the  other  evidence,  to  show  the  gross  neglect 
of  defendant  in  permitting  the  dilapidation 
to  continue,  all  the  whUe  holding  itself  out 
to  the  public  for  the  safe  and  regular  car- 
riage of  passengers.  The  exception  to  issues 
is  also  without  merit.  Every  phase  of  tbe 
controversy  raised  by  the  pleadings  could  be 
fairly  presented  upon  the  issues  submitted. 
Humphrey  v.  Board,  109  N.  C  132,  13  S.  £. 
793. 


(116  N.  C.  «M) 

BROOKS  T.  JAMESVILLB  &  W.  R.   CO. 

(Supreme  Court  of  North  Carolina.    Dec.  11, 

1804.) 

Appeal  from  superior  court,  Beaufort  comity; 
Graves,  Judge. 

Action  by  Li.  F.  Brooks  against  Jamesville 
St   VVasbingtoD    Railroad   Compaar    for    dam- 


ages for  failure  to  furnish  transportation. 
•Tudgment  wns  rendired  for  plaintiff,  and  de- 
fendant api)calg.    Ueversed. 

.John  H.  Sinnll.  tor  appellant  Chas.  F. 
Warren,  for  auuelloe. 

AVERY,  J.  Though  a  critical  examia.ation 
of  the  assignments  of  error  shows  thut  some 
of  the  instructions  given  to  the  jury,  anil  ex- 
cepted to  by  defendant,  were  erroneous  upon 
different  groonds,  yet  we  deem  it  bi  st  to  hold 
that  this  case  dejiends  upon  the  principle  an- 
nounced in  the  opinion  in  Hausley  r.  Kailrond 
Co.  rfiled  at  this  term)  20  S.  E.  528,  in  referenc* 
to  the  allowance  of  vindictive  dkmaites,  and 
therefore  we  grant  a  new  trial. 

CLARK,  J.  (dissenting).  When  damages 
are  special,  and  do  not  necessarily  Hccriie  I'rum 
the  act  complained  of,  the  facts  out  of_whi<-b 
they  arise  must  be  specially  averrod  in  the 
pleadings;  but  exemplary  damages  are  not  the 
subject  of  a  claim  in  the  sense  that  it  is  neces- 
sary to  make  an  averment  thereof  in  the  com- 
plaint, and  such  damages  may  be  allowed  by 
the  jury  without  being  specially  pleaded,  if  they 
find  that  the  injury  complained  of  was  commit- 
ted in  such  a  manner  as  justifies  tbe  addition 
of  punitive  or  exemplary  damages  to  the  com- 
pensatory damages  allowed.  1  Boone.  Code  PI. 
IJ.40;  Gustafson  v.  Wind,  62  Iowa,  2S1,  17  N. 
W.  523;  Railroad  Co.  v.  Arnold,  84  Ala.  159, 
4  South.  350;  Wilkinson  v.  Searcy,  TO  Ala. 
176:  2  Thomp.  Neg.  1245:  Panton  v.  Holland, 
17  Johns.  02;  Taylor  v.  Hoi  man.  45  Mo.  371. 
Such  was  the  rule  at  common  law,  and  the 
Code  was  not  in  the  direction  of  more  technical 
pleading.  This  rule  has  been  uniformly  ob- 
served in  this  state.  Knowles  v.  Railroad  Co., 
102  N.  C.  59.  9  S.  E.  7.  In  Purcell  v.  Rail- 
road Co.,  1()8  N.  C,  on  page  418,  12  S.  E. 
954,  95C,  it  is  said:  "If  the  tort  was  com- 
mitted by  carelessness  or  iaadvertence,  the 
plaintiff  would  lie  restricted  to  compensatory 
damages,  as  no  special  damages  were  alleged 
and  shown;  but  if  the  defendant's  conduct  was 
willful,  or  showed  such  gross  negligence  as  to 
indicate  a  wanton  disregard  of  the  rights  of  the 
plalntilts,  he  was  entitled  to  recover  punitive 
damages  in  addition."  This  is  an  action  for 
tort.  Bish.  Noncont.  Law,  {g  73,  74;  Thomp. 
Carr.  544;  Redf.  Carr.  <g  414;  Purcell  v.  RaU- 
road  Co..  108  N.  C,  on  page  422.  12  S.  E.  954. 
056.  Whether,  in  such  actions,  the  jury  shall 
add  exemplary  damages  to  the  compensatory 
damages  given,  arises  upon  the  proof,  and  la 
not  a  matter  of  pleading.  In  some  of  the  states 
exemplary  damages  are  not  allowed  at  all.  It 
is  settled  in  this  state,  in  conformity  with  the 
rale  generally  obtaining  elsewhere,  that  in  a 
proper  case  the  jury  may  add  such  damages  to 
the  compensatory  damages  given.  .Tohnson  v. 
Allen,  1(50  N.  0.  131,  5  S.  B.  666;  Bowden  t. 
Bailes,  101  N.  C.  612,  8  S.  E.  342;  Knowles  v. 
Railroad  Co.,  supra;.  Gilreath  v.  Allen,  32  X. 
C.  67.  A  most  interesting  and  instructive  dis- 
cussion as  to  the  origin  and  nature,  of  exem- 
plary damages,  and  a  summary  of  the  jurisdic- 
tion and  instances  in  which  allowed,  will  \yt 
found  in  1  Sedg.  Dam.  (8th  Ed.,  1801)  c.  11. 
pp.  500-648.  It  only,  remains  to  consider  it 
this  is  one  of  the  .cases  In  which  the  jury  would 
he  authorized  to  allow  such  damages. 

The  judge  correctly  charged  the  jury  as  fol- 
lows: "(3)  If  you  answer  the  third  issue  (i. 
e.  did  the  defendant  negligently  fail  to  trans- 
port the  plaintiff  as  alleged  in  tlie  complaint) 
in  the  negative,  the  plaintiff  would  be  entitled 
only  to  compensatory  damages."  "(12)  If  the 
defendant  failed  to  provide  proper  means  for 
the  transportation  of  passengers — as,  for  in- 
stance, for  the  plaintiffs  in  this  case,  as  they 
bod  undertaken  tp  do — -^wantonly  and  willfully, 
the  jury  may  give  punitive  or  punishing  inuf 
ages;  and  the  amount  of  such  is  largely  a  mat- 
ter for  the  jury  to  determine,  but  the  court  will 
suiiervise,  to  see  that  no  harm  is  done."    Tho 
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dutfsa  of  his  honor  la  foil  and  carefolly  consid- 
ered, to  which  seTeral  exceptions  were  taken, 
bat  its  correctness  depends,  after  all,  upon  the 
legal  proposition  InToIred  in  this  section  12.  It 
is  settled  in  this  state  that  punitory  damages 
can  be  given  against  a  common  carrier  for 
willful  and  wanton  disregard  of  its  duties  to 
the  public,  and  that  these  can  be  recovered  in 
addition  to  compensation  by  any  passenger  in- 
jured by  such  conduct  of  the  company.  Pnrcell 
T.  Railroad  Co.,  supra,  citing  Heirn  v.  Mc- 
Canghan,  32  Miss.  17.  In  Railroad  Co.  r. 
Hurst,  36  Miss.  660,  the  coort  say  it  is  "the 
right  of  the  jury  in  inch  cases  to  protect  the 

frablie  by  panitire  damages  against  the  neg- 
igence,  roily,  or  wickedness  which  might  oth- 
erwise convert  these  great  public  blessings  in- 
to the  most  dangerous  nuisance." 

It  is  contended,  however,  that,  though  pnni- 
tive  damages  are  allowed  in  tliis  state,  they 
cannot  be  recovered  against  a  corporation,  (1) 
because  there  is  a  remedy  by  proceedings  to 
vacate  the  charter  upon  failure  to  discharge 
its  dnties  properly;  (2)  that,  if  the  track  and 
rolling  stock  were  in  the  frightful  condition 
shown  by  the  evidence,  application  coold  have 
been  made  to  the  railroad  commission  to  have 
them  pnt  in  order;  (3)  because  the  defendant 
expended  on  its  track  and  rolling  stock  the 
earnings  of  the  road,  and  it  was  compelled  to 
do  no  more;  (4)  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  traveling  over  a 
railroad  which  was  in  snch  terrible  condition. 

As  to  the  exception  1,  if  the  plaintiff  had  been 
wealthy,  public  spirited,  possessed  of  leisure 
and  a  knowledge  of  the  condition  of  defend- 
ant's road  and  rolling  stock  (none  of  which 
things  are  in  proof),  he  might,  if  so  inclined, 
have  taken  proceedings  to  have  the  defendant's 
charter  vacated;  but  even  then  it  would  not 
be  incumbent  npon  him  to  do  ao.  Besides,  it 
is  not  dear  that  a  failure  to  properly  convey 
the  plaintiff  according  to  contract  time  would 
entitle  him  to  vacate  the  charter,  and  the  con- 
dition of  the  road  only  violated  his  individual 
rights  to  that  extent. 

Exception  2.  For  the  same  reasons,  and  be- 
cause the  plaintiff  could  not  foresee  that  he 
would  wish  to  use  the  defendant's  road,  the 
plaintiffs  failure  to  apply  to  the  railroad  com- 
mission neither  cures  the  defendant's  willful 
and  wanton  negligence  nor  deprives  the  plain- 
tiff of  his  remedy  in  this  action.  Indeed,  it  is 
for  these  very  reasons  that,  where  a  quasi 
public  corjMratlon  has  willfully  and  wantonly 
failed  to  discharge  its  duties,  punitive  dam- 
ages are  allowed  to  a  private  party  who  under- 
takes to  punish  the  corporation  by  an  action 
prosecuted  at  his  own  cost. 

Exception  8.  Neither  is  it  a  defense  that  the 
defendant  expended  its  earnings  on  the  road. 
It  was  notified  by  its  superintendent  of  the  dan- 
gerous condition  of  the  road  and  rolling  stock, 
and  that  the  earnings  were  not  sufficient  to  put 
them  In  proper  order.  To  continue  to  hold  it- 
self out  thereafter  as  a  common  carrier,  and 
Invite  travel,  without  putting  the  property  into 
a  safe  condition,  was  wanton  and  willful  neg^ 
iigence,  amounting  to  criminality.  If  the  earn- 
ings were  not  sufficient,  the  company  should 
either  have  borrowed  money,  on  mortgage  or 
otherwise,  to  put  the  road  and  rolling  stock 
In  a  safe  condition,  or  it  should  have  ceased 
to  offer  itself  to  the  public  as  a  carrier  of  pas- 
sengers.   Hutch.  Carr.  I  812. 

Exception  4.  If  the  fourth  objection  is  seri- 
ously raised,  it  is  sufficient  to  say  that  the  rec- 
ord fails  to  disclose  any  previous  knowledge 
by  the  plaintiff  of  the  condition  of  defendanrs 
road. 

There  was  ample  evidence  to  Justify  the  court 
in  submitting  to  the  Jury  the  question  whether 
the  defendant  showed  snch  a  reckless  disre- 
gard of  its  dntlea  to  the  public  and  to  the  plain- 
tiff as  amounted  to  wantonness  or  willfuf  neg- 
ligence. Without  reciting  the  evidence,  it  may 
be  said  tlutt  It  would  be  difficult  to  make  out  a 


stronger  ease.  The  defendant  had  only  one 
of  its  two  engines  In  order,  and  no  shops  on 
its  road,  so  l£at,  if  an  accident  happened  to 
that  engine,  a  delay  of  several  days  must  en- 
sue, lis  roadbed  was  partly  on  stringers  so 
infirm  that  in  places  the  track  would  sink  be- 
low the  water  when  the  train  passed.  It  had 
an  insufficient  number  of  ties,  many  of  them 
rotten,  so  that  the  track  would  spread.  "The 
rails  were  laminated,  and  the  general  condition 
of  the  track  and  roadbed  was  such  that  even 
a  new  engine  would  soon  be  broken  by  the 
jarring  and  shocks,  and  its  only  engine  was 
old  and  dilapidated.  Under  these  circumstan- 
ce%  to  offer  itself  to  the  plaintiff  and  his  com- 
rades to  take  them  on  an  excnrsion  over  its 
line,  returning  the  next  day,  showed  a  reck- 
less and  wanton  disregard  by  the  defendant  of 
its  duties  to  the  public  and  the  plaintiff,  for 
whicli,  in  addition  to  compensating  the  plain- 
tiff for  his  exiienses,  the  defendant  is  liable 
also  to  punitive  damages. 

It  Is  urged,  however,  that  the  plaintiff  suf- 
fered no  physical  injury.  But  exemplary  dam- 
ages are  not  given  onbT  in  cases  of  ^ysical  in- 
jury te  the  plaintiff.  They  are  often  added  to 
punish  the  defendant  for  his  wantonness,  will- 
fulness, or  breach  of  public  duty,  as  in  cases 
of  willfully  running  by  a  station  without  stop- 
ping to  DUt  a  passenger  off  (Railroad  C!o.  v. 
Bellers,  83  Ala.  9,  9  South.  375):  or  to  take 
one  on  (Purc^  v.  B«Ulroad  Co.,  Heim  v.  Mc- 
Caughan,  and  Railroad  Co.  v.  Hurst,  supra, 
and  Wilson  v.  Railroad  Co.,  63  Miss.  352);  or 
wrongfully  electing  a  passenger;  or  doing  so 
rudely  (Knowles  v.  Railroad  Co.,  supra;  Tom- 
Unson  V.  Railroad  Ca.  107  N.  a  S27,  13  S.  B. 
138);  or  offering  an  Indigni^  to  a  passenger 
(Craker  v.  Railroad  Co.,  86  Wis.  657);  and 
there  are  many  other  instances  (1  Suth.  Dam. 
748).  In  these  cases  the  exemplary  damages 
are  added  to  punish  the  defendant,  and  tii^ 
go  to  the  plaintiff,  probably  in  the  nature  of 
a  reward  for  vindicating  a  public  wrong  by  a 
private  action,  undertaken  and  prosecuted  at 
his  own  risk  and  expense.  They  ate  hence  al- 
lowed where  there  is  no  physical  injury  (Rail- 
road Co.  V.  Sellers,  supra),  and  where  the 
compensatory  damages  are  nominal  only 
(Hefiey  v.  Baker,  19  Kan.  9;  Wilson  v. 
Vaughn,  23  Fed.  229;  5  Am.  &  Bug.  Enc. 
Law,  22).  Suppose  this  case:  A  railroad  com- 
pany, in  splendid  condition  as  to  roadbed  and 
rolling  stock,  agrees  to  take  an  excnrsion  par- 
ty, say  from  Charlotte  to  Ashboro,  and  bring 
them  back  next  day,  but  owing  to  increased  de- 
mand for  accommodations  on  other  parts  of 
its  lines,  or  for  no  reason  at  all,  it  runs  no 
trains  by  which  the  parties  could  return  until 
the  Tuesday  following;  would  it  be  sufficient, 
in  such  case,  to  give  the  parties  wronged  their 
board  from  Thursday  till  Tuesday,  and  tell 
them,  as  they  suffered  no  physical  injury,  far- 
ther remedy  can  be  had  by  beginning  proceed- 
ings to  vacate  the  defendant's  charter  (if  it 
could  be  vacated  for  one  act  of  this  kind),  or 
by  application  to  the  railroad  commission  to 
require  the  defendant  hereafter  to  tiave  more 
engines  and  cars?  The  conduct  of  the  defend- 
ant is  even  worse,  for  it  held  itself  out  to  the 
public  and  to  the  plaintiff  as  sufficientiy  sup- 
plied with  facilities  to  take  the  plaintiff  and  his 
party  to  JamesviUa  and  return  to  Washington 
next  day;  but  in  fact,  from  the  condition  of 
its  track  and  rolling  stock,  of  which  its  man- 
agers are  fixed  with  notice,  there  was  grave 
doubt  if  the  i>assengers  could  be  taken  over 
die  line  at  all,  alive  and  uninjured.  The  acci- 
dent seems  to  have  l>een,  not  that  the  passen- 
gers were  detained  five  day^  but  that  they  got 
back  at  all.  There  were  other  exceptions,  bat 
what  has  been  said  disposes  of  the  whole  mat- 
ter. The  pleadings  ana  the  evidence  Jostifled 
the  judge  In  submitting  to  the  jury  the  ques- 
tion whether  the  defendant  was  guilty  of  a 
reckless  disregard  of  its  duties  to  the  public  and 
the  plaintiff.    They  so  found.    That  other  par- 
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ties  may  also  sue,  and  the  aggregate  sum  may 
be  exceasive,  is  an  argument  against  allowing 
punitive  damages  in  any  case;  but,  us  that  has 
been  settled  in  this  state,  the  remedy  is  in  the 
Judge  setting  aside  the  verdict  unless  the  dam- 
ages arc  reduced,  and  that  course  the  judge 
pursued  in  this  case.  If  common  carriers  and 
•ttch  other  quasi  public  corporations  as  exer- 
cise franchises  by  authority  of  law  can  will- 
fully and  wautonly  fail  or  refuse  to  discharge 
the  duties  in  consideration  of  the  promise  to 
perform  which  valuable  franchises  are  given, 
then  their  conduct  might  become  arbitrary  in 
the  highest  degree.  In  cases  where  there  is  no 
physical  injury,  as  willfully  running  by  a  sta- 
tion without  taking  up  a  passenger  or  putting 
one  off,  or  not  running  a  train  to  return  on 
the  day  promised,  if  the  company  is  only  held 
to  pay  compensatory  damages,  there  would  be 
no  protection  to  the  public  in  any  case  where 
the  company  might  find  it  profitable  or  might 
arbitrarily  choose  to  disregard  the  duty  It 
owes  to  the  public  and  the  plaintiff.  For  this 
reason,  the  courts  of  this  and  so  many  other 
states,  in  the  cases  above  cited,  permit  the  jury 
to  impose  exemplary  damages  "as  an  example," 
subject  to  the  supervision  of  the  court  to  pre- 
vent excessive  damages. 


(115  N.  C.  757) 

STATE  V.  SHADE. 

(Supreme  Court  of  North  Carolina.     De&  11, 
1804.) 

Assault  in  Secbet  Mannbb— What  Cokstitctbs 
— isdictmkkt. 

1.  Under  Laws  1887,  c.  32,  making  "an 
assault  committed  in  a  secret  manner,  by  way- 
laying or  otherwise."  an  offense,  an  indictment 
omitting  the  words  "by  waylaying  or  other- 
wise," in  charging  that  oSeuse,  is  sufficient. 

2.  Where  an  indictment  otherwise  unob- 
jectionable is  not  sutficiently  specific  as  to  the 
nature  of  the  charge,  and  the  defendant  fails 
to  demand  a  bill  of  particulars  before  trial, 
after  conviction  the  court  will  not  arrest  the 
judgment  for  such  objection. 

3.  Laws  1887,  c.  32,  making  "an  assault 
committed  in  a  secret  manner,  by  waylaying  or 
otherwise,"  an  offense,  includes,  in  addition  to 
those  accompanied  by  waylaying,  every  other 
assault  committed  in  a  secret  manner. 

Appeal  from  superior  court,  Burke  county; 
Alien,  Judge. 

Rachel  Shade  was  convicted  of  commit- 
ting a  secret  assault  with  Intent  to  kill,  and 
appeals.    Affirmed. 

Criminal  action  tried  at  September  term, 
1894,  of  Burke  superior  court,  before  Allen, 
J.  The  Indictment  is,  In  substance,  aa  fol- 
lows: "Tbe  jurors,"  etc.,  "present  that  Ra- 
chel Shade,"  etc.,  "unlawfully,  willfully,  ma- 
liciously, feloniously,  and  In  a  secret  man- 
ner, and  with  a  certain  deadly  weapon,  to 
wit,  a  pistol,  in  and  upon  the  body  of  one 
Rose  Wright  did  make  and  assault,  with  the 
intent  then  and  there  to  kill  the  said  Rose 
Wright,  her  the  said  Rose  Wright  did  beat, 
bruise,  and  seriously  injure,  against  the  form 
of  the  statute,"  eta  The  case  states  that  the 
defendant  was  charged  with  committing  a 
secret  assault,  tmder  chapter  32,  Laws  1887, 
with  a  pistol,  upon  Rose  Wright;  and  evi- 
dence was  offered  by  the  state,  tending  to 
prove  the  charge  as  alleged,  and  evidence  in 
rebuttal  was  offered  by  defendant 
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S.  J.  Ervin,  for  appellant  The  Attorney 
General  and  J.  T.  Perkins,  for  tbe  State. 

AVERT,  J.  The  defendant's  counsel  mores 
in  arrest  of  Judgment  on  the  gFovtnd  that 
the  Indictment  does  not  charge  that  the 
assault  was  committed  by  waylaying,  and 
does  not  specify  the  secret  maimer  In  which 
it  was  committed.  The  gravamen  of  the  of- 
fense created  by  the  statute  (Laws  18S7,  c. 
82)  Is  that  the  assault  must  be  committed 
"in  a  secret  manner  with  intent  to  kill"  the 
person  assailed.  The  language,  which  the 
defendant  claims  was  not  so  followed  in  the 
indictment  as  to  put  her  on  notice  of  the  pre- 
cise nature  of  the  offense  with  which  she 
was  charged,  was  "by  waylaying  or  oth^- 
wise."  We  think  tiiat  the  charge  is  suffi- 
ciently "philn.  Intelligible  and  explicit"  (Code, 
§1183)  to  enable  the  defendant  to  prepare 
her  defense,  and  to  warrant  the  court  in  pro- 
ceeding to  Judgment  in  case  of  conviction. 
State  T.  Haddock,  109  N.  C.  873,  13  S.  B.  714. 
The  trend  of  Judicial  decision,  and  the 
tendency  of  legislation,  is  towards  the  practi- 
cal view,  that  objections  founded  ni»n  mere 
matter  of  form  should  not  be  considered  by 
tbe  courts  unless  there  Is  reason  to  believe 
that  a  defendant  has  been  misled  by  the 
form  of  the  charge,  or  was  not  apprised  by 
its  terms  of  the  nattu«  of  the  offense  which 
he  was  held  to  answer.  Where  the  defend- 
ant thinks  that  an  Indictment  otherwise  im- 
objectlonable  in  form  falls  to  impart  Infor- 
mation sufficiently  specific  as  to  tbe  nature 
of  the  chaise,  he  may,  before  trial,  move 
tbe  court  to  ord«'  that  a  biU  of  particulars 
be  filed;  and  the  court  will  not  arrest  the 
Judgment  after  verdict,  where  he  attempts 
to  reserve  his  fire  until  he  takes  first  the 
chance  of  acquittal.  State  v.  Brady,  107  N. 
G.  826,  12  S.  E.  325.  The  statute  denounces 
as  criminal  secret  assaults  with  intent  to  kill, 
and  after  giving  one  explicit  illustration,  lest 
the  maxim  "Expressio  unios  exclusio  alterius" 
might  be  invoked  in  its  into^iretation,  the 
legislature  added  the  words  "or  otherwise," 
meaning  thereby  to  include  every  other  man- 
ner of  making  such  secret  attempts,  no  mat- 
ter what  might  be  the  attendant  circum- 
stances. A  court  is  not  bound,  in  seeking  to 
arrive  at  the  Intent  of  tbe  legislature,  to 
adopt  the  printer's  punctuation,  and  we  think 
that  the  purpose  in  passing  the  act  of  1887 
was  to  include,  in  addition  to  those  accom- 
panied by  waylaying,  every  other  assault 
committed  in  a  secret  manner. 

It  seems  to  us  no  more  necessary  to  set 
forth  the  attendant  circumstances,  in  the 
charge  of  a  secret  attempt  to  kUl,  than  in  an 
indictment  under  the  statute  for  an  attempt 
to  destroy  the  reputation  of  an  innocent 
woman,  in  which  cla.8s  of  criminal  actions 
this  court  held  in  State  v.  Mdntosh,  92  N. 
0.  794,  that  it  was  unnecessary.  If  It  may 
be  said  to  be  the  general  rule  that  the  word 
"otherwise,"  following  an  enumeration,  should 
be  interpreted   by    supplying   after   It   the 
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words  "eJoBdem  generis,"  tbis  statute,  Uke 
the  famous  section  9  of  27  Hen.  VHI.,  oon- 
Btltutes  a  very  dear  exception,  because  it 
is  not  indefinite,  bat  must  be  oonstnied 
as  meaning  "otherwise  in  a  secret  manner." 
17  Am.  &  Eng.  Enc  Law,  285.  Indeed,  in 
the  only  case  involving  a  construction  of  the 
statute  that  has  been  before  us  (State  v.  Jen- 
nings, 104  N.  0.  778,  10  S.  E.  249),  it  wa» 
said,  arguendo,  that  the  statute  included,  not 
only  cases  where  the  assailant  was  shown  to 
have  hiid  in  wait,  but  also  those  where  a  per- 
son, "otherwise  than  by  lying  in  ambush, 
hides  his  purpose  from  the  party  assailed 
till  it  is  too  late  to  guard  against  its  accomp- 
lishment" In  the  declaration  of  rights  it  is 
announced,  as  a  fundamental  principle,  that 
"in  all  criminal  prosecutions  every  man  has 
the  right  to  be  informed  of  the  accusation 
against  him."  Const  art  1,  i  11.  But  the 
duty  of  protecting  the  public  by  providing 
for  the  speedy  trial  and  punishment  of  the 
guilty,  and  against  the  unnecessary  detention 
In  durance  of  the  Innocent,  devolves  upon  the 
legislature,  along  with  that  of  guarantying 
to  every  person  charged  with  crime  ample 
opportunity  to  prepare  for  his  defense.  These 
two  apparently  conflicting  duties  seem  to 
have  been  discharged,  and  made  consistent 
In  providing  that  a  statement  of  a  charge 
which  upon  its  face  appears  to  be  plain,  in- 
telligible, and  explicit  shall  be  sufficient  as 
notice  of  its  nature,  subject  to  the  right  of 
the  accused  in  apt  time  to  aak  for  a  more 
specific  bill  of  particulars,  where  any  rea- 
sonable ground  for  making  the  request  is 
shown.  With  such  safeguards  thrown  around 
prosecutions,  it  must  l>e  the  fault  of  the  per- 
son charged  if  he  goes  to  trial  without  being 
"informed  of  the  accusation  against  him." 
There  was  no  error  in  overruling  the  motion 
In  arrest  of  Judgment  and  the  Judgment  of 
the  court  below  is  affirmed. 


(115  N.  C.  7B3) 

STATE  V.  PA'luON. 

(Supreme  Court  oi  North  Carolina.     Dec.  11, 

1894.) 

Sbcbbt  Assault — What  Constitutes. 

One  who  stands  facing  another,  or  walks 
ap  in  front  of  him,  and,  drawing  a  pistol  from 
his  hip  pocket  shoots  him  without  warning, 
does  not  commit  the  offense  defined  by  Acts 
1887,  c.  32,  i  1,  wtiicb  provides  that  any  per- 
son who  shall^  maliciously  commit  an  assault 
and  battery  with  any  deadly  weapon  upon  an- 
other, by  waylaying  or  otherwise,  in  a  secret 
manner,  with  intent  to  kill  such  other  person, 
shall  be  guilty  of  a  felony.  State  v.  Jennines. 
10  S.  E.  249,  104  N.  C.  774,  distinguished. 

Appeal  from  superior  court  McDowell  coun- 
ty; W.  R.  Allen,  Judge. 

Joseph  Patton  -was  convicted  of  a  secret 
assault  on  James  Cowan,  and  api)eals.  Re- 
▼«aed. 

Upon  the  plea  of  Dot  guilty,  the  only  wit- 
ness Introduced  was  one  E^wln,  who  testified 
as  follows:    That  some  time  in  the  spring  of 


1894  he  was  present  at  a  dance  near  Marion; 
that  it  was  in  the  nighttime,  and  there  were 
a  good  many  persons  present;  that  the  dance 
was  at  a  house  in  which  there  were  two 
rooms;  that  the  dancing  was  In  one  room, 
and  the  other  room  was  lighted  by  a  lantern; 
that  James  Cowan  slapped  a  girl  in  the  room 
where  they  were  dancing,  and  thereafter 
went  in  the  other  room  with  the  witness;  that 
while  in  the  other  room,  standing  by  the 
said  Gowan,  both  of  them  with  their  faces 
in  the  direction  of  the  door  leading  from  the 
dancing  room,  he  heard  the  defendant  Put- 
ton  ask  where  the  said  Gowan  was;  that  be 
then  saw  the  defendant  in  the  room  where  the 
dancing  had  been,  advance  towards  the  door 
leading  to  the  room  in  which  were  the  wit- 
ness and  the  said  Cowan;  that  the  defendant 
had  nothing  in  his  hands,  and  said  nothing 
to  the  said  Cowan  nor  to  witness,  and  while 
in  said  dancing  room,  and  near  said  door, 
drew  a  pistol  from  his  right  hip  pocket,  and 
Immediately  shot  the  said  Cowan  In  the  h  f  t 
breast  near  the  heart  The  defendant  wa.s 
represented  by  counsel,  and  did  not  mak; 
any  request  for  instructions.  Tbe  court,  aft- 
er explaining  the  elements  of  the  ofifinse  with 
which  the  defendant  was  charged,  told  the 
Jury  that  if  they  believed  the  defendant  had 
formed  the  purpose  of  shooting  the  said  Cow- 
an, and  came  upon  him  suddenly,  and  con- 
cealed from  the  said  Cowan  his  purpose  to 
assault  him,  and  gave  him  no  notice  of  such 
puri>ose,  and  made  the  assault  so  suddenly 
that  there  was  no  opportunity  to  guai'd 
against  it,  the  assault  was  committed  lu  a 
secret  manner. 

The  Attorney  General,  for  the  Stata 

AVERY,  J.  The  principal  question  raised 
by  the  appeal  U  whether  one  who  stands 
facing  another,  or  walks  up  in  front  of  him. 
and,  drawing  a  pistol  from  his  hip  po:ki>t 
shoots  him,  without  a  word  of  warning,  brings 
himself  within  the  offense  defined  by  Act 
1887,  c.  32,  i  1.  Hiat  statute  provides  that 
"any  person  who  shall  maliciously  commit 
an  assault  and  battery  with  any  deadly  wea- 
pon upon  another  by  waylaying  or  otherwise 
In  a  secret  manner  with  intent  to  kill  such 
other  person,  shall  be  guilty  of  a  felony,"  etc. 
It  was  contended  for  the  prosecution,  and  so 
the  learned  Judge  who  tried  the  case  b.^low 
seems  to  have  thought  that  every  assault 
made  upon  another  with  a  deadly  weapon, 
and  In  ptu-suance  of  a  preconceived  purpose 


to  shoot,  falls  within  the  language  of  the 
statute,  unless  the  assailant  by  word  or  act 
gives  opportunity  of  preparing  for  defense  or 
warning  of  his  intention  to  the  person  as- 
sailed. The  material  facts  in  the  case  of 
State  T.  Jennings,  104  N.  O.  774,  10  S.  E.  249, 
which  seems  to  have  been  relied  on  to  sup- 
port this  view,  were  that  the  accused  walked 
up  behind  the  prosecutor,  and  Inflicted  sever- 
al severe  wounds  with  a  knife  on  the  l>ack  ol 
the  neck  and  head,  and  on  his  shoulder,  be- 
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fore  the  latter  ascertained  wbo  was  attacking 
him,  thougli  the  assault  was  committed  in 
the  public  square  of  the  town  of  Kioston, 
and  several  hundred  people  there  assembled 
might  hare  seen  him.  Though  some  expres- 
sions that  were  used  argriendo  in  that  case, 
one  of  which  Is  quoted  in  State  y.  Shade  (at 
this  term)  20  S.  E.  537,  may  have  been  mis- 
leading, the  only  point  really  settled  was  that 
where  one  steps  up  stealthily  behind  anothtr, 
and  stabs  him  without  warning,  it  Is  as  much 
an  assault  committed  "In  a  secret  manuor" 
as  where  one  lies  In  ambush  and  shoots  anoth- 
er. Under  the  charge  of  the  coiirt  below,  the 
Jury  were  left  at  liberty  to  Infer  from  tha 
circumstances  that  the  purpose  to  kill  was 
formed  before  the  moment  when  the  attempt 
was  made  to  carry  it  Into  execution,  and  told 
them  that,  if  they  should  so  determine,  then, 
unless  the  defendant  either  actually  warned 
the  Injured  party,  or  otherwise  gave  him  op- 
portunity to  defend  himself,  he  was  guilty. 
While  a  person  may  be  guilty  of  this  offense 
without  any  attempt  to  conceal  his  identity 
from  others,  where  he  sm'prises  the  person 
assailed,  yet  where  the  two — the  assailant 
and  the  person  assaulted— are  standing  face 
to  face,  when  the  former  pulls  a  pistol  sud- 
denly from  his  pocket,  and  fires  at  the  latter, 
we  think  it  is  simply  an  assault  with  a  dead- 
ly weapon,  and  the  question  of  motive  or  pur- 
pose Is  immaterial,  imless  death  ensue  from 
the  wound.  To  give  the  statute  the  Interpre- 
tation contended  for  would  leave  Juries  at 
liberty  to  infer  such  a  purpose  In  all  cases 
where  one  should  strike  another  with  a 
weapon  capable  of  producing  death,  when  so 
used,  unless  the  assailant,  by  warning  or 
threatening  language  or  conduct,  should  give 
some  Intention  of  his  purpose.  It  was  not, 
in  our  opinion,  the  purpose  of  the  legislature 
to  enact  a  law  so  sweeping  In  its  operation. 
While  the  fact  that  the  accused  makes  no 
apparent  attempt  to  conceal  his  identity  from 
others  does  not  place  him  beyond  the  pale  of 
guilt,  yet,  on  the  other  hand,  the  assault  can- 
not be  said  to  have  been  made  "in  a  secret 
manner,"  except  where  the  person  assaulted 
is  unconscious  of  the  presence  as  well  as  of 
the  purpose  of  his  adversary  till  the  striking 
or  shooting  begins.  The  law  permits  Juries 
to  consider  the  fact  that  one  fights  on  un- 
equal terms,  and  without  warning  uses  a 
deadly  weapon,  when  death  ensues,  and  when 
death  does  not  ensue  the  courts  consider  such 
circumstances  In  aggravation,  in  sentencing 
upon  conviction  for  a  common  assault  It 
is  not  necessary  to  discuss  the  question 
whether,  when  the  statute  makes  the  "in- 
tent to  kill"  an  essential  element  of  the  of- 
fense, the  Intent  to  shoot  will  be  held  synony- 
mous with  the  intent  to  kill.  His  honor  told 
the  Jury  that  if  the  defendant  had  formed 
the  purpose,  not  of  killing,  but  "of  shooting, 
the  said  Cowan,  and  came  upon  him  sud- 
denly, and  concealed  from  him  his  purpose 
to  assault  him,  and  gave  ETm  no  notice  of  his 
purpose,  and  made  the  assault  so  suddenly 


that  tbeie  was  no  opportunity  to  gnard 
against  It,  that  the  assault  was  committed  In 
a  secret  manner."  In  prosecntions  for  mniv 
der,  it  Is  established  as  a  rule  In  this  court 
that  the  use  of  a  deadly  weapon  raises  a  pre- 
sumption of  malice  (State  v.  Fuller,  114  N. 
C.  885,  10  S.  O.  797),  but  not  of  premeditation 
and  deliberation.  It  is  not  necessary,  how- 
ever, to  decide  this  question,  or  proceed  fur- 
ther in  the  discussion  of  it,  than  to  note  the 
fact  that  it  arises.  Being  unwilling  to  give 
the  broad  range  to  the  statute  that  is  indi- 
cated by  the  instruction  to  the  Jury,  we  con- 
clude, without  further  discussion  of  this  last 
question,  that  the  defendant  is  entitled  to  a 
new  triaL 

(42  S.  C.  545) 

ARCHER  et  al.  v.  LONG.  Sheriff. 
(Supreme  Conrt  of  South  Carolina.     Dec.  19, 
1894.) 
DiaicisaAL  or  Affb^l — Rbinstatbmbkt. 
Supreme  Court  Rnle  11,  as  amended  in 
June,  1894,  to  take  effect  July  1,  1894,  provid- 
ing for  the  reinstatement  of  cases  wherein  an 
appeal  has  been  dismissed,  does  not  apply  to  an 
appeal  dismissed  by  order  dated  May  2l8t. 

Action  by  Sarah  J.  Archer  and  others 
against  J.  G.  Long,  sheriff.  From  a  Judg- 
ment for  defendant,  plalntifte  appealed,  and 
their  appeal  was  dismissed.  They  now  move 
to  have  the  case  reinstated.     Motion  denied. 

Waddy  Thomson,  for  the  motioa  D.  B. 
flydrick,  opposed. 

PER  CURIAM.  This  was  a  motion,  made 
on  the  day  assigned  for  the  hearing  of  coun-  - 
sel  from  the  Seventh  circuit,  to  reinstate  an 
appeal  dismissed  at  the  last  April  term  of 
this  court  The  grounds  of  the  motion  are 
stated  in  the  notice,  which,  together  with 
affidavits,  were  read  to  the  court  and  are 
now  on  file  in  the  clerk's  office.  On  the  19tb 
December,  1894,  the  court,  by  the  chief 
Justice,  refused  the  motion,  saying,  substao- 
tlally,  as  follows:  This  is  a  motion  made  at 
this  term  of  the  court,  in  behalf  of  the  appel- 
lants, to  reinstate  on  the  docket  the  appeal 
in  the  case  dismissed  at  the  last  April  term 
of  this  court,  under  rule  11,  for  falltu«  by 
appellants  to  comply  with  the  requirements 
of  rule  S.  This  rule  11  was  amended  at 
the  last  April  term  of  this  court,  and  under 
that  rule,  as  it  now  reads,  an  appellant  may 
move  to  reinstate  an  appeal  so  dismissed  If 
good  cause  be  shown;  but  the  rule  contem- 
plates a  motion  at  the  same  term,  if  prac- 
ticable, the  language  being:  "Provided,  how- 
ever, that  the  court  In  its  discretion,  may  re- 
instate an  appeal  dismissed  for  such  default, 
If  good  cause  be  shown  therefor,  under  a  mo- 
tion to  that  effect,  of  which  at  least  one  day's 
notice  shall  be  given  to  the  attorney  of  the 
opposite  party,  such  motion  to  be  made  dur- 
ing the  time  assigned  for  the  call  of  cases 
from  the  circuit  from  which  such  appeal 
comes,  or  as  soon  thereafter  as  It  is  practi- 
cable to  give  the  required  notice."    The  ap- 
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peal  In  this  case  was  dismissed  by  order  dat- 
ed 2l8t  May,  1884.  19  &  B.  696.  Rule  11 
was  amended,  2d  Jmie.  1884,  to  take  effect 
on  July  1,  1894.  The  rule  as  amended  can- 
not, therefore,  govern  this  motion.  In  addi- 
tion, the  court  Is  o<  opinion  that  no  sufficient 
showing  has'  been  made  to  excuse  the  fail- 
are  by  appellants  to  comply  with  the  re- 
quirements of  rule  8.  Therefore,  the  mo- 
tion must  be  refused. 


(42  s.  c.  488) 

aOLITMBIA  WATER-POWER  CO.  ▼.  CO- 
LUMBIA LAND  &  INV.  CO. 
(Supreme  Court  of  South  Carolina.     Dec.  15, 
1894.) 
Petition  for  rehearing.     Denied. 
For  former  report,  see  20  S.  B.  378. 

PER  CURIAM.  After  a  careful  considera- 
tion of  this  petition,  the  court  is  unable  to 
discover  that  any  material  fact  or  principle 
of  law  has  either  been  overlooked  or  disre- 
garded, and  there  Is  therefore  no  ground  for 
a  rehearing.  It  is  therefore  ordered  that 
th<s  petition  be  dismissed,  and  that  the  stay 
of  the  remittitur  heretofore  granted  be  re- 
voked. 

(42  S.  C.  52S) 

RABB  et  al.  v.  PATTERSON. 
(Supreme  Court  of  South  Carolina.    Dec.  11, 

1891.) 
Tkbspass  oh  Lakd— What  Cokstitctbs— Taking 

fOSSBSSION     IS    OOOD    FaITH  —  LlABILITT  FOB 

Rents— ScKviTAL  of  Action  —  Jcdquent— Ep- 
riCT  ON  Persons  not  Partie*— Costs. 

1.  A  person  taking  possession  of  land  as 
the  bona  fide  purchaser  at  a  sale  under  a 
judgment  of  foreclosure  against  the  person 
holding  the  legal  title  la  not  a  trespasser,  al- 
though his  title  is  subsequently  adjudged  void. 

2.  When  a  person  takes  possession  of  land 
under  a  bona  fide  claim,  which  is  subsequent- 
ly adjudged  to  be  unfounded,  he  is  liable  only 
for  such  rents  and  profits  as  he  actually  re- 
ceives. 

S.  A  cause  of  action  arising  from  one's 
trespass  on  land  does  not  survive  against  his 
executrix  except  to  the  extent  of  enabling  a 
recovery  for  the  amount  which  actually  inur- 
ed to  the  benefit  of  the  estate  from  the  trea- 


4.  Defendant  took  possession  under  a  mort- 
gage on  land  conveyed  by  P.  to  the  mort- 
gagor. Subsequently  it  was  adjudged  that  P. 
nevw  had  title  to  the  land,  and  that  it  was  in 
plaintiff.  Thereafter  defendant  enjoined  plain- 
tiff from  entering  the  land.  Udd,  that  de- 
fendant's liability  for  rents  and  profits  began 
at  the  time  he  took  possession  of  the  land. 

5.  In  an  action  b^  the  owner  of  land  for 
rents  and  profits  received  by  defendant,  plain- 
tiff is  not  precluded  from  recovering  by  her 
failure  to  assert  her  claim  in  a  previous  ac- 
tion by  defendant  against  plaintiff  to  restrain 
her,  under  Code  Civ.  Proc.  {  243,  from  tak- 
ing possession  of  the  land. 

6.  Where,  by  the  terms  of  a  trust  deed, 
the  cestui  que  trust  is  to  receive  the  rents  of 
the  trust  lands,  such  rents,  when  collected 
constitute  a  trust  fund. 

7.  A  decree  dismissing  an  action  by  the 
cestui  que  trust  for  the  recovery  of  trust  lands, 
which  was  reversed  on  appeal,  did  not  release 
the  trust. 


8.  F.,  who  wrongfully  held  trust  lands,  as- 
signed for  the  benefit  of  his  creditors,  and 
his  assignee  collected  the  rents  •and  profits 
of  the  lands.  Subsequently  defendant's  testa- 
tor, who  claimed  title  to  the  lands,  recovered 
a  Judgment  against  the  assignee  for  such  rents 
and  profits.  Thereafter  the  cestui  que  trust 
recovered  a  personal  Judgment  against  F.  for 
such  rents  and  profits,  in  an  action  to  which 
neither  the  assignee  nor  testator  was  made  a 
party.  Bdd,  that  the  cestui  que  trust  was  not 
thereby  precluded  from  recovering  from  tes- 
tator's estate  the  amount  realized  by  him  on 
his  judgment  against  the  assignee. 

9.  Except  in  equity  cases,  where  the  cir- 
cuit Jndee  may  order  differently,  costs  follow 
the  result  of  the  action. 

10.  The  objection  that  plaintiffs  are  de- 
barred from  recovering  costs,  because  they 
violated  an  Injunction  in  bringing  suit,  can- 
not be  raised  for  the  first  time  on  appeal. 

Appeal  from  common  pleas  circuit  conrt 
of  Fairfield  county;  Ernest  Gary,  Judge. 

Action  by  Edwin  J.  Rabb,  as  trustee  of 
Cassaudra  H.  Rabb,  and  Cassaudra  H. 
Rabb,  against  M.  Virginia  Patterson,  as  ex- 
ecutrix of  the  will  of  Giles  J.  Patterson,  de- 
ceased, and  James  A.  Brice,  to  recover  rents. 
Judgment  for  plaintiffs  against  defendant 
Patterson,  and  said  defendant  appeals.  Mod- 
ified. 

A.  8.  &  W.  D.  Doughiss,  for  appellant 
Ragsdale  &  Ragsdale  and  McDonald,  Dong- 
lass  &  Obeor,  for  respondents. 

POPE,  J.  This  appeal  presents  some  ad- 
ditional phases  in  a  controversy  that  has 
been  conducted  in  our  courts  since  the  year 
1884.  Its  history  may  be  traced  in  Rabb  v. 
Flennlken,  29  S.  C.  278,  7  S.  E.  597;  Id.,  32 
S.  C.  194,  10  S.  E.  943;  and  Patterson  v. 
Rabb,  38  S.  C.  138,  17  S.  E.  463;  and,  hav- 
ing been  so  fully  ventilated  already,  will 
require  but  little  further  statement  Some 
reference  to  the  facts  ought,  however,  to  be 
made,  to  make  the  present  issues  intelligible. 
A  tract  of  land  lying  in  Fairfield  county.  In 
this  state,  was  conveyed  to  a  trustee  in  1867. 
In  1877,  that  trustee,  in  flagrant  violation  of 
his  trust,  conveyed  the  land  to  one  Flennl- 
ken, who  was  fully  cognizant  of  that  fact 
Flennlken  sold  the  land  to  an  unlettered 
colored  man,  taking  his  bond  and  mortgage 
to  secure  the  purchase  money.  This  bond 
and  mortgage  were  assigned  to  Giles  J.  Pa^ 
terson  for  value.  After  the  assignment  there- 
of to  said  Patterson,  the  colored  man  recon- 
veyed  the  land  to  Flennlken.  Action  was 
brought  by  the  cestui  que  trust  named  in 
trust  deed  against  Flennlken  to  report  the 
conveyance  to  him  of  the  trust  lands  in  1884. 
and  a  notice  of  Us  pendens  was  then  filed. 
In  1885  said  Flennlken  conveyed  his  entire 
estate  to  James  A.  BrIce,  as  assignee  for  the 
benefit  of  his  creditors.  Giles  J.  Patterson 
brought  an  action  against  James  A.  BrIce, 
as  assignee,  and  to  foreclose  his  mortgage, 
and  refused  to  make  Cassaudra  H.  Rabb  a 
party  to  his  suit;  and  this  action  of  Patter- 
son ripened  into  Judgment  in  June,  1877,  in- 
cluding therein  a  requirement  that  James  A. 
Brlce,  as  assignee,  pay    to    said    Patterson 
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$201,  wblch  Brice,  as  assignee,  had  realised 
from  rents  of  the  tmst  lands.  Patterson 
purcbased  the  lands  under  his  Judgment, 
and  went  Into  the  possession  thereof  in  1888. 
The  snpreme  court  filed  its  Judgment  In  fa^- 
▼or  of  Rabb,  and  against  Flennlken,  In  1890. 
In  order  to  retain  bis  possession  of  the  land 
as  the  owner  thereof,  Patterson  began  his 
action  in  1890,  which  transacted  adversely 
to  all  his  claims  la  1893.  However,  in  1891, 
Mrs.  Rabb  and  her  new  trustee  began  her  ac- 
tion against  Patterson  to  collect  the  $201 
which  had  been  collected  by  him  from 
Brice  for  the  rents  in  1886  and  1887,  and 
also  to  have  him  pay  the  five  years'  rent 
which  had  accrued  while  he  was  in  posses- 
sion; and  this  is  the  action  we  are  now  called 
upon  to  consider.  It  should  be  stated  that, 
Patterson  having  died  in  December  1891,  the 
action  was  continued  against  his  personal  rep- 
resentative, Mrs.  Patterson,  as  his  executrix. 
She  vigorously  denied  any  responsibility 
therefor,  on  several  grounds.  All  the  Issues 
came  on  to  be  tried  before  his  honor  Judge 
Ernest  Gary,  who,  after  all  the  evidence,  oral 
and  documentary,  had  been  considered  by 
him,  filed  his  decree  In  January,  1894,  where- 
in he  Judged  that  the  plaintiffs  recover  of  the 
defendant  Mrs.  Patterson,  as  executrix,  $800, 
for  rents  and  profits  during  the  five  years  the 
land  was  in  Giles  J.  Patterson's  control,  and 
an  additional  sum  of  $201,  received  by  him 
of  Brice,  as  assignee,  for  rent;  but  the  com- 
plaint was  dismissed  as  to  Brice,  as  as- 
signee. From  this  decree,  Mrs.  Patterson 
has  appealed,  upon  10  grotmds,  which  we 
will  consider  in  their  order. 

"(1)  Because  his  honor  erred  in  holding 
that  on  the  26th  day  of  July  1893,  Judge  Wlth- 
erspoon  passed  an  order  continuing  said 
cause  in  the  name  of  the  executrix,  the  said 
M.  Virginia  Patterson."  Strict  accuracy  in 
stating  the  result  of  the  order  of  Judge  Wlth- 
erspoon  was  not  observed  by  Judge  Gary  in 
his  decree,  for  really  Judge  Wltherspoon  de- 
clined to  pass  the  order  referred  to,  on  the 
ground  that,  under  a  decision  of  court  (Par- 
nell  V.  Maner,  16  8.  O.  348),  the  plaintiffs 
bad  the  right  to  continue  the  cause  against 
the  executrix  without  any  order  therefor 
from  the  circuit  court  However,  this  inad- 
vertency on  the  part  of  Judge  Gary  is  imma- 
terial, and  needs  no  further  attention. 

As  we  will  discuss  the  principles  of  law 
governing  the  second,  third,  and  fourth  ex- 
ceptions, we  will  consider  them  in  a  group. 
They  are  as  follows:  "(2)  Because  his  honor 
erred  in  finding  and  holding  that  Giles  J. 
Patterson  entered  Into  and  was  in  posses- 
sion of  the  premises  described  in  the  com- 
plaint in  this  action  simply  as  a  trespass- 
er. (3)  Because  his  honor  erred  in  his  con- 
clusion of  law  that  the  defendant  M.  Vir- 
ginia Patterson,  as  executrix  of  the  will  of 
said  Giles  J.  Patterson,  deceased,  is  charge- 
able with  the  rental  value  of  the  said  prem- 
ises for  the  years  covering  the  period  the 
said  Giles  J.  Patterson  was  in  possession  of 


the  same,  and  in  directing  Judgment  to  be 
entered  against  said  defendant,  as  executtlx 
as  aforesaid,  for  the  sum  of  eight  hundred 
dollars,  after  deducting  therefrom  sixty-four 
and  17A00  dollars,  the  amount  of  taxes  paid 
by  Giles  J.  Patterson  on  said  premises.  (4) 
Because  his  honor  erred  in  not  holding  that 
the  said  defendant,  as  executrix  as  aforesaid. 
If  liable  at  all  in  this  action,  can  only  be 
held  liable  for  the  rents  and  profits  actually 
received,  which  were  shown  by  the  testi- 
mony to  amount  to  $502.18,  out  of  which 
taxes  assessed  on  said  premises  were  paid 
amounting  to  $64.17."  It  seems  to  us  that  the 
circuit  Judge  erred  in  holding  that  appellant's 
testator  went  into  possession  of  the  land  in 
question  as  a  bold  trespasser.  On  the  con- 
trary, we  think  he  took  possession  under  a 
bona  fide  claim  of  right,  as  authorized  by  a 
Judgment  of  the  court  The  fact  that  the 
court  has  eventually  held  that  the  claim  of 
the  testator  was  unfounded  cannot  affect  the 
character  of  his  possession.  There  is  no 
doubt  of  the  fact  that  Mr.  Patterson  went 
into  possession  as  the  purchaser  at  a  sale 
made  under  a  Judgment  of  foreclosure  ob- 
tained in  an  action  for  the  foreclosure  of  a 
mortgage  brought  agralnst  a  person  who  then 
held  the  legal  title  to  the  mortgaged  prem- 
ises; and  there  Is  as  little  doubt  that  he  then 
supposed,  and  had  reason  to  suppose,  that 
he  had  acquired  a  good  title  to  the  premises, 
for  the  proceedings  show  that  two  of  the 
circuit  Judges  and  one  of  the  Justices 
of  this  court  were  manifestly  of  that  opin- 
ion. We  think,  therefore,  that,  even  if  Mr. 
Patterson  were  now  living,  he  could  only  be 
required  to  account  for  the  rents  and  profits 
actually  received  by  him,  and  not  for  the 
"rental  value"  of  the  premises.  As  was 
said  by  Johnson,  Ch.,  In  his  circuit  decree 
in  Johnson  v.  Lewis,  2  Strob.  Bq.,  at  page  160 
(affirmed  afterwards  by  the  court  of  ap- 
peals): "The  rule  is  that.  If  one  oome  tor- 
tlously  into  possession  of  an  estate,  he  ought 
not  to  be  spared,  and  ought  to  be  charged 
to  the  extent  of  what  it  was  capable  of  pro- 
ducing; but  if  he  enter  rightfully,  and  can 
show  what  the  actual  Income  was,  that  will 
determine  the  extent  of  his  liability.  •  •  • 
The  same  principle  ought,  I  think,  to  apply 
where  the  party  in  possession  believes  that 
the  right  of  property  was  In  himself,  and  has 
been  thrown  off  his  guard  by  the  belief  that 
he  was  not  liable  to  account"  This  view 
was  fully  sustained  by  the  cases  of  Jones  v. 
Massey,  14  S.  G.  292;  Thomson  v.  Peake,  38 
8.  C.  440,  17  B.  H.  46,  725;  Bradford  v.  Bu- 
chanan, 39  S.  C.  239,  17  S.  W.  501.  It  seems 
to  us  that  the  point  of  distinction  lies  in  the 
fact  that  one  who  goes  into  the  possession  of 
the  land  of  another  as  a  bold  trespasser,  or, 
as  some  of  the  cases  express  it,  acquires  the 
possession  by  force  or  fraud,  is  entitled  to  no 
consideration  at  the  hands  of  the  court,  and 
the  strictest  rule  of  accountability  is  there- 
fore applied  to  him;  but  when  one  goes  Into 
possession  under  a  bona  fide  claim  of  right. 
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thongb  It  may  erentnally  prove  to  be  un- 
foiinded,  he  is  not  to  be  punished  tor  his 
honest  mistake,  but  la  only  required'  to  ac- 
count for  such  rents  and  profits  as  he  has 
actnally  received,  and  not  for  the  "rental 
value"  of  the  premises.  To  show  that  the 
fact  that  one  goes  Into  possession  under  an 
honest,  though  mistaken,  belief  of  right,  is 
not  to  be  treated  as  a  trespasser  when  called 
upon  to  account  for  rents  and  profits,  see 
what  Is  said  by  Johnson,  Ch.,  in  his  circuit 
decree  In  Rainsford  v.  Ralnsford,  McMuI. 
Eq.,  at  page  330,  and  by  Harper,  Ch.,  in  de- 
livering the  opinion  of  the  court  of  appeals 
In  Rlddlehoover  v.  Kinard.  1  HIU  (S.  O.),  at 
page  381.  The  cases  cited  by  counsel  for 
respondent  are  not  in  conflict  with  this  view; 
for  In  Boyce  v.  Boyce,  6  Rich.  Bq.  302,  the 
defendant  Stair  not  only  went  into  posses- 
sion as  a  bold  trespasser,  but  he  also  ac- 
quired possession  by  an  open  defense  of  an 
order  of  injunction  made  in  a  case  to  which 
he  had  made  himself  a  party  by  proving  his 
claim.  In  Klrkpatrick  v.  Atkinson,  4  S.  C. 
120,  the  defendant  Atkinson  acquired  pos- 
session by  fraud;  and  in  Maner  v.  Wilson, 
1ft  S.  C.  469,  the  defendants  went  into  posses- 
sion under  a  paper  which,  though  In  the  form 
of  an  absolute  deed,  they  knew  was  Intended 
as  a  mortfjage.  But,  even  If  Giles  J.  Patter^ 
son  could  be  regarded  as  a  trespasser  in  tak- 
ing possession  of  this  land  (and  we  have  Just 
held  that  such  was  not  the  case),  it  is  very 
clear  that  his  executrix  cannot  be  charged 
with  anything  more  than  the  amount  actually 
received,— the  amount  that  actually  Inured 
to  the  benefit  of  her  testator's  estate.  The 
foundation  of  plalutitrs'  claim — their  cause 
of  action,  so  to  speak— was  the  alleged  tres- 
pass of  the  testator;  and,  under  the  maxim 
"Actia  personalis  morltur  cum  persona,"  the 
plalntifTs'  cause  of  action  against  the  testa- 
tor would  not  survive  against  his  executrix 
except  to  the  extent  of  enabling  plaintiffs  to 
recover  against  appellant  whatever  amount 
may  have  been  Incurred  to  the  benefit  of  her 
testator's  estate  from  his  alleged  tort  See 
Chalk  V.  McAlily,  10  Rich.  Law,  92;  Chaplin 
V.  Barrett,  12  Ricbi  Law,  284;  Huff  v.  Wat- 
kins,  20  S.  C.  477.  The  act  of  1892  (21  Stat 
18,  approved  December  20,  1892)  cannot  ai>- 
ply  to  this  case,  and  has  not  therefore  been 
considered.  The  principles  here  announced 
dispose  of  the  second,  third,  and  fourth  ex- 
ceptions. 

The  fifth  exception  is  In  these  words:  "Be- 
cause his  honor  erred  In  not  holding  and  ad- 
judging that,  under  the  circumstances  of  this 
case,  the  liability  of  Giles  J.  Patterson  or  his 
executrix  to  accoimt  for  the  rents  and  profits 
of  said  premises  should  be  restricted  to  the 
Ist  of  April,  1890,  when  the  deed  of  convey- 
ance by  David  R.  Flenniken  to  the  plaintiff 
Edwin  J.  Rabb,  as  trustee,  was  made,  under 
the  decree  in  case  of  Cassandra  H.  Rabb  and 
D.  R.  Flenniken,  or  to  the  12th  July,  1890, 
when  the  plaintiffs  were  enjoined  from  tak- 
ing possession  of  said  premises,  under  order 


In  the  case  of  Giles  J.  Patt^son  v.  Cassaudra 
H.  Rabb  at  aL"  We  are  not  impressed  by 
this  exception.  Giles  J.  Patterson  took  pos- 
session of  these  lands  early  in  188S.  He  and 
his  estate  have  had  the  rente  and  profits 
since  that  date.  Under  the  decision  of  this 
court  In  Patterson  v.  Rabb,  38  S.  C.  138,  17 
S.  E.  463,  it  has  been  determined  that  this 
property  was  not  Ills  on  January  1,  1888,  nor 
at  any  moment  after  that  time.  On  the 
contrary,  this  court  decided  that  this  was 
the  properly  of  the  plaintiffs  all  that  time. 
Therefore,  to  excuse  him  or  his  estate  from 
paying  rent  from  January  1,  1888,  to  April 
1, 1890,  or  July  12, 1890,  would  be  to  take  the 
property  of  Mrs.  Rabb,  and  give  it  to  the  es- 
tate of  Patterson.  We  have  been  pointed  to 
no  good  reason  for  such  course  on  our  part 
In  our  judgment  it  would  be  against  equity 
and  good  conscience.  Let  this  exception  be 
overruled. 

"(6)  Because  bis  honor  erred  In  not  hold- 
ing and  adjudging  that  the  plaintiffs,  by 
their  neglect  to  demand  and  obtain  judgment 
for  rents  and  profits  in  the  case  of  Giles  J. 
Patterson  (M.  V.  Patterson,  as  trustee,  for 
herself  and  children,  subsequently  substitut- 
ed as  plaintiff)  against  Cassandra  H.  Rabb 
et  aL,  and  by  their  failure  to  avail  them- 
selves of  the  reference  or  remedy  in  that  ac- 
tion provided  by  section  243  of  the  Code  of 
Procedure,  are  precluded  from  obtaining  a 
decree  for  rente  and  profite  in  this  action." 
It  must  be  remembered  that  the  action  of 
Patterson  v.  Rabb  was  that  brought  by  Pat- 
terson himself,  for  his  own  purposes,— name- 
ly, the  upholding  of  his  title  to  the  trust 
lands,— and  this  was  the  Issue  Mrs.  Rabb  was 
brought  to  take  part  in  settling.  When  A. 
sues  B.  to  recover  a  specific  tract  of  land  or 
a  specific  sum  of  money,  B.  may  content 
himself  with  defending  himself  against  the 
claim  of  A.,  as  set  up  in  his  complaint;  be 
need  go  no  fmrther,  although  he  may  go  far- 
ther If  he  chooses.  Not  so,  however,  with 
A.  He  must  exhaust  himself  In  regard  to 
the  specific  tract  of  land  ae  specific  sum  of 
money  sued  toe.  Afterwards  he  cannot 
make  as  a  cause  of  action  against  B.  any 
claim  he  had  as  to  the  land  or  to  the  money. 
So  far  as  section  243  is  concerned,  it  may  be 
remarked  that  it  does  provide  for  bond  to 
indemnify  the  <vpoBite  party  from  damages, 
and  that  this  remedy  may  I>e  had  In  the 
case  to  ascertein  damages,  "by  a  refwence 
or  othtfwise";  but  then  this  bond  only 
operated  from  July  12,  1890,  and  if  It  was 
permissible  to  announce  that  It  ooTved 
rente  and  profits,  as  well  other  Items  of 
"damages,"  what  would  become  of  the  rents 
and  profite  for  2V&  years  before  that  date? 
And  also  what  would  become  of  the  $201 
received  from  James  A.  Brlce,  as  assignee, 
in  1887?  We  think  it  better  to  say  that  the 
term  "damages"  may  cover  rents  and  prof- 
its in  some  cases,  but  it  must  be  evident  that 
to  so  hold  in  this  action  would  be  to  require 
the  plaintiffs  to  split  op  their  daima  tat 
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rent  Into  seTtfal  actions.  Besides,  It  mast 
be  remembered  that  sncb  damages,  under  the 
tojimctlon  bond,  may  not  only  be  obtained 
imd»  reference  proceedings,  bat  the  same 
lection  of  the  Code  proTldes  that  It  may  be 
done  "otherwise"  than  onder  reference.  To 
inirsne  the  subject  farther  Is  unnecessaiy; 
it  is  nntenabla 

The  seventh  exception  Is  as  follows:  "Be- 
canse  his  honor  erred  In  holding  that  the 
8aid  defendant,  as  executrix  as  aforesaid. 
Is  also  chargeable  with  the  sum  of  two  hun- 
dred and  one  dollars,  which  was  applied  In 
part  to  pay  costs  and  balance  ($185.63)  paid 
to  Giles  J.  Patterson  under  order  of  the 
court  in  the  case  of  Giles  J.  Patterscm  t. 
James  A.  Brlce,  as  assignee  of  the  estate 
of  Darld  R.  Flennlken,  and  in  directing  the 
entry  of  judgment  tha-efnr  in  favor  of  plain- 
tiffs against  this  defendant,  as  executrix  as 
aforesaid,  when  no  appeal  was  taken  from 
said  order,  and  at  the  time  of  sncb  payment 
there  was  no  valid  existing  otAer  impound- 
ing the  rents  in  the  hands  of  Brlce,  as  as- 
signee." The  decree  of  the  clrcait  Judge,  it 
seems  t*  us,  contains  a  slight  error  in  the 
amount  charged  against  the  appellant,  on 
account  of  the  money  received  from  Brlce, 
as  assignee  by  Patterson,  and  which  was 
realized  from  the  rents  of  the  premises  in 
question.  While  there  is  no  doubt  that  the 
money  in  the  hands  of  Brlce,  as  assignee, 
arising  fr'^  that  source,  was  realized  from 
the  landd  adjudged  to  belong  to  the  plain- 
tiffs, yet  neither  Patterson  n<H:  his  executrix 
can  be  charged  with  anything  more  than  they 
actually  received;  and  the  undisputed  tes- 
timony is  that  Patterson  received  only  the 
sum  of  I185.6S,  and  that  the  balance  of 
the  $202  was  applied  to  the  costs  incnrred 
by  Brlce,  as  assignee,  in  the  action  for  fore- 
closure. Brlce  was  a  party  to  this  action, 
and  the  plaintiffs  did  not  except  to  that  part 
of  the  decree  which  dismissed  the  action  as 
to  him.  All  the  plaintiffs  can  recover  against 
Mrs.  Patterson,  as  executrix,  on  account  of 
this  $202,  is  the  sum  of  $185.63. 

"(8)  Because  his  honor  erred  in  holding 
and  concluding  that  the  sum  of  money  paid 
by  James  A.  Brlce  to  Giles  J.  Patterson  un- 
der the  order  of  court  was  a  trust  fund  be- 
longing to  the  plaintiffs,  and  that  Giles  J. 
Patterson  received  the  fund  with  a  knowl- 
edge of  the  trust  attached  to  It,  when  Judge 
Wallace,  by  his  decree,  which  was  then  of 
force,  had  dismissed  the  complaint  In  the 
case  of  Cassandra  H.  Rabb  ▼.  D.  R.  Flen- 
nlken. We  do  not  see  how  these  funds  were 
not  trust  funds.  They  came  as  rent  from  the 
tmst  lands,  and  Cassandra  H.  Rabb,  under 
the  terms  of  the  trust  deed,  was  to  receive 
sncb  rents  from  her  trustee.  Certainly,  Mr. 
Patterson  knew  all  about  these  matters.  So 
far  as  the  decree  of  Judge  Wallace  dis- 
missing the  complaint  operating  to  release 
tbe  trust  character  from  these  funds,  we 
cannot  admit  such  a  doctrine  when  It  Is  re- 
called that  an  appeal  was  taken  from  such 


decree,  and  was  sustained  by  this  court 
The  exception  Is  not  tenable. 

**(9)  Because  his  honor  erred  in  not  holding 
that  tbe  plaintiff  Cassaudra  H.  Rabb  having 
elected  to  take  a  personal  Judgment  for 
rents  and  profits  embracing  the  years  1886 
and  1887,  against  David  B.  Flenoiken,  to 
the  case  of  Cassaudra  H.  Rabb  ▼.  D.  R. 
Flennlken,  to  which  action  neither  James 
A.  Brlce,  as  assignee,  nor  Giles  J.  Patterson, 
was  made  a  party,  tbe  claim  of  rents  and 
profits  for  said  years  was  merged  in  said 
Judgment  against  David  R.  Flennlken,  and 
there  Is  no  privity  between  the  plaintiffs 
and  Giles  J.  Patterson,  or  his  executrix,  or 
eqoity  which  would  entitle  th^  plaintiffs  in 
this  action  to  recover  the  said  sum  of  two 
hundred  and  one  dollars  from  the  defend- 
ant M.  Virginia  Patterson,  as  executrix  as 
aforesaid."  We  confess  ourselves  unable  to 
see  what  connection  Mrs.  Patterson,  as  ex- 
ecutrix of  Giles  J.  Patterson,  has  with  tbe 
proceedings  of  the  plaintiffs  against  David 
R.  Flennlken,  and  therefore  we  cannot  per- 
ceive the  pertinency  of  any  inquiry  by  us 
into  what  entered  in  to  make  up  that 
Judgment  If  it  is  true  that  Giles  J.  Patter- 
son received  $201  of  the  trust  estate  belong- 
ing to  tbe  plaintiffs  here,  and  that  he  had 
no  legal  right  to  any  part  of  that  fund,  it 
makes  no  difference  what  other  people  have 
been  unsuccessfully  sued  to  try  and  recover 
this  fund.  To  enable  the  present  plaintiffs 
to  recover  this  fund  from  the  estate  of  Giles 
J.  Patterson,  deceased,  no  i^vlty  need  ex- 
ist It  Is  the  old  case  of  a  trust  fund  being 
taken  possession  of  by  one  not  entitled  to 
hold  it  When  tbe  trustee  or  cestui  que 
trust  who  is  entitled  to  hold  It  comes  and 
sues  for  it,  they  are  entitled  to  a  Judgment 
for  its  recovery.  Let  the  exception  be  over- 
ruled. 

"(10)  Because  his  honor  erred  in  not  ad- 
Judging  that  the  plaintiffs,  having  com- 
menced this  action,  in  violation  of  the  order 
of  injunction  made  in  case  of  Giles  J.  Pat- 
terson V.  Cassaudra  H.  Rabb  et  al.,  which 
restrained  them,  their  attorneys,  their  agents 
and  servants,  from  collecting,  receiving,  or 
intermeddling  with  the  rents  and  profits  of 
the  premises  described  In  the  complaint, 
should  not  be  allowed  costs  against  the  de- 
fendant" We  are  inclined  to  think  this 
point  as  now  made  comes  too  late.  Certain- 
ly, the  circuit  Judge  made  no  express  order 
on  the  subject  of  costs.  We  will  not  under- 
take to  pass  upon  a  question  of  this  charac- 
ter, raised  for  tbe  first  time  in  thto  court 
At  all  events,  costs  follow  tbe  result  except 
In  equity  cases,  when  the  circuit  Judge  may 
order  differently  if  he  sees  proper.  It  seems 
to  us  that  this  question,  at  best  comes  too 
late.  If  plaintiffs  were  enjoined  from  suing, 
that  should  have  been  so  adjudged.  Not 
having  been  so  adjudged,  this  court  will  as- 
sume that  all  things  were  rightly  done  in 
the  court  below,  no  showing  to  the  contrary 
having  been  made. 
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It  follows  from  our  preceding  observa- 
tions that  tbe  circuit  court  decree  must  be 
modified  by  having  that  decree  fix  the  lia- 
bility of  Mrs.  Patterson,  as  executrix,  t<x 
the  sum  of  $502.18,  as  the  rents  for  wbicb 
she,  as  said  executrix,  must  pay  in  lieu  of 
$800,  less  the  amount  paid  for  taxes,  as  as- 
certained by  the  decree;  and  that  she,  as 
said  executrix,  must  pay  the  sum  of  $185.63, 
on  account  of  the  amount  received  by  Giles 
J.  Patterson  from  James  A.  Brice,  as  as- 
signee. Instead  of  $201;  but  that  in  all  otber 
respects  the  said  decree  shall  be  affirmed. 
It  is  tbe  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified  as 
herein  indici^ted,  and  that  In  all  other  re- 
spects such  judgment  be  affirmed. 

McIVER,  O.  J.,  concurs. 


(42  S.  C.  211) 

STAXB  T.  MOREHKAD. 

(Supreme  Court  of  South  Carolina.     Dec.  15, 

1894.) 

EUWKXBS   AKB  PeDULBRS — STATDTB — COXSTBUO- 

TioN— Who  Akb. 

1.  Act  1893  (21  St  407),  provides  that  no 
person,  "as  hawker  or  peddler,"  sfaall  sell  any 
goods  without  a  license;  that  the  act  shall  not 
apply  to  venders  of  newspapers,  vegetables,  etc., 
or  to  sales  by  sample  by  persons  traveling  for 
commercial  houses,  bnt  shall  apply  to  venders 
of  every  other  class  of  goods,  "and  to  sales,  by 
samples  or  otherwise,  by  such  hawkers  and 
peddlers  of  *  •  *  sewing  machines,  pianos,  or 
organs."  Held  that,  in  order  to  make  the  sale 
of  any  of  the  prohibited  articles  without  a  li- 
cense a  violation  of  the  statute,  the  seller  must 
be  a  hawker  or  peddler.     Gary,  J.,  dissenting. 

2.  A  person  who  solicits  orders,  by  sample, 
for  sewing  machines  and  their  parts  and  at- 
tachments, for  a  foreign  sewing-machine  com- 
pany which  has  a  store  and  stock  of  goods  in 
tbe  state,  from  which  such  orders  are  filled,  is 
not  a  "hawker  or  peddler,"  within  the  meaning 
of  such  act,  though  he  occasionally  sells  a  sam- 
ple machine  out  of  his  wagon. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  T.  B.  Fraser,  Judge. 

L  H.  Morebead  was  convicted  of  selling 
goods  as  a  hawker  and  peddler  without  a 
license,  and  he  appeals.    Reversed. 

Andrew  Crawford  and  Barron  &  Ray,  for 
appellant  P.  H.  Nelson  and  Abney  ft 
Thomas,  for  the  State. 

McIYEB,  a  3.  Tbe  defotdant  has  been 
indicted  for,  and  convicted  of.  a  violation  of 
the  act  of  1893,  entitled  "An  act  to  amend 
the  law  as  to  hawkers  and  peddlers"  (21  St 
407),  and  this  appeal  presents  two  questi<HiB: 
(1)  Whether  the  defendant  is  a  hawker  and 
peddler,  and  as  such  amenable  to  the  provi- 
sions of  said  act  (2)  If  so,  whether  the  act 
Is  constitutional. 

We  do  not  understand  that  the  act  of  1893 
purports  either  to  define  the  long-established 
offense  of  hawking  and  peddling,  or  to  en- 
large its  definition  as  h^etofore  recognized, 
bat  simply  declares  in  its  first  section  that 
"no  person  shall,  as  hawker  or  peddler,  ex- 


pose for  sale,  (x  sell,  any  goods,  wares  or 
merchandise,"  without  a  license.  In  Its  sec- 
ond section  the  act  prescribes  who  shall  is- 
sue the  required  license,  and  otber  particu- 
lars as  to  such  license.  In  the  third  section 
certain  public  officers  are  required,  and  any 
citisen  is  authorized,  to  demand  and  inspect 
the  license  of  any  hawker  or  i>eddler,  and 
cause  to  be  arrested  any  hawker  or  peddler 
found  without  a  license,  and  have  him 
brought  to  Justice.  The  pro-visions  of  the 
fourth  section,  upon  which  tbe  first  question 
in  this  case  mainly  turns,  are  as  follows: 
"That  the  provisions  of  this  act  shall  not  ex- 
tend to  venders  of  newspapers,  magazines, 
vegetables,  tobacco,  provisions  of  any  kind, 
or  agricultural  products,  or  to  sales,  by 
sample,  by  persons  travelling  for  established 
commercial  houses;  but  shall  extend  and  ap- 
ply to  venders  of  every  other  class  and  kind 
of  goods,  wares  and  merchandise  and  to 
sales,  by  samples  or  otherwise,  by  such 
hawkers  and  peddlers  of  stoves,  ranges, 
clocks,  lightning  rods,  sewing  machines, 
pianos,  or  organs."  The  other  provisions  of 
this  act,  not  being  pertinent  to  our  present 
inquiry,  need  not  be  stated.  From  this  brief 
review  of  the  provisions  of  the  act  it  seems 
to  us  that  there  is  nothing  in  the  act  to  indi- 
cate any  intention  on  the  part  of  the  legis- 
lature to  give  any  new  definition  of  the  words 
"hawkers  and  peddlers,"  but  tbe  sole  pur- 
pose was  to  regulate  the  granting  of  licenses 
to  persons  falling  within  the  well-recognized 
definition  of  those  words,  to  declare  what 
classes  of  goods  might  and  might  not  be  sold 
by  such  persons,  and  to  prescribe  the  penal- 
ties for  violating  the  provisions  of  the  act 
Thus,  by  tbe  express  provision  of  section  4, 
any  person,  even  though  he  may  be  a  hawker 
and  peddler,  may  with  impimity  sell  news- 
papers, magazines,  vegetables,  tobacco,  pro- 
visions of  any  kind,  or  agricultural  products, 
or  may  sell  by  sample,  If  traveling  for  an  e»- 
tabllshed  commercial  house;  but  a  sale  by  a 
hawker  or  peddler  of  every  otber  class  of 
goods,  wares,  and  merchandise,  or  a  sale,  by 
sample  or  otherwise,  of  stoves,  ranges,  clocks, 
lightning  rods,  sewing  machines,  pianos,  or 
organs,  is  expressly  forbidden.  It  will  be  ob- 
served that  in  the  permissive  clause  of  this 
section  any  person  may  sell  the  classes  of 
articles  there  specified,  viz.  newspapers,  etc.; 
but  in  tbe  prohibitory  clause  of  the  section 
the  language  used  is  not  so  general,  but,  on 
the  contrary,  the  prohibition  Is  confined  to  a 
particular  class  of  persons,  as  is  plainly 
shown  by  the  use  of  the  words,  "by  such 
hawkers  and  peddlers."  Hence,  in  order  to 
render  one  amenable  to  the  penal  provisions 
of  the  act,  it  must  be  shown,  not  only  that  he 
has  sold  one  of  the  prohibited  articles,  but 
also  that  such  sale  was  made  by  him  as  a 
hawker  or  peddler.  Any  other  view  would 
subject  any  citizen,  who  sells  to  his  neighbor 
a  sewing  machine,  a  clock,  or  a  piano,  to  the 
penalties  of  the  act;  and  this,  surely,  was  not 
the  Intention  of  tbe  legislatura, 
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Sucb  being  our  construction  of  tbe  law,  the 
only  remaining  Inquiry  is  whether  the  con- 
ceded facts  of  tbia  case  are  sufficient  to  bring 
the  appellant  within  the  provisions  of  the 
act  The  facts  are  stated  In  the  "case"  as  fol- 
lows: "On  and  prior  to  the  29th  day  of 
March,  18&1,  defendant,  who  Is  a  resident  of 
Richland  county,  was  in  the  employment  of 
the  Singer  Manufacturing  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  New  Jersey,  and  doing  business  in  the 
state  of  South  Carolina,  as  well  as  In  other 
states.  Said  corporation  has  a  place  of  busi- 
ness, storerooms,  and  warehouses  in  the  dty 
of  Columbia,  South  Carolina,  to  which  place 
they  ship  sewing  machines,  parts,  attach- 
ments, needles,  and  thread,  which  are  kept 
on  sale  at  said  store  in  the  city  of  Columbia 
for  any  customers  who  desire  to  purchase 
any  of  said  articles  there,  and  are  sold  at 
said  store  in  the  usual  course  of  business; 
and  said  company  pays  Its  taxes  on  its  busi- 
ness and  property  in  the  city  of  Columbia, 
as  do  other  commercial  bouses,  to  the  state, 
the  county  of  Kichland,  and  the  city  of  Co- 
lombia, lite  defendant,  on  and  prior  to 
■aid  20th  day  of  March,  1894,  was  employed 
by  said  company,  and  by  it  furnished  with  a 
wagon,  in  order  to  travel  about  trova  place 
to  place.  In  Richland  county  and  elsewhere, 
for  the  purpose  of  selling  sewing  machines, 
parts,  and  attachments,  and  for  the  purpose 
of  soliciting  patronagre  for  the  business  and 
■tore  of  said  company  at  Columbia,  S.  G. 
•  *  •  The  defendant  has,  since  the  20th  of 
December,  1898,  to  wit,  on  the  29th  day  of 
March,  1894,  sold  a  sewing  machine  from  nis 
wagon  while  traveling  from  place  to  place, 
■aid  sale  having  been  made  to  one  John 
Smith,  in  Richland  county.  •  *  •  The  said 
aewing  machine  so  sold  by  defendant  from 
hl8  wagon,  as  aforesala,  was  shipped  by  said 
company  from  Its  store  and  warehouse  at 
Columbia  As  a  rule.  In  the  conduct  of  de- 
fendant's business  as  employd  and  salesman 
•f  said  company,  he  carries  about  with  him 
but  one  machine,  which  he  exhibits  to  peo- 
ple residing  in  the  country  through  which 
he  travels.  Sometimes,  as  upon  the  occasion 
above  mentioned,  defendant  sells  the  ma- 
chine from  hla  wagon  as  he  is  traveling  from 
place  to  place,  and  in  that  event  he  is  sup- 
plied with  another  by  said  company  from  Its 
storerooms  and  warehouse  In  the  city  of 
Columbia,  and  sometimes  defendant  secures 
orders  for  other  machines,  using  the  machine 
upon  his  wagon  as  a  sample.  Such  orders  so 
received  are  supplied  and  furnished  by  the 
company  firom  Its  stores  and  warehouse  in 
■aid  city  of  Columbia."  Now,  while  these 
facts  do  unquestionably  show  that  a  sewing 
machine  was  sold  by  the  defendant  at  the 
time  and  place  charged,  yet  we  are  of  opin- 
ion that  they  entirely  fail  to  show  that  such 
■ale  was  made  by  him  as  a  hawker  or  ped- 
dler. We  do  not  think  that  the  testimony 
brings  the  defendant  within  any  recognised 
definition  of  the  terms  "ha^rker  and  ped- 
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dler,*  for  which  see  9  Am.  &  Eng.  Skia  Law, 
307,  306;  State  v.  Belcher,  1  McMnL  40. 
See,  also,  City  of  Davenport  v.  Rice,  76  Iowa, 
74,  39  N.  W.  101,  and  Com.  v.  Famum,  114 
Mass.  267.  This  Massachusetts  case  was 
very  much  like  the  case  under  consideration. 
Tliere  the  court,  after  stating  the  facta,  used 
this  language:  "Upon  these  facts  we  think 
the  Jury  should  have  been  instructed  that 
the  defendant  was  not  liable.  He  was  an 
agent  soliciting  orders,  and  a  carrier  deliver- 
ing machines  ordered.  He  made  no  dh:ect 
sales  himself.  He  did  not  carry  and  expose 
goods  for  sale,  within  the  meaning  of  the 
statute,  and  his  acts  did  not  come  within  the 
mischief  the  statute  Is  Intended  to  prevent. 
The  article  he  carried  was  a  sample  of  that 
wMch  he  proposed  the  purchaser  should  buy 
of  the  company.  The  fact  that  he  occasion- 
ally delivered  the  sample  machine  to  a  pur- 
chaser desirous  of  obtaining  one  immediate- 
ly cannot  so  change  the  character  of  bis  busi- 
ness as  to  bring  him  within  the  statute.  Nor 
did  the  fact  that  he  sold  one  attachment,  and 
one  tuck  marker  capable  of  being  attached, 
rendtt  him  liable;  it  distinctly  appearing 
that  it  was  not  his  practice  to  make  such 
sales.  The  question  is  to  be  determined  up- 
on the  general  character  and  scope  of  his 
business.  If  this  does  not  bring  him  within 
the  statute,  he  is  not  liable  for  single  sales, 
being  exceptional,  and  not  In  the  course  of 
his  ordinary  employment"  It  seems  to  U8 
that  the  defendant  was  nothing  more  than 
the  clerk  or  salesman  of  the  Singer  Mann- 
facturing  Company,  a  foreign  corporation, 
which  had  an  established  place  of  business 
In  the  dty  of  Columbia,  S.  C,  where  it  paid 
Its  taxes,  state,  county,  and  dty,  on  Its  busi- 
ness and  property  in  the  dty  of  Colombia; 
and  its  agent  or  salesman  cannot  in  any 
proper  sense,  be  regarded  as  a  hawker  or 
peddler.  Under  this  view  of  the  case,  the 
question  as  to  the  constitutionality  of  the  act 
of  1893  does  not  necessarily  arise,  and  there- 
fore we  do  not  feel  called  upon  to  express 
any  opinion  as  to  that  question.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of 
the  circuit  ootirt  bs  reversed. 

GARY,  J.  (dissenting).  Being  unable  to 
concur  in  the  conduslons  reached  by  a  ma- 
jority of  the  court  I  proceed  to  give  the  rea- 
sons for  my  dissent  The  ^cepticMU  com- 
plain of  error  on  the  part  of  the  court  below 
on  two  gronnds:  (1)  In  holding  that  the  de- 
fendant is  amenable  to  the  provisions  of  the 
hawkers  and  peddlers  act;  (2)  in  holding 
that  the  act  is  constltutlonaL 

We  will  first  consider  whether  the  defend- 
ant Is  amenable  to  the  provisions  of  said  act 
The  act  it  Is  true,  la  somewhat  InartlsticaUy 
drawn,  but  when  construed  as  a  whole,  and 
In  the  light  of  the  evils  it  was  intended  to 
remedy,  the  intention  of  the  legislature  Is 
apparent  The  first  second,  third,  and 
fourth  sections  of  the  act  are  as  follows: 

Section  1:  "That  oo  and  attar  tb*  passage 
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of  tlilB  act  no  person  shall  as  bawker  or  ped- 
dler, expose  for  sale  or  sell  any  soods,  wares 
or  merctiandise  In  any  county  in  this  state, 
unless  he  has  received  and  is  ready  to  pro- 
duce and  exhibit  a  license  from  the  clerk  of 
the  court  of  common  pleas  of  such  coun^, 
■o  to  8^  or  expose  for  sale  goods,  wares  and 
merchandise  in  said  county." 

Section  2:  "That  said  derk  shall  issue  li- 
censes to  hawkers  and  peddlers  to  be  good 
in  his  county  until  the  last  day  of  December 
next  after  the  date  of  its  issue,  upon  receiv- 
ing from  the  applicant  such  fee  or  fees  there- 
for as  the  county  commissioners  shall  at 
their  first  meeting  In  January  after  the  pass- 
age of  this  act,  and  thereafter  at  their  first 
meeting  in  January  of  every  year,  establish 
and  fix  fees  for  hawkers  and  peddlers  in 
their  county;  and  it  shall  be  the  duly  of  the 
county  commissioners  to  fix  and  establish 
the  said  license  fees  in  the  several  counties 
of  this  state.  And  each  license  shall  specify 
the  sum  paid  therefor  and  the  privileges 
granted  thereby." 

Section  3:  "It  shall  be  the  duty  of  every 
trial  justice  and  every  constable  and  of  the 
sheriff  and  of  bis  regular  deputies  to,  and 
every  citizen  may,  demand  and  inspect  the 
license  of  any  hawker  or  peddler  in  his  or 
their  county  who  shall  come  under  the  notice 
of  any  of  said  officers,  and  to  arrest  or  cause 
to  be  arrested,  any  hawker  or  peddler  found 
without  a  valid  license,  and  to  bring  such 
bawker  or  peddler  before  the  nearest  trial 
justice  to  be  dealt  with  according  to  this 
act" 

Secti<Hi  4:  "That  the  provisions  of  this  act 
■hall  not  extend  to  venders  of  newspapers, 
magazines,  vegetables,  tobacco,  provisions  of 
any  kind  or  agricultural  products,  or  to  sales 
by  sample  by  persons  travelling  for  estab- 
lished commercial  houses,  but  shall  extend 
and  apply  to  venders  of  every  other  class 
and  kind  of  goods,  wares  and  merchandise, 
and  to  sales  by  sample  or  otherwise  by  such 
hawkers  and  peddlers  of  stoves,  ranges,  clocks, 
lightning  rods,  sewing  machines,  pianos  or 
organa" 

Section  5  simply  provides  a  punishment  for 
persons  or  officers  violating  the  provisions  of 
the  act  Sectl<ni  6  repeals  all  acts  inconsist- 
ent with  this  act 

The  following  facts  appear  In  the  "case": 
"On  and  prior  to  the  2dtta  day  of  March, 
1884,  defendant  wbo  is  a  resident  of  Rich- 
land county  was  in  the  employment  of  the 
Singer  Manufacturing  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
New  Jersey,  and  doing  business  in  the  state 
of  South  Carolina,  as  well  as  in  other  states. 
Said  corporation  has  a  place  of  business, 
storeroom,  and  waiehonsea  in  the  city  of 
Columbia,  South  Carolina,  to  which  place 
they  ship  sewing  machines,  parts,  attach- 
ments, needles,  and  thread,  which  are  kept 
on  sale  at  said  store  in  the  dty  of  Columbia 
for  any  customers  who  desire  to  purchase 
any  of  said  articles  there,  and  are  sold  at 


said  store  to  customers  in  the  usual  course  of 
business,  and  said  company  pays  its  taxes 
on  its  business  and  property  in  the  city  of 
Columbia.  The  defendant,  on  and  prior  to 
said  29tb  day  of  March,  1894,  was  employed 
by  said  company,  and  by  it  furnished  with  a 
wagon  in  order  to  travel  about  from  place  to 
place,  in  Bichland  county  and  elsewhere,  tor 
the  purpose  of  selling  sewing  machines, 
parts,  and  attachments,  and  for  the  purpose 
of  soliciting  patronage  for  the  business  and 
store  of  said  company  at  Columbia,  S.  C. 
•  *  •  The  defendant  has,  since  the  aoth 
of  December,  1893,  to  wit  on  the  29th  day  ot 
March,  1894,  sold  a  sewing  machine  tfova 
his  wagon  while  traveling  from  place  to 
place,  said  sale  having  been  made  to  one 
John  Smith,  in  Richland  county.  •  •  • 
The  said  sewing  machine  so  sold  by  defend- 
ant from  his  wagon,  as  aforesaid,  was  ship- 
ped by  said  company  from  its  store  and 
warehouse  at  Columbia."  The  words  "and 
to  sales  by  sample  or  otherwise  by  such 
hawkers  and  peddlers  of  stoves,  ranges, 
docks,  lightning  rods,  sewing  machines, 
pianos  or  organs,"  at  the  end  of  section  4, 
were  not  in  the  bill  as  at  first  Introduced, 
but  were  inserted  as  an  amendment  upon  the 
recommendation  of  the  senate  committee. 
See  Senate  Jour.  1893,  p.  164. 

We  will  first  consider  the  act  without  the 
aforesaid  amendment  There  can  be  no 
doubt  that  it  was  the  Intention  of  the  legis- 
lature that  the  provlsiotis  of  the  act  should  not 
extend  to  venders  of  newspapers,  magazines, 
vegetables,  tobacco,  provisions  of  any  kind, 
or  agricultural  products,  or  to  sales  by  sam- 
ple by  persons  traveling  for  established  com- 
merdal  houses,  but  should  extend  and  apply 
to  venders  of  every  other  dass  or  kind  of 
goods,  wares,  and  merchandise.  Under  the 
provisions  of  the  act  without  the  amendmoit 
a  person  traveling  for  an  established  com- 
mercial house  would  have  the  right  to  sell  a 
sewing  machine  by  sample,  but  only  by  sam- 
ple. What  was  the  Intention  of  the  legis- 
lature by  amending  section  4  as  aforesaid? 
According  to  the  view  which  I  take  of  the 
amendment  it  was  tor  the  purpose  ot  emtriia- 
sizing  the  restrictive  provlslcHU  of  the  act  as 
to  sales  of  "stoves,  ranges,  docks,  lightning 
rods,  sewing  machines,  pianos  <»:  organs," 
and  to  prevent  their  sale,  by  "sample  or  other- 
wise," by  the  parsons  mentioned  in  the  act 
unless  the  person  selling  them  had  a  license 
authorizing  such  sale.  The  connection  In  whldi 
the  legislature  uses  the  words  "such  hawkers 
and  peddlers"  In  section  4  leads  me  to  the 
conduslon  that  thdr  Intention  was  to  use  them 
in  the  sense  of  "persoos  traveling  for  estab- 
lished commercial  houses."  It  will  scarcely 
be  contended,  by  those  who  are  familiar  with 
the  sales  of  "stoves,  ranges,  dodia,  lightning 
rods,  sewing  machines,  pianos  or  organs," 
that  It  was  the  intention  ot  the  legislature  to 
confer  spedal  privileges  <m  those  making 
such  sales,  or  that  the  ammdmeat  was  adopt- 
ed toe  the  purpose  ot  enabling  pers<ni8  trav- 
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ellng  for  established  commercial  houses  to  sell 
"stoves,  ranges,  clocks,  lightning  rods,  se-w- 
ing  machines,  pianos  or  organs,"  not  only  by 
sample,  but  otherwise,  while  such  persons  can 
sell  other  articles  only  by  sample;  yet  this  is 
the  effect  of  the  construction  placed  upon  the 
act  by  the  majority  of  the  court  Such  con- 
struction almost  practically  defeats  the  pur- 
poses of  the  act  by  exempting  from  its  oi>era- 
tion  sales  of  sewing  machines,  etc.  (mention- 
ed In  the  amendment),  conducted  in  the 
manner  set  forth  in  this  case. 

We  will  now  consider  the  error  complained 
of  on  the  part  of  the  court  below  in  holding 
the  act  constitutional.  Objection  is  urged 
against  the  constitutionality  of  the  act  be- 
cause it  provides  that  "it  shall  be  the  duty  of 
the  county  commissioners  to  fix  and  estal>- 
lish  the  said  license  fees  in  the  several 
counties  of  this  state."  Section  2.  Section  8 
of  article  9  of  the  constitution  of  this  state 
Is  as  follows:  "The  coi-porate  authorities  of 
counties,  townships,  school  dlsti-icts,  cities, 
towns  and  villages,  may  be  vested  with  pow- 
er to  assess  and  collect  taxes  for  corporate 
purposes,  such  tax  to  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction 
of  the  body  imposing  the  same."  Section  643 
of  the  Revised  Statutes  of  1893,  relative  to 
cotmty  commissioners.  Is  as  follows:  "They 
shall  have  Jurisdiction  over  roads,  highways, 
ferries  and  bridges  and  all  matters  relating 
to  taxes  and  disbursements  of  money  for 
county  purposes,  in  accordance  with  provl- 
slODs  of  law,  and  In  every  other  case  that 
may  be  necessary  to  the  Internal  Improve- 
ment and  local  concern  In  their  respective 
counties."  Section  1444  of  the  Revised  Stat- 
utes of  1893  provides  that  such  license  fees 
shall  be  paid  by  the  clerk  of  the  court  into 
the  bands  of  the  county  treasurer  for  the 
use  of  the  county.  In  the  case  of  State  v. 
Columbia,  6  S.  0. 1,  It  was  decided  that  a  re- 
quirement of  the  payment  of  license  fees  for 
the  exercise  of  an  employment  or  calling  is 
an  exercise  of  the  taxing  power.  The  tax 
assessed  by  the  county  commissicmers  was 
for  "the  use  of  the  county,"  and  therefore  for 
a  "corporate  purpose." 

It  Is  argued,  however,  that  In  section  2  of 
said  act  the  legislature  attempted  to  dele- 
gate its  powers  of  taxation  to  the  county 
commissioners,  and  that  therefore  the  act 
is  null  and  void.  We  cannot  accept  this 
view  of  the  act.  It  is  full  and  complete 
within  itself,  only  leaving  It  to  the  county 
commissioners  to  assess  and  fix  the  amount 
of  the  license,  which,  when  this  Is  done.  Is 
definite  and  uniform  as  to  all  persons  with- 
in that  county.  It  comes  under  the  princi- 
ple laid  down  in  the  case  of  Mining  Co.  v. 
Hagood,  30  S.  C.  524,  9  S.  E.  686,  in  which  tt 
is  said:  "It  is  undoubtedly  true  that  legisla- 
tive power  cannot  be  delegated;  but  it  Is 
not  always  easy  to  say  what  Is,  and  what 
Is  not,  legislative  power  In  the  sense  of  the 
principle.  The  legislature  Is  only  in  session 
for  a  short  period  of  each  year,  and  during 


the  recess  cannot  attend  to  what  might  be 
called  the  business  affairs  of  the  state. 
Prom  the  necessity  of  the  case,  as  well  as 
the  character  of  the'  business  Itself,  that 
must  be  performed  by  agents  appointed  for 
that  purpose,  such  as  the  railroad  com- 
mission, regents  of  the  lunatic  asylum,  the 
state  board  of  canvassers  of  elections,  sink- 
ing fund  commission,  etc.  The  numerous 
authorities  cited  in  the  argument  show  con- 
clusively that,  while  it  is  necessary  that  the 
law  should  be  fnll  and  complete  as  it  comes 
from  the  proper  lawmaking  body,  It  may  be 
—Indeed  must  be— left  to  agents,  In  one  form 
or  another,  to  perform  acts  of  executive  ad- 
ministration which  are  in  no  sense  legisla- 
tive. Without  incumbering  this  opinion  with 
the  authorities,  we  think  the  view  Is  well 
stated  in  Locke's  Appeal,  72  Pa.  St  491: 
'Then  the  true  distinction,  I  conceive,  is 
this:  The  legislature  cannot  delegate  its  pow- 
er to  make  a  law,  but  It  can  make  a  law  to 
delegate  a  power  to  determine  some  fact 
or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make,  its  nonaction  de- 
pend. To  deny  this  would  be  to  stop  the 
wheels  of  government  There  are  many 
things  upon  which  wise  and  useful  legisla- 
tion must  depend,  which  cannot  be  known  to 
the  lawmaking  power,  and  must  therefore 
be  a  subject  of  inquiry  and  determination 
outside  of  the  halls  of  legislation.'"  This 
view  is  also  sustained  by  Information  v. 
Oliver,  21  S.  O.  325,  which  says:  "In  the 
case  against  Columbia,  6  S.  O.  1,  It  was  held 
that  the  legislature  is  not  forbidden  by  the 
constitution  from  empowering  municipal 
corporations  to  enforce  taxes  on  business 
and  avocations,  and  to  fix  a  different  rate 
for  each  distinct  class  of  persons  subject 
to  the  tax;  that  whatever,  in  this  regard, 
the  state  herself  could  do,  she  might  au- 
thorize a  municipal  corporation  to  do  within 
Its  limits."  Section  8  of  article  9  of  the 
constitution,  which  confers  the  right  to  vest 
such  power  in  municipal  corporations,  like- 
wise mentions,  in  the  same  connection,  the 
corporate  authorities  of  counties.  The  coun- 
ty commissioners  are  the  corporate  authori- 
ties of  counties.  The  duties  imposed  upon 
the  clerk  of  the  court  are  purely  ministerial. 
The  requirement  that  he  should  specify  in 
the  license  the  privileges  granted  thereby 
was  not  to  confer  upon  him  the  power  to 
grant  privileges,  but  simply  to  specify  what 
articles  the  hawker  or  peddler  was  allowed 
to  sell,  for  what  length  of  time,  and  within 
what  territory. 

The  objection  that  the  law  is  not  certain 
and  uniform  cannot  be  snstained.  It  was 
the  intention  of  the  act  that  the  license  fees 
should  be  established  and  fixed  by  the  coun- 
ty commissioners  at  their  first  meeting  la 
January  after  the  passage  of  the  act,  and 
should  be  certain  and  uniform  as  to  all  per- 
sons within  the  county.  Although  the  li- 
cense fees  might  be  different  in  the  several 
counties,  this  would  not  render  the  act  nn- 
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congtltatlonaL  The  law  applicable  to  this 
case  Is  expressed  ia  State  v.  Berlin,  21  S.  C. 
295,  in  which  the  court  says:  "It  seems  to 
OS  that  the  rule  upon  this  subject  has  been 
well  expressed  by  Judge  Cool^  in  bis  work 
on  Constitutional  Limitations  (2d  Bd.),  at 
page  390:  'Laws  public  In  their  objects 
may,  unless  express  constitutional  provision 
forbids,  be  either  general  or  local  in  their 
application.  •  •  •  The  authority  that  leg- 
islates for  the  state  at  large  must  determine 
whether  particular  rules  shall  extend  to  the 
whole  state  and  all  its  citizens,  or,  on  the  other 
hand,  to  a  subdivision  of  the  state  or  a  sin- 
gle class  of  its  citizens  only.  The  circum- 
stances of  a  particular  locality,  or  the  pre- 
vailing public  sentiment  in  that  section  of 
the  state,  may  require  or  make  acceptable 
different  police  regulations  from  those  de- 
manded tn  another.  •  *  *  The  legislature 
may  therefore  prescribe  different  laws  of 
police  *  *  *  in  each  distinct  municipali- 
ty, provided  the  state  constitution  does  not 
forbid.  These  discriminations  are  made  con- 
stantly, and  the  fact  that  the  laws  ore  of 
local  or  special  operation  only  is  not  sup- 
posed to  render  them  obnoxious  in  princi- 
ple. •  •  •  If  the  laws  be  otherwise  unob- 
jectionable, all  that  can  be  required  in  these 
cases  is  that  they  I>e  general  in  tbeir  appli- 
cation to  the  class  or  locality  to  which  they 
apply;  and  they  are  then  public  in  charac- 
ter, and  of  their  propriety  and  policy  the 
legislature  must  Judge.'  The  whole  matter 
is  well  summed  up  in  a  note  on  the  same 
page,  in  the  following  words:  To  make 
a  statute  a  public  law  of  general  obligation. 
It  is  not  necessary  tliat  it  should  be  equally 
applicable  to  all  parts  of  the  state.  Ail  that 
is  required  is  that  it  shall  apply  equally  to 
ail  persons  within  the  territorial  limits  de- 
scribed in  the  act' " 

Objection  was  also  urged  against  the  con- 
stitutionality of  the  act  on  the  ground  that 
it  is  an  Interference  with  Interstate  com- 
merce. In  considering  this  objection  it  will 
be  well  to  bear  in  mind  the  following  facts 
tn  this  case:  The  defendant  is  a  resident 
of  Richland  county.  The  company  had  a 
place  of  business  in  the  city  of  Columbia, 
where  machines  were  kept  on  sale  for  any 
customer  who  might  desire  to  .  purchase 
them.  They  were  sold  in  the  usual  course 
of  business.  The  company  also  pays  ita 
taxes  on  its  business  and  property  in  the 
city  of  Columbia,  as  do  other  commercial 
houses,  to  the  state  of  Sontb  Carolina,  coun- 
ty of  Richland,  and  city  of  Columbia.  The 
machine  was  sold  from  the  wagon  while  the 
defendant  was  traveling  from  place  to  place 
In  Richland  county,  which  machine  was  fur- 
nished by  the  company  from  its  store  in  Co- 
lumbia. The  goods  In  Columbia  had  be- 
come part  of  the  general  mass  of  property  In 
this  state,  and  were  therefore  amenable  to 
the  laws  of  the  state.  It  is  not  couteuded 
that  the  goods  were  sold  in  the  original 
package.    Under  these  circumstances  the  act 


cannot  l>e  declared  unconstitutional  as  in- 
terfering with  Interstate  commerce.  The 
case  of  Robbins  v.  Shelby  Co.  Taxing  Dist., 
120  V.  a.  489,  7  Sup.  Ct  592,  decided  that 
the  constitution  of  the  United  States  does  not 
prohibit  the  "imposition  of  taxes  upon  pe^ 
sons  residing  within  the  state  or  belonging 
to  its  population,  and  upon  avocations  and 
employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  com- 
merce"; also:  "As  soon  as  the  goods  are  la 
the  state  and  become  part  of  the  general 
mass  of  property,  they  will  become  liable  to 
be  taxed  as  other  property  of  similar  chara«^ 
ter." 


(9S  Gl  iM) 

WBBM8  et  al.  v.  SIMPSON. 
(Supreme  Court  of  Georgia.    Jan.  27,  1884.) 
JuDOMBNT— Res  JtrntcATA.— Dismissau 
It  appearing  from  a  full  review  of  aD 
the  pleadings  and  evidence  that  the  court  below 
waa  right  in  sustaining  the  plea  of  "res  adjndi- 
cata,"  there  was  no  error  in  withdrawing  th* 
case  from  the  consideration  of  the  juty,  or  ia 
dismissing  the  same. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkes  county; 
Hamilton  McWhorter,  Judge. 

Action  by  Kate  Weems  and  another  against 
Robert  A.  Simpson  to  recover  real  estate. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Colley  &  Sims,  Wm.  Wynne,  S.  H.  Harde- 
man, and  N.  J.  &  T.  A.  Hammond,  for  plain- 
tiffs in  error.  W.  H.  &  M.  P.  Reese,  for  ds- 
fendant  in  error. 

LUMPKIN,  J.  This  was  an  action  brought 
by  the  Misses  Weems  against  Robert  A. 
Simpson  for  the  recovery  of  certain  reaiij 
in  the  town  of  Washington.  By  the  abstract 
attached  to  the  petition  it  appears  that  the 
plaintifCs  claim  title  under  a  deed  from  their 
father  and  mother,  John  B.  and  Mary  BL 
Weems,  to  Samuel  B.  Wlngfleld,  trustee,  da^ 
ed  November  IC,  1861;  plaintiffs  being  two 
of  the  four  dilldren  specified  in  the  deed, 
and  claiming  as  beneficiaries  thereunder. 
Besides  the  general  issue  and  prescription, 
the  defendant  filed  a  plea  of  "res  adjndi- 
cato,"  alleging  that  upon  a  bill  in  equity 
formerly  brought  by  these  plaintiffs  for  the 
some  property,  and  claiming  under  the  same 
title  now  relied  on,  against  the  administrator 
of  one  Nicholas  Wylie,  it  had  been  adjudi- 
(sated  that  they  had  no  right  to  recover.  This 
plea  alleged,  further,  that  defendant  la  in 
privity  with  the  estate  of  Wylie,  because  tb* 
father  of  defendant,  at  a  sale  lawfully  made 
by  Wylle's  administrator,  after  the  final  dis- 
position of  the  above-mentioned  bill,  pur- 
chased all  the  right,  title,  and  interest  of 
Wylle's  estate  In  the  premises,  and  the  de- 
fendant now  holds  the  same  under  Itis 
father's  will.  After  the  evidence  was  in, 
the  Judge  withdrew  the  cose  from  the  Jiu7> 
passed  an  order  austoinlng  the  plea  of  "res 
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adjndicata,"  and  dlamlssed  the  case;  and  our 
conclusion  Is  tbat  there  was  no  error  In  the 
Judgment  rendered.    The  property  In  dispute 
was  involved  in  the  bill  referred  to,  which 
was  filed  by  Belle  Virgin  and  the  other  chil- 
dren of  John  B.  Weems  and  wife,  including 
the  present  plaintiffs,  against  John  T.  Wlng- 
fleld,  as  administrator  of  Wylle,  many  years 
ago.     That  case  came   to   this  court  three 
times.  Is  reported  in  51  Ga.  139,  54  Ga.  451, 
and  56  Ga.  474,  and  finally  resulted  in  a  ver- 
dict and  decree  in  favor  of  the  defendant 
The  bill,  as  it  originally  stood,  prayed  for  the 
cancellation,  as  clouds  upon  complainants' 
title,  of  the  two  deeds  to  Wylle  mentioned  in 
51  Ga.;  also,  that  an  account  be  taken  of  the 
rents,  issues,  and  profits  of  the  property  from 
the  time  Wylie  took  possession  of  it;    tbat 
the  amount  of  damage  done  by  him,  result- 
ing from  certain  alleged  acts  of  waste,  might 
be  fixed;   that  they  recover  of  Wylle's  ad- 
ministrator these  several  amounts  of  money, 
as  well   as   the  property   itself;    and   that 
Samuel  B.  Wingfield  be  removed  from  his 
office  as  trustee,  and  some  other  person  be 
appointed  in  his  stead.     On  the  trial  of  the 
present  case  the  entire  record  of  the  former 
case  was  in  evidence,  and  it  was  also  shown 
that  at  a  sale  of  the  property  which  was 
made  by  John  T.  Wingfield,  as  administrator 
of  Wylle,  after  the  termination  of  the  above- 
mentioned  litigation.  It  was  purchased  by 
William  W.  Simpson,  deceased,  who  was  the 
father  of  the  present  defendant,  under  whose 
will   the  latter  claims.     The  terms  of  the 
deed  from  John  B.  Weems  and  wife  to  Sam- 
uel B.  Wingfield,  trustee,  are  stated  in  the 
opinion  of  Chief  Justice  Warner,  appearing 
In  51  Ga.,  supra.    An  examination  of  the 
reports  of  the  former  case  in  the  three  vol- 
umes above  cited  will  not,  however,  by  any 
means  disclose  all  that  will  appear  from  an 
Inspection  of  the  papers  constituting  the  en- 
tire record  in  that  case.     It  is  not  our  pres- 
ent purpose  to  set  forth  here  that  record. 
Th«  case  was  so  complicated,  and  in  so  many 
respects  sui  generis,  that  our  ruling  that  the 
effect  of  the  final  decree  rendered  in  it  was 
to  cut  off  the  plaintiffs  from  any  right  to  re- 
cover in  the  case  at  bar  would  be  of  but  little 
value  as  a  precedent     It  is  hardly  probable 
that  a  state  of  facts  precisely  similar  to,  or 
even  closely  resembling,  those  now  Involved, 
will  again  ariss.     For  these  reasons  we  do 
not  think  the  time  and  labor  requisite  to 
state  and  discuss  all  the  facts  Involved,  and 
to  deal  with  all  the  various  questions  pre- 
sented, would  be  profitably  expended.     The 
case,  therefore,  Is  not  one  specially  calling 
for  an  opinion,  but  for  the  fact  that  the 
brining  of  it   was  probably   inspired  by 
certain  remarks  of  Chief  Justice  Bleckley  in 
the  case  of  East  Rome  Town  Co.  v.  Cothran, 
81  Oa.  859,  8  S.  E.  737.     We  simply  wish  to 
■how  that  what  he  said  there  Is  not  incon- 
sistent with  our  present  judgment    Among 
the  very  important  papers  not  disclosed  by 
any  ot  the  reports  of  the  Virgin  Case  may  be 


mentioned  (1)  a  demurrer  to  the  complain- 
ants' bill,  filed  by  the  defendant  setting  up 
that  they  bad  no  right  to  sue  for  or  recover 
the  property  until  after  the  death  of  their 
father,  John  B.  Weems;  (2)  a  judgment  over- 
ruling this  demurrer,  which  In  effect  adjudi- 
cated that  they  could  maintain  their  bill  and 
recover  during  his  lifetime  if  they  sustaiued 
their  averments  by  evidence;  (3)  an  amend- 
ment filed  to  the  bill  before  the  second  trial 
in  Wilkes  superior  court  containing  numer- 
ous and  Important  allegations;  (4)  the  full 
charge  given  by  the  Judge  at  the  last  trial  in 
that  court  showing  clearly  the  issues  then 
made  and  passed  upon.  It  is  unnecessary  to 
set  forth  the  contents  or  substance  of  these 
documents.  Sufilce  it  to  say  that  had  they 
been  set  forth  in  the  reports  referred  to, 
there  would  have  been  a  much  more  com- 
plete exhibition  of  the  nature  of  the  litiga- 
tion, and  the  legal  effect  of  the  final  dispo- 
sition of  it  upon  the  complainants'  rights 
would  have  been  more  apparent.  What  the 
chief  Justice  said  in  the  E2ast  Rome  Case 
must  be  considered  in  the  light  of  the  facts 
just  mentioned.  We  quote  from  his  opinion 
in  that  case  the  following  language:  "At 
first  view,  the  case  of  Wingfield  v.  Virghii,  51 
Ga.  139,  would  seem  to  militate  with  these 
decisions,  but  it  is  susceptible  of  an  easy 
reconciliation  with  their  purport  Upon  look- 
ing at  the  terms  of  the  conveyance  in  Wing- 
field V.  Virgin  It  is  obvious  that  the  question 
of  whether  the  children  took  a  legal  remain- 
der, had  it  been  directly  made,  could  have 
been  decided  in  the  affirmative ;  but  that 
question  was  not  made,  Inasmuch  as  the  pur- 
pose of  the  bill  filed  by  the  children  and  their 
mother  was  to  reinstate  the  trust  and  obtain 
I  an  accounting  for  the  income  of  the  prop- 
I  erty,  not  after  the  death  of  the  parents,  but 
I  for  a  period  which  had  elapsed  while  they 
I  were  alive.  The  decision  of  the  court  was 
that  the  bill  was  barred.  Why  was  It  barredT 
Because  Wylle,  the  purchaser,  bad  bought 
In  good  faith,  and  held  for  seven  years  or 
more  against  the  trust  title;  and  that  title, 
though  It  may  have  been  limited  to  the  life 
of  Weems  and  wife,  was  barred  by  such 
holding.  The  trust  estate  was  therefor* 
gone,  and  of  course,  with  it  the  right  to  re' 
cover  Income  to  which  the  trustee  or  the 
beneficiaries,  pending  bis  term,  would  have 
been  entitled.  The  court  did  not  undertaks 
to  adjudicate  how  long  the  trust  estate  con- 
tinued, but  only  that  the  trustee  belnt 
barred,  the  beneficiaries  could  not  have  th* 
trust  reinstated  so  as  to  have  the  trust  term 
go  on  for  their  benefit  and  so  as  to  recover 
the  rents  and  profits  to  which  the  trustee  bad 
the  legal  title.  It  was  not  and  never  has 
been,  decided  that  the  children,  after  th« 
death  of  Weems  and  wife,  could  not  recovei 
the  property  upon  their  legal  title  as  re 
malnder-men."  81  Oa.  362,  363,  8  S.  B.  737 
The  last  sentence  contains  an  Intimatina 
that  the  present  plaintiffs,  after  the  death  o1 
their  father  and  mother,  might  recover  tJM 
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property  In  dispute.  It  must,  of  course,  be 
borne  In  mind  that  the  chief  justice  was  not 
then  endeavoring  to  pass  upon  the  merits  of 
the  present  case.  He  simply  referred  to  the 
Virgin  Case  -where  It  was  first  reported.  In 
61  Ga.,  with  a  view  to  showing  that  It  was 
reconcilable  with  other  cases  he  had  just 
cited.  Even  if  he  had  examined  the  reports 
3f  the  Virgin  Case  In  54  and  50  Ga.,  they 
would  not  have  disclosed  all  of  the  record 
of  that  case  now  material,  notably  the  parts 
above  mentioned,  viz.  the  demurrer  to  the 
original  bill,  the  overruling  of  the  same,  the 
amendment  filed  by  the  complainants,  and 
the  charge  of  the  court  upon  the  Inst  trial 
In  the  superior  court  In  order  to  determine 
definitely  and  authoritatively  the  question 
whether  the  Weems  children  are  now  en- 
titled to  recover  upon  their  legal  title  as 
remainder-men.  It  is  necessary  to  examine 
and  consider  the  force  and  efTect  of  the 
pleadings,  and  the  verdicts  and  judgments 
rendered  thereon,  in  Wilkes  superior  court  In 
the  prior  litigation  concei-nlng  this  same 
property.  In  connection  with  all  the  proceed- 
ings and  contentions  of  the  parties;  and,  to 
do  this  properly,  an  Inspection  of  the  entire 
record  of  the  former  case  Is  indispensable. 
Without  such  Inspection,  the  remark  of  the 
chief  justice  that  this  court  had  never  decid- 
ed that  the  Weems  children  could  not  recov- 
er upon  their  legal  title  as  remainder-men 
could  in  no  fair  view  be  treated  as  decisive 
of  the  controllhig  question  presented  In  the 
present  case.  Indeed,  that  remark,  when 
considered  with  reference  to  the  record  as 
disclosed  In  the  report  in  51  Ga.,  and  even  as 
disclosed  In  the  reports  in  54  and  56  Ga., 
was  not  only  accurate  In  itself,  but  the  In- 
timation contained  In  It  was  perfectly  cor- 
rect Those  reports,  as  we  have  shown,  by 
no  means  set  forth  the  entire  record  of  the 
former  case,  or  disclose  with  certainty  with- 
in what  limits  the  contentions  of  the  parties, 
as  actually  made  and  submitted,  were  con- 
fined. Having  now  before  tia  the  whole  rec- 
ord, we  have,  after  a  thorough  and  careful 
examination  of  It,  reached  the  conclusion 
that  the  plaintiffs  In  the  present  case  were 
estopped  by  the  final  verdict  and  judgment 
in  the  former  litigation,  and  that  the  court 
below  was  right  In  so  holding.  Judgment 
afSrmed. 


(93  Qa.  Mt) 
ATLANTA  ft  O.  AIR-IilNB  RY.  CO.  t. 
GRAVITT. 
(Snpreme  Conrt  of  Georgia.     Feb.  26,  1894.) 
BviDincK  AT  PosvEB  Tmit.— Xnaoobsmble  Wit- 
ness—Qussnoa  VOB  Tbiai,  Coubt— OsPKNOnCT 
HOTBBR— CUBTODIAK  OF  CEILD  —  NbOLIOBKCB — 

When  Ihpcted  to  Pabbnts  —  Railkoad  Com- 
panies—Injurt  TO  Persons  ok  Track  —  Fail- 
CB>  to  Oivb  CBonmo  Sionais— Bvidbnce. 
1.  There  was  no  error  In  admitting  the  ev- 
idence of  a  witness  introdaced  upon  a  former 
trial  of  the  game  case,  when  it  appeared  that 
the  witness,   since  testifying,  had  removed  to 
the  state  of  Texas.     Whether  or  not  a  witness 


beyond  the  Jurisdiction  of  tills  state  is  "inac- 
cessible," in  the  sense  in  which  that  word  is 
used  in  section  3782  of  the  Code,  is,  under  all 
the  circumstances  of  the  particular  case,  a 
question  for  determination  by  the  trial  court, 
in  the  exercise  of  a  sound  discretion. 

2.  Where  a  boy  11  years  old,  whose  labor 
was  worth  six  dollars  per  month,  and  who  re- 
sided with  his  parents,  worked  with  his  father 
on  a  farm,  and  rendered  services  to  his  mother 
abont  the  house,  in  the  performance  of  her 
honsehold  dnties. — ^the  benefit  of  his  labor  and 
services  being  thus  realized  by  the  parents  in 
the  support  of  themselves  and  their  family, 
they  bemg  iaborins  people,  and  mutually  de- 
pendent upon  the  labor  of  one  another  for  a 
support, — the  mother  wag  dependent  upoa  the 
boy,  and  he  contributed  substantially  to  her 
support. 

3.  Where  a  father  intmsts  his  minor  son,  a 
youth  of  tender  years,  to  the  care  and  custody 
of  another,  such  person  becomes  the  legal  rep- 
resentative and  agent  of  the  father  in  dischar- 
ging the  duty  which  the  law  imposes  npon  the 
latter  of  guarding  and  shielding  the  child  from 
injury.  Accordingly,  if  the  child,  by  reason  of 
the  gross  negligeuce  of  his  custodian,  in  tak- 
ing him  upon  a  hif;h  and  dangerous  trestle,  is 
run  over  by  a  passenger  train  and  killed,  such 
negligent  conduct  is.  in  law,  imputable  to  the 
father  himself.  Such  custodian  could  not,  how- 
ever, properly  be  regarded  as  likewise  the  rep- 
resentative or  agent  of  the  child's  mother.  By 
express  statute,  in  this  state,  the  father  is 
vested  with  the  control  of  his  minor  child,  and 
the  mother  is  not  accountable  for  the  conduct 
of  a  custodian  for  him  chosen  by  the  father. 
Nor,  in  a  suit  by  the  mother  in  her  own  right 
as  authorized  by  special  statute,  is  she  charge- 
able with  the  negligence  of  the  father  merely 
because  of  the  conjugal  relation  existing  be- 
tween thom. 

4.  Relatively  to  a  person  who,  without  li- 
cense from  the  company,  is  walking  upon  a 
railway  track  on  a  trestle,  though  such  trestle 
be  situated  between  a  blow  post  and  a  public 
crossing,  the  omission  of  the  engineer  to  com- 
ply with  the  statutory  requirements  as  to  giv- 
ing signals  and  checkmg  the  speed  of  the  train 
is  not  negligence,  inasmuch  as  these  require- 
ments raise  no  duty  as  between  the  company 
and  strangers  who  may  be  upon  the  track  else- 
where than  at  a  public  crossing. 

5.  The  duty  to  observe  all  ordinary  and 
reasonable  care  and  diligence  towards  audi  per- 
son arises  when  his  presence  becomes  known  to 
the  engineer,  and  not  before.  A  failure  in 
such  care  and  diligence  after  that  time,  from 
which  injury  results,  unless  it  could  have  been 
avoided  by  the  use  of  ordinary  care  on  the  iMUt 
of  the  person  hurt  or  killed,  will  render  the 
company  liable. 

6.  Although  omission  of  the  statutory  re- 
quirements, when  a  part  of  the  res  gestae,  may 
be  considered  bv  the  Juty  in  passing  upon  the 
question  of  negligence  relatively  to  the  person 
injured  or  killed,  yet,  where  the  evidence,  as  a 
whole,  shows  there  was  no  negligence  imputa- 
ble to  the  company  or  its  servanta,  ncept  fail- 
ure to  observe  these  requirements,  the  company 
is  not  liable  for  results  occurring  upon  the 
track  of  Its  road  elsewhere  than  at  a  public 
crossing. 

7.  The  mere  opinion  of  a  locomotive  en- 
gineer that  a  heavy  passenger  train,  consisting 
of  a  locomotive  and  six  cars,  running  down 
grade  at  45  miles  an  hour,  could  be  stopped 
within  a  distance  of  100  yards,  is  not  sufficient 
to  overcome  the  positive  and  uncontradicted  ev- 
idence of  the  engineer  and  fireman  upon  the 
Identical  train  that  all  was  done  whidi  could 
possibly  be  done  to  stop  it,  and  that  neverthe- 
less it  was  not  stopped  within  a  distance  of 
over  400  yards,  especially  when  the  evidence 
of  these  witnesses  was  strongly  corroborated 
hy  others,  who  were  experts  in  snch  matters. 

I      (Syllabns  by  the  Conrt.) 


Digitized  by 


Google 


ChD 


ATLANTA  4  0.  AIB-LINE  BY.  CO.  r.  GBAVITT. 


551 


Bitor  ftmn  superior  court,  Han  coim^; 
O.  J.  WeUbom,  Judge. 

Action  by  Elizabeth  M.  E.  Gravltt  against 
the  Atlanta  &  Charlotte  Alr-Llne  Railway 
Company  to  recover  for  the  death  of  plain- 
tiff's minor  son,  caused  by  defendant's  neg- 
ligence. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Jack»»i  &  Jackson,  Geo.  Dudley  Thomas, 
and  S.  0.  Dunlap,  toe  plaintiff  tn  error.  J. 
B.  Estes,  H.  H.  Ferry,  H.  H.  Dean,  and  M. 
L.  Smith,  for  defendant  tn  error. 

LUMPKIN,  J.  The  facts  of  this  case,  so 
far  as  material,  will  be  stated  in  connection 
with  the  legal  principles  discussed. 

1.  One  ground  of  the  motion  for  a  new 
trial  alleged  that  the  court  erred  in  allowing 
the  plaintiff  to  Introduce,  over  objection  of 
the  defendant,  the  evidence  of  one  Willing- 
ham,  contained  in  a  brief  of  the  evidence 
taken  at  a  former  trial  of  this  same  case; 
it  appearing  that  the  witness,  who  had  for- 
merly resided  In  the  county  where  the  trial 
occurred,  had  removed  to  Texas,  and  that  bis 
place  of  abode  in  that  state  was  well  known 
to  the  officers  of  court,  and  also  In  the  com- 
munity in  which  he  bad  resided  before  leav- 
ing Georgia.  "That  a  witness  is  beyond  the 
Jurisdiction  of  the  state  is  generally  a  suffi- 
cient cause  for  not  producing  him."  See 
Welch  V.  Manufacturing  Co.,  61  Ga.  448,  cit- 
ing 1  GreenL  Ev.  §  163,  and  note  on  page 
235,  and  also  previous  decisions  of  this  court 
And  see  the  later  case  of  Guns  v.  Wades,  65 
Ga.  S37.  After  an  examination  of  the  author- 
ities, and  after  some  reflection,  our  conclu- 
sion is  that  whether  or  not  a  witness  beyond 
the  jurisdiction  of  this  state  is  "Inaccessi- 
ble," in  the  sense  in  which  that  word  Is  used 
In  section  3782  of  the  Code,  is,  in  each  par^ 
ticular  case,  a  question  for  determination  by 
the  trial  judge,  In  the  exercise  of  a  sound 
discretion.  We  are  unadvised  as  to  wheth^ 
or  not  there  is  any  statute  tn  Texas  for  com- 
pelling the  attendance  before  commissioners 
of  a  witness  whose  testimony  by  Interroga- 
tories is  desired  in  the  courts  of  another 
state.  In  the  absence  of  a  law  of  this  kind, 
there  could  be  little  doubt  as  to  the  inacces- 
sibility of  the  witness  WUllngham;  and,  even 
if  we  knew  of  the  existence  of  such  a  law 
In  Texas,  we  are  not  prepared  to  say  we 
would  hold  that  the  trial  Judge  erred  in  de- 
ciding that  the  witness  was  Inaccessible. 

2.  The  boy  killed  by  the  defendant  railway 
OHnpany  was  11  years  of  age.  The  second 
headnote  states  substantially  the  nature  and 
character  of  the  services  he  rendered  at  his 
parents'  bome^  There  was  evidence  that  his 
labor  was  worth  six  dollars  per  month  In 
money.  In  order  to  authorize  a  recovery  by 
the  mother  for  the  homicide  of  this  child. 
It  was  essential  for  her  to  make  it  appear 
that  he  contributed  to  her  supirart  Clay  v. 
Railroad  Co.,  84  Ga.  345,  10  S.  E.  967.  If 
he  did  contribute  to  her  support,  and  she 
was  substantially  d^tendent  upon  the  child. 


In  part,  for  support,  the  fact  Uiat  she  was 
also  dependent  ui)on  her  husband  and  her 
own  labor  would  not  defeat  her  right  to  re- 
cover. Daniels  v.  Railway  Co.,  86  Ga.  232, 
236,  12  S.  E.  305.  In  the  present  case,  we 
think  the  mother  was  dependent  upon  the 
boy,  and  that  he  contributed  substantially  to 
her  support  This  conclusion  Is  sustained  by 
the  decision  of  this  court,  made  after  full  and 
careful  deliberation  upon  the  question  now 
under  consideration,  in  Railway  Co.  v.  Glov- 
er, 02  Ga.  132,  18  S.  E.  406.  See  headnote  6, 
and  the  comments  thereon  by  Chief  Justice 
Bleckley.  The  only  practical  difference  be- 
tween that  case  and  the  one  at  bar  Is  that 
there  the  son  was  between  15  and  16  years 
of  age,  while  in  the  present  case  the  boy 
klUed  was  between  11  and  12.  The  principle 
applicable  is  the  same  In  both  cases. 

3.  The  doctrine  of  Imputable  negligence  Is, 
to  some  extent  involved  in  the  present  case. 
Judicial  opinion  has  not  In  the  past  be^i 
harmonious  as  to  the  extent  or  the  applica- 
tion of  this  doctrine.  The  various  questions 
which  have  arisen  when  it  has  been  Invoked 
have  led  to  many  perplexing  doubts,  and 
much  conflict  and  confusion  la  the  earlier 
decisions.  We  have  therefore  thought  it  not 
unprofitable  to  enter  Into  a  somewhat  ex- 
tended consideration  of  the  doctrine,  so  far 
as  it  has  any  bearing  on  the  facts  now  before 
us;  tor,  though  this  discussion  may  not  be 
absolutely  essential  to  a  correct  and  intelli- 
gible disposition  of  the  present  case,  we  are 
willing  to  undergo  the  considerable  amount 
of  labor  required.  In  tlie  hope  that  it  may 
prove  useful  to  this  court  as  well  as  to  the 
Judges  of  the  trial  courts,  in  determining 
questi(»is  which  are  likely  to  arise  in  the 
future  in  similar  coses. 

The  plaintiff  seeks  to  recover  for  the  homi- 
cide of  a  minor  son,  11  years  of  age.  As  any 
negligence  of  the  child  himself,  or  any  neg- 
ligence legally  Imputable  to  him,  which  would 
have  defeated  a  recovery  by  him,  had  he 
been  injured  Instead  of  being  Killed,  and  had 
brought  an  action  for  the  injuries,  would 
now  defeat  a  recovery  by  the  mother.  It  Is 
Important  at  the  outset  to  determine  how  the 
child's  rights  in  such  an  action  would  be  af- 
fected by  his  own  negligence,  or  that  of  an- 
other. Under  the  facts  of  this  case.  It  U 
hardly  necessary  to  go  Into  the  question  of 
the  <^d's  own  negligence,  but  the  inqvilry 
does  arise  whether  or  not  tbe  undoubted 
negligence  of  the  person  In  whose  charge  he 
was  when  killed  could  or  could  not  have 
been  properly  urged  as  a  defense  to  an  action 
brought  in  his  l^ehalf.  As  considerable  con- 
flict Is  presented  by  the  numerous  cases  In 
which  tbis  inquiry  has  heretofore  arisen,  we 
shall  attempt  to  review  the  leading  dedsions 
on  the  subject  vrttii  a  view  to  ascertaining 
what  the  true  law  is. 

TUe  rule  Imputing  to  a  child  of  tender  yean 
the  negligence  of  its  parent  guardian,  or 
custodian  was  introduced  Into  the  law  of 
this  country  by  Hartfield  ▼.  Boper,  21  Wend. 
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615.  The  reasoning  employed  In  support  of 
this  rule  is  thus  stated  by  Cowen,  J.,  who 
dellrered  the  opinion  of  the  court  In  that 
case:  "An  Infant  is  not  sul  juris.  He  be- 
longs to  another,  to  whom  discretion  In  the 
care  of  his  person  Is  exclusively  confided. 
That  person  is  keeper  and  agent  for  this  pur- 
pose, and,  in  respect  to  third  persons,  his  act 
must  be  deemed  that  of  the  Infant;  his  neg- 
lect, the  infant's  neglect"  The  principle 
thus  announced  has  since  been  recognized, 
and  Is  still  adhered  to,  by  the  courts  of  the 
state  of  New  York.  Mangam  v.  Railroad 
Co.,  38  N.  Y.  455;  Ihl  t.  Railroad  Co.,  47  N. 
Y.  317;  Cosgrove  t.  Ogden,  40  N.  Y.  255; 
Morrison  t.  Railway  Co.,  58  N.  Y.  302;  Thur- 
ber  T.  Railroad  Co.,  60  N.  Y.  333;  McGarry 
V.  Loomls,  03  N.  Y.  104;  Huerzeler  v.  Rail- 
road Co.  (Com.  PL  N.  Y.)  20  N.  Y.  Supp.  676. 
The  doctrine  laid  down  in  Hartfleld  t. 
Roper  has  received  the  approval  of  a  number 
of  other  courts  of  equally  high  standing,  and 
has  been  accepted  and  applied  in  Massachu- 
setts, California,  Minnesota,  Indiana,  Mary- 
land, Maine,  Kansas,  and  Delaware.  Gib- 
bons V.  Williams,  135  Mass.  333;  McGeary 
V.  Railroad  Co.,  Id.  363;  O'Connor  v.  Rail- 
road Co.,  135  Mass.  352;  Holly  v.  Gaslight 
Co.,  8  Gray,  123;  Wright  v.  Railroad  Co.,  4 
Allen,  283;  Callahan  v.  Bean,  9  Allen,  401; 
Lynch  v.  Smith,  104  Mass.  52;  Karr  v.  Parks, 
40  Cal.  188;  Schierhold  t.  Railroad  Co.,  Id. 
447;  Meeks  v.  Railroad  Co.,  52  Cal.  602,  56 
Cal.  513;  City  of  St  Paul  v.  Kuby,  8  Minn. 
166  (GU.  125);  Fitzgerald  v.  Railway  Co., 
29  Jlinn.  33G,  13  N.  W.  168;  Railroad  Co.  t. 
Vinlng,  27  Ind.  513;  Ralh-oad  Co.  v.  Huff- 
man, 28  Ind.  287;  Hathaway  v.  Railway 
Co.,  46  Ind.  25;  McMahon  ▼.  Railway  Co., 
89  Md.  438;  Railway  Co.  v.  McDonnell,  43 
Md.  534;  LesUe  t.  Lewlston,  62  Me.  468; 
O'Biien  V.  McGUnchy,  68  Me.  552;  Smith  t. 
Railroad  Co.,  25  Kan.  738;  Raihroad  Go.  t. 
Smith,  28  Kan.  541;  Kyne  t.  Ralboad  Go. 
(Del.)  14  AtL  922.  Yet  the  harshness  of  this 
rule  seems  to  have  been  generally  recognized, 
and  even  In  those  Jurisdictions  where  it  la 
BtlU  tenaciously  adhered  to,  as  sound  In  prin- 
ciple, the  modem  tendency  has  been  to  mod- 
ify it,  and  to  Umit  its  application,  as  far  as 
possible,  consistently  with  the  adjudged 
cases.  Accordingly,  It  has  been  held  that 
the  doctrine  of  Imputable  negligence  has  no 
application  In  a  case  where,  notwithstanding 
negligence  on  the  part  of  parents  in  permit- 
ting their  child  to  be  exposed  to  peril,  the 
ddld  Itself  exercised  due  care.  O'Brien  t. 
McGUnchy,  68  Me.  662;  Lynch  ▼.  Smith,  104 
Mass.  62.  Indeed,  thU  modification  of  the 
rule  announced  In  Hartfield  v.  Roper  first 
found  utteranoe  in  the  very  state  where  the 
rule  Itself  was  given  birth.  Lannen  ▼.  Gas- 
light Co.,  46  Barb.  264.  Hogeboom,  X,  in 
delivering  the  opinion  of  the  court  In  that 
case,  says  on  page  270:  "But  I  know  of  no 
Just  or  legal  principle  which,  when  the  Ih- 
fant  himself  is  free  from  negligence,  Imputes 
to  blm  the  negligence  of  the  parent,  when. 


If  be  were  an  adult,  he  would  escape  It  This 
would  be,  I  think,  'visiting  the  sins  of  the 
fathers  upon  the  children'  to  an  extent  not 
contemplated  in  the  decalogue,  or  in  the  more 
Imperfect  digests  of  human  law."  The  later 
decisions  In  New  York  state  have  strictly 
conformed  to  this  view:  Ihl  v.  Railroad  Co., 
47  N.  Y.  317;  McGarry  v.  Loomls,  63  N.  Y. 
104;  Huerzeler  v.  Railroad  Co.  (Com.  PL  N. 
Y.),  20  N.  Y.  Supp.  676.  The  rule  has  re- 
ceived a  further  very  material  modification 
by  the  coturts  refusing  In  many  cases  to  bold, 
as  matter  of  law,  that  parents  were  negligent 
in  not  keeping  constant  and  unremitting 
watch  and  restraint  over  their  children,thl8 
question  of  negligence  being  left  to  the  jury 
toe  determination.  Examine  cases  cited 
supra.  While  In  Maryland  it  Is  held  that 
though  a  parent  may  be  negligent  In  expos- 
ing a  child  to  peril,  still.  If  the  defendant 
could  have  avoided  Injury  to  It  by  the  exer- 
cise of  ordinary  care,  the  child  may  never- 
theless recover  damages.  McMahon  v.  Rail- 
way Co.,  39  Md.  438;  Railway  Co.  v,  McDon- 
nell, 43  Md.  534. 

Although,  as  has  been  seen,  the  rule  an- 
nounced In  Hartfield  v.  Roper  has  received 
a  very  considerable  following,  Its  correctness 
has  been  doubted  and  severely  criticised  in 
many  other  jurisdictions.  As  early  as  1850 
the  reasoning  of  that  case  was  expressly  re- 
pudiated by  Redfield,  J.,  In  Robinson  v.  Cone, 
22  Vt  213.  While  in  the  later  case  of  Whir- 
ley  V.  Whlteman,  1  Head,  609,  McKlnney,  J., 
In  speaking  of  New  York's  pioneer  case,  says: 
"This  decision  Is  no  less  opposed  to  the  cur- 
rent of  authority  upon  the  point  than  to 
every  principle  of  reason  and  justice.  It  Is, 
literally,  to  visit  the  transgression  of  the 
parent  upon  the  child."  No  less  severe  is 
the  criticism  of  Chief  Justice  Brlckell  of  Ala- 
bama, who  says:  "It  seems  repulsive  to  onr 
sense  of  justice  that,  because  the  parent  is 
negligent  of  his  child,  others  may  with  Im- 
ponity  be  equally  negligent  of  Its  helpless- 
ness, and  equally  indifferent  to  its  necessi- 
ties." Railroad  Co.  v.  Hanlon,  68  Ala.  82. 
Chief  Justice  Beasley,  in  Newman  v.  Rail- 
road Co.,  62  N.  J.  Law,  450,  19  Aa  1102,  dis- 
poses of  the  question  thus  tersely:  "The  con- 
version of  the  Infant,  who  is  entirely  firee 
from  fault  Into  a  wrong  doer  by  Imputation, 
is  a  logical  contrivance  uncongenial  with  tb* 
spirit  of  Jurisprndence."  While  In  Railroad 
(3a  V.  Snyder,  18  Ohio  St  399,  Welch,  J., 
aptly  remarks  that  to  Impute  the  negUgenc* 
of  the  parent  to  the  child  would  be  to  recog- 
nize and  apply  "the  old  doctrine  of  the  father 
eating  grapes,  and  tlte  <Silld's  teeth  being  set 
on  edge." 

Nor  has  the  mling  In  Hartfield  v.  Roper  es- 
caped the  severe  and  unreserved  disapproba- 
tion of  the  leading  text  writers.  See  elabwat* 
discussion  and  criticism  In  Whart  Neg.  (2d 
Ed.)  U  313,  314;  Bish.  Noncont  Law,  i  681 
et  seq.;  Beach,  Contrlb.  Neg.  (1st  Bd.)  i  38  et 
seq.;  Id.  (2d  Bd.)  §  116  et  seq.  Mr.  Beach, 
after  citing  eases  to  show  that  when  s  donkey 
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is  carelessly  run  down  In  the  highway,  where 
be  Is  negligently  exposed  by  the  owner,  the 
defendant  la  held  liable,  or,  where  oysters  are 
negligently  placed  in  a  river  bed,  It  is  an  In- 
Jury  redresslble  at  law  for  a  vessel  negligently 
to  disturb  them,  sarcastically  adds,  "It  ap- 
pears, therefore,  that  the  child,  were  he  an 
ass  or  an  oyster,  would  secure  a  protection 
which  is  denied  him,  as  a  human  being  of 
tender  years,  in  such  Jurisdictions  as  enforce 
the  English  or  the  New  York  rule  in  this  re- 
spect." It  may  be  here  Incidentally  remarked 
that,  since  the  overruling  of  the  celebrated 
English  case  of  Thorogood  v.  Bryan,  8  C.  B. 
115,  Imputing  to  a  passenger  the  negligence  of 
the  driver  of  a  public  conveyance,  the  positloa 
of  the  English  courts  upon  the  question  now 
before  us  would  seem  to  be  left  in  doubt 
The  Bernina,  12  Prob.  Div.  58,  afOrmed  in 
Mills  V.  Armstrong,  L.  B.  13  App.  Cas.  L 
There  may  be  later  adjudications  touching 
this  question  by  the  English  courts,  but  we 
have  not  deemed  it  essential  to  ascertain 
definitely  as  to  this  by  an  absolutely  exhaust- 
ive search,  nor  have  we  thought  it  profitable 
In  this  discussion  to  cite  any  of  their  ;H'e- 
vious  decisions.  As  a  matter  of  general  in- 
formation, however,  it  may  be  stated  that 
what  is  commonly  known  as  the  "English 
rule"  was  first  expounded  in  Waite  v.  Bail- 
way  C!o.,  EL  BI.  &  El.  710.  In  that  case  it  ap- 
peared that  the  plaintiff,  an  Infant  about  five 
years  of  age,  was  in  charge  of  its  grandmoth- 
er, who  procured  tickets  for  both  at  a  railway 
station,  with  the  intention  of  taking  the  train 
at  that  place.  In  crossing  a  track  to  reach 
a  platform,  they  were  run  down  by  a  train, 
under  circumstances  of  concurrent  negligence 
on  the  part  of  the  grandmother  and  of  the 
servants  of  the  company.  It  was  held  that 
the  action  could  not  be  maintained,  because 
of  the  legal  "identity"  of  the  Infant  plaintiff 
with  his  guardian  or  custodiaji,  whose  negli- 
gence would  be  imputable  to  the  child. 

For  a  further  discussion  of  the  subject  now 
under  consideration,  and  full  citation  of  au- 
thorities, reference  is  made  to  Whit  Smith, 
Neg.  S§  41^^15;  1  Shear.  &  B.  Neg.  {  74  et 
seq.;  Deer.  Neg.  |  28;  Patt  By.  Ace.  Law, 
76-78;  2  Wood,  By.  Law,  1284;  Pol.  Torts, 
297-300;  Cooley,  Torts,  818  et  seq.;  Blgelow, 
Torts,  319;  Add.  Torts,  676,  notes;  3  Lawson. 
Bights,  Bern.  &  Pr.  {  1210;  4  Am.  &  Eng. 
Enc.  Law,  82-89.  An  examination  of  the 
above  authorities,  and  of  the  cases  therein  re- 
ferred to,  warrants  the  assertion  that  the  con- 
sensus of  opinion  now  is  that  those  decisions 
are  wholly  unsound,  and  without  any  founda- 
tion in  reason  to  support  them,  which  hold  that 
the  rights  of  the  infant  are  identified  with  or 
dependent  upon  those  of  its  parent,  and  that, 
upon  the  principle  of  agency,  the  act  of  the 
parent  must,  in  law,  be  deemed  that  of  the 
child.  Judge  Thompson  remarks,  in  the  ver- 
nacular of  the  present  day,  that  the  doctrine 
which  these  decisions  seek  to  uphold  "seems 
fast  going  by  the  board."  2  Xhomp.  Trials,  i 
1G37.    The  decided  weight  of  current  authori- 


ty Is  in  accord  with  the  view  thus  succinctly 
stated  by  Arnold,  J.,  in  the  recent  case  of 
Westbrook  v.  Bailroad  Co.,  66  Miss.,  560,  6 
South.  321:  "Infants  have  legal  rights  dis- 
tinct from  their  parent,  among  which  Is  the 
right  to  security  from  personal  injuries  occa- 
sioned by  the  negligence  or  willful  wrong  of 
others.  Negligence  or  dereliction  of  the  par- 
ent or  custodian  of  children  is  no  justifica- 
tion for  others  to  Injure  them."  Accordingly, 
it  Is  held  in  Mississippi  that,  where  the  suit 
Is  brought  by  or  in  behalf  of  the  infant,  in 
its  own  right  contributory  negligence  on  the 
part  of  its  parents,  or  others  standing  in  loco 
parentis,  will  not  operate  as  a  bar  to  recovery, 
or  present  any  defense  to  the  suit  Such  is 
the  rule  which  also  obtains  in:  Ohio— Bailroad 
Ca  v.  Snyder,  18  Ohio  St  399;  Bailroad  Co. 
V.  Manson,  30  Ohio  St  451;  Bailway  Co.  v. 
Eadie,  43  Ohio  St  91,  1  N.  E.  519.  Pennsyl- 
vania—BaUroad  Co.  V.  Mahoney,  67  Pa.  St 
187;  BaUway  Co.  v.  Schuster,  113  Pa.  St  415, 
6  Atl.  260.  Virginia— Baih-oad  Co.  v.  Ormsby, 
27  Grat  455;  Baih-oad  Co.  v.  Groseclose,  88 
Va.  267, 13  S.  B.  454.  Alabama— BaUroad  Co. 
V.  Hanlon,  63  Ala.  70;  Iron  Co.  v.  Brawley, 
83  Ala.  371,  3  South.  555.  New  Jersey— New- 
man V.  Balh^Mid  Co.,  52  N.  J.  Law,  446,  19 
Aa  UQ2.  I  Michigan— GBatttshill  t.  Humph- 
reys, 64  Mich.  494,  31  N.  W.  894;  Shlppy  v. 
ViUage  of  Au  Sable,  85  Mich.  280,  48  N.  W. 
584.  Nebraska— Huff  v.  Ames,  16  Neb.  139, 
19  N.  W.  623.  Tennessee— Whirley  v.  White- 
man,  1  Head,  609.  Vermont- Bobinson  v. 
Cone,  22  Yt  213.  Connecticut— Daley  v.  Bail- 
road Co.,  26  Conn.  591.  Iowa— Wymore  v. 
Mahaska  Co.,  78  Iowa,  396,  43  N.  W.  264. 
Texas— Williams  v.  Bailroad  Co.,  60  Tex.  205; 
Bailway  Co.  v.  Moore,  59  Tex.  64.  Missom'i— 
Winters  v.  Bailway  Co.,  09  Mo.  509,  12  a 
W.  652,  distinguishing  Stlllson  v.  BaUroad 
Co.,  67  Mo.  671,  and  following  Boland  v.  Ball- 
road  Co.,  36  Mo.  484.  lUinols— Bailway  Co.  v. 
Wilcox,  33  111.  App.  450;  afllrmed  by  the  su- 
preme court  138  lU.  370,  27  N.  E.  899.  Geor- 
gia-Ferguson V.  Bailway  Co.,  77  Ga.  102. 
While,  in  the  case  last  cited,  this  court  did 
not  enter  into  a  discussion  of  the  question,  it 
distinctly  ruled  that  "the  fault  of  the  father. 
If  any,  is  not  attributed  to  the  infant  the  ac- 
tion being  brought  by  the  Infant  herself."  In 
many  of  the  text-books  it  is  stated  that  the 
opposite  view  prevails  in  Illinois,  and  nu- 
merous decisions  of  the  supreme  court  of  that 
state  are  cited  in  support  of  this  statement, 
seemingly  with  good  reason.  Be  this  as  it 
may,  however,  that  state,  by  its  recent  deci- 
sions, has  "wheeled  into  line,"  and  joined  the 
procession  of  those  jurisdictions  which  have 
repudiated  the  doctrine  of  Hartfleld  v.  Boper. 
The  appellate  coiu-t  of  Illinois  took  the  in- 
itiatory step  in  this  direction  in  the  case  of 
Bailway  Co.  v.  Wilcox,  cited  supra;  Gary, 
J.,  remarking  "that  a  child  suing  for  wrong 
done  him  shall  be  cut  off  from  remedy  be- 
cause others  neglected  their  duty  to  him  Is  a 
doctrine  going  into  'innocuous  desuetude.' " 
On  appeal  of  this  case  to  the  higher  court. 


Digitized  by 


Google 


554 


SOUTHBASTBRN  BBPORTBR,  VoL  2a 


(O*. 


the  Judtrment  tbereln  was  affirmed.  In  de- 
Uverlng  the  opinion  of  the  supreme  court,  Mr. 
Justice  Bailey  reviews  exhaustiyely  the  for- 
mer decisions  of  that  conrt,  and  seeks  to  dis- 
tinguish the  case  then  In  hand  from  those 
which  apparently  recognize  the  New  York  or 
Elngllsh  rule.  In  conclusion,  he  says:  "This 
court,  howerw,  cannot  fairly  be  said  to  be 
copimitted  to  a  doctrine,  upon  the  principle 
of  stare  decisis,  by  its  recognition  or  assertion 
in  a  case  whCch  does  nnt  call  for  its  applica- 
tion, and  the  decision  of  wtilcb  rests  wholly 
upon  other  grounds.  Not  being  concluded, 
therefore,  by  any  of  our  former  decisions,  we 
are  disposed  to  adopt  the  rule  which  seema 
to  ns  to  be  most  reasonable,  and  most  in  con- 
formity with  the  recognized  principles  of  the 
common  law,  viz.  that,  where  a  child  of  ten- 
der years  Is  injured  by  the  negligence  of  an- 
other, the  negligence  of  his  parents,  or  others 
standing  In  loco  parentis,  cannot  l»e  imputed 
to  him,  so  as  to  support  the  defense  of  con- 
tributory negligence  to  his  suit  for  damages." 

We  will  now  pass,  as  next  in  order,  to  a  con- 
sideration of  what  are  the  rights  of  a  parent. 
In  an  action  brought  in  his  own  behalf  for 
the  injury  or  homicide  of  an  infant  child,  oc- 
curring under  circumstances  of  concurrent 
negligence  on  the  part  of  both  such  parent  and 
of  the  defendant  to  the  suit 

Quite  a  ditrerent  rule  prevails  where  the 
suit  is  brought,  not  by  the  child  himself,  or 
by  another  in  his  behalf,  bat  by  the  (diild's 
parent,  or  by  one  standing  In  loco  parentis, 
and  having  a  legal  Interest  In  his  life.  In 
such  case,  negligence  on  the  part  of  the 
child's  parent  or  custodian  piay  utterly  de- 
feat a  recovery.  The  reason  for  this  Is  ap- 
parent, and  has  been  uniformly  recognized 
and  sanctioned.  It  rests  upon  the  broad 
ground  of  common  justice,  that  one  whose 
negligence  has  brought  about  a  calamity  to  a 
little  one,  whom  he  is  legally  bound  to  watch 
over  and  protect  from  injury,  cannot  be 
allowed  to  profit  by  the  results  of  his  own  in- 
excusable. If  not  criminal,  neglect  and  mis- 
conduct There  Is  no  conflict  among  the  de- 
cisions upon  this  question.  Even  in  those  ju- 
risdictions which  have  repudiated  the  doc- 
trine of  imputable  negligence  as  announced 
In  Hartfleld  v.  Roper,  there  has  been  no  de- 
parture from  this  just  and  equitable  princi- 
ple, and  this  rule  haa  been  universally  recog- 
nized and  strictly  enforced.  Westbrook  v. 
Railroad  Co.,  66  Miss.  560,  6  South.  321; 
Shippy  V.  Village  of  An  Sable,  85  Mich.  280, 
48  N.  W.  584;  Glassey  v.  Railway  Co.,  57  Pa. 
St  172;  Railway  Co.  v.  Schuster,  113  Pa.  St 
412,  6  Atl.  2C9;  Railway  Co.  v.  Snyder,  24 
Ohio  St  670;  Railway  Co.  v.  Eadle,  43  Ohio 
St  91,  1  N.  E.  510;  Williams  v.  Railroad  Co., 
60  Tex.  205;  Railway  Co.  v.  Wilcox,  33  111. 
App.  450,  affirmed  by  the  supreme  court  138 
111.  370,  27  N.  E.  899;  Iron  Co.  ▼.  Brawley, 
83  Ala.  371,  3  South.  55.'):  Huff  v.  Ames,  16 
Neb.  139,  19  N.  W.  623;  Railroad  Co.  v. 
Groseclose,  88  Va.  267, 13  8.  B.  464;  Wymore 
r.  Mahaska  Co.,  78  Iowa,  396,  48  N  W.  264. 


And  see  the  following  text-books:  Beach, 
Contrib.  Neg.  (Ist  Ed.)  g{  44,  45;  Id.  (2d  Ed.) 
§  131  et  seq.;  2  Thomp.  Neg.  1191;  Whart 
Neg.  §  310;  3  Lawson,  Rights,  Rem.  &  Pr. 
2135;   Bish.  Noncont  Law,  {{  578-580. 

It  is  equally  well  settled,  as  will  apppear 
from  an  examination  of  the  authorities  just 
cited,  that  though  the  father  was  not  him- 
self present,  but  the  injury  to  the  child  oc- 
curred while  it  was  under  the  care  and  In 
charge  of  another  person,  to  whom  its  safet; 
had  been  intrusted,  the  rule  would  still  ap- 
ply in  all  its  strictnesa  It  being  the  impera- 
tive legal  duty  of  a  father  to  guard  and  shield 
bis  child  from  injury,  if  be  delegates  that 
duty  to  another  he  Is  legally  responsible  for 
the  conduct  of  that  other,  whose  every  act 
Is,  In  legal  contemplation,  the  act  of  the  fa- 
ther himself.  This  principle  la  clearly  stat- 
ed in  Railway  Co.  v.  Snyder,  dted  above, 
which  was  a  suit  by  the  father  for  an  Injury 
negligently  Inflicted  by  the  defendant  upon 
his  child,  while  the  latter  was  in  the  custody 
of  an  elder  sister.  It  was  in  that  case  an- 
nounced that:  "What  a  party  does  by  his 
agent,  he  does  himself,  and  the  case  stands 
no  otherwise  than  it  would  have  stood  had 
the  father  himself  been  present  taking 
charge  of  the  child.  In  order  to  render  the 
principal  accountable  for  the  acts  or  omiB> 
slons  of  his  agent  it  is  by  no  means  neces- 
sary to  show  the  incompetency  of  the  agent 
or  that  the  principal  was  at  fault  in  his 
selection  and  appointment.  However  com- 
petent the  agent  and  however  careful  and 
prudent  the  principal  may  be  In  his  selection 
and  appointment  the  agent  acts  at  the  peril 
of  the  principal,  who  stands  accountable  in 
law  for  all  the  agent's  acts  and  omissions." 

Whether  the  rule  barring  a  recovery  should 
be  extended  to  cover  a  case  where  an  admin- 
istrator sues  for  the  wrongful  homicide  of  a 
child,  caused  by  the  concurrent  negligence  of 
the  child's  parents  and  of  a  third  person,  but 
to  which  suit  neither  of  the  parents  is  a 
party  plaintiff,  is  a  question  not  so  easy  of 
determination.  In  Illinois  it  had  been  said 
that  the  reason  for  the  rule  applies  equally 
well  to  such  a  case,  because  the  inevitable 
result  of  a  recovery  by  the  administrator 
would  be  to  enrich  the  child's  parents,  who 
would  Inherit  his  estate,  and  thus  profit  by 
their  own  gross  neglect  of  duty.  Railway 
Co.  v.  Grable,  88  111.  441;  Railway  Co. 
V.  Schumiiowsky,  8  111.  App.  613;  Rail- 
way Co.  V.  Wilcox,  33  111.  App.  450,  138  111. 
370,  27  N.  E.  899.  But  a  contrary  view  was 
expressed  in  Wymore  v.  Mahaska  Co.,  78 
Iowa,  396,  43  N.  W.  204,  where  this  point 
was  directly  raised  and  passed  upon.  Rob- 
inson, J.,  directs  attention  to  the  fact  that 
the  administrator  "seeks  to  recover  in  the 
right  of  the  child,  and  not  for  the  parents," 
and  adds:  "It  may  be  that  a  recovery  in  this 
case  will  result  in  conferring  an  undeserved 
benefit  upon  the  father,  but  that  Is  a  matter 
which  we  cannot  investigate.  If  the  fact» 
are  such  that  the  child  could  have  recovered. 
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had  bis  injnrlcs  not  been  fatal,  bis  adminis- 
trator may  recover  tbe  full  amount  of  dam- 
ages wblcb  tbe  estate  of  tbe  cbild  sustained." 
Tbe  same  position  -was  taken  by  tbe  supreme 
court  of  appeals  of  Virginia  In  Railroad  Co. 
V.  Groseclose,  88  Va.  267,  13  S.  B.  454.  Even 
where  the  suit  Is  by  tbe  child  himself,  it 
might  probably  result.  In  tbe  event  of  bis 
subsequent  death,  tba.t  bis  parents  would  de- 
rive tbe  full  benefit  of  bis  recovery.  So  it 
would  seem  that  tbe  sounder  view  Is  that 
entertained  by  tbe  courts  of  Iowa  and  Vir- 
ginia, especially  when  It  is  considered  that 
tbe  object  of  tbe  rule  Is  not  to  shield  a  neg- 
ligent defendant  from  tbe  penalty  of  bis 
wrongdoing,  but  merely  to  deny  aid  to  a 
plaintiff  who,  though  equally  guilty,  never- 
theless comes  into  a  court  of  Justice,  and  de- 
mands tbe  fruits  of  bis  own  unpardonable 
neglect  of  both  a  moral  and  a  legal  duty. 

In  the  present  case  it  api>eared  that  tbe 
deceased  was  In  charge  of  bis  uncle  at  the 
time  he  was  killed.  Tbe  ancle  intended  mak- 
ing a  journey  on  foot  to  a  neighboring  vil- 
lage, and  by  permission  of  the  father  the  boy 
was  allowed  to  accompany  bim.  The  mother 
of  tbe  boy,  who  is  tbe  plalntier  In  this  suit, 
was  dutifully  Informed  by  her  son  of  the 
permission  which  his  father  bad  granted 
bim,  but,  it  seems,  raised  no  objection  to  his 
going.  There  was  a  good  and  safe  dirt  road 
leading  to  tbe  village,  but  tbe  uncle  chose 
to  walk  on  tbe  railroad  track,  which  lay  par- 
allel thereto.  Coming  to  a  high  trestle,  some 
380  feet  long,  be  attempted  to  cross  In  com- 
pany with  the  boy,  and,  while  yet  upon  tbe 
trestle,  both  were  run  over  and  killed  by  a 
rapidly  approaching  passenger  train.  That 
this  conduct  on  tbe  part  of  tbe  uncle  amoimt> 
ed  to  almost  criminal  negligence,  there  can 
be  no  doubt  Indeed,  it  can  hardly  be  con- 
sidered otherwise  than  just  that  be  should 
have  paid  tbe  penalty  be  incurred  for  thus 
ruthlessly  exposing  so  yoimg  a  boy  to  such 
obvious  and  imminent  peril. 

In  the  light  of  these  facts,  and  in  view  of 
tbe  foregoing  discussion  of  the  law  applica^ 
ble  thereto,  it  is  clear  that  while  the  youth, 
had  he  lived,  would  not  have  been  aCtected 
by  this  negligence  on  tlie  port  of  bis  uncle, 
the  father  would  thereby  be  utterly  preclud- 
ed from  recovering  damages  for  tbe  homicide 
of  bis  sou.  So  far  as  the  father  is  concern- 
ed, it  is  tbe  same  as  though  he  himself  had 
deliberately  led  bis  son  into  this  death  trap. 
But  the  question  presented  by  the  record  Is 
whether  the  plaintiff,  the  mother  of  tbe  boy. 
Is  also  barred  of  recovery.  It  can  be  con- 
tended that  she  Is  only  upon  tbe  Idea  either 
that  tbe  uncle  was  the  agent  of  herself,  as 
well  as  of  her  husband,  or  that  the  negligence 
chargeable  to  her  husband  was  imputable  to 
her,  and.  in  legal  contemplation,  should  be 
considered  her  own.  We  shall  first  consider 
whetlier  the  uncle  can  properly  be  considered 
as  representing  her,  as  well  as  tbe  father,  in 
uudertnkinK  to  provide  for  the  safety  of  her 
^on.     Ity  express  statute,  In  ttus  state,  "until 


majority,  tbe  child  remains  under  the  con- 
trol of  the  fath-:r.'  Code,  g  I7l!3.  And,  If 
the  man'iage  relation  remains  undisturbed 
until  the  death  of  the  father,  it  Is  not  tuitll 
then  that  the  mother  has  any  legal  right  to 
exercise  such  controL  Id.  {  1794.  As  mat- 
ter of  fact,  in  tbe  present  instance,  it  was  the 
father  who  Intrusted  the  child  to  bis  imcle's 
care.  This  tbe  father  liad  an  undoubted 
right  to  do,  being,  of  coarse,  held  strictly 
accountable  for  tbe  manner  In  which  tb«^ 
uncle  performed  the  delegated  duty  of  watch- 
ing over  and  shielding  the  child  from  danger. 
To  this  selection  by  the  father  of  a  custodian 
for  his  child,  the  mother  gave,  at  best,  merely 
a  silent  acquiescence,  by  offering  no  objec- 
tion. Whatever  moral  right  she  may  have 
had  to  voice  the  claims  of  motherhood,  and 
protest  against  the  selection  of  an  untrust- 
worthy i>er8on  to  watch  over  her  offspring, 
certainly  there  was  no  legal  duty  devolving 
upon  her  to  oppose  her  husband's  will  or  take 
any  part  in  the  matter  whatsoever.  Tbe  fa- 
ther alone  was  accoimtable  to  tbe  law  for 
tbe  manner  In  which  he  exercised  tbe  control 
vested  in  bim  by  statute;  and  tbe  peraan  to 
whom  be  delegated  the  duty  of  caring  for 
his  child  could  not  properly  be  considered  the 
agent  of  any  one  save  the  father  himself,  the 
mother  having  had  no  voice  in  such  agent's 
selection  and  appointment  If  the  child  was 
left  by  the  father  in  charge  of  its  mother,  of 
course,  it  would  be  the  duty  of  the  latter  to 
take  proper  means  to  protect  it;  and,  if  she 
intrusted  this  duty  to  another,  sucb  peifon 
would  then  be  her  agent  But  this  c^uld  only 
occur  when  tbe  duty  of  guarding  the  child 
devolved  upon  her,— certainly  not  at  a  time 
when  the  father  was  present,  and  exercising 
his  control  by  taking  the  child  out  of  tbe 
mother's  care,  and  placing  it  In  charge  of  an- 
other, acting  for  the  time  being  as  his  agent 
Under  the  facts  of  this  case,  there  Is  nothing 
to  warrant  the  conclusion  that  tbe  nncle  of 
the  deceased  was.  in  any  legal  sense,  acting 
as  tbe  agent  or  representative  of  the  plaintiff. 
The  remaining  point  to  be  dealt  with  la 
whether  the  mother  would  be  precluded  by 
the  negli;;euce  chargeable  to  tbe  father,  on 
the  groimd  that  the  interests  of  husband  and 
wife  are  identical,  and  a  recovery  by  her 
would  also  inure  to  the  benefit  of  her  hus- 
band, who  would  thus  be  allowed  to  profit  by 
his  own  wrong.  For  the  purposes  of  this  dis- 
cussion, tbe  father  may  be  treated  as  though 
he  liad  himself  token  bis  clilld  upon  the  tre»- 
tie  and  was  guilty  of  actual,  rather  than  Im- 
plied, negligence.  Upon  the  question  whether 
tbe  negligence  of  tbe  husband  can  properly 
be  imputed  to  tbe  wife,  some  conflict  of  opin- 
ion is  presented  by  past  decisions  of  tbe  co'.irta 
of  this  country.  In  Huntoon  v.  Trumbull,  2 
McOrary,  315,  12  Fed.  844,  this  question  was 
ruled  In  the  atUrmative;  and,  upon  tbe  the- 
ory of  "Identity,"  It  was  therein  held  that 
"tbe  knowledge  of  tbe  husband  (who  is  the 
driver)  concerning  the  disposition  of  the  horse 
is  tbe  knowledge  of  tbe  wife."    In  tbe  case  of 
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CltT  of  JoIIet  V.  Seward,  86  IIL  402,  the  negli- 
gence of  the  husband  la  leaving  his  wife  un- 
attended In  a  buggy  to  which  a  spirited  pair 
of  horses  were  attached  waa  held  to  be  im- 
putable to  the  wife,  although  she  herself  was 
free  from  negligence^  Similar  rulings  were 
made  in  Yahn  v.  City  of  Ottumwa,  60  Iowa, 
429,  15  N.  W.  257;  Peck  t.  Railroad  Co.,  50 
Conn.  379;  Carlisle  T.  Town  of  Sheldon,  38 
Vt  440;  Railway  Co.  v.  Greenlee,  62  Tex. 
S44.  It  Is  fair  to  state,  however,  that  In  all 
the  cases  last  cited  it  appeared  that  the  wife 
was  being  driven  in  a  private  vehicle  by  her 
husband,  and  doubtless  the  courts  were  in- 
fluenced by  the  doctrine  which  still  prevails 
In  some  Jurisdictions,  that  the  driver  of  a 
private  carria^  is  to  be  regarded  as  the  serv- 
ant or  agent  of  one  who  Is  riding  with  him, 
and  trusting  to  his  skill  and  discretion.  The 
opposite  view  was  entertained  in  Platz  v. 
City  of  Cohoes,  24  Hun,  101,  wherein  it  was 
ruled  that  "the  plaintiff  was  not  responsible 
for  any  carelessness  on  the  part  of  her  hus- 
band in  driving,  unless  she  did  some  act  en- 
couraging It"  In  the  more  recent  case  of 
Hoag  V.  Railroad  Cb.,  18  N.  E.  648,  decided 
by  the  com't  of  appeals  of  New  York,  it  was 
ruled  that,  under  similar  circumstances,  the 
negligence  of  the  husband  was  not  to  be  im- 
puted to  the  wife,  and  Platz's  Case,  89  N.  Y. 
219,  is  cited  with  at^roval.  For  other  cases 
upon  the  same  line,  see  Sheffield  r.  Tele- 
phone Co.,  36  Fed.  164,  and  Shaw  v.  Craft, 
37  Fed.  317,  decided  In  the  circuit  court  of 
the  United  States  for  the  Northern  district  of 
Ohio.  In  Davis  v.  Quamlerl,  45  Ohio  St. 
470,  16  N.  E.  350,  the  nile  was  laid  down 
that  the  negligence  of  a  husband  would  not 
be  imputable  to  the  wife  unless  she  had  ex- 
pressly constituted  him  her  agent  for  the 
purpose  in  hand.  This,  we  think,  is  the  test 
which,  in  every  case,  should  be  applied.  In 
snpiMrt  of  the  correctness  of  this  view,  we 
quote  from  the  opinion  of  McBrlde,  J.,  in 
Railway  Go.  t.  Creek,  130  Ind.  139,  29  N.  E. 
481,  who  says:  "A  husband  and  wife  may 
undoubtedly  sustain  such  relations  to  each 
other,  in  a  given  case,  that  the  negligence  of 
one  will  be  imputed  to  the  other.  The  mere 
existence  of  the  marital  relation,  however, 
will  not  have  that  effect.  In  our  opinion, 
tboe  would  be  no  more  reason  or  Justice  in 
a  rule  that  would,  in  cases  of  this  charact«:, 
inflict  upon  a  wife  the  consequences  of  her 
husband's  negligence,  solely  and  alone  be- 
cause of  that  relationship,  than  to  hold  her 
accountable  at  the  bar  of  Etonal  Justice  for 
his  sins  because  she  was  his  wife."  This  ad- 
mirable statement  of  the  law,  we  think, 
should  be  decisive  of  the  question  with  which 
we  are  now  dealing.  In  the  subsequent  case 
of  Railroad  Co.  v.  Spilker,  33  N.  E.  280,  the 
mpreme  court  of  Indiana  again  applied  the 
wise  and  Just  rule  abo^e  indicated,  and  How- 
ard, J.,  cites  numerous  decisions  bearing  upon 
the  subject.  In  California  the  negligence  of 
the  h'.i8band  is  imputed  to  the  wife,  or,  rath- 
er, bars  her  recovery,  for  a  reason  peculiar 


to  that  state.  By  the  California  Code,  tb« 
damages  recovered  in  such  a  case  would  be- 
come the  Joint  property  of  the  husband  and 
wife,  and  the  court  holds  that  It  would  be 
Inequitable  toe  him  thus  to  share  in  tbe 
proceeds  of  bis  own  wrong.  McFadden  t. 
Railway  Co.,  87  CaL  464,  25  Pac.  681.  This 
rule  would  seem  to  be  fully  as  unjust  to  tbe 
Innocent  wife  as  the  other  rule  would  be  to 
the  wrongdoer,  and  one  would  think  that  an 
Innocent  person  was  entitled  to  protection 
before  a  wrongdoer.  Be  this  as  it  may,  how- 
ever, the  reason  given  by  the  oourt  in  tbe 
case  cited  does  not  also  obtain  in  tbis  state. 
In  Georgia,  by  express  statute  (Acts  1887,  p. 
43),  a  mother  is  given  an  independent  right 
of  action  for  the  homicide  of  a  child  negli- 
gently killed  (upon  certain  conditions,  not 
pertinent  to  the  subject  now  under  discos- 
sion);  and  It  Is  expressly  provided  that  a 
recovery  by  her  In  accordance  with  the  toru 
of  the  statute  shall  be  her  separate  and  indi- 
vidual propwty,  not  subject  to  any  debt  or 
liability  of  tbe  husband.  Under  the  facts  of 
the  present  case,  the  father  was  in  no  sense 
acting  as  the  agent  of,  or  in  any  manner  rep- 
resenting, his  wife.  Only  upon  the  Idea  of 
Identity  of  Interest  could  the  act  of  one  be 
regarded  as  that  of  the  other.  We  have 
already  shown  that  the  rule  which  once  ob- 
tained, whereby,  upon  tbe  theory  of  "Identi- 
ty" or  agency,  the  negligence  of  a  father  was 
Imputed  to  bU  Infant  diUd,  has  been  utterly 
repudiated  in  most  jurisdictions,  and  no 
longer  has  any  firm  footing  in  the  law  of  tbii 
country.  Tbe  same  reasons  which  have  been 
urged  against  the  injustice  and  harshness  of 
that  rule  apply  equally  well  to  so  Indefensible 
a  doctrine  as  that  which  would  seek  to 
cbarge  a  wife  with  tbe  negligence  of  her  hus- 
band simply  because  of  the  marital  relation 
existing  between  the  two.  Like  the  child, 
the  wife  has  distinct,  individual,  legal  rigbti, 
which  cannot  be  defeated  simply  by  showing 
that  another,  to  whom  she  was  related  by 
ties  of  wedlock,  but  over  whom  she  exercised 
at  the  time  no  control,  was  guilty  of  negli- 
gence concurrent  with  that  of  the  defendant 
Incidentally,  the  husband  might  derive  gome 
benefit  from  a  recovery  by  her;  indeed,  npon 
her  death,  might  inherit  her  estate,  including 
the  money  so  recovered.  This,  boweTer, 
would  likewise  be  true  in  a  case  where  a 
child  was  allowed  to  recover,  despite  tbe 
negligence  of  its  father;  and  yet  this  Is  uni- 
versally held  not  to  be  a  sufficient  reason  for 
unjustly  depriving  the  child  of  its  legal 
rights,  as  against  a  wrongdoer  entitled  to  no 
protection  whatsoever,  as  to  liability  growing 
out  of  his  own  gross  misconduct  It  wonid 
seem  that  the  efforts  on  the  part  of  tbe 
courts  of  an  earlier  day  to  formulate  rules 
which  would  extend  the  doctrine  of  imputa- 
ble negligence  so  as  to  include  i>erson8  otber 
than  those  who  actually  sustained  towarih 
each  other  the  relation  of  master  and  xerr- 
ant  or  principal  and  agent  or  who  Wf  re  Joint- 
ly engaged  In  the  prosecution  of  a  comiuou 
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enterprise,  have  proTed  to  be  entirely  nnsac- 
cessfu)  legal  ventures.  Such  rules  have  al- 
ready met  the  (ate  wblcb  must  ineritably, 
■Doner  or  later,  have  befallen  them,  for  tbey 
stand  upon  no  foundation  of  logic,  wisdom, 
or  Justice.  In  Railway  Co.  r.  Markena,  88  Ga. 
60,  13  S.  K.  853,  this  court  summarily  dis- 
posed of  the  question  whether  the  negligence 
of  the  driver  of  a  public  back  could  be  im- 
puted to  a  female  passenger,  and  quoted  with 
apiM'oval  the  rule  laid  down  in  the  American 
and  English  Encyclopaedia  of  Law  (volume 
16,  p.  447),  that,  "In  order  tor  the  negligence 
Off  one  person  to  be  properly  Imputable  to  an- 
other, the  one  to  whom  It  Is  imputed  must 
stand  in  such  a  relation  of  privity  to  the  negli- 
gent person  that  the  maxim  'qtii  facit  per 
sKnm  facit  per  se*  Is  directly  applicable." 
It  follows  Inevitably  from  what  has  been  said 
that  the  doctrine  of  imputable  negligence 
cannot,  nnder  the  facts  of  the  present  case, 
be  successfully  invoked,  so  as  to  defeat  the 
plaintiff's  right  to  recover. 

4.  We  come  now  to  deal  with  the  proposi- 
tion announced  in  the  fourth  headnote.  It  is 
one  of  very  great  importance,  and  we  have 
given  it  long  and  anxious  consideration.  Our 
own  cases  are  not  in  perfect  harmony  on 
this  subject,  bnt,  after  a  careful  review  of 
them,  and  an  examination  of  a  very  large 
aamber  of  authorities,  we  believe  we  have 
reached  the  true  law  of  the  question.  This 
question  was  also  involved,  bnt  not  discuss- 
ed. In  the  case  of  Railway  Co.  v.  Leach,  91 
Ga.  419, 17  S.  E.  619,  which  was  an  action  by 
Mrs.  Leach  for  the  homicide  of  her  husband, 
who  was  the  ancle  of  the  plaintltTs  son,  hav- 
ing him  In  charge  when  killed,  and  who,  as 
already  stated,  was  himself  killed  at  the 
same  time  and  place.  Mrs.  Leach's  right  to 
recover  was  so  plainly  and  manifestly  de- 
feated by  the  gross  negligence  of  her  de- 
ceased husband,  irrespective  of  other  consid- 
erations, that  we  were  content  to  rest  our  de- 
cision of  that  case  on  that  ground  alone.  We 
will  now  notice  briefly,  and  in  their  chrono- 
logical order,  the  cases  decided  by  this  court 
wlilcb  bear  upon  the  question  under  consid- 
eration. This  list  Is  intended  to  be  exhaustp 
ive,  and,  though  we  may  omit  some  cases 
which  might  be  considered  as  somewhat  in 
point,  we  think  we  have  all  of  them  really 
material,  and  some  of  these  are  not  vitally  so. 

In  Railroad  Co.  v.  McEImurry,  24  Oa.  76, 
the  Injury  complained  of,  which  was  the  klll- 
iDg  of  a  slave  and  the  destruction  of  a  cart, 
was  evidently  committed  upon  a  crossing,  or 
so  near  to  it  as  to  be  practically  upon  It 
The  evidence  Is  not  set  forth  in  the  report, 
bat  the  requests  presented  and  refused,  and 
the  ruling*  of  this  court  In  connection  wltb 
tbem,  show  tt>at  both  court  and  counsel  treat- 
ed the  case  as  one  to  which  "the  crossing 
tow"  was  directly  applicable.  This  Is  true, 
notwithstanding  It  was  alleged  in  the  plead- 
mgs  tbat  the  Injnry  was  done  "at  or  near"  a 
oroaslng,  and  although  Jndge  Lnmpkln,  In 
4g>lh>g  wtth  one  of  tbe  reqnests,  remarks 


that  a  particular  speed  Is  required  "at  or 
near"  the  crossing.  Thus  understood,  there 
is  nothing  In  this  case  militating  against 
what  Is  ruled  In  the  case  at  bar;  but,  on  the 
contrary,  many  of  the  expressions  used  In  the 
opinion  are  entirely  In  harmony  with,  and  to 
some  extent  support,  it 

The  first  distinct  announcement  by  this 
court  touching  the  question  whether  the  law 
regulating  the  speed  of  trains  In  approaching 
crossings  was  applicable  In  a  case  where  the 
injury  occurred  elsewhere  than  at  a  public 
crossing  was  In  Holmes  v.  Railroad  Co.,  37 
Ga.  593.  The  injury  for  which  the  action 
was  brought  was  the  killing  of  a  slave  on  the 
track  of  the  railroad,  which  took  place  at  a 
point  from  60  to  80  yards  distant  from  a  pub- 
lic crossing,  but  on  a  part  of  the  track  very 
much  used  by  foot  passengrers.  There  was  a 
verdict  against  the  company,  and  a  new  trial 
was  granted  by  the  superior  court,  whose 
judgment  was  affirmed  by  this  court,  npon 
the  actual  merits  of  the  case.  Counsel  for 
the  plaintiff  in  error  endeavored  to  show  that 
the  company  was  liable  for  disregarding 
the  provisions  of  the  law  In  question.  It  be- 
ing the  act  of  January  22, 1852  (Acts  1851-62, 
p.  108),  and  which  is  now,  except  as  to  cer- 
tain changes  Immaterial  to  the  present  in- 
quiry, embodied  in  sections  708-710  of  the 
Code.  Upon  this  contention.  Judge  Walker 
plainly  and  unequivocally  stated  that:  "This 
act  was  Intended  for  the  protection  of  per- 
sons and  property  at  public  crossings  of  the 
road.  The  public  have  a  right  to  cross  the 
railroad  track  at  the  public  road  crossings. 
When  traveling  the  highway,  persons  are 
lawfully  on  the  railroad  track  at  the  point  of 
crossing;  and,  If  an  Injury  is  done  at  such 
public  crossing,  then  the  provisions  of  the  act 
of  1852  become  material.  In  this  cfl»e,  the 
accident  having  occurred  elsewhere,  the  pro  ■ 
visions  of  this  act  are  not  applicable.  Thu 
fact  that  so  many  persons  traveled  on  foot 
over  the  portion  of  the  road  wbere  the  ne- 
gro was  killed  did  not  make  the  railroad  a 
public  crossing"  This  case  has  never,  in 
terms,  been  overruled  in  the  manner  pre- 
scribed by  statute;  and,  the  decision  havlng 
been  made  by  a  full  bench,  the  doctrine  an- 
nounced In  It  Is  therefore  still  of  force.  The 
clear  and  distinct  statement  of  Judge  Walker 
is  In  no  sense  qualified  because  he  adds  that: 
"In  deciding  the  question  of  what  would  be 
reasonable  care  and  diligence,  possibly  this 
fact  [meaning  the  fact  that  many  persons 
traveled  on  foot  over  the  portion  of  the  road 
where  the  negro  was  killed]  might  be  taken 
Into  consideration,  in  connection  with  all  the 
other  facts  of  the  case."  The  liability  of  a 
railroad  company  for  running  over  and  kill- 
ing or  Injuring  people  at  places  along  its 
track  which  the  public  is  known  to  frequent, 
and  where  It  is  probable  they  will  be  found, 
depends  upon  legal  rules  entirely  distinct 
from  the  law  prescribing  what  they  shall  do 
In  approaching  public  crossings. 

In  the  case  of  Railroad  Co.  v.  Main,  84  Oa. 
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949,  ttte  railroad  company  Tvas  beld  liable  for 
the  killing  of  a  cow  between  a  signal  post 
a*d  a  public  crossing;  and  it  is  Inferable 
from  the  statements  contained  in  the  opinion 
of  Crawford.  J.,  that  the  servants  of  the  com- 
pany In  charge  of  the  train  had  failed  to 
obey  the  provisions  of  section  708  of  the 
Code,  and  this  failure  seems  to  have  been  re- 
garded as  a  ground  of  liability.  It  is  impos- 
sible to  reconcile  the  charge  of  Judge  Mc- 
Cutchen,  which  this  court  approved,  with  the 
Case  of  Holmes,  supra. 

Again,  In  Railroad  Co.  v.  Jones,  65  Oa.  631, 
the  injuiy  for  which  the  compnay  was  made 
liable  was  the  killing  of  a  horse  at  a  point 
Just  beyond  a  public  crossing.  In  so  far  as 
these  two  cases  conflict  with  that  of  Holmes, 
the  doctrine  of  the  latter,  for  the  reason  stat- 
ed In  the  above  comments  thereon,  must  pre- 
vail. 

The  case  of  Railroad  Co.  v.  Brlnson,  70  Qa. 
207,  which  was  an  action  for  personal  in- 
juries inflicted  by  a  moving  train,  not  at  a 
crossing,  was  decided  by  two  Justices,  who 
did  not  themselves  fully  agree  upon  the 
question  with  which  we  are  now  dealing,  in 
so  far  as  it  was  then  Involved.  After  a  care- 
ful examination  of  the  opinions  of  Jackson, 
C.  J.,  and  Hall,  J.,  we  find  nothing  in  that 
case  which  would  require  a  holding  upon 
this  question  different  from  the  one  now 
made.  The  Case  of  Holmes,  supra.  Is  cited 
by  both,  but  there  Is  no  Intimation  that  It 
should  be  overruled. 

In  Railroad  Co.  v.  Bloomingdale,  74  Oa. 
604,  which  was  an  action  for  personal  in- 
juries sustained  on  the  track  at  a  point  other 
than  at  a  crossing,  Branham,  J.,  presiding 
La  the  place  of  Chief  Justice  Jackson,  who 
^  was  disqualified,  distinctly  stated  that  the 
portion  of  the  charge  of  the  court  below  In 
reference  to  ringing  the  bell  when  approach- 
ing public  crossings  was  not  applicable  to 
the  facts,  and  cited  the  Holmes  Case  as  au- 
thority tor  this  proposition.  The  charge  re- 
ferred to,  as  appears  from  a  footnote  made 
by  the  reporter,  was  in  the  following  lan- 
guage: "In  determining  whether  the  agents 
of  the  company  exercised  such  care  and  dili- 
gence, you  wlU  look  to  the  evidence.  If  they 
were  going  at  a  greater  rate  of  speed  than 
was  accorded  by  the  ordinance  of  the  city. 
If  within  the  dty  limits,  or  If  they  were  with- 
in four  hundred  yards  of  a  public  crossing, 
and  were  not  ringing  the  bell  of  the  engine 
as  required  by  law,  or  if  they  failed  to  have 
signal  lights  or  persons  to  look  for  danger, 
or  If  they  failed  to  have  headlights.  If  the 
exercise  of  ordinary  and  reasonable  care 
and  diligence  required  these  things,  all  these 
would  be  drcnmstances,  if  they  are  shown 
to  exist  by  the  evidence,  that  ought  to  be 
considered  by  you.  In  determining  whether 
the  defendant's  agents  exercised  all  ordinary 
and  reasonable  care  and  diligence."  This 
chatge,  so  far  as  now  pertinent,  at  most, 
merely  stated  that  evidence  showing  the  vio- 
t».tt«Hi  of  a  city  ordinance  or  the  breach  of 


a  statutory  duty  In  approaching  a  public 
crossing  might  be  considered  by  tbe  joiy. 
In  passing  uiMn  the  question  ol  negligence 
actually  Involved  In  the  case.  Upon  this 
particular  subject,  brief  comment  win  be 
made  In  a  subsequent  division  of  this  opinion. 
Just  here,  however,  it  may  be  remarked  that 
we  do  not  understand  the  decision  of  the 
majority  of  this  court  in  Railroad  Co.  v.  Wil- 
liams. 74  Ga.  723,  where  the  injury  occurred 
200  yards  beyond  the  crossing,  as  really  go- 
ing further  than  to  hold  that  the  failure  of 
the  company  to  observe  the  statutory  re- 
quirements In  approaching  crossings  might 
be  given  in  evidence,  and  considered  by  the 
jury.  In  determining  the  question  whether 
the  Injury  was  caused  by  the  company's  neg- 
ligence. If  the  decision  In  that  case  means 
that  disobedience  of  these  statutory  require- 
ments would,  of  Itself,  make  the  company 
liable,  we  would  simply  say  it  was  a  deci- 
sion by  two  justices  only;  and  we  a^n'ee 
with  Justice  Hall,  who  dissented,  in  holding 
that  such  a  view  would  be  In  conflict  with 
the  Holmes  Case,  supra,  and  not  with  Chief 
Justice  Jackson,  who  seemed  to  think  other- 
wise. Justice  Hall  also  thought  that  the 
above-cited  cases  from  the  sixty-fourth  and 
sixty-fifth  volumes  of  our  Reports  did  not 
necessarily  conflict  with  the  Holmes  Case. 
As  to  this,  we  think  be  was  mistsiken;  but. 
if  those  cases  do  conflict  with  the  Uolmes 
Case,  tbe  latter  must  be  followed,  as  tbe  true 
law  binding  on  this  court 

In  Railroad  Co.  v.  Meigs,  74  Ga.  857,  tbe 
writer,  who  was  then  on  the  circuit  bench, 
presided  in  the  place  of  Jackson,  C.  J.  It 
was  an  action  by  Mrs.  Meigs  for  the  homi- 
cide of  her  husband,  and  It  was  simply  held 
that,  "although  the  injury  In  this  case  oc- 
curred a  considerable  distance  from  the 
Foimdry  street  crossing,  the  rate  of  speed 
with  which  the  train  passed  that  crossing, 
and  the  ordinance  above  mentioned,  had 
some  bearing  on  the  question  of  negligence 
at  the  place  where  the  deceased  was  struck, 
and  were  therefore  properly  admitted  to  go 
to  the  jury  for  what  they  were  worth."  This 
case  also  belongs  to  the  class  already  men- 
tioned, where  the  fact  of  a  failure  to  observe 
a  city  ordinance  or  statutory  requirements 
as  to  speed  was  held  to  be  admissible  in  evi- 
dence on  the  trial  of  actions  of  this  kind. 

The  case  of  Railroad  Co.  v.  Smith,  78  Oa. 
6d4,  3  S.  B.  307,  was  an  action  for  personal 
injuries  sustained  by  the  plalntlfl^,  who  was 
hurt  by  a  moving  train  65  or  70  yards  from 
a  crossing.  Justice  Blandford  did  not  pre- 
side. It  was  there  held  that  the  violation  of 
a  valid  municipal  ordinance  In  ronning 
trains  would  be  negligence  per  se,  and  that 
the  court  might  so  instruct  tbe  Jury.  The 
rule  thus  stated  has,  in  the  recent  case  of 
Railroad  Co.  v.  Golden,  noticed  below,  been 
limited  In  its  application  to  cases  where 
negligence  of  this  nature  Is  negligence  rel- 
atively to  tbe  person  injured.  Tlte  ord- 
nance in  qt^PstioD  In  Smith's  Oaae  regolated 
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the  speed  only  npon  crossings,  but  the  court 
gave  it  in  cliarge  as  If  it  was  applicable  to 
every  portion  of  the  town,  which  was  in- 
appropriate. The  Judgment  was  reversed, 
and  a  new  trial  granted.  The  second  trial 
of  this  case  In  the  superior  court  resulted  In 
a  nonsuit,  which  was  affirmed  by  thiscourt. 
See  Smith  v.  Railroad  Co..  82  6a.  801,  10 
S.  B.  111. 

In  Railroad  Co.  ▼.  Raiford,  82  Ga.  400,  9 
S.  E.  169,  though  the  plaintiff  below  was  in- 
jured upon  a  crossing,  or  very  near  to  it, 
he  was  not  at  the  time  using  the  highway 
for  the  purpose  of  crossing  the  railroad, 
but  was  using  the'  track  for  the  purpose  of 
wanting  upon  It;  and  it  was  held  that  though 
the  statutory  diligence  as  to  giving  signals 
in  approaching  public  crossings  was  re- 
quired of  raUroada  primarily  for  the  benefit 
of  persons  crossing  the  track,  and  not  those 
walking  upon  it,  yet,  relatively  to  the  latter, 
a  failure  to  comply  with  the  statute  was 
evidence  of  negligence  to  be  considered  by 
the  Jury.  This  case  does  not  squarely  hold 
that  such  failure  would  alone  make  the  com- 
pany liable.  It  really  does  not,  we  think, 
go  further  than  the  class  of  cases  referred  to 
in  connection  with  the  Meigs  Case,  supra; 
but,  even  If  It  can  be  construed  as  holding 
that  the  failure  in  question  would  of  itself 
be  a  ground  of  recovery,  it  does  not  con- 
flict with  what  is  ruled  in  the  case  at  bar, 
for  in  the  Raiford  Case  the  Injury  was  prac- 
tically upon  a  crossing,  although  the  plain- 
tiff was  not  making  a  proper  use  of  it 

It  appeared  in  Railway  Co.  v.  Phinizy,  83 
Ga.  192,  9  S.  B.  609,  that  the  plaintiff's  mule 
was  Idlled  upon  a  trestle  between  a  blow  post 
and  a  public  crossing,  probably  150  yards 
from  the  crossing;  and  it  was  held  that  ac- 
cording to  the  principle  ruled  in  Jones*  Case, 
65  Ga.  631,  there  was  no  error  in  giving  in 
charge  to  the  Jury  sections  708  and  710  of 
the  Code.  Chief  Justice  Bleckley  said:  "Jf 
they  are  pertinent  when  stock  are  beyond 
the  crossing,  we  can  see  no  reason  why  they 
are  not  so  when  the  stock  are  on  the  hither 
side  of  the  crossing.  The  sections,  and  the 
conduct  of  the  company's  employes  under 
them,  are  simply  for  consideration  by  tbe 
Juiy.  Their  importance  is  nothing  like  the 
same  when  the  Injury  occurs  at  a  distance 
from  the  public  crossing,  as  when  it  occurs 
upon  the  crossing.  StiU,  they  have  some 
relevancy  In  either  case."  The  chief  Justice 
doubtless  overlooked  the  Case  of  Main,  64 
Ga.  640,  which  was  precisely  in  point  We 
dispose  of  the  Phinizy  Case  as  we  did  of 
the  two  cases  Just  mentioned  in  this  connec- 
tion. 

In  Railroad  Co.  y.  Denson,  84  Oa.  774, 
11  8.  E.  1039,  the  plaintiff  below  recovered 
for  the  homicide  of  her  husband,  which  oc- 
curred between  a  blow  post  and  a  public 
crossing,  and  the  Judgment  in  her  favor  was 
affirmed  by  this  court;  Simmons,  J.,  dissent- 
ing. Althoogb  the  question  of  negligence 
in  fnlllnv  to  observe  the  requirements  of 


section  708  of  the  Code  was  Bomewhat  In- 
volved in  the  case,  we  think  a  close  examina- 
tion of  it  will  show  that  the  recovery  was 
allowed  to  stand,  not  because  of  the  mere 
failure  of  the  employes  in  charge  of  the 
train  to  obey  this  particular  statute,  but  up- 
on the  idea  that  the  fact  of  the  killing  chan- 
ged the  burden  of  proof,  and  that,  as  the 
company  Introduced  no  evidence,  the  Jury 
were  authorized  to  infer  these  employes 
were  guilty  of  gross  and  wanton  negligence. 

The  case  of  Ivy  v.  Railway  Co.,  88  Ga.  71, 
13  S.  E.  947,  was  decided  by  two  Justices, 
who  affirmed  the  granting  of  a  nonsuit,  al- 
though the  train  was  running  too  fast,  and 
the  bell  was  not  rung  In  approaching  a  cross- 
ing, it  appearing  that  the  injury  did  not  take 
place  at  a  crossing,  but  some  distance  be- 
yond it;  also  that  It  did  not  directly  result 
from  any  negligence  of  the  company,  but 
really  from  that  of  the  plaintiff  himself. 

The  record  in  Railroad  Co.  v.  Daniel,  89 
Ga.  463, 15  S.  E.  538,  shows  that  the  plaintiff 
was  injured  a  few  yards  from  a  crossing, 
in  the  direction  of  an  approaching  train,  and 
that  he  was  at  the  time  using  the  track  as  a 
footway.  It  was  held  that  under  the  par- 
ticular facts  of  that  case,  the  engineer  had 
no  right,  as  a  matter  of  law,  to  assume,  on 
first  seeing  the  man  on  the  track,  that  be 
would  get  off  In  time  to  save  himself;  and 
also  that  it  would  not  have  been  appropri- 
ate, in  a  case  of  this  kind,  to  Instruct  the 
Jury,  without  proper  explanation  and  quali- 
fication, that  the  statutory  requirements  sm 
to  blowing  the  whistle,  ringing  the  bell,  and 
checking  the  speed  were  not  for  the  protec- 
tion of  i>er8ons  using  the  track  as  a  thorough- 
fare; and,  further,  that  Instructions  on  the 
subject  should  conform  to  what  was  ruled 
In  Raif ord's  Case,  supra. 

The  case  of  Railroad  Co.  v.  Golden,  above 
mentioned,  and  which  was  decided  January 
8,  1894  (93  Ga.  — ,  21  8.  E.  68),  has  some 
bearing  on  the  question  now  under  consid- 
eration. It  was  an  action  for  personal  In- 
juries caused  by  a  collision  with  a  train 
more  than  200  yards  from  a  public  cross- 
ing which  the  train  was  approaching.  We 
then  held  it  was  not  error,  in  charging  the 
Jury,  to  recite  sections  708-710  of  the  Code. 
This  harmonizes  with  the  rule,  already  fre- 
quently mentioned,  as  to  the  admissibility  of 
evidence  showing  a  violation  of  these  sec- 
tions. It  was,  however,  also  held  that  while 
the  failure  to  observe  the  requirements  of 
these  sections  might,  in  the  abstract,  be  neg- 
ligence per  se.  It  might  be  no  negligence  at 
all  relatively  to  a  person  thus  injured,  and 
that  )n  Golden's  Case  it  really  amounted 
to  no  more  than  a  fact  to  which  the  Jury 
could  look  in  ascertaining  whether,  relatively 
to  him,  the  company  was  negligent  or  not 

In  connection  with  ail  the  above  cases,  see, 
also,  the  following,  which,  while  not  bearing 
directly  upon  the  question  in  hand,  may 
throw  some  light  upon  it:  Morgan  v.  Rail- 
road Ca,  77  Oa.  788,  In  which  Justice  HaU 
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remarks  that  tbe  provlsloD  requiring  con- 
tlniioug  checking  of  speed  is  a  harsh  one, 
and  suggests  legislation  modifying  it  In 
that  case  It  -was  held  that  the  statute,  being 
penal  In  its  nature,  should  be  strictly  con- 
strued, and  should  not  be  held  to  apply  to  a 
train  working  exclusively  within  the  blow 
posts.  Harris  y.  Railroad  Co.,  78  Ga.  526, 
Q35,  3  S.  E.  355,  where  it  was  held  the  stat- 
ute had  no  application  when  a  train  started 
at  or  upon  a  public  crossing.  Crawley  r. 
RaUroad  Ca,  82  Oa.  190,  8  S.  B.  417,  where 
stock  was  killed  between  the  blow  post  and 
a  crossing,  and  It  was  held  that  the  law  does 
not  require  the  Bi)eed  of  the  train  to  be 
checked  before  reaching  the  blow  post,  and. 
If  the  train  be  under  such  control  that  it 
may  be  stopped  at  the  crossing,  no  liability 
would  attach  because  of  its  running  too  fast 
to  be  stopped  at  any  intermediate  point  be- 
tween the  blow  post  and  the  crossing. 

There  is  one  other  Georgia  case,  which  has 
■ot  been  before  mentioned  because  the 
"crossing  law"  was  not  InToIved  In  it,  but 
tt  is,  in  principle,  applicable  here.  We  refer 
to  Holland  y.  Sparks,  82  Oa.  76S,  18  S.  B. 
890,  which  sustains  the  doctrine  that  the 
breach  of  a  given  duty  is  not  negligence  rela- 
tively to  one  to  whom  the  duty  in  question 
was  not  dae. 

We  wUl  now  notice  some  of  the  leading 
text-books,  and,  later  on,  some  of  the  de- 
cisions of  other  courts  in  connection  with 
the  question  in  hand,  and,  with  but  little 
comment,  make  extracts  from  the  same, 
many  of  which  will  illustrate  the  pertinency 
of  the  case  last  cited  to  the  present  discus- 
sion. Before  proceeding  further,  however. 
It  may  be  well  to  observe  that  the  law  re- 
quiring the  checking  of  trains  in  approach- 
ing crossings  seems  to  be  peculiar  to  Georgia; 
and  we  therefore  cite  authorities  relating  to 
the  giving  of  signals,  and  to  other  matters 
which,  by  strong  analogy,  are  in  point. 

The  following  is  from  Bishop's  Noncon- 
tract  Law  (section  446) :  "To  sustain  an  ac- 
tion for  negligence,  the  plaintiff  must  have 
suffered  a  legal  Injury,  whereof  he  is  en- 
titled to  complain.  Therefore,  however  great 
the  defendant's  negligence,  if  it  was  commit- 
ted without  violating  any  duty  which  he 
owed  directly  to  the  plaintiff,  or  to  the  pub- 
lic In  a  matter  whereof  he  had  a  right  to 
avail  himself,  •  •  •  there  is  nothing 
which  the  law  will  redress."  And  in  sec- 
tion 1038,  referring  to  trespassers  on  the 
track,  this  eminent  author  applies  the  rule 
by  saying:  "Though  the  failure  to  give  a 
signal  required  by  the  law  or  a  rule  of  the 
road  is  negligence  in  its  management,  not 
always,  perhaps  never,  in  just  doctrine,  can 
a  trespasser  so  avail  himself  of  the  omission 
as  to  charge  the  road.  •  *  •  In  reason, 
rules  requiring  signals,  prohibiting  danger- 
ous fast  running,  and  the  like,  should  be  con- 
strued as  intended  to  protect  persons  to 
whom  the  road  owes  a  duty,  not  trespassers; 
so  that  the  former  only  can  found  rights 


upon  them."  "If  there  is  no  duty,  there  can 
be  no  negligence.  If  the  defendant  owes  a 
duty,  but  does  not  owe  it  to  the  plaintiff,  the 
action  will  not  lie."  1  Shear.  &  R.  Neg.  ( 
8.  To  the  same  effect,  see  Cooley,  Torts, 
*659  et  seq.  This  distinguished  jurist  illus- 
trates the  application  of  the  rule  as  follows: 
"The  general  duty  of  a  railway  company  to 
run  its  trains  with  care  becomes  a  particular 
du^  to  no  one  until  he  is  in  a  position  to 
have  a  right  to  complain  of  the  neglect  The 
tramp  who  steals  a  ride  cannot  Insist  that 
it  is  a  duty  to  him;  neither  can  he  when  he 
makes  a  highway  of  the  railway  track,  and 
is  injured  by  the  trainJ  A  man  may  be 
careless,  to  the  degree  of  criminality,  who 
leaves  poisoned  food  about  where  others 
will  be  likely  to  pick  it  up  and  be  injured 
by  it;  but  he  owes  in  this  regard  no  duty 
to  the  burglar  who  breaks  into  his  house, 
and  to  despoil  it  So  it  may  not  be  wise  or 
prudent  for  one  to  have  upon  his  premises 
an  uncovered  pit,  but  he  is  under  uo  obliga^ 
tion  to  cover  It  for  the  protection  of  trespass- 
ers." See,  also,  Patt.  Ry.  Ace.  Law,  160, 
162,  where  cases  are  collected  with  reference 
to  the  duty,  relatively  to  different  classes  of 
persons,  of  giving  signals. 

We  find  the  following  In  the  American  and 
English  Encyclopedia  of  Law  (volume  16,  tit 
"Negligence,"  pp.  411,  412):  "In  order  to 
maintain  an  action  for  a  negligent  Injury,  it 
must  appear  that  there  was  a  legal  duty  due 
from  the  person  inflicting  the  injury  to  the 
person  on  whom  it  was  Inflicted,  and  that 
such  duty  was  violated  by  want  of  ordinary 
care  on  the  part  of  the  defendant  It  is  not 
sufficient  that  there  be  a  general  duty  to  the 
public,  which  is  violated,  but  in  all  civil  cas- 
es the  right  to  enforce  such  dnty  must  reside 
in  the  individual  Injured  because  of  a  duty 
due  him  from  his  injnrer,  or  he  cannot  re- 
cover." In  an  article  entitled  "Crossings," 
appearing  In  this  same  most  valuable  and 
useful  work  (volume  4,  pp.  922,  923),  the  pe- 
nal nature  of  many  of  the  statutes  requiring 
the  giving  of  signals  on  the  approach  of 
trains  to  public  highways  is  commented  up- 
on, and  allusion  is  made  to  thefamillar  rules 
by  which  violations  of  penal  laws  are  gener- 
ally treated  as  willful,  and  the  wrongdoer 
often  held  responsible  for  even  remote  conse- 
quences of  his  acts  of  omission  or  commis- 
sion. But  the  author  adds  that  "It  Is  not  usu- 
al, however,  to  apply  these  quasi  criminal 
law  doctrines  to  cases  involving  the  omission 
of  statutory  signals  by  railroad  companies, 
and  they  are  generally  determined  by  the 
rules  that  govern  in  cases  of  negligence."  In 
a  note  to  which  reference  is  directed,  it  is 
further  said:  "This  sufficiently  appears  from 
the  numerous  cases  cited  throughout  this  ar- 
ticle, wherein  omissions  to  comply  with  stat- 
utory requirements  are  treated  as  merely 
negligent  It  Is  proper  to  so  treat  the-.u,  be- 
cause the  statutory  requirements  are  goner- 
ally  only  intended  to  raise  the  standard  of 
care,  and  make  precautions  necessary  that 
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would  not  hare  been  required  at  common 
law." 

Disobedience  of  a  criminal  statute  forbid- 
ding a  thing  malum  In  se,  Is  a  much  more  se- 
rious matter  than  the  violation  of  a  statute 
which  simply  makes  a  glren  act  malum  pro- 
hibitum ;  that  Is,  forbids  something  innocent 
In  Itself,  and  renders  It  unlawful  on  the 
ground  of  public  policy,  and  in  the  common 
interest  of  good  government  and  the  public 
welfare,  for  the  purpose  of  compelling  a 
higher  standard  of  care  with  regard  to  cer- 
tain persons  or  things,  and,  to  this  end,  pla- 
cing under  proper  restrictions  a  business  dan- 
gerous in  itself,  and  likely  to  prove  hazard- 
ous to  life  or  limb  if  not  conducted  with 
abundant  caution.  Accordingly,  while  every 
one  is  responsible  for  the  direct  consequen- 
ces of  any  criminal  act,  and  oftentimes  for 
the  remote  consequences  of  a  criminal  act 
which  Is  malum  In  se.  It  does  not  follow  that 
every  one  is  responsible  for  all  the  conse- 
gnences,  direct  or  remote,  of  an  unlawful  act 
which  is  merely  malum  prohibitum.  In  Oor- 
ris  T.  Scott,  L.  R.  9  Ezcb.  126,  it  was  said: 
"Where  a  statute  creates  ft  duty  with  the  ob- 
ject of  preventing  a  mischief  of  a  particular 
kind,  a  person  who,  by  reason  of  another's 
neglect  of  the  statutory  duty,  suffers  a  loss 
of  a  different  kind.  Is  not  entitled  to  main- 
tain an  action  tn  respect  of  such  loss."  Ac- 
cordingly, notwithstanding  the  statute  in 
question  imposed  penalties  to  secure  the  ob- 
servance of  Its  provisions,  it  was  held  that  as 
Its  object  was  to  prevent  the  spreading  of 
contagions  diseases  among  animals  while  be- 
ing transported  by  vessel,  and  not  to  protect 
them  against  perils  of  the  sea,  the  plaintiff 
could  not  base  upon  this  statute  a  right  to 
recover  because  of  a  failure  to  furnish,  as  it 
required,  separate  pens  for  his  sheep,  by  rea- 
son of  which  omission  to  comply  with  the 
statutory  duty  a  number  of  them  were  wash- 
ed overboard  and  drowned.  An  Interesting 
case  In  this  connection  Is  that  of  Atkinson  v. 
Waterworks  Co.,  2  Exch.  Dlv.  441,  in  which 
it  was  held  that  the  mere  fact  that  the 
breach  of  a  public  statutory  duty,  for  which 
a  penalty  recoverable  by  a  common  Informer 
was  imposed,  has  caused  damage,  does  not 
vest  a  right  of  action  in  the  person  suffering 
the  damage  against  the  person  guilty  of  the 
breach,  and  that  whether  or  not  such  right 
of  action  arose  from  the  breach  must  depend 
upon  the  object  and  language  of  the  particu- 
lar statute.  An  examination  of  the  factB, 
and  of  the  opinions  of  Lord  Cairns,  L.  C, 
Cockbum,  0.  J.,  and  Brett,  L.  J.,  will  show 
that  this  case  Is  very  much  In  point  It  re- 
versed the  Judgment  of  the  court  of  excheq- 
uer in  the  same  case  (L.  R.  €  Exch.  404), 
which  followed  Couch  v.  Steel,  3  BU.  &  Bl. 
402,  L.  J.  23  Q.  B.  121. 

It  appeared  in  Railway  Co.  v.  Payne,  29 
Kan.  166,  that  the  plaintiff  drove  to  a  mill, 
situated  about  100  yards  from  a  public  rail- 
way crossing,  tied  hts  team  to  a  hltcbing- 
post,  and  wcnit  into  the  tuilL     Shortly  there- 
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after,  his  team  became  frightened  by  the 
noise  of  an  approaching  train,  broke  loose, 
ran  In  the  direction  of  the  crossing,  and 
there  collided  with  the  train.  The  company 
failed  to  comply  with  the  statutory  require- 
ment as  to  sounding  the  whistle  upon  ap- 
proaching the  crossing,  for  which  neglect  of 
duty  the  statute  provided  a  penalty.  Plain- 
tiff sought  to  recover  damages  on  the  ground 
that,  had  the  company  complied  with  the 
statute,  he  would  have  had  an  opporunity  to 
look  after  his  team,  and  thus  have  avoided 
the  accident  It  was  held  that:  "As  plain- 
tiff was  not  traveling  on  the  highway,  at  or 
near  the  railroad  crossing,  the  company 
owed  him  no  duty,  under  the  statute,  to 
sound  the  whistle  for  the  purpose  of  giving 
him  notice,  so  that  he  might  leave  the  mlU 
and  hold  or  look  after  his  team,  to  keep  it 
from  breaking  loose  and  running  away." 

The  following  Is  the  beadnote  in  Williams 
V.  Railroad  Co.,  26  N.  E.  661,  135  111.  491: 
"Negligently  omitting  to  whistle  or  ring  a 
bell  when  approaching  a  crossing,  as  requir- 
ed by  [statute],  does  not  render  the  company 
liable  to  a  farmer  who  Is  plowing  in  his  field 
near  the  crossing,  and  who  is  injured  through 
his  horses  taking  fright  at  the  train,  since 
the  statutory  requirement  Is  only  Intended 
for  the  benefit  of  travelers  on  the  highway." 
The  opinion  in  that  case,  delivered  by  Ma- 
gmder,  X,  is  strong  and  pointed.  He  cites 
many  authorities,  including  our  Holmes  Case, 
supra. 

In  Morrlssey  v.  Railroad  Co.,  15  R.  I.  271,  8 
Atl.  10,  It  appeared  that  the  company  had 
failed  In  the  duty  imposed  upon  it  by  law  of 
guarding  its  track  by  the  erection  of  fences 
along  Its  right  of  way.  The  plaintiff,  a  child 
four  years  of  age,  strayed  across  the  track  in 
front  of  his  home  to  the  opposite  side,  and, 
there  being  no  fence  to  obstruct  his  passage, 
went  thence  upon  land  adjoining  the  compa- 
ny's right  of  way,  and  was  there  injured  by 
falling  Into  a  trench  filled  with  water.-  The 
court  sustained  a  demurrer  to  the  declara- 
tion on  the  ground  that  the  obligation  of  a 
railroad  company  to  guard  its  track  by  fen- 
ces is  chiefly  for  the  purpose  of  protecting 
persons  and  cattle  from  the  danger  to  which 
they  would  be  exposed  by  going  upon  the 
company's  premises,  and  that  this  obligation 
did  not  extend  to  guarding  a  person  against 
danger  to  which  he  might  be  exposed  on  the 
premises  of  its  neighbors.  In  delivering  the 
opinion  of  the  court  Stlness,  J.,  quotes  the 
rule  previously  laid  down  in  O'Donnell  v. 
Railroad  Co.,  6  R.  I.  211,  and  In  Smith  v. 
Tripp,  13  R.  I.  152,  that:  "In  an  action  for 
neglect  of  duty,  it  is  not  enough  for  the 
plaintiff  to  Show  that  the  defendant  neglect- 
ed a  duty,  and  that  he  would  not  have  been 
injured  If  the  duty  had  been  performed;  but 
he  must  also  show  that  the  duty  was  impos- 
ed for  Ills  benefit,  or  was  one  which  the  de- 
fendant owed  to  him  for  his  security  from 
the  injury."  O'Donnell's  Case  Is  very  often 
Cited  la  this  connectipn.     In  hamtooy  with 
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Uie  rale  jnst  qnoted.  It  also  holds  that  the 
statntory  requirement  as  to  ringing  the  bell 
of  the  locomotiTe  before  crossing  any  pnbllc 
highway  "was  ezduslvely  designed  for  the 
benefit  of  persons  crossing"  such  highway; 
"and  hence  a  person  who  is  Injured  by  the 
engine  whilst  he  Is  walking  along  the  track 
of  the  railroad,  and  not  at  any  crossing,  can- 
not recover  damages  against  the  railroad 
company  for  such  injury  upon  the  ground 
that  the  Injury  was  caused  by  their  neglect 
to  ring  the  bell  upon  their  locomotives,  as  re- 
quired by  the  statute." 

Metallic  Compression  Casting  Co.  t.  Fitcb- 
barg  R.  Co.,  109  Mass.  277,  280,  was  an  action 
against  the  railroad  company  for  damages 
alleged  to  have  been  caused  by  negligence  in 
mnning  a  train  over  a  line  of  hose  stretched 
across  the  trade,  and  being  used  in  ex- 
tinguishing a  fire.  A  few  hundred  feet  above 
this  point,  the  defendant's  track  was  crossed 
by  another  railway.  It  was  held  that  the  de- 
fendant's failure  to  comply  with  the  statu- 
tory reqnlrement  of  stopping  before  crossing 
another  railroad  at  grade  had  no  bearing 
upon  the  question  of  negligence.  Chapman, 
C.  J.,  says:  "But  the  object  of  the  statute  was 
solely  to  prevent  the  collision  of  trains  at 
crossings,  and  had  no  reference  to  the  ex- 
tinguishment of  fires.  It  is  not  applicable  to 
this  case." 

A  penal  statute  of  New  Hampshire  pro-, 
hlbited  railroad  companies  from  obstructing 
with  their  cars  or  locomotives  any  public 
highway,  for  a  period  exceeding  two  mln- 
Qtes.  In  Hall  v.  Brown,  54  N.  H.  495,  it  was 
held  that  the  pnrpose  of  this  statute  was  to 
protect  travelers  against  unreasonable  delay 
at  railway  crossings,  and  a  violation  of  it 
could  not  be  relied  on  toy  the  plaintiff  as  & 
ground  of  recovery  in  an  action  alleging  that, 
being  delayed  at  a  crossing  for  more  than 
two  minutes  by  a  train  unlawfully  obstruct- 
ing the  same,  his  horse,  when  an  engine  was 
attached  and  the  train  started,  became  fright- 
ened, ran  away,  and  was  killed. 

The  plalntlfr  in  Pike  t.  Railroad  Co.,  89 
Fed.  754,  was  a  watchman  on  one  of  de- 
fendant's bridges,  and  was  injured  while  at- 
tempting to  cross  a  bridge  located  within 
about  half  a  mile  of  a  public  railroad  crom- 
Ing.  In  passing  upon  a  demurrer  to  his  dec- 
laration the  circuit  court  of  the  United 
States,  dtlng  previous  decisions  of  the  su- 
preme court  of  Missouri  construing  the  stat- 
ute requiring  the  giving  of  signals  In  ap- 
proaching railway  crossings,  held  that  the 
statute  could  not  be  Invoked  in  the  plaln- 
tifTs  behalf  as  a  ground  of  negligence,  but 
that  he  must  rely  solely  for  a  recovery  upon 
the  question  whether  the  defendant  owed 
blm  a  common-law  duty  of  giving  notice  of 
the  approach  of  the  train;  plalntHTs  duty 
requiring  him  to  pass  over  the  bridge,  from 
time  to  time,  to  enable  him  to  Inspect  It.  In 
the  opinion,  Thayor,  J.,  says:  "The  plalntlfr, 
who  was  not  hurt  at  the  crossing,  but  was 
Injured  at  a  bridge  a  half  mile  east  of  the 


eraaslng,  cannot  assign  the  violation  of  the 
statutory  duty— consisting  of  not  sounding 
the  whistle  or  ringing  the  bell  at  the  cross- 
ing—as the  proximate  cause  of  the  injury 
wUch  he  sustained.  The  statute  was  not 
enacted  for  his  benefit" 

It  was  hdd  In  Elwood  v.  Railroad  Co.,  4 
Hun,  808,— a  case  In  which  It  appeared  that 
plaintltrs  Intestate  was  walking  along  the 
track  near  defendant's  depot,  when  he  was 
struck  by  a  work  train  approaching  in  bis 
rear,  and  killed,— that  "the  fact  that  the  work- 
ing train  did  not  give  the  signal  required  by 
statute  on  crossing  a  street  before  reaching 
the  depot  was  not  an  act  of  negligence  to- 
wards the  Intestate,  who  was  not  on  the 
street,  or  where  he  had  any  business  to  be." 

In  Railway  Co.  v.  EInlnger,  114  m.  79,  29 
N.  B.  196,  It  was  held  that:  "A  requirement 
of  a  railway  company  to  keep  a  flagman  at 
a  public  street  crossing  in  a  large  city,  to 
give  warning  of  the  approach  of  trains.  Is  in- 
tended for  the  protection  of  persons  crossing 
the  railroad  tracks  at  such  crossing,  and  not 
for  the  benefit  of  persons  walking  along  the 
railroad  track,  employing  It  as  a  footpath.  To 
the  latter  the  company  does  not  owe  the  duty 
in  respect  to  a  fiagman." 

The  law  Is  thus  stated  tn  Har^  v.  Rail- 
road Co.,  42  N.  T.  468:  "A  statute  of  New 
Jersey  requiring  railroad  companies  to  ring 
the  bell  or  blow  the  whistle  on  approaching 
highway  crossings  at  grade,  and  to  maintaht 
signboards  of  warning  thereat.  Imposes  no 
duty  towards  a  person  walking  on  the  track, 
but  not  at  the  crossing."  This  case  and  that 
of  O'Donnell,  supra,  are  both  cited  In  Ran- 
dall V.  Railroad  Co.,  109  U.  S.  478,  485,  8 
Sup.  Gt  322,  which  is  Itself  in  point. 

The  following  was  announced  in  Bell  v. 
Railroad  Co.,  72  Mo.  50:  "The  requirement 
of  section  806,  Rev.  St,  that  the  bell  shall  be 
rung  or  the  whistle  sounded  at  the  approach 
of  a  railroad  train  to  the  crossing  of  a  pnbllc 
highway,  is  for  the  benefit  of  persons  on  the 
highway  at  or  approaching  the  crossing. 
Failure  to  comply  with  the  statute  will  fuiv 
nlsh  no  ground  of  complaint  to  a  person  In- 
jured (m  the  track  at  •  distance  from  the 
highway." 

We  might  multiply,  almoct  Indefinite,  the 
citation  of  cases,  but  surely  enough  has  been 
presented  to  establish  the  doctrine  of  the 
fourth  headnote.  We  do  not,  of  course,  mean 
to  say  there  are  not  cases  to  the  contrary, 
among  which  may  be  mentioned  that  of 
Lonergren  v.  Railway  Co.  (Iowa)  49  N.  W. 
852,  in  which  a  rehearing  was  granted.  See 
63  N.  W.  236,  where  the  case  is  reported  as 
"Lonergan"  against  the  same  company.  It 
appeared  that  the  plaintiff  was  lawfully  on 
defendant's  depot  grounds,  unloading  grain 
into  a  crib,  which  was  near  two  highway 
crossings,  when  defendant's  engine  passed 
without  giving  a  signal,  and  frightened  plain- 
tlfTs  team,  causing  the  animals  to  run  away 
and  injure  the  iriaintiff.  It  was  held  that 
under  a  statute  providing  that  no  railroad 
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engine  shotild  approach  a  highway  crossing 
without  giving  a  signal,  and  making  the 
neglect  to  give  such  signal  a  misdemeanor, 
die  defendant  was  liable^  though  the  plain- 
tiff was  not  attempting  to  use  either  cross- 
ing. Rothroi^,  J.,  dtes  Hallroad  Co.  v. 
Williams,  74  Ga.  723,  and  Railroad  Co.  t. 
Ralford,  82  Ga.  400,  9  S.  E.  169,  In  support  of 
the  concInsloD  reached  by  the  supreme  court 
of  Iowa.  The  comment  we  have  already 
made  upon  these  two  cases  Is  sufficient,  we 
tbink,  to  show  that  they  do  not  really  sus- 
tain the  doctrine  of  the  Iowa  case;  but, 
even  if  tbey  were  appropriately  cited  In  that 
case,  they  do  not,  as  has  been  shown,  con- 
strain us  to  now  follow  that  doctrine. 

&  We  have  not,  of  course,  intended  to 
even  Intimate,  by  anything  already  said,  that 
the  duty  Is  not  upon  railroad  companies  to 
observe  all  ordinary  and  reasonable  care  and 
diligence  to  avoid  Injuring  or  killing  a  hu- 
man being  <n  the  track  elsewhere  than  at  a 
public  crossing,  when  his  presence  becomes 
known  to  the  engineer.  It  is  undoubtedly 
true  that  a  failure  in  such  care  and  diligence, 
after  that  time,  from  which  injury  results, 
will  render  the  company  liable,  unless  It 
could  have  been  avoided  by  the  use  of  ordi- 
nary care  on  the  part  of  the  person  hurt  or 
killed.  There  Is,  however,  to  some  extent, 
a  distinction  between  what  would  be°  the 
duty  of  persons  in  charge  of  a  railroad  train 
with  reference  to  cattle  or  other  domestic 
animals,  and  with  reference  to  human  be- 
ings upon  the  track.  The  company's  servants 
ought  to  endeavor  to  stop  the  train  as  soon 
as  animals  are  seen  on  the  track,  because 
there  is  no  presumption  that  they  will  leave 
It  so  as  to  escape  the  danger;  but.  as  has 
been  often  ruled,  the  persons  In  charge  of 
the  locomotive  need  not  always  begin  to  Im- 
mediately check  the  speed  of  the  train,  or 
endeavor  to  stop  It,  when  a  human  being, 
apparently  without  infii-mity,  is  seen  upon 
the  track,  for  the  presumption  is  that  be 
will  leave  It,  for  his  own  protection.  In  a 
case  like  the  present,  however.  It  was  the 
Imperative  duty  of  the  engineer  to  endeavor 
to  stop  his  train  immediately  upon  seeing  the 
man  and  the  boy.  They  were  upon  a  high 
trestle,  and  It  was  obviously  out  of  tlieir 
power  to  escape  danger  except  by  going  for- 
ward to  the  end  of  the  trestle.  Tbey  could 
not  leave  their  place  of  danger  by  going  off 
to  one  side.  It  was  therefore  no  place  for  a 
presumption  that  they  would  be  able  to  take 
care  of  themselves.  The  evidence  shows  be- 
yond all  controversy  that  every  possible  ef- 
fort was  made  to  stop  the  train,  and  save  the 
lives  of  this  man  and  boy,  as  soon  as  they 
were  observed  by  the  company's  servants.  It 
is,  therefore,  under  the  law,  as  herein  ruled, 
not  liable  in  damages  for  the  homicide  of  the 
child.  The  duty  of  stopping  a  train  to  pre- 
vent injury  to  cattle  or  horses,  or  to  prevent 
destroying  human  life,  exists  when  the 
danger  becomes  apparent.  Irrespective  of 
■'the  crossing  law."    This  duty  applies  gen- 


erally to  all  portlona  of  a  rtdlway  track,  and 
the  provisions  of  our  statute  regulating  the 
duties  of  engtneeiB  in  approaching  publlo 
crossings  are  ^eciflcally  applicable  in  cases 
where  Injuries  have  occurred  upon  such  cross- 
ings. 

0.  If  we  have  succeeded  in  showing  that 
the  proposition  announced  in  the  fourtlt 
headnote  is  sound  law,  it  follows  that  where 
one  Is  injured  or  killed  upon  the  track  of  s 
railroad,  elsewhere  than  at  a  public  crossing, 
and  there  is  no  negligence  Imputable  to  th« 
company,  except  the  failure  of  Its  servants 
to  obey  the  statutory  requirements  above 
mentioned,  the  company  Is  not  liable.  In  the 
present  case,  there  was  no  evidence  authoriz- 
ing a  finding  that  the  company's  servants 
were  guilty  of  any  negligence  whatever.  If 
the  failure  In  the  above  respect  be  countea 
out,  and  we  therefore  think  the  verdict  was 
wrong.  lu  cases  of  this  nature,  however,  the 
failure  of  the  company's  servants  to  obey 
the  statute  prescribing  their  duties  in  ap< 
proaching  public  crossings  is,  when  a  part  of 
the  res  gestae,  admissible  in  evidence,  and 
may  be  considered  by  the  jury  in  passing 
upon  the  Qnestion  whether  there  was  or  was 
not  negligence  on  the  part  of  the  company, 
relatively  to  the  person  injured  or  killed;  that 
is,  negligence  arising  from  a  oreach  of  duty 
due  at  the  time  and  place  of  the  calamity  by 
the  company  to  that  person.  This  coiu^,  as 
will  appear  from  its  numerous  decisions  al- 
ready cited,  and  from  many  others  which 
could  readily  be  found,  is  thoroughly  commit- 
ted to  tbe  propositions  Just  stated,  and  has 
no  disposition  to  recede  from  them.  It  is 
safe  to  say  that  whatever  forms  a  part  of  the 
res  gestae  of  any  transaction  or  occurrence 
undergoing  judicial  Investigation  may  be 
proved.  The  principal  difficulty.  In  a  case 
against  a  railroad  company  for  an  injm-y 
on  tlie  track,  not  at  a  crossing,  consists  in 
dcBuing  wliat  use  can  proi)erIy  be  made  by 
the  jury  of  the  fact  tliat  the  servants  of  the 
compauy  disregarded  the  requirements  of  thi 
statute  in  approaching  some  crossing  near 
the  scene  of  the  injui?.  CtCtterally,  any  fact 
constituting  a  part  of  the  res  gestae  has  some 
bearing  upon  a  proper  determination  of  tbe 
real  mdtter  in  controversy  between  the  par- 
ties. Sometimes,  a  fact  concerning  the  ad- 
missibility of  which  there  can  be  no  question 
is  of  very  little  consequence,  and  at  other 
times  the  same  fact  may  be  vitally  Impor- 
tant For  instance,  on  tbe  trial  of  an  indict- 
ment for  an  assault  and  battery.  It  would 
usually  be  entirely  immaterial  whether  the 
accused,  at  the  time  of  tbe  dght,  wore  a  black 
coat  or  a  brown  one,  but  it  is  easy  to  con- 
ceive of  circumstances  under  wliicU  this  ap- 
parently trivial  matter  might  become  a  vi- 
tally serious  Issue.  It  would  be  difQcult  to 
express  In  words  a  precise  and  accurate  riUe, 
applicable  alike  in  all  cases,  for  measuring 
the  importance  or  lack  of  Importance  which 
should 'be  attafhed  to  any  .^iveu  fact  In  de- 
termining a  question  of  negligence:    An  hon- 
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est  Jury  la  more  tban  apt  to  give  each  faet 
and  circumstance  Its  proper  value  'without 
the  aid  of  minute  and  detailed  instructions 
from  the  court;  and  consequently  it  -would 
generally  be  sufficient,  on  the  trial  of  an  ac- 
tion against  a  railroad  company  for  an  injury 
occurring  upon  its  track  in  the  Tlclnity  of  a 
public  crossing,  for  the  Judge  to  inform  the 
Jury  that  the  mere  failure  of  the  company's 
servants  to  observe  the  provisions  of  section 
708  of  the  Code  in  approaching  the  crossing 
would  not,  of  Itself,  be  a  ground  of  recovery 
against  the  company,  but  that  they  might 
take  this  failure  into  consideration  In  deter- 
mining whether  there  was  (A  the  part  of 
the  company,  in  the  given  euse,  any  act  of 
ne^igence  which  would  make  it  liable.  And 
It  would  also  be  very  appropriate  for  the 
Judge,  in  this  connection,  to  explain  deculy 
to  the  Jury  the  question  of  negligence  really 
involved.  In  most  cases  of  this  kind,  the 
plaintiff  relies  upon  the  statutory  presump- 
tion of  negligence  against  tbe  company,  and 
also  strengthens  his  case  by  whatever  avail- 
able evidence  he  may  have  at  his  command. 
On  the  other  hand,  it  usually  happens  that 
the  company  undertakes  to  vindicate  its  dil- 
igence by  calling  as  witnesses  Its  servants 
who  were  present  when  the  injury  was  in- 
flicted. In  this  manner,  the  iasues  submitted 
to  the  Jury  aire  formed.  Where  an  employfi 
of  the  company  is  put  on  the  stand  as  a  wit- 
ness for  the  defendant,  bu  entire  conduct 
at  the  time  of  the  transaotloii  under  investi- 
gation, whether  such  conduct  be  disclosed 
by  his  own  testimony  or  by  that  of  others, 
may  be  considered  by  the  Jury  in  determin- 
ing what  weight  should  be  given  to  his  tes- 
timony. Suppose,  for  instance,  it  was  char* 
fed  that  an  engineer,  after  seeing  a  person 
•r  an  animal  on  the  track,  failed  to  take  the 
proper  precautions  to  prevent  a  collision,  and 
rushed  forward  regardless  of  consequences, 
and  that  this  charge  was  stoutly  denied  by 
him.  Then,  certainly,  all  he  did  at  the  time 
would  be  material  in  weighing  what  he  said 
aa  a  witness.  If  it  api>eared  that  he  deliber- 
ately disobeyed  a  public  law  of  the  state, 
this  fact  might,  in  the  opinion  of  tbe  Jury, 
throw  some  light  upon  tbe  question  as  to 
whether  or  not  he  had  disregarded  any  other 
duty  dev<dving  up(m  him.  We  do  not  say 
it  ought  to  do  so,  but  it  Is  a  matter  for  tiiem. 
If,  on  account  of  the  exigencies  of  ctwunerce 
and  travel,  the  law  as  to  crossings  is  g^ier- 
ally  and  notcxiously  dlsob^ed  by  all  railroad 
companies,  the  fact  that  no  attention  was 
paid  to  it  in  a  given  instance  would  be  of 
less  importance,  as  a  basis  of  reasoning,  than 
would  be  the  case  with  respect  to  some  other 
law,  which  Is  almost  universally  obeyed, 
▲gain,  to  run  a  train  without  checking  over 
a  public  crossing  but  little  used  would  tend 
tn  a  f ar  less  degree  to  show  that  the  engineer 
was  a  reckless  man  than  would  the  running 
of  a  train  at  a  high  rate  of  speed  over  a  cross- 
ing In  a  populous  district,  or  in  a  city,  where 
flcowds  of  people  were  constantly  in  the  habit 


of  using  the  crossing.  If  a  railroad  company 
had  a  rule  requiring  its  engineers  to  run  over 
bridges  at  a  low  rate  of  speed,  and  it  appear- 
ed that  an  engineer  had  violated  tliis  rule  by 
running  over  a  given  bridge  at  a  dangerous 
rate,  this  fact  might  have  some  bearing  upon 
the  question  whether  w  not  he  was  reckless 
cm:  negligient  in  the  infliction  of  an  injury  im- 
mediately thereafter  upon  a  person  or  prop- 
erty upon  the  track.  This  would  be  so,  al- 
though the  act  of  negligence  mentioned  was 
merely  the  breach  of  a  duty  which  such  en- 
gineer owed  to  his  employer,  and  not  a  viola- 
tion of  a  duty  which  the  company  owed  to 
the  person  injured,  or  a  matter  as  to  which 
the  lattter  had  any  right  to  oompUiln.  The 
instances  above  given  are  not  exhaustive, 
and  are  intended  to  be  merely  suggestive^. 
We  leave  the  law,  as  announced,  to  operate 
as  tbe  general  rule,  and  will  trust  to  tbe  trial 
coiurts  and  Juries  to  make  the  proper  applica- 
tion of  it  In  each  particular  case. 

7.  Willingham,  the  witness  mentioned  in 
the  flrst  division  of  this  (pinion,  testified  to 
his  knowledge  of  the  place  irhere  the  homi- 
cide occurred,  and  gave  it  as  his  opinion 
that  at  such  a  place  a  train  running  at  the 
rate  of  45  miles  an  hour  could  be  stopped 
within  a  distance  of  100  yards.  The  evidence 
of  all  the  witnesses  shows  b«'jond  question 
that  the  train  which  killed  the  plaintiff's  son 
consisted  of  a  locomotive  and  six  cans,  and, 
at  the  time  of  the  catastrophe,  was  running 
down  grade  at  about  that  rate.  WUllngbam, 
as  has  been  seen,  was  not  introduced  as  a 
witness  on  the  trial,  but  his  testimony,  as 
taken  down  on  a  fc»rmer  trial,  was  read  to 
the  Jury.  If  his  evidence  does  not  relate  to  a 
train  of  this  kind,  running  down  grade  at 
the  rate  specified,  it  is  Inapplicable;  if  it 
does,  it  amounts  to  no  mwe  tban  the  expres- 
sion of  an  <^lnlon  on  his  part  that  such  a 
train  could,  under  these  circumstances,  be 
stopped  within  a  distance  of  100  yards.  We 
do  not  think  his  mere  opinion  sufficient  to 
overthrow  the  positive,  and  otherwise  uncon- 
tradicted, evidence  of  the  engineer  and  fire- 
man, who  were  upon  the  identical  train  in 
question,  that  all  was  done  which  could  po» 
sibly  be  done  to  stop  the  train,  and  that  nev- 
ertheless it  was  not  stopped  within  a  dis- 
tance of  over  400  yards.  Besides,  tbe  testi- 
mony of  these  two  witnesses  is  entirely  con- 
sistent with  common  knowledge  and  every 
day  experience,  and  was  strongly  corroborat- 
ed by  other  witnesses,  who  were  experts  in 
such  matters,  and  who  testified  positively 
that  undw  the  circumstances  such  a  train 
could  not  have  been  stopped  In  time  to  avoid 
the  catastrophe.  It  also  appeared  that  the 
engineer  and  fireman  manifested  the  greatest 
concern  for  the  safety  of  the  man  and  the 
boy  on  the  trestie,  and  there  is  nothing  in  tbe 
entire  record  to  indicate  the  subtest  dis- 
position to  wantonly  kill  these  unfortunate 
persons.  Under  these  clrcumsranoea,  no  Jury 
would  be  anthoriaed  to  accept  as  correct  the 
unsupported,   and  apparently   unreasonable^ 
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opinion  of  a  single  witnete  aa  to  the  distance 
witbin  which  the  train  could  have  been 
stopped,  and  utterly  ignore  the  orerwlielm- 
Ing  testimony  to  the  contrary.  Judgment  re- 
Tersed. 


09  W.  Va.  472) 
ROHBBOUGH  t.  BARBOUR  COUNTI 
COURT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  15,  1884.) 
LiifiuTiEs  OF  CocNTT— DBrsonra  Bridoi— Ob- 

STBCCTION  IN  BOAD— FRIOHTSNIXS  OF  HOBSS. 

Where  an  injury  is  the  combined  result 
•f  a  horse  t>ecoming  suddenly  frighteued,  and 
shying  away  from  a  pile  of  rock  beside  the 
roadway,  and  the  failure  of  the  county  court  to 
provide  a  suitable  guard  rail  along  the  approach 
to  a  bridge,  the  county  is  liable  for  the  dam- 
ages sustained  by  reason  thereof. 
(SyUabus  by  the  Court) 

Brror  to  circuit  court,  Barbour  county. 

Action  by  A.  B.  Rohrbough  against  the 
countj  court  of  Barbour  county.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

W.  T.  Ice  and  C.  P.  Teter.  for  plaintiff  In 
error.  Sam.  V.  Woods,  for  defendant  In 
error. 

DENT,  J.  The  plaintiff  In  this  case  ob- 
tained a  Judgment  against  the  defendant  in 
the  circuit  court  of  Barbour  county  for  the 
Bum  of  $12o,  for  Injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the 
defendant  The  facts  in  the  case  are  as  fol- 
lows, to  wit:  About  8  o'clock  p.  m.,  on  a 
very  dark  night,  the  first  Sunday  in  August, 
1890,  the  plaintiff  was  driving  up  the  ap- 
proach of  a  county  bridge  at  the  town  of 
Phllippi,  in  the  coimty  of  Barbour,  when 
his  horse  became  suddenly  frightened  at  a 
pile  of  large  rock  lying  beside  the  roadway, 
and  began  turning  around,  and  before  plain- 
tiff could  arise  to  his  feet,  or  do  anything 
to  control  the  horse,  backed  over  the  unpro- 
tected wall  of  the  approach  to  the  bridge, 
throwing  plaintiff  out,  and  falling  upon  and 
destroying  the  buggy.  If  a  suitable  railing 
had  been  along  the  approach,  the  accident 
would  not  have  happened.  The  horse  was 
spirited,  but  not  vicious,  and,  as  the  evidence 
appears  to  indicate,  the  whole  matter  was  al- 
most an  instantaneous  occurrence,  there  be- 
ing not  sufficient  time  between  the  fright  of 
the  horse  and  the  accident  to  enable  the 
plaintiff,  being  a  mau  of  ordinary  prudence, 
to  regain  control  of  his  horse. 

The  only  question  presented  is  the  liability 
of  the  defendant  for  the  damages  sustained 
by  the  plaintiff.  In  the  case  of  Smith  v. 
County  Court,  33  W.  Va.  713,  11  S.  B.  1,  this 
court  held  that  the  county  was  not  liable  for 
injuries  sustained  by  reason  of  a  horse 
frightened  at  two  calves,  backing  a  buggy 
over  the  side  of  a  narrow  road,  as  the  acci- 
dent was  not  occasioned  by  a  failure  to  keep 
fhe  road  In  proper  repair,  but  by  the  un- 


manageableness  of  the  horse,  caused  by  the 
sudden  appearance  of  the  calves  and  the  un- 
skiUfulness  of  the  driver.  The  supreme 
court  of  Massachusetts,  in  the  case  of  Titus 
T.  Northbridge,  07  Mass.  266,  says:  "When 
a  horse,  by  reason  of  fright,  disease,  or 
ylciousness,  becomes  actually  uncontrollable, 
80  that  his  driver  cannot  stop  him,  or  direct 
bis  course,  or  exercise  or  regain  control  over 
his  movements,  and  In  this  condition  comes 
on  a  defect  in  the  highway,  or  upon  a  place 
which  Is  defective  for  want  of  a  railing,  by 
which  an  injury  Is  occasioned,  the  town  Is 
not  liable  for  the  Injury,  unless  it  appear 
that  It  would  have  occurred  if  the  horse  had 
not  been  so  uncontrollable.  But  a  horse  Is 
not  to  be  considered  uncontrollable  that 
merely  shies  or  starts,  or  Is  momentarily  not 
controlled  by  the  driver."  And  In  the  case 
of  Palmer  v.  Andover,  2  Cush.  008:  "It  is 
the  ordinary  course  of  events,  and  consistent 
with  a  reasonable  degree  of  prudence  on  the 
part  of  the  traveler,  that  accidents  will  oc- 
cur; horses  may  be  frightened;  the  harness 
may  break;  a  bolt  or  screw  may  be  dropped. 
To  guard  against  such  accidents,  the  law 
requires  suitable  railings  and  barriers,  a 
proper  width,  to  the  road,  and  whatever 
may  be  reasonably  required  for  the  safety 
of  the  traveler."  The  law  is  also  stated  as 
follows,  to  wit:  "Where  the  injury  Is  the 
combined  result  of  an  accident  and  a  defect 
in  the  highway,  and  would  not  have  hap- 
pened but  for  the  defect,  the  town  Is  liable." 
Palmer  v.  Andover,  ut  supra;  Kelsey  V. 
Glover,  15  Vt  708;  Davis  v.  Dudley,  4  Allen. 
557.  From  these  authorities  the  proposition 
Is  deduced  that  if  sufficient  time  elapses  be- 
tween the  fright  of  the  horse  and  the  acci- 
dent to  permit  the  driver,  being  a  man  of 
ordinary  prudence,  to  make  a  proper  effort 
to  regain  control  of  the  frightened  animal, 
even  though  be  should  fall,  the  county  would 
not  be  liable  for  its  negligence,  as  the  In- 
Jury  must  be  attributed  to  the  viciousness  of 
the  horse,  rather  than  to  the  defect  in  the 
highway.  But  if  no  sucb  time  Intervenes, 
but  the  fright  and  accident  are  concurrent 
events,  then  the  couuty  would  be  liable,  for 
the  very  purpose  of  the  law  in  requiring  dan- 
gerous approaches  to  bridges  to  be  protected 
by  a  sufficient  railing  Is  to  guard  against 
Just  such  accidents,  rendered  unavoidable 
by  reason  of  their  suddenness.  In  this  case 
It  is  not  made  to  appear  whether  any  time 
intervened  between  the  fright  of  the  horse 
and  the  accident,  but  it  appears  to  be  conceded 
that  they  were  both  almost  instantaneous  oc- 
currences. Before  he  was  able  to  make  any 
effort  to  control  the  horse,  the  driver,  buggy, 
and  horse  had  gone  over  the  wall  of  the 
approach  to  the  bridge.  Neither  want  of 
due  care,  under  the  circumstances,  can  be 
imputed  to  the  driver,  nor  viciousness  to  the 
horse.  It  is  true  that  the  accident  would 
not  have  occurred  if  the  horse  had  not  be- 
come frightened;  neither  would  the  fright 
of  the  horse  have  occasioned  the  accident 
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If  the  legal  guard  rail  had  been  there,  to 
have  prevented  It  The  plaintiff  was  not 
guUt7  of  contributory  negligence  In  attempt- 
ing to  cross  the  bridge  after  night  It  was 
open  for  travel,  and  he  bad  the  right  to  pre- 
sume, In  the  absence  of  knowledge  to  the 
contrary,  that  the  county  had  discharged  Its 
duty,  and  made  It  safe  for  travelers,  even  on 
a  dark  night  The  best  of  horses  will  be- 
come suddenly  frightened,  and  no  human 
foresight  can  foresee  and  guard  entirely 
against  such  fright;  but  dangerous  bridge 
approaches  can  and  should  be  prelected  by 
suitable  railings.  From  the  certilicate  of 
facts  as  ascertained  by  the  Judge  of  the  cir- 
cuit court,  who  visited  and  viewed  the  place 
of  the  accident,  we  are  unable  to  say  that 
his  conclusion  and  Judgment  are  wrong.  In 
the  light  of  the  foregoing  decisions;  and 
therefore  the  judgment  is  affirmed. 


(39  W.  Va.  475) 

SHEETS  v.  OHIO  RIVER  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  17,  1894.) 

LtABII.ITT  OF  CaRKIBR  —  EJKCTIOTT  OF  PaSBEN'OER 
— ^HlSTAKK   OF  Co.NDCCTOK. 

Where  the  proper  official  of  a  railroad 
company  fails  to  iiit'urm  a  conductor  of  a 
change  in  its  rules  and  rogulations  as  to  the 
sale  of  tickets  and  the  stoppage  of  its  trains, 
and  such  condnctor,  acting  tbroagh  want  of 
the  necessary  information,  wrongfully  refuses 
to  carry  a  passenger  to  his  destination,  and 
ejects  him  from  the  train,  the  compiiii.v  is  lia- 
ble to  such  passenger,  in  an  action  on  the  case, 
for  the  damageH  sustained  by  reason  of  the 
wrong  committed. 
(Srliaboa  by  the  Court.) 

Err«r  to  circuit  court,  Ohio  county. 

Action  by  I.iee  Sheets  against  the  Ohio  Riv- 
er Railroad  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Leonard  &  Archer  and  J.  B.  Sommerville, 
for  plaintiff  In  error.  Ewlng,  Melvin  &  Sw- 
ing and  J.  C.  Palmer,  for  defendant  in  error. 

DENT,  J.  This  is  an  action  of  case,  Insti- 
tuted by  Iiee  Sheets  against  the  Ohio  River 
Railroad  Company,  in  the  drcoit  court  of 
Ohio  county.  In  which  there  were  a  verdict 
and  Judgment  for  the  plaintiff  on  the  12th  day 
of  October,  1892,  for  the  sum  of  $400,  with  in- 
terest and  costs.  The  defendant  claims  that 
the  circuit  court  erred— First,  In  overruling  the 
defendant's  demurrer  to  plaintiff's  declaration 
and  each  count  thereof;  second,  in  overruling 
defendant's  objections  to  the  evidence  of 
plaintiff  as  set  out  in  bill  of  exceptions  No.  1; 
third,  in  overruling  the  defendant's  objections 
to  plaintiff's  testimony  as  set  out  in  bill  of  ex- 
ceptions No.  2;  fourth,  in  overruling  defend- 
ant's motion  to  exclude  plaintiff's  evidence  as 
set  out  In  bill  of  exceptions  No.  3;  fifth,  in 
overruling  defendant's  motion  to  set  aside  the 
verdict  rend^ed  by  the  Jury  in  sold  cause 
(see  bill  of  exceptions  No.  6);  sixth,  In  refus- 


ing to  give  the  instructions  asked  for  by  de- 
fendant as  set  out  in  bill  of  exceptions  No.  6. 
This  case,  as  to  all  the  objections  raised,  to 
wit,  as  to  the  declaration,  the  admission  of 
testimony,  form  of  action,  instructions  given, 
and  amount  of  damages,  is  exactly  in  point 
with,  and  fully  controlled  and  settled  by,  the 
case  of  Roster  ▼.  Railway  Co.,  36  W.  Va.  318, 
15  S.  E.  15S.  The  only  real  contention  herein 
not  settled  by  that  case  is  because  of  the  re- 
fusal of  the  circuit  court  to  give  the  follow- 
ing instruction,  to  wit:  "The  Jury  are  Instruct- 
ed that,  even  if  they  believe  from  the  evidence 
that  the  ticket  agent  at  Salama  was  au- 
thorized by  the  superintendent  of  the  defend- 
ant to  sell  round-trip  tickets  from  Salama  to 
St  Mary's  for  defendant's  train  No.  3,  stUI 
they  cannot  find  for  plaintiff  on  that  account, 
unless  they  further  believe  from  the  evidence 
that  Conductor  Hinde  was  Informed  of  such 
authority."  The  facts  are  as  follows,  to  wit: 
The  plaintiff  purchased  at  Salama,  a  station 
of  the  defendant,  of  its  agent  a  roimd-trip 
ticket  to  St  Mary's,  another  station  of  the 
defendant  north  of  Salama.  which  he  was  in- 
formed was  good  for  passage  and  return  on 
all  the  defendant's  passenger  trains.  He 
made  the  upward  trip,  and  boarded  the  de- 
fendant's pasenger  train  No.  3  to  return. 
When  he  offered  his  return  ticket  to  the  con- 
ductor, he  was  informed  that  it  was  not 
good  for  passage  on  that  train,  as  It  did  not 
stop  at  Salama,  unless  he  had  passengers  ei- 
ther from  or  north  of  anoth^  station,  called 
"Sardls,"  being  a  station  further  north  than 
St.  Mary's,  and  that  he  had  no  such  passen- 
gers on  the  train,  and  would  not  therefore 
stop  at  Salama,  but  that  the  plaintiff  would 
have  to  leave  the  train  at  the  next  station, 
called  "Belmont,"  about  five  miles  short  of 
his  destination.  The  plaintiff  was  anxious  to 
get  home,  owing  to  the  dangerous  illness  of 
bis  daughter,  and  Insisted  on  the  conductor 
receiving  his  ticket  But  the  conductor  com- 
pelled him  to  leave  the  train  at  Belmont.  The 
plaintiff  was  a  very  large  man,  and  badly 
crippled,  and,  through  Ills  anxiety  to  reach 
home,  walked  aU  the  way  from  Belmont  to 
Salama.  The  train  No.  3  did  stop  that  day 
at  Salama;  the  conductor  supposes  because 
it  was  flagged.  The  uncontradicted  testimo- 
ny of  the  agent  at  Salama  establishes  the  fact 
that  he  was  authorized  by  the  superintendent 
of  the  defendant  to  sell  round-trip  tickets  to 
St  Mary's  good  for  passage  either  way  on 
train  No.  3,  but  the  excuse  of  the  defendant 
is  that  the  conductor  had  not  yet  been  In- 
formed of  this  instruction  or  regulation,  and 
he,  acting  under  his  abrogated  or  modified  in- 
structions was  Justified  In  his  course,  and  the 
defendant  thereby  relieved  from  liability  in 
this  action.  In  the  case  of  McKay  v.  Itailway 
Co.,  34  W.  Va.  65,  11  S.  E.  737,  the  conductor 
was  In  the  right,  and  the  passenger  in  tlio 
wrong.  In  this  case  the  passenger  is  in  the 
right  and  the  conductor,  acting  tbrou^'b  want 
of  Instruction,  Is  In  the  wrong.  The  plaintiff 
had  his  ticket,  and  under  the  common  law 
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(Bectlon  9,  art  11,  of  the  constitution  of  this 
state),  and  according  to  the  then  existing  reg- 
nlatlons  of  the  defendant,  had  the  right  to 
transportation  to  the  place  of  his  destina- 
tion. This  he  was  wrongfully  refused.  Ig- 
norance of  the  company's  Instructions  may  be 
a  good  excuse  for  the  conductor  to  give  the 
company  for  his  conduct  on  this  occasion,  but 
It  does  not  relieve  the  company  from  liability 
to  the  passenger  who  has  been  wrongfully 
treated.  The  law  will  not  permit  a  railroad 
company  to  have  conflicting  rules  or  regula- 
tions governing  Its  different  officers  and 
agents,  and,  for  this  reason,  grant  It  immunity 
from  liability  for  the  wrongful  treatment  of 
its  passengers.  The  agent  made  no  mistake 
In  selling  the  ticket,  but  he  acted  strictly  in 
accordance  with  the  instructions  of  the  de- 
fendant; but  the  conductor  made  the  mistake 
and  committed  the  wrong.  Neither  the  pas- 
senger nor  the  conductor  is  to  blame,  but  the 
responsibility  falls  upon  the  defendant  alone, 
who  must  sufTer  the  consequences.  The 
plaintiff,  having  been  wrongfully  treated,  In 
the  language  of  Judge  Holt  In  the  case  of 
Boster  v.  Railway  Co.,  supra,  is  entitled  to  re- 
ceive "a  reasonable  and  fair  compensation  for 
his  physical  discomfort  and  inconvenience,  his 
mental  suffering  and  pain,  the  insult  and  hu- 
miliation, all  following  as  the  direct  proxi- 
mate result  of  having  been  driven  from  the 
train  wrongfully."  "We  cannot  say  that  the 
damages  found  are  so  excessive  as  to  warrant 
the  belief  that  the  Jury  must  have  been  influ- 
enced by  some  mistake,  partiality,  prejudice, 
or  passion;"  and  therefore  the  Judgment  Is 
affirmed. 


(S9  w.  Va.  ei») 

BOWMAN  T.  DULING  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  15,  1894.) 

VsKDOR  AND  Purchaser— AoTiOH  for  Prios — 

IMTEBBST. 

1.  It  is  not  error  to  decree  for  the  payment 
of  annual  interest  due  on  deferred  installments 
of  purchase  money  m  accordance  with  the  con- 
tract ofpurchasc. 

2.  Where  a  vendee  would  escape  the  pay- 
ment of  purchase  money,  either  in  whole  or 
part,  because  of  a  defective  title,  he  must  show 
by  at  least  a  preponderance  of  testimony  that 
such  defect  clearly  exists. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Roane  county. 

Suit  by  A.  Bowman  against  C.  F.  Duling 
and  another.  There  was  a  decree  for  plain^ 
tiff,  and  defendants  appeal.    Affirmed. 

Schilling,  Vandale  &  Starfcey  and  Atklnsw 
ft  Flick,  for  appellants.  J.  W.  O.  Armstrong 
and  S.  B.  Boggess,  for  appellee. 

DENT,  J.  On  the  15th  day  of  September, 
1892,  A.  Bowman,  plaintiff,  instituted  a  chun- 
eery  suit  in  the  circuit  court  of  Roane  county 
against  C.  F.  and  John  W.  DuIIng,  partners 
as  0.  F.  Duling  &  Son,  to  enforce  payment  of 
the  vendor's  lien  retained  In  the  following 


deed,  to  wit:  "TTjIs  deed,  made  this  25th  day 
of  July,  1891,  between  A.  Bowman,  party  of 
the  first  part  and  C.  F.  Duling  and  John  W. 
Duling,  doing  business  under  the  firm  name 
of  G.  F.  Duling  &  Son,  parties  of  the  second 
part  all  of  the  county  of  Roane  and  state  of 
West  Virginia,  witnesseth,  that  in  considera- 
tion of  the  sum  of  fifteen  hundred  dollars, 
two  hundred  and  fifty  dollars  of  which  is  in 
hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  residue  to  be  paid  as 
follows,  to  wit  $250.00  to  be  paid  July  9. 
1892,  $250.00  July  9,  1803,  $250.00  July  9. 
1894,  $250.00  July  9,  1895,  and  $250.00  July  0. 
1896,  for  which  said  deferred  Instalments  of 
purchase  money  the  said  parties  of  the  second 
part  have  executed  their  notes  of  even  date 
herewith,  bearing  Interest  from  the  9th  day 
of  July,  1891,  until  payment  said  interest  to 
be  paid  annually,  the  said  party  of  the  first 
part  doth  grant  and  convey  unto  the  said 
party  of  the  second  part  the  following  real 
estate,  situate  in  the  town  of  Spencer,  county 
of  Roane  and  state  of  West  Virginia,  and 
bounded  and  desctlbed  as  follows,  to  wit: 
Beginning  at  a  stake  on  Market  street,  cor- 
ner to  C.  C.  Riddles  and  others;  thence  N.,  3l 
E.,  20  poles  and  22  links,  to  a  stake  at  Spring 
creek;  thence  with  Spring  creek  N.,  47  W., 
24  poles,  to  Tanner's  run,  and  boundins 
thereon  S.,  24%  W.,  8  poles,  S.,  17  W.,  5 
poles,  S.,  51  W.,  9  poles,  to  a  stake  (elder  not 
found);  thence  S.,  48  E.,14  poles  and  20  links, 
to  a  stake;  S.,  42  W.,  1  pole;  thence  S.,  60 
E.,  10  poles,  to  the  place  of  beginning,— con- 
taining three  acres  and  15  poles,  be  the  same 
more  or  less.  The  said  party  of  the  first  part 
hereby  excepts  from  this  conveyance  the 
right  of  way  60  feet  wide  heretofore  conveyed 
to  the  R.  S.  ft  G.  Railway  Company  by  deed 
recorded  in  Deed  Book  No.  19,  page  320,  &  1 
of  Roane  County  Court  Clerk's  office.  A 
vendor's  lien  Is  expressly  retained  herein  to 
secure  the  payments  of  the  deferred  instal- 
ments of  purchase  money  and  interest  which 
shall  accrue  thereon,  and  the  part?  of  the 
first  part  covenants  to  warrant  generally  the 
property  hereby  conveyed.  Witness  the  fol- 
lowing signature  and  seal:  A.  Bowman. 
[Seal.]"  Such  proceedings  were  had  In  the 
suit  that  on  the  31st  day  of  March,  1892,  the 
court  Altered  a  decree  In  favor  of  the  plain- 
tiff for  the  sum  of  $334.58,  l>eing  for  the 
amount  of  the  note  then  due,  and  the  annual 
Interest  on  the  payments  not  yet  due,  and 
ordered  a  sale  of  the  property.  From  this 
decree  the  defendants  appeal,  and  assign  as 
errors  (1)  that  the  amount  decreed  for  in- 
cluded the  annual  interest  due  and  unpaid  on 
the  deferred  instalments  of  purchase  money 
not  yet  due;  (2)  that  the  court  failed  to  can- 
cel the  contract  or  allow  defendants  any  de- 
duction or  damages  on  account  of  the  alleged 
defects  In  the  title  to  the  property. 

The  interest  question  is  plainly  settled  by 
the  case  of  Genin  v.  Ingersoll,  11  W.  Va.  549. 
The  interest  being  due  and  unpaid  by  tho 
terms  of  the  contract  the  plaintiff  had  a 
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right  to  sue  for  and  have  It  decreed  to  him; 
and  the  language  of  the  deed,  to  wit,  "A 
vendor's  lien  la  expressly  retained  herein  to 
secure  the  payments  of  the  deferred  instal- 
ments of  purchase  money  and  Interest  which 
shall  accrue  thereon,"  Is  broad  enough  to  in- 
elude  all  Interest  duei 

The  defects  alleged  by  the  defendants  In 
the  title  to  the  property  are  three  In  number, 
to  wit:  (1)  That  the  town  of  Spencer  claims 
a  strip  oft  one  side  of  the  lot;  (2)  that  William 
Woodyard  claims  and  is  possessed  of  a  strip 
off  amothor  side;  (3)  that  the  land  belong- 
ing to  Alexander  West,  Jr.,  laps  on  another 
side.  It  la  the  well-settled  law  of  this  state 
tLat  If  the  vendee  would  escape  payment  of 
the  purchajse  money.  In  whole  or  in  part,  he 
must  show  that  the  title  is  clearly  defective. 
Heavner  v.  Morgan,  30  W.  Va.  335,  4  S.  B. 
406;  Smith  V.  Parsons,  33  W.  Va.  644, 11  S.B. 
6S.    This  the  defendant  has  failed  to  do. 

1.  As  to  the  claim  of  the  town  of  Spencer, 
the  evidence  shows  that  the  plaintiff  had 
maintained  a  fence  on  the  line  between  him- 
self and  the  street  for  upward  of  10  years. 
If  there  Is  or  was  a  dispute  about  this  line 
(which  la  not  at  all  clear  by  the  evidence), 
10  years'  peaceable  and  adverse  possession 
would  bar  the  rights  of  the  town.  Teass  v. 
City  of  St  Albans,  38  W.  Va.  1,  17  S.  B.  400. 

2.  As  to  the  William  Woodyard  claim,  the 
evidence  clearly  shows  that  the  plaintiff  only 
sold  to  a  fence  that  had  been  maintained 
by  himself  and  said  Woodyard  as  the  divid- 
ing line  for  upward  of  30  years,  and  that 
the  plaintiff  made  no  pretense  to  sell  the  de- 
fendants any  land  on  the  Woodyard  side  of 
said  line.  On  this  question  the  evidence 
undoubtedly  preponderates  in  favor  of  plain- 
tiff. 

a  Finally,  the  West  claim.  The  plaintiff 
originally  purchased  to  the  bank  of  Spring 
creek,  the  title  to  which  was  at  the  time  in 
Alexander  West,  Jr.  For  years  no  person 
has  claimed  title  to  the  bed  of  Spring  creek, 
or  paid  taxes  thereon.  The  plaintiff,  many 
years  ago,  to  protect  the  bank  from  being 
washed  away,  planted  willows  along  It, 
which  had  caused  an  accumulation  of  soil 
of  several  feet  In  width,  and  forced  the  bank 
farther  away  from  plaintiffs  line.  He  there- 
upon took  possession  of  this  strip  up  to  the 
creek,  and  sold  it  to  the  defendants,  and 
they  had  been  in  the  undisputed  and  peace- 
able enjoyment  of  the  same  ever  since.  The 
evidence  shows  that  If  Alexander  West,  Jr., 
ever  had  title  to  the  bed  of  Spring  creek,  he 
bad  long  since  abandoned  it,  and  It  became 
forfeited  to  the  state.  The  bed  of  the  creek 
thus  being  In  the  public,  the  alluvium  caused 
by  accretion  would  naturally  accrue  to  the 
benefit  of  the  adjacent  landowner.  He  hav- 
ing boogbt  to  the  bank  of  the  creek,  if  not 
entitled  to  go  to  the  center,  as  Is  usually  the 
case,  is  entitled  to  follow  the  bank  up  If  it 
la  (Ranged  by  gradual  and  imperceptible  ac- 
cretion; otherwise,  he  might  be  cut  off 
from  use  of  Ita  waters.    If  the  creek  is  un- 


der private  ownership  and  control,  a  differ- 
ent rule  might  apply,  as  the  owner  would 
have  the  right  to  fence  the  waters  against 
the  use  of  abutting  property.  In  this  case 
private  ownership  Is  not  shown.  1  Am.  ft 
Eng.  Enc.  Law,  186;  2  Am.  &  Eng.  Enc. 
Law,  504.  It  Is  plain,  from  what  has  been 
said,  that  the  defendants  liave  failed  to  pre- 
sent such  a  case  as  would  entitle  them  to 
resist  payment  of  the  purchase  money  Id 
whole  or  in  part,  and  therefore  the  decree 
of  the  circuit  court  was  right,  and  Is  af- 
firmed. 


(S9  W.  Va.  O) 

OILL  T.  STATE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  17,  1884.) 

BzBocnon  won  Fins— Os  What  Levied— Sepa- 

UJLTU  Fbopxrtt  or  Mabkied  Wouan— Torts 

OF  Wife — Liabuitt  of  Hcsbakd, 

1.  A  writ  of  fieri  facias  ..pun  a  judgment 
of  a  circuit  court  for  a  fine  against  a  person 
convicted  of  a  misdemeanor  oneht  to  run 
against  goods  and  chattels  and  real  estata 

2.  Such  execution  against  a  married  wo- 
man may  be  levied  upon  her  ■ei>arate  estate^ 
personal  or  real. 

3.  Torts  by  wife;  liability  of  husband  and 
wife  discussed. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Harrison  coimty. 

Motion  by  Margaret  A.  Oill  to  quash  cer- 
tain writs  of  fi^  facias  issued  on  Judgment 
against  her  for  fines.  From  a  Judgment 
overruling  the  motion,  she  brings  error.  Af- 
firmed. 

John  Bassel,  for  plaintiff  in  error.  T.  & 
Riley,  Atty.  Oen.,  for  the  State. 

BRANNON.  P.  Eleven  writs  of  fieri  fa- 
cias were  issued  from  the  circuit  court  of 
Harrison  county  in  favor  of  the  state  against 
Mrs.  Thomas  Olll  upon  Judgments  against 
h^  for  fines  imposed  for  misdemeanors,  and 
she  made  a  motion  to  quash  the  saiiiL>  and 
levies  of  them,  wlilch  being  overruled,  sbe 
has  brought  the  case  here. 

Her  ground  for  quashing  the  writs  of  fieri 
facias  is  that  upon  their  face  they  require 
the  fines  and  costs  to  be  levied  of  the  goods, 
chattels,  and  real  estate,  and  she  says  tint 
an  execution  for  a  fine  cannot  be  levied  out 
of  real  estate.  Is  this  so?  At  common  law 
an  execution  for 'a  debt  or  liability  of  a  pri- 
vate person  to  another  could  not  be  levied 
of  realty,  but  one  In  favor  of  the  king  or  statt 
could  be.  Opinion  in  Leake  v.  Ferguson,  i 
Qrat  434;  Freem.  Ex'ns,  |  172;  Jones  v. 
Jones,  18  Am.  Dea  827.  Our  CoAb,  In  chap- 
ter SB,  |  6,  expressly  exacts  or  continnes 
this  commonrlaw  prerogative  of  the  state 
by  providing  that  "in  a  writ  of  fieri  fadu 
upon  a  Judgment  or  decree  against  any  pe^ 
son  indebted  or  liable  to  the  state"  the  com- 
mand shall  be  to  levy  the  money  out  of  the 
"goods,  chattels  and  real  estate"  of  the  de- 
fendant It  is  contended  that  this  provision 
applies,  not  to  fines  imposed  for  criminal  or 
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penal  offenses,  but  to  debts  or  some  mere 
money  Uabllitjr;  that  It  la  found  in  a  chapter 
of  the  Ciode  whose  yery  title  imports  such 
debt  or  money  liability,  not  money  penal^ 
Imposed  for  crime,  the  title  of  the  chapter 
t>eing  "Of  the  Recovery  of  Claims  Dne  the 
State":  and  that  the  chapter  proTldes  mo- 
tions and  actions  as  means  of  recovery  of  the 
claims  here  meant,  "processes"  not  meaning 
the  recovery  of  fines  by  Indictment;  and 
that  the  words  in  section  6,  "indebted  or  lia- 
ble to  the  state,"  must  be  given  the  same 
meaning  as  in  section  3,  which  provides  that 
"the  action  or  motion  at  law  may  be  against 
any  person  Indebted  or  liable  in  any  way 
whatever  to  the  state."  These  considerar 
ttons  have  force,  but  they  are  not  conclusive, 
and  are  outweighed  by  others.  In  the  first 
place,  section  5,  c.  85,  is  to  be  liberally  con- 
strued, because  it  Is  purely  a  remedial  enact- 
ment giving  process  of  execution  to  enforce 
Judgments  for  money  in  favor  of  the  public, 
and  as  Its  purpose  is  to  realize  public  dues 
It  should  not  be  given  a  narrow  technical 
application.  Its  broad  language  is  that  a 
writ  of  fieri  facias  "upon  a  judgment  or  de- 
cree against  any  person  Indebted  or  liable 
to  the  state"  shall  run  against  real  as  we)' 
as  personal  estate.  Its  use  of  the  words, 
"person  indebted  or  liable  to  the  state," 
would  include,  not  only  one  owing  a  simple 
debt,  but  any  money  liability  existing  by 
Judjiment,  no  matter  on  what  the  Judgment 
la  based.  When  the  prosecution  for  a  public 
offense  has  ended  in  a  judgment  imposing 
a  fine,  it  is  no  longer  an  unascertained  pen- 
alty or  liability,  but  has  become  fixed  in, 
amount,  and  has  become  a  debt,  and  that 
of  the  highest  character,— a  debt  of  record, 
payable  instanter,— and  the  lawful  process 
of  execution  may  go  upon  It  at  common  law 
and  under  our  statute.  Rex  v.  Woolf,  1  Chit 
401,  18  B.  C.  L.  225,  229,  230;  Kane  v.  Peo- 
ple, 8  Wend.  203;  1  Bish.  Cr.  Proc.  {  1304; 
Code,  c.  36,  S  12.  The  position  talcen  above, 
— that  a  Judgment  for  a  fine  is  a  debt,— is 
not  only  supported  by  cases  Just  cited,  but 
our  case  of  State  v.  Burlcebolder,  30  W.  Va. 
593,  5  S.  E.  439,  supports  It,  as  it  holds 
the  state,  under  Its  claim  to  a  fine,  to  be  a 
creditor,  and  the  demand  such  a  debt  as 
will  authorize  the  state  to  appeal  to  a  court 
of  equity  to  avoid  a  deed  to  the  prejudice 
of  the  state  as  to  its  fine.  Award  of  exe- 
cution is  not  an  integral  part  of  a  Judg- 
ment, as  it  need  not  contain  it,  and  such 
execution  as  the  law  points  out  may  is- 
sue upon  it;  and  the  well-considered  cases, 
cited  above,  of  Rex  v.  Woolf  and  Kane  v. 
People,  hold  that  by  common  law,  on  a 
Judgment  for  a  fine,  a  writ  of  capias  ad 
satisfaciendum,  to  take  the  body,  or  of 
levari  facias,  to  take  the  goods  and  the  is- 
Boes  of  the  whole  land  of  the  defendant, 
could  be  issued.  Just  the  same  as  on  a  Judg- 
ment for  a  debt;  and  it  seems  to  me  that 
our  legislation  does  not  intend  to  deprive 
the  state  of  the  right  to  go  against  the  land 


given  by  the  common  law  and  delay  Its  steim 
in  collection  of  money  due  the  public  treas- 
ury by  compelling  It  to  resort  to  chancery 
to  enforce  its  recovery.  A  large  fine  is  Just 
as  much  a  debt,  and  just  as  essential  to  the 
treasury's  needs,  as  a  debt  against  a  default- 
ing BherifC  Why  withhold  from  the  state 
an  effldent  remedial  process  in  the  one  case 
and  grant  it  in  the  other?  Such  a  judgment 
for  a  fine  being  a  fixed  debt  and  liability,  it 
falls  under  the  wide  letter  of  section  5,  and, 
as  I  have  shown,  it  falls  within  what  must 
be  considered  its  spirit  and  remedial  pur- 
pose. From  the  mere  circumstance  that 
section  2  of  chapter  35  provides  that  claims 
due  the  state  may  be  recovered  by  motion 
or  action,  and  that  section  8  says  that  it 
may  be  against  "any  person  indebted  or 
liable"  to  the  state,  we  are  not  bound  to 
conclude  that  as  the  words  "indebted  or 
liable"  are  found  in  both  sections,  we  must 
give  them  exactly  the  same  construction 
for  all  purposes,  and  restrain  the  benefi- 
cial operation  of  the  section  to  not  giv- 
ing execution,  but  defining  what  property 
shall  be  liable  to  recoveries  by  action  or 
motion,  and  excluding  recoveries  by  Indict- 
ment We  must  look  at  all  the  statutory 
provisions,  and  the  objects  they  contem- 
plate. Chapter  3S  of  the  Code  treats  of  the 
recovery  of  claims  due  the  state,  while  chap- 
ter 36  treats  of  the  mode  of  recovering  fines, 
but  they  both  relate  to  the  recovery  of  mon- 
eys due  to  the  state.  We  may  say  that 
when  chapter  35  says  that  claims  due  the 
state  may  be  recovered  by  action  or  motion 
it  means.  In  respect  to  the  process  of  recov- 
ery of  Judgment  claims  other  than  for  fines, 
and  that  when  chapter  36  says  that  where 
fines  are  imposed  by  law  they  may  be  re- 
covered by  indictment  or  presentment  and 
warrants  before  Justices  it  means  fines,  not 
other  claims.  But  these  provisions  relate 
In  terms  to  the  form  of  proceeding,  and  I 
suppose  only  those  forms  can  be  used,  be- 
cause the  language  is  express;  but,  as  to 
fines,  section  12,  c  36,  authorizes  a  fieri  fa- 
cias to  issue  without  saying  what  property 
it  shall  run  against  Does  it  run  against 
land?  We  turn  to  section  5  of  chapter  35, 
and  find  that  It  commands  that  a  writ  of  fie- 
ri facias  upon  a  Judgment  against  any  per- 
son Indebted  or  liable  to  the  state  shall  run 
against  land.  The  two  sections  afford  a 
remedy  for  gathering  the  fruits  of  the  same 
thing,— a  recovery  by  judgment  by  the  state; 
and  as  one  simply  gives  a  fieri  facias,  with- 
out limiting  it  to  goods  and  chattels,  and  the 
other  makes  a  state's  execution  run  against 
goods  and  lands,  we  do  not  make  the  sec- 
tions clash  by  saying  that  an  execution  for 
a  fine  shall  operate  upon  land,  since  there 
would  be  no  Inconsistency  between  them,  as 
they  are  to  be  construed  together  as  in  pari 
materia,  both  relating  to  remedy  by  execu- 
tion on  state  recoveries.  The  argument  is 
made  by  counsel  that  if  we  allow  execu- 
tions for  fines  to  operate  upon  lands,  then. 
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as  some  fines  are  recoverable  before  Jus- 
tices, land  may  be  sold  nnder  executions 
Issued  by  Justices.  This  Is  not  so;  for  seo- 
tion  5  of  chapter  36  enacts  that  proceedings 
before  Justices  for  fines  shall  conform  to 
secUons  219  to  230,  inclusive,  of  chapter  50, 
and  we  find  that  one  of  those  sections  (227) 
limits  the  collection  of  such  Justices'  exe- 
cutions to  personal  estate.  This,  so  far  as 
it  does  go,  goes  to  support  the  position  taken 
In  this  opinion  that  an  execution  for  a  fine 
runs  against  land,  because  it  imports  that 
the  lawmakers,  when  limiting  a  Justices'  ex- 
ecution for  a  fine  to  personal  property, 
thought  that  without  such  limitation  It 
would  bind  land.  The  law  allows  a  state's 
execution  to  be  levied  on  land  only  in  de- 
fault of  the  defendant's  having  personalty. 
If  be  has  not  personalty,  must  he  be  allowed 
to  avoid  payment  of  fine,  though  hf,  has 
land?  It  may  be  said  every  execution  for  a 
petty  amount  might  be  enforced  against 
land.  So  might  a  chancery  suit  be  brought 
for  a  petty  amount  to  sell  land,  since  I  sup- 
pose no  one  would  deny  that  a  Judgment 
for  a  fine  is  a  lien  on  land  under  section  5, 
c.  130,  and  the  state  has  like  remedy  to 
enforce  as  Individuala  State  t.  Burkehold- 
er,  supra;  Com.  v.  Ford,  29  Orat  683.  In 
the  opinion  in  State  v.  Burkeholder,  Judge 
Johnson  pointedly  expresses  the  opinion  that 
ander  section  5,  c.  35,  an  execution  for  a  fine 
runs  against  land,  and  under  it  Jand  can  be 
sold.  This  Is  said  to  be  an  obiter  dictum. 
It  was  germane  to  the  discussion  of  the  sub- 
ject before  the  court,  if  not  in  point,  and,  I 
think,  expresses  the  correct  construction  of 
the  statute.  So  we  conclude  that  a  state's 
fieri  facias  for  a  fine  ought  to  run  against 
goods  and  chattels  and  land,  and  therefore 
the  fact  that  those  involved  In  this  case  did 
so  is  no  ground  for  quashing  them. 

The  ground  relied  upon  for  quashing  the 
levies  made  under  these  executions  Is  that 
they  are  upon  real  estate  which  is  the  separate 
property  of  a  married  woman,  and  it  Is  con- 
tended that  an  execution  cannot  be  levied  on 
the  separate  estate  of  a  married  woman.  A 
Judgment  at  law  against  a  married  woman  up- 
on a  contract  made  during  coverture  is  void. 
White  ▼.  Manufacturing  Co.,  28  W.  Va.  385, 
1  S.  B.  672.  But  these  Judgments  are  for  fines 
for  public  offenses,  not  on  contract  We  are 
not  considering  the  question  of  the  married 
woman's  liability  for  the  offenses,  as  that  was 
a  matter  to  be  raised  before  the  Judgment,  but 
•nly  whether  her  property  can  be  taken  to 
pay  the  Judgments.  Simple  as  this  question 
■eems.  It  is  not  without  difficulty  of  decision. 
No  authority  bearing  on  it  is  cited,  and  I  have 
found  little  pointed  authority  upon  it  We 
can  find  everywhere  authority  upon  the  ques- 
tion of  when  and  how  a  married  woman  is 
answerable  for  torts  and  crimes;  when  the 
kosband  Is  alone  liable  for  her  acts;  when 
they  are  Jointly  liable;  when  she  Is  separate- 
ly liable,— but  not  much  exactly  on  the  ques- 
tion whether  her  separate  estate  can  be  tak- 


en for  fines  against  her.  One  would  hastily 
say  that,  if  a  Judgment  can  be  rendered 
against  her,  execution  can  be  levied  upon  her 
estate.  We  are  not  here  considering  how  far 
contracts  bind  liet  estate.  For  her  torts  I 
understand  the  common-law  rule  to  prevail 
in  this  state,— that  the  husband  is  liable  for 
them.  If  he  is  present  he  is  liable  for  her 
tort  though  he  protest  against  it  If  be  Is 
absent  and  knows  nothing  of  it  he  is  liable 
to  satisfy  her  torts.  There  is  a  case  In  Illinois 
holding  that  the  acts  enabling  married  women 
to  take  and  hold  separate  estate  impliedly  re- 
pealed the  common-law  rule  making  a  hus- 
band liable  for  the  torts  of  the  wife  done  by 
her  without  his  consent  or  In  his  absence, 
without  his  instigation;  but  the  court  was 
nearly  evenly  divided.  See  MarUu  v.  Rob- 
son,  65  III.  129.  In  Norrls  v.  CorkiU,  32  Kan. 
409,  4  Pac.  862,  it  is  also  so  held.  Sir.  Free- 
man, In  note  to  Brazil  v.  Moran,  83  Am.  Dec. 
777,  seems  to  see  it  likewise.  This  opinion  is 
based  on  the  theory  that  at  common  law,  by 
marriage,  the  husband  became,  in  short  en- 
titled to  all  his  wife's  personalty  and  her 
earnings,  and  the  rents  and  profits  of  her 
realty  during  coverture,  and  clothed  with 
power  to  restrain  and  direct  ber  conduct 
even  by  personal  chastisement,  and  therefore 
it  was  reasonable  he  should  be  responsible  for 
ber  vrrongful  conduct;  but  as,  since  the  stat- 
utes touching  her  separate  estate  and  earn- 
ings, he  gets  nothing  of  her  estate  by  mar- 
riage, and  is  not  entiticd  to  her  earnings,  and 
the  right  of  chastisement  is  gone  in  these 
more  civilized  and  poUte  times,  the  whole  rea- 
son for  the  rule  ceases,  and  so,  too,  ought  the 
'rule  Itself  cease,  under  that  maxim  of  law, 
"Cessante  ratione  cessat  et  Ipsa  lex"  (the  rea- 
son ceasing  the  law  Itself  ceases),  and  thus 
these  statutes  repeal  or  abrogate  the  common - 
law  rule  by  implication.  But  this  Is  nothing 
but  Judicial  repeal,— a  dangerous  road,  in  so 
Important  a  matter,  for  courts  to  travel.  If 
there  ever  was  reason  for  the  rule,  much  of 
it  yet  continues.  The  husband  still,  outside 
of  the  .property  rights,  has  a  potential  Influ- 
ence over  the  wife.  His  counsel  may  restrain 
her  from  wrong,  his  counsel  may  instigate  her 
to  it  He  might  encourage  her  to  the  grossest 
wrong  against  others  secretiy,  and  it  would  be 
utterly  out  of  the  iwwer  of  the  victim  of  her 
wrong  to  prove  his  agency  In  It  We  may  say 
that  his  moral  influence  ovw  her,  his  capacity 
through  her  to  injure  others  with  impunl^, 
was  an  element  that  entered  Into  the  adoption 
of  the  common-law  rule  somewhat  or  largely, 
and  it  yet  exists.  So  the  unity  of  person  Is 
not  entirely  gone.  She  cannot  contract  gen- 
erally. The  rule  did  not  arise  solely  from  the 
consideration  that  by  marriage  be  was  invest- 
ed with  her  property  rights.  And  so  It  seems 
that  not  all  the  reasons  suggesting  the  rule 
are  gone.  Courts  do  not  favor  repeals  of  set- 
tied  principles  by  mere  implication.  The  New 
York,  Pennsylvania,  and  Iowa  courts  have 
held  that  these  married  women's  acts  do  not 
change  the  common-law  rule  of  the  husbaod's 
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liability  for  the  wife's  tort&  Uanm  v.  Mul- 
len, 47  N.  Y.  577;  Mangan  v.  Peck,  HI  N. 
y.  401,  18  N.  B.  617;  Quick  v.  MUler,  103  Pa. 
St  87;  McEUresb  r.  Elrkendall,  36  Iowa, 
228;  Wells,  Sep.  Prop.  569;  1  Bish.  Mar, 
Worn.  !  900.  Thus  It  seemsthat  sufficient  rea- 
son exists  against  uniting  in  sucb  Judicial  re- 
peal. As  remarked  in  Wlthrow  ▼.  Smlthson, 
87  W.  Va.  761,  17  a  E.  816,  and  by  Mr. 
Bishop  in  his  work  on  Married  Women  (vol- 
ume 1,  i  909),  this  liabUity  of  the  husband  is 
unjust,  and  ought  to  be  repealed. 

As  the  husband  is  liable  for  the  wife's  torts 
committed  before  and  during  coverture,  it 
might  be  inferred  that  she  is  not  liable;  but 
this  Is  not  sa  If  her  tort  is  committed  in  his 
presence,  and  by  his  coercion,  he  alone,  and 
not  she,  is  liable;  and  where  he  Is  present 
such  coercion  is  presumed  until  it  appear  that 
he  objected,  or  she  acted  from  her  own  im- 
pulse as  the  more  active  party,  and  then  both 
are  liable.  If  the  act  be  done  not  in  his  pres- 
ence, both  are  liable,  no  matter  whether  he 
did  or  did  not  instigate  it;  and  where  she  is 
liable  both  are  sued  Jointly,  and  Judgment 
goes  against  both.  1  Minor,  Inst  345;  Boad- 
cap  T.  Sipe,  6  Grat  213;  Com.  v.  Neal,  10 
Masa  152,  6  Am.  Dec  106,  and  fnll  note; 
Manufacturing  Co.  v.  Hell,  115  Pa.  St  487, 
8  AU.  616,  2  Am.  St  Bep,  575,  and  full  note; 
Appeal  of  Franklin's  AdmY  (Pa.  Sup.)  6  Atl. 
70;  Brazil  v.  Moran,  83  Am.  Dec  773,  and 
fall  note;  2  Kent,  Comm.  149;  Schouler 
Husb.  &  W.  f  184;  Schoulor,  Dom.  Bel. 
103;  1  Blsh.  Mar.  Worn.  {§  43,  905;  2  Tuck. 
Bl.  Comm.  If  he  die  before  suit  she  remains 
liable  to  suit  alone.  If  he, die  before  Judg- 
ment pending  suit  she  remains  liable.  2 
Bish.  Mar.  Worn,  g  254.  It  is  even  said  he 
may  be  acquitted  and  she  found  guilty.  Opin- 
ion in  Roadcap  v.  Slpe,  6  Grat  218;  1  Minor, 
Inst  346.  Thus  she  is  liable  to  Judgment 
How  is  it  to  be  paid?  Take  a  Judgment 
against  husband  and  wife  for  tort  she  own- 
ing land,  before  the  separate  estate  act  in 
which  he  has  a  life  estate,  and  she  the  rever- 
don  in  fee.  Surely  the  whole  fee.  Including 
her  reversion,  would  be  liable.  Otherwise  the 
Judgment  would  be  vain  as  to  her.  1  Bish. 
Mar.  Worn.  8  908;  Fox  v.  Hatch,  14  Vt  840; 
Moore  v.  Richardson,  37  Me.  438.  But  is  her 
separate  estate  liable  to  such  civil  Judgment 
for  tort?  It  must  be  so,  else  all  the  law  Just 
stated  that  asserts  her  liability  for  tort  would 
be  unmeaning.  She  owns  a  legal  estate,  un- 
der our  statute,  in  her  separate  estate.  She 
to  a  single  woman  as  to  it  The  statute  mak- 
ing her  estate  separate  in  words  says  It  shall 
be  separate  to  her  as  if  she  were  a  single 
woman.  A  Judgment  for  a  tort  is  a  personal 
Judgment  Van  Metre  v.  Wolf,  27  Iowa, 
341.  Why  does  it  not  bind  her  separate  es- 
tate? It  would  seem  to  be  an  anomaly  and 
absurdity  to  Implead  her  in  court  and  render 
Judgment  against  her,  and  yet  say  that  Judg- 
ment Is  fruitless,  though  she  is  legal  owner  of 
estate  to  satisfy  It  The  power  to  give  Judg- 
ment implies  the  i)ower  to  enforce  it   Author- 


ity which  I  regard  adequate  to  rapport  thto 
position  has  come  under  my  observation.  In 
Merrill  v.  City  of  St  Louis,  83  Mo.  244,  It 
was  held  that  "a  general  Judgment  against 
a  husband  and  wife  for  a  tort  of  the  latter, 
not  committed  in  the  husband's  presence  or 
by  his  coercion,  is  binding  upon  both,  and 
the  separate  property  of  the  wife  may  be 
taken  In  execution."  In  the  opinion  it  is  said: 
"It  is  suggested  that  suCh  a  Judgment  could 
not  be  enforced  on  general  execution.  In 
the  present  attitude  of  married  womoi  tn  tfato 
state,  and  specially  towards  th^  separate 
estate,  I  perceive  no  such  difficulty  and  em- 
barrassment as  the  ancient  common  law 
threw  around  them.  It  does  seem  to  me  that 
learned  Judges  have  exhibited  too  much  timid- 
ity, or  reverence  for  legal  antiquities,  In  ad- 
hering to  rules  after  the  reason  for  their  ex- 
istence has  given  away  before  our  advancing 
civilization  and  broadening  Jurisprudence." 
In  Smith  V.  Taylor,  11  Ga.  22,  the  Judge  said, 
in  a  tort  suit:  "If  there  is  a  recovery,  the 
Judgment  passes  against  both.  If  the  wife 
has  a  separate  estate,  it  may  be  taken  in  ex- 
ecution; and  she  may  be,  together  with  her 
husband,  arrested  on  final  process."  See  1 
Blsh.  Mar.  Wom.  |  908;  Musgrave  v.  Mus- 
grave,  54  IlL  186;  Opinion  in  Richmond  v. 
Tibbies,  26  Iowa,  475.  Freem.  Xlz'ns,  128, 
says:  "Judgments  against  them  [married 
women]  are  generally  binding  to  all  Intents 
and  purposes,  and  are  capable  of  being  en- 
forced in  the  same  manner  as  Judgments  simi- 
lar in  other  resx>ects.  Hence,  when  a  per- 
sonal Judgment  for  money  Is  ent»ed  against 
a  married  woman,  either  alone  or  in  conjunc- 
tion with  oth^  defendants,  it  is  commonly 
conceded  that  execution  may  be  issued,  under 
which  the  sheriff  may  seize  and  sell  her  sepa- 
rate property."  What  reason  cam  be  given  to 
show  the  nonliability  of  her  separate  estate  for 
torts  ?  Is  it  that  it  required  a  statute  to  enable 
her  to  make  a  contnict  to  bind  her  estate,  and 
that  it  is  bound  only  so  far  as  statute  allows, 
and  there  Is  none  declaring  it  bound  fortorts? 
There  was  necessity  for  legislation  to  enable 
her  to  hold  separate  estate,  and  to  contract, 
as  her  contracts  are  void  at  common  law; 
but  when  was  the  time  that  the  common  law 
did  not  assert  her  liability  to  tort?  It  re- 
quired no  legislation  to  enable  her  to  become 
liable  for  her  tort,  and  being  liable,  and  hav- 
ing property,  it  logically  follows  that  it  must 
answer  that  liability.  There  is  no  prohibi- 
tion In  any  statute.  (See  note  at  foot  of  this 
opinion.)  Is  she  liable  for  fines  for  her  of- 
fenses against  the  state?  If ,  as  I  have 
sought  to  show  above,  she  and  her  estate  are 
liable  in  civil  actions  for  tot  t,  more  so  is  she 
liable  for  penal  offenses.  I  need  not  cite  au- 
thority to  show  her  responsibility  for  crime. 
She  is  a  Jurisdictional  person  in  a  criminal 
law  court  It  can  take  Jurisdiction  over  her 
and  render  Judgment  against  her.  It  can 
hang  or  Imprison  her.  It  can  Impose  a  fine 
upon  her.  The  VCTy  power  to  Impose  the  fine 
of  necessity  implies  the  i>ow^  to  collect  It 
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It  te  a  personal  Judgment,  beyond  doobt,  and 
binds  hw  estate  as  snch,  Tbere  Is  no  statate 
limiting  tbe  liability.  It  reqntres  none  to  de- 
clare it  It  occurred  to  me  that  the  very 
power  to  give  Judgment  carried  witb  It  as  a 
consequence  tlie  liability  of  ber  estate  to  it 
And  so  I  find  Mr.  Freeman,  in  bis  worlt  on 
Executions  (section  22),  says:  "It  would  be 
a  contradiction  in  terms  to  say  tbat  all  per- 
sons may  be  bound  by  Judgments,  and  then 
to  declare  that  some  t>erson8  are  exempt  from 
having  executions  issued  against  them.  The 
decisions  in  regard  to  the  ijersons  who  may 
l>e  parties  to  Judgments  are  not  perfectly  har- 
monious; but  whereyer,  under  the  law  as  tm- 
derstood  in  any  particular  state,  a  person,  or 
class  of  persons,  may  be  made  parties  liti- 
gant, and  bound  by  Judgments  against  them, 
It  must  foUow,  in  the  absence  of  statutes  to 
the  contrary,  that  the  same  persons  may  by 
executions  be  made  to  satisfy  such  Judg- 
menta  In  other  words,  when  a  Judgment  is 
valid  against  a  defendant,  an  execution  upon 
it,  imless  expressly  forbidden  by  statute, 
must  be  equally  valid.  Execution  may,  there- 
fore, issue  against  a  lunatic  and  also  against 
a  married  woman."  Mr.  Bishop,  in  1  Cr. 
Proc.  S  iSOi,  says:  "A  fine  is  treated  as  a 
Judgment  debt,  and  binds  a  marrieil  woman." 
In  this  state  we  assess  separate  fines  against 
husband  and  wife  for  one  act  of  selling  liquor 
or  assault  and  battery,  under  a  Joint  indict- 
ment Oom.  V.  Hamor,  8  Orat  698;  Oom.  v. 
Ray,  1  Va.  Cas.  202.  Who  pays  tbe  wife's 
fine?  I  find  it  stated  in  1  Hawk.  P.  C.  c.  1, 
{  13,  and  Tyler,  Inf.  &  Gov.  339,  tbat  the  hus- 
band is  liable  for  a  forfeiture  under  a  penal 
statute  for  the  offense  of  the  wife.  And  In 
Hasbrouck  v.  Weaver,  10  Johns.  247,  in  a  qui 
tarn  action,  a  husband  was  held  liable  for  a 
penalty  toe  a  liqiior  sale  made  by  his  wife. 
But  I  should  doubt  his  liability,  and,  even 
though  he  were  liable.  It  does  not  follow  that 
her  estate  Is  not  liable.  I  conclude  that  these 
executions  were  leviable  out  of  the  separate 
personal  or  real  estate  of  the  defendants. 
Therefore  we  affirm  the  Judgment 

NOTE  BY  BRANNON,  P.  Since  the  above 
opinion  was  filed,  I  have  met  with  some  law 
confirming  the  opinion  expressed  therein  that 
the  separate  estate  of  a  married  woman  is  lia- 
ble for  her  torts,  which  I  think  proper  to  add 
by  note.  1  Bisn.  Mar.  Wom.  }  S42,  says: 
"UDless  a  wife  ia  acting  under  what  the  law 
deems  coercion  from  ber  husband,  she  can  bind 
herself  by  her  civil  torts  the  same  as  though 
she  were  discovert  On  the  other  hand,  she 
has  no  such  general  power  in  respect  to  con- 
tracts, though  that  branch  of  the  law  which,  is 
administered  in  equity  tribunals  gives  her  a 
good  deal  of  liberty  in  this  respect  But  it 
should  be  observed  this  lil>erty  pertains  merely 
to  the  thing  contracted  alxiut,  and  does  not  ex- 
tend to  lier  person.  Thus,  if  a  wife  commits 
a  civil  tort,  though  when  sued  during  coverture 
ber  husband  must  be  joined,  yet  on  his  death 
the  judgment  abides  as  a  debt  running  alike 
against  ner  and  her  property.  But  if  a  wife 
enters  into  a  contract,  she  cannot  be  sued  at 
law."  "Since  she  can  commit  crime,  she  wonid 
seem  a  fortiori  to  be  responsible  for  her  civil 
torts,  there  being  a  difference  between  her  torts 
•nd  her  contracts."    Id.  {  43.    In  volume  2. 


I  166,  Bishop  saya:  "She  can  eommit  a  tort 
subjecting  her  personally  to  a  suit  jointly  with 
her  bnsl>and,ana  the  reversionary  property  to  be 
taken  on  the  execution,"  etc  In  14  Am.  &  Eng. 
Bnc.  Law,  661,  the  point  I  stated  above— that, 
being,  unlike  as  to  contracts,  capable  of  incu> 
ring  liability  for  torts,  therefore  her  estate 
is  liable — ^is  confirmed  by  the  statement  that  if 
it  be  for  a  cause  of  action  for  which  she  may 
be  liable,  the  judgment  is  valid,  as  if  unmarried, 
and,  on  page  &47,  that  the  judgment  for  her 
tort  may  be  "satisfied  out  of  all  her  property." 


(89  W.  Va.  489) 
BWING  et  al.  v.  WINTERS  et  aL 
(Supreme  Court  of  Appeals  of  West  Vir^nia. 
Nov.  17,  1894.) 

Dbcbsb  aaainst  Infant— Bkopsnino  after  Ha- 
JOKITT— Jurisdiction  of  Bufbsue  Court. 
An  infant,  after  he  has  attained  the  age 
of  21  years,  files  bis  petition  asking  to  be  per- 
mitted to  snow  cause  in  this  court  against  a 
decree,  under  section  7  of  chapter  132  of  the 
Code.  Held,  that  this  court  has  no  original 
jurisdiction  in  such  case,  and  his  application  is 
refused. 

(^yllabns  by  the  Court.) 

Petition  by  James  Winters,  after  obtaining 
bis  majority,  to  reopen  a  decree.    Denied. 

W.  W.  Amett  for  petitioner.  Caldwell  & 
Caldwell,  J.  B.  SommerTille,  and  I.  F.  Jones, 
for  opponents. 

HOLT,  J.  This  is  an  appeal  which  came 
to  this  court  from  the  circuit  court  of  Mar- 
shall county  on  the  30th  day  of  March,  18S9. 
The  cause  was  argued  and  submitted  on 
June  6,  1890,  and  decided  June  21,  1890.  See 
case  of  Ewlng  v.  Winters,  34  W.  Va.  23,  11 
S.  B.  718,  and  record  therein.  The  two  de- 
crees of  the  circuit  court — one  of  April  6, 
1888,  and  one  of  June  23,  1888— were  re- 
versed and  annulled,  and  the  final  decree  of 
December  31,  1888,  was  likewise  reversed, 
except  so  much  thereof  as  confirmed  the  re- 
port of  sale  of  the  land,  and  directed  a  deed 
and  possession  and  costs,  and  the  cause  was 
remanded  to  the  circuit  court  for  further 
proceedings.  On  the  16tb  day  of  April,  1894, 
James  Winters  filed  his  petition  in  this  court 
allegbig  that,  within  tbe  last  five  months 
preceding  that  day,  he  became  21  years  of 
age,  and  that  be  and  his  brothers  and  sla- 
ters, who  are  still  infants,  were  parties  de- 
fendant in  said  two  causes,  and  are  the 
ones  who,  by  this  court  were  adjudged  to 
take  a  remainder  In  fee  in  the  real  estate 
called  tbe  "Old  Homestead,"  under  the  will 
of  James  Winters.  He  complains,  on  vari- 
ous grounds,  of  the  sale  of  bis  estate  in  tbe 
remainder,  and  of  the  substitution  of  the 
proceeds  of  sale  In  the  place  of  such  estate, 
and  prays  that  under  section  7,  c.  132,  of  the 
Code,  he  may  be  permitted  to  show  cause 
against  such  decree. 

In  Jackson  v.  Turner  (1834)  5  Leigh,  119, 
it  was  held  error  to  subject  lands  of  infants 
to  sale  in  certain  cases,  and  not  give  them 
a  day  to  show  cause  against  the  decree  after 
their  attainment  to  full  age.  To  obviate 
such  error,  section  7  was  passed  In  the  re- 
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Tlsal  ot  1840,  which  reserves  such  right  to 
the  Infant,  in  a  proper  case,  within  six 
montlis  after  attaining  the  age  of  21  years, 
to  show  snch  cause  against  the  decree  with- 
out such  right  being  reserved.  In  such  cases 
the  Infant  may  proceed  by  orlgioal  bill,  bill 
of  review,  or  petition  to  rehear,  according 
to  the  status  of  the  case.  See  1  Daniell, 
Ch.  Pr.  (6th  Am.  Ed.)  top  page  174.  If  this 
proceeding  Is  to  be  regarded  as  one  taken, 
or  asked  to  be  taken,  in  a  pending  cause, 
It  cannot  be  entertained  now  in  this  court, 
because  the  cause  of  Ewing  v.  Winters  and 
the  cause  of  Rlne  v.  Winters,  consolidated, 
were  finally  decided  here  on  the  2l8t  day  of 
June,  1890,  and  remanded  to  the  circuit 
court  of  Marshall  county  for  further  pro- 
ceedings, where  petitioner  says  the  consoli- 
dated cause  Is  now  pending.  If  it  is  to  be 
regarded  as  an  original  proceeding  taken, 
or  asked  to  be  taken,  in  this  court,  it  cannot 
be  entertained,  or  petitioner's  prayer  grant- 
ed, because  this  is  not  a  court  of  original 
Jurisdiction.  Nor  Is  original  Jurisdiction  in 
such  cases  anywhere  given,  expressly  or  by 
necessary  implication.  The  remedy,  if  any, 
must  be  In  some  other  court  Petitioner's 
prayer  is  therefore  refused. 


(39  W.  Va.  644) 

SKIDMORE  V.  JETT  et  al. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 
Nov.  24,  18d4.) 

Xamukd  Wokak'b  Coktract— Liabiutt  or  Ssp- 
ABATE  Estate. 

1.  Where  a  married  woman  executes  a  joint 
and  several  note  with  her  husband  for  the  pay- 
ment of  money,  her  separate  estate  may  be 
subjected  in  equity  to  the  payment  of  the  debt, 
although  her  husband  may  own  a  small  amount 
•f  land  which  is  insufficient  to  pay  the  debt. 

2.  Although  said  married  woman  be  sued 
Jointly  with  her  husband  on  such  note,  and  a 
demurrer  is  sustained  as  to  the  hnsband,  and 
the  bill  is  dismissed  aa  to  him,  the  cause  may 
proceed  to  final  decree  against  the  separate  es- 
tate of  the  wife. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Randolph  county. 

Action  by  John  C.  Skidmore  against  W.  P. 
Jett,  Sarah  Jett,  and  Jotin  C.  Bowen  to  sub- 
ject the  property  of  defendant  Sarah  Jett  to 
the  payment  of  a  promissory  note.  From  a 
decree  in  favor  of  plaintiff,  defendant  Sarah 
Jett  appeals.    AfiSrmed. 

Butcher  &  Harding,  for  appellant  E.  D. 
Talbott  for  appellee. 


ENGLISH,  J.  On  the  10th  day  of  April, 
1884,  W.  P.  Jett  and  Sarah  Jett,  bis  wife, 
executed  to  John  C.  Bowen  a  note  under  seal, 
whereby,  12  months  after  date,  for  value  re- 
ceived, they  or  either  of  them  promised  to 
pay  John  C.  Bowen,  or  his  order,  $196.02,  as 
witness  thfiir  hands  and  seals  the  10th  day 
of  April,  1884.  On  the  18th  day  of  May,  1885, 
•aid  John  0.  Bowen  assigned  said  note  to 


Jolm  G.  Skidmore,  and  said  note  was  credited 
with  $8.69  as  of  the  31st  day  of  October,  1885. 
At  rules  held  for  the  circuit  court  of  Ran- 
dolph county  on  the  first  Monday  In  June, 
1891,  said  John  C.  Skidmore  filed  his  blU  In 
equity  against  said  W.  P.  Jett,  Sarah  Jett, 
and  John  C.  Bowen,  alleging  the  execution 
of  said  note,  and  exhibiting  a  copy  of  the 
same,  alleging  that  said  W.  P.  Jett  had  a  tract 
of  land  (describing  It)  which  plaintiff  was  not 
aware  of  at  the  time  of  the  filing  of  said  bill, 
and  that,  as  soon  as  he  ascertained  that  said 
W.  P.  Jett  was  the  owner  of  said  small  tract 
of  land,  he  brought  suit  before  a  Justice 
against  said  W.  P.  Jett  and  obtained  a 
Judgment  against  him  for  $242.10  on  the  2d 
day  of  May,  1891,  with  Interest  thereon  from 
that  date  and  costs.  He  also  represented  that 
said  Sarah  Jett  was  the  owner  of  two  lots  !n 
the  town  of  Montrose,— one  containing  three- 
fourths  of  an  acre,  on  which  there  is  a  dwell- 
ing house  and  outbuildings,  and  the  other 
containing  one  acre,  on  which  there  is  a  dwell- 
ing house,  in  which  the  defendant  resides; 
that  said  tract  of  land  owned  by  W.  P.  Jett 
Is  worth  but  little,  and  will  not  sell  for  enough 
to  pay  off  the  plaintiff's  judgment,  which  he 
charges  is  a  lien  thereon,  which  was  then 
due  and  unpaid.  He  further  charges  that 
said  note  Is  a  Hen  on  the  lands  of  said  Sarah 
Jett  and  that  he  is  entitled  to  have  the  same 
rented  for  a  sufficient  length  of  time  to  pay 
the  debt  of  plaintiff,  provided  the  same 
cannot  be  satisfied  by  the  sale  of  the  small 
tract  of  land  owned  by  said  W.  P.  Jett;  and 
he  prays  for  the  sale  of  the  tract  of  land 
owned  by  the  said  W.  P.  Jett  and.  In  case 
It  does  not  sell  for  enough  to  satisfy  said 
Judgment  then  be  prays  that  the  two  tracts 
of  land  owned  by  said  Sarah  Jett  be  rented 
for  a  sufficient  length  of  time  to  pay  off  and 
discharge  said  debts.  At  the  October  term, 
1891,  said  Sarah  Jett  and  W.  P.  Jett  appear- 
ed,  and  demurred  to  the  plaintiff's  bill,  which 
demurrer  was  sustained  to  said  bill,  so  far  as 
the  same  sought  to  sell  the  property  of  W.  P. 
Jett  and  the  same  was  dismissed  as  to  said 
W.  P.  Jett.  On  the  22d  day  of  January,  1892, 
the  defendant  Sarah  Jett  filed  her  separate 
answer  to  the  plaintiff's  bill,  and  the  plain- 
tiff replied  generally  thereto.  In  which  she 
admitted  the  execution  of  said  note,  but 
claimed  that  she  knew  nothing  of  the  assign- 
ment thereof  until  a  short  time  before  the 
suit  was  brought;  that  said  note  was  executed 
to  said  Bowen  for  property  purchased  at  his 
sale  shortly  t>efore  he  left  the  state,  and  that 
at  the  time  of  the  execution  of  said  note  said 
Bowen  was  indebted  to  her  in  the  sum  of 
$181.75  for  money  loaned  to  him  by  her,  and 
for  money  paid  by  her  to  0.  G.  Bowen  at  his 
Instance  and  request;  that  at  the  time  said 
note  was  executed  she  did  not  have  her  ac- 
counts  with  her,  but  the  matter  was  then 
talked  over,  and  it  was  there  expressly 
agreed  between  said  Bowen,  and  respondent 
and  her  said  husband,  that  if  respondent 
would  sign  said  note,  said  amounts,  with 
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their  accrued  Interest,  should  be  credited 
thereon,  and  upon  this  promise  she  was  in. 
duced  to  sign  said  note,  and  with  no  inten> 
tlon  on  her  part  of  binding  her  separate  es- 
tate, real  or  personal,  for  the  payment  there^ 
of,  further  than  to  apply  her  account  against 
said  Bowen  to  the  payment  thereof;  that, 
although  said  Bowen  remained  In  the  state 
some  time  after  the  execution  of  said  note, 
he  failed  to  call  upon  respondent  and  settle 
with  her,  and  credit  the  amount  so  due  her 
from  him  upon  said  note,  but,  some  time  after 
said  note  became  due,  her  husband  called 
upon  said  Bowen,  and  paid  him  the  balance, 
of  $8.59,  a  sum  sufBcient  to  pay  oft  and  dis- 
cbarge the  whole  of  said  note  after  applying 
what  was  due  from  said  Bowen  to  respond- 
ent; and  that  said  last  payment  was  made 
directly  to  said  Bowen  some  time  after  said 
pretended  assignment  to  Skldmore  of  said 
note,  as  appears  by  the  Indorsements  thereon; 
and  said  defendant  alleges  that  the  whole 
of  said  note  had  been  paid  off  and  discharged 
before  the  Institution  of  this  suit  At  the 
May  terra,  18!)2,  the  decree  complained  of 
was  entered.  Is  which  the  amount  of  said 
debt  was  ascertained  after  deducting  said 
credit  of  $8.59,  and  said  note  was  decreed 
to  be  a  charge  upon  the  lands  of  said  Sarah 
Jett  from  the  date  of  the  Institution  of  the 
salt;  and  It  was  further  decreed  that  the 
plaintiff  have  execution  for  the  amount  of 
the  debt  decreed  to  him.  and  the  costs  of  the 
suit,  with  interest  on  said  debt  until  paid, 
and  that,  unless  the  same  be  paid  in  60  days, 
a  special  commissioner  was  to  be  appointed, 
who  was  directed  to  rent  said  lots  at  public 
auction  upon  the  terms  therein  set  out;  and 
from  this  decree  the  said  Sarah  Jett  obtained 
this  appeaL 

The  first  error  assigned  by  appellant  ta  in 
the  action  of  the  court  In  overruling  the  de- 
murrer of  said  Sarah  Jett  to  the  bill  of  the 
plalntlfT;  but  as  no  ground  for  the  demurrer 
Is  assigned,  and  we  can  see  no  reason  why 
it  should  have  been  sustained,  we  must  re- 
gard it  as  properly  overruled  by  the  court 

The  next  error  assigned  is  that  the  court 
erred  in  ascertaining  the  amount  due  on  said 
note,  claiming  that.  If  It  was  proper  to  enter 
a  decree  therein  at  all,  said  amount  should 
have  been  ascertained  from  said  judgment 
as  a  basis.  It  will  be  perceived  that  the  judg- 
ment referred  to  in  this  assignment  of  error 
was  against  W.  P.  Jett  alone,  and  that  on  the 
joint  demurrer  of  said  W.  P.  Jett  and  Sarah 
Jett  the  blU  was  dismissed  as  to  W.  P.  Jett, 
and  after  the  dismissal  of  the  suit  as  to  W.  P. 
Jett  no  decree  was  asked  npon  the  judgment 
the  plaintiff  claimed  to  have  against  said  W. 
P.  Jett;  and  it  would  have  been  Improper  to 
have  ascertained  the  amount  due  from  Sarah 
Jett  on  said  note  from  said  judgment  against 
W.  P.  Jett  as  a  basis,  and  the  court  com- 
mitted no  error  In  ascertaining  said  amount 
from  said  note,  said  Sarah  Jett  being  no 


party  to  said  judgment,  which  was  recovered 
after  the  institution  of  this  suit 

It  Is  also  assigned  as  error  In  the  court  In 
decreeing  said  Sarah  Jett's  lands  to  be  rented 
before  first  exhausting  the  property  of  ber 
husband,  the  defendant  W.  P.  Jett  The 
note  upon  which  the  suit  was  predicated  was 
the  joint  and  several  note  of  the  husband  and 
wife,  and  the  amount  could  be  recovered 
from  either.  The  bill  alleges  that  the  prop- 
erty of  the  husband  was  small,  and  insuf- 
flcent  to  pay  the  plaintiff's  debt,  which  al- 
legation is  not  denied  by  the  answer,  and 
must  be  taken  as  true;  and  this  court  has 
held,  In  the  case  of  Hughes  v.  Hamilton,  19 
W.  Vau  367,  that  the  proceeding  in  a  court  of 
equity  by  bill  to  subject  the  separate  estate 
of  a  married  woman  to  the  payment  of  ber 
debts  is  in  the  nature  of  a  proceeding  la 
rem,  and  also  that  the  debt  of  a  general 
creditor  of  a  feme  covert  after  suit  brought 
by  such  creditor  to  subject  such  separate 
estate  to  the  payment  of  such  debt,  becomes 
a  quasi  lien,  at  least  upon  such  separate 
estate,  and  for  the  satisfaction  thereof.  So, 
also.  In  the  case  of  Dages  y.  1*6,  20  W.  Va. 
584,  this  coui-t  held  that  "the  separate  estate 
of  a  married  woman  Is  liable  for  any  simple 
contract  debt  which  she  would  be  liable  for 
If  she  were  a  feme  sole;  and  the  considera- 
tion for  said  debt  need  not  Inure  to  her  bene- 
fit or  that  of  her  separate  estate,  but  It  may 
inure  to  the  benefit  of  her  husband  or  any 
third  party,  or  it  may  be  a  mere  prejudice  to 
the  other  contracting  party";  and  In  the  case 
of  Camden  v.  Hlteshew,  23  W.  Va.  236,  It  was 
held  that  "the  debts  of  a  married  woman  for 
which  her  separate  estate  is  liable  are  such  as 
arise  out  of  any  transaction  out  of  wblch  a 
debt  would  have  arisen  if  she  had  beenafeme 
sole,  except  such  as  are  not  founded  on  a 
consideration."  Under  these  rulings  a  quasi 
lien  attached  upon  the  lands  of  said  Sarah 
Jett  at  the  institution  of  the  suit  and  we 
see  no  good  reason  why  her  land  could  not 
be  rented  for  the  payment  of  her  debt 

The  fourth  assignment  of  error  Is  that  tbe 
court  erred  in  not  finding,  under  the  plead- 
ings in  the  cause,  that  said  note  had  been 
wholly  paid  off  and  discharged,  and  hi  not 
dismissing  the  same,  with  costs.  It  la  tne 
that  the  defendant  Sarah  Jett  in  her  answer 
to  the  plaintiff's  bill,  claims  that  she,  at  tbe 
time  said  note  was  executed,  had  an  accoant 
against  said  John  O.  Bowen  for  9181.75,  and 
it  was  then  understood  and  agreed  between 
her  and  the  said  Bowen  that  her  account  wu 
to  be  credited  upon  said  note,  and  that  said 
W.  P.  Jett  afterwards  paid  to  said  J.  C. 
Bowen  the  difference  between  her  account 
and  said  note;  but  her  answer  was  replied 
to,  and  no  proof  was  taken  to  support  the 
allegations  of  her  answer,  so  that  we  cannot 
regard  this  assignment  of  error  as  well  taken. 

For  these  reasons  the  decree  complained  tt 
must  be  affirmed,  with  costs  and  damages. 
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(39  W.  Va.  601) 

JABRBTT  T.  GOODNOW  et  uL 

(8«|>reme  Conrt  of  Appeals  of  Weat  Virginia. 
Dec.  8,  1894.) 

BQCITT  —  PlBADI^O  —  D*PBXSB8    ATAII.ABLB  4T 

I<AW — Bale— Implied  Warradtt — Fkaud 
— Enjoikixo  Jddgub^it. 

1.  A  part7  entitled  to  plead  in  an  action  at 
law  the  defensea  specified  in  section  5,  c.  126, 
Code  1891,  need  not  plead  them  in  the  action, 
bat  may  avail  himself  of  them  in  equity  with- 
out any  excuse  for  not  using  them  at  law. 

2.  In  sales  of  personal  property  by  one  in 
possession,  there  is  an  impliea  warranty  of  good 
title. 

3.  One  selling  personal  property,  knowing 
be  haa  no  title,  and  concealing  that  fact  from 
the  purchaser,  is  liable  for  fraud. 

4.  Though  generally  inp'unction  does  not  He 
against  a  judgment  to  let  in  setoffs,  yet  it  will 
lie  where  tlie  judgment  creditor  is  insolvent. 

(Syllabus  by  the  Ck>nrt) 

Appeal  from  drcnit  court,  Tayl(»  county. 

Action  by  A.  M.  Jarrett  against  Jason  8. 
Goodnow  and  others  to  enjoin  the  collection 
of  a  Judgment  From  an  order  oremillng 
a  motion  to  dissolve  the  temporary  injunc- 
tion, and  allowing  an  amended  bill  to  be 
filed,  and  from  a  decree  for  plaintiff,  de- 
fendant Goodnow  appeals.     Affirmed. 

W.  R.  D.  Dent,  for  appellant  John  H. 
Holt,  for  appellees. 


BRANNON,  P.  Jarrett  gave  a  i>romlBsoiy 
note  to  Newlon,  which  Newlon  assigned  to 
Goodnow,  and  Goodnow  obtained  a  Judg- 
ment against  Jarrett  by  default  before  a 
justice,  and  Jarrett  obtained  an  injunction 
to  restrain  its  collection;  and  the  court  hav- 
lag  overruled  a  motion  to  dissolve  the  In- 
junction, and  allowed  an  amended  bill  to  be 
filed,  and  later  perpetuated  the  Injunction, 
Goodnow  appealed.  There  Is  not  a  single 
citation  of  authority  In  the  briefs  on  either 
Bide,  and  we  have  not  the  benefit  of  this 
help. 

One  of  the  grounds  on  which  the  injunc- 
tion rests  Is  that  the  note  on  which  the  Judg- 
ment was  recovered  was  given  for  an  engine, 
boiler,  and  burrs,  and  that  the  consideration 
has  wholly  failed,  inasmuch  as  Newlon  had 
conveyed  them  to  Durbln,  trustee,  to  secure 
Newlon '8  creditors.  Goodnow's  counsel,  In  an- 
swer to  this,  contends  that  this  defense  ought 
to  have  been  pleaded  at  law  to  defeat  the 
recovery  of  the  Judgment,  and  that  it  cannot 
be  made  the  subject  of  equity  Jurisdiction. 
This  position  la  not  tenable,  as  section  5, 
c  126,  Ck>de,  would  give  Jurisdiction  to  equi- 
ty on  the  three  grounds  of  failure  of  con- 
sideration, fraud  in  the  procurance  of  the 
note,  and  that  of  breach  of  warranty  of  title 
to  personal  property,  and  section  6  expressly 
gives  right  to  make  defense  at  law  or  omit 
that  and  go  to  equity,  as  the  debtor  prefers, 
wltliout  giving  any  excuse  for  not  defend- 
ing at  law.  Bias  v.  Vickers,  27  W.  Va.  456. 
Wtten  a  sale  at  chattels  Is  made,  then  la 


an  implied  warranty  of  good  title  by  the 
vendor,  where  the  goods  are  In  vendor's  pos- 
session. Bymside  v.  Burdett  15  W.  Va. 
702;  BenJ.  Sales  (6th  Ed.,  by  Bennett)  S  627 
et  seq.,  and  note  11.  p.  631;  full  note  to  Scott 
V.  Hix,  02  Am.  Dec.  460;  2  Kent,  Comm. 
478.  Some  old  English  text-books  lay  down 
that  there  Is  no  implied  warranty  of  title, 
but  Mr.  Benjamin  says  no  case  was  ever  so 
decided  there.  That  old  rule,  repugnant  to 
reason,  If  It  really  existed,  was  long  since 
"wellnlgh  eaten  away,"  as  Lord  Campbell 
well  said;  and  now  it  is  settled  in  England 
that  there  is  such  Implied  warranty,  and  it 
Is  universally  admitted  In  America.  But 
there  Is  no  implied  warranty  of  soundness 
or  quality  of  goods  sold.  Mason  v.  Chap- 
pell,  15  Grat  572;  BenJ.  Sales,  {  644,  and 
note  IB,  p.  640.  In  this  case  the  vendor,  at 
the  date  of  sale,  had  given  a  deed  of  trust 
on  the  property,  and  his  warranty  was  bro- 
ken at  once.  He  was  also  guilty  of  fraud 
In  the  sale.  BenJ.  Sales,  {  628  says,  "If  the 
vendor  knew  he  had  no  title,  and  ccmcealed 
that  fact  from  the  buyer,  he  would  be  lia- 
ble on  the  ground  of  fraud." 

A  second  ground  on  which  the  injunction 
rests  is  that  Newlon  once  sold  to  Jarrett  a 
house  and  lot,  with  general  warranty,  and 
that  a  lien  was  found  and  adjudged  to 
exist  against  the  property,  which  Jarrett  was 
compelled  to  pay,  and  did  pay,  long  after 
the  Judgment  and  Jarrett  asked  that  what 
he  paid  to  remove  this  lien  be  set  off  against 
the  Judgment  The  amount  of  this  lien  was 
ascertained  by  decree.  Equity  will  not  en- 
Join  a  Judgment  to  let  in  a  defense  pleada- 
ble in  the  action,  where  the  party  has  had 
opportunity  to  do  so,  unless  prevented  by 
fraud,  accident,  surprise,  or  some  adventi- 
tious circumstance  beyond  the  party's  con- 
troL  Shields  v.  McClung,  6  W.  Va.  79;  Hay- 
ner  v.  Price,  17  W.  Va.  623,  648.  And  as 
setoffs  may  be  pleaded  in  defense,  or  made 
the  subject  of  another  action,  equity  geni- 
ally win  not  enjoin  a  Judgment  to  let  them 
In.  But  it  will  do  so  where  the  party  owing 
them  is  insolvent  Beard  v.  Beard,  25  W. 
Va.  486;  McClellan  v.  Kinnalrd,  6  Grat  852; 
Marshall  v.  Cooper,  43  Md.  46;  Levy  v. 
Stelnbach,  Id.  212;  Lindsay  v.  Jackson,  2 
Paige,  581;  2  High,  InJ.  i  243.  The  blU  al- 
leged the  utter  insolvency  of  Newlon,  and 
the  answer  does  not  deny  It 

It  Is  assigned  as  error  that  the  process  on 
the  amended  bill  did  not  make  Goodnow  a 
party  to  It  It  contained  no  new  matter. 
It  only  repeats  the  original  bill,  and  made 
Durbln,  trustee,  a  party,  and  he  not  a  nec- 
essary party.  It  contained  nothing  agralnst 
Goodnow  not  in  the  orighial  bill,  and  it 
was  dismissed  as  to  the  trustee,  thus  leav- 
ing It  out  of  the  case,  in  a  legal  view,  as 
the  decree  can  be  predicated  on  the  origi- 
nal bill  alone.    We  affirm  order  and  decree^ 

DENT,  J.,  not  alttlns. 
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WELLS  et  al.  ▼.  GRAHAM  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,  1894.) 
Judgment— SciBS  Facias  to  Rbtitb — Pakties. 
An  assignee  of  a  judgment  cannot,  in 
his  own  namv,  maintain  a  writ  of  scire  facias 
to  revive  it. 
(Srllabns  b^  the  Court) 

Error  to  circuit  court,  Wirt  county. 

Scire  facias  by  S.  F.  WelU  and  William 
Beard  on  a  Judgment  against  R.  B.  Graham 
and  D.  H.  Bumgardner,  and  in  favor  of  C. 
S.  Evans,  by  whom  It  was  assigned  to  Wells 
and  Beard.  There  was  a  Judgment  dismiss- 
lug  tiie  scire  facias,  and  such  assignees  bring 
error.     Affirmed. 

Leonard  &■  Archer,  for  plaintiffs  in  error. 
R.  F.  Fleming,  for  defendants  in  error. 

BRANNON,  P.  A  writ  of  scire  facias  Is- 
sued from  the  circuit  court  of  Wirt  cotmty, 
reciting  that  C.  S.  Evans  had  recovered  a 
judgment  for  money  against  R.  B.  Graham 
and  D.  H.  Bumgardner,  and  that  Evans  liad 
assigned  it  to  S.  F.  Weils  and  William  Beard, 
and  citing  the  defendants  to  appear  and 
show  cause  why  Wells  and  Beard  should  not 
have  execution  on  the  judgment,  and,  upon 
demurrer  and  oyer  of  the  Judgment,  the 
court  dismissed  the  scire  facias,  being  of 
opinion  that  it  ought  to  have  been  brought 
In  the  name  of  the  personal  representative 
of  Evans,  deceased.  Under  our  law,  an  as- 
signment of  a  note.  Judgment,  or  other  chose 
In  action  does  not  pass  legal,  but  only  equi- 
table, title.  The  common  law  forbade  their 
assignment,  and  then  our  statute  legalized 
It,  and  gave  a  right  of  action  in  the  as- 
signee's name;  and  with  Judge  Carr,  in  Gar- 
land V.  Richeson,  4  Rand.  206,  if  it  were  an 
original  question,  I  would  bold  that  the  as- 
signee takes  legal  title,  but  it  is  firmly  set- 
tled otherwise  in  that  case  and  Clarke  ▼. 
Hogeman,  13  W.  Va.  718,  Tingle  v.  Fisher, 
SO  W.  Va.  498,  and  other  cases.  Therefore, 
unless  we  can  see  a  statute  to  otherwise  al- 
low, a  scire  facias  or  action  on  a  judgment 
must  be  in  the  name  of  the  plaintiff  in  the 
Judgment,  or  his  personal  representative,  be- 
cause there  is  the  legal  title.  It  is,  however, 
contended  that  section  4,  c.  127,  Code  1891, 
will  sustain  this  scire  facias,  as  it  enacts  that 
"in  any  stage  of  any  case  a  scire  facias  may 
be  sued  out  for  or  against  •  •  •  the 
assignee  or  beneficiary  party  to  show  cause 
why  the  suit  should  not  proceed  in  the  name 
of  him  or  them."  Tills  language  is  in  some 
respects  broad;  but  it  uses  the  words  "case" 
and  "suit,"  which  we  usually  Interpret  to 
mean  a  pending  suit,  and  I  think  an  inspec- 
tion of  other  sections  of  this  chapter  will 
strengthen  this  conclusion.  When  a  case 
baa  terminated  In  final  Judgment,  It  is  at  an 
end.  It  may  be  said  it  is  for  this  purpose 
•tUl  a  pending  case.  I  think  not.  Tbls 
would  be  straining  the  words  pretty   far. 


After  Judgment,  only  execution  remains  to 
be  done,  and  that  Is  action,  not  in  the  ac- 
tion, but  out  of  it  Except  for  section  10, 
c.  139,  Code,  we  might  with  more  readiness 
apply  section  4,  c.  127,  to  the  case;  but  as 
section  10,  c.  139,  relates  tn  terms  to  the 
revival  of  judgments,  we  must  go  by  It,  and 
not  the  other  provision.  It  provides  that  an 
action,  suit,  or  scire  facias  may  be  brought 
on  a  Judgment  It  does  not  give  right  to  an 
assignee  to  revive.  It  is  true,  it  does  not 
give  right  to  any  particular  person  to  use 
those  remedies  for  revival,  only  giving  such 
remedies;  but  I  mean  it  is  this  section  which 
gives  the  remedy  for  revival  of  a  Judgment, 
not  section  4,  c.  127.  Seeing  the  remedies 
given  for  revival  of  Judgments,  we  then 
appeal  to  the  common  law,  or  some  statute, 
if  to  be  found,  to  tell  us  who  shall  move  In 
those  remediea  The  common  law  tells  ua 
it  must  be  the  plaintiff  in  the  Judgment,  or 
his  personal  representative.  1  Black,  Judgm. 
8  488;  21  Am.  &  Eng.  Enc.  Law,  858.  There 
is  no  statute  allowing  an  assignee  of  a  Judg- 
ment to  sue  in  bis  own  name  by  action  or 
scire  facias.  Section  14,  c.  90,  Code,  en- 
ables "the  assignee  of  any  bond,  note,  ac- 
count or  writing  not  negotiable"  to  sue  in 
his  own  name,  but  does  not  Include  judg- 
ment This  is  a  circumstance  strong  against 
the  contention  of  the  appellants.  They  urge 
that  the  scire  facias  is  an  original  action. 
This  seems  not  to  be  so.  1  Black,  Judgm. 
{  482;  21  Am.  &  Eng.  Enc.  Law,  855.  It  It 
were,  they  could  not  use  it,  as  section  14,  c. 
09,  does  not  give  an  assignee  right  to  sue 
on  a  Judgment  in  his  own  name.  That  equi- 
ty allows  a  suit  by  assignee  argues  nothing, 
as  it  allows  suit  on  equitable  title.  This 
scire  facias  suggests  no  death  or  cause  of  re- 
rlval.  It  should  have  done  so,  if  the  plain- 
tiff is  dead,  as  the  Judgment  says  be  la, 
There  Is  no  Inconvenience  to  result  from  this 
holding,  as  execution  can  be  awarded  in  the 
name  of  the  plaintiff  in  the  Judgment  or  hi» 
representative,  which  name  the  assignee  has 
always  a  right  to  use,  even  beyond  the  con- 
trol of  that  party,  or,  if  preferable,  the  order 
of  award  of  execution  can  recite  that  it  la 
for  the  use  of  the  assignee.  Therefore^  W« 
affirm  the  Judgment 


(S9  W.  Va.  S3S) 

AROAND  REFINING  CO.  et  aL  t.  QUINN 
et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  24,  1894.) 

FBAODiimn  COKTSTAKOBS— Pbbfbkixobs— Cox- 

sxanoTioN  or  Statotb. 

L  Under  section  2  of  chapter  74  of  the 
Code  of  1891,  an  insolvent  debtor  cannot  prefer 
his  creditor  or  creditors  hf  a  deed  of  trust  form- 
ally executed  npon  his  real  estate  subsequent 
to  the  passage  of  said  act,  but  the  same  shall 
be  taken  and  held  to  be  made  for  the  benefit 
of  ail  the  creditors  of  such  debtor. 

2.  In  interpreting  a  statute,  it  siMold  be  bo 
construed  that,  if  it  can  be  prevented,  no 
clause,  sentence,  or  word  shall  be  superSuooa 
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or  Insignificant,  and  in  constming  a  proriao  or 
exception   contained   in   the   statute   the  aame 
role  ghoald  be  applied. 
(Syllabus  by  ithe  Court.) 

Appeal  from  circuit  court,  Marshall  county. 

Action  by  the  Argand  Beflnlng  Company 
and  others  against  C.  C.  Quinn  and  others  to 
act  aside  a  deed  of  trust  made  for  the  purpose 
of  giving  preference  to  creditors,  and  to  sub- 
ject the  real  and  personal  property  of  defend- 
ant Quinn  to  the  payment  of  his  debts.  From 
a  decree  declaring  the  deed  of  trust  void,  O. 
W.  Johnson's  Sons,  beneficiaries  thereunder, 
appeal.     AfOrmed. 

Ewing,  MelTln  &  Bwlng,  for  appellants. 
S.  G.  Smith,  White  &  Allen,  Simpson  &  Show- 
acre,  0.  O.  Newman,  and  3.  tk.  Paridnson,  for 
appellees. 

ENGLISH,  J.  On  the  20th  day  of  Febru- 
ary, 18M»  tlM  Aigand  Beflnlng  Company,  a 
corporation,  and  others,  claiming  to  be  cred- 
itors of  G.  C  Quinn,  filed  their  bill  in  equity 
in  the  circnit  court  of  Marshall  county,  alleg- 
ing that  on  the  24th  day  of  January,  1894, 
said  0.  G.  Quinn  waa  Indebted  to  said  com- 
pany in  the  snm  of  987.71,  and  alao  alleging 
that  said  defendant  was  Indebted  in  different 
amonnta  therein  specified  to  other  parties 
therein  named;  that  on  the  11th  day  of 
December,  1890  said  G.  G  Quinn  and  wifa 
conveyed  to  T.  J.  Parsons,  trustee,  the  south 
fractions  of  lots  127  and  128  in  the  dty  of 
MoundsyUIe,  In  said  county,  tx>  secure  the 
Home  Bnllding  A  Loan  Association  the  sum 
of  91,800;  that  on  the  13th  day  of  December, 
1890,  said  Quinn  ezecirted  to  Charles  0.  New- 
man, trustee,  a  deed  of  trust  purporting  to 
convey  the  same  real  estate  in  trust  to  secure 
three  notes  therein  described,  which  notes 
they  allege  have  been  paid  off  and  satisfied, 
with  the  exception  of  a  note  for  $300,  wlilch 
they  allege  Is  entitled  to  some  credits;  that 
on  the  29th  day  of  April,  1892,  the  said  C.  G. 
Quinn  and  wife  executed  to  the  said  T.  J. 
Parsons,  as  trustee,  another  deed  of  trust  on 
said  property,  to  secure  to  the  Home  Building 
&  Loan  Association  the  sum  of  |60O,  and  that 
on  the  24th  day  of  January,  1891,  said  Quinn 
and  wife  executed  to  George  B.  Peabody,  as 
trustee,  a  deed  at  trust  purporting  to  convey 
the  same  property,  and  also  everything  In 
the  store  room  and  warehouse  where  the  said 
Qnlnn  was  conducting  a  hardware  store  for 
the  sale  of  goods,  wares,  and  merchandise,  in 
the  said  dty  of  Momidsvllle,  purporting  to 
secure  to  George  W.  Johnson's  Sons  the  pay- 
ment of  a  note  for  $3,686.89,  dated  January 
22,  1894,  and  payable  six  months  after  date 
at  the  Bank  of  Wheeling;  that  the  goods, 
wares,  and  merchandise,  at  the  date  of  said 
last-mentioned  deed,  in  said  store,  had  been 
porchased  by  said  Qnlnn,  and  that  a  good 
many,  if  not  most,  of  the  debts  named  in  said 
bin  were  contracted  in  the  purchase  of  said 
goods,  and  that  the  said  Quinn  had  very  little 
other  personal  property,— only  a  few  articles 
of  household  and  kitchen  furniture,— and  that 
v.208.£.no.l6— 37 


he  did  not  own  any  other  real  estate  tlma  that 
above  mentioned;  that  at  the  time  of  the  exe- 
cution of  said  last-named  deed  of  trust  he  was 
unable  to  pay  his  debts,  and  was  utterly  In- 
solvent, and  that  his  property  was  not  and 
Is  not  sufflclent  to  pay  his  debts,  and  that 
said  last-named  deed  of  trust  was  a  convey- 
ance, transfer,  and  charge  made  by  an  in- 
solvent debtor  giving  or  attempting  to  give 
a  priority  or  preference  to  a  creditor  of  said 
insolvent  debtor,  Quinn,  which  provided  or 
attempted  to  provide  for  the  payment  of  a 
creditor  of  such  Insolvent  debtor  to  the  ex- 
clusion or  the  prejudice  of  the  plaintiffs  or 
otho'  creditors  of  the  said  C.  G.  Quinn;  and 
that  said  last-named  deed  of  trust  is  void  as 
to  such  priority,  or  preference,  or  payment, 
so  attempted  to  be  made,  and  that  the  same 
mnst  and  should  be  held  and  taken  to  be  a 
conveyance,  transfer,  or  charge  made  for  the 
b«ieflt  of  all  the  creditors  of  the  said  G.  G. 
Quinn,  and  that  all  the  estate,  property,  and 
assets  named  In  said  deed  of  trust  named  or 
referred  to  and  sought  to  be  conveyed  should 
be  applied  upon  the  debts  and  paid  to  the  cred- 
itors of  O.  C.  Quinn  pro  rata.  The  plalntifEs 
further  allege  that  said  G.  C.  Quinn  was  not, 
at  the  time  of  the  execution  of  the  said  deed 
of  trust,  indebted  to  the  said  George  W.  John- 
son's Sons  in  the  sum  named  In  said  deed  of 
trust,  and  that  the  same  was  fraudulent,  and 
made  to  hinder,  delay,  and  defraud  creditors, 
and  among  them  the  plaintiffs;  that  on  the 
25th  day  of  January,  1^4,  said  G.G.  Quinn  exe- 
cuted to  T.  J.  Parsons,  trustee,  another  deed 
of  trust,  pur|)ortlng  to  convey  the  same  real 
estate,  for  the  purpose  of  securing  to  the 
BeUalre  Stove  Company  a  note  dated  Janu- 
ary 10,  1894,  for  $438.81,  payable  one  year 
after  date;  that  said  deed  of  trust  was  made 
by  an  Insolvent  debtor,  Insolvent  at  the  time 
of  making  it,  giving  or  attempting  to  give  a 
priority  or  preference  to  the  creditor  therein 
named,  and  for  the  payment  of  the  debt  of 
said  Insolvent  debtor  to  the  exclusion  and 
prejudice  of  other  creditors  of  the  said  insol- 
vent debtor,  Quinn,  Including  the  plaintiffs, 
and  that  said  last-named  deed  of  trust  is  void 
as  to  such  priority,  at  attempted  priority,  or 
preference,  and  mnst  be  held  to  have  been 
made  for  the  benefit  of  all  the  creditors  of 
him,  the  said  Quinn,  to  whom  he  was  in- 
debted at  the  time  said  deed  was  given,  in- 
cluding the  plaintiffs,  and  should  be  so  ap- 
plied; that  on  the  26th  day  of  January,  1884^ 
the  said  C  O.  Qnlnn  and  wife  executed  to 
J.  A.  Ewing,  as  assignee  and  trustee,  a  deed 
of  trust  purporting  to  convey  the  same  prop- 
erty, real  and  personal,  togetiier  with  all  his 
po-sonal  proi>aty,  professedly  for  the  purpose 
of  securing  all  his  creditors;  and  plaintiffs 
further  allege  that  said  three  deeds  of  trust 
last  refored  to  are  parts  of  a  general  purpose 
and  design  on  the  part  of  said  Quinn  to  de- 
fraud his  creditors  generally,  and  that  they 
were  intended  to  delay,  hinder,  and  defraud 
his  creditors,  induding  the  plaintiffs.  And 
the  plaintiffs  prayed  that  an  account  be  taken. 
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ascertaining  the  liens  upon  said  property 
named  In  said  deed  of  trust,  together  wltb 
their  priorities;  that  the  deed  of  trust  of  th« 
24tb  of  January,  1S04,  be  decreed  null  and 
▼old,  and  that  it  be  set  aside,  or  that  the 
court  would  declare  It  to  be  taken  and  held  as 
a  conveyance  and  transfer  made  for  the  bene- 
fit of  all  the  creditors  of  the  said  C.  C.  Qulnn 
existing  at  the  time  it  was  made,  and  whose 
debts  are  not  paid;  that  all  said  property 
might  be  sold  under  the  direction  of  the  court, 
and  applied  to  the  payment  of  the  debts  of  the 
said  Qulnn  under  the  direction  and  decree  of 
the  court;  and  tor  the  appointment  of  a  re- 
ceiver. George  W.  Johnson's  Sons  filed  an 
answer  to  the  plaintiffs'  bill,  putting  In  issue 
all  of  the  material  allegations  of  the  plaintiffs' 
blU  as  to  the  deed  of  trust  executed  by  O.  C. 
Quinn  and  wife  to  George  B.  Peabody,  trustee, 
on  the  24th  day  of  January,  1894.  In  pur- 
suance of  a  decree  rendered  in  said  cause  on 
the  20th  day  of  February,  1894,  directing  T. 
J.  Parsons,  one  of  the  commissioners  of  the 
court,  to  ascertain  the  liens  and  their  priori- 
ties upon  the  property,  said  commissioner  re- 
turned and  filed  his  report,  ascertaining  there- 
in that  a  note  executed  by  C.  C.  Quinn,  dated 
January  24,  1894,  for  $3,696.89,  secured  by 
deed  of  trust  on  real  estate,  was  fifth  in  point 
of  priority;  and  the  plaintiffs  excepted  to  said 
report— First,  in  so  far  as  it  reported  said 
deed  of  trust  as  being  a  lien  prior  to  other 
debts,  and  also  so  far  as  It  gave  any  prefer- 
ence to  said  deed  of  trust  in  favor  of  tbe 
Bellaire  Stove  Works;  second,  in  so  far,  also, 
as  it  gave  or  attempted  to  give  the  Judgments 
named,  or  any  of  them,  preference;  third,  be- 
cause said  Johnson's  deed  of  trust  should 
have  been  reported  as  operating  as  a  graeral 
deed  of  trust  for  the  benefit  of  all  the  credit- 
ors, then  existing,  of  said  Quinn.  On  the 
aoth  day  of  March,  1894,  said  cause  was  heard 
upon  tbe  exception  to  said  commissioner's  re- 
IK>rt,  and  upon  consideration  thereof  the  court 
hxHA  that  said  deed  of  trust  to  George  B.  Pea- 
body,  trustee,  dated  the  24th  day  of  January, 
1894.  and  the  deed  of  trust  to  T.  J.  Parsons, 
trustee,  on  the  2C>tta  day  of  January,  1894, 
being  made  by  the  defendant  G.  C.  Quinn 
while  he  was  insolvent,  as  reported  by  the 
said  commissioner,  and  as  shown  by  the  tes- 
timony in  the  cause,  were  both  void  in  so  far 
as  they  secure  or  attempt  to  secure  tbe  debts 
respectively  therein  named,  and  that  they 
oi>erated  for  the  benefit  of  all  the  creditors 
of  the  aald  0.  C  Qulnn  at  the  time  of  the  said 
deeds  reqpectlvdy,  and  sustained  said  excep- 
tion; and  also  sustained  the  exception  of  the 
plaintiffs  to  such  debts  as  the  said  report 
states  bad  any  priority  by  reason  of  the 
Judgments  therein  named,  in  so  far  as  ap- 
plies to  tbe  distribution  of  the  funds  therein; 
and  also  ascertained  the  debts  owing  by  the 
defendant  Quinn  at  the  time  he  gave  each  of 
the  said  deeds  of  trust,  together  with  tbe 
priorities  thereof.  On  the  7th  day  of  April, 
1894,  the  cause  was  further  heard  upon  the 
report  of  O.  C.  Newman,  who  was  appointed 


by  the  court  receiver  to  collect  tbe  rents  and 
profits,  and  to  sell  the  real  estate  mentioned 
and  described  In  the  bill,  which  report  was 
confirmed,  and  said  receiver  was  directed  to 
disburse  the  proceeds  of  sale  then  In  his 
hands— First,  in  payment  of  state  and  county 
taxes,  $77.25;  second,  taxes  to  tbe  city  of 
Moundsville,  $110.90;  third,  to  the  Home 
Building  &  Loan  Association  of  Moundsville, 
$1,240.86,  with  Interest  fPom  the  28th  of 
March,  1894,  and  then  the  Marshall  County 
Bank,  on  J.  R.  and  J.  A.  Da^gs'  note,  $358.50, 
with  Interest  from  the  28tb  day  of  March, 
1894,  and  then  the  Home  Building  &  Loaa 
Association  of  Moundsville,  $499.64,  with  In- 
terest from  the  same  date,  and  any  of  the 
other  proceeds  of  said  sale  then  in  his  hands 
or  collected  by  him  among  the  other  creditors 
of  said  0.  0.  Quinn  whose  debts  had  been 
ascertained  In  this  cause  pro  rata.  And  from 
this  decree  the  said  George  W.  Johnson's 
Sons  applied  for  and  obtained  this  appeal. 

A  proper  determination  of  the  questions 
raised  by  the  exceptions  filed  to  said  commis- 
sioner's report  Involves  a  construction  of  that 
portion  of  section  2  of  chapter  74  of  the  Code 
which  reads  as  follows:  "Bvery  gift,  sale, 
conveyance,  assignment,  transfer  or  charge, 
made  by  an  Insolvent  debtor  to  a  trustee,  as- 
signed or  otherwise  giving  or  attempting  to 
give  a  priority  or  preference  to  a  creditor  or 
creditors  of  such  insolvent  debtor  or  which 
provides  or  attempts  to  provide  for  the  pay- 
ment in  whole  or  in  part  of  a  creditor  or 
creditors  of  such  insolvent  debtor,  to  the  ex- 
clusion or  prejudice  of  other  creditors,  shall 
be  void  as  to  such  priority,  preference  or 
payment  so  made  or  attempted  to  be  made, 
and  all  such  gifts,  sales,  conveyances,  assign- 
ments, transfers  and  charges  shall  b6  deemed 
void  as  to  such  priority,  preference  or  pay- 
ment, and  every  such  gift,  sale,  conveyance, 
assignment,  transfer  or  cbaiige  shall  b* 
deemed  taken  and  held  to  be  made  for  the 
benefit  of  all  the  creditors  of  such  debtor 
except  as  hereinafter  provided  and  all  the  es- 
tate, property  and  assets  grlven,  sold,  convey- 
ed, assigned,  transferred  or  charged  as  afore- 
said shall  be  applied  upon  the  debts  and  paid 
to  the  creditors  of  such  Insolvent  debtor  pro 
rata,  provided,  that  nothing  in  this  section 
contained  shall  be  taken  or  construed  t» 
change,  impair  or  affect  any  prior  lien,  pri- 
ority or  incumbrance  acquired  by  a  creditor 
on  the  real  estate  of  such  debtor  in  any  man- 
ner now  prescribed  by  law."  In  the  case  we 
are  considering,  a  deed  of  trust  was  executed 
on  the  24th  day  of  January,  1894.  on  certain 
real  and  personal  estate,  by  an  Insolvent 
debtor,  which,  if  held  to  be  a  good  and  valid 
lien,  would  be  to  the  exclusion  and  prejudice 
of  other  creditors.  Could  such  a  deed  ot 
trust  at  tbe  date  it  was  executed  by  an  in- 
solvent debtor  be  regarded  as  a  prior  lien? 
It  is  true  that,  at  the  time  the  clause  of  the 
statute  we  are  considering  was  enacted,  an 
insolvent  debtor  might  prefer  his  creditors; 
but  it  is  equally  true  that  after  the  passage 


Digitized  by 


Google 


v«.) 


A.RGAND  REFINING  CO.  •.  QUINN. 


679 


of  mid  clause  an  Insolvent  debtor  conid  not 
prefer  his  creditors.  This  deed  of  trust  was 
executed  several  years  after  the  passage  of 
said  section,  and,  It  is  conceded,  was  exe- 
cuted by  an  insolvent  debtor.  In  order  that 
this  deed  of  trust  should  fall  within  the  pro- 
tection of  the  proviso  contained  in  said  sec- 
tion, It  must  constitue  a  prior  lien,  priority, 
or  incumbrance  on  the  real  estate  therein 
described,  acqufared  in  the  manner  now  pre- 
scribed by  law.  Now,  while  it  is  true  that 
this  deed  of  trust  and  its  execution  may 
conform  to  the  statutory  requirements  in 
force  at  the  time  of  the  enactment  of  the 
clause  we  are  construing,  yet,  if  we  should 
bold  that  a  trust  executed  when  this  one  was, 
by  an  Insolvent  debtor,  created  a  prior  lien, 
priority,  or  incumbrance  on  the  real  estate 
therein  described,  it  would  be  equivalent  to 
holding  that  under  this  proviso  an  insolvent 
debtor  could  create  a  valid  lien  upon  his  real 
estate  and  prefer  his  creditors  as  If  no  change 
had  taken  place  in  the  law,  and  that  it  was 
not  the  intention  of  the  legislature  that  real 
estate  should  not  be  incumbered  by  its  in- 
solvent owner  giving  priority  or  preference  to 
such  creditors  as  be  might  select  When  we 
refer  to  that  portion  of  the  enacting  clause  of 
the  section  which  is  applicable  to  the  cir- 
cnmstanoes  of  this  case,  omitting  such  por^ 
tions  as  have  no  application,  it  reads:  "Every 
conveyance  made  by  an  Insolvent  debtor  to 
a  trustee,  giving  or  attempting  to  give  a 
priority  or  preference  to  a  creditor  or  cred- 
itors of  such  insolvent  debtor  or  which  pro- 
vides or  attempts  to  provide  for  the  pay- 
ment in  whole  or  In  part  of  a  creditor  or  cred- 
itors of  such  insolvent  debtor  to  the  exclu- 
sion or  prejudice  of  other  creditors  shall  be 
void  as  to  such  priority,"  etc.  The  language 
of  the  act  does  not  limit  the  conveyance  in- 
tended to  personal  estate,  but  says,  plainly, 
"every  conveyance  to  a  trustee  by  an  insol- 
▼mt  debtor";  and  this  cMiveyance  corre- 
sponds in  all  respects  to  the  requirements  of 
that  clanse,  which  stamp  It  as  entirely  Inef- 
fective to  create  a  prior  lien.  It  surely  was 
not  the  intention  of  the  lawmakers,  after 
using  this  plain  language  in  the  enacting 
clause,  to  follow  It  Immediately  with  a  pro- 
viso making  a  deed  of  trust  executed  by  an 
Insolvent  debtor  attempting  to  give  prefer- 
ence to  to  one  of  his  creditors  on  his  real 
estate  a  prior  lien  of  such  a  character  as  to 
be  unaffected  by  the  terms  of  said  enacting 
clause.  It  Is  true  a  deed  of  trust  was  one 
of  the  modes  by  which  an  insolvent  debtor 
could  prefer  one  or  more  of  his  creditors  at 
the  time  said  change  was  made  In  the  stat- 
ute, but  at  the  date  of  this  deed  of  trust  the 
law  was  changed  so  that  then  an  Insolvent 
debtor  could  not  execute  such  prior  lien.  In 
order  that  said  deed  of  trust  should  be  un- 
affected within  the  meaning  of  said  proviso, 
it  must  constitute  a  prior  lien.  Prior  liens 
tmdor  the  statute  might  be  created  or  ac- 
quired by  judgment  properly  docketed,  by  an 
Attachment  properly  levied,  by  mechanic's 


lien  recorded  as  required  by  statute,  etc, 
but  no  one  would  contend  that  any  of  these 
liens  were  entitled  to  priority  unless  they 
were  created  in  accordance  with  the  statute 
under  which  they  were  created.  On  the  24tli 
day  of  January,  1894,  C.  C.  Quinn  was  not 
competent  to  convey  his  property,  real  or  per- 
sonal, to  a  trustee,  and  thereby  create  a 
prior  Hen  in  favor  of  one  or  more  of  his 
creditors.  If  he  had  then  been  solvent,  he 
might  have  done  so,  because  a  deed  of  trust 
was  one  of  the  modes  prescribed  by  law  for 
creating  such  liens.  When  the  proviso  says 
that  "nothing  In  this  section  shall  be  taken 
or  construed  to  change.  Impair  or  affect  any 
prior  lien,  priority  or  incumbrance  acquired 
by  a  credits  on  the  real  estate  of  such  debtor 
in  any  manner  now  prescribed  by  law,"  it 
does  not  mean  or  intend  that  all  subsequent 
deeds  of  trust,  to  create  such  priorities,  and 
to  be  regarded  as  valid  prior  liens  on  real 
estate,  must  be  executed  in  conformity  to  the 
statute  existing  prior  to  said  change,  but 
must  be  construed  to  intend,  as  applied  to 
the  case  at  tmr,  that  a  trust,  being  a  manner 
in  which  such  liens  may  be  created,  must 
be  executed  by  a  competent  party,  and  in  ae- 
cordance  with  the  law  at  the  time  it  Is  exe- 
cuted, in  such  a  manner  as  to  create  a  lien. 
Were  it  otherwise,  an  Insolvent  man  could 
still  prefer  his  creditors  upon  his  real  estate, 
when  the  statute  reads  that  every  conveyance 
made  to  a  trustee  by  an  insolvent  debtor, 
giving  or  attempting  to  give  such  priority  to 
a  creditor,  shall  be  void  as  to  such  priority, 
etc.  At  the  common  law  a  debtor,  though 
insolvent,  could  convey  his  property  in  trust, 
and  prefer  his  creditor,  although  the  convey- 
ance transferred  the  entire  estate.  The  sta^ 
ute  under  consideration  was  intended  to 
change  that  law;  and  in  interpreting  that 
statute  it  should  be  so  construed  that,  If  It 
can  be  prevented,  no  clause,  sentence,  or 
word  shall  be  superfluous  or  Insignlflcanl 
See  Jackson  v.  Kittle,  34  W.  Va.  207,  12  S.  B. 
484.  And  it  seems  to  me  that  great  impor- 
tance should  be  attached  to  the  word  "con- 
veyance," as  used  in  this  statute,  in  arriving 
at  its  meaning  and  intention.  Black,  In  hta 
Iaw  Dictionary  (page  278),  defines  "convey- 
ance" 88  "the  transfer  of  the  tittle  of  land 
from  one  person  or  class  of  persons  to  an- 
other"; and  Sutherland  on  the  Oonstmction 
of  Statutes  (sections  247-263)  says:  "If  a 
statute  make  use  of  a  word  the  meaning  of 
which  is  established  at  common  law,  the 
common-law  meaning  shall  be  given  to  it* 
And,  applying  this  rule,  the  conclusion  is  ir- 
resistible that  It  was  intended  an  Insolvent 
debtor  should  not  prefer  a  creditor  by  lien 
upon  his  real  estate.  In  construing  the  pro- 
viso contained  in  said  section  the  same  rule 
must  be  applied.  It  reads:  "Provided  that 
nothing  in  this  section  shall  be  taken  or  con- 
strued to  change,  impair  or  affect  any  prior 
lien,  priority  or  Incumbrance  acquired  by  a 
credltcs:  on  the  real  estate  of  such  debtor  ta 
the  manser  now  prescribed  by  law."    It  i 
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possibly  be  that  tfats  proviso  was  inserted  to 
prevent  the  retrospective  action  of  the  sec- 
tion as  to  liens  existing  on  real  estate  at  tbe 
time  the  act  was  passed,  but  the  legislature 
must  be  presumed  to  have  known  what  the 
law  was  with  reference  to  these  Hens  at  that 
date;  and,  conceding  that  such  was  not  the 
intention  under  this  proviso,  it  will  be  per> 
ceived  that  the  thing  which  is  to  remain  nn- 
affected  by  the  terms  of  the  enacting  clause 
must  be  a  prior  lien,  priority,  at  incumbrance 
acquired  by  a  creditor  on  the  real  estate  of 
the  debtor  in  any  manner  now  prescribed  by 
law.  Where  a  deed  of  trust  was  the  manner 
In  which  the  lien  was  sought  to  be  created, 
aa  it  was  in  this  instance,  it  must  be  such  a 
deed  of  trust  as  complies  with  all  the  requi- 
sites necessary  to  create  a  prior  lien.  A 
deed  of  trust  prior  to  this  act  might  have 
been  made  by  an  insolvent  debtor,  and  have 
the  effect  of  giving  to  his  creditor  a  prior 
lien.  Subsequent  to  the  act,  in  order  to  cre- 
ate a  prior  lien  on  his  real  estate  in  behalf 
of  such  creditor,  the  debtor  must  have  l>een 
■olvent  at  tbe  time  it  was  executed.  The 
words  In  the  proviso,  "in  any  manner  now 
prescribed  by  law,"  as  I  construe  them,  mere- 
ly refer  to  the  mode  in  which  the  prior  lien 
was  created,  whether  by  trust  deed,  judg- 
ment, or  otherwise;  but.  In  order  that  such 
Uen  should  fall  within  the  exclusive  effect 
ot  said  proviso,  if  the  prior  lien  is  claimed 
by  reason  of  a  trust  deed  (as  in  this  case), 
It  must  appear  that  such  trust  deed  was  ex- 
ecuted, not  only  in  accordance  with  the  re- 
quirements of  the  statute,  but  by  a  compe- 
tent grantor.  And  for  these  reasons  the  de- 
cree complained  of  must  be  affirmed,  with 
eosts  and  damages. 


(39  W.  Ta.  616) 

THOMAS  V.  TOWN  OF  MASON. 

(Svpreme  Court  of  Appeals  of  West  Virginia. 

Nov.  24,  1894.) 

MjLXItAMVt  TO  CiTT  —  ESFOBCKMBNT  OF  CLAIM— 

Cars  or  Sick  Fbrsons— Ddtt  of  Citt. 

1.  Where  the  common  council  of  a  mnnid- 
pal  corporation  has  given  its  creditor  an  order 
on  its  treaaorer  for  the  payment  of  Ua  claim, 
and  then  refuses  to  pay  it  or  provide  for  its 
payment,  mandamns  is  the  creditor's  proper 
remedy,  and  he  is  not  required  to  first  reduce 
.bis  claim  to  judgment  by  one  of  the  ordinary 
actions  at  law, 

2.  When  there  la  an  epidemic  of  smallpox 
or  other  dangerous  contagions  disease  within 

.the  corporate  limits,  the  council  of  such  city, 
■  town,  or  village  has  power  to.  provide  for  the 
medical  treatment  ana  care  of  poor  persons  re- 
tiding  therein.  -  See  sections  28  and  43  of  chap- 
ter 47  of  the  Code.  And  when  it  has  power  to 
create  a  debt  it  can,  in  a  proper  case.  I>e  com- 
pelled by  mandamus  to  provide  funoa  for  its 
payment. 

3.  The  power  given  by  the  statnte  to  the 
State  and  local  boards  of  health  is  not,  in  such 
case,  exclusive. 

(SyUabni  by  the  (3onrt.) 

Krror  to  circuit  court.  Mason  county. 
Mandamus  proceedings  by  J.  D.  Thomaa 
against  the  town  of  Mason.    There  w<u  a 


Judgment  for  defendant  and  plain ttrr  brings 
error.     Reversed. 

O.  B.  Hogg,  for  plaintiff  la  error.  John  U. 
Myers,  for  defendant  in  error. 

HOLT,  J.  J.  D.  Thomas  had  a  claim  of 
$400  against  the  town  of  Mason,  and,  to 
compel  the  town  to  make  a  levy  for  its  pay- 
ment, he  obtained  an  alternative  writ  of  man- 
damus, which  I>eing  served,  the  defendant  oo 
the  1st  day  of  May,  1888,  in  the  county  court 
of  Mason  county,  appeared,  and  moved  to 
quash  and  dismiss  the  same;  and  tbe  mo- 
tion, being  argued,  was  sustained,  the  per- 
emptory writ  refused,  and  the  case  dis- 
missed, and  this  writ  of  error  was  allowed 
the  plaintiff,  Thomas. 

The  facta  averred  in  plalntUTs  petition 
and  tbe  alternative  writ  are  aa  follows: 
Tbe  town  of  Mason  provides  for  its  own 
poor,  and  therefore  is  not  required  to  jf&j 
any  poor  levies  assessed  by  the  county  court 
for  the  support  of  the  poor  outside  of  ita 
corporate  limits.  See  Code,  {  43,  c.  47.  It 
has  the  power,  and  it  is  Its  duty,  to  prevent 
Injury  or  annoyance  to  the  public  or  Indi- 
viduals from  anything  dangerous,  offensive, 
or  unwholesome.  See  Id.  i  28,  C.  47.  A 
smallpox  epidemic  is  such  dsjogerous  and  of- 
fensive thing.  On  and  before  the  18th  day 
of  July,  1892,  an  epidemic  of  smallpox  pre- 
vailed in  said  town,  among  its  residents. 
Dr.  D.  A.  Thomaa,  a  practicing  physician  of 
skill  and  experience,  was  employed  by  the 
town  to  treat  certain  poor  persons  for  small- 
pox, who  were  proper  residents  of  the  town. 
Under  such  contract  and  employment  the 
doctor  did  carefully,  faithfully,  and  sUUr 
fully  treat  such  persons  in  tbe  town  of  Ma- 
son (or  smallpox  dnring  the  month,  of  Joly, 
1892;  made  out  and  rendered  his  acooont 
therefor  to  the  common  council,  amounting 
to  $436.  By  compromise  and  agreement  the 
sum  waa  fixed  at  $400,  and  was  at  a  meet- 
ing of  the  common  council  on  tbe  IStb  day 
of  July,  1892,  audited  and  aUowed,  and  tbe 
council  caused  an  order  therefor,  in  due 
form  of  law,  payable  to  the  order  of  D.  A. 
Thomas,  to  be  delivered  -to  him,  dated  July 
.18, 1892,  and  signed  by  the  recorder,  and  ad- 
dressed to  tbe  treasurer  of  Uta  town  of  Ma- 
son. This  order  was  by  written  assignment 
on  tbe  back,  on  tbe  19tb  day  of  July,  1802, 
for  value,  assigned  and  delivered  by  D.  A. 
Thomas  to  plaimtUF,  J.  D.  Thomas,  of  which 
defendant  then  and  there  bad  notice.  On 
tbe  8d  day  at  April,  1893,  the  common  oouo- 
cU,  at  a  special  meeting,  entered  an  order 
that  the  said  allowance  and  order  be  set 
aside  and  held  for  naught  aad  refused  and 
still  refuses  to  pay  tbe  same,  or  to  levy  a 
tax  for  its  payment  The  plaintiff  preeenta 
an  order  dated  on  tbe  IStb  day  of  July,  1892, 
addressed  to  the  treasurer  of  the  town  of 
Mason,  directing  him  to  pay  to  tbe  order  of 
D.  A.  Thomas,  plaintiff's  assignor,  $400  (or 
■ervloes  in  smallpox  epidemic,  algned  by  tbe 
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recorder.  At  a  meettng  of  tbe  common 
comicll  of  tbe  town  of  Mason  on  that  day, 
plaintiff's  account,  to  the  extent  of  *400,  was 
audited,  allowed,  and  ordered  to  be  paid, 
and  the  order,  in  doe  form  of  law,  was  Is- 
sued, signed,  and  delivered. 

By  St  0.  99,  S  14,  the  assignee  of  this  non- 
negotiable  instrument  may  maintain  any  ac- 
tion in  his  own  name.  Such  orders,  signed 
by  the  proper  officers,  are  prima  faoie  bind- 
ing and  legal,  for  the  officers  will  be  pre- 
sumed to  hare  done  their  duty.  Such  or- 
ders make  a  prima  facie  cause  of  action. 
Impeachment  must  come  from  the  defend- 
ant See  Dill.  Mun.  Corp.  (4th  Ed.)  p.  566, 
(  502,  and  not«,  page  S62.  This  the  defend- 
ant undertakes  to  do,  and  says:  (1)  The 
town  of  Mason  has  no  authority,  express  or 
implied,  under  its  charter  or  by  general  law, 
to  leyy  a  tax  to  support  its  i>oor,  and  that  It 
most  be  clearly  made  to  appear  that  the  mu- 
nicipal corporation  has  such  power,  before 
it  will  be  ordered  to  make  the  levy  to  pay 
the  claim  demanded^  (2)  Mandamus,  In  the 
absence  of  a  statute  authorizing  it,  will  not 
lie  to  compel  a  levy  for  its  payment  before 
It  has  been  reduced  to  judgment  and  that 
we  have  no  such  statute.  Plaintiff,  in  his 
alternative  writ  and  petition,  says  that:  (1) 
The  town  of  Mason  has  such  power  to  sup- 
port its  poor,  and  in  point  of  fact  exercises 
it  and  by  reason  thereof  has  not  paid,  or 
been  required  to  pay,  any  poor  levies  as- 
sessed by  the  county  court  for  the  supx>ort 
of  the  poor  outside  of  Its  corporate  limits. 
(2)  That  this  debt  was  incurred  in  the  exer- 
cise of  the  power  conferred  and  the  duty  Im- 
posed by  section  28,  c.  47,  of  the  Code  (see 
Kd.  1S91,  p.  426),  "To  prevent  injury  or  an- 
noyance to  the  public  or  individuals  from 
anything  dangerous,  offensive,  or  unwhole- 
some." (3)  But  if  the  making  of  this  con- 
tract and  Incurring  this  debt  by  the  corpo- 
rate authorities  was  ultra  vires,— beyond 
their  power,— yet  tbe  contract  was  executed 
by  the  plaintiff;  and  his  time  devoted  to  the 
staying  of  the  spread  of  this  pestilence,  and 
this  dangerous  and  Irksome  labor  gone 
through,  cannot  be,  the  one  restored,  or  tbe 
other  recalled.  The  town  has  bad  his  pecul- 
iar skill  and  services,  and  he  cannot  now'  be 
placed  Id  statu  quo.  Therefore,  they  are,  in 
consideration  of  this  and  of  their  said  ex- 
emption, estopped  to  plead  the  want  of  pow- 
er to  contract  and  If  they  can  contract  they 
can  be  compelled  to  pay.  (4)  That  under 
our  statute  and  our  cases,  mandamus  may 
be  used  to  compel  the  levy  before  the  claim 
is  reduced  to  judgment,  because  our  statute 
regulating  the  proceedings  In  mandamus 
conforms  it  in  the  methods  of  making  up 
and  determining  Issues  of  law  and  of  fact,  to 
tbe  pleading  and  practice  In  an  ordinary  ac- 
tion at  law,  and  that  as  the  town  has  noth- 
ing that  can  be  taken  on  execution,  the  judg- 
ment is,  so  far  as  satlsfactiotn  and  fruition 
are  concerned,  a  vain  and  idle  thing,  leaving 
him  where  he  started,  with  the  burden  and 


delay  of  resorting  to  mandamus  as  lils  oaij 
remedy  to  compel  the  paymoit  of  his  debt 
Something  not  disputed  or  denied  would  b« 
established  by  the  judgment,— that  Is  all. 

The  writ  of  mandamus  is  as  old  as  Ieg&' 
memory,  and  has  not  fallen  into  desuetude 
anywhere.  It  is  now  largely  regulated  by 
statute,  and  It  is  the  common-law  mode  of 
compelling  specific  performance  of  duties  of 
a  public  or  quasi  public  nature,  and  dutiet 
in  other  cases  where  the  law  has  established 
no  specific  remedy,  and  in  justice  there 
should  be  ona  See  High,  Bxtr.  Rem.  (2d 
£d.)  H  1,  2.  And  where  our  two  methods 
of  procedure,  at  common  law  and  in  equity, 
have  been  blended  into  one,  with  the  rights 
still  distinct,— but.  In  case  of  conflict,  equity 
furnishing  the  rule,— the  writ  of  mandamus 
has  quite  a  large  and  extended  ancillary  and 
supplementary  use,  in  the  nature  of  a  manda- 
tory injunction  In  aid  of  legal  proceedings 
in  generaL  For  its  character  and  use,  see 
Dew  V.  Judges  (1808)  3  Hen.  &  M.  1;  Runkd 
V.  WinemillOT  a799)  4  Har.  &  McH.  428; 
Dane  v.  Derby  (1866)  54  Me.  96,  89  Am.  Dee. 
722,  728,  monographic  note;  Coy  v.  City 
Council  (1864)  17  Iowa,  1,  85  Am.  Dec.  639, 
544,  note;  Ray  v.  Wilson  (1892)  29  Fla.  342, 
10  S.  B.  613,  and  14  Lawy.  Rep.  Ann.  773, 
and  not&  Our  statute  (chapter  100)  rega- 
lating  proceedings  In  mandamus  treats  the 
writ  as  an  ordinary  action  at  law.  The  pro- 
ceedings proceed  as  In  an  ordinary  common- 
law  suit,  till  the  parties  are  at  issue  in  fact 
or  In  law;  then  these  are  tried  as  in  an  .ac- 
tion at  law  between  parties.  Fisher  v.  City 
of  Charleston,  17  W.  Va.  595;  Fisher  v. 
Mayor,  etc..  Id.  628;  Hutch.  Treat  p.  899, 
f  1272  et  seq.;  2  Bart  Law  Pr.  (2d  Bd.) 
p.  1203,  i  291  et  seq.  It  is  the  modem  com- 
mon-law mandatory  injunction,  with  a  ten- 
dency in  our  day,  both  at  home  and  abroad, 
to  widen  rather  than  contract  as  the  dis- 
charge of  the  very  duty  or  obligation  is  gen- 
erally more  satisfactory  than  damages  for 
Its  breach.  See  2  DUl.  Mun.  Corp.  (4tb  Bd.) 
(  826  et  seq.;   Id.  {  8Sla. 

Has  the  town  of  Mason  power  to  provids 
for  Its  own  poor?  It  has  no  such  power, 
according  to  Wells  v.  Town  of  Mason,  23  W. 
Va.  466.  Section  43  of  chapter  47  of  the 
Code  says  the  inhabitants  of  a  town  which 
provides  for  its  own  poor  shall  not  be  re- 
quired to  pay  any  levies  assessed  by  the 
county  conrt  for  the  support  of  the  poor  out- 
side of  said  o(ni>orate  limits,  and  section  82 
says  indirectly  that  the  male  resident  of  the 
town,  if  a  pauper,  shall  not  be  required  to 
work  the  roads  and  streets  of  the  town;  but 
there  is  no  statute  imposing  the  duty  on 
the  town,  or  directly  exempting  the  inhabit 
ants  from  the  payment  of  county  i>oor  ratea 
But  the  power  to  relieve  tbe  indigent  sick 
in  times  of  epidemic  disease  is  Inherent  t» 
every  municipal  corporation,  upon  the  grounf 
of  self -protection,  if  upon  no  higher  ground; 
and,  as  tbe  question  is  here  presented,  tbe 
town  of  Mason  did  provide  for  Its  own  p*«r 
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wtthln  its  c«Hrporate  limita,  and  taxpayers 
were  therebj'  relieved  from  tbe  payment  of 
ootmty  taxes  for  such  purpose;  bnt  -whether 
they  were  relieved  or  not,  or.  If  relieved,  It 
-was  without  authority  of  law,  is,  in  my  opin- 
ion. Immaterial  to  the  decision  of  this  case, 
for  there  Is  nothing  in  the  law  to  forbid  their 
providing  for  their  own  poor  in  such  emer- 
srency,  and,  as  a  concession,  they  did  so  pro- 
Tide.  I  can  see  no  reason  why  this  case, 
as  made  by  plaintiff's  petition  and  writ  (and 
by  that,  and  that  alone,  on  this  motion,  the 
case  must  stand  or  fall),  does  not  come  with- 
in the  provision  of  sections  28  and  29  of 
chapter  47  of  the  Code;  for  section  28  ex- 
pressly confers  upon  the  town  council,  and 
Imposes  on  It,  the  duty  to  take  care  to  prevent 
Injury  or  annoyance  to  the  public  or  individ- 
uals from  anything  dangerous,  offensive,  or 
unwholesome, and  section  2Si  says  itshall  have 
power  to  make  and  pass  all  needful  orders, 
by-laws,  ordinances,  resolutions,  rules,  and 
regulations  not  contrary  to  the  constltntlon 
and  laws  of  this  state.  This  petition  says 
that  smallpox  is  loathsome  and  contagious; 
that  It  prevailed  in  this  town,  among  the 
indigent  and  others,  as  an  epidemic,  to  the 
great  damage  and  injury  of  the  people  of  the 
town,  and  annoyance  of  the  public  in  gen- 
eral What  Is  it,  that  we  can  take  Judicial 
notice  of,  that  enables  us  to  qualify  or  con- 
tradict these  averments?  They  bring  tbe 
ease  within  the  letter  and  the  spirit  of  this 
law,  no  matter  what  other  agencies  may 
have  duties  to  perform  in  such  cases,  such 
as  the  county  court  See  section  26,  c.  39 
("The  State  and  Local  Boards  of  Health"). 
See  chapter  150,  p.  92,  Ck>de  1891.  There- 
fore, they  could  create  the  debt  Under  tbe 
law,  they  are  under  obligation  to  provide 
the  means  of  payment  and  tbe  corporation 
can  only  do  that  out  of  taxes  levied  or  to 
be  levied;  and  that  in  a  proper  case,  the 
corporation  can  be  compelled  to  do.  Code, 
C  47,  i  30;  Merrill,  Mand.  1 129. 

As  we  have  already  seen,  this  municipal 
eorporation  is,  by  the  general  law,  invested 
with  express  power  to  prevent  injury  to  the 
health  of  the  public  generally,  and  to  its 
Individual  inhabitants.  This  is  said  to  be 
one  of  the  chief  purposes  of  local  town  gov- 
ernment and  reasonable  by-laws  In  relation 
thereto  have  always  been  sustained  as  with- 
in the  Individual  authority  of  such  corpora- 
tions to  ordain.  1  Dill.  Mun.  Corp.  (4th  Ed.) 
I  369  et  seq.,  and  notes.  This  is  said  to  be 
<nie  of  the  most  important  functions  of  a 
municipal  conraration,  and,  when  not  ex- 
pressly given,  is  conferred  by  implicatioa 
upon  all  governing  municipal  boards,  as  a 
part  of  the  police  power  of  the  state,  dele- 
gated to  them  by  the  legislature,  and  in  this 
state  expressly  given  to  enable  them  to  carry 
Into  effect  the  so-enumerated  powers;  and 
to  that  end  "the  council  shall  have  power  to 
make  and  pass  all  needful  orders,  by-laws, 
ordinances,  resolutions,  rules  and  regulations 
not  contrazy  to  the  constitution  and  laws  of 


this  ■tate,"— and  mrdy  to  do  what  was  done 
In  this  case  is  not  contrary  to  our  constitution 
and  laws.  Section  29,  c.  47,  of  tbe  Code.  See 
2  Beach,  Mun.  Corp.  {  9S3;  State  v.  Wordin 
(1888)  56  Conn.  216,  226,  14  AQ.  SOL  And 
the  establishment  of  onr  state  and  local 
boards  of  health  Is  not  to  be  regarded  aa  de- 
tracting from  the  general  powers  of  mnnlc- 
ipal  government  unless  such  legislative  in- 
tent clearly  appears.  2  Beach,  Mun.  Corp. 
{  989;  Hart  v.  Mayor  of  Albany,  3  Paige, 
213;  Kennedy  ▼.  Phdps,  10  La.  Ann.  227. 
Under  such  circumstances,  it  is  not  neces- 
sary to  discuss  the  doctrine  of  the  defendant's 
being  estopped  to  plead  ultra  vires,  on  the 
ground  that  the  contract  is  executed  on  the 
part  of  plaintiff,  and  that  such  a  plea  would 
defeat  the  ends  of  Justice,  and  constitute  in  it- 
self a  legal  wrong;  for,  as  we  have  Just  seen, 
what  was  done  in  this  case  was  clearly  with- 
in the  general  scope  of  their  authority,  as  ex- 
pressly given,  and  the  right  to  rescind  the  or- 
der after  plaintiff's  right  had  vested  can  In 
this  case  only  be  determined  on  tbe  Issues  of 
fact  As  they  now  appear,  the  common 
council  attempted  to  rescind  it  without  cause. 
See  1  Dill.  Mun.  Corp.  S  290. 

Again,  It  is  said  that  plaintlfCa  applicatloa 
for  this  writ  is  premature;  he  must  first  re- 
duce his  claim  to  Judgment  and  then  apply; 
and  It  is  added,  on  behalf  of  defendant 
"When  he  sues  at  law  we  will  meet  him  on 
the  merits,  and  show  that  the  facts  alleged 
are  not  true,  and  that  his  claim  ia  without 
merit"  But  the  answer  to  that  is,  this  writ 
and  petition  must  be  taken  at  their  face 
value,  and  the  facts  allied  therein  as  true; 
and  among  them  we  find  the  averment  that 
there  Is  no  money  in  the  treasury  of  tbe 
town  to  pay  this  claim,  and  the  town  refuses 
to  pay,  or  to  lay  a  levy  for  that  purpose,  or 
In  any  way  to  provide  for  Its  payment  Up- 
on principle,  why  sue  in  assumpsit?  An  ordi- 
nary suit  at  law,  ending  In  an  ordinary  Judg- 
ment would  bring  him  no  nearer  fruition 
than  when  he  commenced.  In  this  case, 
where  no  facts  are  in  dispute,  such  a  suit 
would  be  a  vain  and  idle  thing,  with  man- 
damus still  to  be  brought  as  his  only  means 
of  compelling  payment;  for  this  municipal 
corporation  is  possessed  of  nothing  tangible, 
—nothing  subject  to  levy.  His  right  is  an- 
dlsputed.  In  onr  view  of  tbe  law,  but  tbia 
action  of  assumpsit  would  leave  Its  violation 
Just  as  far  from  being  redressed  as  when  he 
put  that  remedy  in  motion,  when  to  this  rem- 
edy be  must  come  at  last  as  bis  only  means 
of  obtaining  satisfaction,— a  remedy  with  all 
tbe  Judicial  methods  of  making  up  and  try- 
ing all  Issues  at  law  and  fact  There  la  no 
reason,  and  there  can  be  none,  which  does 
not  Impliedly  involve  a  flat  contradiction  of 
one  or  more  facts  which  have  been  accepted 
as  tme.  In  this  day,  therefore,  the  plaintiff 
should  not  be  sent  this  long  way  round  to 
reach  a  point  nearly  and  directly  In  view. 
Nor  does  the  case  of  Johnson  v.  Tovra  of 
Alderaon,  33  W.  Vo.  473,  10  &  K.  816,  as  I 
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read  It,  so  hold.  That  case  went  upon  the 
ground  that  the  order  or  certificate  was 
made  payable  out  of  taxes  of  a  fiscal  year 
subsequent  to  the  year  in  which  the  contract 
was  made  and  the  work  was  done,  and  out 
of  the  taxes  of  which  year  the  plaintiff  was 
to  be  paid.  The  certificates  were  void,  and 
not  binding  on  either  party,  because  the 
agreement  to  take  them  was  ultra  ylres. 
There  the  suit  was  on  the  acconnt,  and  not 
upon  the  order  of  the  town  council,  and  did 
not  come  within  the  doctrine  announced  In 
the  case  of  Ratllff  v.  Oonnty  Court,  33  W. 
Va.  94,  10  S.  B.  28.  See,  also,  Canby  v. 
Board,  19  W.  Va.  93;  2  DHL  Mun.  Corp.  (4th 
Ed.)  S  849  et  seq.;  Gardner  ▼.  Haney,  86  Ind. 
17.  These  cases  rule  this  case,  and  show  that 
if  the  order  In  this  case  Is  a  subsisting  lia- 
bility against  this  municipal  corporation,  and 
It  refuses  to  pay,  or  provide  funds  for  Its 
payment,  then  the  remedy  may  be  by  man- 
damus to  compel  It  to  levy,  or  In  some  way 
provide  a  fund  for  Its  payment.  With  this 
view  of  the  law,  the  Judgment  complained  of 
must  be  reversed,  and  the  case  be  remanded 
for  further  proceedings. 


£39  W.  Va.  B21) 

CODRSON  et  aL  v.  PARKER  et  al. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 
Not.  24,  1894.) 

AintMoataHT  OF  Plsasino — Action  aoaihst  Firt- 

NSR8  —  AUiEQATION  AS  TO  FaRTNKBSHIP  —  Soit- 

PLDSAOB  —  Attachment    Affidavit  —  Buffi- 

CIBNOT. 

1.  A  variance  between  the  writ  and  declara- 
tion may  be  amended  at  any  time  before  judg- 
ment if  Bnbetantial  inatiee  may  be  done  Uiere- 

by. 

2.  At  common  lew,  partners  cannot  be  sued 
otherwise  than  in  their  individual  names,  and 
the  allegation  of  a' partnership  name  is  merely 
for  the  purpose  of  identification,  and  descrip- 
tion is  immaterial,  and  need  not  b«  proven,  and 
hence  the  unnecessary  use  of  it  may  be  regard- 
ed as  merely  surplusage. 

3.  "At  least,^'  naed  in  an  afildavit  for  an 
attachment,  is  synonymons  with,  and  fairly 
equivalent  to,  the  phrase  "at  the  least,"  as 
nsed  In  the  statute  relating  to  such  affidavits. 

(Syllabus  by  the  Court) 

Error  to  drcutt  court,  l^ler  county. 

Action  by  Courson  &  Hannan  against  Par- 
ker &  Wallace.  There  was  a  judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Robert  McEldowney,  for  plaintiffs  in  error. 
Basil  T.  Bowers,  for  defendants  In  error. 

DENT,  3.  h.  W.  Courson  and  Morris  H. 
Hannan,  partners  as  Courson  &  Hannan,  In- 
stituted an  action  of  assumpsit  on  the  16th 
day  of  September,  1892,  in  the  drcnit  court 
of  Tyler  county,  against  Y.  U.  Parker  and 
R.  W.  Wallace.  Summons  was  served  on  the 
defendants  personally.  On  the  same  day  an 
affidavit  was  filed  for  an  attachment.  In 
which  the  defendants  were  styled  "Partners, 
as  Parker  &  Wallace,"  but  the  attachment 


was  Issued  against  them  Indlvldnally.  At 
the  October  rules,  1892,  the  plaintiffs  filed 
their  declaration  against  the  defendants.  In 
which  they  style  them  "Partners,  as  Parker 
&  Wallace."  At  the  same  rules,  defendants 
appear,  and  file  two  pleas  In  abatement,— 
the  first  to  the  action  denying  the  partner- 
ship, and  setting  out  that  there  was  such 
a  firm  as  Parker  &  Wallace,  composed  of 
M.  C.  Parker  and  R.  W.  Wallace,  M.  C. 
Parker  being  the  wife  of  Y.  IJ.  Parker, 
and  a  resident  of  the  city  of  Pittsburgh, 
state  of  Pennslyvanla;  the  other,  to  the 
attachment  setting  up  the  same  matters. 
Issue  was  Joined  and  tried  on  the  first  of 
these  pleas,  and  resulted  in  a  verdict  for  the 
plaintiffs,  which  the  court  set  aside  for  some 
reason  not  disclosed  in  the  record.  Without 
proceeding  fiuther  with  this  Issue,  the  plain- 
tiffs, at  the  February  rules.  1893,  filed  an 
amended  declaration  corresponding  with  the 
original  writ,  and  simply  omitting  therein  to 
style  the  defendants  "Partners,  as  Parker  Sc 
Wallace."  Order  of  publication  against  and 
personal  service  were  had  on  the  defendants 
to  answer  this  declaration.  At  the  August 
term  of  court,  the  defendants  appeared,  and 
demurred  to  the  declaration,  which  was  over- 
mled.  The  defendants  pleaded  non  assump- 
sit, and  tendered  notice  of  recoupment.  The 
court,  deeming  the  issue  on  the  plea  of  abate- 
ment no  longer  material,  by  reason  of  the 
amended  declaration,  set  aside  and  gave 
Judgment  against  the  plaintiffs  for  the  costs 
Incurred  by  reason  thereof.  On  the  issue 
Joined,  the  Jury  found  a  verdict  for  the 
plaintiffs,  and  assessed  their  damages  at 
$2,544.  A  motion  to  set  aside  the  verdict 
was  overruled,  and  judgment  entered  for  the 
plaintiffs.  The  plea  In  abat^tnent  and  mo- 
tion to  quash  the  attachment  were  overruled, 
and  an  order  entered  In  favor  of  plaintiffs 
against  the  attached  property.  The  defend- 
ants Insisted  on  the  following  errors:  (1) 
That  the  amended  declaration  was  Improp- 
erly filed;  (2)  that  the  affidavit  for  the  at- 
tachment and  the  attachment  were  not 
quashed. 

The  only  reason  given  to  stistaln  tbe  first 
proposition  is  that,  the  first  declaration  hav- 
ing described  the  defendants  "Partners,  as 
Parker  &  Wallace,"  the  plaintiffs  had  no  rigbt 
to  file  a  new  declaration  against  them  as  ln> 
dlvlduals  without  dismissing  their  first  and 
bringing  a  new  and  independent  suit  With- 
out deciding  whether  it  was  necessary  or 
material  for  the  plaintiffs  to  do  so  or  not, 
it  is  sufficient  to  say  they  had  a  perfect  right 
by  amendment  to  correct  any  variance  be- 
tween the  declaration  and  the  writ  at  any 
time  before  trial.  Code,  a  125,  <{  12,  IS. 
All  they  did  do  in  this  case  was  to  make  the 
original  writ  and  declaration  correspond, 
and,  as  a  matter  of  course,  the  amended 
declaration  superseded  the  original,  and  the 
pleas  filed  thereto,  except  In  so  far  as  they 
might  be  proper  under  the  amended  declara- 
tion. 
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Two  reasons  are  glren  why  the  affidavit 
and  attachment  ahonld  be  quashed:  (1)  Be- 
cause the  defendants  are  styled  "Partners,  as 
Parker  &  Wallace";  and  (2)  because  the 
words  "at  least"  are  used,  instead  of  the 
words  "at  the  least"  The  common-law  rule 
Is  that  a  partnership  name  is  a  mere  matter 
of  description  and  Identification,  and  is  not 
an  Indispensable  requisite  to  the  existence  of 
a  partnership,  and,  when  used,  only  raises  a 
disputable  presumption.  The  conception  of 
a  partnership  at  common  law  is  that  it  is 
not  a  thing  in  any  way  distinct  from  the 
members  composing  it  A  different  rule  pre> 
▼ails  in  courts  of  equity,  where  the  part- 
nership is  sometimes  regarded  as  baring  a 
separate  existence  or  entity.  17  Am.  &  Bng. 
Enc.  Law,  912,  918.  "All  contracts  with  part- 
ners are  Joint  and  several,  and  every  partner 
Is  liable  to  pay  the  whole,  and  in  what  pro- 
portion the  others  are  contributors  is  a  mat- 
ter merely  among  themselves.  The  plaintiff 
may,  however,  bring  his  action  against  one, 
but  he  may  compel,  by  a  plea  in  abatement, 
the  plaintiff  to  Join  them;  but  if  one  partner 
is  out  of  the  kingdom,  and  not  amenable  to 
the  process  of  the  court,  the  plaintiff  may 
proceed  singly  against  the  other."  2  Tuck. 
BL  Comm.  141;  1  Wils.  7;  Brown  v.  Belcher, 
1  Wash.  (Va.)  9.  Partners  must  be  sued  in 
their  individual,  and  cannot  be  sued  in  their 
partnership,  names.  Story,  Partn.  {  241,  note 
2.  "An  allegation  that  partners  did  business 
under  a  stated  name  is  immaterial  and  need 
not  be  proved."  Stickney  v.  Smith,  6  Minn. 
486  (Gil.  390).  It  being  shown  that  the  de- 
fendants were  partners  or  Jointly  liable  Is 
sufficient,  and  the  name,  whether  any  or  not, 
under  which  they  were  doing  business,  is  im- 
material, and  need  not  be  alleged  or  proven. 
Hence  we  conclude  that  the  use  of  the  words 
"Partners,  as  Parker  &  Wallace,"  or  "Wal- 
lace &  Parker,"  In  the  affidavit  and  sheriff's 
return,  were  Immaterial,  and  must  be  treated 
as  mere  surplusage,  the  defendants  being 
fully  identified  without  them. 

The  further  question  is  presented  wheth- 
er the  words  "at  least,"  as  used  In  the  affi- 
davit, can  be  regarded  under  the  recent  de- 
cisions of  this  court  as  equivalent  to  the 
words  "at  the  least,"  as  used  in  the  statute. 
If  we  literally  follow  the  opinion  of  the  ma- 
jority of  this  court,  as  expressed  by  Judge 
Holt  in  the  case  of  Altmeyer  T.  Gaulfield,  37 
W.  Va.  847,  17  S.  E.  409,  and  confirmed  after 
more  mature  consideration  in  the  opinion  in 
the  case  of  Grim  v.  Harmon,  88  W.  Va.  696, 
18  S.  E.  753,  we  can  reach  but  one  conclusion, 
and  that  is  that  the  affidavit  is  defective, 
and  should  be  quashed.  In  the  case  of  Alt- 
meyer V.  Caulfleld,  on  page  849,  37  W.  Va., 
and  page  409,  17  S.  B.,  the  Judge  says  that 
"the  best  rule  to  arrive  at  the  meaning  of 
the  statute  as  amended  Is  to  abide  by  the 
words  the  lawmaker  has  used,  so  that  no 
clause,  sentence,  or  word  shall  be  superfiuous, 
void,  or  Insignificant."  And  in  the  case  of 
Crim  V.  Harmon,  38  W.  Va  599,  18  S.  B. 


7S8,  he  says:  "The  history  of  the  statute 
forbids  any  such  loose  construction.  The 
formula  for  the  affidavit  is  the  result  of  sev- 
enty-five years  of  legislative  consideration, 
passing  through  three  revlsals,— that  of  1819, 
1849,  and  1868;  and  it  has  brought  together 
and  methodized,  shortened,  and  simplified, 
until  that  part  has  no  superfiuous  or  unmean- 
ing words  in  It"  To  hold  that  the  expres- 
sion "at  least,"  as  used  In  this  affidavit.  Is 
equivalent  to  the  expression  "at  the  least" 
as  used  in  the  statute,  Is  to  render  the  word 
"the"  insignificant,  superfluous,  and  unmean- 
ing, and  therefore  positively  and  directly 
contravene  the  opinion  of  the  court  before 
quoted.  Hence,  to  strictly  follow  the  verbi- 
age of  these  decisions,  there  is  nothing  for 
the  court  to  do  but  to  quash  the  affidavit  and 
attachment  Yet  the  word  "the,"  to  carry 
these  decisions  to  their  legitimate  result,  in 
disregard  of  the  language  used,  has  no 
meaning,  nor  can  it  be  given  any,  but  la  In- 
significant, superfiuous,  and  void.  If  the 
statute  is  construed  in  accordance  with  the 
dissenting  opinion  in  the  case  of  Altmeyer 
V.  Caulfleld,  supra,  which  is  to  the  following 
effect  to  wit:  That  the  affiant.  In  stating 
the  amount,  should  state  It  at  the  least  sum 
he  was  Justly  entitled  to  recover,  and  it  was 
no  more  necessary  to  use  the  words  "at  the 
least"  In  the  affidavit  than  to  use  the  word 
"amount,"  but  the  two  should  be  construed 
as  one  word,  descriptive  of  the  sum  to  be 
stated,— the  word  "the"  is  given  a  meaning, 
and  no  word  in  the  statute  is  rendered  super- 
fluous, Insignificant  or  unmeaning,  although 
it  Is  made  unnecessary  to  express  them  in 
haec  verba  in  the  affidavit  To  change  the 
statute  BO  as  to  make  it  read  "stating  the 
nature  of  the  plaintilTs  claim,  and  the 
amount  at  least  which  the  affiant  believes 
the  plaintiff  Is  Justly  entitled  to  recover," 
makes  quite  a  differmce  from  stating  "the 
amount  at  the  least"  which  affiant  believes 
the  plaintiff  is  entitled  to  recover,  in  my 
<q;>inlon.  In  one  case  it  means  that  the  affi- 
ant must  state  the  amount  to  be  at  least 
such  a  sum.  In  the  other  case  It  means  that 
the  amount  stated  must  be  the  least  sum 
the  affiant  believes  the  plaintiff  Is  Justly  en- 
titled to  recover.  One  deals  with  the  man- 
ner; the  other,  with  the  snlMtance;  and  yet 
In  legal  effect,  they  amount  to  the  same 
things.  To  make  affidavit  "that  the  plain- 
tiff is  Justly  entitled  to  recover  (500  at  the 
least  Is  nothing  more  than  equivalent  to  say- 
ing that  the  plaintiff  is  Justly  entitled  to  re- 
cover at  least  $500,  except  that  the  latter 
makes  better  English  and  better  sense,  with 
the  unnecessary  word  "the"  eliminated. 
The  conclusion,  therefore,  follows  that  when 
the  majority  of  the  court  construed  the  stat- 
ute so  as  to  require  the  affidavit  to  state  the 
amount  claimed  as  a  certain  fixed  sum  "at 
the  least"  It  really  determined  that  the 
phrase  "at  the  least"  meant  nothing  more 
than,  and  was  synonymous  with,  the  words 
"at  least,"  and  ther;eby  they  rendered  lasig- 
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nlflcant,  saperfliioua,  and  meaningless  the 
word  "the,"  although  the  broad  and  compre- 
hensive language  used  points  In  an  opposite 
direction. 

There  being  no  error  apparent  In  the  Judg- 
ment rendered  hy  the  circuit  court  in  this 
case,  the  same  Is  affirmed. 


(39  W.  Va.  S4S) 

STATE  V.  ALER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec:  1,  1894.) 

CBimXAL  IiAW— Rbcokd  — Vlsa— iKDicmsHT— 
Innobndo. 

1.  In  a  criminal  case  the  record  must  show 
the  defendant's  plea  of  not  guilty,  without 
which  there  can  be  no  valid  conviction;  but  the 
omission  of  the  similiter  or  joinder  by  the  pros- 
ecuting officer  is,  at  most,  a  mere  formal  de- 
fect, at  any  time  amendable,  and  It  does  not 
render  the  record  bad. 

2.  It  is  an  elementary  rule  of  pleading  that 
whatever  is  alleged  must  be  alleged  with  cer- 
tainty, and  one  of  the  means  of  insuring  cer- 
tainty in  a  complaint  or  indictment  for  slander 
or  libel  is  an  innuendo. 

3.  An  innuendo  may  serve  for  an  explana- 
tion to  point  a  meaning  where  there  is  prece- 
dent matter  expressed  or  necessarily  under- 
stood or  known,  but  never  to  establish  a  new 
charge. 

(Syllabus  by  the  Court) 

Error  to  drcnlt  court,  Berkeley  county. 
F.  Vernon  Aler  was  convicted  of  criminal 
libel,  and  brings  error.   Affirmed. 

V.  B.  Lucas  and  J  Nelson  Wisner,  for 
plalndfr  In  error.  Atty.  Gen.  T.  S.  Riley  and 
U.  S.  O.  Pltser,  for  the  State. 

ENGLISH,  3.  On  the  11th  day  of  Janu- 
ary, 1893,  the  grand  Jury  of  Berkeley  county 
returned  an  Indictment  against  F.  Vernon 
Aler  for  libel,  which  Is  In  the  words  and  fig- 
ures following,  to  wit:  "State  of  West  Vir- 
ginia, Berkeley  County.  In  the  Circuit  Court 
of  said  County,  January  Term,  1S03.  The 
grand  Jury  of  the  state  of  West  Virginia,  In 
and  for  the  body  of  the  connty  of  Berkeley, 
and  now  attending  the  said  court,  upon  their 
oaths  present:  That,  before  the  commence- 
ment of  the  offense  hereinafter  mentioned, 
one  John  Taliaferro,  on  the  14th  day  of  Au- 
gust, A.  D.  one  thotisand  eight  hundred  and 
seventy-four,  was  lawfully  Incarcerated  and 
held  In  the  county  Jail  of  Berkeley  county, 
upon  the  criminal  charge  of  having  murdered 
one  Annie  Butler;  and  that  In  the  nighttime 
of  said  14tb  day  of  August,  A.  D.  one  thou- 
sand eight  hundred  and  seventy-four,  a  mob 
of  unknown  persons,  then  and  there,  without 
due  process  of  law,  did  take  said  John  Talia- 
ferro from  said  Jail  In  said  county,  and  un- 
lawfully and  feloniously  hang  him,  until  he, 
the  said  John  Taliaferro,  was  dead;  and  that 
said  unknown  persons,  constituting  said  mob, 
were  then  and  are  still  unknown,  and  were 
not  and  have  not  been  arrested  and  punished 
for  the  aforesaid  felonious  hanging;  and  that 
various  persons,  unlawfully  and  maUdously 


contriving  and  Intending  to  vilify  and  de- 
fame one  George  F.  Evans,  have  falsely  Inti- 
mated and  charged  him  with  abetting  and 
aiding  In  the  aforesaid  lynching  of  the  said 
John  Taliaferro;  and  that  on  the  twenty- 
fourth  day  of  October,  A.  D.  one  thousand 
eight  hundred  and  ninety-two,  F.  Vernon 
Aler,  of  the  said  county  of  Berkeley,  was  the 
proprietor  and  publisher  of  a  newspaper  In 
HarUnsburg,  county  aforesaid,  called  and 
known  as  The  World.'  That  said  F.  Vernon 
Aler,  in  an  article  and  writing  published  by 
him  In  said  newspai)er,  unlawfully  and  ma- 
liciously contriving  to  Injure  and  vilify  one 
George  F.  Evans,  and  to  bring  said  George 
F.  E}vans  Into  public  scandal,  contempt,  rid- 
icule, and  disgrace,  then  and  there,  to  wit,  on 
the  said  24th  day  of  October,  A.  D.  1892,  at 
Martlnsburg,  In  Berkeley  county,  aforesaid, 
did  publish  In  said  newspaper  aforesaid,  call- 
ed The  World,'  and  circulated  In  said  county, 
a  false,  scandalous,  malicious,  and  defama- 
tory libel  of  and  concerning  the  said  George 
F.  Evans,  containing  divers  false,  scanda- 
lous, malicious,  and  defamatory  matters  and 
things  of  and  concerning  the  said  George  F. 
Evans,  of  the  tenor  following,  to  wit:  'Satur- 
day morning.  Justice  Wm.  McKee's  office 
was  the  scene  of  an  unusual  occurrence  In 
the  history  of  Berkeley  county.  The  back  oi 
adjoining  room  to  the  main  office  was  se- 
lected by  Mr.  George  W.  Feldt,  prosecuting 
attorney  of  Berkeley  county,  and  Mr.  George 
F.  Eivans,  an  ex-offlcer  of  Judge  Lynch's 
court  (meaning  that  said  George  F.  Evans 
had  aided  and  abetted  In  the  unlawful  hang- 
ing of  aforesaid  John  Taliaferro),  for  the 
purpose  of  devising  some  plan  or  scheme  to 
counteract  the  effect  of  Edward  Murphy's 
sworn  statement  with  the  general  public, 
which  was  published  in  last  Thursday's 
World.  It  was  then  agreed  that  Evans 
should  swear  out  a  warrant  for  Murphy's  ar- 
rest at  once,  charging  him  with  perjury,  be- 
fore Squire  McKee,  at  the  hearing  some  time 
prior  to  the  term  of  the  circuit  conrt  Mur- 
phy was  Immediately  arrested,  and  arraign- 
ed before  Squire  McKee.  The  editor  of  the 
World  was  sent  for,  who  Immediately  went 
to  Murphy's  assistance.  Upon  Inquiry,  the 
latter  did  not  know  what  he  had  been  arrest- 
ed for.  The  complainant  demanded  a  trial 
at  once,  which  would  have  been  altogether 
bad  for  Murphy,  as  he  had  received  no  no- 
tice wliatever,  and  had  no  time  for  prepara- 
tion. The  defense  then  waived  a  hearing 
temporarily,  and,  after  the  sqnlre  placing  the 
amount  of  the  bond  at  the  highest  possible 
figure  allowed  by  law,  Murphy  was  remand- 
ed to  Jail.'  And  in  certain  other  part  of 
which  said  newspaper  article^  writing,  and 
publication  there  were  and  are  contained  cer- 
tain false,  wicked,  malicious,  scandalous,  de- 
famatory, and  libelous  matter  of  and  con- 
ceming  said  George  F.  Evans,  to  the  tenor 
and  effect  following,  to  wit:  'Why  did  h* 
(meaning  the  said  George  F.  Brans)  resort  t* 
this  action,  and  what  can  be  hia  object?  Tb» 
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onlj  answer  any  reasonable  person  can  make 
la  that  he  (meaning  said  George  F.  Evans) 
fears  trouble,  and  wants  to  get  Murphy  out  of 
the  way.  But  we  will  say  here:  "Mr.  Evans, 
you  escaped  an  Indictment  at  the  last  grand 
Jury,  but  you  are  not  yet  through.  The 
next  one,  which  will  convene  on  the  second 
Tuesday  in  January,  1893,  will  find  before  it 
five  witnesses,  placed  there  by  the  World, 
who  will  make  oath  that  you  instructed  and 
commanded  Cornelius  Veney  to  do  the  shoot- 
ing. Now  is  your  time  to  do  your  fighting, 
as  your  chances  will  be  slim,  and,  further- 
more, additional  counsel  will  assist  in  a  legit- 
imate and  Just  prosecution  of  your  cas& 
You  (meaning  said  George  F.  Evans)  might 
cany  out  Judge  Ijynch's  laws  (meaning  that 
said  George  F.  Evans  had  violated  the  law 
by  hanging  said  John  Taliaferro),  and  be 
protected  by  him  in  the  hanging  of  negroes 
imeaning  that  said  (Jeorge  F.  Evans  had  been 
guilty  of,  but  escaped  punishment  for,  the 
hanging  of  said  John  Taliaferro,  and  that 
said  George  F.  Evans  had  been  and  is  guilty 
of  feloniously  and  unlawfully  banging  said 
Jolm  Taliaferro  and  other  negroes),  but  this 
time  the  net  will  be  woven  somewhat  close, 
and  will  unravel  in  a  court  of  Justice,  before 
the  eyes  of  an  injured  public,"  '—-to  the  great 
scandal,  injury,  and  disgrace  of  the  said 
George  F.  Evans,  against  the  peace  and  dig- 
nity of  the  state.  Upon  the  information  of 
George  F.  Evans,  sworn  in  open  court,  and 
sent  to  the  grand  Jury  to  give  evidence  on 
this  Indictment  U.  S.  6.  Pltzer,  Prosecuting 
Attorney."  On  the  31st  day  of  January,  1883, 
the  defendant,  F.  Vernon  Aler,  appeared, 
and  demurred  to  the  indictment;  also  plead- 
ed not  guilty  to  the  charge  in  the  indictment; 
and  entered  plea  in  Justification;  and  the 
case  was  continued.  On  the  13th  day  of 
May,  1893,  the  demurrer  to  the  indictment 
was  considered  by  the  court  and  overruled. 
The  case  was  continued  by  successive  orders 
until  the  10th  day  of  October,  1893,  when  the 
defendant  asked  leave  to  withdraw  bis  pleas 
theretofore  entered  in  the  case,  which  leave 
was  granted;  and  thereupon  the  defendant 
moved  the  court  to  quash  said  indictment, 
which  motion  was  overruled,  whereupon  the 
defendant  moved  the  court  that  the  prosecu- 
tion be  required  to  give  security  for  costs, 
which  motion  was  overruled,  and  the  defend- 
ant pleaded  not  guilty  as  charged  in  the  in- 
dictment; and  thereupon  the  case  was  sub- 
mitted to  a  Jury,  who  found  the  defendant 
guilty  as  charged  in  the  indictment;  where- 
upon the  defendant,  by  his  attorney,  in  ar- 
rest of  Judgment,  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial, 
which  motion  was  overruled,  and  the  defend- 
ant, by  his  attorney,  excepted;  and  thereup- 
on the  court  gave  Judgment  upon  said  ver- 
41ct,  and  sentenced  the  defendant  to  pay  a 
fine  of  $30,  and  gave  Judgment  for  that 
•mount  against  him  and  costs,  and  the  de- 
fendant applied  for  and  obtained  this  writ  of 


The  first  error  assigned  and  relied  upon 
Is  that  there  is  no  record  of  any  such  indict- 
ment being  found  by  the  grand  Jury.  This 
assignment,  however,  was  made  before  there 
was  a  suggestion  of  a  diminution  of  the  rec- 
ord; and,  when  the  record  was  completed 
by  certiorari,  it  was  found  that  the  order  had 
been  casually  omitted  which  showed  the  find- 
ing of  the  indictment;  and,  as  matter  of 
course,  the  assignment  was  not  well  taken. 

The  second  error  assigned  is  that  there  is 
no  replication  to  the  defendant's  plea,  and 
hence  petitioner  was  tried  without  any 
issue  being  made  np.  Upon  this  question, 
Gould,  in  his  admirable  work  on  Pleading, 
on  page  290,  i  20,  says:  "Whenever  one  of 
the  parties  concludes  to  the  country,  and  thus 
refers  the  trial  to  the  Jury,  the  issue  is 
Joined  and  made  ready  for  trial  by  the  op- 
posite party's  adding:  'And  the  said  A.  B. 
or  0.  £>.  does  the  like.'"  This  addiUon, 
which,  from  its  concluding  word,  is  called  the 
"similiter,"  merely  expresses  the  concurrence 
of  the  party  to  whom  the  issue  is  tendered 
with  his  adversary  in  referring  the  trial  to 
the  jury.  It  is,  however,  in  strictness,  no 
part  of  the  pleadings,  since  it  neither  affirms 
nor  denies  any  fact  in  maintenance  of  the 
action  or  the  defense.  The  similiter  should 
therefore  seem  on  principle  to  be  only  mat- 
ter of  form,  and  as  such  the  omission  of  it 
would  seem  to  be  aided  by  verdict;  and  so 
it  has  been  determined  in  the  states  of  Con- 
necticut and  Massachusetts.  In  the  case  of 
Baboock  v.  Huntington,  2  Day,  392,  which 
was  an  acticm  for  libel,  it  was  held  that, 
"after  a  trial  to  the  Jury  on  the  plea  of  not 
guilty  and  a  verdict  for  the  plaintiff,  the 
omission  of  the  similiter  is  not  a  sufficient 
ground  of  arrest"  So  in  the  case  of  Whit- 
ing V.  Cochran,  9  Mass.  532,  the  court  said: 
"The  plaintiff  in  error  has  assigned  for  error 
that  no  issue  was  Joined  In  the  original  ac- 
tion, but  the  record  before  us  says  other- 
wise, and  we  are  bound  by  the  record.  If, 
however.  It  were  true  that  the  plaintiff  be- 
low had  neglected  to  Join  the  issues  ten- 
dered, and  had  gone  to  trial,  and  the  defend- 
ant had  appeared  and  defended  the  action 
before  the  Jury,  the  verdict  would  have  been 
good,  and  the  Judgment  been  supported." 
In  the  case  of  Bank  v.  Kimberlands,  16  W. 
Va.  S55,  this  court  held  that,  "if  a  plea  con- 
cludes to  the  country  as  non  assumpsit  or 
payment  the  plaintiff  may,  without  the  for- 
mal addition  of  the  similiter,  proceed  to  trial 
as  though  the  issue  liad  been  formally  Join- 
ed; but  If  the  plea  concludes  with  a  verifi- 
cation, the  plaintiff  must  reply  thereto  be- 
fore tite  case  can  be  tried  by  the  Jury." 
Bishop,  in  his  work  on  Orlminal  Procedure, 
at  section  1354,  says:  "The  record  must  show 
the  defendant's  plea  of  not  guilty,  without 
whlcn  there  can  be  no  valid  conviction.  But 
by  the  Itetter  opinion,  the  omission  of  the 
similiter  or  Joinder  by  the  prosecuting  officer 
is,  at  most  a  mere  formal  defect  at  any  time 
amendable,  and  it  does  not  render  the  record 
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bad."  And  at  section  801  tlie  antbor  says: 
*Triiere  can  be  no  trial  upon  the  merits  witli- 
ont  a  plea  of  not  guilty.  This  plea  ought 
In  strictaesa  to  be  followed  by  a  Joinder  of 
issue.  *  •  •  Some  courts  hold  that  the 
omission  of  such  joinder  is  fatal  to  the  rec- 
ord, but  by  the  better  opinion  it  is  not" 
As  supporting  the  same  doctrine,  see  Henry 
y.  State,  33  Ala.  390;  also,  Com.  v.  Hc- 
Oauley,  105  Mass.  69.  See,  also,  Bish.  Or. 
liaw,  I  1029,  where  the  author  says:  "The 
plea  commonly  put  in  at  the  arraignment  is 
an  essential  part  of  the  proceedings,  so  that, 
until  an  indicted  person  has  pleaded,  he  is 
not  in  Jeopardy,  though  a  Jury  has  been 
sworn  to  try  him,  or  even  though  there  has 
been  an  actual  trial.  But  the  similiter  ap- 
pears not  to  be  essential."  In  view  of  these 
authorities,  my  conclusion  Is  that  the  want 
of  a  similiter  is  not  such  error  as  would  ren- 
der the  record  bad,  or  reverse  the  cause. 

The  next  error  relied  upon  is  that  "the  in- 
dictment is  insufficient,  and  that  it  was  error 
not  to  quash  the  same;  that  it  is  uncertain, 
both  as  to  the  person  supposed  to  have  been 
libeled,  and  as  to  the  nature  of  the  libel  itr 
self,  the  words  set  out  In  said  indictment 
being  too  remote  and  equivocal  to  be  aided 
by  any  innuendo  or  connected  therewith." 
Is  the  indictment  uncertain  as  to  the  person 
supposed  to  have  been  libeled?  The  collo- 
quium or  Inducement  recites  the  facts  that 
John  Taliaferro,  on  the  14th  day  of  August, 
1874,  was  confined  In  the  Jail  of  Berkeley  coun- 
ty on  the  criminal  charge  of  having  mur- 
dered Annie  Bntlo*;  and  that,  on  the  night 
of  said  day,  a  mob  of  unknown  persons,  with- 
out due  process  of  law,  did  take  said  John 
Taliaferro  from  said  Jail  in  said  county, 
and  unlawfully  and  feloniously  hang  him  un- 
til he  was  dead;  and  that  the  unlmown  per- 
sons constituting  said  mob  were  then  and 
still  are  unknown,  and  were  not  and  have 
not  been  arrested  and  punished  for  the  said 
felonious  hanging;  and  that  various  persons 
unlawfully  and  maliciously  contriving  to 
vilify  and  defame  one  George  F.  Evans  liave 
falsely  intimated  and  charged  him  with  abet- 
ting the  aforesaid  lynching  of  the  said  John 
Taliaferro;  and  on  the  24th  day  of  October, 
1892,  F.  Vernon  Aler,  of  the  said  county  of 
Berkeley,  was  the  proprietor  and  publisher 
of  a  newspaper  in  Martinsburg  In  said  coun- 
ty called  and  known  as  "The  World";  that 
said  F.  Vernon  Aler,  in  an  article  and  writ- 
ing published  by  him  in  said  newspaper,  un> 
lawfully  and  maliciously  contriving  to  injure 
and  vilify  one  George  F.  Evans,  and  bring 
said  George  F.  Evans  into  public  scandal, 
contempt,  ridicule,  and  disgrace,  did  then 
and  there,  to  wit,  on  the  24th  day  of  Oc- 
tober, 1892,  at  Martinsburg,  in  Berkeley 
county,  aforesaid,  publish  in  said  newspaper 
aforesaid,  called  "The  World,"  a  false,  scan- 
dalous, malicious,  and  defamatory  libel  of 
and  concerning  said  George  F.  Evans,  con- 
taining divers  false,  scandalous,  malicious, 
and  defamatory  matters  and  things  of  and 


concerning  said  George  F.  Evans,  of  the 
tenor  following,  to  wit,  setting  forth  the 
words  contained  in  said  newspaper  article. 
It  Is  claimed  in  argument  that  the  words 
tiaed  neither  charge  an  ofFense,  nor  do  they 
expose  the  prosecutor  to  any  kind  of  ridi' 
cule,  and  were  not  calculated  in  the  slight- 
est degree  to  prejudice  or  injure  the  prose- 
cutor. Now,  it  Is  recited  in  the  Inducement 
that  various  persons  unlawfully  and  mall' 
ciously  Intending  to  vilify  and  defame  said 
George  F.  Evans,  have  charged  him  with 
aiding  and  abetting  said  lynching  of  John 
Taliaferro;  and  it  is  claimed  that,  because 
the  inntiendo  does  not  charge  that  the  de- 
fendant had  knowledge  of  such  malicious 
allegations  by  third  parties,  therefore  the 
langruage  of  the  article  published  was  not 
libelous,  and  in  fact  has  no  meaning.  Now, 
the  object  of  the  statement  made  In  the  in- 
ducement was  to  show  what  had  transpired 
In  that  immediate  locality,  to  wit,  that  John 
Taliaferro  had  been  hung  by  a  mob,  and 
various  malicious  persons  had  charged 
George  F.  Evans  with  aiding  and  abetting 
said  mob,  so  as  to  show  the  relevancy  of 
the  newspaper  article  to  these  circumstan- 
ces; and  when  it  is  stated  by  way  of  In- 
ducement that  these  circumstances  had 
transpired,  and  we  read  the  newspaper  arti- 
cle in  the  light  of  these  circumstances,  there 
can  be  no  hesitancy  in  determining  what  was 
intended.  When  said  article  is  examined, 
it  not  only  designates  said  George  F.  Evans 
as  an  ex-offlcer  of  Judge  Lynch's  court,  Init 
accuses  him  of  conspiring  with  the  prosecut- 
ing attorney  of  Berkeley  county  for  the  pur- 
pose of  devising  some  plan  or  scheme  to 
counteract  the  effect  of  one  Edward  Mur- 
phy's sworn  statement  with  the  general  pul>- 
llc  which  had  been  published  in  said  news- 
paper, and  says  that  it  was  then  agreed  that 
said  Evans  should  swear  out  a  warrant  for 
Murphy's  arrest  at  once,  charging  him  with 
perjury  before  Squire  McKee  at  the  hear- 
ing some  time  prior  to  the  term  of  the  cir- 
cuit court,  and  tliat  said  Murpliy  was  im- 
mediately arrested,  etc.  And  in  the  same 
article  the  question  was  asked:  "Why  did 
he  (meaning  said  George  F.  Evans)  resort 
to  this  action,  and  what  can  be  his  object?" 
"The  only  answer  any  reasonable  i)erson 
can  make  is  tliat  he  fears  trouble,  and  wants 
to  get  Murphy  out  of  the  way.  But  we  will 
say  here:  'Mr.  Evans,  yon  escaped  an  in- 
dictment at  the  last  grand  Jury,  but  you 
are  not  yet  through.'"  And  while  it  does 
not  appear  what  the  sworn  statement  of  said 
Murphy  was,  and  what  it  contained,  yet  the 
accusation  is  plain  and  clear  that  he  (George 
F.  Eivans)  conspbred  with  the  prosecuting 
attorney  of  Berkeley  county  to  have  said 
Murphy  arrested  and  spirited  away,  in  order 
to  prevent  an  indictment  against  himself. 
The  article,  however,  proceeds:  "Now  is 
your  time  (addressing  said  George  F.  Bvana| 
to  do  your  fighting,  as  your  chances  will  be 
slim;    aad,  tnrtbermore,  additional  oonnsel 


Digitized  by  V^jOOyiC 


588 


SOtTTHEASTEBN  BBPORTBR,  Vol.  20. 


rvr.  Va 


wOl  assist  In  a  legitimate  and  jnst  prosecn- 
tloa  of  your  case,"— plainly  intimating  tbat 
now  was  his  time  to  do  his  fighting  by  get- 
ting rid  ot  the  witnesses,  and  that  be  would 
be  prosecuted.  What  for?  The  answer  to 
this  question  Is  Indicated  In  the  closing  words 
of  said  article:  "You  (meaning  George  F. 
Evans)  might  cany  out  Judge  Lynch's  laws, 
and  be  protected  by  him  in  the  hanging  of 
negroes,  but  this  time  the  net  will  be  woven 
somewhat  close,  and  will  unravel  in  a  court 
of  Justice,  before  the  eyes  of  an  Injured 
public."  The  plain  Inference  from  this  lan- 
guage Is  that  be  was  to  be  prosecuted  under 
section  30  of  chapter  147  of  the  Code,  for  In- 
timidating or  impeding  the  witness  Murphy 
from  the  discharge  of  his  duty  as  a  witness 
against  him.  But  returning  to  the  other 
danse,  "Ton  might  carry  out  Judge  Lynch's 
laws,  and  be  protected  by  him  in  the  banging 
of  negroes,"  and,  whether  It  applies  to  the 
banging  of  John  Taliaferro  by  the  mob,  as 
detailed  in  the  Inducement,  it  is  a  plain  In- 
timation that  said  Evans  was  capable  of  en- 
gaging in  such  an  unlawful  proceeding.  To 
be  accused  of  being  an  ez-offlcer  of  Judge 
Lynch's  court,  without  any  innuendo  or  ex- 
planatory note,  has  no  uncertain  meaning. 
The  reputation  of  Judge  Lynch  may  be  said 
to  be  national,  and,  while  his  judgments 
lack  deliberation,  his  executions  are  sure 
and  swift  His  reputation  Is  anything  but 
enviable,  and  to  be  accused  of  being  an  ex- 
offlcer  of  his  court  through  the  medium  of 
the  public  newspapers  would  have  a  di- 
i«ct  tendency  to  a  breach  of  the  peace.  Bish- 
op on  Criminal  Law  (volume  2,  t  907)  says 
a  libel  Is  any  representation  in  writing 
or  by  pictures,  effigies,  or  the  like  calculated 
to  create  disturbance  of  the  peace,  etc.;  and 
looking  to  the  derivation  of  the  words  "Lynch 
Law,"  we  find  in  Anderson's  Dictionary  of 
Law  the  definition  of  the  words  as  follows: 
"The  action  of  private  individuals,  organized 
bodies  ot  men,  ot  disorderly  mobs,  who, 
without  legal  authority,  punish,  by  banging 
or  otherwise,  real  or  suspected  criminals, 
without  trial  according  to  the  forms  of  law." 
American  lexicographers  refer  the  origin  of 
the  t»m  to  the  practice  in  the  seventeenth 
century  of  a  Virginia  farmer  named  Lynch, 
who  during  the  War  of  Independence  was 
presiding  justice  of  ihe  county  court  of  Pitt- 
sylvania, Va.  The  court  in  that  state  for 
the  trial  of  felonies  sat  at  Williamsburg, 
200  miles  distant  Horse  thieves  who  had 
established  posts  from  the  north,  through 
Virginia,  into  North  Carolina,  were  frequent- 
ly .arrested  and  remanded  to  Williamsburg 
for  triaL  Not  only  was  the  attendance  of 
witnesses  at  that  distance  rendered  uncertain, 
bat  when  they  did  appear,  they  were  sure 
to  be  confronted  by  false  witnesses  for  the 
outlaws.  Moreover,  the  difficulty  of  convey- 
ing the  accused  to  Williamsburg  was  in- 
cKased,  and  the  sitting  of  the  court  made 
uncertain,  by  the  presence  of  the  British  un- 
der Cornwallia.    Aocordingly,  tba  justices  of 


the  county  court  of  Pittsylvania  assembled, 
and  Judge   Lynch  proposed  tbat  since    for 
Pittsylvania  the  court  at  Williamsburg  bad 
practically,  ceased  to  exist  and,  in  conse- 
quence,   heinous   crimes   went  tmpnnislied, 
the  court  over  which  be  presided  sbonid  try 
all  felonies  committed  in  the  county;   tiiat 
is  to  say,  the  place  of  trial  was  to  be  changed 
by  mere  resolution.     The  plan  was  adopted 
with  good  results;  the  thieves  were  disband- 
ed, many  being  hanged,  which  was  the  la'w* 
ful    penalty.     The    change    of    forum    was 
against  the  words  of  the  law,  but  justified. 
Lynch  and  others  held,  by  toe  circumstan- 
ces.     Bouvler  defines  "Lyndli  Law"  as  "a 
common   phrase,   used  to   express  the  ven- 
geance of  a  mob  inflicting  an  injury  and  com- 
mitting an  outrage  upon  a  person  suspected 
of    some    offense";     and    Webster    defines 
"Lynch  Law"   thus:    "The  act  or  practice 
by  private  persons  of  inflicting  punishment 
for  crimes  or  offenses  without  due  process  of 
law,"— all  of  which  definitions  seem  to  con- 
cur in  defining  "Lynch  Law"  as  something 
done  without  the  warrant  or  sanction  of  law. 
Lynch  law  and  Judge  Lynch  are  so  well 
defined  and  so  well  understood  that  there  is 
nothing  in  the  contention  of  counsel  that 
the   demurrer  should   have   been  sustained 
because  there  was  nothing  in  the  inducement 
stating  who  Judge  Lynch  was,  or  what  was 
understood   by   his   court      Words   and   ex- 
pressions so  well  known  must  be  taken  in 
their  ordinary  acceptation. 

It  Is  also  contended  by  counsd  that  it  is 
nowhere  averred  that  the  public  or  commu- 
nity knew  of  the  charge  which  various  per- 
sons made  against  Evans,  and  without  such 
public  Imowledge  there  was  no  injury  and  no 
libel.  Now,  the  averment  that  various  per- 
sons, unlawfully  and  maliciously  contriving 
and  intending  to  vilify  and  defame  one 
Cleorge  F.  E>vans,  have  falsely  Intimated  and 
charged  him  with  abetting  and  aiding  in  the 
aforesaid  lynching  of  the  said  John  Talia- 
ferro, occurs  in  the  colloquium  or  induce- 
ment, and  the  parties  that  made  these  char- 
ges are  not  proceeded  against  for  libel,  .and, 
whether  the  public  knew  of  the  charges  or 
not  those  to  whom  the  charges  were  made 
knew  of  them.  What  is  Intended  to  be  stat- 
ed and  is  stated  by  way  of  inducement  is 
that  John  Taliaferro,  on  the  night  of  August 
14,  1S74,  had,  without  due  process  of  law, 
been  taken  from  the  jail  of  Berkeley  county, 
and  hung  until  he  was  dead,  and  that  vari- 
ous persons,  unlawfully  and  maliciously  in- 
tending to  vilify  and  defame  said  George  F. 
Evans,  charged  him  with  aiding  and  abet- 
ting in  the  aforesaid  lynching;  and  iiiia  Is 
inserted  in  the  indictment  as  e:::planatory  ot 
the  meaning  of  the  publication  which  a.^- 
peared  in  the  World.  This  shows  the  in- 
tent and  meanlbg  of  the  expression,  "Mr. 
George  F.  Evans,  an  ex-offlcer  of  Judge 
Lynch's  court"  which  would  have  been  defi- 
nite enough  without  any  "Innuendo,"  taken, 
as  it  must  Iie^  in  oonnecttonwlth  the  indued- 


Digitized  by 


Google 


W.  Ta.) 


KUftHEB  V.  O'NEIL. 


589 


ment;  but,  when  tbe  tauraeniao  Is  added  tbat 
said  George  F.  Brans  bad  aided  and  abet- 
ted in  tbe  unlawful  banging  of  said  Jobn 
TallafoTO,  there  can  be  no  doubt  that  the 
averment  Is  saffidently  definite.  Town- 
shend  on  Slander  and  Libel  (sectimi  336)  says: 
"It  is  an  elementary  rule  of  pleading  that 
whatever  is  alleged  must  be  alleged  with 
certainty;  and  one  of  the  means  of  tnsnring 
certainty  in  a  complaint  or  Indictment  for 
Blander  or  libel  is  an  Innnendo.  •  •  • 
Hie  office  of  an  innuendo  is  to  aver  the  mean- 
ing of  the  language  pnbllshed."  And  apply- 
ing ttiis  definition  to  other  portions  of  tbe  In- 
dictment where  innnendoes  appear,  although 
it  Is  true,  as  stated  In  Townshend  on  Slan- 
'der  and  Libel  (page  565),  tbat  an  innuendo 
"may  serve  for  an  explanation,  to  point  a 
meaning  where  there  is  precedent  matter,  ex- 
pressed or  necessarily  understood. or  known, 
but  never  to  establish  a  new  charge."  Our 
conclusion  is  that  tbe  pleader  in  this  In- 
stance has  not  violated  tbe  rule,  and  the 
court  below  committed  no  error  in  overrul- 
ing tbe  demurrer,  and  tbe  judgment  com- 
olained  of  Is  affirmed,  with  costs,  etc. 


(39  W.  Va.  616) 

E^URNER  et  al.  v. 


O'NEIL  et  aL 


<Supreme  Oourt  of  Ai^bIb  of  West  Virginia. 
Nov.  24,  1894.) 

WtLkxnyutMm  CoirvsTAHCSB— PxanKSKOSs— Cok- 
VLioT  of  Laws— Fabtiibbsrip  Pbofbbtt. 

1.  Clause  of  section  2,  c.  74,  of  the  Code, 
which  is  in  these  words,  to  wit:  "And  every 
gift,  sale,  conveyance,  assignment,  transfer,  or 
charge,  made  by  an  insolvent  debtor  to  a  trus- 
tee, assignee,  or  otherwise,  giving  or  attempt- 
ing to  give  a  priority  or  preference  to  a  credit- 
or or  creditors  of  such  insolvent  debtor,  or 
which  provides  or  attempts  to  provide  for  the 
payment,  in  whole  or  in  part,  of  a  creditor  or 
creditors  of  ssch  insolvent  debtor,  to  the  ex- 
clusion or  prejudice,  of  other  creditors,  shall  be 
void  as  to  sudi  priority,  preference  or  payment 
80  made  or'  attempted  to  be  made;  and  all 
such  gifts,  sales,  conveyances,  assignments, 
transfers  and  charges,  shall  be  deemed  void  as 
to  such  priority,  preference  or  payment;  and 
«very  such  gift,  sale,  conveyance,  assignment, 
transfer  or  charge  shall  be  deemed,  taken  and 
beld  to  be  made  for  the  benefit  of  all  the  cred- 
itors of  such  debtors,  •  •  •" — does  not  avoid 
such  gift,  sale,  conveyance,  transfer,  or  charge 
in  toto,  but  only  defeats  the  preference,  and 
preserves  such  gift,  sale,  conveyance,  assign- 
ment, transfer,  or  charge  iptact  for  the  benefit 
of  all  the  creditors  of  the  insolvent  debtor. 

2.  The  sales  of  personal  property,  when 
situated  at  the  place  of  the  domicile  of  the 
vendor,  are  governed  by  the  law  rei  sitae,  and 
not  by  tbe  laws  of  the  state  to  wMch  they  may 
thereafter  be  removed. 

3.  A  transfer  of  partnership  property  sit- 
'Uated  in  this  state  by  a  member  of  an  insol- 
vent firm  to  a  private  creditor,  with  full  Itnowl- 
edge,  to  satiBiy  an  individual  obligation,  is 
fraudulent  and  void  as  to  the  social  creditors. 

(Syllabus  by  the  Court) 

Eirror  to  cIrcQit  court,  Ohio  county. 

Action  by  Oieorge  B.  Kumer  &  Co.'  against 
O^eil,  Funk  &  (3o.,  and  Charles  Muhlenian 
iflled  a  dalro  to  property  attached  under  a 


writ  against  defendants.  From  an  order  dis- 
missing claimant's  petition,  be  brings  enor. 
Reversed. 

Basil  T.  Bowers,  for  plaintiff  in  error. 
'White  &  Allen,  for  defendants  in  error. 

DENT,  J.  The  facts  in  this  case  are  as  fol- 
lows, to  wit:  Tbe  firm  O'Neil,  Funk  & 
Co.,  composed  of  W.  B.  O'Neil,  Thomas 
Funk,  and  Charles  Engemaa,  were  in  a  fall- 
ing and  Insolvent  condition,  and  attachments 
had  been  and  were  being  sued  out  against 
them.  W.  B.  O'Neil  was  Indebted  to  C. 
Mnhleman  &  Co.  in  tbe  sum  of  $300.42,  for 
merchandise  nsed  by  tbe  firm  of  O'Neil, 
Funk  &  Co.  This  account  was  assigned  to 
Charles  Mubleman,  who  also  had  a  large  in- 
dividual claim  against  tbe  partners  of  tbe 
firm  of  O'Neil,  Funk  &  Co.  Charles  Muble- 
man, knowing  of  the  falling  circumstances 
of  the  last-mentioned  firm,  purchased  from 
W.  B.  O'Neil,  for  tbe  express  purpose  of  se- 
curing himself  as  a  creditor  as  aforesaid, 
on  tbe  Stb  day  of  September,  1892,  two  car 
loads  of  slate,  amounting  to  $640.45,  out  of 
which  be  was  to  first  pay  the  freight  bills, 
amounting,  respectively,  to  $72.80  and  $87.90, 
and  tbe  balance  was  to  be  credited,  first,  on 
the  mill  account  as  above  of  $300.42,  and 
then  on  the  note  of  the  partners,  W.  B. 
O'Neil,  Thomas  Funk,  and  Charles  Enge- 
man.  On  the  9th  day  of  September,  1892, 
In  the  state  of  Ohio,  Charles  Mubleman  pur- 
chased from  W.  B.  O'Neil  one  dark  brown 
horse,  valued  at  $60;  a  road  wagon,  at  $25; 
one  set  double  harness,  Including  two  col- 
lars, two  bridles,  and  one  pair  check  lines, 
$20,— amounting  to  $100,  which  was  also  to 
be  credited  on  the  note  aforementioned.  On 
the  10th  day  of  September,  1892,  George  E. 
Kumer  &  Co.,  creditors  of  O'Neil,  Funk  & 
Co.,  sued  out  an  attachment  against  said 
last-mentioned  firm,  and  each  of  them.  In' 
the  circuit  court  of  Ohio  county,  on  the  sole 
grounds  that  they  were  nonresidents  of  tbe 
state  of  West  Virginia,  and  on  the  12tb  day 
of  September  this  attachment  was  levied  by ' 
the  sheriff  of  Wetzel  county  at  BaresvIUe 
Station,  In  said  county,  on  tbe  slate,  wagon, 
horse,  and  harness  aforesaid.  Charles  Muble- 
man Immediately  Instituted  proceedings  by 
petition  under  section  23,  c  l06,  of  tbe  Code,  in 
said  circuit  court,  to  test  the  validity  of  such 
levy  and  the  title  to  the  property  Involved. 
Tbe  issue  was  made  Up,  and,  a  jury  being 
waived,  the  whole  matter  upon  the  pleadings 
and  evidence  was  submitted  to  tbe  court; 
and  on  tbe  4tb  day  of  October,  1892,  the  cb:- 
cnlt  court  entered  an  order  adverse  to  the' 
claim  of  the  petitioner,  Charles  Mubleman, 
and  dismissed  his  petition,  at  his  costs. 
From  this  order  he  has  appealed  to  this 
court 

The  question  now  presented  Is  as  to  which 
has  tbe  superior  right  to  the  property  In  con- 
troversy, Charles  Mubleman,'  the  purchaser, 
or  George' E.  Kumer  &  (3o.,  the  attaching 
creditor.    Tbe  evidence  lb  this  case  does  not 
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substantiate  tbe  claim  of  coonsel  tbat  tbe  sole 
was  made  to  Charles  Muhleman  to  delay, 
hinder,  and  deftaud  creditors,  but  It  seema  to 
have  been  a  bona  fide  attempt  on  the  part 
of  a  debtor  in  falling  circumstances  to  prefer 
a  favorite  creditor  to  others,  as  he  would 
have  had  a  perfect  right  to  do  prior  to  tbe 
passage  of  section  2,  c.  74,  of  the  Code,  as 
amended  and  re-enacted  in  the  Acts  of  1891; 
and  it  is  therefore  the  provisions  of  that  sec- 
tion which  most  be  construed  in  determining 
this  controversy,  especially  the  following 
clause,  to  wit:  "And  every  gift,  sale,  convey- 
ance, assignment,  transfer  or  charge,  made  by 
an  Insolvent  debtor  to  a  trustee,  assignee  or 
otherwise,  giving  or  attempting  to  give  a  pri- 
ority or  preference  to  a  creditor  or  creditors 
of  such  Insolvent  debtor,  or  which  provides 
or  attempts  to  provide  for  the  payment,  in 
whole  or  in  part,  of  a  creditor  or  creditors  of 
such  insolvent  debtor,  to  the  exclusion  or 
prejudice  of  other  credi'tors,  shall  be  void  as 
to  such  priority,  prefei'ence  or  payment  so 
made  or  attempted  to  be  made;  and  all  such 
gifts,  sales,  conveyances,  assignments,  trans- 
fers and  charges,  shall  be  deemed  void  as  to 
such  priority,  preference  or  payment;  and  every 
such  gift,  sale,  conveyance,  assignment,  trans- 
fer or  charge  shall  be  deemed,  talcen  and  held 
to  be  made  for  the  benefit  of  all  the  creditors 
of  such  debtor  except  as  hereinafter  provided; 
and  all  the  estate,  property  and  assets  given, 
sold,  conveyed,  assigned,  transferred  or  char- 
ged as  aforesaid,  shall  be  applied  upon  the 
debts  and  padd  to  the  creditors  of  such  Insol- 
vent debtor  pro  rata.  •  •  •"  In  the  case  of 
Wolf  V.  McGugln,  37  W.  Va.  552,  16  S.  B. 
797,  Judge  Brannon,  in  construing  this  sec- 
tion, says:  "We  must  note  tbat  the  statute 
does  not  expressly  avoid  the  act  of  transfer, 
but  it  does  avoid  the  preference.  Now,  if  thei 
transfer  were  by  deed  of  trust  to  a  trustee  tm 
the  preferred  creditors,  or  If  It  were  direct  to 
a  creditor,  equity  would  seize  upon  the  prop- 
erty, and  appropriate  by  sale  to  all  the  cred- 
itors; but  where.  In  this  case,  the  sale  ia  to 
an  absolute  purchaser,  with  a  provision  that 
he  devote  the  purcliase  money  to  preferred 
creditors,  we  ought  to  regard  the  transfer  val- 
id to  pass  title,  and  hold  only  the  purchase 
money  liable  to  all  creditors.  The  statute 
does  say  that  all  the  property  sold  shall  be 
applied  upon  all  the  debts  pro  rata,  but  a  pre- 
ceding clause  declares  the  sale  void  as  to 
the  preference,  and  not  wholly  void,  which 
is  the  vital  feature  of  the  enactment"  It  is 
very  plain  trota  the  reading  of  this  statute 
that  it  was  not  the  intention  of  the  lawmak- 
ers to  render  a  bona  fide  sale,  for  valuable 
conslderatioD,  to  a  good  and  solvent  purchas- 
er, creditor  or  not,  void,  but  only  to  defeat  the 
preference,  and  secure  the  division  of  the 
proceeds  pro  rata  among  all  the  creditors.  In 
the  language  of  the  statute:  "Every  such 
gift,  sale,  conveyance,  transfer  ae  charge  shall 
be  deemed,  taken  and  held  to  be  made  for  the 
benefit  of  all  the  creditors  of  such  debtor." 
The  Rtatats,  instead  of  avoiding,  preserves  the 


sale,  and  equity  wiU  hold  the  pnrcliasw  tp  be, 
whether  a  creditor  or  not,  re8iK>nslble  as  a 
trustee,  for  the  l)eQeflt  of  all  Uie  creditors,  to 
the  full  extent  of  the  value  of  tbe  property.  In 
case  of  the  insolvency  of  the  purchaser,  equity 
will  seize  the  property;  otherwise,  it  will  only 
reqoire  tbe  payment  of  an  adequate  price 
therefor,  as  it  la  not  the  property  itself,  but 
the  proceeds,  that  must  be  divided  pro  rata 
among  the  creditors.  If  there  was  no  other 
legal  proposition  involved  in  this  case^  we 
would  be  compelled  to  hold  that,  the  sale  not 
being  avoided  by  the  statute,  but  pres^ved 
good  and  valid  for  the  benefit  of  all  the  cred- 
itors, the  property  in  controversy,  from  the 
time  of  tbe  transfer,  ceased  to  be  the  prop- 
erty of  W.  B.  O'NeU,  and  therefore  was  not 
subject  to  the  levy  of  the  attachment  in  this 
case;  but  Charles  Muhleman,  being  a  solvent 
purchaser  and  creditor,  would  be  entitled  to 
hold  this  property  in  trust  for  the  benefit  of  all 
the  creditors  of  W.  B.  O'Neil.  This  would 
only  apply  as  to  the  horse,  wagon,  and  har- 
ness, the  Individual  property  of  said  O'Neil. 
There  Is  another  reason  why  the  horse, 
wagon,  and  harness  are  not  subject  to  the 
levy  of  the  attachment  The  transfer  of  It 
was  made  in  Ohio,  where  the  property  was 
situated;  and  it  is  a  good  and  valid  trans- 
fer, under  the  laws  of  that  state.  It  was  also 
the  domicile  of  the  vendor.  It  is  not  the  lex 
loci  contractus  tliat  gov^ns  in  such  cases,  but 
the  lex  rei  sitae;  that  is,  the  law  of  the  place 
where  the  property  is  located  at  the  time  of  the 
sale.  Any  other  rule  would  lead  to  endless 
confusion,  and  aU  sales  of  property  made  out- 
side of  this  state  would  be  subject  to  review  as 
soon  as  the  property  was  brought,  however 
remotely,  within  the  Jurisdiction  of  our  courts. 
In  Story  on  Conflict  of  Laws  (pa.gea  462  and 
46S)  we  find  the  doctrine  stated  thus:  "The 
proper  forum  to  decide  upon  all  questions  of 
the  priorities  and  preferences  of  creditors  is 
the  place  of  the  domicile  of  the  debtor;  and 
that  the  law  of  that  place,  and  not  the  law  of 
the  place  of  the  contract  is  to  govern  in  all 
cases  of  such  priorities  and  preferences  tai 
respect  to  movables  situated  in  bis  place  of 
domicile.  But  as  to  movables  situate  else- 
where, as  well  as  to  immovables,  the  law  rei 
sitae  is  to  govern."  In  this  case  the  domicile, 
the  rei  sitae,  and  the  place  of  the  contract  all 
concur,  being  in  the  state  of  Ohio;  and  now, 
because  the  property  involved  is  temporarily 
found  and  seized  in  this  state,  the  counsel  in- 
sist that,  by  reason  of  our  statute,  a  lawful 
sale  made  In  the  state  of  Ohio  at  the  domicile 
of  the  parties,  and  wb&re  the  property  was  at 
the  time,  should  be  treated  as  null  and  void. 
The  property,  Ijefore  It  was  brought  into  this 
state  by  a  lawful  and  bona  fide  transfer,  nn- 
der  the  laws  of  Ohio,  became  the  property  of 
Charles  Muhleman,  and  W.  B.  O'Neil  bad  no 
leviable  interest  therein,  and  tbe  attaching 
creditMs  have  acquired  no  right  to  subject 
the  same  to  tbe  lien  of  their  attadiment 
Born  V.  Shaw,  29  Pa.  St  288;  Ouillander  ▼. 
Howell,  35  N.  Y.  657. 
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Ab  to  the  two  cirs  of  ante,  tbe  property  of 
O'Neil,  Ftmk  &  Co.  at  the  time  of  the  trans- 
fer to  Charles  Muhleman,  a  different  inrinclple 
mnat  be  applied.  The  Indebtedness,  or  at 
least  the  greater  part  of  the  indebtedness,  it 
was  transferred  to  secnre,  although  the  part- 
nership apparently  received  the  benefit  of  it, 
was  the  indivldaal  Indebtedness  of  W.  B. 
O'NeiL  Such  a  transfer,  made  by  a  partner, 
of  the  partn«8liip  assets,  with  notice  to  the 
transferee,  is  a  fraud  on  the  partnership,  and 
is  therefore  yoid,  and,  if  the  partnership  is  in- 
solvent at  the  time,  is  ftaadulent,  null,  and 
void  as  to  the  social  creditors.  Darby  v.  Oil- 
ligan,  33  W.  Ya.  246,  10  S.  B.  400;  Baer  t. 
Wilkinson,  35  W.  Va.  422,  14  S.  E.  1.  In 
Story  on  Partnership  (section  132)  the  law  is 
stated  as  follows,  to  wit:  "Similar  principles 
will  apply,  although  not  always  to  the  same 
extent  or  with  the  same  certainty,  where 
one  partner  misapplies  the  funds  or  securi- 
ties or  other  effects  of  the  partnership  in 
discharge  or  payment  of  his  own  private 
debts,  claims,  or  contracts.  In  such  cases  the 
creditor  dealing  with  the  partner,  and  know- 
ing the  circumstances,  will  be  deemed  to  act 
mala  fides  and  in  fraud  of  the  partnership, 
and  the  transaction  by  which  the  funds,  se- 
curities, and  other  effects  of  the  partnership 
have  been  so  obtained  will  be  treated  as  a 
nallity."  Hence  this  property,  notwithstand- 
ing Its  transfer  to  Charles  Muhleman  by  W. 
B.  O'Neil,  in  legal  effect  remained  the  prop- 
erty of  O'Neil,  Funk  &  Co.,  and  as  such  was 
liable  to  attachment  by  any  of  the  firm  cred- 
itors, on  any  ground  good  against  the  firm  col- 
lectively. The  sole  ground  of  the  attach- 
ment Is  the  nonrealdency  of  the  defendants. 
The  attaching  creditors  are  therefore  entitled 
to  priority,  except  as  against  the  carrier's  lien 
for  the  freight  bUls;  and  the  provisions  of 
section  2,  c.  74,  of  the  Code  heretofore  com- 
mented on  would  not  be  applicable,  as  the 
sale  of  the  slate  must  be  treated  as  a  nullity, 
and  absolutely  void,  and  not  held  good  for  the 
benefit  of  all  the  creditons. 

For  the  foregoing  reasons,  the  Judgment 
of  the  circuit  court  is  reversed,  and  judgment 
entered  in  favor  of  Charles  Muhleman  for  the 
horse,  wagon,  and  harness,  being  the  property 
transferred  to  him  by  W.  B.  O'Neil  in  the 
state  of  Olilo,  and,  as  to  the  two  car  loads  of 
date,  his  claim  is  disallowed,  and  his  peti- 
tion to  that  extent  dismissed.  And  the  at- 
taching creditors,  George  E:  Kranet  &  Co., 
must  pay  the  petitioner  his  coats  here  and 
lu  the  drcoit  court  expended. 


(39  W.  Va.  661) 

FBRGUSON  V.  BOND  «t  aL 

(Sapteme  Court  of  Apiieala  of  West  Virginia. 
Dec.  1,  1894.) 

DsBo — ^Wbbk  a  Mobtoaob  —  Dbuvxkt  —  Wbat 
COHBTlrUTU— EmOT  OF  Oaxcbllitiov. 

1.  A  deed  absolute  on  its  face  keU  to  be  aa 
•qnltable  mortgage. 


^ 


■  2.  The  date  of  a  deed  is  prima  facie  the 
date  of  delivery,  but  only  prima  facie. 

3.  Delivery  of  a  deed  depends  on  Intent  of 
lartiee,  and,  though  not  in  formal  words,  may 

shown  by  circumstances. 

4.  Acknowledgment  of  a  deed  is  not  con- 
clusive evidence  of  its  delivery,  but  a  drcum- 
■tance  tending  to  ihpw  delivery. 

5.  Where  it  Is  clear  a  deed  has  been  deliv- 
ered, it  is  still  a  deed,  though  afterwards  found 
in  the  possession  of  the  grantor. 

6.  Where  a  deed  has  been  once  completed 
by  delivery,  so  as  to  pass  title  to  land,  its  snb- 
seqaent  oral  cancellation  or  destruction,  though 
by  consent  of  both  parties,  does  not  divest  ttte 
grantee  of  title,  but  it  still  remains  in  him. 

(Srllabns  by  the  Conrt.) 

Appeal  from  circuit  court,  Tyler  county. 

Suit  by  William  T.  Ferguson  against  Israel 
Bond  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

M.  K.  Duty  and  7.  O.  McClure,  for  appel- 
lanta    J.  V.  Blair,  for  appellee. 


BRANNON,  P.  This  is  a  suit  in  equity  in 
Tyler  county,  toougbt  by  William  T.  Fergu- 
son against  Israel  Bond  and  others  to  subject 
certain  land  to  a  judgment  recovered  by 
Ferguson  against  Israel  Bond,  and  to  set 
aside  as  fraudulent  a  deed  from  Israel  Bond 
to  Margaret  Bond,  conveying  said  land.  The 
decree  holds  the  land  liable  to  the  Judgment, 
and  the  defendants  appeal. 

Is  the  deed  from  Israel  Bond  to  his  moth- 
er, Margaret  Bond,  fraudulent?  It  is  dated 
February  8,  1881,  acknowledged  February 
10,  1881,  but  not  recorded  tUl  July  31,  1888. 
If  the  deed  was  perfected  by  delivery  on  the 
8th  or  10th  of  February,  1881,  we  could  not 
bold  It  void,  because  there  is  no  appearance 
whatever  that  It  wronged,  or  was  Intended 
to  wrong,  any  one  whatever,  as  It  states  the 
consideration  of  Its  conveyance  to  be  $50 
cash,  and  binds  the  grantee  to  pay  a  note 
made  by  Israel  Bond  to  Ankrum's  adminis- 
trator of  $517.32.  Israel  Bond  owed  no  other 
debt  Thus  we  cannot  say  he  Intended  to 
defraud  existing  credltora.  Nor  can  we  say 
he  intended  to  defraud  future  credltora,  for  It 
does  not  appear  that  he  contracted  any  other 
debt  The  judgment  of  Ferguson  against  Is- 
rael Bond  was  recovered  August  23, 1889,  for 
the  seduction  of  Ferguson's  daughter  in  1888, 
and  it  appean  that  Israel  Bond  did  not  even 
know  the  girl  until  long  after  he  made  the 
deed.  What  then,  was  the  real  nature  and 
motive  of  this  deed?  It  conveys  from  Israel 
to  his  mother,  Margaret  Bond,  all  bis  per- 
sonal property  and  his  land.  Israel  Bond 
was  a  single  man,  then  of  42  years,  living 
on  the  land  with  his  mother,  an  a«;ed  lady, 
who  drew  a  pension  as  widow  of  a  soldier 
of  the  war  of  1812.  She  had  money.  The 
debt  Israel  owed  was  demanded  of  him.  If 
the  land  were  conveyed  to  her,  and  she 
thereby  made  liable  for  it,  the  creditor  would 
Indulge.  She  had  means  to  pay,  which  could 
be  relied  on,  and  she  would  be  secure.  She 
did,  from  time  to  time,  pay  it  off.    But 
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with  the  circuit  jadge.  I  think  it  was,  tboagh 
in  form  an  absolute  conveyance,  really  in- 
tended as  an  indemnity  to  the  mother  for 
money  she  should  pay  for  him;  tliat  Is,  an 
equitable  mortgage.  Why  this  conclusion  7 
The  relation  of  the  parties  was  that  of  moth- 
er and  son.  The  land,  outside  the  personal- 
ty, was  worth  about  $3,000,  while  the  bal- 
ance of  the  Ankrum  debt  was  not  more  then 
than  $500,  and  the  cash  payment  was  $.50; 
the  consideration  being  thus  greatly  inade- 
quate, repelling  the  Idea  of  a  sale.  It  is  not 
to  be  supposed  that  a  son  at  prime  of  life 
was  conveying  to  a  very  aged  mother,  at 
one-sixth  the  value  of  the  property,  for  her 
benefit,  she  being  on  the  verge  of  life,  when 
the  sacrifice  of  the  son  would  redound  only 
to  the  benefit  of  her  other  children.  Again, 
she  did  not  record  the  deed  for  more  than  six 
years.  If  an  absolute  conveyance,  is  not  the 
probability  that  she  would  liave  sooner  re- 
corded it?  Indeed,  we  cannot  say  she  ever 
recorded  it,  as  it  was  sent  by  mail  to  the 
clerk,  with  a  letter  signed  by  her,  asking  its 
recordation,  but  written  by  the  son.  This 
did  not  take  place  until  one  week  after  serv- 
ice on  Israel  Bond  of  the  writ  of  Ferguson 
in  the  suit  for  seduction  of  his  daughter. 
We  may  say  it  never  would  have  seen  the 
record  but  for  this  suit  Again,  Israel  re- 
mained In  possession  of  the  land  after  the 
conveyance,  using  it  as  he  had  always  done, 
at  least  without  signal  outward  change  in 
management,  and  the  land  and  personalty 
remained  on  tax  books  in  his  name  until 
1889.  Again,  she  signed  and  acknowledged 
a  deed  in  the  spring  or  summer  of  1888  re- 
conreying  the  land  to  Israel  Bond.  This 
shows  either  that  she  had  never  paid  the 
debt,— as  seems  probable  from  Israel's  depo- 
sition, as  he  says:  "We  paid  the  most  of  it 
in  December,  1892;  •  •  •  that  when  the 
note  was  paid  otT  was  the  amount  she  paid 
or  1  paid  for  her,"— or,  if  she  paid  it,  that  he 
repaid  it,  or  she  forgave  it,  since  It  Is  hardly 
probable  she  would  reconvey,  to  the  preju- 
dice of  other  children,  so  valuable  a  prop- 
erty, if  she  did  not  consider  that  she  only  held 
.  it  as  a  security.  Again,  she  made  a  will 
March  7,  1889,  giving  Israel  all  her  person- 
alty, but  no  realty,  being  silent  as  to  realty. 
If  she  owned  the  realty,  why  was  the  will 
silent  as  to  It?  She  then  stated  to  its 
draughtsman,  when  he  talked  about  her  real- 
ty, that  she  had  already  conveyed  It  to  Is- 
raeL  She  frequently  had  at  other  times  re- 
ferred In  conversation  with  Hardman  to  the 
farm  as  Israel's,  and  said  she  was  simply 
making  her  home  with  him.  Again,  after 
the  judgment  for  seduction  against  her  son, 
she  made  another  will,  dated  October  16, 
1889,  and  died  shortly  after,  giving  another 
son,  Isaiah  M.  Bond,  her  personal  and  real 
property,  appointing  Israel  her  executor,  di- 
recting him  to  hold  the  realty  "until  he 
deems  best  to  sell  and  pay  to  my  son  In  in- 
stallments of  one,  two,  and  three  years," 
without  bond  from  the  szecutor;   thus  (It- 


Ing  him  a  Ufe  estate,  and  peiliapd  freedom 
from  liability,  showing  she  regarded  him 
really  owner.    He  la  still  in  possession. 

These  drcnmstancea  lead  to  the  conclusion, 
not  that  the  deed  when  made  was  fi^udu- 
lent,  but  was  an  equitable  mortgage.  I 
shall  not  go  over  again  principles  already 
elaborately  laid  down  by  this  court  by  which 
we  test  whether  a  conveyance  absolute  on  its 
face  is  an  equitable  mortgage,  but  simply 
say  that  under  those  principles  the  circum- 
stances surrounding  this  transaction  will  sus- 
tain the  holding  that  in  truth  this  conveyance 
was  an  equitable  mortgage.  If  there  were 
doubts,  we  must  lean  in  favor  of  such  mort- 
gage. Vangllder  v.  Hoffman,  22  W.  Va.  2; 
Gilchrist  V.  Beswick,  33  W.  Va.  108,  10  S.  E. 
371.  Then,  if  Mrs.  Bond  was  such  mortga- 
gee, ought  not  her  estate  have  been  accorded 
preference  tot  what  she  paid?  No;  not  be- 
cause her  conveyance  from  Israel  was  fraud- 
ulent, but  because  of  her  reconveyance  of  the 
land  to  Israel.  A  question  is  made  in  the 
case  whether  this  deed  of  Februai7  8,  1881, 
was  ever  delivered  until  July  31,  18S8,  when 
it  was  recorded,  and  that  it  then,  and  not 
until  then,  became  a  deed,  and  was  a  fraud- 
ulent instrument  to  defeat  the  coming  re- 
covery in  Ferguson's  action.  Until  another 
date  of  delivery  Is  proven,  the  presumption 
as  to  date  is  that  the  delivery  was  on  the 
date  of  the  deed.  Harvey  v.  Alexander,  1 
Rand.  (Va.)  219,  241;  Harman  v.  Oberdorfer, 
SS  Grat  497;  2  Oreenl.  Bv.  S  297.  Still,  the 
fact  of  delivery  as  an  element  of  a  deed  must 
appear.  Mere  acknowledgment  is  no  proof 
of  It  Hutchison  v.  Rust,  2  Grat  394. 
Recordation  at  the  instance  of  grantee  is 
prima  facie  evidence  of  delivery.  Accept- 
ance is  still  a  distinct  matter  and  essentlaL 
But  In  this  case  we  must  find  that  the  deed 
was  delivered,  because  Israel  Bond  swrars 
pointedly  that  he  delivered  it  at  Its  date, 
Mrs.  Bond  sends  it  to  the  dork  for  record, 
and  she  reconveyed  the  land  t»  Israel  Bond. 

It  is  urged  in  argument  that  if  we  treat 
this  conveyance  as  only  an  equitable  mort- 
gage, there  can  be  no  decree  against  the 
land,  inasmuch  as  the  bill  charges  a  fraudu- 
lent conveyance,  not  a  mortgage,  and  so 
there  is  no  pleading  to  base  a  decree  upon  on 
the  equitable  mortgage  theory.  It  is  useless  to 
discuss  this  matter,  seeing  that  by  reconvey- 
ance of  the  land  by  Margaret  to  Israel  Bond 
it  became  his  absolutely;  and  I  take  it  as 
clear  that  the  judgment  lien  can  be  enforced 
whether  on  the  basis  of  fraudulent  convey- 
ance or  that  the  land  Is  Israel's,  though  th» 
bill  proceeds  on  the  theory  of  fraudulent 
conveyance,  for  in  the  one  case  the  land 
would  be  Israel's  quoad  his  debt,  and  la 
the  other  absolutely  his,  and  the  bill  de- 
mands payment  from  the  land.  A  deed  of 
reconveyance  was  surely  signed  and  acknowl- 
edged by  Mrs.  Bond.  She  told  Sheriff  Hard- 
man  of  it  Israel  Bond  says  that  he  wrote 
and  she  acknowledged  it  But  then  here  a 
question  arises  aa  to  the  delivery  of  tills  deed 
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also.  Mere  acknowledgment  !•'  Hot  eondn- 
■iTe  of  deUreiT.  to  be  sore;  yet  It  Is  a  (ilr- 
cumatance  of  mnch  weight  along  with  oth- 
ers. HutcblsoD  T.  Rnst,  2  Grat  394.  We 
most  determine,  upon  all  the  drcnmstances, 
the  Intention  of  the  parties,  as  there  snrely 
need  not  be— as  there  surely  is  not  in  one 
case  In  a  hundred— express  formal  delirery 
In  words.  What  was  the  intention  of  the 
parties?  Israel  Bond  says  he  wrote  the 
deed.  What  tori  The  mother  signed  and 
aclcnowledged.  For  what  purpose?  Israel 
■aw  the  deed  after  acknowledgment  He 
bad  it  In  his  possession.  For  what  purpose? 
How  came  it  in  bis  possession,  if  not  because 
It  was  his  deed?  When  asked  where  he  put 
the  deed,  he  does  not  remember,  but  says,  If 
he  put  it  anywhere,  he  put  it  in  his  mother's 
papers.  They  probably  kept  their  papers 
irregularly  together.  .  That  amounts  to  noth- 
ing. The  only  reason  it  was  among  her  pa- 
pers was  that  he  put  it  there,  though  com- 
plete. He  did  not  disavow  the  deed.  In 
addition,  the  mother  told  Hardman  she  bad 
reconreyed.  The  parties  intended  to  make 
—did  make— a  complete  deed.  There  can  be 
no  doubt  but  this  ease  comes  up  to  the  stand- 
ard of  Scrugham  t.  Wood,  15  Wend.  645, 
80  Am.  Dec.  75,  and  note,  holding  that  where 
parties  meet,  read,  sign,  and  acknowledge 
before  an  officer  a  deed.  It  is  sufficient  evi- 
dence of  delivery,  though  the  witnesses  can- 
not state  a  formal  delivery,  and  tbough  the 
deed  be  afterwards  found  in  the  possession 
of  grantor.  4  Kent,  Oomm.  456;  2  Greenl. 
Bv.  {  297;  Hutchison  v.  Rust,  2  Grat.  894; 
2  Minor,  Inst  S  657;  Seibel  v.  Rapp,  85  Va. 
28,  6  S.  B.  478.  But  Israel  Bond  says  that 
one  time,  when  sitting  by  the  fire,  the  moth- 
er threw  something  in  the  fire,  and  when  he 
asked  what  it  was  she  said  it  was  that  deed; 
that  he  would  never  pay  her  for  the  land  the 
way  he  was  doing,  or  something  to  that  ef- 
fect This  was  in  May  or  June,  1889.  This 
was  pending  Ferguson's  action,  and  before 
Judgment  The  story  does  not  look  very 
plausible.  What  the  old  lady  said  did  not 
import  nondelivery.  Before  that  she  ad- 
mitted the  deed  to  Hardman.  There  was 
now  pressing  need  to  destroy  the  deed;  cer- 
tainly on  Israel's  part  and  likely  on  her  part, 
if  she  did  the  burning.  So  we  may  attribute 
the  action  to  fraudulent  destruction,  taking 
place  when  It  did.  The  deed  being  a  perfect 
deed  passing  title,  the  conjoint  act  of  both 
in  destroying  it  could  not  divest  Israel  of 
the  land,  or  remove  it  from  liability  to  the 
judgment;  much  less  her  sole  act  as  he  did 
not  assent  to  it  C!ode,  c.  71,  (  1,  required  a 
deed  or  will  to  revest  the  title.  It  remained 
In  him  when  the  judgment  lien  attached  to 
It  Graysons  v.  Richards,  10  Leigh,  61;  Sei- 
bel V.  Rapp,  85  Va.  28,  6  8.  B.  478;  1  Minor, 
Inst  666.  Thus  Margaret  Bond  had  nothing 
lb  the  land  to  pass  by  her  will.  So,  by 
force  of  this  reconveyance,  the  land  was 
properly  held  liable,  and  the  decree  Is  af- 
flrmed. 

v.20s.B.no.l6— 38 


(»W.  Va.  842) 
BANK  OF  PIEDMONT  v.  BOWMAN  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dea  15,  1894.) 

FXAUDULBUT  CojnmtHOS — BviDB^tCB. 

A  case  in  which  the  conrt  refuses  to  set 
aside  a  conveyance  for  fraud. 
(Syllabns  by  the  Cionrt) 

Appeal  from  circuit  court.  Tucker  county. 

Suit  by  the  Bank  of  Piedmont  against  A. 
H.  Bowman  and  others.  There  was  a  decree 
for  defendants,  and  plaintiff  apjpeals.  Af- 
firmed. 

W.  B.  Maxwell,  for  appellant  P.  J.  Oro- 
gan,  for  appellees. 

BRANNON,  P.  This  was  s  aoit  In  equity 
In  the  circuit  court  of  Tucker  county,  brought 
by  the  Bank  of  Piedmont  against  A.  H.  Bow- 
man and  others,  in  which  the  plaintiff  al- 
leged that  It  had  recovered  a  judgment 
against  A.  H.  Bowman,  B.  B.  Stone,  and 
W.  H.  Lipscomb,  and  that  Bowman  and 
Stone  had  made  various  fraudulent  disposi- 
tions of  and  incumbrances  upon  their  prop- 
erty, and  praying  that  a  conveyance  by  Bow- 
man to  one  A.  M.  Goff  of  two  tracts  of  land 
containing  67  acres  and  232  acres,  respective- 
ly, lying  in  Tucker  county,  and  a  deed  of 
trust  for  $3,656.10  on  other  property,  given 
by  Bowman  to  secure  Goff,  and  a  judgment 
confessed  by  Bowman  in  favor  of  Goff  for 
a  debt  be  set  aside,  and  tbat  Stone  be  re- 
quired to  bring  to  light  from  concealment 
certain  notes  and  accounts  which  he  was 
suppressing  in  fraud  of  creditors.  Owing  to 
decrees  In  a  case  of  the  First  National  Bank 
of  Fairmont  against  A.  H.  Bowman  and 
others  in  Preston  county,  mentioned  in  the 
record,  the  matters  of  the  deed  of  trust  and 
Judgment  have  been  eliminated  from  this 
case,  and  it  is  only  necessary  for  us  to  pass 
on  the  conveyance  of  the  two  tracts  of  67 
and  232  acres  of  land  in  Tucker  county,  and 
the  notes  and  accounts  which  Stone  is  char- 
ged with  concealing  from  creditors.  Now, 
then,  as  to  the  tracts  of  67  and  232  acres  of 
land  conveyed  by  Bowman  to  Goff.  The 
debt  which  the  plaintiff  would  assert  against 
these  lands  originated  on  November  8,  1887. 
Bowman  sold  these  lands  to  one  John  J. 
Cllne  as  far  back  in  time  as  January  1, 1883, 
as  shown  by  a  written  contract  acknowl- 
edged and  duly  recorded  January  31,  1884 
Thus  the  fact  appears,  and  it  is  one  of  de 
cisive  force  In  the  case,  that  long  before  this 
debt  arose  these  lands  had  been  sold  by 
Bowman,  and  I  will  add,  as  showing  the 
good  faith  of  this  sale,  tbat  none  of  the  debts 
referred  to  in  the  bill  which  in  later  years 
embarrassed  and  ruined  Bowman  existed 
at  the  date  of  this  sale,  and  the  biil  states 
tbat  at  the  date  of  November  8,  1887.  Bow- 
man was  worth  $30,000,  and  was  Indebted 
only  in  a  very  small  amount.  So  It  Is  clear 
that,  unless  on  account  of  something  after- 
wards occurring,  the  right  of  Cllne,  and  any 


Digitized  by 


Google 


5M 


SOUTHHASTBSN  BBPOBTBB.  VoL  20. 


CW.  Va. 


right  which  Is  derivative  from  It,  must  stand 
stable  against  the  debt  of  the  Bank  of  Pied- 
mont But  it  is  claimed  that  something  did 
afterwards  occur  to  render  these  lands  lia- 
ble to  this  debt,  and  that  is,  as  alleged  in 
the  bill,  that  when  Bowman  became  involved 
he  managed  to  Induce  Cline  to  surrender  bis 
said  purchase,  and  thereupon  Bowman,  in 
order  to  defraud  creditors,  conveyed  the  lands 
to  his  son-in-law,  Gofl,  by  deed  dated  De- 
cember 2,  1887.  Cline,  who  is  no  relation 
to  the  parties,  swears  that  he  applied  to 
Goff  for  a  loan  of  $500,  to  finish  payment  to 
Bowman  for  the  land  under  bis  contract 
of  purchase  of  January  1,  1883,  and  Goff  de- 
manded security  for  the  loan,  and  It  was 
agreed  that  Bowman,  instead  of  convey- 
ing under  that  contract  to  Cline,  should  con- 
vey to  Goff,  and  that  Goft  should  hold  the 
land  until  Cline  should  repay  the  $500,  and 
that  Qott  did  lend  him  the  money,  and  he 
paid  it  to  Bowman  in  discharge  of  the  pur- 
chase money  due  him,  and  Bowman,  by  or- 
der of  Cline,  made  the  deed  to  Goff.  GotF 
swears  the  same,  and  that  he  had  no  conver- 
sation with  Bowman  about  the  loan  to 
Cline,  or  about  the  conveyance  of  the  land 
to  GofF,  but  his  transaction  was  wholly  with 
Cline.  Thus  the  conveyance  to  Goff  from 
Bowman  created  in  GofF,  not  an  absolute 
estate  in  the  eyes  of  equity,  but  an  equitable 
mortgage  to  secure  Goff  his  loan,  with  right 
of  redemption  in  Cline.  Ferguson  v.  Bond 
(decided  this  term)  20  8.  E.  591;  VangUder 
V.  Hoffman,  22  W.  Ya.  2.  Bowman  had  no 
longer  any  Interest  in  the  land  wliich  cred- 
itors could  subject  He  had  not  had,  since 
January  1,  1883.  If  Cline  and  Goff  do  not 
falsify,  such  Is  unalterably  the  state  of  the 
case  as  to  these  lands.  There  Is  not  a  bit 
of  evidence  to  contradict  them  in  this  mat- 
ter. Can  we  arbitrarily  reject  their  evidence 
when  there  is  not  even  a  cross-examination 
to  impugn  it? 

Several  witnesses  were  examined  on  the 
plaintifTs  side,  but  their  evidence  only  tends 
to  show  that  Goff  was  not  pecuniarily  able 
to  raise  money  to  make  this  loan  and  the 
loan  to  Bowman  of  $3,656.10  for  which  the 
deed  of  trust  and  judgment  were  given. 
Let  US  concede  that  he  was  not  able  to  do 
both,  yet  he  may  have  been  able  to  lend 
this  $500.  And  if—as  I  do  not  think  we 
can— we  could  look  to  the  case  of  Bank  v. 
Bowman,  36  W.  Ya.  655,  14  S.  B.  989,  we 
would  find  that  debt  was  never  claimed  to 
be  wholly  a  loan  by  Goff  to  Bowman,  but 
the  larger  part  from  a  gift  to  Goff's  wife 
by  Bowman  in  years  gone  by.  Anyhow,  It 
is  clear,  not  only  from  witnesses  for  Goff, 
but  even  from  witnesses  for  the  bank,  that 
Goff  was  worth  from  $2,000  tc  $3,000,  was 
a  good  farther,  raised  and  sold  cattle,  en- 
gaged very  considerably  for  years  in  logging 
and  lumbering,  was  an  active,  hardwork- 
ing, saving  man,  and  of  honorable  character. 
Why  is  it  Improbable  that  he  made  the 
loan  of  $500?    We  have  positive  evidence 


Iqr  two  nndlsputed  witnesses  that  he  did 
make  this  specific  loan,  and  his  state  and 
condition  as  proven  by  other  witnesses  lend 
corroboration  to  their  evidence.  A  circum- 
stance cited  against  the  fairness  of  the  trans- 
action is  that  when  Cline  paid  this  pur- 
chase-money debt  to  Bowman  with  only 
$500,  there  was  due  $621;  but  this  is  not 
certain,  for  we  do  not  know,  as  a  matter  of 
fact  that  several  payments  had  not  reduced 
it  It  is  said  that  though  this  deed  was 
made  December  2,  1887,  it  was  not  put  on 
record  till  February  27,  1888.  Sometimes 
withholding  a  deed  from  record  may  be  a 
circumstance  of  fraud,  but  It  would  seem 
rather  the  reverse  here,  for  we  would  sup- 
pose, if  sedate  fraud  was  intended,  the  party 
would  hasten  to  put  it  on  record.  Failure 
to  record  is  often  owing  to  mere  neglect  and 
procrastination.  Bowman's  deposition  is  not 
in  the  record.  It  may  be  that  in  urging  pay- 
ment of  this  debt  by  Cline  he  intended  to 
get  it  out  of  the  way  of  creditors,  but  that 
does  not  convict  Goff  of  fraud  in  lending 
Cline  money  to  pay,  or  Cline  in  paying  it  to 
Bowman.  The  fact  that  the  deed  from  Bow- 
man to  Goff  was  only  a  mortgage  is  con- 
firmed by  a  writing  found  In  the  record, 
which  both  Cline  and  Goff  say  was  executed, 
dated  March  27,  1888,  by  which  Goff  sold 
this  land  to  Cline  for  $500,  and  was  to  deed 
the  land  to  Cline  on  payment  of  purchase 
money.  This  simply  attests  in  writing  what 
had  been  orally  agreed.  The  relationship  of 
Bowman  and  Goff  does  call  for  explanation 
as  argued,  but  the  evidence  of  a  disinterest- 
ed witness  (Cline),  supported  by  Goff's,  fur- 
nished fair  explanation.  Were  it  simply  a 
conveyance  by  Bowman  to  Goff,  it  wonld 
wear  a  different  hue;  but  It  is  a  loan  by 
Goff  to  Cline  to  pay  Bowman  purchase 
money  under  a  sale  from  Bowman  to  Cline 
years  before  any  trouble, — a  fact  not  dis- 
puted, nor  capable  of  ditq>ntation.  So  I  con- 
clude that  the  court  below  did  not  err  in 
refusing  to  hold  the  land  liable. 

It  is  argued,  but  not  apparently  with  con- 
fidence, that  the  court  erred  In  the  dismissal 
of  the  bill  In  this  further  respect:  that  the 
bill  charges  that  Stone  had  carried  on  the 
merchantile  business,  and  had  large  sums  of 
money  due  him  upon  notes  and  accounts, 
which  he  was  concealing  from  creditors, 
amounting  to  about  $6,000,  and,  as  it  was 
taken  for  confessed  by  Stone,  the  bill  as  to 
this  matter  should  not  have  been  dismissed. 
The  bill  was  too  Indefinite  In  this  matter 
to  warrant  a  decree  upon  It  taken  alone. 
What  sort  of  a  decree  could  have  been  pro- 
nounced upon  It?  I  doubt  whether  there 
could  have  been  a  personal  decree  against 
Stone  for  the  specific  sum  of  $6,000;  but  a 
personal  money  decree  Is  not  the  one  aimed 
at,  or  which  would  be  warranted  under  the 
bill,  as  it  contemplates  an  ascertainment 
of  debtors  of  Stone,  and  pursuit  of  funds  In 
their  hands,  as  it  prayed  that  Stone  turn 
over  the  notes  and  accounts,  that  they  might 
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be  collected.  This  being  so,  ttaere  Is  no 
basis  for  such  a  decree.  Who  are  the  debt 
ors  of  Stone,  and  what  amounts  do  they 
owe?  We  know  not.  There  Is  not  a  parti- 
cle of  CTldence  to  answer  these  questions. 
It  Is  a  bill  of  discovery  stopping  short  of  dis- 
covery. Why  did  not  the  plalntifr  compel 
a  discovery?  Why  not  compel  an  answer, 
and  the  production  of  notes  and  accounts? 
It  does  not  even  put  Stone  on  the  stand  to 
disclose  the  debts,  or  furnish  any  evidence. 
Another  assignment  of  error  Is  that  the 
witnesses  left  the  place  of  examination  before 
6  o'clock  p.  m.,  and  plalntitTs  counsel  had 
no  opportunity  to  cross-examine  them.  The 
notice  fixed  the  hours  for  taking  the  deposi- 
tions between  6  a.  m.  and  6  p.  m.  The  ex- 
amination by  defendant  began  at  10  o'clock 
a.  m.,  and  was  concluded  at  11:30  a.  m.,  and 
at  6'.85  p.  m.  plaintiff's  attorney  appeared  to 
cross-examine,  but  the  witnesses  had  gone. 
A  reasonable  opportunity  was  given.  The 
counsel  showed  no  diligence  to  secure  his 
cross-examination.  No  excuse  for  the  negli- 
gence Is  given.  The  court  could  order  a  cross- 
examination  had  it  been  asked,  if  there  had 
been  any  fair  excuse  by  counsel  for  not  hav- 
ing availed  himself  of  the  opportunity  of 
cross-examination.  These  considerations  con- 
dnct  us  to  an  affirmance  of  the  decree. 


(39  W.  Va.  607) 

HITOHCOX  V.  HITCHCOX  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,  1894.) 
QcnTiKO  TiTLB— Fjatibb— Bevibw  on  Appbau 

1.  In  a  suit  in  equity,  bron^t  to  remove  a 
deed  held  by  the  defendants  as  a  cloud  upon 
plaintiff's  title  to  the  land  in  qnestion,  in  which 
the  bill  alleges  that  the  defendants'  immediate 
grantor,  who  claimed  to  have  purchased  the 
land  at  a  judicial  sale  under  a  decree,  had  no 
title,  because  no  sale  of  such  land  was  ever 
decreed  in  any  legal  proceedings  sach  as  are 
recited  in  said  grantor  s  deed,  and  that  no  sale 
of  said  land,  or  of  any  interest  therein,  was 
ever  decreed  in  any  legal  proceedings  set  up 
m  said  pretended  deed,  and  that  no  legal  Bal» 
of  said  land,  or  of  any  interest  therein,  was 
ever  made  by  the  special  commissioner  who 
made  the  deed  to  the  defendant's  grantor,  such 
grantor  sbonld  be  made  a  party  defendant  to 
the  suit;  and  a  decree  prononnced  in  his  ab- 
sence, or,  in  case  of  his  death,  in  the  absence 
of  his  heirs  at  law,  should  be  set  aside. 

2.  Although  the  objection  to  the  bQl  for 
want  of  necessary  parties  is  not  properly  raised 
in  the  ci'vnit  court  by  demurrer,  plea,  or  an- 
swer, this  court  will,  on  Its  own  motion,  re- 
verse and  remand  the  cause  for  want  of  prop- 
er parties  where  such  defect  is  apparent  upon 
the  face  of  the  bill  and  exhiUts. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Ritchie  county. 

Suit  by  Victor  V.  Hitchcox,  by  his  next 
friend,  Bllen  A.  Hitchcox,  against  Columbia 
V.  Hitchcox  and  others,  to  remove  cloud 
from  title.  From  the  decree  defendants, 
J'obn  M.  Morrison  and  another,  api>eaL  Re- 
versed. 

Thomas  E.  Davis^  for  apftellanta.  David  D. 
Johnson,  for  appellee. 


BNOLISH.  J.  This  WM  a  ratt  In  eqntty, 
brought  in  the  circuit  court  of  BltChie  coun- 
ty, returnable  to  September  rutee,  1887,  by 
Victor  V.  Hitchcox,  a  minor  child,  who  sued 
by  his  next  friend,  Ellen  A.  Hitchcox,  against 
Columbia  V.  Hitchcox,  widow  of  M.  M. 
Hitchcox,  deceased,  and  others.  The  plain- 
tiff, in  her  bill,  asserts  that  the  heirs  at  law 
of  M.  M.  Hitchcox,  deceased,  are  entitled  to 
the  undivided  one-fourth  of  a  tract  of  land 
situated  In  said  county  of  Ritchie,  contain- 
ing really  282  acres,  but  which  is  described 
in  a  patent  issued  by  the  commonwealth  of 
Virginia  about  the  1st  of  September,  1851,  to 
William  Hitchcox,  the  grandfather  of  the  in- 
fant plaintiff,  as  containing  293  acres,  situ- 
ated on  the  Northwestern  turnpike  and 
Husher's  run,  in  said  connty  of  Ritchie,  in 
which  patent  the  metes  and  bounds  of  said 
tract  are  given.  Plaintiff  alleges  that  said 
William  Hitchcox  died  seised  in  fee  simple 
of  said  land,  and  that  by  his  will  he  gave 
said  land  to  his  widow  for  her  lifetime,  and 
after  her  death  to  his  heirs,  but  to  said  wid- 
ow absolutely  with  power  to  dispose  of  the 
same  and  convert  it  to  her  use  during  her 
lifetime  if  she  saw  fit,  his  said  heirs  having 
no  right  or  interest  therein  while  she  lived, 
and  only  a  reversion  therein  in  case  she  did 
not  use  or  dispose  of  the  same;  that  said 
widow  died  about  the  year  1877,  and  at  her 
death  said  land  became  the  property  of  the 
heirs  at  law  of  the  said  M.  M.  Hitchcox; 
that  said  M.  M.  Hitchcox  died  before  bis 
mother  (the  widow  aforesaid),  and  at  the 
death  of  the  said  widow  said  land  became 
the  property  of  the  following  persons,  to  wit, 
William  L.  Hitchcox.  Nelson  K.  Hitchcox, 
Waldo  P.  Hitchcox,  all  of  whom  were  sons  of 
said  William  Hitchcox,  deceased,  in  the  pro- 
Itortion  of  one-fourth  each,  and  the  other 
nndivided  fourth  part  became  the  property  of 
Clay  B.  Hitchcox,  Montrose  M.  Hitchcox.  Co- 
lumbia V.  Hitchcox,  Calvert  h.  Hitchcox, 
B^amest  Ii.  Hitchcox,  Phoebe  F.  Hitchcox, 
and  Ellen  A.  Hitchcox,  the  children  and 
heirs  at  law  of  M.  M.  Hitchcox.  deceased, 
who  was  the  other  child  of  William  Hitch- 
cox, deceased;  and  the  plaintiff  alleges  that 
at  the  death  of  their  grrandmother,  the  wid- 
ow of  said  William  Hitchcox,  deceased,  he 
and  his  brothers  and  ststers  aforesaid  be- 
came jointly  the  owners  in  fee  simple  of  said 
undivided  fourth  interest  in  and  to  said  tract 
of  293  acres  of  land,  and  their  mother,  Co- 
lumbia V.  Hitchcox  (who  is  still  living),  and 
Is  the  widow  of  said  M.  M,  Hitchcox,  has  a 
dower  interest  in  their  said  one-fourth  inter- 
est in  said  land,  and  be  Is  the  owner  In  fee 
simple  of  one  undivided  eighth  of  one-fourth 
part  of  said  land,  or  one  thirty-second  part 
thereof.  The  plaintiff  further  alleges:  That 
he  and  his  said  brothers  and  sisters  had  a 
right  to  have  their  one-fourth  Interest  in  said 
land  set  off  to  them  in  <M>e  parcel,  and  that  tt 
said  one-fourth  part  so  set  off  should  be  in- 
capable of  proper  and  judicious  partition  in- 
to eight  parts,  he  had  a  right  to  have  said 
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fomth  part  iold,  and  the  proceeds  thereof,  so 
that  bis  one-elglitb  port  thereof  can  be  paid 
to  him.  That  the  said  Waldo  P.  Hitctacoz 
had  sold  his  Interest  in  said  land  to  Jacob  S. 
Pratt  That  Nelson  E.  Hltctacoz's  interest  in 
said  land  had  been  sold  nnder  some  sort  of 
judicial  proceedings,  and  that  said  interest 
was  now  owned  by  J.  P.  Strlckler.  That  W. 
L.  Hitchcox  had  sold  his  Interest,  and  that 
the  same  had  been  transferred  through  sev- 
eral hands,  and  was  now  owned  by  J.  B.  and 
L.  B.  Pratt;  but  that  plaintiff  knew  nothing 
as  to  the  title  or  claims  of  said  Jacob  S. 
Pratt,  J.  P.  Strlckler,  and  J.  B.  and  L.  B. 
Pratt,  or  as  to  what  Interest  they  might  own, 
or  what  the  nature  of  their  several  claims 
waa  That  the  said  Nelson  K.  Hitchcox  was 
still  In  possession  of  a  part  of  said  land,  and 
the  said  Jacob  S.  Pratt  was  In  possession  of 
another  part  thereof,  and  the  said  J.  B.  and 
li.  B.  Pratt  were  In  possession  of  another 
part  thereof;  but  that  William  Ij.  Hitchcox 
and  Waldo  P.  Hitchcox  no  longer  claim  any 
interest  in  said  land,  and  that  the  widow  of 
M.  M.  Hitchcox  is  entitled  to  have  her  dower 
set  apart  to  her  in  the  one-fonrth  to  which 
the  heirs  at  law  of  M.  M.  Hitchcox  were  en- 
titled, or  to  have  the  same  sold,  and  to  re- 
ceive a  gross  sum  in  lien  thereof.  That  John 
M.  and  William  IJ.  Morrison  are  in  posses- 
sion of  another  portion  of  said  land,  and  that 
they  are  asserting  some  claim  to  or  Interest 
therein,  and  plaintitF  alleged  that  they  had 
no  right,  title,  or  interest  whatsoever  in  said 
land,  or  any  part  thereof.  That  on  the  22d 
day  of  October,  1888,  there  waa  placed  on 
record  in  the  office  of  the  clerk  of  the  county 
coort  of  Ritchie  county  what  purports  to  be 
a  deed  from  R.  S.  Blair,  special  commission- 
er, to  one  A.  S.  Core,  purporting  to  convey 
an  undivided  Interest  in  said  land;  but  the 
plaintiff  alleged  that  no  sale  of  said  land,  or 
any  Interest  therein,  was  ever  made  by  said 
R.  S.  Blair,  special  commissioner,  or  other- 
wise, and  that  neither  said  land  nor  any  in- 
terest therein  was  ever  embraced  or  contem- 
plated, in  the  legal  proceedings  mentioned  In 
said  pretended  deed.  That  said  A.  8.  Gore 
had  been  long  dead  before  said  pretended 
deed  was  recorded,  and  plaintiff  alleged  that 
no  such  deed  was  ever  made  or  delivered  to 
said  A.  S.  Core  in  his  lifetime,  and  plaintiff 
charges  that  said  A.  S.  Core  never  had  any 
sort  of  right,  title,  or  Interest  in  or  to  said 
land  whatsoever.  That  plalntltTs  father,  M. 
M.  Hitchcox,  never  conveyed  any  interest 
therein,  nor  was  any  interest  of  his  ever  sold 
or  conveyed  by  any  legal  proceedings,  so  that 
said  Core  never  could  have  had  any  interest 
therein;  and.  If  said  John  M.  and  William 
L.  Morrison  have  any  claim  or  color  of  title 
whatsoever  f*r  said  land,  it  most  be  under 
said  Core,  and  said  Core  never  had  any  valid 
title,  and  never  claimed  to  have,  nor  has 
there  been  any  such  claim  or  color  of  title,  or 
jiny  paper  purporting  to  convey  any  title  or 
Intt'vest  In  said  land,  on  record,  except  the 
'1  deed  recorded  In  October,  1883.    And 


plaintiff  fnrtfaer  alleged  that  said  pretended' 
deed,  or  any  pretended  conveyance  made  in 
pursuance  thereof,  is  wholly  Illegal,  null, 
and  void,  and  conveys  no  title  or  Interest 
whatever  in  said  land;  and  that  the  said 
pretended  deed  from  R.  S.  Blair,  special  com- 
missioner, to  A.  S.  Core,  and  any  deeds  or 
conveyances  made  nnder  the  same,  are  sim- 
ply clouds  upon  the  title  to  said  land,  and 
that  he  has  a  right  to  come  into  a  court  of 
equity  to  have  the  same  removed;  and  the 
plaintiff  prayed  that  the  said  John  M.  Morri- 
son and  William  Li.  Morrison  might  be  re- 
quired to  disclose  and  show  by  what  right  or 
authority  they  are  asserting  possession  to 
any  part  or  interest  in  the  said  tract  of  land, 
and  what  character  of  title  they  claim  to  any 
interest  therein.  That  the  said  pretended 
deed  from  R.  S.  Blair,  special  commiadoner, 
to  A.  S.  Core,  and  any  deed  of  conveyance 
made  by  said  Core  in  pursuance  thereof,  may 
be  declared  null  and  void,  and  of  no  effect  to 
create  any  title  in  said  Morrisons  or  otherwise 
In  said  land;  and,  further,  that  a  partition  of 
said  tract  of  203  acres  of  land  might  be  made, 
setting  off  and  assigning  to  Waldo  P.  Hitch- 
cox or  his  assignees  one-fourth,  to  Nelson  K. 
Hitchcox  or  his  assignees  one-fourth,  to 
William  Ik  Hitchcox  or  his  assignees  one- 
fourth,  and  to  the  plaintiff  and  his  said 
brothera  and  sisten,  the  children  of  M.  M. 
Hitchcox,  deceased,  one-fourth;  and  that  out 
of  the  fourth  Interest  so  to  be  assigned  to  the 
heira  of  M.  M.  Hitchcox,  deceased,  dower 
may  be  assigned  to  the  said  Columbia  V. 
Hitchcox,  widow  of  M.  M.  Hitchcox,  deceas- 
ed; and  that  the  same  may  be  partitioned,  if 
practicable,  among  the  heira  of  said  M.  M. 
Hitchcox,  but  if  the  same  be  Incapable  of 
partition,  that  then  said  fourth,  when  so  set 
off,  may  be  sold,  and  a  sum  In  gross  be  given 
to  said  widow  In  Hen  of  dower,  and  the  resi- 
due divided  among  the  said  heira  of  M.  M. 
Hitchcox. 

The  defendants,  J.  M.  Morrison  and  Wil- 
liam L.  Morrison,  filed  theh-  joint  answer  to 
plaintiff's  bill.  In  which  they  say:  That  they 
are  not  advised  when  William  Hitchcox  died, 
but  they  are  advised  that  he  died  several 
years  before  his  son  M.  M.  Hitchcox,  and 
that  after  the  death  of  M.  M.  Hitchcox  two 
suits  were  Instituted  in  tbe  circuit  court  of 
Ritchie  county  against  the  heirs  of  M.  M. 
Hitchcox  and  others,  namely,  H.  Rosenheim 
and  others,  plaintiffs,  and  T.  P.  Jeffrey,  ad- 
ministrator, plaintiff,  which  suits  were  for 
the  ostensible '  object  of  selling  said  M.  M. 
Hltchcox's  real  estate  of  which  he  died 
seised,  in  which  suits  the  heira  of  said  M.  M. 
Hitchcox  and  his  widow  were  among  the  de- 
fendants. That  under  a  decree  rendered  In 
said  suits  all  the  real  estate  of  which  the  said 
M.  M.  Hitchcox .  died  seised  was  decreed  to 
be  sold,  and  that  said  real  estate  was  sold, 
and  on  the  24th  day  of  April,  1S77,  said  sale 
was  confirmed,  and  that  among  the  real 
estate  so  'sold  and  confirmed  was  the  one 
fourth  interest  of  the  said  M.  M.  HKcfacox 
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tn  a  tract  of  282  acres  of  which  said  Hitch- 
coz'b  father  died  seised  and  possessed,  which 
one-fourth  Intra«8t  A.  S.  Core  became  the 
parcliaaer  of,  and  from  the  date  of  tlie  con- 
firmation of  the  sale  was  entitled  to  a  deed 
tboefor,  although  he  did  not  receive  a  deed 
therefor  untU  the  8th  day  of  February,  1881, 
of  all  which  decrees  and  proceedings  the 
said  heirs  of  M.  BI.  Hitchcox  had  notice. 
Tliat  by  a  suit  hi  said  circuit  court,  brought 
by  said  A.  S.  Core  against  William  L.  Eitch- 
eoz,  Waldo  P.  Hitcbcox,  and  N.  K.  Hitchcoz, 
the  said  tract  of  282  acres  was  partitioned, 
and  the  one-fourth  Interest  so  purchased  by 
said  Oore  as  the  interest  of  M.  M.  Hltchcox 
was  assigned  and  set  off  by  metes  and  bounds 
to  him.  And  respondents  further  say  that 
they  purchased  of  said  Oore  82  acres  of  land, 
which  they  are  Informed  Is  the  said  one- 
fourth  Interest  so  purchased  by  said  A,  8. 
Core,  and  partitioned  to  him;  and  an  agree- 
ment In  writing  between  them  and  said  Core 
was  Altered  into  the  18th  day  of  May.  1889; 
that  for  said  land  said  Core  afterwards  exe- 
cuted to  them  a  deed  of  general  warranty, 
bearing  date  on  the  29th  day  of  March,  1882, 
which  was  admitted  to  record  on  the  3d  day 
of  June,  1882;  that  immediately  upon  their 
purchase  on  the  19th  day  of  May,  1879,  they 
ent»ed  into  possession  of  said  land,  built  a 
bouse,  cleared  and  improved  the  land;  that 
they  paid  a  valuable  consideration  for  said 
land,  to  wit,  $1,000;  that  they  have  since 
put  valuable  Improvements  on  the  same  until 
It  is  now  worth  thrlbble  what  they  paid  for 
it,-of  aU  ot  which  said  M.  M.  Hitchoox's 
taehrs  have  had  notice.  Said  defendants  fur- 
ther say  that  If  the  object  of  this  suit  is  to 
attempt  to  deprive  them  of  their  land '  by 
trying  to  show  that  the  land  they  own  and 
have  been  in  possession  of  is  part  of  the  293 
acres  they  speak  of  in  their  bill  as  patented 
to  William  Hltchcox,  and  can  show  it  Is  the 
same  as  the  282  acres,  they  say  they  are 
estopped;  and  they  further  show  in  suits 
against  M.  M.  Hitchoox's  heirs  the  said  M. 
H.  Hltchcox's  widow  asked  and  accepted  a 
gross  sum  in  lien  of  her  dower,  and  therefore 
she  is  estopped,  and  they  do  plead  said  two 
suits  above  mentioned  against  M.  M.  Hitch- 
cox's  heirs  and  others  In  bar  and  complete 
estoppel  of  this  action  against  them;  and 
they  further  plead  that  they  had  been  in  pos- 
session under  written  c(»tract  more  than  10 
years  before  the  suing  out  of  the  writ  In  this 
suit;  and  farther,  that  their  title  will  date 
back  to  the  confirmation  of  the  sale  to  Core 
in  April,  1877,  In  case  the  court  should  be  of 
opinion  that  proceedings  up  to  that  time 
should  be  irregular,  void,  and  without  au- 
thorl^,  and  that  the  plaintiff  cannot,  by 
law,  now,  by  next  friend,  mialntain  his  suit; 
that  by  law,  if  not  of  age,  after  he  comes  of 
age  he  has  six  months  to  show  cause  against 
any  decree,  but  not  before;  and  that,  being 
in  possession,  be  cannot  now.  In  equity,  main- 
tain this  suit.  Copies  of  the  last  will  and 
testament  of  William  Hltchcox,  and  also  of 


M.  M.  Hltchcox,  were  exhibited,  as  also  the 
bills  filed  In  the  circuit  court  of  Ritchie  coun- 
ty by  B.  Boeenheim  against  M.  M.  Hltchcox, 
and  by  Ttiomaa  P.  Jeffrey,  surviving  partner, 
etc.  Against  Columbia  V.  Hltchcox,  the 
widow,  and  Columbia  V.  Clay  and  others, 
the  heirs  at  law,  of  M.  M.  Hltt^cox,  deceased, 
as  well  as  copies  of  the  decree  rendered  in 
said  causes,  which  were  consolidated  and 
heard  together;  also  the  copy  of  the  report  of 
sale  made  under  a  decree  of  sale  rendered  In 
said  causes  by  R.  S.  Blair,  special  commis- 
sioner; also  a  copy  of  the  blU  and  proceeding 
had  in  the  suit  brought  by  A.  S.  Core  for  par- 
tition against  William  L.  Hltchcox,  Waldo 
P.  Hltchcox,  and  Nelson  K.  Hltchcox. 

On  the  19th  day  of  October,  1891,  the  depo- 
sitions of  Ellen  A.  and  Victor  V.  Hltchcox 
were  taken  by  the  plaintiff,  and  filed  on  the 
22d  day  of  October,  1881.  On  the  26th  day 
of  October,  1882,  Thomas  B.  Davis,  attorney 
for  the  defendants  John  and  William  Morri- 
son, filed  an  aflSdarit  for  continuance,  in 
whldi  he  states  that  when  be  submitted  said 
case  to  the  court  It  was  not  his  understand- 
ing he  was  submitting  the  cause  as  to  final 
hearing,  but  was  for  the  purpose  of  passing 
on  the  right  of  plaintiff  to  maintain  suit,  and 
as  to  validity  of  deed  made  to  Core  by  com- 
missioner, in  the  suit  of  Rosenheim  v.  M.  M. 
Hltchcox's  children,  etc.  It  was  not  sub- 
mitted with  understanding  his  clients  should 
be  deprived  of  proving  their  cause  outside  of 
the  questions  above  mentioned.  At  no  time 
would  he  have  submitted  cause  so  as  to  de- 
prive his  clients  of  the  privilege  of  making 
out  their  defense  without  further  proof.  Da- 
vid D.  Johnson,  counsel  for  the  plaintiff,  filed 
a  counter  afQdavit,  in  which  he  says  that 
said  Thomas  E.  Davis  was  mistaken,  and 
that  the  case  was  argued  and  submitted 
upon  its  merits  at  a  former  term,  and  the  un- 
derstanding was  that  the  court  was  to  take 
the  papers,  and  decide  the  case  at  the  next 
term;  and  that  he  prepared  an  order  making 
up  the  pleadings  and  submitting  the  ease, 
which  is  still  In  the  file,  and  is  filed  as  part  of 
his  affidavit,  which  order  beai-s  an  Indorse- 
ment in  pencil,  made  by  the  Judge  of  the 
court  tn  his  own  handwriting,  a  copy  of 
which  order  and  indorsement  is  also  filed. 
Said  W.  L.  Morrison  and  J.  M.  Morrison  also 
filed  their  Joint  affidavit,  in  which  they  state 
that  said  land  has  been  in  tiieir  possession, 
open,  notorious,  continuous,  hostUe,  and  ad- 
verse to  every  person,  since  the  19th  day  of 
May,  1879,  working,  clearing,  and  raising 
crops  and  building  thereon  and  paying  the 
taxes  thereon  ever  si^ce  they  received  the 
possession  from  A.  S.  Core,  who  purchased 
it  at  public  sale  at  the  front  door  of  the  court- 
house of  Ritchie  county,  purporting  to  be  sold 
under  a  decree  to  satisfy  debts  of  M.  M. 
Hltchcox,  father  of  the  plaintiff.  Columbia 
V.  Hltchcox,  widow  of  M.  M.  Hltchcox,  de- 
ceased, and  the  children  of  said  M.  M.  Hltch- 
cox who  are  named  as  defendants,  filed  their 
answer  admitting  the  truth  of  the  allegations 
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wntalned  in  fbe  bOL  On  the  SlBt  day  of 
October,  1892,  the  court  proceeded  to  hear 
the  case  upon  the  bill,  answers,  replications, 
and  proofs  reciting  In  the  decree  that  the 
cause  was  submitted  at  a  former  term  of  the 
court,  and  decreed  the  complainant  was  enti- 
tled to  the  reUef  prayed  for  In  the  bill,  and 
that  he  and  his  brothers  and  sisters  were 
entitled,  as  heirs  at  law  of  M.  M.  Hitchcoz, 
deceased,  to  the  undivided  fourth  interest  in 
and  to  the  tract  of  293  acres  of  land  In  the 
bill  and  proceedings  mentioned,  and  that  said 
deed  from  R.  S.  Blair,  special  commissioner, 
to  A.  S.  Core,  dated  October  22,  1888,  constl* 
tuted  no  adverse  title  in  the  grantee,  A.  S. 
Core,  or  in  those  to  whom  he  subsequently 
conveyed;  and  removed  the  deeds  from  R.  S. 
Blair,  special  commissioner,  to  A.  S.  Core, 
and  from  A.  S.  Core  to  John  M.  and  William 
L.  Morrison  as  clouds  upon  said  title;  and 
held  that  the  heirs  of  M.  U.  Hitchcoz,  de- 
ceased, were  entitled  to  the  recovery  of  the 
possession  of  their  said  undivided  fourth  In- 
terest in  said  land,  and  to  have  the  same 
partitioned,  and  their  said  fourth  interest  set 
off  to  them,  and  appointed  commlBsioners  to 
go  upon  said  land,  and  make  partition  of 
the  same,  and  report  their  proceedings;  over- 
ruling the  defendants'  motion  for  continu* 
ance  on  the  ground  that  the  same  came  too 
late,  the  cause  having  been  regularly  submit* 
ted  at  a  former  term.  On  the  27th  day  ot 
June,  1893,  the  commissioners  appointed  to 
make  partition  returned  their  report,  which 
was  confirmed,  and  a  deed  directed  to  be 
made  to  the  widow  and  heirs  of  M.  M.  Hitch- 
cox,  deceased,  with  covenants  of  special  war- 
ranty for  the  land  allotted  to  them,  and  from 
this  decree  said  John  M.  and  WlUIam  L. 
Morrison  applied  toe  and  obtained  this  ap- 
peal. 

The  first  oTor  assigned  by  the  appellantB 
Is  to  the  action  of  the  court  In  pronouncing  a 
decree  in  the  absence  of  necessary  parties, 
suggesting  that  W.  L.  Hitchcoz,  N.  K.  Hitch- 
coz, and  A.  S.  Core  were  necessary  parties, 
and  were  entitled  to  be  heard  as  defendants 
in  the  cause.  It  is  true,  no  demurrer  ap- 
peals to  have  been  interposed  suggesting  the 
want  of  proper  parties,  yet  this  court  has 
held  In  the  case  of  Morgan  t.  Blatchley,  33 
W.  Va.  156,  10  S.  B.  282,  that,  "although  the 
objection  to  the  bill  for  want  of  proper  par- 
ties is  not  pn^erly  raised  in  the  circuit  court 
by  demurrer,  plea,  or  answer,  this  oonrt  will, 
on  its  own  motion,  reverse  and  remand  the 
cause  where  snch  defect  Is  apparent  upon 
the  face  of  the  bill  and  exhibits";  and  in  the 
case  of  Donahue  ▼.  Fackler,  21  W.  Va.  124, 
It  was  held  that  "when  it  is  uncertain  whether 
or  not  certain  persons  have  an  interest  in 
land,  it  is  error  to  decree  a  sale  of  such  land 
without  making  such  parsons  parties  to  the 
snit."  Now,  the  avowed  object  of  this  bill 
was  to  partition  and  set  off  to  the  plaintiff 
and  the  other  heirs  at  law  of  M.  M.  Hitchcoz, 
deceased,  the  undivided  one-fourth  part  of  a 
tract  of  land  which  was  patented  to  William 


Hitchcoz,  the  grandfather  of  the  plaintiff, 
by  the  commonwealth  of  Virginia  in  Septem- 
ber, 1851,  and  described  therein  as  contain- 
ing 293  acres,  situated  on  the  Northwestern 
turnpike  and  Hnsher's  run,  in  Bitchle  county, 
which  patent  was  filed,  and  gives  a  descrip- 
tion by  metes  and  bounds,  and  is  evidently 
the  same  land  an  undivided  interest  in 
which  was  sold  by  R.  S.  Blair,  as  special 
commissioner,  under  a  decree  of  the  circuit 
court  of  Ritchie  county.  In  the  consolidated 
cases  of  H.  Rosenheim  against  M.  M.  Hitch- 
coz and  Thomas  P.  Jeffrey,  surviving  part- 
ner, etc.,  against  the  widow  and  heirs  at  law 
of  M.  M.  Hitchcoz,  deceased,  and,  while  the 
description  of  the  land  in  the  bill  and  ez- 
hlbits  described  may  not  correspond  precisely 
with  the  description  of  the  282  acres  of  land 
reputed  as  sold  by  R.  S.  Blair,  special  com- 
missionor,  to  A.  S.  Cote,  yet  the  case  was 
referred  to  a  commissioner  to  ascertain  the 
real  estate  owned  by  the  estate  of  M.  H. 
Hitchcoz,  deceased,  and  his  report  was  un- 
ezoepted  to,  and,  acting  on  pursuance  of 
said  report,  said  R.  S.  Blair,  as  special  com- 
missioner, reports  that  he  sold  the  one-fourth 
of  a  282-acre  tract,  being  the  interest  of  the 
said  M.  H.  Hitchcoz,  then  deceased.  In  his 
father's  farm,  near  Bllenboro,  to  said  A.  S. 
Core,  for  which  he  paid  $660;  and  said  R.  S. 
Blair  appears  subsequently  as  special  oom- 
missloner  acting  under  a  decree  of  the  dr- 
cult  oourt  of  said  county  in  two  chancery 
cases  which  were  consolidated  to  have  made 
said  A.  S.  Core  a  deed  for  the  one-fourth  In- 
tfflrest  In  said  282-acre  tract  of  land,  which 
deed  the  plaintiff  alleges  appears  to  have 
been  admitted  to  record  in  said  county  on  the 
22d  day  of  October,  1888,  and  one  of  the  al- 
leged objects  of  the  plaintiff's  bill  was  to 
remove  this  deed  as  a  cloud  upon  the  title 
and  a  determination  of  the  qnestions  raised 
by  the  effort  to  show  that  said  deed  shoald 
be  removed  as  a  cloud  upon  the  title  under 
the  allegation  made  in  the  plaintiff's  bill  that 
no  sale  of  said  land,  or  any  interest  therein, 
was  evw  decreed  in  any  legal  proceedings 
set  up  in  said  pretended  deed;  that  no  legal 
sale  of  said  land  or  any  Interest  therein  was 
ever  made  by  said  R.  S.  Blair,  special  com- 
mlsslonffi',  mr  otherwise;  and  that  neithw 
said  land,  nor  any  Intoest  ther^n,  was  ever 
embraced  or  contemplated  in  the  legal  pro- 
ceedings m^itioned  in  said  pretended  suit,— 
constitutes  a  direct  attack  upon  the  title  of 
said  A.  S.  Core  to  the  Interest  In  said  land 
whid)  he  conveyed  to  the  defendants  John 
M.  and  William  L.  Morrison.  In  this  state 
of  circumstances,  A.  S.  Core,  or,  in  case  of 
his  death,  his  heLrai  at  law,  should  have  been 
made  parties  to  the  suit  The  general  rule 
is  found  in  Sand's  Suit  in  Equity,  at  page 
191,  where  It  is  said:  "It  Is  a  general  rule 
in  equity  that  all  persons  materially  inter- 
ested in  the  subject-matter  of  the  bill  ought 
to  be  made  parties  to  the  suit,  however  nu- 
merous they  may  be."  The  same  rule  is 
found  In  1  Bart  Ch.  Pr.  p.  133,  i  3S.    The  de- 
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fendants  John  M.  and  William  Li.  Morrlflon, 
in  their  answer,  allege  that  A.  S.  Ciore  con- 
veyed to  them  said  interest  In  said  282  acres 
of  land  by  deed  with  covoiantB  of  general 
warranty,  dated  the  29th  day  of  March,  1882, 
and  that  the  same  was  admitted  to  record  on 
the  3d  day  of  June,  1882,  which  was  filed  afl 
"Bxhlblt  B"  with  their  answer,  which  shows 
that  the  said  A.  S.  Oaee  was  directly  Inter- 
ested in  protecting  his  warranty  of  title. 
In  the  case  of  Pappenhelmer  T.  Robberts,  24 
W.  Va.  702,  which  was  a  salt  brought  by  a 
Judgment  creditor  to  sell  the  lands  of  the 
Hebtoe,  this  court  held  that  "if  In  such  suit 
the  plaintiff  seeks  to  set  aside  as  fraudulent 
and  yold  certain  deeds  alleged  to  have  been 
made  by  the  judgment  debtor  with  intent  to 
hinder,  delay,  and  defraud  the  plaintiff  in 
the  collection  of  his  debt.  In  order  to  charge 
the  land  thereby  conveyed  with  the  payment 
of  bis  Judgment,  such  alleged  fraudulent 
alienees  are  necessary  parties  to  such  suit, 
although  they  may  have  conveyed  the  said 
lands  granted  them  respectively  to  other 
persons,  who  are  defendants  In  the  suit"; 
and  that  "if  the  want  of  such  proper  parties 
appears  on  the  face  of  the  bill,  it  will,  for 
that  cause,  be  demurrable,  and  the  defect 
may  be  talcen  advantage  of  by  demurrer  or 
at  the  hearing  of  the  cause";  and  in  the 
case  of  Neely  v.  Jones,  18  W.  Va.  626,  it  was 
held  that  "U  all  the  Judgment  creditors  are 
not  made  parties  to  such  a  suit  either  formal- 
ly or  Informally,  and  this  is  disdoeed  In  any 
manner  by  the  record,  the  appellate  court 
will  reverse  any  decree  ordering  the  sale  of 
the  lands,  or  the  distribution  of  the  proceeds 
of  such  sale."  See,  also,  Donahue  v.  Fackler, 
21  W.  Va.  125,  and  Turk  v.  biules,  38  W. 
Va.  404,  18  S.  E.  561.  In  the  case  under 
consideration,  the  legality  of  the  manner 
in  which  the  defendant  Morrisons'  immedi- 
ate grantor  derived  his  title  being  directly  as- 
saulted, and,  although  purchased  by  said 
grantor  at  public  sale  under  a  decree  of 
court,  the  regularity  of  the  chancery  pro- 
ceedings under  which  said  decree  was  ob- 
tained being  challenged  and  brought  in  ques- 
tion by  the  plaintiffs  bill,  my  conclusion  is 
that  A.  S.  Core  was  a  necessary  party  to 
this  suit,  and  should  have  been  brought  be- 
fore the  court.  In  order  that  he  might  pro- 
tect his  Interest,  and  the  questions  raised 
might  be  properly  determined.  It  cannot  be 
said  that  said  A.  8.  Core  was  a  purchaser 
at  a  Judicial  sale  under  a  decree  of  court, 
which  sale  was  afterwards  confirmed  by  a 
decree  of  court,  and  therefore  he  is  protected 
under  section  8  of  chapter  132  of  the  Code, 
for  the  reason  that  the  plaintiff,  in  his  bill, 
alleges  that  there  was  no  such  decree  and 
no  such  sale;  and  said  Core,  or  those  repre- 
senting him,  should  be  present,  in  order  that 
they  may  have  an  opportunity  of  presenting 
the  facts  and  placing  the  question  at  rest. 
And,  having  arrived  at  the  conclusion  that 
the  decree  conplalned  of  was  entered  in 
»be  absence  of  necessary  parties,  the  same 


must  be  reveraed,  and  ttie  txaae  Mmanded 
to  the  circuit  court  of  Bltchle  county  for  far- 
ther proceedings  to  be  had  therein,  with  costa 
to  the  appellant. 

(S9  W.  Va.  567) 

BOGGESS  V.  RICHARDS'  ADM'R  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  1.  1894.) 

COMTBAOT— IIaBBIAQC  AS  COMSIDBRATIOir— LIMITA- 
TIONS—HOSBAMD  AND  WlFB— FbOFITS 

OH  Witb's  Estatk. 

1.  Marriage  in  an  antenuptial  contract  is 
a  valuable  consideration,  and  such  contract 
cannot  be  imi>eached  by  existing  creditors  as 
fraudulent  unless  it  be  shown  that  both  par- 
ties thereto  participated  therein,  or  had  notice 
of  fraudulent  intent. 

2.  The  statute  of  limitations,  as  provided 
in  section  14,  c.  104,  Code,  has  no  application 
to  contracts  founded  on  a  valuable  considera- 
tion, but  is  limited,  by  the  wording  of  the  stat- 
ute, to  contracts  on  consideration  not  deemed 
valuable  in  law. 

3.  A  husband  may  engage  in  business  with 
his  wife's  capital,  in  her  name  and  on  her  cred- 
it, for  her  benefit;  but  if,  owing  to  his  skill  and 
labor,  large  profits  accrue  therefrom  over  and 
above  the  necessary  expenses  and  indebtedness 
of  the  business,  including  the  support  of  him- 
self, wife,  and  family,  a  court  of  equity  will 
justly  apportion  such  profits  between  liis  wife 
and  his  existing  creditors. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  ooimty. 

Suit  by  John  R.  Boggess  against  W.  F. 
Richards'  administrator  and  others.  From 
a  decree  dismissing  plaintiff's  bill,  he  ap- 
peals.    Reversed. 

John  Bassel,  for  appellant.  Edwin  Max- 
well and  M.  M.  Thompson,  for  appellees. 

DENT,  J.  In  the  circuit  court  of  Harri- 
son county,  at  April  rules,  1890,  plaintiff 
filed  his  bill  In  chancery  against  the  defend- 
ants, alleging,  among  other  things,  that  on 
the  30th  day  of  May,  1887,  he  obtained  a 
Judgment  against  the  defendant  Wilbur  F. 
Richards  for  the  sum  of  $420,  with  interest 
from  date,  and  $22.70  costs,  because  of  n 
libel  published  on  the  12th  day  of  July,  1884, 
which  Judgment  was  in  full  force  and  whol- 
ly unpaid;  that  said  Richards,  at  the  time 
of  such  libelous  publication,  was  the  owner 
of  a  large  amount  of  property,  but  that  on 
the  17th  day  of  November,  1885,  with  intent 
to  delay,  hinder,  and  defraud  the  plaintiff, 
he  entered  into  a  pretended  marriage  con- 
tract with  defendant,  at  that  time  Melissa 
McCleary,  now  Richards,  by  which,  in  con- 
sideration of  marriage,  he  transferred  and 
conveyed  all  his  known  property  to  ber,  she 
participating  in  his  fraudulent  intent;  this 
contract  was  not  admitted  to  record  until 
May  26,  1886;  that  after  the  marriage  said 
Richards  retained  possession  of  all  said  prop- 
erty, amounting  to  about  $7,000,  and  used 
and  managed  the  same  as  though  it  were  his 
own;  that  he  was  a  practical  printer,  and 
with  part  of  the  money  realized  from  said 
property,  or  rather  with  part  of  the  prop- 
erty Itself,  he  purchased  the  fully  equ'pped 
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jlHtat  at  tbe  paper  known  as  tbe  "Clarksborg 
Telegram,"  and  printed  and  edited  a  paper, 
and  BO  need  and  managed  the  property  con- 
veyed by  said  marriage  settlement  tliat  from 
about  $7,000  in  1SS5  it  amounted  to  upward 
of  $14,000  in  1890,  aU  due  to  tbe  skill,  labor, 
and  management  of  said  Richards;  that 
with  a  part  of  tbe  proceeds  of  said  property 
be  purchased,  in  his  wife's  name,  a  certain 
lot,  and  erected  a  valuable  bouse  thereon,— 
all  wbicb  he  alleges  was  In  fraud  of  bis 
rights  as  a  creditor  of  said  Richards,  and 
was  fully  participated  in  by  his  said  wife;  and 
be  prays  for  a  sale  of  said  property,  and  the 
payment  of  bis  debt,  interest,  and  coste 
thereof.  Numerous  interrogatories  are  pro- 
pounded for  tbe  defendants  to  answer.  The 
defendants  file  their  separate  answers,  nnder 
oath,  to  the  bill  and  Interrogatories,  In  which 
they  Tirtually  admit  the  facts  as  herein  re- 
peated from  said  answer,  but  deny  all  fraud 
or  knowledgre  of  fraud,  or  that  any  of  tbe 
various  transactions  fully  set  out  in  said 
answers  were  made  or  done  with  any  fraud- 
ulent intent  All  of  plalntlfTs  Interrogato- 
ries are  fully  and  at  length  answered.  Plain- 
tiff replied  generally.  Afterwards,  by  leave 
of  tbe  court,  and  over  tbe  objection  of  plain- 
tiff, respondents  filed  a  supplemental  an- 
swer setting  up  and  pleading  tbe  statute  of 
limitations.  At  the  Septemt>er  term,  1S93, 
the  court  entered  a  final  decree  dismissing 
plaintiff's  bill,  from  which  this  appeal  is 
taken. 

Tbe  first  question  presented  is  as  to  wheth- 
er tbe  court  erred  in  allowing  tbe  defend- 
ants to  file  a  supplemental  answer  pleading 
the  statute  of  limitations.  Section  14,  a 
104,  of  the  Code,  on  wbicb  defendants  rely,  is 
tix  these  words:  "No  gift,  conveyance,  aa- 
signment,  transfer  or  charge  not  on  consid- 
eration deemed  valuable  in  law  sbaU  be 
avoided  either  in  whole  or  in  part  for  that 
cause  only,  unless  within  five  years  after  It 
is  made  suit  be  brought  for  that  purpose," 
etc.  This  section  does  not  apply  to  contracts 
which  are  upon  consideration  deemed  valua- 
ble in  law,  but  is  expressly  limited  to  volun- 
tary contracts.  Tbe  contract  In  this  case 
was  not  only  on  consideration  deemed  valua- 
ble in  law,  but  on  the  highest  consideration 
known  to  the  law,  to  wit,  marriage.  As  has 
been  said,  though  tbe  common  law  abhors 
every  sort  of  cheating.  It  loves  matrimony. 
The  law  regarding  such  contracts  is  laid 
down  In  these  words,  to  wit:  "However 
much  a  man  may  be  indebted,  an  antennp- 
tial  settlement,  made  by  blm  in  considera- 
tion of  marriage,  is  good  against  his  credit- 
ors, unless  it  appears  that  tbe  intended  wife 
was  cognizant  of  tbe  frand.  And,  even 
though  it  conveys  his  whole  estate,  it  is  not 
simply,  on  that  account,  void;  and,  when  a 
settlement  is  made  \n  contemplation  of  mar- 
riage, tbe  law  presumes  it  was  an  induce- 
ment to  it,  and  the  courts  cannot  assume  the 
contrary  to  be  tbe  fact"  Herring  v.  Wick- 
bam,  29  Grat  628;   Ooutts  t.  Greenbow,  2 


Mnnf.  863.  Such  being  tje  natnre  ot  this 
contract.  It  could  not  be  avoided  nnder  sec- 
tion 2,  c.  74,  of  tbe  Code,  but  only  under  sec- 
tion 1  of  the  same  chapter,  because  it  was 
made  with  intent  to  delay,  binder,  and  de- 
fraud, and  the  statute  of  limitations  is  do 
bar  to  such  a  charge.  See  Hutchinson's 
Ex'x  V.  Boltz,  36  W.  Va.  754,  14  S.  B.  267. 
The  statute  of  limitations  was  Improperly 
pleaded,  but  was  the  plaintiff  prejudiced 
thereby?  Mrs.  Richards,  n6e  McCleary, 
was  a  piurcbaser  for  valuable  consideration, 
and,  to  make  the  property  transferred  to  her 
liable.  It  must  be  alleged  and  shown  that 
she  had  notice  of  or  participated  la  the  fraud, 
if  any,  of  her  Intended  husband.  This  the 
plaintiff  has  wholly  failed  to  do,  and,  for  all 
the  purposes  of  this  suit,  tbe  marriage  con- 
tract must  be  held  valid,  binding,  and  unlm- 
peacbed,  and  all  tbe  property  transferred 
thereby  as  tbe  sole  and  separate  property, 
including  the  rents,  issues,  and  profits  there- 
of, of  the  female  defendant,  wholly  free  and 
acquit  from  any  liability  to  her  husband's 
indebtedness. 

Tbe  plaintiff  objects  that  this  contract, 
not  being  identified  by  date  in  the  certificate 
of  acknowledgment,  was  Improperly  admit- 
ted to  record.  In  the  case  of  Adams  v. 
Medsker,  25  W.  Va.  127,  this  coort  has  com- 
pletely answered  this  objection. 

The  plaintiff  further  Insists  that,  the  prop- 
erty in  controversy  being  the  property  of  a 
married  woman,  notwithstanding  tbe  fact 
that  tbe  bill  propounds  interrogatories  under 
oath,  and  tbe  answer  responds  to  the  inter- 
rogatories under  oath;  that  because  there 
is  a  general  replication,-— under  the  holdings 
of  this  court  tbe  female  respondent  must 
prove  that  the  property  was  purchased  ■with 
funds  not  derived  from  her  husband.  Now, 
the  bill  alleges,  and  the  respondent  admits, 
that  tbe  funds  were  derived  from  her  hus- 
band, and  states  the  manner  of  the  deriva- 
tion directly  in  accord  with  tbe  discovery 
sought  If  tbe  answer  admits  tbe  facts 
stated  in  the  bill,  what  is  left  for  tbe  defend- 
ant to  prove?  Tbe  defendant  admits  that 
she  received  the  property  through  tbe  very 
transactions  tbe  plaintiff  alleges  she  bad 
with  her  husband,  but  she  denies  that  these 
transactions  were  frandnlent,  either  in  fact 
or  law.  Tbe  facts  being  undisputed,  it  de- 
volves upon  the  court  to  say  whether  they 
are  such  that  fraudulent  intent  on  the  part 
of  the  husband,  with  fraudulent  knowledge 
on  tbe  part  of  the  wife,  can  be  inferred,  <«:, 
If  not,  whether  constructive  legal  fraud  can 
be  imputed  to  her.  Taking  the  whole  his- 
tory of  the  transactions  of  the  husband  as 
set  out  In  this  case,  it  clearly  appears  that 
It  was  the  intention  of  the  defendant  hus- 
band to  place  his  property  in  such  condition 
that  the  plaintiff  could  not  possibly  succeed 
in  making  his  Judgment;  and  nowhere  to 
this  more  apparent  than  in  the  duplicate  an- 
swers which  be  has  had  prepared— one,  no 
doubt,  as  agent,  and  the  other  as  principal — 
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(or  himself  and  wife,  and  filed  herein.  It 
Is  plain  from  these  answers  that  the  hus- 
band, either  through  information  from  his 
le^l  advisers,  or  through  his  own  study  of 
the  subject,  believed  that  he  had  all  the 
property  in  controversy  thoroughly  armor- 
plated  against  the  assaults  of  the  plaintiff, 
and  therefore  he  appears  to  take  special  de- 
light In  showing  how  skillfully  he  has  man- 
aged to  Increase  the  value  of  his  wife's  sep- 
arate estate  magnificently,  and  yet  secured 
It  beyond  the  reach  of  the  clutches  of  his 
own  creditors.  The  exultation  at  the  suc- 
cess of  his  scheme  and  the  fraudulent  intent 
of  the  'husband  are  nowhere  more  apparent 
than  when  he  gives  utterance  to  the  follow- 
ing false  profession:  "Respondent  regrets 
that  his  financial  circumstances  are  so  poor, 
but  he  hopes  that  with  the  blessing  of  good 
health.  Industry,  and  economy  he  will  yet 
be  able,  not  only  to  pay  his  legal  debts,  or  to 
have  property  of  his  own  out  of  which  the 
same  may  be  made  or  paid,  for  it  Is  dis- 
agreeable and  annoying  to  respondent  to  owe 
any  debt  to  any  person."  This,  coming  from 
a  man  who  in  the  same  answer  apparently 
prides  himself  on  the  fact  that  by  bis  In- 
genuity, skill,  and  good  management  he  has 
succeeded  In  getting  over  $14,000  in  his 
wife's  name  in  less  than  five  years,  besides 
supporting  his  family,  and  who  owes  less 
than  $1,500,  evidences  a  lack  of  sincerity  on 
his  part  that  amounts  to  almost  positive 
proof  that  he  considers  himself  under  no 
obligation  to  pay  the  plaintiff's  claim,  but 
Justified  in  evading  it  in  any  available  man- 
ner. It  is  true,  this  debt  was  not  one  of  his 
own  contracting;  but  the  law  has  made  him 
liable  for  it,  and  therefore  it  is  Just  as  bind- 
ing on  him,  as  a  law-abiding  citizen,  as  any 
other  obligation.  But  it  is  not  so  with  the 
defendant  wife.  She  is  guilty  of  no  fraud 
in  fact,  nor  has  she  been  shown  to  have  any 
knowledge  of  his  fraudulent  intent;  on  the 
contrary,  she  appears  to  be  wholly  innocent 
even  from  the  suspicion  of  actual  fraud; 
and  the  only  question  is  whether  the  law 
will  impute  to  her  fraud  from  the  fact  that 
she  became  the  substantial  beneficiary  of 
her  husband's  fraudulent  purpose. 

Having  reached  the  conclusion  that  the 
marriage  settlement  was  good  and  valid  from 
at  least  the  day  of  its  recordation.  May  26, 
1886,  against  all  creditors  of  the  husband, 
both  existing  and  subsequent.  It  becomes  im- 
necessary  to  investigate  any  of  the  transac- 
tions of  the  husband  except  sndi  as  were 
subsequent  to  that  date.  The  property  which 
became  the  sole  and  separate  property  of  the 
defendant  wLie  by  virtue  of  said  contract 
was  as  follows,  to  wit:  Three  notes  known 
as  the  "Hustead  notes,"  amounting  to  $3,250; 
three  notes  known  as  the  "Thompson  notes," 
amounting  to  $1,700;  a  Judgment  against  B. 
T.  Baldwin,  $000,  one  note  on  J'oseph  Mur- 
ray, $1,000;  one  note  on  Stewart  Webster, 
$1,000;  also,  a  rental  interest  in  a  two-story 
brick  Mock  on  Main  street,  Clarksburg,  W. 


Va.  This  property  the  husband  took  pomea- 
lAaa  at,  as  he  had  a  right  to  do  under  the  law, 
and  continued  to  manage  for  her  use  and 
benefit,  and  realized  therefrom  the  sum  of 
$6,520.  The  amoimt  that  was  never  collect- 
ed does  not  appear,  but  it  was  certainly  some- 
thing which  under  the  marriage  agreement 
he  would  be  In  duty  bound  to  make  good  to 
her,  as  It  is  to  be  presumed  that  when  h? 
made  the  transfer  in  consideration  of  mar- 
riage he  represented  that  all  said  claims  were 
as  good  as  gold,  after  the  usual  manner  of 
men  under  similar  circumstances.  He  made 
several  investments  in  real  estate  and  gas 
and  electrlc-llght  stock,  which  were  all  legiti- 
mate, and  from  none  of  which  she  receiv<>d 
much  more  in  return  than  the  principal  In- 
vested. It  is  therefore  unnecessary  to  con- 
sider any  of  these,  as  there  is  no  pretense 
that  any  of  them  could  be  treated  as  fraudu- 
lent, with  the  single  exception  of  the  transac- 
tion in  relation  to  the  newspaper  plant 
About  the  Ist  day  of  April,  1886,  the  hus- 
band, having  caused  the  newspaper  plant 
known  as  the  "Telegram"  to  be  sold  under  a 
deed  of  trust  given  to  secure  the  Hustead 
notes  of  $3,250,  and  the  same  having  been 
bought  in  for  the  wife  at  the  price  <^  $1,400, 
credited  on  said  notes,  began,  in  the  name 
and  as  the  agent  of  his  wife,  to  carry  on  said 
newspapo-  buMness,  and  continued  the  same 
up  until  the  1st  day  of  December,  1890,  when 
be  sold  the  whole  i^ant,  including  the  bal- 
ance of  the  lease  on  the  building,  tor  the  sum 
of  $3,500,  which  he  turned  into  his  wife's 
estate,  and  which  probably  fully  compensat- 
ed ber  (or  her  loss  on  the  Hustead  notes.  In 
the  answer  of  the  wife,  repeated  In  the  an- 
swer of  the  husband,  is  the  following  state- 
ment: "Respondent  had  confidence  In  the 
honor  and  integrity  of  her  said  husband  as 
her  agent,  and  committed  to  him,  as  her 
agent,  the  conduct  and  managemrait  of  said 
new^apo*,  its  presses,  etc.,  to  a  very  great 
extent,  depending  upon  his  honesty  and  in- 
tegrity and  skill  in  the  correct  and  proper 
management  of  said  newspaper,  presses,  etc, 
in  her  interests  and  as  her  propierty  and 
business;"  and  "respondent,  in  answer  to  the 
ninth  interrogatory  of  plaintiff,  says  that  the 
amount  of  profits  made  from  the  Telegram 
newspaper  property,  including  Job  work  con- 
nected with  said  newspaper  office,  from  the 
1st  day  of  April,  1886,  until  December  1, 
1890,  was  at  the  average  rate  of  from  $1,200 
to  $1,500  per  annum.  Respondent  is  satlS' 
fled  that  the  amount  of  said  profits  per  an- 
num during  the  time  last  aforesaid  was  upon 
an  average  not  less  than  $1,200,  nor  more 
than  $1,500;  so  that  the  aggregate  amount 
of  said  profits  made  from  the  said  Telegram 
newapai)er,  including  the  Job  work  connected 
with  said  newspaper  office,  was,  as  respond- 
ent verily  believes,  during  said  last-mention- 
ed time,  not  less  than  $5,600,  nor  more  than 
$7,000."  In  another  part  of  theh*  separate 
answers  it  is  stated  that  part  of  this  amount 
was  used  in  support  of  tlie  family,  leaving 
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a  net  balance,  however,  of  not  less  tban 
$5,000  Now,  It  Is  easy  to  be  seen  that  the 
husband's  labor  and  skill,  he  being  a  pna- 
tlcal  and  efficient  i»-inter,  produced  this  large 
profit.  The  question  presents  Itself,  has  a 
husband  who  Is  skilled  in  any  particular 
iHranch  of  labor  the  right  to  bestow  all  his 
time,  labw,  and  skill  to  the  increaae  of  his 
wife's  separate  estate,  and  allow  his  Just 
legal  obligations  to  go  unpaid?  It  has  been 
settled  by  numerous  and  repeated  decisions 
that  It  matters  not  how  much  of  his  labor 
and  skill  a  man  may  devote  to  his  wife's 
property;  and,  although  It  may  be  changed 
from  a  rude  to  a  manufactured  state,  it  re- 
mains her  property  still,  and  cannot  be  levied 
on  by  executi<Hi  or  attached  for  his  debts. 
MUler  y.  Peck,  18  W.  Va.  99;  Atwood  t. 
Dolaa,  34  W.  Va.  663,  12  S.  E.  688. 

A  court  of  law  affording  no  remedy,  what 
will  a  court  of  equity  do?  In  Bump  on  E^ud- 
ulMit  Conveyances  (page  250)  the  law  is  stated 
to  be:  **An  arrangement  by  which  the  hus- 
band acts  aa  his  wife's  agent  without  any 
compensation,  cr  for  a  compensation  that  Is 
insufficient,  is  In  effect  an  attempt  to  make  a 
voluntary  conveyance  of  the  products  of  his 
skill  and  labor  in  her  favor,  and  is  void 
against  his  creditors;"  and  on  page  251:  "A 
debtor  may,  therefore,  bestow  his  skill  and  la- 
bor upon  bis  wife's  estate,  so  far  as  may  be 
reasonably  necessary,  without  rendering  the 
products  liable  to  hla  creditors.  He  may  do 
even  more  than  that  As  his  first  obligation 
Is  to  support  his  family,  the  products  of  the 
land  will  not  be  liable  for  his  debts  until  that 
obllgatloa  Is  discharged,  and  even  then  they 
will  not  be  liable  unless  the  irartion  not  need- 
ed for  the  support  of  the  family  is  the  re- 
sult of  hla  labor;  but,  if  there  is  any  such  sur- 
plus that  is  the  result  of  his  skill,  there  is  no 
reason  why  it  may  not  be  reached  In  equity, 
and  appropriated  towards  the  pajrment  of  his 
debts."  Shackleford  v.  ColUer,  6  Bush,  160; 
Murphln  v.  Taylor,  16  Ohio  St  509,  In  the 
latter  case  it  is  said:  "The  arrangement  be- 
tween the  husband  and  wife,  whereby  he  un- 
dertook to  carry  on  business  in  her  name  and 
for  her  exclusive  benefit,  was  in  effect  an 
attempt  to  make  a  voluntary  settlement  of 
the  products  of  his  skill  and  industry  in  fa- 
vor of  bis  wife."  In  the  case  of  Penn  y. 
Whitehead,  17  Orat  527,  Judge  Moncure 
says:  "Now,  I  take  It  to  be  a  sound  principle 
«f  law  that  by  no  agreement  or  arrangement 
between  husband  and  wife  alone,  founded  on 
no  valuable  consideration,  can  the  profits  of 
the  future  labor  of  either  of  them,  much  less 
•f  the  husband  alone,  be  secured  to  the  use  of 
them  or  either  of  them,  or  their  family,  in 
exclusion  of  the  claims  of  their  creditors  ex- 
isting at  the  time  such  agreement  or  arrange- 
ment Is  made;  and  any  such  agreement  or  ar- 
rangement entered  into  for  the  purpose  of 
having  that  effect  would  be  a  m^e  contriv- 
ance to  hinder,  delay,  and  defraud  creditors, 
and  would  be  null  and  void  as  to  such  credit- 
•rs,  according  to  the  true  intent  and  mean- 


ing, If  not  the  literal  terms,  of  the  statute." 
"No  one  will  contend  that  such  profits  can 
thus  be  secured  to  the  husband  alone,  in  ex- 
clusion of  the  claims  of  his  creditors.  Hor 
can  they  any  more  be  thus  secured  to  the  use 
of  his  wife  or  family,  at  least  in  exclusion  ot 
the  claims  of  existing  creditors."  "To  be  sure, 
the  law  cannot,  or  does  not,  compel  a  man  In 
advance  to  labor  for  his  creditors."  They 
have  no  lien  or  mortgage  on  his  person.  "And 
If  he  chooses  to  be  so  dishonest  as  to  Idle  or 
give  away  his  time,  rather  tban  labor  f<nr 
the  means  of  paying  his  debts,  the  law  cannot 
and  does  not  attempt  to  prevent  It"  "A  man 
Is  not  apt  to  give  away  his  labor,  or  even  idle 
away  his  time.  If  he  is  not  honest  enough  to 
wish  to  pay  bis  debts,  self-interest  prompts 
him  to  do  something,  and  to  try  to  secure  to 
himself  and  his  family  the  profits  of  his  skill 
and  labor.  TiUs  motive  of  self-interest  is  gen- 
erally sufficient,  without  being  assisted  by 
legal  means,  to  stimulate  a  man  into  action, 
and  prevent  him  from  throwing  or  giving 
away  his  time,  instead  of  trying  to  make  a 
profitable  use  of  it;  and  the  law,  instead  of 
attempting  to  apply  such  stimulus^  contents 
itself  with  subjecting  any  profit  he  may  make 
for  himself  or  family  to  liability  to  the  pay- 
ment of  bis  debts  aa  aforesaid."  And  in  the 
case  of  Tl^pnell  v.  CJonklyn,  37  W.  Va.  242, 
16  a  B.  570,  this  court  stated  the  law  as  fol- 
lows: "(4)  The  fact  that  an  Insolvent  hus- 
band voluntarily  bestows  his  labor  and  skill 
in  the  business  of  farming  carried  on  by  his 
wife  upon  land  which  is  her  separate  prop- 
erty, and  operated  with  her  separate  prop- 
erty, will  not,  in  the  absence  of  fraud,  render 
the  products  the  property  of  the  husband,  and 
liable  for  his  debts.  If  such  products,  after 
the  support  of  the  family,  leave  a  surplus  in 
property  attributable  to  bis  sklU  and  labos, 
equity  would  make  a  Just  apportionment  be- 
tween wife  and  creditors." 

From  these  and  other  numerous  authorities 
examined,  there  can  be  no  other  conclusion 
reached  than  that  If  a  man  skilled  in  any 
employment  does  business  in  her  name  with 
the  capital  furnished  by  his  wife,  and  large 
profits  over  and  above  the  necessary  expens- 
es of  the  business,  Including  the  support  of 
himself,  wife,  and  family,  accrue  therefrom, 
owing  to  his  sklU  and  experience,  and  be 
turn  such  profits  over  to  his  wife  or  invest 
them  in  property  for  her,  a  court  of  equity 
will  treat  such  arrangement  as  fraudulent, 
and  will  make  an  equitable  distribution  of 
such  profits  between  the  wife  and  existing 
creditors  of  the  husband.  Not  that  the  wife 
is  guilty  of  any  actual  fraud,  but  her  hand, 
be  it  ever  so  chaste,  is  polluted  by  receiving 
as  a  gift  from  her  husband  the  funds  wtiich 
he  is  endeavoring  to  fraudulently  conceal, 
under  the  cloak  of  her  separate  property, 
from  the  searching  eyes  of  his  creditors.  Ac- 
cording to  the  admission  of  both  of  the  de- 
fendants doing  business  with  his  wife's  capi- 
tal, and  in  her  name  and  for  her  benefit, 
owing  to  his  skill,  labor,  and  management!. 
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tbe  basband,  dnrlng  a  period  of  four  years 
and  nine  montlu,  succeeded  in  making  a  net 
im^t  of  not  less  than  $5,000  above  all  neces- 
sary expenses,  including  the  support  of  him- 
self, wife,  and  family,  partly  supplemented 
t>y  the  revenues  of  the  husband  from  other 
sources.  T%e  only  way  that  the  law  fnr- 
tUshes  for  the  ascertainment  of  how  much 
«f  this  handsome  profit  is  due  to  the  skill  and 
labor  of  the  husband  is  to  deduct  therefrom 
the  legal  Interest  on  the  amount  of  the  capi- 
tal Invested.  The  plant,  which  was  worth 
much  more,  was  purchased  for  the  wife  at  the 
price  of  $1,400;  but  as  she  lost  the  balance 
of  the  Hustead  notes  of  $3,250,  and  the  plant 
was  afterwards  sold  for  her  at  the  price  of 
$.3,500,  it  is  no  more  than  equitable  that  her 
investment  should  be  treated  as  this  latter 
«um.  The  legal  interest  on  $3,500  for  four 
years  and  nine  months— the  time  the  busi- 
ness was  carried  on  in  her  name— Is  $997.20, 
which  deducted  from  the  $5,000  leaves  the 
net  balance  of  $4,002.80,  representing  the 
busband's  skill  and  labor,  which  he  volun- 
tarily and  gratultuously  merged  Into  her 
separate  estate  for  the  evident  purpose  of 
evading  the  legal  liabilities  incurred  by  him, 
though  small  In  amount,  for  hlsrwrongful 
and  illegal  treatment  of  the  plainUfF  and 
'Others.  He  Justifies  his  coarse  for  the  reason 
that  they  were  not  debts  of  his  own  con- 
tracting, but  liabilities  Imposed  upon  him  in 
legal  proceedings  in  which  be  was  not  dealt 
with  Justly,  and  therefore  he'  is  under  no 
moral  obligation  to  pay  them,  but  has  the 
right  to  fight  the  law  with  the  law,  and 
«vade  them  If  possible.  The  maxim  of  the 
moral  law  is  tooth  for  tooth,  eye  tar  eye, 
reputation  for  reputation,  property  for  prop- 
erty, and  life  for  life,  or  what  is  called 
'"restitution  in  kind."  Human  ingenuity  and 
wisdom  could  not  devise  a  practical  plan  for 
■canylng  out  this  maxim  without  the  Inflic- 
tion of  the  greatest  cruelties,  and  oftentimes 
the  greatest  injustice.  So,  leaving  the 
«quality  which  this  law  demands  to  the  final 
Arbitrament  of  Him  who  can  weigh  the  mo- 
tlvea  and  intentions,  and  from  whom  no 
secret  is  hidden,  and  on  whom  no  deception 
can  be  successfully  practiced,  the  ccmimon 
(aw,  in  cases  of  injury  to  property,  person,  or 
reputation,  provides  a  pecuniary  reparation 
In  the  way  of  compensation  to  the  injured 
party,  and  also  furnishes  the  means  of  ascer- 
taining the  damage  inflicted;  and,  when  that 
Is  once  fixed  and  determined  by  Its  Judgment, 
It  regards  the  duty  of  payment  Just  as  sacred 
«nd  binding  as  any  voluntary  obligation  as- 
«nmed  by  the  party,  nor  will  it  lend  its  aid 
tn  any  manner  whatever  to  him  who  is  en- 
deavwing  to  hinder,  delay,  and  defeat  the 
«ollection  of  such  a  Judgment  Owing  to  its 
feeble  administration,  it  may  sometimes  ap- 
pear impotent;  but  Inconsistency  and  duplic- 
ity are  no  part  of  its  nature^  On  the  contrary. 
It  hates  fraudulent  pretenses  and  practices, 
«nd  loves  honesty  and  fair  dealing,  and  will 
furnish  every  means  to  ferret  out  and  bring 


to  light  the  hidden  resources  and  property  of 
him  who  is  endeavoring  to  defeat  the  col- 
lection and  escape  the  payment  of  a  legal 
obligation,  be  it  the  result  of  a  contract  self- 
imposed,  or  a  forfeiture  for  a  wrong  self- 
committed.  Since  the  Institution  of  these  pro- 
ceedings, death  has  summoned  the  husband 
defendant  before  a  higher  tribunal,  where  we 
can  expect  equal  retributive  Justice  merci- 
fully meted  out;  but  the  property  which  re- 
sulted from  his  skill  and  labor,  and  with 
which  he  should  have  satisfied  his  legal 
obligations.  Is  stIU  in  the  hands  of,  and  com- 
mingled with,  the  estate  of  bis  widow,  and 
the  plain,  though  painful,  duty  devolves  on 
this  court  of  requiring  her  to  surrender  a 
sufficient  amount  thereof  to  pay  the  plaln- 
tifTs  Judgment  Her  coverture  being  re- 
moved, there  is  no  legal  barrier  to  a  personal 
decree  against  her;  but  if  she  prefers  the 
proceedings  to  continue  against  the  prop- 
erty In  controversy.  It  will  be  proper  and 
necessary  for  the  plaintiff  to  amend  his  bill, 
and  bring  James  M.  Lyon,  who  appears  to 
be  a  purchaser,  not  pendente  lite,  of  said 
property,  before  the  court,  that  he  may  de- 
fend his  Interest  therein.  The  decree  of  the 
circuit  court  Is  therefore  reversed,  and  this 
cause  Is  remanded  for  farther  proceedings 
in  accordance  with  this  opinion  and  the 
rules  of  law  and  equity. 

(89  W.  Va.  B78) 
VANCH  V.  RICHARDS'  ADSTR  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  1,  1894.) 

COKT&1.0T8 — CONBIDESATIOX— LnUTATIONS  —  HUS- 
BAND AND  WlJB. 

Same  as  1,  2,  and  3  in  Boggess  v.  Rich- 
ards' Adm'r,  20  &  B.  599. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  county. 

Bin  by  Lee  H.  Vance  against  W.  F.  Rich- 
ards' administrator  and  others.  There  was 
a  decree  for  defendants,  and  plaintUC  ap- 
peals.    Reversed. 

John  Basse),  for  appellant  Odwin  Max- 
well and  M.  III.  Thompson,  for  appellees. 

DENT,  J.  In  this  case  the  plaintiff  filed  a 
bill  against  the  defendants  to  enforce  pay- 
ment of  a  Judgment  in  his  favor  against  the 
defendant  Wilbur  F.  Richards,  now  deceased, 
and  it  is  in  all  respects  similar  to  the  case 
of  John  R.  Boggess  against  the  same  de- 
fendants, decided  at  this  term  of  court,  ex- 
cept that  it  is  by  a  different  plalntUC  to  en- 
force a  different  Judgment  The  same  prin- 
ciples of  law  must  govern  both  cases,  and 
reference  is  made  to  the  opinion  In  the  for- 
mer case  for  the  reasons  that  govern  and 
determine  this.  See  case  of  Boggesa  v.  Rich- 
ards' Adm'r,  20  S.  E.  099.  Tbe  decree  com- 
plained of  Is  reversed,  and  tills  cause  is  re- 
manded to  the  dreult  court,  to  be  further 
proceeded  in  and  determined  according  to 
the  opinion  aforesaid  and  the  roles  of  taw 
and  equity. 
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3HINN  et  aL  T.  BOARD  OF  EDUCATION 

et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nur.  24,  18S4.) 
School  Monet — Obder  et  Board  of  Edccatioh 

— VALUDITT— PaTMKKT  IK  SOBSEQUEST  YbaR 

— ^EUjurrr  Puaoticb— N«w  Fakties. 

1.  A  conrt  of  equity  haa  jurisdiction  of  a 
suit  by  and  on  behalf  of  the  resident  taxpay- 
ers of  a  school  district  brought  to  set  aside 
and  hold  for  naught  a  contract  made  by  the 
board  of  edncation  so  far  as  the  same  creates 
and  incurs  a  debt  to  be  paid  out  of  the  school 
money  of  subsequent  years. 

2.  The  following  order  is  upon  its  face  an 
order  for  the  payment  of  money  out  of  the 
building  fnnd  levied  for  a  year  subsequent  to 
the  year  in  which  the  debt  was  incurred,  and 
is  not  negotiable  according  to  the  law  of  this 
state.  Order  No.  44  reads  as  follows:  "Ripley 
District,  W.  Va.,  Sept.  25.  1891.  Sheriff  of 
Jackson  County:  Pay  to  the  order  of  Educa- 
tional Aid  Association,  or  bearer,  four  hundred 
A  twenty  dollars,  ana  charge  to  the  building 
fnnd  of  Ripley  district.  By  order  of  the  board 
of  education.  Dae  Dec.  1st.  1892.  (Without 
interest)  J.  F.  Coast,  President.  I.  S.  Lit- 
tle, Secretary.     $42U.OO." 

3.  Where  a  person  who  files  his  petition 
asking  to  be  admitted  as  a  party  defendant  in  a 
pending  suit  in  equity,  in  which  no  allegation 
is  made  naming  or  referring  to  him  iu  any 
way,  and  no  relief  is  prayed  against  him,  and 
he  is  admitted  to  become  such  party  defendant, 
he  does  not  become  a  party  in  the  cause  until 
he  has  been  made  a  party  by  some  allegation 
in  the  bill  as  amended. 

4.  The  board  of  education  of  a  school  dis- 
trict is  a  corporation  created  by  statute,  with 
functions  of  a  public  nature  expressly  given, 
and  no  other:  and  it  can  exercise  no  power  not 
expressly  conferred,  or  fairly  arising  from  nec- 
essary implication,  and  in  no  other  mode  than 
that  prescribed  or  authorised  by  the  statute. 

5.  A  case  in  which  certain  points  of  equity 
practice  are  discussed  and  considered. 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  conrt,  Jackson  coimty. 

Injunction  by  and  on  behalf  of  the  citi- 
sens  and  taxpayers  of  Ripley  school  district, 
restraining  and  enjoining  the  payment  of 
three  certain  drafts,  for  $420  each,  on  tbe 
ground  of  illegality.  From  an  order  ovemil- 
ing  a  motion  to  dissolve  the  injunction, 
Thomas  B.  Davla,  defendant,  appeals.  Af- 
firmed. 

Leonard  ft  Archer  and  Warren  Miller,  for 
appellant    Wm.  A.  Parsons,  for  appellees. 

HOLT,  J.  This  Is  an  injunction  by  and  on 
behalf  of  the  clttsens  and  taxpayers  of  Rip- 
ley school  district  to  restrain  and  enjoin  the 
payment  of  three  certain  drafts,  for  $420 
-each,  on  the  ground  of  Illegality.  On  the 
leth  day  of  November,  1883,  defendant 
Thomas  E.  Davis  moved  to  dissolve  the  in- 
junction, which  motion  the  court  overruled, 
refusing  to  dissolve  same,  from  which  wder 
this  appeal  was  allowed.  Code,  c.  135,  S  1, 
d.  7.  Stating  the  contract,  etc.,  as  if  they 
were  valid,  the  facts  are  as  follows:  On  the 
2Sth  day  of  September,  1891,  the  board  of 
education  of  Ripley  district,  in  Jackson  coun- 
ty, entered  into  a  contract  with  one  of  the 
defendants,  viz.  the  Educational  Aid  Associa- 


tion of  Chicago,  for  the  purchase  of  42  sets 
of  "Public  School  Study  Made  Practical,"  to 
be  delivered  on  board  the  cars,  and  shipped 
to  J.  F.  Coast,  Jackson  O.  H.,  Jackson  coun- 
ty, W.  Va.,  on  the  15th  day  of  October,  1891, 
In  consideration  of  which  the  board  of  edur 
cation  agreed  and  bound  itself  to  pay  to  the 
Educational  Aid  Association  $1,2(30,  being  $30 
per  set,  to  be  paid  In  the  following  maimer: 
$420  due  1st  December,  1892;  $420  due  De- 
cember 1,  1893;  and  $420  dne  December  1, 
1894,— and  the  president  and  secretary  of  the 
board  were  authorized  and  directed  to  issue, 
sign,  and  deliver  to  the  Educational  Aid  As- 
sociation, or  its  agents,  orders  In  due  form 
on  the  sherifC  of  Jackson  couniy  payable  out 
of  the  building  fund  of  the  said  district,  for 
the  said  $1,260,  payable  as  aforesaid,  and 
this  contract  was  entered  on  the  record  of 
the  board.  The  president  and  secretary,  on 
the  same  day  issued,  signed,  and  delivered  to 
the  agent  of  the  Educational  Aid  Association 
orders  No.  44,  No.  4a,  and  No.  46,  which  are 
as  follows: 

"No.  44.  Ripley  District,  W.  Va.,  Sept  25, 
1891.  Sheriff  of  Jackson  County:  Pay  to 
the  order  of  Educational  Aid  Association,  or 
bearer,  four  hundred  &  twenty  dollars,  and 
charge  to  the  building  fund  of  Ripley  dis- 
trict By  order  of  the  board  of  education. 
Due  Dec.  1st,  1892.  (Without  Interest)  J. 
F.  Coast,  President  I.  S.  Little,  Secretary. 
$420.00." 

"No.  45.  Ripley  District,  W.  Va.,  Sept  25, 
1891.  Sheriff  of  Jackson  County:  Pay  to 
the  order  of  Educational  Aid  Association,  or 
bearer,  four  hundred  &  twenty  dollars,  and 
charge  to  the  building  fund  of  Ripley  dis- 
trict By  order  of  the  board  of  education. 
Due  Dec.  1st,  1893.  (Without  interest)  J. 
F.  Coast,  President  I.  S.  Little.  Secretary. 
$420.00." 

"No.  46.  Ripley  District,  W.  Va.,  Sept  25, 
1891.  Sheriff  of  Jackson  Ooonty:  Pay  to 
the  order  of  Educational  Aid  Association,  or 
bearer,  four  hundred  &  twenty  dollars,  and 
charge  to  the  building  fund  of  Ripley  dis- 
trict By  order  of  the  board  of  education. 
Due  Dec.  1st,  1894.  (Without  Interest)  J. 
F.  Coast,  President  I.  S.  Little,  Secretary. 
$420.00." 

They  are  not  negotiable,  even  apart  from 
lacking  the  statutory  requirement  of  being 
payable  at  a  bank,  etc.  (section  7,  e.  89, 
Code),  for  the  Intention  In  such  case,  as  a 
general  rule,  is  to  authorize  the  payment, 
and  furnish  vouchers  to  the  proper  disburs- 
ing officers,  and  not  to  put  negotiable  tnstm- 
ments  in  dnralatlon;  and  they  do  not  cut  out 
equities  as  against  the  corporation,  or  in  this 
case  as  against  the  resident  taxpayers,  and 
on  the  ground  that  there  Is  no  Implied  au- 
thority In  such  officers  to  execute  negotiable 
Instruments.  See  1  Daniel,  Neg.  Inst  (4th 
Ed.)  i  427;  Stienbeck  v.  Treasurer,  22  Ohio 
St  144;  School  Directors  v.  Fogleman,  76  HI. 
189;  State  v.  Huff,  63  Mo.  288;  2  Beach,  Pub. 
Corp.  t  799;   Fox  v.  Shipmao,  19  Mich.  21& 
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On  the  14tb  day  of  Norember,  1891,  F.  M. 
Darbln,  of  the  CII7  of  Paxkersburg,  for  a 
raluable  consideration,  sold  and  delivered 
the  three  srders  to  the  appellant,  Thomas 
E.  DaTla.  They  bear  no  indorsement  On 
the  18th  day  of  Jannary,  1883,  the  plaintiffs 
filed  their  bill,  and  obtained  from  the  Judge 
in  Taoation,  on  the  19th  day  of  Jannary, 
an  order  of  injunction,  as  prayed  for,  re- 
straining the  late  sheriff,  James  M.  Poling, 
and  the  present  sheriff,  I.  M.  Adams,  from  pay- 
ing said  amn  of  $1,260,  or  said  orders,  or  any 
part  thereof.  The  material  grounds  upon 
Which  the  plaintiffs  base  their  right  to  the 
Injunction  la  tbelr:  original  and  amended 
bills  are  as  follows:  (1)  The  order  making 
and  setting  fortJi  the  contract  of  purchase 
was  illegal,  because  Commissioner  D.  L.  Say- 
real,  though  present,  dM  not  concur,  and  he 
was  necessary  tb  constttnte  a  quorum.  The 
proceedings  do  not  show  upon  their  face  who 
called  the  meeting  and  directed  notice  to  be 
given.  That  none  in  fact  was  given.  That, 
therefore,  the  meeting  was  illegal,  and  its 
proceedings  void.  (2)  The  board  had  no 
authority  under  the  law  to  use  the  building 
fund  In  the  purchase  of  such  things  as  those 
designated  as  "Public  School  Study  Made 
PracticaL''  (3)  It  was  a  debt  directed  to  be 
paid  out  of  the  school  mcMiey  of  subsequent 
years,  and  was  therefore  unlawfully  incur- 
red. In  violation  of  the  school  law  (section 
45,  c.  45,  Code).  The  defendant  Thomas  B. 
Davis  was  made  a  party  defendant  on  hla 
own  petition,  and  answered  that  he  pur^ 
chased  the  orders  In  controversy  for  a  valu- 
able consideration;  that  a  levy  was  made 
for  the  payment  of  the  order  No.  44,  due  De- 
cember 1,  1892;  that  plaintiffs,  before  that 
time,  had  notice  of  defendant's  purchase; 
that  the  levy  was  legal;  that  each  plaintiff 
had  notice  of  the  levy,  and  had  paid  the  as- 
sessment before  the  suit  was  brought,  and 
they  are  therefore  estopped  as  to  the  order 
No.  44,  for  $420;  that,  having  notice,  they 
made  no  attempt  to  supersede  the  levy;  and 
.that  their  remedy. at  law  by  writ  of  super- 
sedeas was  ample.  Defendant  denies  that 
the  meeting  was  Illegal  or  Irregular,  but 
charges  that  the  orders  were  legally  and 
regularly  issued  in  due  course  of  business, 
under  sanction  of  law,  at  a  special  meet- 
ing of  the  board  of  commissioners,  regu- 
larly and  duly  called,  a  majority  being  pres- 
ent, and  all  having  had  due  notice  of  the 
time  and  place,  when  the,  contract  was  made, 
and  the  order  setting  forth  the  same  was 
entered  on  the  record  of  the  board;  that  the 
articles  so  purchased  were  such  as  the  board 
was  at^oriaed  to  purchase;  that  they  were 
'delivered,  accepted,  placed  in  the  schools, 
and  bav«  since  been  in  use;  that  the  orders 
were  negotiable,  and  not  in  excess  of  the 
amount  authorized  by  law;  that  the  board 
had  a  right  to  create  a  debt  payable  in  one, 
.two,  and  three,  years;  and  that  there  was  at 
least  $1,260  In  the  hands  of  the  sheriff  on 
the  25th  day  of  September,  1891,  belonging 


to  the  building  fmid,  not  otherwise  appropri- 
ated. The  plaintiffs  replied  generally,  and 
the  Issues  were  made  up. 

Several  questions  of  pleading  and  practice 
are  raised  In  this  record,  and  discussed  by 
defendants'  counsel,  which  call  for  some 
consideration.  On  the  10th  day  of  March, 
defendant  Thomas  B.  Davis  filed  his  peti- 
tion, alleging  that  the  agent  of  the  defend- 
ant the  said  Educational  Aid  Association 
bad  placed  the  three  orders  in  the  bill  and 
proceedings  mentioned,  amounting  to  $1,260, 
the  payment  of  which  haa  been  enjoined,  in 
the  hands  of  F.  M.  Durbin,  to  be  sold;  and 
that  he  had  bought  the  same,  and  paid  the 
cash  therefor,  and  was  now  the  owner;  and 
that  defendant  the  Educational  Aid  Assocla^ 
tion  had  no  longer  any  interest  whatever  in 
these  orders.  Thereupon  the  court  ordered 
that  Davis  be  admitted  a  party  defendant 
to  the  suit,  with  leave  to  plead,  demur,  or 
answer.  Davis  appeared  by  attorney,  waived 
process,  and  tendered  In  oi>en  court  his  writ- 
ten demurrer  to  the  bill,  which  was  ordered 
to  be  filed  and  set  down  for  argument,  and 
also  filed  his  answer,  and  moved  to  dissolve 
the  injunction.  Plaintiffs  excepted  to  this 
answer,  and  defendant  J.  F.  Coast,  president 
of  the  board  of  education,  filed  his  answer. 
On  the  13th  day  of  March,  1893,  defendants 

1.  S.  Little,  secretary  of  the  board  of  educa- 
tion of  Ripley  district,  and  defendant  D.  I<. 
Sayre,  a  commissioner  of  the  board,  filed 
their  answers;  and,  the  matters  arising  on 
the  demurrer  of  defendant  Davis  having 
been  argued  and  submitted,  the  court  over- 
ruled the  demurrer.  Therefore,  plaintiffs 
tendered  In  open  court  an  amended  and  su]^ 
plemental  bill,  and  moved  to  file  the  same, 
to  which  defendant  Davis  objected,  and  In- 
dorsed his  objection;  and  the  court  proceed- 
ed to  consider  the  exceptions  of  plaintiffs  to 
the  answer  of  defendant  Davis,  overruling 
them,  and  also  overruled  the  objection  taken 
to  the  filing  of  plaintiffs'  amended  and  sup- 
plemental bill,  ordered  the  same  to  be  filed, 
and  defendant  Davis  took  time  to  demur, 
plead,  or  answer,  and  plaintiffs  took  time  to 
consider  the  answer  of  defendant  Davis  to 
the  original  bill.  On  the  day  of  No- 
vember, 1893,  defendant  Davis  filed  his  an- 
swer to  plaintiffs'  amended  and  supplement- 
al bill,  filing  the  orders  in  controversy  as 
exhibits  therewith;  also  a  copy  of  the  order 
of  the  board  of  education  which  directed 
them  to  be  issued,  signed,  and  delivered. 
Thereupon  plaintiffs,  on  the day  of  No- 
vember, 1803,  filed  their  amended  bill  No. 

2,  and  filed,  as  an  exhibit  therewith,  one  of 
the  42  sets  of  "Public  School  Study  Made 
Practical,"  in  the  bill  and  proceedings  men- 
tioned. To  this  bill,  also,  defendant  Davis, 
on  the  13th  day  of  November,  1893,  indorsed 
his  objections  and  exceptions,  and  also  ten- 
dered his  demurrer  thereto  In  writing.  On 
the  15th  day  of  November,  1893,  the  cause 
came  on  to  be  heard,  and  the  court  over- 
ruled the  objection  to  plainUffs'  aniouded 
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and  Bnpplemental  bill  No.  2,  amd  permitted 
the  same  to  be  filed;  and  defendant  Davis 
demnrred  thereto,  and,  plaintiffs  having 
joined  therein,  the  same  was  set  down  for 
argument,  and,  being  argued  and  submitted, 
the  court  oTerruled  It,  and  the  plaintiffs 
tendered  the  affidavit  of  James  M.  Poling, 
and  exhibits  filed  therewith,  and  the  joint 
affidavit  of  William  A.  Parsons,  3.  A.  Wood- 
dell,  and  William  O.  Hlckle,  and  papers  ex- 
hibited therewith  as  parts  thereof,  all  of 
which  had  been  tendered  In  open  court  at 
a  former  day  of  the  term,  to  be  read  for 
plaintUTs  at  the  bearing  of  defendant  Davis' 
motion  to  dissolve  the  injtmction,  to  the  fil- 
ing and  reading  of  which  defendant  Davis 
had  indorsed  bis  ezceptions;  and  the  conrt 
overruled  the  exceptions,  and  permitted  the 
affidavits  to  be  filed.  Thereupon  the  conrt 
proceeded  to  hear  the  motion  of  defendant 
Davis,  made  at  a  former  day  of  the  term, 
to  dissolve  the  injunction  theretofore  award- 
ed, and  It,  being  argued,  was  submitted. 
On  consideration  thereof,  the  court  over- 
ruled the  motion  and  refused  to  dissolve  the 
Injunction,  but  retained  and  continued  the 
cause;  and  this,  under  our  present  statute, 
gave  defendant  Davis  the  right  to  apply  for 
an  appeal,  which  was  asked  for  and  ob- 
tained. 

It  is  not  necessary  to  consider  defendant 
Davis'  demurrer  to  the  original  bill;  for, 
when  the  prayer  of  his  petition  to  be  made  a 
party  defendant  was  allowed,  the  amend- 
ment of  plaintiffs'  bill  by  reason  thereof  be- 
came necessary,  for  up  to  that  time  it  con- 
tained nothing  to  justify  a  decree  against 
him,  for  It  proceeded  in  its  allegations  on 
the  snpiKtsition  that  defendant  the  Educa- 
tional Aid  Association  was  still  the  owner 
and  holder  of  the  three  school  drafts,  and 
was  seeking  to  collect  them  from  the  late 
and  present  sheriff  of  Jackson  county,  out  of 
the  building  fund  of  Ripley  district  De- 
fendant Davis  had  made  an  amendment  nec- 
essary to  some  extent  before  there  could.  In 
strict  propriety,  be  entered  any  order  on  his 
behalf  or  in  his  favor;  and  for  the  same 
reason  the  amended  and  supplemental  bill, 
being  sworn  to,  and  filed  by  leave  of  the 
court,  did  not  operate  as  a  dissolution  of  the 
injunction  or  require  a  new  order. 

In  our  practice  we  are  not  careful  to  ob- 
serve some  of  the  distinctions  between  bills 
in  naming  them,— as,  for  example,  between 
a  bill  of  amendment  and  supplemental  bill, — 
bnt  we  take  them  to  be  what  they  are  In  fact, 
without  regard  to  the  name  given  them. 
See  Sturm  v.  Fleming,  22  W.  Va.  404;  Laid- 
ley  V.  Merrifield,  7  Leigh,  346.  In  this  case 
a  change  of  Interest  and  ownership  of  the 
orders  disclosed  by  defendant  Davis'  petition 
did  not  make  a  supplemental  bill  proper,  for 
it  appeared  that  such  change  of  Interest  had 
taken  place  before  the  Institution  of  the  suit 
If  I  understand  defendant's  objection  or  ex- 
ception to  the  filing  of  plaintiff's  amended 
bill,  it  Ib  that  It  could  only  be  done  In  the 


clerk's  office  in  vacation  at  rules,  and  there 
have  process  Issue  thereon,  because  defend- 
ant had  appeared  and  answered  that  it  can 
only  be  done  In  that  way,  and  without  leave 
of  the  court,  bnt  subject  to  be  dismissed  it 
improperly  filed.  In  this  the  defendant,  U 
not  misapprehended,  is  mistaken.  Section 
12,  c.  125,  provides  that  plaintiff  may  of  right 
amend  bis  bill  after  appearance,  if  substan- 
tial justice  will  be  promoted  thereby.  But, 
If  such  amendment  be  made  after  appearance 
of  defendant,  the  court  may  Impose  such 
terms  upon  the  plaintiff,  as  to  continuance  of 
the  cause  and  payment  of  the  costs  of  such 
continuance,  as  it  may  deem  just  This 
may,  by  permission,  be  made  by  changes, 
etc.,  in  the  original  bill;  tint  after  appear- 
ance. It  should  be  made  by  distinct  and  sep- 
arate formal  amendment  or  amended  bllL 

A  pleading  can  bis  ffied  in  court  process 
thereon  may  be  awarded  In  court  &nd  made 
returnable  to  court  (see  section  2,  c  124),  if 
it  does  not  rim  longer  than  90  days;  or  tt 
may  be,  and  generally  is,  seat  to  rules,  with 
award  of  process.  The  amended  bill,  after 
defendant's  appearance,  answer,  eta,  may  be 
presented  to  the  court,  with  leave  asked  to 
file  the  same,  and  it  will  be  granted  on  prop, 
er  cause  shown,  and  due  notice  to  the  other 
party;  or  leave  to  file  will  be  given  without 
notice,  subject  to  defendant's  right  to  have 
the  same  dismissed  after  his  objection,  if  It 
is  shown  to  have  been  Improperly  filed.  An- 
other reason  for  presenting  it  In  court  is  It  is 
an  amended  bill  of  injunction,  which,  among 
other  things,  prays  that  the  prayer  of  the 
original  bill  of  injunction  may  be  granted, 
etc.  It  la  sworn  to,  and  plaintiff  did  not 
wish  to  run  any  risk  of  its  operating  as  a 
dissolution  of  the  injunction,  or  as  grounds 
for  its  dissolution,  by  filing  it  without  leave 
at  rules.  See  1  Daniell,  Ch.  Pr.  (6tb  Am. 
Ed.)  top  page  424. 

Defendant  also  objected  because  It  was 
tendered  after  his  motion  to  dissolve.  In 
that  there  might  have  been  some  force  if  his 
motion  to  dissolve  had  not  been  made  be- 
fore he  was  properly  a  party  defendant  to 
the  suit  as  he  only  became  so  so  as  to  have  a 
standing  In  court  as  a  defendant  In  a  posi- 
tion to  move  to  dissolve,  after  the  filing  of 
plaintiffs'  amended  bill  making  him  a  party 
defendant  and  making  some  allegation  in 
refer^ice  to  him  such  as  was  here  made. 
Plaintiffs  further  say  that  they  have  learned, 
since  the  ffiing  of  defendant  Thomas  B.  Da- 
vis'  answer  in  this  cause,  that  be  is  the  own- 
er of  the  said  three  orders,  of  $420  each. 
They  therefore  charge  that  said  Thomas  E. 
Davis  owned  the  said  three  orders  at  the 
time  this  suit  was  commenced,  and  has  since 
owned  and  now  owns  the  same,  etc,  and 
pray  that  defendant  may  bring  said  three  or^ 
ders  into  court  etc  Therefore  there  was 
certainly  nothing  irregular  or  Improper  la 
the  court's  refusing  to  dismiss  Its  bill,  aud  In 
permitting  it  to  be  filed,  tiie  filing  of  whidi 
defendant  had  rendered   necessary  by   tbe 
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granting  of  ttie  prayer  of  bis  petition  to  be 
ma«le  a  party  defendant  It  Is  a  cardinal 
principle  In  egnlty  tbat  all  persons  materially 
interested,  eltber  legally  or  beneficially,  la 
the  subject-matter  of  the  suit,  must  be  made 
parties.  Rexroad  v.  McQnalne,  24  W.  Ta.  32. 
And  when,  as  in  this  case,  the  court  orders 
him  to  be  made  a  party  defendant,  nntil  and 
unless  the  original  bill  is  amended  so  as  to 
contain  some  allegations  against  him,  or  in 
regard  to  him,  the  court  could  render  no  de- 
cree against  him;  and,  if  it  did  so,  such  de- 
cree would  be  a  mere  nullity.  See  McCoy  v. 
Allen,  16  W.  Va.  724.  Here  defendant  Davis 
la  not  named  in  the  original  bllL  There  ia 
no  allegation  anywhere  in  it  which  bears  up- 
on him,  or  in  any  manner  refers  to  him;  nor 
Is  any  decree  prayed  for  against  blm.  It  is  a 
solecism  to  speak  of  his  answering  or  de- 
murring to  a  bill  of  injunction  In  which  he 
la  not  named,  or  moving  to  dlssolye  an  in- 
junction in  which  he  does  not  by  any  infer- 
ence appear  to  have  any  interest  or  concern. 
See  Moeeley  v.  Cocke,  7  Leigh,  226;  Ford  t. 
Doyle,  37  Cal.  846;  Newman  v.  Mollohan, 
10  W.  Va.  603.  And  this  depends  upon  the 
principle  that  all  orders  and  decrees  must  be 
Justified  by  the  pleadings,  and  that  a  plalntlfl 
can  no  more  recover  without  sufficient  aver- 
ments In  his  bill  than  he  can  without  proof 
of  bis  averments  properly  made.  Pusey  v. 
Gardner,  21  W,  Va.  469;  Bierne  v.  Ray,  37 
W.  Va.  571,  16  a  D.  804. 

This  brings  us  to  the  demurrov.  As  we 
have  already  seen,  this  defendant,  not  yet 
being  a  party  to  the  bill,  had  no  standing 
in  court  His  demurrer  to  the  original  bill 
was  futile  and  nugatory,  and.  If  it  were  not 
the  filing  of  the  amended  bill  had  ipso  facto 
the  effect  of  disposing  of  it  without  the 
court  formally  passing  upon  It;  but  the  de- 
murrer to  the  amended  bill  presents  the 
same  questions,  and  they  are  discussed  by 
defendants'  counsel  on  the  theory  that  the 
scheme  of  the  bill  is  to  prevent  and  enjoin 
the  Illegal  levy  and  collection  and  paying 
out  of  taxes  In  satisfaction  of  an  illegal  con- 
tract of  purchase.  Such,  in  my  view,  is 
not  the  purpose,  at  least  not  the  direct  ob- 
ject of  the  plalntiers'  bill.  It  is  true  that 
they  complain,  and  say  that  they  are  clti- 
Eens,  residents,  and  taxpayers  of  the  school 
district  of  Ripley,  in  the  county  of  Jackson; 
that  they  own  a  large  amount  of  real  es- 
tate and  personal  property  situate  and  taxa- 
ble in  that  district;  and  that  each  of  them 
is  a  taxpayer  therein.  But  this  is  only  in- 
tended to  give  them  a  standing  in  court— a 
right  to  sue;  for  they  go  on  to  say  that  the 
contract  of  pin-chase  and  the  three  orders  to 
meet  this  obligation  are  illegal,  and  that  the 
board  of  education  undertook  and  attempted 
by  Its  illegal  contract  to  create,  and  did 
th«-eby  illegally  and  wrongfully  create,  a 
debt  against  the  school  district  of  Ripley, 
in  favor  of  the  defendant  the  Educational 
Aid  Asftociatlon,  to  the  amount  of  $1,260, 
p-ayable  'n  three  Installments,  evidenced  by 


three  orders,  for  $420  each,  now  the  property 
of  defendant  Thomas  B.  Davis;  that  there- 
by, without  their  knowledge,  their  taxes  for 
the  school  year  of  1802  were  Illegally  In- 
creased to  pay  the  first  installment;  but  tbat 
they  have  not  all  paid  the  levy  so  made  for 
the  year  1892;  and  the  prayer  is,  not  that 
the  levy  or  collection  of  way  tax  be  restrained 
and  enjoined,  but  the  paying  of  It  ovee,  on 
a  contract  alleged  to  have  been  made  in 
violation  of  law;  tbat  the  contract  itself 
may  be  set  aside,  and  held  for  naught  and 
the  orders  given  a  provisional  payment  may 
be  brought  into  court  and  canceled.  Bear- 
ing in  mind  the  frame  of  the  bill,  and  the 
end  to  which  It  is  adopted,  and  the  conse- 
quent relief  specially  prayed  for,  will  save 
us  the  discussion  of  several  matters  which. 
In  my  view,  have  no  direct  bearing  on  the 
question  raised  by  the  demurrer.  The  bill 
shows  that  as  taxpayers,  plaintiffs  are  dl* 
rectly  and  pecuniarily  interested  in  setting 
aside  an  illegal  obligation,  made  payable 
out  of  the  building  fund.  It  need  not  allege 
that  plaintiffs  have  yet  been  assessed.  In 
fact  they  say  they  have  not  been  assessed 
as  to  $840.  Of  coiu-se,  in  that  view,  the 
sheriff  could  have  no  tax  tickets  in  his  hands, 
etc  They  do  not  allege  that  they,  without 
the  injunction,  would  suffer  Irreparable  In- 
jury, for  that  it  is  likely,  would  not  be  true 
in  the  sense  required  when  necessary  to  be 
alleged.  They  say  nothing  about  avoiding 
multiplicity  of  suits;  nor  are  they  trying  to 
avoid  them,  any  further  than  the  fact  of 
bringing  this  one  has  that  effect  It  asks 
for  no  taxes  to  be  refunded  that  have  been 
paid;  no  injunction  against  the  collection 
of  any  that  have  been  levied,  nor  against 
the  levying  of  any  for  any  future  year  foi" 
any  purpose,  even  for  the  purpose  of  paying 
this  obligation  in  dispute.  The  demurrer 
to  the  original  and  amended  bill  was  prop- 
erly overruled;  for,  in  my  opinion,  taken  as 
a  whole,  they  make  a  case  for  relief  if  made 
out  by  the  proof. 

It  is  also  assigned  as  ground  of  error  that 
the  court  on  the  hearing  of  the  motion  to 
dissolve,  i)ermltted  the  plaintiffs  to  read,  in 
support  of  their  bill,  two  ex  parte  affidavits 
taken  without  notice.  As  generally  used  and 
understood,  that  constitutes  the  main  dis- 
tinction between  a  deposition  and  an  affida- 
vit The  one  Is  evidence  given  under  in- 
terrogatories, oral  or  written,  taken  down 
and  certified  by  some  offlcor  duly  qualified 
at  a  time  and  place  of  which  the  opposite 
party  has  notice;  so  that  he  may  attend  and 
cross-examine.  And  the  giving  of  the  evi- 
dence is  compulsory  on  the  witness.  The 
affidavit  Is  not  compulsory  on  the  witness, 
and  therefore  it  might  be  useless  to  give 
notice.  Its  distinctive  characteristic  is  that 
It  Is  voluntary  and  ex  parte.  Notice,  how- 
evet,  is  often  required  and  given.  The  affi- 
davit may  be  filed  by  order  of  the  court  as 
was  done  in  this  case;  and  then  the  court 
may,  and  often  does,  for  cause  shown,  per- 
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■dt  the  other  party  to  aroBs-examine,  and  ths 
testimony  of  the  witness  then  becomes  com- 
pnlaory.  See  1  Danlell,  Cb.  Pr.  (6tb  Am. 
Sd.)  p.  8B6,  note.  That  kind  of  a  notice 
oiteratee  to  some  inirpose,  and  was  given 
here.  So  that  It  cannot  be  said.  In  that 
■ense,  that  these  two  ex  luirte  affidavits 
were  read  wltbont  notice;  and  no  doabt 
defendant  coold,  for  good  cause  shown,  have 
obtained  leave  to  cross-examlnfc  StiU,  I 
■boold  think  notice  of  the  time  uid  place  of 
taking  the  affidavit  the  better  practice,  and. 
If  before  an  officer  who  can  take  them.  It 
reaolves  It  Into  a  deposition;  but,  so  far  as 
I  have  observed,  snch  has  not  been  our  prac- 
tice. How  far  and  with  what  effect  ex  parte 
affidavits  may  be  read  in  support  of  the  bill 
and  of  the  answer  pro  and  con  on  a  motion 
to  dissolve  it  Is  not  easy  to  say.  See  2  Dan- 
lell. Oh.  Pr.  (6th  Am.  Ed.)  1668,  and  note; 
Id.  1671;  2  High,  InJ.  (3d  Ed.)  ${  1481,  1603 
et  seq.;  Williamson  v.  Jones  (W.  Va.)  19 
8.  B.  438,  447;  Noyes  v.  Vlckers  (W.  Va.) 
19  S.  E.  429l 

I  do  not  see  that  the  affidavit  of  James  BC 
Poling,  late  sherlfF,  tends  to  contradict  any 
record.  It  Is  to  the  efCect  that,  when  bis 
settlements  were  made  with  the  building 
fond  of  Ripley  district,— on  the  ISth  day  of 
October,  1891,  for  the  year  1890;  on  the  IStb 
day  of  July,  1892,  for  the  year  1891;  and  on 
the  15th  day  of  July,  1893,  for  the  year  1892, 
—If  all  the  orders  outstanding  against  the  fund 
and  then  unpaid  bad  been  In,  the  respective 
balances  against  him  would  have  been 
small.  It  being  used  as  evidence  tending  to 
show  that,  after  the  settlements  made,  there 
were  other  unpaid  orders  to  reduce  the  fund. 
However,  In  the  view  taken,  It  Is  not  neces- 
sary to  lay  any  stress  upon  either  affidavit 
The  other  affidavit  describes  the  desk  charts 
aad  large  Illustrated  charts,  and  accom- 
panying box  and  easel.  The  second  amend- 
ed bill  flies  one  set  of  these  charts,  etc, 
called  in  the  contract  of  purchase  "Public 
School  Study  Made  Practical,"  as  an  ex- 
hibit with  the  bill,  and  alleges  that  all  the 
other  sets  are  like  the  one  filed;  and  this 
amended  bill  had  no  other  purpose,  and  the 
affidavit  was  Intended  to  describe  them  as  a 
matter  of  convenience,  and  also  to  show  that 
they  are  not  a  part  of  the  series  of  charts 
and  text-books  prescribed  by  section  58  of 
chapter  45  of  the  Code.  Where  the  character 
of  the  chart  and  map  is  a  material  question 
In  controversy,  and  It  speaks  for  itself  on 
the  point,  I  see  no  reason  why  It  may  not 
be  made  an  exhibit,  and  In  that  way,  as  it 
then  requires  no  proof  unless  called  for  by 
the  answer,  and  also  be  described  by  those 
wiio  have  examined  them  for  the  purpose 
osed.  viz.  on  a  motion  to  dissolve. 

TIk'  main  objection  of  counsel  to  these  affi- 
davits is  that  they  were  read  on  final  hear- 
in;;.  In  tills  I  think  they  are  mistaken,  and 
li;ivi>  tiiis«.-on<-eir«?d  the  nature  and  effect  of 
ilii'  orrli-r  of  the  court,  for  It  says  that  "de- 
I'l :: :. -.Ill's  uiotiun  to  dissolve  the  Injunction 


Is  overruled  and  disallowed,  and  this  case  la 
etmtlnned,"  and  there  has  not  yet  beoi  any 
other  hearing  than  on  defendant's  motloo, 
nor  any  final  decree.  It  la  plain  to  ne  from 
the  language  used  that  the  dicatt  Judge  was 
careful  to  avoid  the  poaslUUty  of  his  having 
overruled  the  motion  to  dissolve  being  con- 
Btmed  Into  anything  savoring  of  making  it 
perpetual.  That  qnestkMi  waa  left  open. 
The  lnjunctl<»  stUl  stands  (see  2  High,  InJ. 
[3d  Ed.]  1 1576)  untU  further  order,  awaiting 
the  final  hearing. 

At  length  we  reach  the  aerita.  (1)  Were 
these  charts  snch  things  as  the  board  waa 
authorized  by  law  to  buy?  (2)  And,  whether 
authorized  or  not,  were  the  manner  and  the 
time  of  payment  lawful?  Chapter  45,  on 
"Education,"  comprising  mgre  than  100  sec- 
tions, is  our  Code  on  the  subject  See  Code 
(Ed.  1881)  p.  369,  and  chapter  28,  p^  75,  Acts 
1893;  and  the  same  published,  with  notes  ot 
dedsions  (1894)  by  Virgil  A.  Lewis,  Esq.. 
state  sup^intendent  of  free  schools.  Sec- 
tion 45  of  chapter  45  reads  as  follows:  "It 
shall  not  be  lawful  for  the  board  of  educa- 
tion of  any  district  w  independent  school  dis- 
trict to  contract  for  or  expend  in  any  year 
more  than  the  aggregate  amount  of  its  quota 
of  the  general  school  fimd,  and  the  amount 
collected  from  the  district  or  Independent 
school  district  levies  of  that  year,  together 
with  any  balance  remaining  In  the  hands  ot 
the  sherllT  (h:  collector  at  the  end  ot  the  pre- 
ceding year  and  snch  arrearages  of  taxes  as 
may  be  due  such  district  or  Independent 
school  district  Nat  ahall  such  board  here- 
after Inciu:  any  debt  to  be  paid  out  of  the 
school  money  of  any  subsequent  year."  This 
has  been  the  law  since  the  8th  day  of  March, 
1881.  See  Acta  1881,  p.  188,  c.  15.  It  com- 
mands, with  a  directness  and  brevity  that 
has  but  one  meaning:  "You  shall  not  Incur 
now  any  debt  to  be  paid  out  of  the  school 
money  of  any  subsequent  year."  The  policy 
Intended  to  be  subserved  by  this  command 
is  the  result  of  widespread  observation  and 
long-continued  experience.  These  taxes  are 
the  llfeblood  of  the  school  system,  and  the 
current  taxes  of  each  fiscal  year  are  needed 
for  the  current  expenses  of  each  year,  the 
taxes  of  the  subsequent  year  for  the  current 
expenses  of  the  subsequent  year,  and  by  no 
sort  of  circumlocutory  shift  or  device  shall 
they  be  trenched  upon  and  used  to  pay  the 
debt  of  any  previous  year's  contracting. 
This  Is  a  vital  part  of  the  fiscal  affairs  of  the 
school  system,  commanding  and  obligatory 
upon  those  who  deal  and  contract  with  the 
board,  as  upon  the  board  themselves;  and 
not  the  one  more  than  the  other  can  plead 
Ignorance  of  this  law.  Its  hardship  and  In- 
convenience, In  special  cases,  such  as  build 
Ing  new  houses  In  the  independent  districts 
to  meet  the  wants  of  enlarged  and  growing 
schools,  has  been  for  several  years  a  subject 
of  common  obseiTati<«  and  remark.  Yet 
this  short,  sweeping  command  of  the  general 
statute  has  thus  far  never  been  qualified,  or 
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In  the  slightest  relaxed,  and  when  done,  If  at 
all,  It  Is  Ukely  to  be  done  with  caution,  guard- 
edly, and  with  an  eye  to  the  danger  ot  abuse. 
Bat  we  have  to  take  this  law  83  we  find  It, 
for  the  lawmaking  power  has  thus  far  set 
their  faces  against  permitting  school  moneys 
to  be  used  and  spent  in  anticipation  of  their 
levy  and  collection.  But  it  is  said  that  this 
was  not  intended.  It  is  only  a  method  of 
paying  by  installments,  out  of  funds  now  in 
hand  or  in  easy  reach.  That  may  be  all 
right  enough  if  the  orders  bad  in  some  way 
shown  that  they  were  to  reach  backward, 
and  not  forward,  for  the  means  of  payment 
But  they  do  just  the  reverse.  They  could 
not  have  more  explicitly  indicated  that  they 
were  payable  out  of  the  school  money  of  sulwe- 
qnent  years,— No.  44,  on  1st  day  of  December, 
1802,  out  of  the  building  fund  of  that  year; 
No.  45,  on  December  1,  18S)3;  No.  46,  on 
December  1,  ISSW,— all  without  interest,  and 
after  the  levy  of  that  year  has  become  due 
and  payable.  And  this  case  Illustrates  an- 
other reason  that  no  doubt  had  some  Influence 
In  closing  the  door  so  tight  against  the  temp- 
tation to  waste  and  extravagance.  All  ex- 
penses incurred  in  the  district  in  connection 
with  the  schools,  and  not  chargeable  to  the 
"teacher's  ftmd,"  are  made  a  charge  on  the 
building  fund.  See  section  38,  c.  45.  Can 
there  be  a  doubt  that  these  school  orders  are 
on  their  face  payable  out  of  the  school  money 
of  subsequent  years?  They  are  ail  payable 
after  the  15th  day  of  October,  in  each  year; 
and  the  defendant  in  this  case  claims  and 
sets  up,  and  the  record  for  our  purpose  shows, 
that  order  No.  44,  dated  September  25,  1891, 
and  due  without  interest  on  the  Ist  day  of 
December,  1892,  for  $420,  was  considered  and 
levied  tw  in  laying  the  levy  for  the  boiiding 
fund  for  the  school  year  1892;  and  so  it  was 
intended  to  do,  and  will  be  done,  as  to  the 
two  other  subsequent  years,  for  that  is  their 
plain  meaning  and  intent,  as  appears  on  their 
face.  If  it  had  said  payable  out  of  and 
chargeable  to  the  present  building  fund  of 
Ripley  district,  and  not  out  of  the  school 
money  of  any  subsequent  year,  and  the  con- 
tract of  purchase  had  said  tbe  same  thing  In 
some  way,  then  it  could. be  said  that  the 
board  did  not  at  least  intend  to  incur  any 
debt  payable  out  of  the  school  money  of  any 
subsequent  year.  "The  plain  and  commend- 
able purpose  of  the  provlslcm  is  to  make  the 
available  funds  of  each  year  pay  the  demands 
of  that  year,  and  to  protect  the  taxpayer 
from  indebtedness  beyond  what  each  year's 
means  will  pay."  Davis  v.  Board,  38  W.  Va. 
382.  ;W5,  18  &  S3.  588;  Mayor,  etc.  v.  QiU. 
31  Md.  875.  And  since  this  board  of  educa- 
tion of  the  Independent  school  district  of 
Ripley,  In  the  county  of  Jackson,  is  created 
by  statute  (see  sectiom  7,  c.  45),  it  must  de- 
pend upon  the  statute,  both  for  its  powers 
and  tor  the  mode  of  exercising  them  upon 
the  true  construction  of  the  statute  creating 
them.  Pennsylvania  Lightning  Rod  Go.  v. 
Board  of  EducaUon  (1882)  20  W.  Va.  360.  It 
v.20s.E.nc.l6— 39 


has  no  power  derived  from  usage,  and  can 
exercise  none  not  expressly  conferred  by 
statute,  or  which  fairly  arises  by  necessary 
hnpUcatlon.  Harris  v.  School  Dlst,  28  N. 
H.  61.  Their  functions  are  wholly  of  a  pub- 
lic nature  (Board  Ed.  v.  Board  of  Ed.,  30  W. 
Va.  424,  4  S.  K  GIO),  and  must,  to  be  vaUd, 
be  exercised  in  the  mode  prescribed;  they 
can  exercise  on  the  point  here  Involved  no  dis- 
cretion. Here  the  orders  and  the  contract 
direct  the  time  and  mode  of  payment  in  such 
a  way  as  to  clearly  indicate  the  school  money 
ot  subsequent  years  as  the  source  of  pay- 
ment, and  as  meaning  that  it  has  been  so 
Interpreted  and  acted  upon  In  providing  for 
the  payment  of  the  first  wder  No,  44,  for 
$420. 

These  orders,  as  a  mode  of  payment  of  a 
debt  which  by  law  was  not  payable  out  of 
the  school  money  of  any  subsequent  year, 
were  in  plain  violation  of  law;  and  I  do  not 
deem  it  material  to  consider  whether,  putting 
this  and  that  together  that  one  or  more  of  the 
treasurers  may  owe,  there  can  t>e  made  up 
enough  in  hand  and  in  easy  reach  to  pay  the 
debt  incurred.  When  that  is  the  case,  let  pro- 
vision tie  made  that  it  shall  be  paid  out  of 
that  fund  and  out  of  no  other;  otherwise.  It 
will  be  sure  to  fasten  Itself  upon  the  fund  pro- 
hibited, as  it  did  tn  this  case  according  to  de- 
fendants' own  showing. 

Of  the  ix>wer  to  levy  undor  certain  special 
charters  I  need  not  speak.  This  general  law 
(chapter  45)  was  Intended  to  be  of  and  within 
itself  a  Code,  covering  the  whole  subject; 
somewhat  like  chapter  50.  And  as  it  con- 
templates that  these  important  and  perma- 
nent schools  may  now  have  by  gift  or  in  any 
wise,  and  may  hereafter  come  to  have  by  pur- 
chase, libraries  and  philosophical  and  other 
apparatus,  section  14  provides  that  the  trustees 
shall  visit  the  schools,  and  among  other  things 
see  that  these  are  kept  in  good  order.  I  have 
no  doubt  that  some  schools  have  already  ac- 
quired in  that  way  the  beginning  of  quite 
useful  llbrarlea  This  law  says:  "Let  them  be 
taken  care  of,  and  kept  in  good  order."  But 
it  is  contended  by  plaintiirs'  counsel  that  as 
long  as  the  state  refrains  from  buying  for  the 
school  children  their  school  boolis,  and  fur- 
nishing them  without  cost,  you  cannot  go 
broadcast  under  this  fourteenth  section  in 
buying  for  each  of  these  schools  $1,200  sets 
of  maps  and  charts,  with  easels,  etc.,  to  hold 
them,  and  boolis,  etc.,  to  explain  them.  It 
will  be  time  enough  for  this  when  the  law 
plainly  authorizes  it  That  the  present  law 
does  not  In  section  38  it  requires  an  annual 
levy  for  the  building  fund  to  provide  school- 
houses  and  grounds,  furniture,  fixtures,  and 
appliances,  and  keep  the  same  In  good  order 
and  repair;  to  supply  said  schools  with  fuel 
and  all  other  things  necessary  for  their  com- 
fort and  conveaience.  It  is  omtended  that 
none  of  these  embrace  and  signify  such  maps 
and  charts  as  these  to  any  greater  extent  or 
in  any  other  fair  sense  than  they  can  be  held 
to  embrace  the  ordinary  schoolbooks  and  text- 
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books  and  charts;  Uiat  no  one  contends  for 
such  latltudlnous  construction;  that  the 
schoolhonses,  furniture,  fixtures,  and  applian- 
ces required  to  be  furnished  and  kept  In  good 
order  and  repair  for  the  comfort  of  the  schol- 
ars of  the  school  do  not  embrace  these  charts 
and  maps  by  any  fair  Intendment;  that  the 
word  "appliance,"  taken  with  Its  accompany- 
ing words  means  something  adapted  and 
used  for  the  comfort  of  the  pupils,  and  not 
a  chart  or  map,  as  a  means  of  teaching  and 
Instructing  them  after  they  have  been  made 
comfortable.  There  must  be  some  limit  to 
what  the  term  "appliance"  fairly  embraces  in 
such  connection.  The  boards  of  education 
acting  on  the  opinions  of  the  several  attorney 
generals  of  the  state,  have  in  many  instances 
furnished  their  schooinouses  out  of  the  build- 
ing fund  with  various  maps,  charts,  and  dic- 
tionaries for  reference  by  the  teacher  and  pu- 
pils. I  doubt  whether  $1,260  is  a  reasonable 
expenditure  for  such  things  as  these  charts 
are  described  to  be.  But  that  Is  not  the  ques- 
tion. Are  they  such  things  as  can  be  lawfully 
purchased,  as  the  law  now  stands?  This  It 
is  not  necessary  for  us  to  decide;  and  such 
decision  as  we  could,  under  the  circumstan- 
ces, make,  would  be  likely  to  create  uncer- 
tainty and  confusion  upon  an  important  Item 
of  public  expenditure.  There  are  some  lame 
places  In  the  school  law,  I  have  no  doubt; 
but  the  law  ought  not  to  be  stretched  by  con- 
struction to  cover  them,  but  the  proper  au- 
thority should  be  left  to  apply  the  remedy,  U 
needed. 

Both  plaintiffs  and  defendant  Davis  allege 
that,  after  tlie  purchase  of  these  maps  and 
charts  had  been  made,  the  board  of  education 
made,  in  the  school  year  ltJU2,  a  levy  for  the 
payment  of  the  order  No.  44,  for  $420,  due 
and  payable  on  the  Ist  day  of  December, 
X892;  that  the  plaintiffs  have  paid  their  taxes 
for  liiat  year.  Including  such  levy,  etc.  It  Is 
fair  to  presume  that  all  or  the  most  of  It 
was  collected  by  the  sheriff  before  this  in- 
junction was  awarded,  and  some  of  it  may 
have  been  paid  to  defendant  Davis  before  that 
time.  How  these  facts  are  this  record  does 
not  disclose,  and  therefcnre  their  bearing  can- 
not be  discussed. 

We  see  no  error  In  the  decree  complained 
of.  The  motion  of  the  defendant  to  dissolve 
the  injunction  was  properly  overruled,  and 
the  Injunction  permitted  to  stand  until  fur- 
ther order  to  be  made  at  the  final  hearing. 


(3S  W.  Vb.  4«) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  17,  1894.) 

ASBDMPSIT  —  PLSADINO — AVKBMBKT  OV  FbOKISS. 

In  an  action  of  asanmpsit  to  recover 
damages  for  defective  machinery  which  plain- 
tiff had  purchased,  paid  for,  and  returned  aa 
nseless,  ue  plaintiff  must  charge  the  promise, 
that  the  machinery  would  perform  the  work 
for  which  it  was  intended,  positively,  and  not 
by  way  of  recital. 
(SrUabns  by  the  Court) 


Error  to  drcnlt  court,  Ohio  county. 

Action  by  Theodore  Wolf  and  others  against 
L.  Spence.  There  was  a  Judgment  for  pUiIn- 
tiffs,  and  defendant  brings  error.    Reversed. 

Ewiug,  Melvin  &  Ewlng,  for  plaintiff  in 
error.  J.  B.  Sommervllle,  for  defendants  In 
error. 

ENGLISH,  J.  This  was  an  action  of  tres- 
pass on  the  case  in  assumpsit,  in  the  circuit 
court  of  Ohio  county,  by  Theodore  Wolf,  W.  B. 
Crlss,  and  J.  R.  Murray  against  L.  Spence, 
in  which  the  damages  were  laid  at  $2,500. 
On  the  4th  day  of  September,  1890,  the  de- 
fendant appeared  by  his  attorney,  and  de- 
murred to  the  declaration,  and  to  each  count 
thereof,  in  which  demurrer  the  plaintiff  Join- 
ed, and  on  the  20th  day  of  November,  1894, 
said  demurrer  was  overruled  by  the  court, 
and  the  defendant  pleaded  nonassumpsit, 
and  issue  was  Joined  thereon.  On  the  9th 
day  of  December,  1892,  the  case  was  submit- 
ted to  a  Jury,  which  resulted  in  a  verdict  for 
the  plaintiff,  assessing  his  damages  at  $S50. 
A  motion  was  made  to  set  aside  the  verdict, 
and  grant  the  defendant  a  new  trial,  which 
motion  was  overruled  by  the  court,  and  the 
defendant  excepted,  and  Judgment  was  ren- 
dered upon  said  verdict;  and  thereupon  the 
defendant  applied  for  and  obtained  this 
writ  of  error. 

The  declaration  in  the  case  under  consid- 
eration contained  three  counts.  In  the  first 
count  the  plaintiffs  aueged:  That  on  the  6th 
day  of  August,  1886,  at  the  county  of  Ohio, 
the  defendant,  who  then  was  a  dealer  In 
steam  engines,  entered  into  an  agreement 
with  them  in  which  it  was  recited  and  agreed 
that  the  plaintiffs  had  on  the  Sth  day  of 
August,  1886,  purchased  of  defendant  one  of 
his  10-horse  traction  engines,  with  certain 
appurtenances,  therein  described;  and  that 
plaintiffs  agreed  with  said  defendant,  in  the 
said  agreement  in  writing,  that  they  would 
furnish  a  wagon  for  the  water  box  belong- 
ing to  said  machine,  and  would  receive  tiie 
said  10-horse  traction  engine,  with  Its  ap- 
purtenances, at  the  shop,  and  pay  the  freight 
charges  on  the  same;  and  the  said  plain tiifs 
further  agreed.  In  said  agreement  in  writ- 
ing with  the  said  defendant,  to  pay  to  the 
said  defendant,  on  or  before  the  arrival  of 
the  machine,  the  sum  of  $1,000  in  three  In- 
stallments, as  follows:  $384  November  1, 
1S86,  $333  November  1,  1887,  and  $333  on  the 
1st  day  of  November,  1888,  for  which 
amounts  notes  were  to  be  executed,  with  sat- 
isfactory security,  bearing  interest  at  6  per 
cent.;  and  the  said  defendant  agreed  in  said 
writing  with  the  plaintiffs  to  deliver  the  said 
machine  at  the  depot  or  wharf  in  Martin's 
Ferry,  Ohio,  for  shipment,  on  or  before  the 
9th  day  of  August,  1886,  and  to  warrant  it 
to  do  good  work  in  threshing  and  cleaning 
grain,  if  properly  managed,  and  to  be  of 
good  material  and  well  made,  and  to  move 
Itself  and  water  tank  on  the  roads  in  any 
reasonable  place.     That    in    pursuance  of 
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8ai<l  agreement  In  writing  tbe  defendant  de- 
livered to  them,  and  they  received  from  him, 
said  engine  and  appurtenanceB,  and  that 
plaintiffs  executed  and  deUvered  to  the  said 
defendant  three  negotiable  promissory  notes, 
In  accordance  with  the  terms  of  said  agree- 
ment, each  of  said  notes  being  signed  by 
each  of  said  plaintiffs,  which  notes  the  said 
defendant  accepted  as  a  settlement  of  the 
purchase  money  for  said  engine  and  Its  ap- 
purtenances. And  plaintiffs  averred  that 
on  the  6th  day  of  August,  1886,  and  ever 
since,  they  have  been,  during  tbe  threshing 
season  of  each  year,  engaged,  as  partners 
and  joint  owners  of  said  engine  and  appurte- 
nances. In  the  business  of  threshing  and 
cleaning  grain  for  divers  persons  in  and 
near  the  said  county  of  Ohio,  and  that  after 
the  6th  day  of  August,  1886,  plaintiffs  re- 
peatedly attempted  to  use  and  employ  tbe 
said  engine  and  appurtenances  in  and  about 
said  business,  and  when  they  so  attempted 
to  use  It  the  same  was  properly  managed 
by  them,  but  that  It  did  not  do,  and  would 
not  do,  good  work  In  threshing  and  cleaning 
grain,  when  properly  mananged,  and  was 
not  of  good  material  and  well  made,  and  did 
not  and  would  not  move  Itself  and  water 
tank  on  tbe  road  In  any  reasonable  place, 
and  wholly  failed  to  do  good  work  in  thresh- 
ing grain,  when  properly  managed,  and  was 
of  Inferior,  defective,  and  Insufflclent  mate- 
rial, and  was  defectively.  Improperly,  and 
Insufficiently  made,  and  wholly  failed  to 
move  Itself  and  water  tank  on  the  road  In 
any  reasonable  place,  of  all  of  which  tbe 
said  defendant  then  and  there  had  notice; 
and  that  by  reason  of  the  premises  they  had 
been  greatly  injured  and  damaged,  and  had 
sustained  damage  to  the  amount  of  $2,500. 
In  the  second  count  the  plaintiffs  make  the 
same  averments  as  those  contained  In  the 
first  count,  and  in  addition  thereto  allege 
that  before  they  knew  of  the  failures,  defects, 
and  Insufficiencies  of  the  said  engine  tbey 
paid  the  full  amotmt  of  the  principal  and 
Interest  of  the  one  of  said  notes  which  fell 
due  on  the  1st  day  of  November,  IteS,  on 
which  note  Charles  Seabrlght,  to  whom  It 
had  been  assigned,  obtained  judgmentagralnst 
them,— laying  the  damages  at  $2,600.  In  ad- 
dition to  the  matters  alleged  in  the  first  and 
second  counts,  tbe  plaintiffs,  In  the  third 
count,  averred  that  the  defendant  warranted 
said  engine  and  appurtenances  to  be  of 
good  material  and  properly  made,  and  to  be 
perfect  in  all  respects,  and  to  do  good  work, 
and  to  move  Itself  and  the  water  box  on  the 
roads;  and  that  on  the  6th  day  of  August, 
1886,  and  ever  since,  during  the  threshing 
season  of  each  year,  until  some  time  In  the 
year  1889,  tbey  were  engaged,  as  Joint  own- 
ers of  said  engine  and  appurtenances,  in  the 
business  of  tbreshlng  and  clearing  grain  for 
divers  persons  in  the  county  of  Ohio,  and 
that  after  the  6th  day  of  August,  1886,  they 
repeatedly  attempted  to  use  said  engine  and 
appurtenances  about  their  said   work  and 


bnsIneM,  and  that  the  same  were  not  at 
good  material  and  properly  made,  and  would 
not  do  good  work,  and  that  said  engine  did 
not  and  would  not  move,  itself  and  appur- 
tenances on  the  roads;  and  that  wh«i  tbey 
discovered  said  defects  and  Imperfections 
in  said  engine  and  appurtenances  they  re- 
turned the  same  to  the  defendant,  and  that 
they  are  now  In  his  possession,  and  that  be- 
fore they  knew  of  said  defects  and  imperfec- 
tions In  said  machinery  they  paid  two  of 
said  notes  to  the  defendant,  and  also  paid 
and  satisfied  a  Judgment  which  Charles  Sea- 
brtght  bad  obtained  against  them  on  one  of 
said  notes,  which  had  been  assigned  to  him, 
and  that  by  reason  of  the  premises  they  had 
sustained  damages  In  the  sum  of  $2,500. 

Tbe  demurrer  In  this  case  was  to  the  dec- 
laration, and  to  each  count  thereof,  and 
the  first  question  to  be  considered  is  whetber 
the  circuit  court  erred  In  overruling  said  de- 
murrer. The  action  Is  assumpsit,  and  In 
none  of  tbe  counts  is  any  promise  on  the  part 
of  the  defendant  directly  alleged.  In  this 
action  the  promise  Is  regarded  as  the  legal 
cause  of  action.  In  the  case  of  Sexton  v. 
Holmes,  8  Mumf.  S66,  the  court  beld  that 
"the  plaintiff  In  assumpsit  must  charge  the 
promise  by  the  defendant  positively,  not  by 
way  of  recital  only;  for.  If  tbe  declaration 
be  defective  in  this  respect.  It  Is  a  fatal  er- 
ror, and  not  cured  by  verdict"  Tbe  case  of 
Sexton  V.  Holmes,  supra,  was  somewhat 
similar  to  the  one  under  consideration.  In 
that  case  there  was  a  written  agreement  for 
the  sale  of  a  tract  of  land,  with  special  war 
ranty.  In  consideration  of  the  sum  of  $300, 
which  was  to  be  paid  In  installments,  which 
installments  were  to  be  secured.  Tbe  decla- 
ration contained  the  following  averment: 
"And  the  said  plaintiff,  In  consideration  of 
said  agreement,  and  also  In  consideration 
that  tbe  said  defendant  bad  undertaken  and 
faithfully  promised  to  praform  everything 
In  said  agreement  on  his  part  to  be  per- 
formed, promised  and  midertoidc  to  perform 
everything  on  his  part  to  be  performed"; 
and  Judge  Roane,  In  delivering  the  opinion 
of  the  court,  said:  "Tbe  oonrt  (not  deciding 
upon  any  other  point  made  or  occnrrlng  In 
this  cause)  la  of  opinion  that  the  Judgment 
Is  erroneous.  In  this:  that  there  Is  no  prom- 
ise or  assumpsit  sufflolently  averred  In  the 
declaration.  Tbe  Judgment  Is  therefore  re- 
rersed,  with  costs,  and  Judgment  entered 
for  the  appellant"  So,  also,  In  the  case  of 
Winston's  Ex'n  v.  Francisco,  2  Wash.  (Va.) 
189,  the  same  Judge,  delivering  the  opinion 
of  the  court,  says:  "Although  an  assumpsit 
Is  the  very  gist  of  tbe  action,  yet  I  would  al- 
ways Incline  to  sustain  a  declaration  where 
one  Is  laid,  however  Irregular  tbe  expres- 
sions to  that  effect  may  be,  especially  after 
a  verdict  But  It  must  be  positively  char- 
ged; otherwise,  the  declaration  does  not  set 
out  a  sufficient  cause  of  action  to  entitle  the 
plaintiff  to  recover."  The  authorities  upon 
this  question  are  collated  to  some  extent  in 
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iBobbPr.  pp.  230,  £31.  Itia  there  stated  tliat 
"In  an  action  of  assumpsit  the  promise  Is  the 
legal  cause  of  action,"— citing  Phllipson  v. 
Earl  of  Egremont,  6  AdoL  &  E.  (S.  S.)  603; 
and  on  page  231:  "The  undertaking  and 
promise,  or  what  is  eqaivalent  thereto,  must 
be  posltlTely  charged.  Though  the  latter 
part  of  a  declaration  had  the  words  'who, 
notwithstanding  promising  to  pay  said 
money.'  etc.,  It  was  held  in  Virginia  that 
these  words  did  not  amount  to  an  averment 
of  a  promise.  "The  promise,'  said  Judge 
Roane,  'ought  to  be  directly  averred,  and  not 
by  way  of  inference,'  "—citing  Winston's 
Ex'rs  V.  Francisco,  2  Wash.  (Va.)  187,  and 
Sexton  v.  Holmes,  8  Mumf.  5C6.  A  declara- 
tion by  the  purchaser  of  a  slave  warranted 
to  be  sound,  who  was  diseased  at  the  time, 
and  remained  so  until  her  death,  la  found 
in  Robinson's  Forms,  on  page  527,  in  which 
it  Is  alleged  that  "the  defendant  undertook 
and  faithfully  promised  the  said  plaintiff 
that  the  said  slaves  then  were  sound,  and 
that,  confiding  in  said  promise  and  under^ 
taking  of  the  defendant,  he  bought  said 
slaves  and  paid  the  purchase  money,  and 
then  avers  that  the  defendant  did  not  regard 
his  said  promises  and  undertaking  so  made, 
but  deceived  and  defrauded  the  plaintiff  in 
this,  to  wit,  that  the  said  negro  slaves  were 
not  sound,"  eta;  and  the  author  cites  Brown 
y.  Shields,  6  Leigh,  455,  In  which  Tucker, 
P.,  says:  "But  a  count  in  such  action  can- 
not be  considered  to  be  In  assumpsit  when  It 
lays  no  assumpsit  or  promise,  and  does  not 
correspond  at  all  with  the  form  of  declaring 
In  assumpsit  upon  a  representation."  As  to 
the  structure  of  special  counts  In  assumpsit. 
Professor  Minor,  in  his  Institutes  (volume  4, 
pt  1,  p.  577),  says:  "Reference  ought  al- 
ways to  be  had  in  preparing  them  to  an  ac- 
credited l>ook  of  forms  of  pleading,  and  none 
can  be  recommended  with  more  confidence 
than  the  work  on  Pleading  of  Mr.  Ghitty. 
See  2  Chit  Pi.  115  et  seq.  But  it  is  worth 
while  to  observe.  In  general,  that  besides 
the  averment  of  the  breach  of  contract,  and 
the  conclusion,  stating  the  damages,  etc., 
which  constitute  parts  of  the  declaration  dis- 
tinct from  the  statement  of  the  cause  of  ac- 
tion with  which  we  are  now  engaged,  a 
special  count  in  assumpsit  embraces  In  such 
statemodt  four  points  or  parts  which  are  to 
be  principally  considered,  namely:  (1)  The 
Inducement;  (2)  the  consideration;  (3)  the 
contract  Itself;  and  (4)  the  necessary  aver- 
ments of  plaintifC's  performanoe  on  hia  part," 
—citing  1  Ohlt  PL  817.  And  on  the  next 
page  the  author  says:  "The  statement  of 
the  contract  Itself  is  of  course  a  necessary 
element  In  every  declaration  in  assumpsit 
The  promise  may  turn  out  in  evidence  at  the 
trial  to  be  either  express  or  Implied;  but  the 
same  Identical  terms  of  description  are  em- 
ployed (supposing  the  agreement  to  be  not 
tn  writing),  whether  it  be  the  one  or  the  oth- 
er. The  usual  form  of  averment  is  that  the 
defendant  'undertook  and  faithfully  prom- 


ised,' but  other  equivalent  words  win  suOlce, 
taking  care,  however,  that  a  promise  itself 
shall  be  averred,  and  not  merely  evidence  of 
a  promise.  The  contract  must  be  stated 
with  certainty.— that  Is,  with  'certainty  to 
a  common  Intent  in  general.'— cuid  also  with 
directness,  and  not  by  way  of  recital."  And 
in  volume  4,  pt  2,  p.  1399,  he  gives  the  form 
of  a  declaration  in  assumpsit  upon  a  war- 
ranty of  the  soundness  of  a  chattel  which 
conforms  to  his  views  aa  expressed  in  the 
text  above  quoted;  citing  2  Chit  PL  279; 
1  Rob.  Forms,  527.  The  pleader  in  this  case 
having  failed  to  state  a  promise  or  under- 
taking on  the  part  of  the  defendant  that  the 
engine  and  appurtenances  purchased  by  tbe 
plalntlfFs  were  sound  and  sufficient  In  all  re- 
spects to  perform  the  work  for  which  they 
were  Intended,  and  the  breach  of  said  prom- 
ise, as  prescribed  by  the  precedents,  the  cir- 
cuit court,  in  our  opinion,  enxd  in  overrul- 
ing the  defendant's  demurrer  to  the  declara- 
tion and  to  each  count  The  Judgment  ia 
therefore  reversed,  with  costs,  and  the  case 
Is  remanded  to  the  circuit  court  of  Ohio 
county  for  further  proceedings  to  be  had 
therein. 

(!»  W.  Ta.  579) 
McCLURE  V.  COOK  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  1,  1894.) 

DbBDS — SUFPOBT   OF  OkaKTOB  A.B    CoHSIDKRATIOir 

— Effect — Restbaiht  os  Aubhatiok. 

1.  The  general  rale  is  that  the  power  to  sell 
is  an  inseparable  incident  of  the  ownership 
of  property,  which  makes  it  liable  to  the  own- 
er's deots. 

2.  Such  power  cannot  be  fettered  or  re- 
strained, except  in  certain  cases. 

3.  Where  such  restraint  is  in  the  exercise 
of  power  which  is  a  part  of  the  dominion  of  the 
grantor,  not  parted  witli,  bnt  retained  and  ex- 
ercised for  some  parpoae  beneficial  to  the  secn- 
rity  of  his  own  right,  snch  as  to  keep  the  prop- 
erty boand  by  a  charge  created  and  imposed 
upon  it  and  to  hold  the  grantee  to  the  per- 
sonal performance  of  the  duties  given  him  in 
charge,  the  general  rnle  does  not  apply. 

4.  Where,  in  a  deed  of  settlement  ftom 
father  to  son,  a  tract  of  land  is  conveyed  on 
tlie  consideration  that  the  son  will  support  for 
life  hia  father  and  his  wife,  the  grantors,  and 
the  deed,  taken  as  a  whole,  shows  the  intenrion 
to  be  to  charge  the  real  estate  conveyed  as  se- 
curity for  the  performance  of  such  duty,  it  is 
not  necessary  tnat  a  lien  on  the  land  for  such 
support  be  expressly  reserved  on  the  face  of  the 
conveyance. 

5.  A  case  in  which  these  principles  are  ap- 
plied. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wyoming  coun- 
ty. 

Action  by  W.  B.  McClure  against  Jacob  A. 
C!ook,  Jacob  (Took,  and  Mallnda  Ckx>l^  to  sub- 
ject land  to  the  payment  of  a  judgment, 
From  a  Judgment  in  fav<Mr  of  plaintiff,  de- 
fendants Jacob  and  Mallnda  Cook  appeaL 
Reversed. 

Jas.  H.  McOlnnls,  tor  appeUants.  Johnwn. 
Watts  &  Ashby,  for  appelleek 
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HOLT,  J.  The  decree  comp'ained  of  ■was 
prononnced  by  the  circuit  conrt  of  Wyoming 
county  on  the  ISth  day  of  April,  1891;  hold- 
ing a  certain  tract  of  land  bound  by  the  Lens 
of  certain  judgments,  and  Bubjecting  a  life 
Interest  therein  to  sale  for  their  payment 
The  question  raised  turns  on  the  meaning  and 
effect  of  the  following  deed:  "Deed.  This 
deed,  made  and  entered  into  this  13th  day  of 
January,  1888,  between  Jacob  Cook  and 
Lynda  Cook,  his  wife,  of  the  first  part,  and 
Jacob  A.  Cook,  of  the  second  part,  all  of  the 
county  of  Wyoming  and  state  of  West  Vir- 
ginia, wltnesseth:  That  for  and  lu  consider- 
ation of  the  parental  love  and  affection  that 
the  said  parties  of  the  first  part  bare  for 
their  son  »  »  •  Jacob  A.  Cook,  party  of 
the  second  part  in  this  deed,  and  for  a  fur- 
ther consideration,— that  Is,  that  the  party 
of  the  second  part  is  to  support,  maintain, 
and  care  for  the  said  parties  of  the  first  part. 
In  a  genteel  and  decent  manner,  during  the 
lifetime  of  the  said  parties  of  the  first  part: 
Now,  therefore,  in  consideration  of  the  prem- 
ises aforesaid,  the  parties  of  the  first  port  do 
give,  grant,  and  convey  unto  the  party  of 
the  second  part  a  certain  tract  or  parcel  of 
land  lying  and  being  in  the  county  and  state 
aforesaid,  situated  on  the  waters  of  the 
Clear  fork  of  Guyandotte  river,  about  two 
miles  west  of  the  town  of  Oceana,  and 
bounded  and  described  as  follows,  viz.: 
•  •  •  containing  12B%  acres  by  survey, 
be  the  same  more  or  less;  32  acres  being 
patented  to  said  Jacob  Cook;  16  acres  being 
a  deed  from  Isaac  Cook  to  said  Jacob  Cook; 
13%  acres  being  the  same  land  deeded  to 
said  Jacob  Cook  by  C.  F.  Cook  and  wtfe;  16 
acres  being  a  part  of  a  284-acre  survey  deed- 
ed to  the  said  Jacob  Cook  by  W.  B.  McCInre, 
commissioner  of  school  lands;  48%  acres,  a 
part  of  a  100-acre  survey  owned  by  said 
Jacob  Cook.  The  following  are  the  condi- 
tions upon  which  the  party  of  the  first  part 
conveys  said  property  unto  the  party  of  the 
second  part;  that  is  to  say,  the  parties  of  the 

first are  to  retain  the  possession  of  and 

occupy  the  property  where  they  now  reside 
so  long  as  they  live;  and  it  is  expressly  un- 
derstood in  this  conveyance  that  the  proper^ 
ty  hereby  conveyed  by  the  parties  of  the  first 
part  unto  the  party  of  the  second  part  is 
only  conveyed  unto  the  party  of  the  second 
part  to  have  and  to  hold  the  same  during  his 
lifetime,  and  at  bis  death  the  same  is  to  de- 
soeod  to  and  the  title  thereof  vest  in  his 
children  of  the  said  party  of  the  second  part; 
and  It  is  further  understood  in  conveyance 
that  the  said  party  of  the  second  part  is  not 
to  sell  or  dispose  of  any  part  or  interest  in 
or  to  said  property  without  the  consent  and 

approval  of  the  said  parties  of  the  first 

thereto.  The  parties  of  the  first  part  cov- 
enant with  the  party  of  the  second  part  that 
they  will  warrant  generally  the  property 
hereby  conveyed.  In  witness  whereof,  they 
have  hereunto  set  their  hands  and  fixed  their 
seals  the  day  -  and  year  first  in  this  deed 


written.  Jacob  Cook.  [Seal.]  Linda  Cook. 
[SeaL]" 

The  plaintiff,  in  his  bill,  charged  tliat  de- 
fendant Jacob  A.  Cook,  his  Judgment  debtor, 
was  the  owner  in  fee  of  this  tract  or  parcel 
of  land  containing  123^  acres;  that  his  judg- 
ment, which  had  been  docketed,  was  a  lien 
thereon,— and  prayed  that  the  liens,  with 
their  amounts  and  priorities,  might  t)e  first 
ascertained,  and  then  the  land  sold  or  rent- 
ed in  satisfaction  thereof.  Jacob  Cook,  the 
father,  answering  the  bill,  says  that  he  Is  77 
years  old,  and  his  wife,  Mallnda,  73  years 
old;  that  they  are  feeble,  unable  to  work 
and  make  a  living,  and  have  no  means  of 
support  other  than  the  land;  that  he  and 
his  wife,  by  the  deed  in  qnestion,  granted 
and  conveyed  the  tract  of  land  of  123% 
acres  to  their  son,  Jacob  A.  Cook,  for  life, 
with  remainder  in  fee  to  his  children,  but 
upon  the  consideration  and  express  condition 
and  trust  that  tt>eir  son,  Jacob,  should  sup- 
port, maintain,  and  care  for  him  and  his 
wife  In  a  genteel  and  dec«it  manner  during 
their  lifetime,  and  to  make  sure  that  the 
land  should  not  be  taken 'from  them,  and 
these  conditions  left  unperformed,  it  was 
further  expressly  provided  in  that  instru- 
ment that  he  and  his  wife  were  to  retain 
possession  of  and  occupy  the  property  where 
they  resided  so  long  as  they  lived,  and  that 
their  son  was  not  to  sell  or  dispose  of  any 
part  or  Interest  in  the  property  without  their 
consent  and  approval;  that  their  son  has 
failed  and  refused  to  support  them,  and  is 
now  insolvent,  and  unable  to  do  so,— and 
therefore  he  prays  that  the  deed  may  be  set 
aside,  or  that  the  land  be  held  liable  and  set 
apart  for  their  support  so  long  as  they,  or 
either  of  them,  shall  live,  and  for  general  re- 
lief. Treating  this  as  a  cross  bill,  the  de- 
fendant Jacob  A.  Cook,  the  son,  answered  it 
and  the  bill  of  plaintiff,  and  his  children, 
the  Infant  defendants,  answered  by  their 
guardian  ad  litem,  and  plaintiff  entered  a 
general  replication.  At  a  hearing  had  on 
these  papers  on  the  17th  day  of  October, 

1890,  the  court  referred  it  to  a  commission- 
er, with  directions  to  ascertain  the  liens, 
their  nature,  dignities,  and  amounts;  wheth- 
er the  rents  and  profits  would  pay  off  the 
liens  within  five  years;  and  what  land,  if 
any,  defendants  Jacob  Cook  and  Linda,  his 
wife,  were  entitled  to  retain  possession  of 
during  their  lives.  The  commissioner  took 
the  accounts  directed,  and  various  deposi- 
tions, but  submitted  to  the  court  the  ques- 
tion what  interest,  if  any,  Jacob  Cook  and 
wife  had  in  or  against  the  land  conveyed  by 
them  to  their  son.    On  the  16th  day  of  April, 

1891,  the  cause  again  came  on  to  be  heard, 
when  the  court  confirmed  the  commisslon- 
er'B  report  as  to  the  liens;  held  that  the 
judgment  debtor,  Jacob  A.  Cook,  took,  under 
the  deed,  a  life  estate  in  the  tract  of  land  of 
123%  acres  (except  ly,  acres,  a  part  there- 
of, theretofore  conveyed  by  Jacob  Cook  and 
wife  to  John  F.  Fisher,  released  from  the 
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lien  by  consent  of  parties),  but  that  defend- 
ants Jacob  Cook  and  wife  had  a  life  estate  in 
the  dwelling  bouse  and  curtilage,  including 
tbe  dwelling  house,  yard,  garden,  orchard, 
bam,  barn  lot,  and  outhouses  belonging 
thereto,  and  the  lot  on  which  they  are  situ- 
ated; gave  a  decree  against  defendant  Jacob 
A.  Cook,  in  faror  of  his  creditors,  for  the 
amounts  of  their  respective  judgments;  and 
directed  that,  if  they  were  not  paid  within 
30  days,  then  the  commissioner,  J.  H.  Rob- 
ertson, appointed  for  the  purpose,  should  sell 
the  life  estate  of  Jacob  A.  Cook  in  the  entire 
tract  of  land  of  123%  acres,  except  !'/• 
acres  conveyed  to  John  F.  Fisher,  but  the 
residue,  viz.  123%  acres,  less  the  V/t  acres, 
to  be  subject  to  tbe  life  estate  of  Jacob  Cook 
and  wife  and  of  the  survivor  in  the  dwell- 
ing house,  curtilage,  etc  the  possession 
whereof  for  life  had  been  retained  by  tbem. 
The  commissioner  made  the  sale,  reported  it 
as  made  to  6.  D.  Cook  for  the  sum  of  $325, 
who  paid  $70  down,  and  gave  his  bond,  with 
security,  for  the  balance,  and  by  decree  of 
13th  day  of  October,  1891,  tbe  sale  was  con- 
firmed without  exception. 

The  court  seems  to  hare  decided  the  case 
on  the  theory  that  it  was  governed  by  section 
1  of  chapter  75  of  the  Code,  which  Is  as  fol- 
lows: "If  any  person  convey  any  real  estate 
and  the  purchase  money  or  any  part  thereof  re- 
main unpaid  at  the  time  of  the  conveyance,  he 
shall  not  thereby  have  a  lien  for  such  unpaid 
purchase  money,  unless  such  lien  is  expressly 
reserved  on  the  face  of  the  conveyance,"— and 
by  the  principle  that  alienability  is  an  insep- 
arable incideut  of  the  ownership  of  property. 
Before  this  statute,  which  went  Into  efCect  on 
the  1st  day  of  July,  1850,  the  vendor's  en- 
forcement of  his  equitable  lien  for  purchase 
money  against  a  purchaser  for  value  was  a 
perplexing  and  fruitful  source  of  litigation. 
The  question  was,  the  land  having  been  con- 
veyed, did  the  purchaser  have  notice  of  the 
unpaid  purchase  money?  In  Redford  v.  Gib- 
son, 12  Leigh,  349,  Judge  Allen  says,  "Pru- 
dence dictates  the  propriety,  in  all  cases,  of 
retaining  an  express  Hen  where  the  legal  title 
is  parted  with";  and  the  leglshiture  made 
the  reservation  in  such  cases  obligatory,  on 
pain  of  the  lien  being  lost  Hence  the  stat- 
ute. So  that  we  may  say  with  confidence- 
based  on  the  evils  it  was  Intended  to  remedy, 
as  well  as  upon  the  dlCFerence  in  character  of 
the  two  transactions— that  it  was  not  the 
purpose  of  this  statute  to  require  a  lien  for 
the  performance  of  such  conditions,  connected 
with  such  consideration  as  we  find  In  this 
deed  to  be  expressly  reserved  upon  the  face 
of  the  conveyance.  This  deed  must  be  con- 
strued and  applied  as  all  other  Instruments 
of  like  kind,  according  to  the  meaning  of 
the  parties,  as  supposed  to  be  fully  expressed 
therein.  This  requires  us  to  read  the  deed 
as  a  whole,  each  part  with  the  rest,  as  its 
context,  and  give  it,  each  and  every  part,  its 
proper  meaning  and  effect,  as  constituting 
one  consistent  and  efficient  instrument    So 


reading  it,  we  find  the  consideration  a  con- 
stant and  continuous  one;  not  to  be  ren- 
dered in  money,  or  paid  by  installments,  bnt 
to  be  discharged  by  the  performance  of  du- 
ties of  a  nature  which  can  only  be  described 
in  a  general  way,  and  by  the  result  produced, 
and  to  be  performed,  not  at  fixed  periods, 
but  continuously,  so  long  as  the  grantors, 
or  either  of  them,  shall  live,  and  by  the 
person  named,  as  one  in  whom  personal  con-* 
fidence  was  reposed,  and  on  the  premises 
conveyed.  See  Korne  v.  Kome,  30  W.  Va. 
1-12,  3  S.  E.  17.  It  was  the  father's  to  give, 
charged  with  such  duties  to  himself  and  wife 
as  he  saw  fit  to  impose.  It  was  the  son's 
to  accept  or  refuse,  but  by  accepting  he 
obliged  himself  (Co.  Litt  f  217m)  to  their 
faithful  performance,  and  took  the  land  con- 
veyed to  him  subject  to  the  support  of  the 
creator  or  founder  of  the  trust,  and  the  sup- 
port of  his  wife,  as  a  charge  thereon.  Like 
a  legacy  which  a  devisee  is  directed  to  pay. 
If  he  accepts  the  devise  he  takes  it  subject 
to  tbe  payment  of  the  legacy,  as  a  ctuucge 
thereon.  See  Brown  v.  Knapps  (1879)  79  N. 
Y.  130;  3  Pom.  Eq.  Jur.  (2d  Ed.)  (  1244.  In 
addition  to  that,  the  donor  expressly  qualified 
the  donee's  right  of  possession,  limited  his 
ownership  to  a  life  estate  with  remainder  in 
fee  to  his  children,  and  restrained  his  poww 
to  sell  without  the  donor's  consent;  and 
these,  together  with  the  nature  of  the  duties 
to  be  performed,  the  nature  of  the  consid- 
eration given  for  their  performance,  and  that 
the  Instrument  was  a  deed  of  settlement  be- 
tween father  and  son,  in  which  the  wife 
of  the  founder  of  the  trust  was  also  named 
aa  a  beneficiary,  fixed  them  as  a  charge 
upon  the  real  estate  thereby  conveyed,  and 
to  that  extent  made  it  trust  property,  and 
the  taker  a  trustee.  It  is  true  a  Hen  might 
have  been.  In  so  many  words,  reserved  in 
the  face  of  the  conveyance  on  the  land  con- 
veyed for  the  support  for  Ufe  of  tbe  grantors, 
but  was  that  indispensable?  A  trust  and 
charge  like  this  are  not  within  the  letter  of 
the  statute,  for  it  speaks  only  of  purchase 
money.  It  is  not  within  the  reason  of  the 
statute,  in  the  sense  of  being  within  th* 
mischief  the  statute  was  designed  to  cure, 
for  the  deed  gives  notice  of  the  duty  as  « 
charge,  in  giving  the  nature  of  the  transac- 
tion and  the  restricted  conditions  Imposed, 
and  because  It  Is  a  trust  executed  fnUy  on 
the  part  of  the  founder,  with  the  continuing, 
active  duties  of  support  and  maintenance  of 
the  beneficiaries  to  be  performed  by  one  tn 
whom  personal  confidence  was  reposed,  with 
exclusive  Jurisdiction  in  a  court  of  equity 
to  compel  their  specific  performance  tn  due 
administration  of  such  trust;  and  the  wife 
was  a  cestui  que  trust,  in  the  proper  sense, 
for,  as  she  only  relinqulRhed  a  contingent 
right  of  dower,  she  was  not  one  of  the 
creators  of  the  trust,  and  the  value  of  her 
Interest  relinqulBhed  does  not  famish  any 
measure  of  the  benefit  she  Is  entitled  to  re- 
ceive.   If  th^  were  entitled  to  tbe  house 
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and  curtilage  to  live  In,  for  the  same  reap 
son,  and  a8  the  result  ot  the  same  terms 
used  In  the  one  Instrument,  they  were  enti- 
tled to  charge  the  rest  of  the  tract  with  their 
maintenance  and  support,  for,  when  we  come 
to  the  next  prorlslon,  It  applies  to  the  whole 
tract,— to  the  whole  property  conveyed  to 
Jacob  A.  Cook  for  life,  with  remainder  In 
fee  to  his  children;  and  this  restraint  upon 
the  grantee's  tight  to  sell  or  dispose  of  any 
part  or  interest  In  the  property  without  the 
consent  and  approval  of  the  grantors  was 
Intended  to  keep  the  property  subject  to  the 
charge  of  their  support,  for  which  it  was 
conveyed,  and  to  keep  the  duty  a  personal 
one,  not  to  be  turned  over  to  others  without 
their  approvaL  The  court,  in  rendering  the 
decree  complained  of,  must  have  proceeded 
on  the  theory  that  the  grantor,  by  this  con< 
veyance  with  this  provision  in  restraint  of 
the  grantee's  power  of  alienation  was  at- 
tempting to  give  the  beneficial  interest,  and 
annex  to  It  the  inconsistent  condition  that  it 
should  not  be  liable  for  the  grantee's  debts. 
But  the  grantor  put  nothing  out  of  the  reach 
of  his  own  creditors,  for  there  were  none. 
He  put  nothing  out  of  reach  of  his  son's  cred- 
itors, except  to  the  extent  and  in  the  manner 
he  saw  fit  to  hold  the  trustee  to  his  personal 
duty,  and  the  land  Itself  bound  with  the 
paramount  charge  for  the  support  of  himself 
and  wife.  In  all  that  there  was  nothing 
unlawful  or  void,— nothing  inconsistent  with 
or  repugnant  to  the  right  of  ownership,  to 
the  extent  such  ownership  was  granted.  The 
rest  of  the  property,  if  any,  was  liable  to 
be  taken  by  his  creditors:  and.  In  any  event, 
there  does  not  seem  to  be  any  Illegal  re- 
straint on  the  power  of  alienation  in  this 
case,  for  nothing  is  more  common  than  long 
leases,  without  the  power  to  sell  or  assign, 
except  with  the  lessor's  approval  and  con- 
sent And  here,  for  the  like  reason,  it  is 
something  retained  by  the  grantors  for  their 
own  benefit,  and  not  an  attempt  to  Impress 
what  la  given  to  and  owned  by  another  with 
inalienability.  For  a  full  review  of  the  au- 
thorities, including  Nldiola  ▼.  Eaton  (1876) 
91  U.  S.  716;  Bank  v.  Adams  (1882)  133 
Mass.  170,— see  Gray,  Restr.  Allen,  f  241  et 
seq.,  where  the  Yirglnia  cases  are  all  re- 
viewed, and  the  doctrine  discussed.  See,  also, 
NickeU  v.  Handly  (1853)  10  Orat.  836;  Mor- 
riss  y.  Morrtss  (1880)  83  Orat  51.  74;  Camp 
▼.  Cleary  (1882)  76  Va.  140.  143;  Hyde  v. 
Woods,  94  n.  S.  528;  Smith  v.  Towers  (1888) 
69  Md.  77,  14  AtL  407.  15  Atl.  92,  0  Am.  Bt 
398,  note. 

I  take  the  general  rule  to  be  that  the  power 
to  sell  is  an  Inseparable  incident  of  own- 
ership, and  that  the  law  does  not  allow  such 
power  to  be  fettered  and  restrained,  and,  aa 
a  result  makes  the  property  liable  for  the 
owrer's  debts;  but  this  case  Is  not  within 
the  reason  of  the  rule,  because  the  restraint 
here  applied  is  a  part  of  the  dominion  at 
ownership  not  parted  with,  but  retained  by 
the  grantor  for  purposes  and   benefits  to 


himself:  (1)  To  keep  the  property  bound  by 
the  charge  created  and  Imposed  upon  It;  and 
(2)  to  hold  the  grantee  to  the  personal  per- 
formance of  tbe  duty  given  in  charge  to 
him  In  confidence  and  trust  This  exception 
in  this  case,  and  in  like  cases  within  the 
reason  of  it  is  as  well  settled  as  the  rule 
itself.  Therefore,  there  Is  nothing  in  this 
deed  of  settlement,  as  I  read  it  to  give  any 
color  of  right  to  mere  strangers  to  break  up 
this  family  arrangement  and  divert  the  proi>- 
erty  from  the  uses  to  which  it  Is  thereby 
devoted,  to  some  wholly  foreign  purpose  of 
their  own,  and  thereby  disarrange  or  set 
at  naught  the  plan  provided  for  the  support 
of  these  old  people,  who,  to  that  extent  and 
in  that  manner,  had  a  perfect  right  to  say 
what  should  be  done  with  their  ovra  property. 
We  are  of  opinion,  therefore,  that  the  dnty 
ot  maintaining  and  supporting  tbe  grantors 
In  this  deed  is  made  an  express  charge  upon 
the  land  thereby  conveyed  for  the  purpose 
of  enabling  the  grantee  to  discharge  it  as  a 
trustee  in  whom  personal  confidence  was  re- 
posed, and  that  this  plalntlir,  who  is  a 
judgment  creditor  of  the  son,  and  the  other 
judgment  creditors,  have  shown  no  right  to 
break  in  upon  this  settlement  and  pervert 
the  trust  property  to  the  payment  of  theb: 
judgment  against  the  trustee,  to  the  serious 
detriment  of  the  beneficiaries  for  whose  sup- 
port it  was  set  apart 

The  decree  of  the  16th  day  of  April,  1891, 
which  directs  the  sale  to  be  made  of  a 
certain  interest  in  the  land  in  controversy, 
is  the  only  one  of  which  complaint  is  made. 
The  sale  made  in  pursuance  tbtanot  is  not 
objected  to,  but  by  decree  of  the  18th  day 
of  October,  1891,  the  sale  was  confirmed 
without  exception.  Therefore,  by  section  8 
of  chapter  132  of  the  Code,  the  sale  must 
stand,  and  the  proceeds  of  sale  are  to  be 
dealt  with  according  to  tbe  rights  of  the 
parties,  as  taking  the  place  of  the  Interest 
in  the  lands  thus  sold.  Therefore,  the  de- 
cree complained  of  Is  set  aside,  and  the  cause 
is  remanded  for  further  proceedings  to  be 
had  in  accordance  with  the  principles  herein 
announced. 


(St  W.  Va.  688) 

CUNNINGHAM  et  a),  r.  BROWN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  1,  1894.) 
Tax  iiALH  ov  Ii4NI>— Vixrorrr  —  Illbqai.  Abbbbs- 

MBHT — EfFKOT. 

1.  A  tract  of  land  was  properly  entered 
and  asaesaed  for  taxation  in  the  name  of  the 
owner  on  the  land  books  of  the  county  for  the 
year  1882,  and  the  taxes  paid.  In  the  year 
1883  it  was  omitted,  without  the  fault  or 
knowledge  of  the  owner,  and  placed  back  aa 
an  undistingnished  part  of  a  larger  tract  in 
the  name  of  the  former  owner.  It  was  re- 
stored to  the  land  books  in  the  year  1884  in 
the  name  of  the  true  legal  owner,  and  all  taxes 
since  charged  were  duly  paid,  Indnding  specific- 
ally and  by  name  the  yean  1884, .  1885,  and 
1886.  The  larger  tract  asaessed  in  the  name 
of  tbe  former  owner,  was  returned  delinquent 
for  nonpayment  of  the  taxes  for  the  year  1883, 
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was  sold  bT  the  aheriff  on  the  24th  day  of  No- 
vember, 1885,  ander  chapter  31  of  the  Code, 
and,  not  having  been  redeemed,  was  conyeyed 
by  the  clerk  of  the  county  court,  by  deed  dated 
the  11th  day  of  March,  1S87,  to  the  purchaser. 
BM,  the  deed  conveyed  to  the  purchaser  no 
title  to  the  small  included  tract,  but,  as  to  it, 
constitutes  a  cloud  upon  his  title,  which  the 
owner  has  a  right  to  nave  removed. 

2.  The  smaller  tract  not  beinjr  returned 
delinquent  In  the  name  of  the  owner  for  the 
year  1883,  and  there  being  nothing  to  rebut 
the  presumption,  it  is  to  be  presumed,  under 
the  facts  of  this  case,  that  the  taxes  for  that 
year  have  been  paid  by  the  owner. 

3.  Where  the  assessment  of  a  tract  of 
land  for  taxation  is  illegal,  a  sale  of  such  tract 
of  land,  made  by  the  sheriff  for  nonpayment  of 
the  tax  so  assessed,  is  void. 

4.  For  there  can  be  no  valid  sale  made  by 
a  sheriff  of  a  tract  of  land  as  delinquent  for 
the  nonpayment  of  taxes  where  there  has  been 
no  legal  assessment  of  such  taxes. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Preston  county. 

Action  by  Thomas  Cunningham  and  others 
against  James  A.  Brown  to  set  aside  a  tax 
deed.  A  demurrer  to  the  bill  -was  sustained, 
and  plalntltFs  appeal.     Reversed. 

Fortney  &  Monroe,  (or  appellants.  P.  J. 
Crogan,  for  appellee. 

HOLT,  J.  This  Is  a  suit  In  equity,  brought 
in  the  circuit  court  of  Preston  county  In 
June,  1891,  by  Thomas  Cunningham  and  oth- 
ers against  James  A.  Brown,  contesting  the 
validity  of  Brown's  purchase  of  a  certain 
tract  of  land  sold  by  the  sheriff  as  delinquent 
for  taxes  on  November  24,  1885,  and  praying 
that  the  tax  deed  made  to  him  by  the  clerk 
of  the  county  court  on  the  11th  day  of  March, 
1887,  might  be  set  aside  as  null  and  void. 
Evidently  the  purpose  was  to  have  the  case 
finally  decided  on  demurrer  without  expense. 
One  demurrer  being  sustained,  an  amended 
bill  was  filed,  and,  this  being  also  demurred 
to,  a  final  decree  was  pronounced  on  the  1st 
day  of  April,  1892,  sustaining  the  demurrer 
and  dismissing  the  bill.  The  plaintiff  not  de- 
siring to  further  amend,  this  appeal  was 
taken. 

The  facts  as  they  appear  are  as  follows: 
John  A.  Dllle  and  wife,  by  deed  dated  the 
16th  day  of  November,  1870,  sold  and  con- 
veyed to  John  Cunningham,  by  designated 
comers  and  lines,  a  certain  tract  of  land  ly- 
ing one  mile  west  of  the  town  of  Klngwood, 
not  giving  the  quantity  by  naming  any  num- 
ber of  acres,  excepting  therefrom,  however, 
a  certain  privilege  to  mine  coaL  This  deed 
was  admitted  to  record  on  the  28th  day  of 
November,  1870,  but  when  the  land  was  en- 
tered upon  the  land  books  for  taxation  In  the 
name  of  John  Cunningham  does  not  other- 
wise appear  than  by  the  allegation  of  the 
bill  that  it  was  prior  to  1881,  and  as  contain- 
ing 65  acres.  In  the  year  1884  the  tract  In 
controversy  called  In  these  proceedings  "20 
acres,"  but  on  the  land  books  a  tract  of  34 
acres,  was  again  entered  on  the  land  books 
in  the  name  of  Elizabeth  Cimningham,  and 
the  taxes  for  the  years  1884  and  1886  paid  by 


her,  aa  appears  by  tax  tickets  filed  here  as 
exhibits.  John  Cunningham,  by  deed  dated 
July  30,  1881,  and  admitted  to  record  on  the 
same  day,  sold  and  conveyed  to  Elizabeth 
Cunningham,  then  the  wife  of  the  plaintiff 
Thomas  Cunningham,  and  the  mother  of  the 
Infant  plaintiffs  Tliomas  Cunningham,  Jr., 
and  Annie  Elizabeth  Cunningham,  butnow  de- 
ceased, intestate,  a  portion  off  the  west  side 
of  his  farm,  on  which  he  then  resided,  to  be 
bounded  on  the  north,  west,  and  south  by 
the  lines  of  the  entire  tract  (of  which  this  is 
a  part),  on  the  east  by  a  Hue  to  run  parallel 
with  the  line  on  the  west  side  of  the  said  en- 
tire tract,  and  to  extend  far  enough  east 
thereof  to  include  20  acres.  It  was  entered 
on  the  land  books  In  the  name  of  the  gran 
tee,  Elizabeth  Cunningham,  for  taxation  for 
the  year  1882,  as  containing  34  acres,  and  as 
of  the  value  of  $172,  and  she  paid  the  tax  for 
that  year,  amounting  to  $3.46,  and  lifted  her 
tax  ticket,  which  is  here  filed  as  an  exhibit 
On  the  28th  day  of  February,  1882,  an  act 
was  passed  to  provide  for  the  reassessment  of 
the  value  of  all  the  real  estate  within  this 
state.  See  Acts  1882,  c.  32,  p.  44.  When,  in 
1882,  the  commissioner  of  the  first  district  of 
Preston  county  reassessed  the  lands  of  his 
district,  he,  by  mistake  or  oversight,  reported 
the  tract  for  taxation  as  it  originally  was,  in 
the  name  of  John  Cunningham.  At  that 
time,  and  before  that,  the  tract  of  65  acres 
had  been  further  subdivided,  and  John  Cnn> 
ningham  had,  by  deed  dated  April  14,  1882. 
conveyed  33%  acres  thereof  to  William  Cnn- 
nlngham,  in  which  deed  he  recites  having 
sold  theretofore  6%  acres  of  the  said  Cun- 
ningham farm,  in  the  northeast  eomer,  to 
Dr.  James  H.  Manown.  After  this  mistake 
made  by  the  commissioner  of  reassessment, 
the  34-acre  tract  was  omitted,  and  not  char- 
ged on  the  land  books  for  the  year  1883  la 
the  name  of  Elizabeth  Cunningham,  but  on 
the  books  for  that  year  the  whole  tract  was 
charged  with  taxes  In  the  name  of  John  Cun- 
ningham, and,  not  being  paid  by  him,  was 
returned  as  delinquent  for  the  nonpayment 
of  taxes,  m  bis  name,  as  a  tract  containing 
65  acres,  for  the  year  1SS3.  Elizabeth  Cun- 
ningham had  made  no  conveyance  or  sale  of 
her  land  to  any  one.  Never  by  herself,  or 
any  one  acting  for  her,  did  she  authorize 
said  tract  of  kuid  to  be  omitted  from  the  land 
books  in  her  name.  She  and  the  plaintiffs 
were  entirely  ignorant  of  what  had  been 
done,  and  of  those  changes  made  in  the  land 
books,  but  w'ere  ready  and  willing  at  all 
times  to  pay  the  taxes  thereon,  whenever  the 
sheriff  should  present  the  bill  therefor.  Dur- 
ing all  the  years  1883  and  1884  there  was  on 
the  20-acre  tract  sufSclent  property  of  the 
said  Elizabeth  Cunningham,  subject  to  l>e 
distrained,  to  pay  the  taxes  of  1883,  for 
which  the  tract  of  65  acres  was  sold;  and  al- 
so during  the  year  1883,  Thomas  Cunning- 
ham, the  plaintiff,  and  John  Cunningham 
each  had  on  the  20-acre  tract  abundance  of 
Itersonal  property  out  of  which  the  taxes 
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coidd  have  been  made;  but  the  sheriff  never 
demanded  them,  or  exhibited  any  tax  bill 
therefor,  and  made  no  effort  to  collect  them 
by  distress  or  otherwise;  and  for  these  rear 
sons  the  land  ought  not  to  have  been  return- 
ed by  the  sheriff  as  delinquent,  as  plalntlffB 
aver.  The  lands  thus  returned  delinquent  In 
the  name  of  John  Cunningham  were  in  fact 
not  his  land,  for  the  same  had  all  been  sold 
and  conveyed  by  him  to  other  persons  prior 
to  the  year  1883,  viz.  6%  acres  to  Dr.  Ma- 
nown,  32%  acres  to  William  Cunningham, 
and  the  tract  of  20  acres  or  34  acres  (the  true 
quantity  does  not  appear)  to  the  decedent, 
Elizabeth  Cunningham,  and  had  been  re- 
spectively transferred  to  and  charged  on  the 
land  books  in  the  names  of  these  three  par- 
ties before  the  year  1883.  At  the  time  of  his 
purchase  at  the  tax  sale,  defendant,  Brown, 
was  by  purchase  the  owner  of  all  the  land 
sold  for  taxes  except  the  20  acres  in  contrcv 
versy.  The  plaintiffs  aver  that  the  original 
tract  contained  74%  acres;  that  the  20  acres 
in  controversy  were  not  sold,  and  were  not 
Intended  to  be  sold  at  the  delinquent  sale; 
that  defendant  had  knowledge  of  all  the 
facts,  and  was  not  a  bona  fide  purchaser. 

The  case  must  be  decided  according  to  the 
statutes  as  they  were  when  the  proceedings 
were  bad  and  the  tax  sale  made,  to  be  found 
In  the  Acts  of  1882,  p.  387,  being  chapter 
ISO,  to  amend  and  re-enact  chapter  81  of  the 
Code,  and  is  now  found  in  chapter  31  of  the 
Code  (Ed.  1891),  with  an  amendment  of  sec- 
tion 1,  authorizing  a  suit  in  equity  In  the 
name  of  the  state  to  enforce  the  lien  against 
the  land  for  the  taxes  assessed.  So,  also, 
chapter  105  of  the  Code,  (Ed.  1891)  has  been 
amended  and  re-enacted  by  chapter  24,  p.  57, 
of  Acta  of  1893,  for  the  sale  of  lands  for  the 
benefit  of  the  school  fnnd.  Both  are  here 
noted,  but  neither  one  has  any  bearing  on 
this  case,  as  this  was  a  sale  made  by  the 
sheriff  for  delinquent  taxes  on  the  24th  day 
of  November,  1885,  under  the  act  of  1882; 
and  the  point  here  Involved  arises  in  the 
main  under  the  twenty-fifth  section  of  that 
act,  which  section  is  the  same  as  section  25 
found  In  the  present  edition  (1891)  of  the 
Code.  In  the  case  of  Hays  v.  Heatherly,  86 
W.  Va.  613,  15  S.  B.  223,  very  many  of  the 
cases  bearing  on  the  general  subject  of  such 
sales  by  the  sheriff  are  brought  together  as  a 
matter  of  convenience.  Since  that  the  case 
of  Baxter  v.  Wade  (W.  Va.)  19  S.  B.  404,  has 
been  decided,  bearing  on  the  subject  of  such 
sales  and  the  construction  of  the  statute,  but 
not  on  the  point  here  involved.  See  Poling 
V.  Parsons,  38  W.  Va.  80,  18  8.  B.  879;  De 
Forest  ▼.  Thompson,  decided  by  Judge  Jack- 
son of  the  United  States  district  court,  to  be 
found  in  a  supplement  to  32  W.  Va.  1,  40 
Fed.  876.  Counsel  for  the  appellee  claims 
that  nnder  section  25,  c.  81,  Code,  the  title  of 
Elizabeth  Cunningham  to  the  34  acres  (20 
ncres)  was  vested  In  James  A.  Brown  in  pur- 
suance and  by  virtue  of  the  sale  made  of  the 
tract  of  land  of  65  acres  charged  on  the  land 
T.208.K.no.l7— o9J 


books  with  taxes  for  the  year  188S,  retnmed 
delinquent  for  such  taxes,  and  sold  therefor 
by  the  sheriff  on  the  24th  day  of  November, 
1885,  at  which  sale  Brown  became  the  pur- 
chaser at  the  price  of  $11.82;  that  he  had  the 
land  surveyed  and  reported  according  to  law; 
that  it  was  found  to  contain  74%  acres  by 
actual  survey,  and  the  clerk  of  the  county 
court  made  him  a  deed  therefor,  which  need 
not  be  set  out,  for  It  is  in  the  form  prescribed 
by  the  statute  (see  section  19,  c.  31);  that  the 
34  acres  of  Elizabeth  Cunningham  was  a 
part  thereof;  that  it  was  not  charged  on  the 
land  books  In  her  name  for  the  year  1883, 
and  she  bad  paid  no  taxes  thereon  for  that 
year.  On  the  other  hand,  it  is  claimed  that 
there  can  be  no  valid  sale  where  there  has 
been  an  Illegal  assessment;  that  the  assess- 
ment for  taxation  is  a  part  of  the  proceed- 
ings of  record  on  which  the  deed  Is  founded, 
and  therefore  is  an  irregularity  which  may 
appear  on  the  face  of  the  proceedings  of 
record  In  the  ofBce  of  the  clerk  of  the  county 
court,  and  was  of  such  a  character  as  would 
mislead  a  man  of  ordinary  business  capacity, 
and  was  of  such  a  character  as  would  be 
calculated  to  prevent  the  owner  from  redeem- 
ing his  land;  that  such  gross  irregularity  thus 
appears  In  this  ca8e,and  that  the  court  should 
therefore  conclusively  presume  that  the  owner 
was  thereby  prejudiced,  and  his  rights  materi- 
ally affected  (see  McCalllster  v.  Cottrille,  24 
W.  Va.  173;  Williamson  v.  Russell,  18  W. 
Va.  612);  and  in  any  event  that  she  had  no 
notice— was  not  warned  In  any  way — of  this 
quasi  judicial  proceeding  agalnett  her. 

On  the  questions  here  Involved  of  Illegal, 
Invalid  assessment  of  the  34  acres  under  the 
form  and  by  the  description  of  65  acres  In 
the  name  of  John  Cunningham,  a  former 
owner,  and  the  want  of  notice  or  warning  of 
any  kind,  actually  or  infereutially  brought 
home  or  fairly  to  be  Imputed  in  any  way,  of 
the  proceedings  against  her  or  her  land  for 
delinquency  In  not  paying  the  taxes  for  the 
year  1883,  we  need  not  stop  to  consider  the 
distinguishing  mark  of  land  as  property  and 
the  Inherent  differences  between  it  as  a 
thing  owned  and  personal  property,  nor  of 
the  peculiar  relation  which  the  state  holds 
to  It  on  account  of  its  Indestructibility,  and 
the  necessity  of  Its  political  control  absolute 
as  a  prerequisite  standing  gn^ound  essential 
to  the  very  existence  of  the  state,  nor  of  the 
doctrine  of  tenure,  whether  the  state  has  re- 
tained or  only  resumes  some  ultimate  right 
of  ownership.  See  2  Bl.  Com.  (Hammond's 
Ed.)  notes  to  chapter  2,  p.  40.  It  Is  enough 
to  say  on  this  head  that  every  state  must, 
for  its  own  existence  as  such  state,  have  a 
territory  of  land,  and  be  In  that  sense,  as  far 
as  necessary,  the  lord  paramount  Here  the 
state  takes  to  herself  all  the  lands  of  which 
any  person  shall  die  seised  of  an  Inheritance, 
Intestate,  and  without  any  known  heir;  but 
she  does  it  by  an  Inquest  of  the  necessary 
facts,  careful  of  the  rights  of  all,  and  in  its 
forms  and  methods  of  procedure  strictly  Ju- 
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dlclal.  See  Code,  c  69.  She  exercises  the 
right  of  eminent  domain,  but  does  It  only  for 
a  special  purpose,  and  for  a  public  use,  and 
by  a  Judicial  proceeding,  of  which  she  makes 
sure  the  owner  shall  have  notice,  and  that  It 
shall  not  be  taken  or  damaged  for  any  other 
use,  or  In  any  other  way,  or  without  just  com- 
pensation. See  Const  art.  3,  8  9,  and  Code, 
c.  42,  etc  Taxation  in  some  form  Is  the 
llfeblood  of  the  state,  and  as  necessary  to 
political  existence  as  Is  a  ^lace  to  stand  on. 
The  land  Is  always  present,  and  cannot  es- 
cape this  constant  burden.  The  assessment 
of  land  for  taxation  is  Judicial  In  effect.  If  not 
In  form,  and  Is  subject  to  the  general  rule 
that  the  proceedings  shall  not  be  ex  parte, 
nor  without  due  warning  to  all  concerned; 
and  under  our  constitution  the  legislature 
can  no  more  make  an  assessment  under 
which  property  may  be  taken  and  sold  with- 
out notice  than  it  could  render  a  decree  that 
might  be  attended  with  the  same  result 
No  man's  property  shall  be  taken  without 
due  process  of  law  of  some  kind,  which  In- 
cludes notice  In  some  way.  This  principle 
has  been  embodied  in  our  written  constitu- 
tions for  wellnlgb  700  years  (see  Great  Char- 
ter 1215;  BlU  of  Bights,  Const  1776^  {  8; 
Const  U.  S.  Amend,  art  5;  Const  W.  Va. 
art  8,  (  10);  and  so  it  has  been  construed 
by  the  courts.  There  must  be  such  a  notice, 
ao' given  as  that  the  owner  may  have  an  op- 
portunity to  be  heard  before  his  land  is  tak- 
en. Here  there  was  no  notice  of  any  kind, 
or  in  any  form,  direct  or  indirect,  general  or 
ipeclal,  actual  or  constructive.  If  the  65 
acres  had  been  bought  in  by  the  state,  and 
had  gone  on  to  the  proceeding  by  the  com- 
missioner of  school  lands,  then  it  would  have 
become  a  regular,  formal,  Judicial  proceed- 
ing, an  Inquest  of  office  against  the  land  it- 
self, in  the  name  of  the  state,  making  the 
former  owner,  or  the  one  in  whose  name  It 
was  charged  on  the  land  books,  and  all  per- 
sons claiming  title  to  or  an  interest  in  any 
such  lands,  parties  to  the  suit  Chapter  105 
of  the  Code,  as  amended  and  re-enacted  by 
chapter  24,  Acts  1893,  p.  57.  The  legislature 
may  declare  that  land  or  chattels  shall  be 
taxed,  and  according  to  what  rate  within  the 
constitutional  limits,  and  no  power  short  of 
the  popular  will  can  reverse  the  decree;  but, 
if  they  go  farther,  and  charge  individuals  or 
classes  without  providing  some  proper  means 
of  ascertaining  whether  they  are  in  fact  lia- 
ble, the  attempt  will  contravene  the  principle 
that  no  man,  etc.,  and  may  be  frustrated  by 
the  Judiciary.  1  Hare,  Am.  Const  Law,  p. 
812.  But  here  also  the  constitution  keeps  up 
the  distinction  between  property  real  and 
personal  by  requiring  taxation  on  all  proper- 
ty of  any  kind  in  proportion  to  Its  value,  and 
that  such  taxation  shall  be  equal  and  uni- 
form throughout  the  state.  The  legislature 
must,  in  compliance  with  the  constitution, 
levy  or  impose  the  tax  declaring  that  proper- 
ty, both  real  and  personal,  shall  be  taxed; 
but  the  property  subject  to  the  tax,  and  th9 


value  thereof,  must  be  ascertained  by  some 
quasi  Judicial  or  administrative  proceeding 
directed  by  law;  and  the  proceeding  to  en- 
force payment  must  also  be  at  least  so  far 
Judicial  as  not  to  deprive  the  owner  of  bis 
property  without  due  process  of  law,— a  guar- 
anty of  our  constitution  that  runs  back  con- 
tinuously to  the  Great  Charter.  The  assess- 
ment of  land  for  taxation  Is  Judicial  In  ef- 
fect and  quasi  Judicial  in  form,  and  is  subject 
to  the  general  rule  which  requires  notice, 
some  warning  adapted  to  the  nature  of  the 
proceeding.  Where  the  land  has  been  sold 
for  taxes,  bought  in  by  the  state,  and  has  be- 
come irredeemable,  the  constitution  itself  re- 
quires that  any  proceeding  against  It,  based 
on  that  supposition,  shall  be  Judicial  in  the 
proper  sense  (see  article  18  of  the  constitu- 
tion); and  the  present  statute,  made  to  en- 
force and  carry  it  into  effect  requires  an  ln> 
quest  to  be  made  in  a  regular  suit  in  equity 
in  the  name  of  the  state,  not  only  against 
the  land  itself,  but  also  inter  partes  against 
all  pwsons  claiming  title  or  Interest  In  the 
lands,  who  are  to  be  made  defendants,  and 
designated  and  proceeded  against  by  name 
as  far  as  known.  See  chapter  105  of  Code 
as  amended  and  re-enacted  by  chapter  24, 
Acts  1893,  p.  57.  So,  also,  chapter  31  of  the 
Code,  under  which  the  proceeding  here  com- 
plained of  was  had,  says,  inferentially  at 
least,  in  the  first  section,  that  the  sale  to 
l>e  made  by  the  sheriff  is  to  enforce  a  lien  for 
taxes  assessed;  and,  as  far  as  his  proceed- 
ing is  concerned,  he  is  not  authorized  to  pro- 
ceed against  or  sell  any  other  land,  no  mat- 
ter what  the  clerk's  deed  may  be  supposed 
to  pass.  (To  be  considered  further  on.)  In 
these  proceedings  to  ascertain  delinquency 
and  enforce  payment  by  sale  to  be  made  by 
the  sheriff  the  appropriate  notice  is  required. 
Notice  is  of  the  essence  of  things  required  to 
l>e  done.  Bex  v.  Loxdale,  1  Burroughs,  447; 
Doughty  V.  Hope,  3  Denlo,  597;  1  Blackw. 
Tax  Titles  (5th  Ed.  by  Parsons)  {  397.  And 
it  is  a  fundamental  rule  that  in  all  Judicial  or 
quasi  Judicial  proceedings  affecting  the  rights 
of  the  citizen  he  shall  have  notice,  and  an 
opportunity  of  a  hearing,  l)efore  the  rendi- 
tion of  any  Judgment  decree,  or  order 
against  blm.  In  other  words,  he  must  be 
warned,  and  have  his  day  in  court  So  strict 
is  the  rule  that  where  a  proceeding  of  a  Judi- 
cial nature  is  authorized,  and  the  statute  is 
silent  aa  to  notice,  the  adjudication  will  be 
void  unless  notice  is  given  to  the  party  in 
Interest  The  common  law,  "the  Just  spirit 
of  ail  laws,"  and  the  plainest  principles  ot 
reason  and  justice,  forbid  the  taking  of  Judi- 
cial steps  against  a  parson  without  notice  to 
him,  and  the  opportunity  to  be  present  and 
be  heard.  Therefore  a  statute  will  not  be 
interpreted,  unless  its  words  be  specific,  re- 
quiring it  to  authorize  Judicial  proceedings 
without  notice  to  the  party  to  be  affected  by 
them.  See  Bish.  Writ  Laws.  (  141,  and 
Lasere  v.  Bochereau,  17  Wall.  437,  438,  and 
other  cases  cited.    Hence  the  statute  in  qae» 
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tlon  muat  be  so  constmed.  as  far  as  it  wlU 
admit  of  It,  80  as  not  to  bring  it  into  con- 
flict wltti  this  principle  of  natnral  Jnatice, 
embodied  in  our  fundamental  law;  and  so 
far  as  it  will  not  admit  of  such  constniction 
it  must  be  held  to  be  Quallfled  and  Inopera- 
tiye  so  far  as  overridden  by  anch  bigber  law. 
In  this  state  onr  system  of  granting  lands 
and  enforcing  the  payment  of  taxes  lias  call- 
ed into  being  in  unusual  numbers  adverse 
claims  and  conflicting  rights  to  the  same 
land.  This  fact  Is  recognized  in  our  scheme 
of  taxation,  and  each  bona  fide  claimant  is 
permitted  to  enter  the  land  for  taxation  in 
his  own  name  for  the  purpose  of  paying  the 
same;  and  the  payment  by  his  adyersarr 
will  not  inure  to  Ms  benefit,  and  save  his 
land  from  the  efCect  of  delinquency  or  for- 
feiture. So  each  freehold  owner  or  claim- 
ant has  his  claim  entered  for  taxation, 
whether  good  or  bad,  that  Is  as  yet  unde- 
termined; and  it  is  the  Uen  on  such  real  es- 
tate, to  the  extent  of  his  title,  in  the  sense 
at  his  right,  and  nothing  more,  that  the  state 
proceeds  against  and  sells  through  the  sher- 
iff for  delinquency  under  chapter  31,  and  all 
the  steps  in  such  proceeding  are  based  on 
the  enforcement  of  tlie  lien  to  that  extent; 
and,  thus  regarded  and  by  this  method,  she 
does  not  proceed  against  the  land  Itself,  re- 
gardless of  who  the  true  owner  may  be.  Up- 
on this  distinction  the  decision  of  tills  case 
tnms,  for,  with  an  eye  to  It,  section  25  of 
chapter  81  must  be  Interpreted,  constraed, 
and  applied  to  the  facta  as  they  appear,  in 
the  exercise  of  all  the  inherent  functions  of 
Judicial  power,  which  no  statute  can  dis- 
Itense  with  or  take  away.  With  this  plain 
meaning  of  the  law  as  a  whole  in  view,  we 
are  not  so  likely  to  go  astray,  for  the  one 
qnestlon  is,  were  the  34  acres  of  Blliabetb 
Cunningham  legally  assessed  as  her  land 
on  the  land  books  in  the  year  1883  as  an  un- 
dlstingnlshed  part  of  the  66  acres  charged  in 
the  name  of  her  vendor,  John  Cunningham, 
and  were  the  taxes  for  that  year  on  the  34 
acres  never  properly  paid,  and  had  she  notice 
tn  any  fair  way  that  the  proceedings  bad  were 
proceedings  against  her  as  owner  of  the  34 
acres?  For  unless  the  34-acre  tract  was 
thus  legally  assessed  against  her,  the  con- 
ceded freehold  owner,  there  could  be,  under 
this  proceeding,  no  lien  against  her  land  for 
the  taxes  of  that  year,  and,  there  being  none, 
the  sheriff  could  enforce  none  by  his  sale, 
for  it  was  not  the  object  of  this  proceeding, 
aa  we  have  seen,  to  enforce  any  forfeiture, 
indpient  or  complete,  resulting  from  omis- 
sion, or  to  give  the  sheriff  power  to  sell  any 
other  title  derived  from  any  other  source 
than  the  one  listed  and  assessed.  We  may 
be  sure  this  is  so,  because  the  legislature  has 
no  power  by  this  proceeding  to  transfer  her 
tltie  to  the  purchaser  in  any  other  way.  It 
cannot,  without  some  notice  or  proceeding 
in  the  nature  of  an  inquest,  declare  her  land 
forfeited  for  omission,  nonpayment,  or  for 
aox  other  cause;  and,  if  it  could,  it  cannot 


in  this  mode  pass  her  title  to  another,  for 
the  constitution  stands  in  the  way.  Article 
13,  if  not  section  10  of  artlde  3.  See  Blackw. 
Tax  Titles  (2d  Ed.)  {  106  et  seq.,  and  notes; 
Id.  H  182,  89,  90;  Jones  v.  Dils,  18  W.  Va. 
769,  764;  Bradley  v.  Ewart,  Id.  598;  1 
BUckw.  Tax  Titles  (Qth  Bd.)  t  397. 

Then  the  question  arises,  was  her  land  le- 
gally assessed  as  against  her  for  the  year 
1883,  as  a  part  of  the  66  acres  Charged  In  the 
name  of  John  Cunningham?  We  cannot  say 
that  the  assessment  against  John  Cunning- 
ham was  to  all  intents  and  for  all  purposes 
Illegal,  for  he  may  tu  some  way  and  for 
some  cause— even  a  good  and  valid  one- 
have  claimed  It  adversely  to  his  vendee,  and, 
if  so,  and  the  other  requirements  were  com- 
plied witti,  it  was  proi>er,  and  he  had  the 
right,  to  put  it  on  In  his  own  name.  But  if 
this  is  the  way  it  came  on  the  books,  then, 
for  the  reasons  already  given,  the  legislature 
did  not  Intend  that  her  adverse  title  to  the 
84  acres  should  pass  by  the  sheritTs  sale 
and  clerk's  tax  deed  nnder  any  circum- 
stances, for  the  plain  reason  in  her  case  the 
state  did  not  have  it  to  confer  upon  another, 
and,  if  it  had  It  by  forfeiture,  it  could  not  be 
passed  to  another  in  that  way  as  against 
any  private  right  Nor  is  such  the  meaning 
of  the  statute,  properly  Interpreted  and  con- 
strued. If  put  on  as  in  privity  with  or  in 
any  way  representing  the  ownership  of  Eliz- 
abeth Cunningham,  the  vendee,  then  It  was 
Illegally  and  Improperly  entered  and  assessed 
as  to  her  In  that  name  and  In  that  form, 
without  her  knowledge  or  fault  In  any  way, 
as  affUrmatlvely  appears  by  the  records  of  the 
clerk's  ofllce,  Including  the  proceedings  here 
complained  of;  an  illegality  worse  than  a 
mere  irregularity,— something  that  would  mis- 
lead her  to  her  prejudice,  and  mislead  any 
man  of  ordinary  business  capacity,  not  only 
as  to  what  portion  of  her  real  estate  was 
sold,  or  for  what  year  or  years,  or  the  name 
of  the  purchaser,  but  in  a  transaction  thus 
obscured,  conceal  from  her  effectually  the  fact 
that  her  34  acres  had  been  sold  at  all,  for  any 
year,  or  to  any  person,  and  of  course  cal- 
culated to  prevent  her  ftom  redeeming  her 
land.  See  McCalUster  v.  Cottiille,  24  W.  Va 
173.  Therefore  I  do  not  regard  this  as  the 
Irregularity  mentioned  In  the  statute,  but 
as  an  illegal  assessment,  made  without  her 
knowledge  or  consent,  in  another  name,  and 
with  a  different  description;  for  the  quanti- 
ty in  this  case  was  the  best  and  only  distinc- 
tive item  of  description.  Therefore  no  Hen, 
and  no  valid  sale,  but  an  invalid  one,  made 
without  assessment,  without  notice,  or  any 
other  step  to  give  the  administrative  officers 
of  the  law  Jurisdiction  in  a  proceeding  with 
nothing  to  stand  on  but  the  naked  statute 
to  that  extent  everywhere  strlctiy  construed, 
and  every  material  requirement  held  to  be 
Indispensable  to  the  validity  of  the  sale. 
The  statute,  properly  read  in  connection  with 
all  other  laws  on  the  same  subject,  .does 
not  require— would  not  tolerate— a  Judgment 
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90  unnecesaarlly  hardL  But  when  we  come 
to  look  at  the  facts  tbe  state  had  this  tiact 
of  34  acres  on  her  land  books  charged  In 
the  name  of  the  owner;  was  dealing  with  It 
all  the  time  as  a  subject  of  taxation  with 
which  Elizabeth  Cunningham  was  in  her 
own  name  assessed;  and  the  taxes  were 
paid,— all  paid,  as  far  as  we  can  tell;  pre- 
BtunptiTely  paid,— for  It  was  never  returned 
delinquent  in  her  name.  Lewis  t.  Disher, 
25  Wis.  441.  It  was  the  da^  of  the  law  of- 
ficers, both  assessor  and  derk,  to  make  out 
the  proper  assessment  against  her  for  the 
omitted  year,  1883,  with  its  Interest,  as  wdl 
as  the  years  1882,  1884,  1885,  and  1886,  and 
phe  paid  all  that  was  charged  against  her. 
See  Gould  v.  Sullivan  (Wis.)  54  N.  W.  1013, 
20  K  B.  A.  487,  and  notes;  liumber  Oo.  y. 
WellB,  167  Pa.  St  6,  27  AtL  408.  And  wheth- 
«r  she  paid  it  or  not,  the  state  was  in  1884 
dealing  with  her,  and  with  her  land  as  a 
tract  whldi  had  been  improperly  dropped 
from  tile  land  books  In  her  name  in  the  year 
1883,  restored  it  at  the  earilest  opportunity, 
Tix.  1884,  and  the  tax  for  1883,  if  in  fact 
not  paid  by  being  charged  in  the  lost  tax 
ticket  of  1885,  or  accounted  for  by  the  sher- 
IfF  as  extended  on  his  book  but  not  made 
out  by  him  in  the  ticket  for  1884,  is  stiU 
dealing  with  her  or  her  estate  in  regard  to 
It,  whether  successfully  or  unsuccessfully  it 
does  not  concern  us  to  inquire.  As  to  the 
duty  of  derk  and  assessor  in  regard  to  the 
taxes  for  the  year  1883,  see  Code,  c.  29,  f i  9, 
10;  and  Id.  c.  31,  i  51.  There  was  nothing 
to  put  her  on  inquiry,  to  make  it  her  duty 
to  inQOlre  into  the  fact  of  assessment  against 
a  tract  of  65  acres  charged  in  the  name  of 
John  Cunningham,  or  to  pay  such  taxes,  or 
to  Inquire  into  or  take  notice  of  any  quasi 
Judicial  proceeding  against  the  65-acre  tract 
for  the  nonpayment  of  such  taxes  and  the 
enforcement  of  collection  by  the  sherilTs 
■ale.  The  officers  of  the  law  have  duties  to 
perform  as  well  as  the  owner.  It  was  their 
fault  that  the  tract  of  34  acres  was  omitted 
from  the  land  books  in  tba  year  1883,  and 
(bis  the  owner  had  corrected  at  the  first  op- 
portunity thereafter.  It  was  the  duty  of 
both  the  derk  and  assessor  to  diarge  the 
land  with  the  tax  for  the  omitted  year  1883, 
with  Its  interest  Such  was  the  officers'  duty, 
and  the  owner  had  a  right  to  suppose  that 
it  had  been  done.  She  paid  all  that  was 
demanded  of  her,  all  that  stood  charged 
against  her  land.  Two  such  mistakes  on  the 
part  of  the  officers  of  the  law,  with  which 
the  purchaser  had  nothing  to  do,  but  made 
without  her  fault  would  oC  themselves  be 
sufficient  to  set  aside  the  sale  for  the  taxes 
of  1883;  for,  if  not  corrected  so  as  to  pre- 
vent the  loss  of  her  land,  they  would  be  car- 
rying with  them  all  the  numerous  conse- 
quences of  a  fraudulent  misrepresentation, 
which  a  court  of  equity  would  not  permit 
See  Slater  ▼.  MaxweU,  6  Waa  268,  277,  dt- 
ing  Dudley  r.  Little,  2  Ham.  604;  Yancey  t. 
Hopkins,  1  Momt.  419;   Rowland  r.  Doty, 


Har.  (Mich.)  3;  Bacon  r.  Conn,  1  Smedes  A 
M.Ch.84S;  LefTerts  v.  Board,  21  Wis.  G88; 
Oould  y.  Sullivan,  84  "V^.  660,  54  N.  W. 
1013;  Blackw.  Tax  Tittes,  f  162;  Gooley, 
Tax'n,p.387;  Lumbw  Co.  t.  Wells,  157  Pa. 
St  5,  27  AtL  408.  Again,  if  this  mistake  was 
made  by  the  commissioner  of  reassessment, 
acting  under  chapter  32  of  Acts  of  1882  (see 
Acts,  p.  44),  then  no  doubt  he  made  it  be- 
cause the  language  of  these  deeds  from  John 
Cunningham  led  him  to  believe  that  the  re- 
spective grantees  did  not  thereby  take  and 
hold  their  parts  in  severalty,  within  the 
meaning  of  the  law,  which  then  authorized 
several  assessments;  so  he,  fOr  that  reason, 
put  It  back  on  the  land  book  as  an  undivided 
tract  of  66  acres,  in  the  name  of  John  Cun- 
ningham, the  common  grantor.  If  that  view 
be  taken,  then,  to  avoid  injustice,  Elizabeth 
Cunningham  and  appellant  must  be  regard- 
ed for  that  occasion  and  thought  aboat  lo 
that  manner  as  co-owners,  with  the  duty  of 
each  to  pay  if  such  was  the  duty  of  either; 
and  if,  under  the  drcumstances,  It  was  not 
her  duty  to  pay  on  her  34  acres  in  that  name, 
then  the  sale  could  in  no  wise  affect  her; 
if  it  was  her  duty,  then  we  may  also  regard 
ft  as  the  duty  of  her  quasi  co-owner,  and  he 
could  not  buy  to  her  Injury.  See  Battin  v. 
Woods,  27  W.  Va.  58;  Cooley,  Tax'n,  846; 
2  Desty,  Tax'n,  936;  Blackw.  Tax  TlUes,  206, 
282;  25  Am.  &  Eng.  Enc.  706;  Blake  v. 
Howe,  1  Alkens,  306;  Brundred  v.  Eghart, 
158  Pa.  St  552,  28  A.tL  142.  If  the  tract  of 
65  acres  was  entered  on  the  land  book  in 
the  name  of  John  Cunningham  as  on  adverse 
claim,— but  I  do  not  regard  ftuA  as  a  correct 
view,— then  the  34-acre  tract  was  not  pro- 
ceeded against  and  not  sold,  and  the  pend- 
ing quasi  Judicial  proceeding  did  not  affect 
her,  the  adverse  dalmant  If  her  34  acres 
was  thus  entered  as  a  part  of  the  66  acres 
because  not  sufficiently  severed  to  be  sepa- 
rately assessed,— nor  do  I  think  this  the  cor- 
rect view,— then  her  co-owner  oould  not  buy 
to  the  prejudice  of  her  rights.  If,  however, 
it  was  done  by  the  fault  of  the  commissioner 
of  reassessment  without  the  knowledge  or 
fault  of  Elizabeth  Cunnlnj^m,  and  this  Is 
the  case  as  made  by  the  bill,  and  accepted 
as  true  by  the  demurrer,  then  there  was 
against  her  no  legal  assessment  of  her  tract 
of  84  acres  for  the  year  1883,  and  therefore 
no  lien;  nor  was  there  any  notice  or  warn- 
ing to  her,  such  as  the  statute  requires,  of 
the  sale  and  proceedings  on  which  the  sale 
was  based,  and  it  is  not  the  purpose  of  the 
statute,  properly  construed,  to  dispense  with 
such  elemental  requirements,  or  to  impart 
to  the  deed  of  the  clerk  the  efficacy  to  pass 
her  title  to  the  purchaser  without  them;  for 
the  state  had  nothing  to  give,  and.  If  she 
had  had  anything  as  the  result  of  omission 
from  land  books,  she  could  not  transfer  it 
in  that  way  to  the  prejudice  of  any  private 
right 

For  the  reasonis  already  given,  It  is  seen 
tiukt  we  do  not  regain  it  «s  a  case  necessarily 
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InvoMng  the  right  to  redeem,  and  therefore 
do  not  regard  It  as  necessary  to  discuss  the 
Bufflclency  In  amount  and  legality  of  the 
mode  of  the  tender  of  $15  alleged  In  the  bill. 
We  ar»  of  opinion  that  the  title  of  Mrs. 
Elizabeth  Cunningham  to  the  tract  of  84 
acres  or  20  acres,  whateyer  the  true  quantity 
may  be,  did  not  pass  to  the  purchaser  by 
▼Irtue  of  the  tax  sale  and  tax  deed  complain- 
ed of,  but  that  tbe  tax  deed  constitutes  a 
doud  upon  the  title  of  the  plaintiffs,  as  her 
heirs,  which  they  hare  a  right  to  have  re- 
moved. The  decree  complained  of  Is  re- 
versed, the  demurrer  overruled,  and  the 
cause  remanded  for  a  rule  to  answer,  and 
further  proceedings. 


(US  N.  0.  658) 

LINDSBT  et  al.  v.  FIRST  NAT.  BANK  OF 
ASHEVILLB. 

{Snprem*  Cionrt  of  North  CaroUnm.     Dec  27, 
1804.) 

KlOBM  OV  TBVAKT— OBSTBUCnOIt  OV  LlOHT— 
BSVIIW  OK  Appbai. 

1.  One  who  leases  rooms  in  a  building  is 
not  entitled  to  damages  from  an  adjoining  land- 
owner because  the  Tatter  builds  so  as  to  shut 
off  the  lessee's  light  on  the  side  of  the  leased 
premises. 

2.  Where  in  no  aspect  of  the  case  plaintiff 
la  entitied  to  recover,  errors  on  the  trial  will 
not  be  reviewed  on  appeal. 

Appeal  from  superior  court.  Buncombe 
county;  Armfield.  Judgei 

Action  by  Llndsey  &  Brown  against  the 
First  National  Bank  of  AshevUle.  There 
was  a  judgment  for  defendant,  and  plain- 
tiffs appeal    AfOrmed. 

Chaa.  A  Mowe,  toe  appellants.  M.  BL  Gar- 
ter, for  appellee^ 

AVERT,  J.  The  plaintiffs,  who  were  the 
lessees  for  a  term  of  years  of  the  second 
atory  of  a  certain  brick  building  In  the  city 
'Of  Aahevllle,  contended  that  the  boundary 
-of  the  lot  on  which  said  building  was  situ- 
ated ran  parallel  with  its  southern  wall,  and 
18  Inches  from  It;  while  the  defendant, 
claiming  that  the  line  ran  with  that  wall, 
had  erected  another  structure  upon  the  dls- 
4>uted  ground,  so  as  to  shut  off  the  light  from 
the  apartmoits  occupied  by  plaintiffs,  and 
render  tbem  unfit  for  further  use  In  taking 
photographs.  The  court  Instructed  the  Jury 
tbat  In  no  view  of  the  evidence  were  the 
plaintiffs  entitied  to  recover.  The  easement 
of  light  and  air  cannot  be  acquired,  accord- 
ing to  the  general  current  and  weight  of  au- 
thority In  this  country,  even  by  prescription 
(6  Am.  &  Eng.  Enc.  Law,  152),  and  of  course 
no  right  to  object  to  the  obstruction  of  one's 
windows  by  a  wall  erected  on  the  land  of  an 
adjacent  owner  can  be  said  to  exist  Inde- 
pendently of  the  English,  doctrine.  Whether 
the  plaintUfa  leased  the  second  story  room 


for  the  purpose  of  taking  pbatographs  there- 
in, or  with  some  other  object  In  view,  they 
contracted  in  terms  only  for  the  use  of  the 
apartments  occupied  by  them,  and  not  for 
unobstructed  light,  passing  through  a  certain 
window  or  windows,  in  addition.  They 
might  maintain  an  action  for  any  trespass 
upon  the  premises  rented  by  them.  But  con- 
ceding that  their  lessors  were  the  owners  of 
tbe  18  Inches  of  land  Just  outside  the  wall, 
—which  was  In  dispute,— It  was  not  contend- 
ed that  they  had  entered  Into  any  stipula- 
tions, so  far  as  we  can  ascertain  from  tbe 
testimony,  that  the  lease  of  the  plaintiffs 
should  extend  beyond  the  wall.  Conse- 
quently, the  lessors  could  have  purchased 
the  land  of  the  coterminous  proprietor,  and 
have  erected  a  structure,  one  wall  of  which 
would  have  shut  out  the  light  from  tbe  win- 
dows of  the  demised  premises,  without  sub- 
jecting themselves  to  liability  on  an  action 
of  trespass  brought  by  their  tenants.  They 
could  have  conveyed  to  another  this  narrow 
strip  of  land,  and  have  vested  their  grantee 
with  the  same  power;  their  lessee  having  ac- 
quired. In  the  absence  of  special  stipnlaUona, 
no  right,  titie,  or  interest  In  it  Whether 
tbe  lessors  allowed  the  adjacent  owner  to 
build  a  wall  upon  it  under  a  verbal  license, 
or  left  him  unmolested,  when  he  built  with- 
out either  license  or  titie,  the  lessees  had< 
no  remedy  against  the  latter  In  any  event, 
and  could  maintain  an  action  against  tbe 
former  only  by  showing  a  breach  of  some 
special  contract  in  reference  to  the  lights. 
So  that  It  was  not  material.  In  so  far  as  It 
concerned  or  affected  their  rights,  whether 
the  defendants  were  building  under  a  parol 
license,  or  held  the  disputed  land  under  a 
sufficient  deed  from  their  lessors.  Had  tha 
lessors  been  adversary  parties  In  the  litiga- 
tion Involving  the  titie.  It  would  neverthe- 
less have  been  left  at  their  option  to  deter< 
mine  whether  they  would  avail  themselvea. 
In  one  of  the  modes  pointed  oat  by  the  law, 
of  the  benefit  of  the  statute  of  frauda  No 
right,  titie,  or  Interest  In  the  locus  in  quo 
having  passed  by  the  demise  to  the  plains 
tiffs,  they  were  in  no  sense  In  privity  with 
their  lessors  as  to  It 

We  concur  with  the  Judge  below  In  the 
opinion  that  In  no  aspect  of  the  testimony 
did  the  plaintiffs  show  any  prima  facie  right 
to  recover  In  the  action.  It  was  therefore 
immaterial,  when  the  plaintiffs  failed  to  show 
a  cause  of  action.  In  the  most  favorable  view 
of  tbe  evidence,  whether  the  defendant  was 
allowed  to  bring  out  incompetoit  testimony. 
We  d«  not  deem  it  necessary,  therefore,  to 
notice  seriatim  the  objections  and  exceptions 
as  to  testimony  admitted  or  refused,  unless 
the  testimony  offered  would  have  established 
tke  plaintiffs'  prima  facie  right  to  recover,, 
or  that  admitted  would  have  destroyed  such 
prima  fade  right  The  Judgment  must  be 
affirmed. 
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STATE  T.  McDANIBL  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  27, 

18M.) 

HomoiDa— Chabqb  to  tbb  Jqrt  —  Ixtozioatiov 
AS  ±  Dbfkxbb. 

1.  On  a  trial  for  mnrder,  a  charge  that  de- 
fendants' "liyes  and  deaths  are  In  your  hands" 
is  withont  error. 

2.  It  appeared  that,  on  the  ni^ht  of  the 
homicide,  defendant  declared  that,  if  deceased 
went  home  with  H.,  he  would  kill  him;  that, 
in  company  with  another,  he  went  to  the  house 
where  deceased  was,  drew  his  pistol,  and  in- 
ft>rmed  H.  he  would  kill  deceased  as  soon  as 
he  opened  the  door;  and  that  on  another's 
opening  the  door,  defendant  shot  deceased 
twice.  Hdd,  that  a  charge  that  defendant  was 
guilty  of  murder  either  in  the  first  or  second 
oegnee,  or  innocent,  was  not  erroneous. 

3.  The  fact  that  defendant  was  intoxicated 
at  the  time  the  crime  was  committed  is  no  jus- 
tiScation  therefor,  if  his  mind  was  still  suffi- 
ciently clear  to  plan  a  formed  design  to  kill, 
in  consequence  of  which  he  deliberated  and 
premeditated  upon  the  killing. 

Appeal  from  criminal  court,  Boncombe 
eounly;  Jones,  Judge. 

Billy  McDanlel  and  one  Webb  were  oon- 
▼Icted  of  mariee,  in  the  first  degree,  and  de- 
fendant McDanlel  appeals.    Affirmed. 

This  was  a  criminal  action  for  murder, 
tried  before  his  honor,  Thomas  A.  Jones, 
Judge,  at  tbe  October  term,  1894,  of  the 
criminal  court  of  Buncombe  county,  and  a 
Jury;  asd  the  following  are  the  defendant 
Billy  McDaniel's  exceptions  to  his  honor's 
charge  to  tbe  jury:  "(1)  His  honor  charged 
the  jury,  among  other  things,  as  follows: 
The  question  of  their  lives  and  deaths  are  in 
your  hands..  Tou  must  act  honestly,  consci- 
entiously, and  fearlessly.'  To  which  Billy 
McDanlel  excepted.  (2)  His  honor  charged 
ttM  jury,  among  other  things,  as  follows:  'As, 
In  my  opinion,  there  are  no  facts  in  this  case 
from  which  you  can  infer  that  the  killing 
was  excusable,  justifiable,  accidental,  or 
manslaughter,  I  shall  not  define  the  law  In 
regard  to  said  offenses,  or  give  you  the  defini- 
tions. So,  according  as  you  shall  find  the 
facts  to  be,  the  prisoners  are  either  guilty  of 
murder  in  the  first  degree,  mnrder  in  tbe  sec- 
ond degree,  m  not  guilty.'  To  which  the  de- 
fendant Billy  McDanlel  excepted.  (8)  His 
honor  charged  the  jury  as  follows:  'A  man 
may  be  Intoxicated,  and  still  have  mind 
enough  to  plan,  deliberate,  and  premeditate. 
If  the  intention  to  kill  la  deliberately  formed, 
—is  premeditated,— thai  the  mere  fact  that 
the  defendant  was  drunk  will  not  make  the 
crime  murder  In  the  second  degree.'  To 
which  tbe  defendant  Billy  McDanlel  except- 
ed. (4)  His  honor  charged  the  jury  as  fol- 
lows: The  court  charges  you  that  If  any  of 
tbe  evidence  Is  sufficient  to  raise  In  your 
minds  a  reasonable  doubt  as  to  whether  the 
defendant  Billy  McDanlel  formed  a  deliber- 
ate, premeditated  design  to  kill  the  deceased, 
tb<ni  it  Is  your  duty  to  give  him  the  benefit 
at  inch  reasonable  doubt,  and  he  cannot  be 
eonvlcted  of  murder  In  the  first  degree,  but 
Mily  in  the  second  degree,  and  your  verdict 


should  so  be.'  To  which  the  defendant  Billy 
McDanlel  excepted.  -(5)  His  honor  charged 
the  Jury  as  follows;  'If,  notwithstanding  the 
fact  that  you  may  l>elleve  that  tbe  defendant 
was  intoxicated,  you  are  satisfied  beyond  a 
reasonable  doubt  that  he  had  mind  sufficient 
to  plan  a  formed  design  to  kill  the  deceased; 
that  he  deliberated  and  premeditated  upon 
the  killing  In  consequence  of  his  formed  de- 
sign, deliberation,  and  premeditation,— then 
the  fact  of  the  Intoxication  of  the  defendant 
would  not  even  then  Justify  him,  but  your 
verdict  should  be,  "Murder  in  the  first  de- 
gree." '  To  which  the  defendant  Billy  Mc- 
Danlel excepted." 

The  Attorney  Graeral,  for  the  State. 

SHEPHERD,  C.  J.  Both  of  the  prisoners 
were  convicted  of  murder  in  the  first  de- 
gree, but  as  no  exceptions  were  taken  or  er- 
rors assigned  by  the  prisoner  Webb,  and  no 
error  appearing  on  Qie  face  of  the  record, 
the  Judgment  below  must,  as  a  matter  of 
course,  be  affirmed  as  to  him.  We  need, 
therefore,  only  consider  tbe  exceptions  of  the 
prisoner  McDanlel. 

1.  His  honor,  among  other  things,  charged 
the  jury  that:  "The  question  of  their  [tbe 
prisoners']  lives  and  deaths  are  in  your 
hands.  Xou  must  act  honestly,  conscien- 
tiously, and  fearlessly."  We  are  at  a  loss 
to  understand  how  these  remarks  could  have 
prejudiced  the  prisoners,  as  they  declare  a 
standard  of  duty  which  every  person  on  trial 
Is  Interested  In  having  Impressed  upon  the 
Jury. 

2.  Equally  untenable  Is  the  objection  to 
the  Instruction  that  there  was  no  evidence 
warranting  a  verdict  "Uiat  the  killing  was 
excusable,  justifiable,  accidental,  or  man- 
slaughter," and  that  the  prisoners  were  ei- 
ther not  guilty,  or  were  guilty  of  murder  in 
the  first  or  second  degree.  It  appears  that 
on  the  night  of  the  homicide,  and  a  short 
while  before  It  occurred,  the  prisoner  McDan- 
lel declared  that,  if  the  deceased  went  home 
with  Hannah  Winters,  he  would  kill  him; 
that,  accompanied  by  the  prisoner  Webb,  he 
went  to  the  house  where  the  deceased  was; 
and  that  he  drew  his  pistol,  and  informed 
"her"  (we  suppose,  the  said  Hannah)  that  be 
Intended  to  Idll  tbe  deceased  as  soon  as  he 
opened  the  door.  It  further  appears  tbat  he 
then  told  Webb  to  "do  what  be  told  him  to 
do,"  whereupon  Webb  opened  the  door,  and 
McDanlel  shot  tbe  deceased  twice.  Inflicting 
the  wounds  of  which  he  died.  It  is  too  plain 
for  argument  tbat  under  this  testimony  tbe 
prisoner  McDanlel  was  guilty  of  murder  in 
the  first  or  second  degrees,  as  charged  by 
the  court. 

3.  4,  and  B.  The  remaining  three  exceptions 
are  addressed  to  the  Instruction  relating  to 
the  element  of  intoxication  as  afTecting  the 
degree  of  murder,  under  our  recent  statute. 
There  surely  can  be  no  objection  to  the  in- 
struction that  if  the  Jury  had  a  reasouable 
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doubt  as  to  whether  MoDaniel  formed  a  de- 
liberate, premeditated  design  to  kill  the  de- 
ceased, it  was  their  duty  to  give  the  pris- 
oner the  benefit  of  such  doubt,  and  to  con- 
vict only.  In  the  second  degree.  Neither  can 
there  be  any  question  as  to  tiie  correctness  of 
the  following  instruction:  "A  man  may  be 
Intoxicated,  and  still  have  mind  enough  to 
plan,  deliberate,  and  premeditate.  If  the 
IntMitlon  to  kill  Is  deliberately  formed,— is 
premeditated,— then  the  mere  fact  that  de- 
fendant was  drunk  will  not  make  the  crime 
miuder  in  the  second  degree."  His  honor 
was  therefore  correct  in  charging  that,  not- 
withstanding Intoxication,  "if  you  are  satis- 
fled  beyond  a  reasonable  doubt  that  he  had 
mind  sufficient  to  plan  a  formed  design  to 
kill  the  deceased,— that  he  deliberated  and 
premeditated  upon  the  killing  in  consequence 
of  his  formed  design,  deliberation,  and  pre- 
meditation,—then  the  fact  of  the  intoxica- 
tion of  the  defendant  would  not  even  then 
justify  him,  but  your  verdict  should  be  mur- 
der In  the  first  degree."  We  regard  the  prin- 
ciples embodied  in  the  Instruction  as  so  well 
settled  as  to  dispense  witii  the  necessity  of 
discussion.  We  will  refer,  however,  to 
Whart  Horn.  369-371,  in  which  the  charge  of 
the  court  Is  fully  sustained.  We  have  scru- 
Unlzed  the  record  with  the  care  which  the 
gravity  of  the  offense  demands,  and  we  are 
of  the  opinion. that  the  Judgment  must  be 
affirmed. 


(UB  N.  c.  VX) 

STATB  ▼.  HAWKINS. 
(Supreme  Court  of  North  Carolina.     Dec.  27, 

1894.) 
PamuBT  —  Bt  HmwKVDiXT  on  Cbimikai.  Tbiai. — 

EVIDHROB. 

1.  A  defendant  in  a  criminal  prosecution 
who  testifies  in  his  own  behalf  and  of  his  own 
accord  is  guilty  of  perjary  if  he  testifies  false- 
ly* 

2.  Testimony  of  one  witness  that  defend- 
ant, in  a  fight,  struck  a  certain  person  with  an 
ax,  which  was  not  "sharp,"  and  that  of  the 
physician  who  dressed  the  wonnd  of  the  person 
bo  stmck,  that  the  wonnd  was  inflicted  with  a 
"sharp-edged  instrument,"  is  sufficient  to  con- 
vict defendant  of  perjury  for  testifying  that 
he  did  not  use  an  ax  or  any  sharp-edged  mstra- 
ment  in  the  fight. 

Appeal  from  superior  ooort.  Wake  county; 
Bynum,  Judge. 

James  Hawkins  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

The  Indictment  charged  the  defendant 
with  committing  perjury  upon  the  trial  of  an 
action  in  the  mayor's  court  of  the  city  of 
Raleigh,  in  which  the  state  was  plaintiff  and 
said  defendant  and  one  Benjamin  Curtis 
were  defendants,  "by  falsely  asserting  on 
oath  that  he  (James  Hawkins)  did  not  have 
or  use  an  ax  or  any  kind  of  sharp  instm- 
ment  In  a  fight"  which  he,  said  Hawkins, 
was  charged  with  having  engaged  in  with 
said  Curtis  In  the  trial  aforesaid,  knowing 
said  statement  to  be  false,  etc.  Thomas 
Badger,  a  witness  for  the  state,  testified  that 


he  is  mayor  of  the  city  of  Raleigh,  and  tried 
the  case  charged  in  the  following  warrant. 
In  substance:  "Whereas,"  etc.,  "he  is  In- 
formed and  believes  that  James  Hawkins 
did,  in  the  city  of  Raleigh,  on  September  17, 
1804,  unlawfully,"  etc.,  "commit  willful  per- 
jury by  testifying  under  oath  in  the  trial  of 
a  warrant  of  The  State  vs.  James  Hawkins 
and  Benjamin  Curtis,  before  the  mayor  of 
the  city,  that  he  did  not  use  or  have  an  ax 
or  any  kind  of  sharp  instrument  in  the  fight 
with  Benjamin  Curtis,  whereas  in  said  fight 
he  did  have  and  use  an  ax;  contrary,"  etc. 
The  mayor  adjudged  that  the  defendant, 
Hawkins,  give  a  Justified  bond  for  his  ap- 
pearance at  the  superior  court  of  Wake. 
The  defendant  was  sworn,  and  he  and  the 
other  defendant  were  both  represented  by 
counsel  "I  gave  the  defendant  no  caution; 
did  not  advise  him  of  any  of  his  rights  nor 
ask  him  any  question.  His  counsel  appear- 
ed for  him,  and,  when  I  asked  counsel  If  he 
desired  to  introduce  any  witnesses,  be  re- 
plied yes;  he  desired  to  introduce  the  de- 
fendant The  defendant  was  then  Intro- 
duced, and  sworn  by  me  on  the  Bible,  as  re- 
quired by  law,  his  right  hand  on  the  Bible, 
and  he  was  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  In  regard  to 
the  matter  then  on  trial  as  charged  in  the 
warrant  He  was  examined  by  his  counsel, 
and  cross-examined  by  counsel  for  the  other 
defendant  The  examination  was  made  pub- 
licly and  In  the  presence  of  the  other  wit- 
nesses." The  defendant  objected  to  any  tes- 
timony as  to  what  the  witness  swore  in  the 
examination,  upon  the  ground  tnat  the  may- 
or did  not  caution  him  and  examined  him 
in  the  presence  of  the  other  witnesses,  and 
defendant  could  not  take  any  binding  oath 
under  an  oath  administered  as  the  mayor 
testified  he  had  administered  it  to  defendant, 
under  sections  1146  to  1149,  inclusive,  of  the 
Code.  Objections  overruled,  and  defendant 
excepted.  The  witness  then  testified:  "I 
can  give  the  snbstance  of  his  evidence.  The 
attorney  for  Curtis  asked  him  (Hawkins),  on 
crosft«xamlnatl<m:  'Did  you  at  any  time 
have  or  use  an  ax  or  any  kind  of  sharp  In- 
strument during  the  fight  with  Curtis?'  His 
answer  was:  'No;  I  did  not'  Upon  his 
cross-examination  the  same  counsel  said: 
'You  are  under  oath,  and  I  put  you  on  your 
guard.* "  Curtis,  a  witness  for  the  state, 
testified  that  the  fight  between  defendant 
and  himself  occurred  at  Lee's  stables;  that 
Hawkins  first  hit  him  two  licks  with  a  stick, 
and  then  got  an  ax  and  cut  him  with  it  In 
the  back  of  the  head.  Upon  cross-examina- 
tion this  witness  testified:  "I  saw  the  ax. 
It  was  one  that  was  used  for  cutting  the 
wires  off  of  bales  of  hay.  It  was  not  sharp." 
Dr.  Scruggs,  a  witness  for  the  state,  testi- 
fied, without  objection,  that  he  was  a  prac- 
ticing physician,  and  was  called  to  attend 
Curtis  shortly  after  the  difficulty.  "He  was 
cut  in  the  back  part  of  the  head.  The  cut 
was  two  inches  long,  through  both  plates  at 
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the  sknll,  and  to  the  membrane  that  coren 
the  brain.  I  conld  oee  the  brain.  It  was  an 
Inclaed  wound,— that  ia,  a  amootb  cut  wound, 
—not  a  lacerated  or  contused  wound.  The 
wound  was  made  with  a  sharp-edged  Instru- 
flient  It  was  a  severe  blow,  as  It  cut 
through  both  plates  of  the  skull."  This  was 
all  the  evidence.  Upon  the  conclusion  of 
the  evidence  the  defendant's  counsel  asked 
the  court  to  instruct  the  Jury  that  they  could 
not  convict  the  defendant  upon  the  evidence. 
This  was  refused,  and  defendant  excepted. 
The  court  left  the  case  to  the  Jury,  with 
proper  Instructions,  to  which  there  were  no 
exceptions,  except  the  refusal  to  charge  as 
above  requested.  There  was  a  verdict  of 
guilty,  and  the  defendant  appealed  from  the 
Jndgment  pronounced. 

Thos.  M.  Argo,  for  appellant  The  Attor^ 
oey  General,  for  the  State. 

BURWELti,  J.  The  testimony  shows  that, 
when  the  defendant  made  in  the  mayor's 
court  the  statement  which  la  allegred  to  have 
been  false,  he  was  not  being  examined  under 
the  provisions  of  section  1145  of  the  Code, 
but  was  testifying  In  his  own  behalf  and  of 
bis  own  accord,  and  at  the  suggestion  of  his 
own  connKl,  then  present  He  bad  a  right 
so  to  testify.  Ck>de,  f  1368.  If  be  saw  fit  to 
exercise  that  right,  as  It  seems  he  did,  he  Is 
to  be  treated  Just  as  any  other  witness. 

2.  There  was  the  testimony  of  one  witness 
(Curtis)  that  the  oath  of  the  defendant  was 
false.  To  prove  its  falsity,  it  was  neces- 
sary to  supplement  this  either  by  the  evi- 
dence of  another  like  witness,  or  else  by 
proof  of  corroborative  drcanutances  sufiQ- 
dent  to  turn  the  scale  against  the  defend- 
ant's oath.  State  t.  Gates,  107  N.  O.  832, 
12  a  B.  809.  We  think  the  evidence  of  Dr. 
Scruggs  as  to  the  nature  of  the  wound  fur- 
nished such  corroboration.  He  said  that  it 
"was  made  with  a  sharp-edged  instrument" 
An  ax,  though  such  a  one  as  the  witness 
Curds  described,  is  "a  sharp-edged  instru- 
ment" within  the  meaning  of  those  words 
as  used  by  the  witness.     No  error. 


(115  N.  C.  46S) 

JONBS  et  al.  T.  PULLEN. 

(Supreme  Court  of  North  Carolina.     Nov.  18, 
1884.) 

MoBTOieiB— PowiB  or  Sals— Pobchabi  st 

MOKIOAOBB— VaUDITT. 

1.  In  the  absence  of  an  affirmation,  the 
right  of  the  mortgagor  to  avoid  a  foreclosure 
siue  nnder  a  power,  whereby  the  mortgagee  in- 
directly buys  the  property,  is  not  barred  by 
laches  for  a  shorter  period  than  the  statutory 
limitation  of  10  years.    Code,  |  15a 

2.  Where  the  mortgagee  in  a  mortgage 
providing  that  he  may  purchase  at  the  fore- 
dosore  sain  indirectly  purchases  at  the  sale, 
and  goes  into  possession,  and  retains  it  for 
five  years  with  the  acquiescence  of  the  mort- 
gagor, the  latter  cannot  avoid  the  sale,  pro- 
vided It  be  fair  and  the  price  reasonable. 

3.  Though  a  mortgage  containing  a  i>owcr 


of  sale  authorises  the  mortgagee  t«  pnrchaa% 
the  burden  Is  on  him  to  show  that  such  a  pur- 
chase by  him  U  not  frandulent 

Appeal  from  anperior  court  Wake  county; 
Hoke,  Judge. 

Action  by  Alfred  J<meB  and  others  against 
R.  S.  PuUen  to  set  aside  a  sale  under  a  trust 
deed.  Judgment  was  rendered  for  defend- 
ant and  plaintiffs  appeaL    Affirmed. 

T.  M.  Argo  and  T.  R.  Pumell,  for  appel- 
lants. Haywood  &  Haywood  and  J.  W. 
Hinsdale,  for  appellee. 

SHEPHERD,  C.  J.  On  a  previous  investi- 
gation of  this  case  we  were  of  the  opinion 
that  the  decision  in  Joyner  v.  Farmer,  78 
N.  O.  196,  would  amply  sustain  the  action 
of  his  honor  in  denying  the  plaintiffs  the  re- 
lief prayed  for.  The  delay  of  the  plaintiffs 
of  over  five  years  after  the  sale,  and  their 
surrender  of  possession  (there  being  no  fraud 
and  the  price  being  reasonable),  were  suffi- 
cient under  the  principle  of  the  above-men- 
tioned case,  to  bar  the  plaintiffs  of  their  al- 
leged right  of  election  to  set  aside  the  sale. 
Our  attention,  however,  has  been  called  to 
the  more  recent  case  of  Bruner  v.  Threadglll, 
88  N.  C.  361,  In  which  it  is  said  that  in  th* 
absence  of  affirmation,  the  right  of  a  mort- 
gagor to  avoid  a  sale  under  a  power,  wber* 
the  mortgagee  has  indirectly  become  the  pur- 
chaser, is  not  barred  by  his  laches  for  a 
shorter  period  than  the  statutory  limitattoa 
of  10  years.  Code,  1 158.  As  the  mortgagee 
had  a  right  to  enter  nnder  his  legal  title,  the 
entry  In  this  case  would  not  alone  be  suffi- 
cient evidence  of  affirmation,  and,  nothing 
further  appearing,  the  principle  of  Bruner's 
Case  would  seem  to  apply.  This  renders  It 
necessary  to  further  investigate  this  case  in 
the  light  of  the  other  facts  foimd  by  the 
referee,  and  In  this  we  have  had  the  aid  of 
a  second  argument  by  counsel  on  each  side. 
There  Is  no  question,  according  to  our  au- 
thorities, that  if  a  mortgagee,  with  power 
to  sell,  indirectly  purchases  at  his  own  sale, 
the  mortgagor  may  elect  to  avoid  the  sale, 
and  this  without  reference  to  its  having  been 
fairly  made  and  for  a  reasonable  price.  This 
is  an  inflexible  rule,  and  it  m  "not  because 
there  is,  but  because  there  may  be,  fraud." 
Gibson  V.  Barbour,  100  N.  O.  192,  6  S.  B. 
766;  Froneberger  v.  Lewis,  79  N.  0.  42G; 
Cole  V.  Stokes,  113  N.  O.  270,  18  S.  B.  821; 
Dawkins  v.  Patterson,  87  N.  O.  384.  If,  how- 
ever, the  mortgagee  with  power  of  sale  deals 
directly  with  the  mortgagor,  and  purchases 
of  talm  the  equity  of  redemption,  quite  an- 
other principle  applies.  In  such  a  case 
there  is,  by  reason  of  the  trust  relation,  a 
presumption  of  fraud;  but  the  mortgagee  so 
purchasing  may  rebut  this  presumption  by 
showing  that  the  transaction  was  free  from 
fraud  or  oppression,  and  that  the  price  was 
fair  and  reasonable.  The  doctrine  is  fully 
discussed  in  McLeod  v.  BuUard.  86  N.  G. 
210,  and  need  not  be  elaborated  In  this  opin 
ion.    If  the  presumption  of  fraud  la  rebutted,. 
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the  plaintiff  has  no  election  to  set  aside  Oie 
sale,  and  a  court  of  equity  will  grant  him  no 
relief. 

Now,  If  this  be  the  rule  applicable  to  a  di- 
rect purchase  of  the  equity  of  redemption, 
why  should  It  not  also  apply  to  a  case  like  the 
one  before  us,  where  the  mortgagor  has  by 
his  deed  expressly  authorized  the  mortgagee 
to  become  the  purchaser?  If  the  mortgagee 
can  directly  purchase  If  the  transaction  la 
fair,  why  can  he  not,  when  the  transaction 
Is  fair,  purchase  as  the  highest  bidder  at  the 
sale  when  expressly  authorized  to  do  so? 
In  1  Jones,  Mortg.  1883,  provisions  of  this 
kind  are  said  to  be  In  general  use  where 
there  Is  no  statute  authorizing  the  mortgagee 
to  purchase  at  his  own  sale,  and  cases  are 
cited  which  deny  that  the  privilege  should 
be  strictly  construed;  and  the  author  re- 
marks that  It  Is  generally  held  that,  "under 
such  a  provision,  the  court  will  not  Interfere 
with  a  purchase  by  the  mortgagee  unless 
there  be  some  other  objection  which  would 
invalidate  a  purchase  by  any  one  else  under 
the  same  circumstances."  On  the  other 
hand,  while  the  right  to  purchase  is  fully 
recognized,  there  are  numerous  authorities 
to  the  effect  that  the  mortgagee  so  purchas- 
ing "will  be  held  by  a  court  of  equity  to  the 
strictest  good  faith  and  the  utmost  diligence 
in  the  execution  of  the  power  for  the  protec- 
tion of  the  rights  of  the  mortgagor,  and  his 
failure  in  eitber  particular  will  give  occa- 
sion to  allow  the  mortgagor  to  redeem." 
In  Fox  V.  Mackretb,  1  White  &  T.  Lead. 
Cas.  Bq.  244,  note.  It  is  said:  "The  mort- 
gagor may  Indeed  dispense  with  the  re- 
straint by  authorizing  the  mortgagee  to  sell 
to  himself,  if  be  is  the  highest  bidder.  This 
results  from  the  right  of  every  man  to  waive 
a  rule  intended  for  his  benefit  But  such 
transactions  will  notwithstanding  t>e  closely 
scrutinized,  and  may  be  set  aside  if  the  sale 
Is  not  conducted  with  entire  frankness  and 
In  a  way  to  obtain  the  market  valua"  In 
Gibson  V.  Barbour,  100  N.  C.  182,  6  S.  B.  766, 
after  denying  the  right  of  a  trustee  like  a 
mortgagee  to  purchase  at  his  own  sale,  and 
remarking  that  a  court  of  equity  will  not 
tolerate  the  attempt  and  give  efficacy  to 
wliat  is  done  when  opposed  by  competent 
parties  in  interest,  the  court  proceeds  as  fol- 
lows: '^he  cases  to  which  the  brief  of 
counsel  calls  our  attention  are  in  no  degree 
hostile  to  this  oniversally  accepted  rule. 
That  of  Dexter  t.  Shepard,  reported  in  117 
Mass.  480,  simply  decides  that  a  trustee,  ex- 
pressly authorized  under  the  deed  to  pur- 
chase at  his  own  sale,  may  exercise  the  right 
by  employing  some  one  to  bid  for  him  at  the 
sale;  and  so  might  the  court,  directing  a 
commissioner.  Interested  In  the  trusts,  to 
make  a  sale,  grive  him  authority  to  bid  as  a 
means  of  securing  himself  against  loss,  as 
was  done  in  McKay  v.  Gilliam,  65  N.  C.  130, 
although  the  fact  does  not  appear  In  the  re- 
port; and  so,  we  think,  may  this  be  allowa- 
ble  with   the  general   consent  of  all  wbo 
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could  otherwise  make  objectlan  to  tbe  sale." 
These  remarks  seem  to  recognize  tbe  right 
of  the  mortgagee  to  purchase  under  the 
circumstances  of  this  case,  and  the  numerous 
authorities  cited  by  Mr.  Jones  from  courts 
of  the  highest  respectability,  such  as  New 
York,  Massachusetts,  and  Alabama,  as  well 
as  the  "reason  of  the  thing,"  in  our  opinion, 
fully  establish  the  proposition.  In  passing 
we  will  observe  that  Howell  v.  Pool,  92  N. 
G.  450,  cited  by  counsel,  does  not  distinctly 
pass  upon  this  question.  Although  we  adopt 
this  view,  it  is  nevertheless  true  that  the 
mortgagee  is  stlU  the  agent  or  trustee  of  the 
mortgagor,  and,  while  he  may  purchase  un- 
der such  a  provision,  we  are  of  the  opinion 
that  the  exercise  of  such  authority  should 
be  watched  with  a  most  Jealous  eye  by  the 
courts.  Indeed,  we  think  it  more  consistent 
with  the  principles  of  equity,  as  enunciated 
by  this  court,  to  place  such  a  purchaser  with- 
in the  rule  declared  In  McLeod's  Case,  supra; 
that  is  to  say,  that  being  still  a  trustee,  al- 
though with  power  to  purchase,  there  is  a 
presumption  of  fraud,  and  that  it  lies  upon 
him  to  rebut  such  presumption.  If  he  doea 
this,  we  see  no  reason  why  he  should  not 
hold  the  land  as  if  he  had  purchased  the 
equity  of  redemption  directly  from  the  mort- 
gagor. The  mortgagor,  in  effect,  says:  "You 
may  sell  my  land  to  the  highest  bidder,  and. 
If  you  act  fairly  and  purchase  at  a  reason- 
able price,  you  may  yourself  become  the 
purchaser."  If  this  agreement  Is  honestly 
carried  out,  why  should  tbe  mortgagor  have 
the  right  to  repudiate  it,  and  especially  In 
the  present  case,  when  he  has  surrendered 
the  possession  after  such  sale,  and  the  de- 
fendant has  occupied  tlie  land  for  over  five 
years?  Tbe  referee  finds  that:  "Thesalewas 
fairly  and  honestly  conducted,  In  conformity 
to  the  terms  of  the  mortgage  and  trust  deeds, 
and  there  was  no  effort  to  suppress  the  bid- 
ding. The  land  brought  a  fair  price.  There 
were  no  circumstances  of  fraud  or  undue  ad- 
vantage taken."  The  right  to  purchase  hav- 
ing been  conferred  upon  the  mortgagee,  we 
think  our  case  is  not  within  the  principle 
that  the  mortgagor  may  avoid  the  sale,  even 
though  It  be  fair  and  the  price  reasonable. 
Under  this  view,  the  defendant  had  a  right 
to  acquire  the  equilr  of  redemption  by  virtue 
of  the  sale  under  the  mortgage,  and,  this 
being  so,  the  principle  of  Taylor  v.  Heggie, 
83  N.  O.  244,  does  not  apply.  The  equity 
of  redemption  was  conveyed  subsequently 
by  the  mortgagors  to  Mr.  Haywood,  in  trust. 
It  seems,  to  secure  the  payment  of  the  mort- 
gage debt,  though  the  trust  provided  that  it 
shall  be  subject  to  the  mortgage;  and,  as 
the  mortgagee  had  the  right  to  purchase  at 
his  own  sale  under  the  mortgage,  the  fact 
that  the  trustee  Joined  him  in  tbe  sale  by 
virtue  of  the  trust,  and  also  joined  in  the 
execution  of  the  deed  to  Wynne  (who  after- 
wards conveyed  to  the  defendant),  cannot 
affect  the  result.  Inasmuch  as  the  legal 
title  passed  to  Wynne,  we  have  not  deemed 
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It  neoeRsaiT  to  pass  upon  tbe  snpposed  diffi- 
culty of  the  mortgagee  (when  a  direct  pur- 
chaser) executing  a  deed  to  himself.  This 
may  be  done  upon  the  well-settled  princi- 
ple that  the  donee  of  a  power  may  execute 
a  deed  in  that  capacity  to  himself.  Whether 
the  mortgage  should  contain  an  express  pow- 
er of  this  kind  is  not  before  us,  but  it  has 
been  held  to  be  necessary  by  several  courts, 
and  this  view  seems  to  be  entirely  sound. 
All  that  it  Is  necessary,  however,  to  decide 
In  the  present  case,  is  that,  where  the  legal 
title  has  passed  through  a  third  person  to  the 
mortgagee  with  power  to  purchase,  the  pow- 
er will  be  so  far  recognized  as  to  place  such 
purchaser  within  the  principle  of  McLeod 
V.  Bullard,  supra.     Affirmed. 


(US  N.  C.  489) 

CONGREGATION  OV  UNITED  BRETH- 
REN OF  SALEM  AND  VICINITY  t. 
BOARD  OP  COM'RS  OP  POBSYTH 
COUNTY. 

(Supreme  Court  of  North  Carolina.     Dec.  28, 
1894.) 

BXBKFTIOIIS  VBOM  TAri.TIOX— CHUBCH  PbOPKBTT. 

1.  Act  1893,  c.  296,  (  20,  exempU  from  tax- 
ation property  used  ezclusiTely  lor  religious, 
charitaDle,  or  educational  purposes,  and  pro- 
yides  that  all  property  not  used  exclnsiTely  for 
such  purposes,  or  which  ia  held  for  the  purpose 
of  Bpeculation,  iovestment,  or  for  rent,  ^all 
not  be  exempt  Held,  that  credits  and  notes 
belonging  to  a  religions  socie^,  the  income 
from  wUcb  Is  applied  to  educational,  religious, 
and  charitable  purposes,  are  exempt. 

2.  Land  owned  by  a  religious  society  which 
la  not  occupied  by  its  church  or  school  buUd- 
Inga,  or  necessary  for  the  purposes  of  such 
buildingB,  is  not  exempt  from  taxation. 

3.  Act  1893,  c.  2d6,  (  20,  providing  that, 
where  the  rental  from  property  is  applied  ex- 
clnsiTely to  the  support  of  the  gospel,  the  prop- 
erty shall  not  be  taxed,  does  not  apply  to  a 
house  owned  by  a  religions  society,  the  rental 
whereof  is  applied  to  educational,  religious, 
and  charitable  purposes. 

Appeal  from  superior  court,  Forsyth  county; 
Battle,  Judge. 

Suit  by  the  Congregation  of  United  Breth- 
ren of  Salem  and  Vicinity  against  the  board 
of  commlssicmers  of  Forsyth  county  to  re- 
strain the  collection  of  a  tax.  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 
Modified  and  affirmed. 

Watson  &  Buxton,  for  appellant  Glenn  & 
Manly,  for  appellee. 

CLARK,  J.  The  constitution  (article  B,  | 
6)  empowers  the  legislature  to  exempt  from 
taxation  "property  held  for  educational,  sci- 
entific, literary,  charitable  or  religious  pur- 
poses." This  is  the  limit  The  legislature  can 
exercise  this  power  to  tbe  full  extent  or  In 
part,  or  decline  to  exempt  at  all.  It  can  ex- 
empt one  kind  of  property  held  for  such  pur- 
poses, either  realty  or  personalty,  and  tax  oth- 
er kinds.  It  can  exempt  partially,  as,  for  In- 
stance, up  to  a  certain  value,  and  tax  all  above 
It    It  can  exempt  the  property  held  for  one 


or  more  of  those  purposes,  and  tax  that  held 
for  others,  as,  for  Instance,  it  may  exempt 
churches  or  other  property  held  for  religious 
purposes,  and  tax  buildings  or  other  property 
held  for  scientific  or  literary  purposes;  for  the 
constitutional  provision  is  In  the  disjunctive, 
and  authorizes  tbe  legislature  to  exempt  prop- 
erty held  "for  educational,  sclentiflc,  literary, 
charitable  or  religious  purposes."  The  prop- 
erty which  is  left  subject  to  tax  will  be  taxed 
uniformly,  as  laid  down  In  Redmond  v.  Com- 
missioners, 106  N.  O.  122,  10  S.  E.  845.  It  la 
the  power  of  exemption,  within  tbe  limit, 
which  Is  discretionary.  Whether  the  legisla- 
ture can  discriminate  in  the  same  class,  by  ex- 
empting to  a  large  value  the  property  of  a  col- 
lege or  university,  and  to  a  smaller  amount 
the  property  of  an  academy  or  high  school,  is 
a  large  question,  which  is  not  before  us;  for 
there  is  here  no  attempt  to  dlacrlmlnate  be- 
tween corporations  holding  property  for  the 
same  purposes,  and  any  expression  of  opinion 
on  that  point  would  be  obiter  dictum.  The 
legislature  has  used  its  discretion  of  discrimi- 
nating between  the  classes  by  exempting  prop- 
erty held  for  religious  purposes  when  rented 
out,  "if  the  rentals  are  applied  exclusively  to 
the  support  of  the  gospel,"  while  refusing  to 
exempt  any  property  held  for  the  other  classes 
if  rented  out  But  it  has  not  discriminated 
between  institutions  In  the  same  class.  The 
act  of  the  legislature  being,  therefore,  well 
within  the  constitutional  discretion  reposed  In 
them,  it  only  remains  to  apply  it  to  the  case  la 
hand. 

Acts  1887,  a  137,  i  21,  snbsec.  2,  exempts 
from  taxation  "property  bdonglng  to  and  set 
apart  and  exclusively  used  for  the  unlverslly, 
colleges,  institutions  of  learning,  academies, 
tbe  Masonic  fraternity.  Order  of  Odd  Fellows, 
Knights  of  Pythias,  Independent  Order  of  Me- 
chanics, Good  Templars  and  Friends  of  Tem- 
perance, Knights  of  Honor,  Good  Samaritans, 
and  Brothers  and  Sisters  of  Love  and  Charity, 
Royal  Arcanum,  Hibernian  Benevolent  Socie- 
ty of  Wilmington,  the  Israel  and  Priscilla 
Tent  of  Wilmington,  schools  for  the  education 
of  the  youth  or  the  support  of  the  poor  and  af- 
flicted, orphan  asylums,  such  property  as  may 
be  set  apart  for  and  appropriated  to  the  exer- 
cise of  divine  worship  or  tbe  propagation  of 
the  gospel  or  used  as  parsonages,  tbe  same  be-, 
ing  the  property  of  any  religious  denomina- 
tion or  society:  Provided  that  any  such  prop- 
erty is  used  exclusively  for  religious,  charita- 
ble or  educational  purposes."  Thus,  tbe  legis- 
lature did  not  go  to  its  full  constitutional 
power  of  exempting  all  property  held  for  the 
purposes  named,  but  restricted  the  exemption 
to  the  property  "belonging  to  and  set  apart 
and  exclusively  used"  for  such  purposes.  It 
emphasizes  this  by  again  repeating  in  the  pro- 
viso, if  "such  property  is  used  exclusively  for 
religious,  charitable  or  educational  purposes." 
This  statute  is  copied  In  Acts  1889,  c.  218,  {  28, 
and  Acts  1891,  c.  326,  g  21.  By  the  words  "set 
apart  and  exclusively  used"  is  contemplated 
such  property  as  Is  used  directly,  immediate- 
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ly,  and  solely  for  the  pnrposea  named.  Prop- 
er^ rented  out  la  not  "so  apart  and  used," 
even  though  the  rents  may  be  so  applied. 
That  would  exempt  the  rents,  bat  not  the  real 
estate  itself.  This  was  thongbt  to  work  a 
hardship  as  to  church  property,  so  the  act  of 
1893  (chapter  296,  |  20),  extends  the  exemp- 
tion as  to  property  held  tor  religions  purposes, 
even  though  rented  out  The  proviso  under 
that  act  reads:  "Provided  that  all  property 
not  used  exduslvely  for  religious,  charitable, 
or  educational  purposes  or  which  is  held  (or 
the  purpose  of  speculating  in  the  sate  thereof, 
investment  or  for  rent,  shall  not  be  exempt, 
provided  further  that  when  the  rental  from 
such  property  is  applied  exclusively  to  the 
support  of  the  gospel,  the  property  shall  not 
be  taxed."  It  was  and  is  competent  for  the 
legislature  to  also  exempt  property  whose  ren- 
tal Is  applied  to  educational  or  charitable  pur- 
poses, but  it  has  not  so  enacted.  That  matter 
rests  in  the  legrislative  discrotlan.  The  prop- 
erty sought  by  the  plaintUT  to  be  exempted  in 
addition  to  its  large  property  admittedly  ex- 
empt consisted  of  (1)  solvent  credits  and  notes 
secured  by  mortgage  amounting  to  $87,043.48. 
It  Is  found  as  a  fact  that  the  interest  on  these 
is  applied  exclusively  and  faithfully  to  educa- 
tional, religions,  and  charitable  purposes.  It 
seems  to  us  that  the  corpus  of  the  fund  is  "set 
apart  and  used  exclnslTely"  for  such  purposes. 
It  is  the  only  mode  in  which  it  can  be  so  set 
apart  and  used,  and  it  la  therefore  exempt  un- 
til the  leglslatura  shall  declare  its  will  to  tax 
It  This  fund  is  not  held  for  "Investment,"  in 
the  meaning  of  the  proviso,  for  that  contem- 
plates  the  holding  of  the  property  for  the  ben- 
efit of  the  corporation,  to  await  enhancement 
or  future  use,  but  here  the  whole  use,  the  In- 
terest, is  iqpplled  as  received  for  the  purposes 
named.  Any  part  of  such  fund  on  which  the 
Interest  la  not  so  ai^lied,  but  is  allowed  to  ac- 
cumulate, would  not  l>e  exempt  (2)  The  sec- 
ond piece  of  iwoperty  is  a  iwrcel  of  land  of 
about  20  acres  in  the  town  of  Winston,  known 
as  the  "Reservation."  On  the  north  side  is  a 
cfaorch,  covering  about  one-third  of  an  acre, 
fritnated  on  a  lot,  fenced  in,  of  about  two  acres. 
E}xcloding  these  two  acres,  the  reservation  is 
f  oond  to  be  worth  $18,000.  A  number  of  lots 
have  heretofore  been  sold  off,  leaving  the  tract 
of  the  present  diaienslonB,  and  public  notice 
has  been  givoi  that  lots  were  for  sate.  A  part 
of  it  la  now  nnder  lease.  This  property  (leav- 
ing out  the  church  inclosnre)  is  certainly  not 
in  use  for  educational,  charitable,-  or  religious 
pnipoaes,  and  was  properly  held  liable  to  tax- 
ation. (S)  A  tract  of  80  acres  in  West  Salem, 
chiefly  In  forest,  and  worth  $5,000.  A  school- 
bouse  stands  on  the  eastern  side.  It  la  foond 
as  a  fact  that  only  about  two  acres  were  nec- 
essary for  the  use  of  the  school.  It  was  lurop- 
erly  held  that  the  remainder  of  the  tract  was 
liable  to  taxation.  It  would  be  advantageous, 
no  doubt,  to  the  corporation  to  hold  the  unused 
TS  acres  as  an  investment,  and  reap  the  ben- 
efit of  the  increased  value  which  will  come  to 
r(>al  estate  niljaceut  to  a  growing  and  prosper- 


ous tows,  like  Winston;  but  in  ttw  meaallme 
such  property  must  bear  Its  share  ot  the  pub- 
lic bui^ena  The  exemption  is  for  prc^erty 
now  used  for  religious,  charitable,  or  educa- 
tional purposes,  and  not  for  property  abstract- 
ed from  all  use,  or  used  to  create  a  large  fond 
in  future,  which  ftind,  when  so  created,  may 
be  used  for  such  purposes.  When  so  used,  it 
will  be  exempt,  subject  to  legislative  change, 
bnt  not  till  then.  (4)  A  house  and  lot  In  the 
town  of  Salem,  known  as  the  "Bishop's  house," 
worth  $3,000,  which  Is  rented  out  as  a  resi- 
dence, the  corporation  receiving  the  rents 
therefor,  which  are  applied  to  religious,  char- 
itable, and  educational  purposes.  The  house 
not  being  needed  for  religious,  charitable,  or 
educational  purposes,— not  used  for  a  church, 
parsonage,  school,  orhospital,— the  corporation 
la  showing  business  Judgment  in  renting  It 
out  Bnt  the  act  of  assembly  only  exempts 
from  taxation  property  which  is  used  for  the 
specified  purposes,  whldi  in  this  case  is  the 
rent  The  legislature  can  exempt  property 
whose  rental  is  so  applied,  but  so  far  it 
has  only  granted  exemption  to  property  rent- 
ed out  when  the  rental  is  "applied  exclu- 
sively to  the  support  of  the  gospel."  "Bxpres- 
Blo  unlns  exdusio  alterius."  The  house  and 
lot  would  be  equally  subject  to  taxation  If  not 
rented  out  and  unused.  It  Is  only  property 
used  for  the  specific  purposes  which  is  ex- 
empt The  general  rule  is  liability  to  taxa- 
tion, and  that  all  property  shall  contribute  its 
share  to  the  support  of  the  government  whldi 
protects  It  Slxemptlon  from  taxation  is  ex- 
ceptional. It  needs  no  citation  from  reiterat- 
ed pi^cedents  that  such  exemptions  should  be 
strictly  construed,  and  that  If  we  had  any 
doubts,  which  we  have  not  they  should  be  re- 
solved in  favor  of  liability  to  taxation.  Rail- 
road Go.  V.  Alsbrook,  110  N.  O.  187,  14  &  B. 
6S2.  As  above  modified,  the  Judgment  is  af- 
firmed. 


(US  N.  C.  642) 
GIIiLBSPIBl  et  al.  v.  ALLISON  et  at. 
(Supreme  Court  of  Nordi  OaroUna.    Dec.  27, 
1884.) 

Fabtitiok  o*  Lavd—  Ltn  TsujLtn  Ain>  Rnuiv- 

DBR-M&K— VaSTBD   RlUUKDBB— iMPiLlK- 

mniT  or  Vbstid  Rishtb. 

1.  One  to  whom  land  is  devised  to  hold  as 
long  as  she  may  remain  a  widow  ia  a  "life  ten- 
ant" within  Act  1887,  c.  214,  i  8,  providing 
that  in  proceedings  for  partition  the  life  tenant 
may  Join  In  the  petition,  and  that  on  a  sale  the 
Interest  on  the  value  of  the  share  of  the  life 
tenant  shall  be  paid  to  him  annually.  Bar- 
well,  J.,  dissenting, 

2.  A  remainder  after  an  estate  devised  to 
one  to  have  so  long  a*  she  may  remain  a  wid- 
ow is  a  vested  remainder. 

8.  Act  1887,  c.  214,  providing  that  the  ex- 
istence of  a  life  estate  in  land  snail  not  bar  a 
sale  for  partition,  does  not  impair  the  riafata 
of  a  remainder-man  whose  interest  in  the  land 
was  acquired  before  the  passage  of  the  act 

Appeal  from  superior  court,  Mecklenbnrg 
county:  Winston,  Judge. 
Suit  by  Saddler  Oilleqiie  and  otben  against 
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R.  W.  AUlaon  and  otbers  for  partition  of 
land,  niere  waa  a  Judgment  for  plalntlfls, 
and  defendants  appeaL    Affirmed. 

W.  J.  Montgomery  and  Walker  &  Canal», 
for  appellants.    Clarkson  &  Dais,  for  appel- 

MacRAB,  J.  There  being  no  contention  as 
to  the  Interests  of  the  parties  in  the  lands 
Bou^t  to  be  partitioned,  or  sold  for  parti- 
tion, It  appears  tbat  the  petitioner  Is,  by  vir- 
tue of  the  wins  of  Henry  Owens  and  Jane 
Owens,  tenant  of  said  lands  so  long  as  she 
remains  the  widow  of  W.  A.  Owens,  that 
she  has  sold  her  interest  In  one  of  the  tracts 
to  one  of  the  other  petitioners,  and  that  the 
other  parties  are  tenants  In  remainder  of  said 
lands,  according  to  their  respective  rights,  as 
set  out  in  the  petition  and  answer.  Before 
the  act  of  1887  (chapter  214),  cotenants  In  re- 
mainder or  reverston  had  no  right  to  enforce 
a  compulsory  partition  of  land  in  which  they 
had  such  estate.  Wood  y.  Sugg,  91  N.  C.  98; 
Aydlett  T.  Pendleton,  111  N.  O.  28,  16  a  B. 
&  The  proyistons  of  the  above-named  act 
are  substantially: 

Section  1.  Tliat  actual  partition  may  be 
made  of  a  part  of  the  land  sought  to  be  par- 
titioned, and  a  sale  and  partition  of  the  re- 
mainder, or  a  part  only  of  any  land  held  by 
tenants  In  common  may  t>e  partitioned,  and 
the  remainder  held  In  common. 

Sec  2.  That  the  existence  of  a  life  estate  in 
any  land  diall  not  be  a  bar  to  a  sale  for  par- 
tition of  the  remainder  or  revn-sion  thereof, 
and  for  the  purposes  of  partition  Hie  tenants 
in  common  shall  be  deemed  seised  and  pos- 
sessed as  if  no  life  estate  existed.  But  this 
shall  not  Interfere  with  the  possession  of  the 
life  tenant  during  the  existence  of  Ids  estate. 

Sec.  3.  That,  In  all  proceedings  for  par- 
tition of  land  whereon  there  is  a  life  estate, 
the  life  tenant  may  Join  in  the  petition  or 
proceeding,  and  on  a  "note  [this  word  la  as 
evident  mistake,  and  should  be  "sale"]  tbe  In- 
terest on  the  value  of  the  share  of  the  life 
tenant  shall  be  received  and  paid  to  such  life 
tenant  annually;  or  in  lieu  of  such  annual 
interest,  the  value  of  sudi  share  during  the 
probable  life  of  such  life  tenant  shall  be  as- 
certained and  paid  out  of  the  proceeds  to 
such  life  tenant  absolutely." 

The  life  tenant  and  her  assignee,  with  oth- 
ers, who  are  tenants  in  remainder,  ask  for  a 
sale  for  partition;  and,  as  the  life  tenant 
has  sold  her  Interest  in  one  of  the  tracts, 
they  ask  that  the  value  of  an  annuity  of  6 
per  cent  of  the  prooeeds  of  the  sale  of  that 
tract  be  paid  over  to  him,  and  that  the  other 
tract  be  sold  for  partition,  and  tbe  proceeds 
divided  according  to  the  Interest,  etc.  The 
other  remainder-men  are  defendants.  They 
contend: 

1.  That  the  estate  of  the  petitioner  Alice  B. 
Owens  is  not  a  life  estate.  In  the  contempla- 
tion of  the  act  of  1S87,  because  the  said  es- 
tate may  be  terminated  by  her  marriage  at 


any  time  before  her  natural  Hfe  expires. 
Estates  of  this  nature  are  called  "estates  da 
rante  vldultate,"  and  such  are  defined  to  be 
"estates  for  life,  determinable  on  her  ceasing 
to  be  such  widow,  during  their  continuance 
freeholds."  Co.  Litt  42a;  Cruise,  Dig.  115; 
4  Kent,  Gomm.  26;  2  BI.  Comm.  121.  Such 
estates,  being  so  long  known  to  the  law  as 
"life  estates,"  are  within  the  meaning  of  the 
words  used  in  the  act  of  1887,  as  such  words 
are  to  be  taken  In  their  ordinary  and  legal 
acceptation. 

2.  It  Is  contended  that  the  remainders  are 
contingent,  and  as  sudi  the  petitioners  are 
not  entitled  to  have  partition  of  the  same. 
But  they  cannot  be  contingent  remainders, 
either  according  to  the  definition  of  Black- 
stone  or  the  arrangement  of  Feame,  for  one 
criterion  of  all  such  remainders  is  that  the 
particular  estate  may  chance  to  be  deter- 
mined, and  the  remainder  never  take  elTect 
Now,  the  particular  estate  Is  that  durante 
vldultate.  It  may  last  for  the  life  of  the 
tenant,  and  it  may  be  determined  by  her 
marriage;  but  in  either  event  the  remaind<« 
Immediately  takes  effect,  for  it  is  Invariably 
fixed  to  remain  to  determinate  persons  after 
the  particular  estate  Is  spent.  See  4  Kent 
Comm.  202  et  seq.,  where  the  definitions  both 
of  Blackstone  and  of  Feame  are  given  of 
vested  and  contingent  remainders.  The  re- 
mainder-men In  our  case  tiave  a  presoit 
fixed  right  of  future  enjoyment  Their  es- 
tates are  vested.  But  if  tiiey  were  contin- 
gent. It  does  not  follow  that  there  could  not 
be  partition,  unless  It  be  that  there  Is  no  one 
before  the  court  to  represent  all  of  Hie  contin- 
gent Interests.  Aydlett  v.  Pendleton,  supra; 
Overman  v.  Tate,  114  N.  C.  671,  19  S.  B.  706. 

a  It  Is  further  objected  that  it  is  imprac- 
ticable in  this  case  to  give  to  tiie  life  tenant 
the  choice  offered  by  the  act  of  1887,  either 
to  have  the  interest  on  tbe  value  of  the  life 
tenant's  diare,  or  in  lieu  thereof  the  value 
of  such  share  during  the  probable  life  of  aodi 
life  tenant,  because  the  life  estate  may  de- 
termine by  the  marriage  of  the  t«iant,  and 
ttierefore  there  can  be  no  rule  for  computing 
the  presait  value  of  such  estate.  The  third 
section  of  the  statute  seems  to  hare  been 
framed  to  meet  such  an  emergency,  and  we 
are  ef  the  opinion  that  tbe  statute  will  be  sat- 
ined by  the  payment  of  the  tntenst  npon 
the  proceeds  of  sale  of  the  land  sold  to  the 
life  tenant  or  her  assignee  untn  the  dete^ 
mlnatlon  of  the  particular  estate.  And  the 
second  section  provides  for  the  actual  parti- 
tion of  the  other  tract,  not  to  taterfere  with 
the  possession  of  the  life  tenant  or  her  as- 
signee during  tbe  existence  of  her  estate. 

4.  The  defendants  claim  that  they  have 
vested  rights  which  cannot  be  impaired  or 
affected  by  tbe  act  of  1887,  passed  after  sueb 
rights  had  accrued;  in  other  words,  tiiat 
they  were  remainder^men  before  1887,  when 
by  the  law  of  this  state  they  were  not  permit- 
ted to  bave  partition  during  the  continuance 
of  the  particular  estate.     What  vested  rights 


Digitized  by  V^jOOyiC 


Oa.) 


BKOADEN  t».  STATE. 


41d  tbey  ha^e?  Tbey  were  tenants  of  an  es- 
tate In  remainder,  and  npun  the  death  or 
marriage  of  the  life  tenant,  and  not  nntU 
then,  tbey  would  be  entitled  to  partition,  or 
«ale  for  partition.  This  new  law  permits 
tbem  to  anticipate  the  time  for  partition,  and 
have  the  same  made  subject  to  the  interest 
of  the  life  tenant,  which  is  not  to  be  dis- 
turbed, or  when  the  life  tenant  joins  in  the 
.petition,  as  in  this  case  to  have  a  sale  for  par- 
tition, saving  her  interest  It  seems  to  ns 
that,  instead  of  depriving  the  remainder- 
men of  a  right,  the  effect  of  this  statute  is  In 
furtherance  of  the  public  policy,  which,  as 
was  said  in  Overman  v.  Tate,  supra,  dls- 
-coorages  the  tying  up  of  property  and  the 
prevention  of  its  alienation,  and  gives  effect 
to  the  general  principle  that  every  one  has 
the  right  to  enjoy  his  own  In  severalty.  No 
vested  right  of  property  has  been  dlstnrbed, 
and  in  our  view  this  is  a  remedial  statute,  en- 
larging rights  Instead  of  impairing  them. 
"Statutes  are  remedial  and  retrospective,  in 
the  absence  of  directions  to  the  contrary, 
when  tbey  create  new  remedies  for  existing 
rights,  remove  penalties  or  forfeitures,  ez- 
tenoate  or  mitigate  offenses,  supply  evidence, 
make  that  evidence  which  was  not  so  before, 
abolish  imprisonment  for  debt,  enlarge  ex- 
«mpti<»  laws,  enlarge  the  rights  of  persons 
onder  disability,  and  the  like,  unless  in  doing 
this  we  violate  some  contract  obligatldn  or 
divest  some  vested  right"  I/ari:in  v.  Ssttai^ 
SUB,  16  Fed.  147.  These  principles  as  to  vest- 
ed righto  and  retroE^ectlve  laws  are  fully  dis- 
cussed in  the  great  and  leading  ease  of 
Calder  v.  Bull,  8  Dall.  386.  Bee,  also,  many 
«aseB  collected  in  Myer,  Vested  Bights,  c  ] ; 
Hlntan  v.  Hlnton,  Phil.  (N.  C.)  410;  Tabor 
V.  Ward,  83  N.  G  294.  We  hope  we  shaU  not 
be  undnstood  as  making  any  reference  to  ex 
post  facto  laws,  which  cannot  be  made  to 
have  a  retrospective  effect  in  criminal  cases. 
This  statute  differs  greatly  from  that  under 
consideration  in  Oreer  v.  City  of  AshevIDe, 
114  N.  C.  681.  19  B.  B.  63fi,  where  it  wa* 
sought  to  give  a  retrospective  effect  to  an 
act  amending  the  charter  of  Asheville  so  as 
to  continue  In  office  during  good  behavior  a 
-city  marshal  who  had  been  elected  under  the 
law,  as  it  then  was,  for  a  term.  Such  an  act, 
as  was  Justly  said,  was  to  act  prospectively 
only,  unless  the  legislative  intent  to  the  con- 
trary was  made  manifest  In  express  terms. 
The  right  to  actual  partition  only  exists 
where  such  partition  can  be  made  without 
Injury  to  the  parties  interested,  but  the  right 
of  sale,  in  case  such  actual  partition  cannot 
be  had,  has  long  existed  in  this  state  (Code, 
i  1904),  and  has  been  extended  by  the  act  of 
1887  to  remainder-men  and  reversioners.  In 
our  opinion  the  Judgment  appealed  from  pro- 
tects the  rights  of  all  the  parties,  and  in  It 
there  is  no  error. 

BUBWBLL,  J.  (dissenting).  I  do  not  think 
fbe  act  (Laws  1887,  c.  214)  was  intended  to 
apply  to  cases  su(di  as  this.    There  being  no 


way  to  ascertain  the  cash  value  of  the  estate 
of  Mrs.  Alice  Owens,  the  effect  of  the  decree 
is  merely  to  convert  real  estate  into  money, 
and  not  to  make  any  partition  whatever  of 
the  city  lots  described  in  the  pleadings,  or  of 
the  funds  arising  from  their  sale.  1  do  not 
think  it  was  the  Intention  of  the  legislature 
to  compel  these  defendants,  and  others  In 
like  circumstances,  to  run  the  risks  necessari- 
ly attendant  upon  the  Investment  of  the  fund, 
or  else  settle  with  the  particular  tenant  I 
know  of  no  rule  by  which  the  fund  can  be 
divided,  and  I  do  not  believe  the  act  applies, 
unless  there  can  be  a  division  of  It  accord- 
ing to  some  rule  of  calculation  recognised  by 
the  law.  It  does  not  seem  to  me  reasonable 
to  suppose  that  an  act  passed  evidently  to 
promote  the  partition  of  property  shall  be 
called  into  service  to  effect  the  conversion  at 
real  estate  into  money,  when  no  division  of 
the  money  can  be  made  by  the  law. 


OS  Oa.  «8l) 

BROADEN  V.  8TATB. 

FOB  V.  SAMB. 

(Snpremn  Court  of  Georgia.     Dec.  21,  1894.) 

CanfiNAii  Pbaotiob— Orouhos  vob  Nbw  Tbiai/— 

KVIDBSOB— SUFITCIBKCT. 

1.  It  is  well-settled  law  in  this  state  that 
the  denial  of  a  motion  to  quash  a  criminal  ac- 
cusation is  no  ground  for  a  new  trial.  In 
these  cases  there  should  hare  been  motions  in 
arrest  of  judgment,  or  direct  exception  to  the 
refusal  to  quash. 

2.  The  evidence  In  each  case  warranted 
the  verdict,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  criminal  court  of  Atlanta;  T. 
P.  Westmoreland,  Judge. 

One  Broaden  and  one  Poe  were  convicted 
of  shooting  into  a  ear  of  a  passenger  train, 
and  tnring  errw  on  orAera  denying  tbem  new 
trials.    Affirmed. 

Tbe  following  is  the  official  report: 

Broaden  was  tried  in  the  criminal  court 
of  Atlanta  upon  an  accusation  charging 
him  with  shooting  into  a  car  of  a  passenger 
train.  The  affidavit  upon  which  the  accu- 
sation was  based  was  sworn  to  and  sub- 
scribed by  one  Wooster  before  "L.  McCon- 
ndl,  N.  P.  Fulton  Co.,  Ga."  Defendant  was 
found  guilty,  and,  his  motion  for  new  trial 
being  overruled,  excepted.  The  motion  con- 
tained the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc  Also 
because  tbe  court  erred  in  overruling  the 
motion  of  defendant's  counsel  to  dismiss  the 
accusation,  because  it  appeared  on  the  "ao> 
cusation"  that  the  affidavit  of  Wooster,  the 
prosecntor,  was  made  before  L.  McOonnell 
as  a  commercial  notary  public,  "and  was 
not  authorized  by  law  to  take  such  an  affida- 
vit as  the  commencement  or  foundation  for 
criminal  proceeding,  and  that  an  affidavit 
made  before  a  ODmmerdal  notary  public 
cannot  legally  be  the  foundation  or  com- 
mencement ot  a  eriminal  prosecution  in  the 
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said  criminal  court  of  Atlanta."  Because 
McConnell,  before  whom  the  affidavit  was 
made,  "la  the  clerk  of  the  solicitor  of  said 
conrt,  or,  as  the  solicitor  said  of  him,  "his 
right  bower,'  and,  as  expressed  by  the  Judge 
on  the  occasion,  the  special  bailift  of  the 
court  As  a  clerk  or  as  a  "right  bower'  of 
the  solicitor  of  the  court,  the  said  L.  Mo- 
Connell  has  no  authority  of  law  or  power  of 
position  to  accept  or  take  affidavits  In  a 
criminal  matter  or  prosecution,  and  the  court 
erred  in  sustaining  the  accusation  based  on 
any  such  affidavit  bef<»«  said  L.  McCon- 
nell." The  facts  and  assignm^ita  of  error 
In  the  Poe  Oaae  are  similar  to  the  foregoing. 

Robt  L.  Rodgers,  for  plaintiffs  in  error. 
Lb  W.  Thomas,  for  defendant  In  error. 


Judgment  in  eadi  ease 


PER  OUBIAU. 

affirmed. 

(9E  Oa.  5<S) 

BRASWBIili  V.  ALBERT  et  at 
(Snpreme  Court  of  Georgia.     Dec.  21,  1804.) 

Tuuii  BT  Conar— KxosPTiOHB  on  Appaur— Avi- 

SBXca — BnrpioiBKcrx. 

The  questions,  both  of  law  and  fact,  by 
consent  of  counsel,  having  been  submitted  to 
the  presiding  judge,  without  the  intervention 
of  a  jniy,  and  there  being  in  the  bill  of  ex- 
ceptions no  sndi  spedHc  assignment  of  trror 
upon  the  Judgment  complained  of  as  enables 
this  court  to  determine  whether  the  plaintiff  in 
error  excepts  thereto  as  being  contrair  to  law 
or  contrary  to  the  evidence,  and  the  Jadgment 
of  the  ootut,  upon  examination  of  the  record, 
appearing  to  be  supported  by  the  evidence  and 
based  generally  upon  correct  legal  prindpleB, 
it  will  not  be  disturbed. 
(Syllabus  by  tlie  Court.) 

Error  from  city  court  of  De  Kalb;  H.  O. 
Jones,  Judge. 

Action  by  J.  W.  Braswell  against  Albert 
&  Callaway,  a  copartnership,  on  an  instru- 
ment which  acknowledged  the  receipt  by  de- 
fendants from  plaintiff  of  a  certain  duebill 
on  Smith  Sc  Reagln,  copartners,  certain  evi- 
dences of  liens  on  quarried  and  unquarried 
stone,  and  orders  for  royalties  thereon.  On  a 
Judgment  for  defendants,  plaintiff  brings  er- 
ror.   Affirmed. 

The  following  is  the  official  report: 

Braswell  sued  Albert  &  Callaway  on  the 
fallowing  receipt:  "Received  from  J.  W. 
Braswell  one  duebill  on  Smith  &  Reagln  for 
$17.36;  also  one  lien  on  stone  for  $50,  to  be 
collected  out  of  stone  on  Oa.  U.  R.  at  cem- 
etery; also  l%c.  per  foot  on  stone  quarried 
on  the  Ooddard  Quarry.  Said  amounts  to 
be  paid  before  stone  shall  be  released  to 
any  <»e  else.  October  2B,  1880."  Signed  by 
Albert  St  Callaway.  The  cause  was  submit- 
ted to  the  Judge  below,  who  gave  Judgment 
In  fkTor  of  defendants,  on  the  grounds  that 
the  consideration  of  the  Instrument  sued  on 
wh<41y  failed;  that,  under  the  evidence, 
plaintiff  was  not  entitled  to  recover  in  his 
individual  d^wdty;  and,  generally,  that 
plaiattfl  had  failed  to  make  out  a  case  en- 


titling him  to  recover.  To  tbis  Judgment 
plaintiff  excepted,  upon  the  ground  that  said 
Judgment  was  error.  Upon  the  trial,  plain- 
tiff put  in  evidence  the  receipt,  and  testified: 
"Albert  Albert,  of  the  defendant  firm,  gave 
me  the  receipt  Defendants  had  bought  the 
stone  from  Smith  &  Reagln,  who  owed  me 
the  duebill  for  $17.35,  and  I  also  had  a  lien 
on  the  stone  for  $60,  which  I  had  loaned 
Smith  &  Reagln,  and  had  two  coders  to  de- 
fendants for  the  royalty  on  the  stone  from 
Smith  &  Reagln  and  N.  Reagln  Sc  Co.,  cme 
for  $18,  the  other  for  $22.43.  I  turned  them 
all  ovw  to  Albert,  who  offered  to  pay  me 
some  of  the  money  on  them  the  day  I  got 
the  receipt,  but  said  they  were  In  a  little 
tight,  but  If  I  would  wait  till  they  got  the 
check  Smith  &  Reagln  tamed  over  to  them 
for  a  part  of  the  stone  they  would  pay  it 
aU.  I  sold  tiiem  the  duebill,  lien,  and  or- 
ders, and  they  were  to  pay  me  for  them. 
The  $40.48  in  orders  for  the  royalty  was  for 
royalty  on  stone  due  me  as  administrator 
of  Ooddard's  estate,  on  the  Ooddard  Quar- 
ry; the  $50  lien  was  due  me  as  admlnistrap 
tor  of  that  estate,  the  money  loaned  belong- 
ing to  the  estate;  and  the  $17.86  was  for 
some  tools  I  sold  Smith  St  Reagln.  I  never 
took  the  duebill,  lien,  and  orden  out  of  the 
store  when  defendants  offered  them  to  me, 
but  shoved  them  back  on  tfaecoonter."  There 
was  further  evidence  for  plaintiff,  to  the 
following  effect:  Smith  &  Reagln  had  ship- 
ped stone  to  Birmingham,  and  had  the  bal- 
ance <tf  the  stone  on  two  cars  and  on  the 
ground  at  cemetery.  They  had  borrowed 
$50  from  plaintiff,  and  gave  him  a  lien  on 
the  stone,  and  owed  plaintiff  the  duebill  and 
the  orders  for  royalty.  Defendants  want- 
ed Smith  St  Reagln  to  turn  over  to  them  a 
check  for  $387  for  the  stone  that  was  ship- 
ped, but  Smith  &  Reagln  refused  to  do  it 
until  Albert,  for  defendants,  agpreed  to  buy 
all  the  stone  on  the  cars  at  the  cemetery 
and  on  the  ground,  and  take  the  check,  and 
pay  Braswell  what  Smith  &  Reagin  owed 
Braswell,  and  give  Smith  St  Reagin  27  cents 
a  foot  for  the  stone.  Reagin  and  Albert 
measured  the  stone,  and  Smith  &  Reagln 
turned  over  the  check  and  the  stone  to  Al- 
bert on  this  agreement  Defendants  got  the 
check  and  the  money  on  it  Callaway,  one 
of  defendants,  sued  out  a  lien  for  hauling. 
Defendants  had  bought  the  stone  before  any 
lien  was  sued  out  For  the  defendants  there 
was  evidence  to  the  following  effect:  Plain- 
tiff turned  over  to  Albert,  one  of  defendants, 
the  papen  stipulated  In  the  receipt.  Albert 
never  bought  them  from  him,  and  never 
agreed  to  pay  him  for  them  out  of  the 
check  defendants  got  ftom  Smith  St  Reagln. 
Defendants  never  got  any  of  the  stone  that 
was  at  the  cemetery.  It  was  levied  on  by 
some  laborers'  Hens  against  Reagln  St  Rea- 
gin and  Smith  St  Reagin,  and  sold,  and  none 
of  the  proceeds  went  to  defendants  except 
to  pay  for  some  hauling.  Albert  never  told 
Smith  St  Reagin  that,  if  they  would  turn 
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OfHT  to  hbn  the  check  for  the  atone  they  bad 
■hipped,  defendants  would  pay  tt),e  claims  of 
plaintiff.  Upon  measuring  up  the  stone  at 
the  cemetery  there  was  only  about  600  feet 
of  it,  which  was  less  than  40  per  cent,  of  the 
Indebtedness  against  It  The  understanding 
of  Callaway  was  that  defendants  were  not 
to  be  liable  to  plaintiff  unless  there  was 
enough  stone  to  pay  ofC.  Defendants  were 
not  to  receive  or  be  paid  anything  for  their 
trouble,  were  under  mo  obllgafloos  to  plain- 
tiff, and  there  was  no  consideration  for  the 
undertaking  on  the  part  of  defendants  to 
collect  plaintiff's  claim.  The  check  in  ques- 
tion was  not  sufficient  to  pay  defendants 
what  Reagin,  Smith,  and  N.  Beagin  owed 
defendants.  Albert  tnmed  the  duebill,  Hen, 
and  orders  over  to  plaintiff,  who  went 
back  from  the  desk  in  defendants'  store  and 
wrote  something  on  them,  and  left  them  on 
the  desk,  where  they  were  found  in  the  even- 
ing, and  defendants  took  the  papers  and  k^t 
them  for  plaintiff.  Tbej  bad  written  on 
them,  "Bejected." 

O.  W.  Gleaton  and  W.  W.  Braswell,  for 
plaintiff  in  error.  John  S.  Candler,  tor  de- 
fendants in  error. 

PBB  OUBIAM.   Judgment  affirmed. 


(96  Ga.  639) 

KENNEDY  v.  BRAND. 
(Supreme  Court  of  Georgia.     Dec.  21,  1S94.) 
BXOPTIOirS  TO  AUDITOK'S  Bbpobt— Requixs- 

HB!7TS  or  STATUTI. 

Under  the  plain  and  nneqaiyocal  man- 
date of  section  4203  of  the  Code,  when  excep- 
tions to  the  report  of  an  auditor  are  submitted 
to  a  jury,  they  must  return  a  verdict  on  each 
exception  seriatim.  Accordingly,  where  divers 
•zceptionB  to  an  auditor's  report  were  thus 
submitted,  a  verdict  in  these  words:  "We,  the 
jury,  find  to  aoBtain  the  auditor's  report,"  was 
contrary  to  law,  and  must  be  set  asides 
(Syllabus  by  the  Court) 

Error  from  superior  court  Bockdale  coun- 
ty; B.  H.  Clark,  Judge. 

Action  between  Joseph  A.  Kennedy  and 
B.  U.  Brand.  From  a  Judgment  on  an  au- 
ditor's report  Kennedy  brings  error.  Be- 
versed. 

J.  N.  Qlenn,  for  plaintiff  in  error.  J.  B. 
Irwin,  for  defendant  in  error. 

PBB  CUBIAM.    Judgment  reversed. 


(92  Oa.  747) 

BBUNSWIOK  CO.  v.  DABT. 
(Snpreme  Court  of  Georgia.     June  11,  1894.) 
BPBCino  Fbbpokk AjfOB  —  Coktiuct  to  Coirrrt 

Laud— Bbsach — Waives  or  Attobnbt's 
Fsis  AS  Damaqjes. 

1.  Where  a  general  agent  of  a  corporation, 
acting  under  parol  authority,  sold  land  belong- 
ing to  the  company,  and  yielded  possession, 
without  any  condition  or  restriction  as  to  its 
use,  and  the  price  was  (Mid  to  the  company  in 
full  by  the  purcluiaer,  and  improvements  made 


by  him,  he  is  entitled  to  a  specific  performance 
01  the  contract  as  made,  and  to  an  uncondi- 
tional deed  from  the  company,  although  the 
agent  who  made  the  sale  had  no  authority  to 
make  any  deed  or  other  conveyance. 

2.  when  one  having  the  right  either  to  sue 
for  damages  for  a  breach  of  contract  or  to  pro- 
ceed for  specific  performance  elects  the  latter 
remedy,  and  such  performance  is  decreed,  he 
waives  his  right,  if  any  he  had,  to  collect  at- 
torney's fees  as  damages  for  bad  faith  in  com- 
mitting the  breach. 
(SyUabuB  by  the  Cteurt) 

Error  from  superiw  court  Glynn  county; 
J.  Li.  Sweat  Judge. 

Action  by  W.  B.  Dart  against  the  Bruns- 
wick Company  for  specific  performance  of  a 
contract  to  convey  land.  There  was  a  decree 
for  plaintiff,  and  defendant  brings  error. 
Affirmed,  with  dlrectl<Ki. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
J.  L.  Harris  and  F.  H.  Harris,  for  defendant 
in  error. 

LUMPKIN,  J.  The  motion  for  a  new  trial 
contains  numerous  grounds,  but  the  questions 
upon  which  the  case  really  turns  are  succinct- 
ly stated  In  the  headnotes. 

1.  There  can  be  no  doubt  that  Kay  was  a 
general  agent  of  the  Brunswick  Ck>mpany,  and 
as  such  had  a  right  to  make  sales  of  Its  lots, 
though  not  Invested  with  authority  to  make 
and  execute  deeds  or  other  conveyances.  It 
is  also  true  beyond  question  that  he  did  seU 
8  lot  to  Dart  without  any  condition  or  re- 
striction whatever  as  to  its  use,  that  posses- 
sion of  the  lot  was  delivered  to  the  purchaser, 
the  price  paid  in  full,  and  that  the  purchaser 
made  valuable  improvements  upon  the  lot 
Afterwards  the  company  tendered  him  a  deed 
containing  numerous  restrictions  and  limita- 
tions, which  Dart  declined  to  accept  but  on 
the  contrary,  filed  an  equitable  petition  pray- 
ing for  a  specific  performance  of  the  contract 
as  made.  It  seems  that  the  company  so  Utr 
recognized  the  validity  of  the  sale  made  by 
Kay  as  to  accept  the  purchase  money,  and 
permit  Dart  to  remain  In  possession  and  im- 
prove the  property;  but  It  desired  to  Incor- 
porate in  its  deed  of  conveyance  terms  en- 
tirely imknown  to  the  transaction  between  Its 
agent  and  Dart  It  had  no  right  to  do  this, 
but  was  bound  to  convey  in  accordance  with 
the  terms  of  the  sale  as  made;  and  therefore, 
under  the  evidence,  the  verdict  and  decree 
for  a  specific  performance  in  Dart's  f&vor  were 
right 

2.  The  evidence  to  sustain  the  finding  of  the 
jury  that  the  Brunswick  Company  acted  In 
bad  faith  was  not  very  strong,  and  it  is  at 
beet  doubtful  whether  Dart  really  had  a  right 
to  damages  on  this  ground.  But  be  this  as  it 
may,  he  did  not  bring  his  action  for  damages 
for  a  breach  of  the  contract  He  had  a  right 
to  do  this  or  to  proceed  for  a  specific  per- 
formance. Having  elected  this  latter  remedy, 
he  waived  his  right  to  collect  attorneys  tees 
as  damages  for  bad  faith  in  breaking  the  con- 
tract the  performance  of  which  was  decreed 
in  his  favor.    Section  2842  of  the  Code,  which 
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tSlo-WB,  In  ipeeifled  caaea,  expenaea  of  litiga- 
tion aa  a  part  of  the  damagea,  la  applicable 
to  actlona  for  damagea  auatalned  Inthebreacti 
of  a  contract,  bnt  la  not  applicable  where  the 
party  atanda  npon  the  contract,  aeeka  to  have 
the  same  enforced  apeclflcally,  and  aocceeda 
in  so  doing.  Conaequently,  In  nfflrming  the 
Judgment,  we  have  ordered  the  recovery  of 
150  toe  counsel  feea  to  be  written  off  by  the 
plaintlft  bdow.  Judgment  affirmed,  with  di- 
rection. 


(M  Ob.  «ts) 

BUIOB  T.  MeORART. 
(Snpreme  Court  of  Georgia.     March  28,  18M.) 

Tbiai/— Akbiouous  Virdiot— Rnr  Triai.— Cos- 
aasT  TO  CoRRRonoK  ov  JuDaMiinr. 
The  action  being  npon  an  accoant  for 
Inmber  lold  and  dellTered,  and  the  verdict  be- 
ing for  the  plaintiff,  in  these  terms:  "We  the 
Jnry  find  for  plaintiff  forl7-one  dollars  and  four 
cents  principal  and  interest,"  the  verdict  is 
ambignons,  inasmuch  as  it  does  not  clearly  dis- 
close wheuer  the  interest  referred  to  was  in- 
terest to  be  computed  on  the  amonnt  specified, 
or  was  interest  already  computed,  and  included 
in  that  amount  For  this  ambignity  the  conrt 
was  warranted  in  granting  a  new  trial,  and  the 
jndgment  granting  it  is  affirmed.  But  Inas- 
much as  the  only  prejudicial  result  to  the  de- 
fendant below  would  be  that  he  might  be  char- 
ged with  interest  on  interest,  aa  well  as  inter- 
est on  the  principal  of  the  debt,  and  as  this  re- 
sult can,  at  the  option  of  his  adversary,  be 
avoided,  direction  is  given  that  if  the  plaintiff 
will,  during  the  term  at  which  the  remittitur 
from  this  court  shall  be  entered,  vacate  the 
Jndement  he  has  heretofc«e  entered  npon  the 
verdict,  and  in  lien  thereof  will  enter  Judg- 
ment for  the  apecific  amount  named  in  the  ver- 
dict, with  costs  in  the  court  below,  with  an  ex- 
press renunciation  of  any  interest  thereon,  and 
an  express  declaration  in  the  face  of  the  judg- 
ment that  it  shall  bear  no  Interest  whatever, 
then  no  new  trial  shall  be  had,  but  the  verdict, 
thus  limited  in  its  effect,  shall  stand. 
(Syllabus  by  the  Court) 

Brrw  from  anperlor  court,  Bloyd  couoty;  W. 
U.  Henry,  Judge. 

Action  by  B.  B.  Bulce  against  O.  F.  Mc- 
Orary  on  an  account  for  Inmber  aold  and  de- 
livered by  plaintiff  to  defendant  There  was 
a  Judgment  for  plaintiff,  and  a  new  trial 
granted.  Plaintiff  brings  error.  Affirmed, 
with  direction. 

McHenry,  Nunnally  &  Neel,  tor  plaintiff  in 
error.  Dean  &  Smith,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed,  wltb 
direction. 

(95  Ga.  SOS) 

WASHINGTON  v.  STATE. 
(Supreme  Conrt  of  (Georgia.     Dec.  21,  1894.) 

HieawAT  BoBBBRT— Alibi  am  Dbtbksb— Bvi- 
DBNca — Bdpvioibkot. 
No  error  of  law  having  been  committed, 
and  the  verdict  being  supported  by  the  evi- 
dence, this  court  will  not  interfere  with  the 
discretion  of  the  trial  Judge  in  refusing  a  new 
trial. 
(Syllabus  I7  the  Court) 

Elrror  from  superior  court,  Carroll  county; 
S.  W.  Harrla,  Judge. 


Harry  Washington  was  eonvleted  of  rob- 
bery, and  brings  error.     AfOrmed. 

The  following  Is  the  official  report: 

Harry  Washington  was  indicted  tor  the  of- 
fense of  robbery,  and  was  found  guilty.  Hli 
motion  for  new  trial  was  npon  the  general 
grounds  alone,  to  wit,  that  the  verdict  was 
contrary  to  law,  evidence,  etc  It  was  over- 
ruled, and  he  excepted. 

Upon  the  trial  the  prosecutor,  Maxwell,  tes- 
tlfled  in  brief:  "On  the  night  of  December  4, 
1883,  was  on  my  way  home  from  my  store  at 
Villa  Rica.  The  store  is  about  a  quarter  of 
a  mile  from  my  house.  Met  two  negroes, 
with  pistols  In  their  hands,  who  presented 
their  i^stols.  Told  them  not  to  shoot,  I  was 
unarmed.  One  of  them  put  his  right  arm 
around  me,  caught  my  right  arm,  and  with 
his  other  hand  took  my  pocketbook  from  me, 
and  searched  my  pockets.  In  the  pocket- 
book  I  had  some  $300  In  money  and  vari- 
ous checks.  Recognized  defendant's  voice. 
Couldn't  recognize  faces,  l>ecau8e  it  was  too 
dark.  It  was  an  unusually  dark  night,  and 
we  wero  In  a  low  place.  The  person  I  recog- 
nized aa  defendant  looked  about  bis  aiae. 
Think  the  other  was  smaller,  but  might  be 
mistaken.  Couldn't  tell  much  about  sizes  In 
the  dark.  Have  known  defendant  two  or 
three  years.  He  had  worked  for  me.  Was 
very  familiar  with  him,  and  am  well  ac- 
quainted with  bis  size  and  voice.  The  men 
had  their  tiats  pulled  down  over  their  faces, 
bnt  were  disguised  In  no  other  way  that  I 
could  see.  Couldn't  see  their  eyes,  but  could 
see  their  hands  and  mouth.  Was  right  at 
them.  The  one  I  think  was  defendant  stood 
In  front  of  me  while  the  other  was  searching 
my  pocketa.  Had  his  pistol  at  my  breast 
The  one  who  took  the  pocketbook  said,  IJon't 
say  nothing,  or  we  will  blow  your  damned 
brains  out'  and  the  one  In  front  of  me  aald, 
■Run,  and  if  yon  make  any  alarm  about  it 
in  this  town  to-night,  God  damn  you,  we  will 
kill  you.'  At  that  time  I  recognized  It  as  de- 
fendant's voice.  Think  they  called  my  name 
when  they  first  approached  me;  and  when 
they  took  the  money  won'tbe  positive  whether 
he  called  my  name  or  not.  Was  about  twen- 
ty or  twenty-flve  yards  from  my  gate  whoi 
they  robbed  me.  Green  Roberts  lived  a  little 
southeast  of  my  store, — three  or  four  hundred 
yards  from  my  store,  and  about  three-elghtba 
of  a  mile  from  my  house.  The  one  wbo 
stood  in  front  of  me  was  a  negro.  I  could 
see  enough  to  tell  he  had  a  negro's  flat  nose. 
Won't  swear  positively  It  was  defendant's 
face.  The  only  thing  that  caused  me  to  think 
it  was  defendant,  I  thought  I  recognized  his 
voice.  When  I  met  them  they  both  talked, 
and  both  said  about  the  same  thing:  'Hold 
upl  Your  money  or  your  life,  (xod  damn  your 
Didn't  recognize  defendant  at  that  time. 
Couldn't  teU;  both  talked  at  once.  Didn't 
recognize  his  voice  until  they  had  gotten  mj 
money,  when  he  spoke  by  himself.  Was  so 
excited  when  they  weire  getting  my  money 
don't  remember  all  that  was  said.    I  started 
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to  put  my  band  In  my  pocket,  and  he  said 
don't  do  that  I  recognized  that  Tolce  at 
that  time  as  the  voice  of  defendant  I  had 
my  eye  on  the  one  that  stood  In  front  of  me, 
for  I  thought  he  was  going  to  kill  me.  Can't 
say  positively  that  was  defendant's  voice. 
Know  it  sonnded  like  his  voice.  It  was  so 
dark  yon  couldn't  recognize  a  man  forty  or 
fifty  yards.  There  is  a  bridge  near  where  I 
live,  and  I  heard  them  coming,  very  near  the 
house,  before  I  got  on  the  bridge.  I  was  rob- 
bed about  fifteen  or  twenty  feet  after  I  pass- 
ed the  bridge.  The  man  who  canght  me  and 
took  my  money  talked  like  he  was  trying  to 
change  his  voice,  wliile  he  was  robbing  me. 
I  didn't  take  time  to  measure  the  man  who 
stood  in  front  of  me,  but  suppose  he  was  five 
feet  eight  inches  high,— alMUt  medium  height 
Had  defendant  arrested  that  night  between 
eight  and  twelve  o'clock.  Had  him  turned 
loose  without  bond  a  few  minutes  next  morn- 
ing, and  then  had  him  arrested  again.  The 
first  passenger  train  was  due  there  at  five 
twenty-five,  and  the  next  (accommodation)  at 
six  forty-two.  About  fifteen  or  twenty  min- 
utes after  the  first  train  came,  I  went  and 
got  my  mail.  Then  as  quick  as  I  could  come 
from  the  post  office  I  closed  up,  having  noth- 
ing to  do  but  close  the  door  and  blow  out  the 
light  I  walk  home  from  the  store  In  five 
minutes  or  less  time.  After  I  was  robbed, 
went  in  my  house,  and  consnlted  my  wife  a 
few  minutes;  then  went  to  some  neighbors; 
then  to  the  depot,  and  got  thoe  just  before 
the  accommodation  came  in.  The  persons 
who  robbed  me  ran  up  the  sidewalk  towards 
(own,  until  they  got  to  a  gate  near  the  first 
bouse,  when  they  ran  through  the  field. 
They  ran  across  a  rye  patch  into  a  pasture, 
and  then  through  a  swamp,  where  there  was 
a  cow  mire.  They  seemed  to  be  running 
dose  together.  The  swamp  was  thirty  or 
forty  feet  wide,  and  so  miry  I  couldn't  walk 
tn  it  without  stepping  on  tufts  of  grass.  They 
went  through  that  swamp  without  picking 
ttieir  way,  but  stepped  in  the  slush.  The 
land  Is  gray  down  there,  and  I  think  the  color 
of  the  mud  Is  a  kind  of  pipe  clay.  No  red 
mud  there.  Don't  remember  that  I  saw  any 
mud  on  defendant  after  he  was  arrested." 

Other  testimony  was  introduced  by  the 
state,  to  the  following  effect:  After  the  first 
train  had  passed,  and  befwe  the  accommoda- 
tion had  come,  one  Thompson  went  to  Max- 
well's store,  and  went  out  the  back  door. 
He  saw  two  men  at  the  back  of  the  store, 
who  seemed  to  be  stretching  np,  looking  in 
one  window.  One  of  these  corresponded 
pretty  well  with  defendant  but  Thompson 
could  not  see  his  face.  He  did  not  recognize 
this  man  as  defendant,  and  did  not  speak  to 
him.  Took  it  to  be  defendant;  thought  it 
was  defendant  Has  known  defendant  sev- 
eral years,  and  was  pretty  well  acquainted 
with  him.  Wh«i  he  could  see  defendant  in 
the  daytime  Icnew  his  walk,  and  thinks  the 
walk  of  the  man  corresponded  pretty  well 
Titb  defeudaut's  walk.     He  sized  up  to  be 


defendant  The  other  man  seemed  to  be 
lower.  The  man  Thompson  took  to  be  de- 
fendant had  on  an  overcoat,  and  did  not  sta{^ 
ger.  The  overcoat,  Thompson  thought,  was 
the  OTorcoat  which  defendant  usually  wore. 
He  would  know  defendant's  overcoat;  had 
seen  him  with  that  overcoat  He  did  not 
know  whether  the  overcoat  In  court  was  the 
one  defendant  had  on  that  night  or  not  A 
little  before  the  accommodation  train  came, 
defendant  came  Into  Oreen  Roberts'  house. 
There  was  mud  on  his  knees,  and  his  panto 
were  wet  and  frozen.  Roberts  did  not  notice 
his  shoes.  Defendant  said  he  had  been  np 
to  Jim  Morgan's,  to  see  if  Jim  bad  come 
home,  and  Jim  Benson  asked  defendant,  "If 
you  had  been  up  there,  how  come  your 
breeches  leg  muddy,  and  cockleburs  on  you?" 
and  defendant  said  Warren  Gary's  dogs  got 
after  him,  and  ran  him  np  there,  and  he  fen 
in  a  mud  hole.  A  short  while  afterwards  one 
came  in,  and  said  Mr.  Maxwell  was  robbed, 
and  Benson  said,  "Yon  can  all  tell  where 
I  was,  I  was  right  here."  Defendant  said, 
"You  can  tell  where  I  was,  too,  can't  you?" 
and  Roberts'  wife  replied:  "No,  you  was 
gone.  We  can't  tell  where  yon  was  gone 
to."  Defendant  stoyed  a  few  minutes,  and 
left,  saying  he  was  going  on  up  to  the  churcli, 
and,  after  he  left,  his  wife  came,  and  In- 
quired for  him.  Defendant  was  at  Roberta^ 
when  the  accommodation  train  passed  VUla 
Rica.  The  mud  on  his  panto  was  sorter  red 
mud  and  looked  like  he  had  been  down  (m 
bis  knees.  When  he  came  Into  RobertiT 
house  be  didn't  appear  to  be  excited  not 
tired,  and  had  his  guitar  box  in  his  hand. 
Roberts'  house  is  about  10  steps  from  Char- 
ity  Lambert's.  There  is  a  bridge  10  steps 
from  Roberts'  house,  and  to  cross  the  street 
and  come  right  up  from  the  bridge  100  yards 
np  that  street  would  put  defendant  at  War> 
ren  Carey's  house.  Defendant  was  drinking 
that  night  If  defendant  came  to  Warren 
Carey's  house  that  night,  Warren  did  not  see 
him,  and  If  Warren's  dogs  ran  anybody,  War- 
ren did  not  know  It  The  dogs  could  not 
mn  any  more  than  the  length  of  the  chain, 
for  they  were  tied  under  the  house  and  In 
the  house.  Smith's  field  is  between  Carey's 
and  Charity  Iiambert's,  and  there  is  red  mud 
In  the  gnllies  of  that  field.  Defendant  was 
seen  with  his  guitar  In  his  hand,  between 
sundown  and  dark,  before  the  first  train  pass- 
ed, coming  out  of  the  store  next  door  to  Max- 
well's. One  witness  thought  that  on  the 
night  Maxwell  was  robbed  witoess  could 
have  recognized  almost  any  pwson  at  a  short 
distance,  be  was  well  acquainted  with;  and 
that  if  a  negro  was  standing  in  front  of  him, 
he  was  well  acquainted  with,  with  hat  pulled 
down  on  his  forehead,  and  It  was  light 
enough  for  witness  to  tell  he  was  a  negro  by 
the  flatness  of  his  nose,  witness  could  recog- 
nize lilm  at  once.  It  is  about  as  easy  to  tell 
a  person  at  night  by  his  voice  as  it  is  to 
see  him  if  you  are  familiar  with  him.  An- 
other witness  testified  that  he  could  recog- 
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nbe  one's  voice  U  well  acquainted  wltb  blm, 
and,  If  scared  no  worse  than  to  know  that  a 
person  in  front  of  him  had  a  fiat  nose,  one 
ongbt  to  be  able  to  recognize  the  face  of  a 
person  with  whom  be  was  well  acquainted. 
The  tracks  that  w»e  found  and  supposed  to 
be  the  tracks  of  the  robbers  finally  turned 
In  the  direction  of  the  depot  and  Oreen  Rob- 
erts' house;  and  at  the  gait  the  persona 
seemed  to  have  been  traveling  when  the 
tracks  were  made,  to  have  gone  the  way  they 
went  from  where  Maxwell  was  robbed  to 
Roberts,'  would  have  taken  10  or  15  minutes, 
may  be  lees.  Defendant,  when  asked  to  go 
and  put  bis  foot  In  the  track,  said  he  would 
go,  and  went  voluntarily.  His  foot  fit  the 
track.  There  was  nothing  peculiar  about  his 
shoe  or  the  track.  He  wore  a  9  or  10  shoe, 
not  an  unusual  number;  and  a  9  or  10  shoe 
OD  the  foot  of  another  would  have  fit  the 
track.  One  Velvin,  who  took  defendant  out 
the  next  morning  to  try  bis  foot  In  the  track, 
noticed  the  clothes  defendant  had  on,  but 
did  not  pay  any  attention  to  them;  did  not 
notice  any  sign  of  muddy  slush  on  defend- 
ant's pants.  One  witness  testified  that  the 
mod  In  the  swampy  place  where  he  saw  the 
tracks  was  black,  and  that  the  tracks  where 
he  last  saw  them  wore  not  going  In  the  di- 
rection of  YlUa  Rica  or  of  Roberts'  or  of 
Orrle  Scott's  or  of  defendant's  bouse;  and 
tbat  be  did  not  see  any  yellow  mud,  "like 
that  there  on  pants,"  at  the  slush  these  par- 
ties went  through,  and  did  not  think  one 
eoold,  at  tbat  place,  have  gotten  such  mud, 
bat  woidd  have  gotten  black  mud,  and  could 
not  have  gone  through  that  place  without  get- 
ting moremnd  on  pants  "than  that";  but  there 
were  plenty  of  gullies  in  the  pasture  through 
which  the  robbers  ran.  some  not  tax  from 
where  witness  saw  the  tracks  last,  and  the 
mnd  in  these  gullies  was  yellow,— same  color 
as  the  mud  on  the  pants,  witness  thought 
BVom  where  this  witness  last  saw  the  tracks, 
If  the  person  making  them  had  continued  to 
move  in  a  circle,  they  would  have  come  into 
a  street  north  of  Maxwell's  house;  and  a 
pwson  could  have  gone  from  there  by  a 
street  to  one  Bmbry's,  then  by  a  school  build- 
log,  and  direct  to  Roberts.'  When  defend- 
ant was  arrested  be  t<dd  the  arresting  party 
that  he  had  been  up  at  Charity  I^mbert's 
and  Warren  Carey's;  tbat  he  met  Charity 
between  her  house  and  Carey's,  above  the 
road,  In  the  field,  in  a  low  flat  place,  but  did 
sot  say  how  long  they  were  there;  that  he 
went  to  Carey's,  and  Carey's  dogs  got  after 
him,  and  ran  him  down  through  the  branch 
and  swamp.  One  of  the  arresting  party  went 
to  Carey's  house,  and  the  dogs  were  tied. 
It  was  about  a  hundred  yards  from  where 
defendant  said  they  were  to  Carey's  house. 
This  person  did  not  notice  any  mud  on  de- 
fendant's pants,  nor  that  they  were  frosen; 
hot  they  were  tolerably  wet  from  his  knees 
dswn,  and  defendant  said  it  happened  by 
hit  tunning  from  the  dogs  through  the 
swampu     Defendant  was  sitting  at    home. 


playing  the  guitar,  when  arrested.  To  an- 
other person  defendant  stated  that  he  v»> 
out  with  Charity,  down  close  to  Carey's,  liav- 
Ing  taken  her  out  to  get  a  smack.  Tliis  per- 
son told  defendant  tbat  Maxwell  said  tvo 
negroes  robbed  him,  and  defendant  said  if 
he  could  get  out.  If  the  money  could  be  got 
he  would  get  It.  This  person  noticed  mud 
on  defendant's  shoes  and  pants,  and  to  bim, 
also,  defendant  accounted  for  it  by  saying 
Carey's  dogs  got  after  him.  Charity  Lam- 
bert testified,  among  other  things:  Defend- 
ant came  to  her  house  about  sundown,  and 
stayed  there  until  after  the  first  train  weot 
by,  and  left  Defendant  then  had  his  guitar 
with  him,  picking  it  Defendant  left  Jim 
Benson  at  Charity's.  After  the  accommoda- 
tion passed,  defendant  came  back,  and  asked 
for  Benson,  and  Cliarlty  told  him  Bensun 
was  hunting  for  bim.  This  was  the  first 
time  Charity  saw  him  after  he  had  left  ber 
house  as  above  mentioned.  She  was  not  out 
with  defendant  at  all  that  night  She  went 
to  town  after  both  trains  had  passed,  and  h» 
was  then  standing  on  the  bridge,  and  wu 
standing  there  when  she  came  back.  Slie 
did  not  come  between  ber  house  and  Orrle 
Scott's,  and  did  not  go  back  down  the  street 
towards  Carey's,  that  night,  at  alL  Defend- 
ant left  her  house  after  the  first  train  came, 
and  came  back  Just  s  little  before  the  ac- 
commodation, having  been  sway  25  or  80 
minutes.  Defendant  was  drinking,  and  said, 
when  at  her  house  the  first  time,  he  was  not 
going  home  to  bis  wife  that  way.  in  reply 
to  one  who  asked  him  to  go  homa  Defend- 
ant sent  his  wife  after  Charity,  and  told  ber 
he  was  In  a  serious  thing,  and  wanted  her 
to  help  him  all  she  could;  that  he  would 
give  her  |15  to  say  he  and  she  were  out  to- 
gether; and  she  refused  to  say  it  Defend- 
ant did  not  tell  her  to  swear  the  truth  about 
the  matter;  tbat  they  were  out  about  War- 
ren Carey's;  and  she  did  not  acknowledge  to 
being  there,  and  did  not  say  to  him  It  would 
get  ber  in  a  worse  fix  than  him,  and  he  did 
not  promise  her  to  help  pay  her  fine. 

The  main  defense  was  an  allbL  The  pants 
and  overcoat  which  a  witness  testified  de- 
fendant had  on  the  night  in  question,  were 
exhibited  in  court,  and  the  witness  testlfled 
that  the  pants  had  been  In  her  possession 
ever  since  defendant  pulled  them  off,  but  not 
the  coat;  and  that  the  i>ants  bad  not  been 
washed,  but  were  like  they  were  when  de- 
fendant pulled  them  off.  There  was  evidence 
that  about  the  time  of  the  commission  of  the 
robbery  two  men  were  seen  about  at  the  place 
where  the  robbery  was  committed,  one  tol- 
erably tall  and  the  other  low;  the  tall  one 
taller  than  defendant  and  the  low  one  lower; 
and  a  witness  who  testified  as  to  this  did 
not  think  either  of  them  was  defendant  This 
witness  did  not  know  defendant  until  the  day 
before  the  trial,  and  did  not  know  whether 
the  men  above  mentioned  were  white  or 
black.  Another  witness  saw  the  two  men,  and 
also   testified  that  the   tall  one   was  tallo 
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than  defendant  and  the  low  one  lower,  and 
that  the  tall  man  was  not  defendant  This 
witness  did  not  know  who  the  men  were, 
and  did  not  know  defendant  until  the  day  be- 
fore the  trial.  There  was  eridenoe  tending  to 
fitiow  that  defendant  was  atCharltr  Lambert's 
or  its  immediate  ylcinlty,  from  before  the  first 
train  went  by  until  after  the  accommodation 
passed;  that  during  that  time  he  was  out 
with  Charity  Lambert;  and  that  defendant 
was  "staggering"  drunk.  One  of  defendant's 
witnesses  testified  that  defendant  was  at 
Rich  Townsend's  when  the  first  train  came 
t>y;  that  witness  left  there  about  five  minutes 
after  the  first  train  passed,  and  defendant  was 
there  when  witness  left;  that  four  or  five 
minutes  after  the  accommodation  train 
passed,  defendant  came  into  Oreen  Roberta* 
house  with  mud  and  stuff  on  his  knees  and 
cockleburs,  and  said  he  was  tired;  that 
Carey's  dogs  got  after  him;  that  there  are 
cockleburs  down  in  the  fiat  in  the  field  be- 
tween Charity  Lambert's  and  Carey's;  and 
that  the  mud  on  defendant's  pants  was  red. 
One  witness  testified,  among  other  things,  that 
Charity  Lambert  and  defendant  went  down 
the  street  together;  that  Charity  turned 
the  comer  at  Orrle  Scott's,  and  went  down 
the  street,  and  defendant  followed  her, 
and  was  gome  ontll  two  or  three  minutes 
before  the  accommodation  came,  and  came 
imck  a  minute  after  Charity  did.  Another 
witness  about  the  same  time  saw  Charity  go 
between  her  house  and  Orrle  Scott's,  down  in 
the  direction  of  Carey's,  and  saw  a  man  stag- 
gsring  along  behind  her,  who  walked  like  de- 
fendant, but  witness  did  not  know  who  it 
was;  was  not  close  enough  to  tell  who  it 
was,  being  about  25  steps  away.  A  few  min- 
utes before  that,  this  witness  had  seen  Chari- 
ty and  defendant  whispering  together  at 
CSiarity's  and  Rich  Townsend's,  and  heard 
defendant  say,  "AD  right"  Another  witness 
testified  posltlTely  that  it  was  defendant  who 
followed  Charity  down  the  street  that  night; 
ttiat  witness  did  not  know  whether  the  moon 
was  shining  or  not,  but  reckons  you  could  see 
anybody  by  moonlight,  up  the  street,  a  hun- 
dred yards  or  further;  that  she  was  looking, 
and  recognised  defendant,  and  the  last  time 
she  saw  defendant  and  Charity  that  night 
they  were  about  a  hundred  feet  from  her. 
Another  witness  testified  that  at  the  time  of 
the  robbery  there  were  strange  colored  folks 
about  Villa  Rica;  that  he  saw  two  the  day 
Maxwell  was  robbed,— one  a  tall,  yellow  fel- 
low, and  the  other  lower;  and  it  was  noth- 
ing unusual  to  see  strange  men  there.  Wit- 
ness saw  them  there  nearly  erery  day  about 
that  time  of  the  year,  etc.  Defoidant  made 
a  long  statement,  denying  any  connection 
with  the  robbery,  and  accounting  for  his 
wha«abouts  in  the  manner  Indicated  above. 
He  stated  further  that  while  he  was  off  with 
Charity  that  night,  in  crossing  a  litUe  ditch, 
tie  fell  on  his  knees,  and  that  got  the  legs  of 
bis  pants  wet;  that  be  did  say,  when  he  got 
Oack  to  Roberta'  ho^<se,  that  Warren  Carey's 


dogs  barked,  got  after  him,  and  be  ran;  and 
that  while  he  and  Charity  were  down  there 
the  dogs  did  bark,  and  she  said,  "Let's  go 
away,"  and  they  left;  that  Charity  did  admit 
that  she  was  with  him  that  night,  and  after- 
wards denied  it;  that  Charity  said  she  did 
not  want  to  say  it  In  court,  as  they  would  put 
her  in  the  chain  gang,  and  he  told  her  that 
If  th^  put  her  in  the  chain  gang  for  telling 
the  truth  he  would  help  pay  her  oat;  and 
that  what  he  said  as  to  finding  the  money 
was  that,  U  his  bond  was  made.  If  negroes 
got  that  money  in  that  town,  he  would  find 
oat  where  It  waa,  and  let  it  be  known.  BIch 
nPownsend,  one  of  defendant's  matoial  wit- 
nesses, was  impeached  by  evidence  of  a  wit- 
ness as  to  Townsend's  bad  character,  etc.; 
and  so  waa  MoUie  Plant,  another;  and  by 
the  same  witness  Charity  Lambert  was  Im- 
peached. 

W.  D.  Hamrick  and  S.  H.  HoldemeaB,  far 
plalntifr  In  error.  T.  A  Atkinson,  SoL  Oea, 
and  W.  V.  Brown,  for  the  State. 

PBR  CURIAM.   Judgment  afOrmed. 


(M  Ok.  342) 

WARB  et  aL  y.  LAIRD. 

(Supreme  Court  of  Georgia.     Oct  80,  1898.) 

Qasnishmbht  PsocsaDiiios — Boin>  «o  Dissoltb 
— SrrrioiBNOT— Flbadihob— Issvas. 

1.  The  bond  eiren  by  the  defendant  below, 
though  not  In  strict  compliance  with  the  terms 
of  the  act  of  October  IS,  1885,  waa  snfficlent  to 
operate  as  a  dissolution  of  the  gamiduaent  un- 
der that  act,  and  therefore  a  traverse  of  ths 
answer  of  the  garnishee  waa  annecesaaiy.  The 
coort,  having  erroneously  diamisaed  the  case 
ft>r  the  want  of  such  traverse^'  wred  in  over- 
ruling the  motion  to  reinstate. 

2.  The  issue  as  to  whether  the  fund  gar- 
nished waa  anbject  to  the  camisbment  was 
anfficiently  raiaed  by  the  affidavit  or  so-called 
"claim"  of  the  defendant  that  the  fund  waa  not 
anbject  and  the  plaintiffs  should  have  been  al- 
lowed to  proceed  to  trial  upon  this  iasa& 

(Syllabus  by  the  Court) 

BkTor  from  siverlor  court,  Fnlton  ooantjr; 
Marahall  3.  Clarke,  Judge. 

Action  In  jnstlce's  court  by  Wore  &  Owena, 
copartners,  against  T.  O.  Laird,  In  which 
the  Bast  Tennessee,  Ylrginia  A  Oeorgla 
Railroad  Company  waa  served  as  garnishee. 
lYom  Judgment  for  plaintUTs,  defendant  ^>- 
pealed  to  the  superior  coort,  where  his  mo- 
tion to  dismiss  was  sustained.  From  an 
<n>der  overruling  their  motion  to  reinstate 
the  cause,  plalnttfb  bring  error.    Reversed. 

The  following  is  the  official  report: 

Ware  &  Owens  sued  Laird  In  a  Justloe's 
court,  and  caused  process  of  garnishment  to 
Issue  and  be  served  on  the  Bast  Tennessee, 
Virginia  A  Georgia  Railroad  Company. 
Laird  interposed  an  affidavit  and  bond,  the 
affidavit  alleging:  "That  he  is  a  laborer  toe 
wages,  employed  by  the  B.  T.,  V.  &  (3a.  B. 
R.  That  he  has  been  so  employed  by  said 
road  as  a  day  labwer  tar  wages  at  the  sma 
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of  I&2B  par  day  since  the  1st  day  of  Angost, 
1890.  That  said  plaintiffs,  Ware  &  Owens, 
have  heretofore,  to  wit,  on  the  13tb  day  of 
rannary,  1881,  cansed  process  of  gamUh- 
ment  to  Issoe  and  be  served  on  said  railroad 
to  hold  np  the  wages  earned  as  aforesaid 
\>j  deponent,  and  subject  the  same  to  the 
payment  of  a  certain  judgment  for  the  snm 
of  $66,  which  said  plalntlfTs  dalm  to  have 
against  him.  This  defendant  claims  that 
all  the  money  earned  by  blm  in  the  service 
of  said  road  as  aforesaid  since  the  date  afore- 
said of  first  employment  up  to  this  date  has 
been  earned  m  a  day  laborer  fbr  the  wages 
above  stated,  and  that  the  same,  and  every 
part  thereof,  is  exempt  from  process  of  gar- 
nishment nnder  the  law;  and  he  hereby  so 
daima  the  same  as  daily  wages,  and  exempt 
from  any  UabQity  of  garnishment  in  said 
case."    The  bond  recites:   "That  we,  Thos. 

0.  Laird,  principal,  and  ,  as  security, 

hereby  acknowledge  ourselves  Jointly  and 
severally  bound  unto  Ware  &  Owens  in  the 
snm  of  $130.00,  subject  to  the  following  con- 
ditions: That  said  Ware  &  Owens,  at  the 
alleged  date.  Sept  8,  "91,  of  the  justice  court 
of  the  1234th  district  O.  M.  of  said  county, 
obtained  a  Judgment  against  said  Thos  0. 
LAlrd,  principal,  upon  which  judgment  the 
said  Ware  &  Owens,  plaintiffs,  claim  there 
is  due  them  the  sum  of  $65;  and  that  said 
Ware  ft  Owens  have  sued  out  summons  of 
gamlsbment,  which  summons  has  been 
■erred  iq>on  the  B.  T.,  V.  &  Oa.  R.  R.  Co.; 
and  that  said  Thos.  O.  Laird  has  filed  his 
claim  to  the  amount  due  him  by  said  B.  T., 
T.  A  Oa.  R.  R.  Co.  as  exempt  from  the  pro- 
oesa  and  liability  of  garnishment,  for  the 
reason  that  the  sum  so  due  is  owing  for 
daily  labor  'i>erformed,  and  therefore  not 
subject  to  the  payment  of  said  alleged  Judg- 
ment Now,  If  said  defendant,  Thos.  O. 
Laird,  shall  pay  to  said  plaintiffs.  Ware  & 
Owens,  the  sum  that  may  be  found  due  to 
•aid  defendant  upon  the  trial  of  any  issue 
that  may  be  formed  upon  the  answer  of 
the  garnishee,  or  that  may  be  admitted  to 
be  due  in  said  answer  if  untraversed,  or 
that  may  be  found  subject  to  said  garnish- 
ment process  nnder  the  claim  hereinbefore 
stated,  then  this  bond  to  be  void.  Witness 
our  hands  and  seals  this  January  28,  '91. 
[Signed]  T.  0.  Laird.  &  L.  Limberry." 
Foot  days  after  the  date  of  the  affidavit 
and  bond  the  garnishee  answered,  admitting 
an  indebtedness  of  $96.10,  and  alleging  that 
It  was  due  Laird  for  dally  labor,  and  was 
not  subject  to  gamlsbment  The  justice 
rendered  judgment  in  favor  of  the  plaintiffs, 
and  Laird  appealed  to  the  superior  court 
There  he  moved  to  dismiss  the  case  because 
the  garnishee's  answer  had  not  been  trav- 
ersed. The  court  ruled  that  a  traverse  of 
the  answer  was  necessary,  and  that  it 
should  have  been  filed  at  the  first  term,  and 
dismissed  the  garnishment  proceeding,  with 
leave  to  move  to  reinstate^  The  motion  to 
reinstate  was  made,  and  was  overruled. 


Mayson  &  Hill,  for  plaintiffs  in  error. 
Simmons  &  Corrlgan  and  John  Clay  Smith,, 
for  defendant  in  trcor. 

BLBGKLET,  0.  J.  1.  Laird,  the  debtor, 
whose  money  was  garnished  In  the  hands  of 
the  Bast  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  his  debtor,  made  an  affi- 
davit claiming  the  fund  as  exempt  because 
consisting  of  bis  wages  as  a  day  laborer, 
and  at  the  same  time  gave  bond  to  dissolve 
the  garnishment  These  two  documents  ars 
set  forth  in  the  reporter's  statement  On  a 
comparison  of  the  bond  with  the  terms  of 
the  act  of  October  IS,  1885,  it  will  be  seen 
that  there  is  some  want  of  strict  compli- 
ance with  the  provision  of  that  act  W» 
think,  however,  that  the  bond  was  sufficient 
to  operate  as  a  dissolution  of  the  garnish- 
ment, and  toe  this  reason  that  a  traverse  of 
the  answer  of  the  garnishee  was  unneces- 
sary. The  superior  court  dismissed  the  cass 
because  the  answer  was  not  traversed.  It 
was  error  to  deny  the  motion  to  reinstate. 

2.  The  affidavit  of  Laird,  asserting  his 
claim,  sufficiently  raised  the  issue  as  t» 
whether  the  fund  was  subject  to  garnish- 
ment or  not  There  was  no  need  tor  nUs- 
ing  that  Issue  upon  the  answer  of  the  gar- 
nishee after  the  debtor  himself  bad  come 
In  and  raised  it  by  his  own  affidavit  assert- 
ing dalm  to  the  fund  as  exempt  The  plain- 
tiff, his  creditors,  who  sued  out  the  garnish- 
ment, should  have  been  allowed  in  the  sn- 
p^or  court  to  proceed  to  trial,  and  condemn 
the  fund  if  they  could.    Judgment  reversed. 

LUMPKIN,  J.,  disqualified,  not  presiding. 


(96  Oo.  ni) 

TAYLOR  et  al.  v.  NEW  ENGLAND  MORT- 
GAGE SBCURITT  CO.  et  sL 
(Supreme  Court  of  Georgia.    Dec.  8^  1884.) 
Appeal— Sbcubitt  roa  Cobts— Dmhissai. 

1.  There  being  several  plaintiffs  in  error 
in  the  bill  of  exceptions  sued  oat  in  this  case. 
an  affidavit  by  one  only  of  them  of  inability, 
from  poverty,  to  pay  the  costs,  is  not  sufficient 
to  bring  the  case  to  this  conrt  in  forma  pan- 
peris. 

2.  No  inch  affidavit  having  been  duly  fi]«d 
by  the  other  plaintiffs  in  error,  and  connsel 
for  the  plaintitn  in  error  having,  up  to  the  time 
of  the  calling  of  the  case  for  trial  in  this  conrt, 
neglected  or  refnsed  to  pay  the  costs,  the  writ 
of  error  is  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Washington 
county;  R.  L.  Gamble,  Judge. 

Action  by  the  New  England  Mortgage  Se- 
curity Company  and  others  against  John  Tay- 
lor and  others.  From  tbe  judgment  defend- 
ants bring  error.     Dismissed. 

J.  N.  GUmore  and  Jordan  &  l^son,  for 
plaintiffs  in  error.  Evans  &  Evans,  fgr  de- 
fendants in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 
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(9S  Oa.  Ml) 

PEASE  T.  WAGNON. 
(Supreme  Coart  of  Georgia.    Jan.  8,  1894.) 

JnaUDICTIOS— PKBStrllPTlONS  —  JUDOB   IH  CBAM- 

BBBa— MoRTe^aa  Bziovted  bt  Taua- 

TBB— FORBCLOStTRB. 

1.  Under  ae<rtionB  4221-4223  of  tha  Code, 
a  Judge  of  the  saperior  court,  though  acting 
in  TacatioD  and  at  chambers  in  passing  lawful 
ordera  touching  trust  eatates,  acts  as  a  court 
of  equity,  that  conrt  being  always  open. 
Hence  the  preanmptions  which  attach  in  favor 
of  judgments  and  decrees  by  a  court  of  general 
Jurisdiction  apply  to  ordera  thus  granted. 

2.  As  against  a  general  demurrer  to  a  pe- 
tition to  foreclose  a  mortgage  made  by  a  trus- 
tee to  secnre  a  debt  contracted  aa  trustee,  the 
petition  is  good  in  substance  as  to  the  authori- 
ty of  the  trustee  to  execute  the  mortgage  if 
It  alleges  that  the  mortgage  was  created  by  rlr- 
tue  of  an  order  of  the  Judge  of  the  superior 
court  of  a  named  circuit  authorizing  and  em- 
powering the  trustee  to  create  the  same.  As 
against  a  special  demurrer  pointing  out  that 
the  order  afioold  be  set  forth  in  terms  or  at- 
tached as  an  exhibit,  the  petition  would  not  be 
good,  but  it  would  be  amendable,  and  ought 
to  be  amended.  The  conrt  erred  in  dismissing 
the  petition  on  general  demurrer. 

(SyUabna  by  the  Court) 

Error  from  saperior  court,  Honstoii  coanty; 
0.  L.  Bartlett,  Judge. 

Action  by  William  A.  Pease  against  Mary 
V.  WagnoD,  tmstee,  to  foreclose  a  mortgage. 
From  a  Judgment  dismissing  the  petition, 
plaintiff  brings  error.     Reversed. 

Gustln,  Guory  &  Hall,  for  plalntifl  In  er- 
ror. R.  W.  Patterson,  A.  O.  Riley,  and 
Doesau  &  Hodges,  for  defendant  in  error. 

BIJSCKLET,  O.  J.  Although  the  petition 
and  the  rale  nisi  conformed  to  the  general 
proTlsions  of  the  Code  contained  in  section 
8962,  prescribing  the  mode  of  fwecloslng 
mortgages  on  real  estate,  yet,  aa  section 
8335  declares  that  trustees  are  not  author- 
ized to  create  any  lien  upon  the  trust  es- 
tate, except  such  as  are  given  by  law,  and 
as  the  law,  without  some  preliminary  order 
granted  by  the  proper  Judge  of  the  superior 
court  In  the  exercise  of  bis  equitable  Juris- 
diction, does  not  enable  any  tnistee  to  cre- 
ate a  lien  by  mortgage,  some  amendment 
to  the  petition  as  it  originally  stood  was 
necessary  in  order  to  show  that  the  mort- 
gage sought  to  be  foreclosed  was  valid  and 
binding  upon  the  trust  estate,  that  mortgage 
as  described  in  the  petition  having  tieen 
executed  in  1885,  long  after  the  Code  went 
into  operation.  The  amendment  made  to 
the  petition  alleged  that  the  mortgage  was 
"created  by  the  said  Mary  V.,  trustee,  by 
virtue  of  an  order  of  the  Honorable  Thos. 
J.  Simmons,  Judge  of  the  superior  courts  of 
the  Macon  circuit,  authorizing  and  empow- 
ering said  trustee  to  create  said  mortgage." 
Certainly  this  is  a  very  genertU,  vague,  and 
meager  averment  of  the  Judgment  or  decree 
referred  to.  But  the  petition,  as  amended, 
was  met  by  a  general  demurrer  only,  and 
of  course  this  admitted  that  the  averment 
'was  true  In  substance.    As  Houston  county 


Is  In  the  Macwi  circuit,  the  Judge  of  that 
circuit  was  the  proper  one  to  exercise  Juris- 
diction over  such  a  matter,  and  the  appro- 
priate decree,  made  in  vacation,  conferring 
upon  a  trustee  authority  to  mortgage  the 
trust  property,  is  usually  called  an  order. 
The  admission  made  by  the  demurrer  there- 
fore conceded  that  the  mortgage  was  exe- 
cuted in  pursuance  of  a  decree  rendered 
by  the  Judge  of  the  Macon  circuit  out  of 
term.  The  saperior  court,  as  a  court  of 
equity,  la  one  of  general  Jurisdiction;  and 
the  Code,  in  section  4222,  declares  that  "a 
court  of  equity  Is  always  open,  and  hence 
the  Judge  In  vacation  and  at  chambers  may 
receive  and  act  upon  such  petitions,"  mean- 
ing such  as  are  referred  to  In  the  preceding 
section,  which  says  that  "all  proceedings  ex 
parte  or  in  the  execution  of  the  protective 
powa«  of  chancery  over  trust  estates  or 
the  estates  of  wards  of  chancery  may  be 
presented  to  the  court  by  petition  only,  and 
such  other  proceedings  be  had  therein  as  the 
necessity  of  each  cause  shall  demand."  It 
follows,  we  think,  that  the  presumptions 
which  attach  in  favor  of  Judgments  and  de- 
crees by  a  court  of  general  Jurisdiction  ap- 
ply to  orders  like  the  ope  alleged  by  this 
amendment  to  have  been  granted  by  the 
Judge  of  the  Macon  circuit  That  such  an 
order  could  lawfully  be  granted  out  of  term, 
see  Weems  v.  Coker,  70  Ga.  746.  We  are 
not  to  be  imderstood  as  indorsing  the  amend- 
ment as  good  pleading  in  point  of  form.  If 
the  petition,  as  amended,  had  been  demur- 
red to  specially,  pointing  out  that  the  or- 
der granted  by  the  Judge  should  be  set  forth 
in  terms  or  attached  as  an  exhibit,  such  a 
demurrer  ought  to  have  been  sustained,  but 
the  petition  would  have  been  still  further 
amendable,  and  doubtless  the  requisite 
amendment  would  have  been  made,  had 
this  particular  defect  been  pointed  out  The 
court  erred  in  dismissing  the  petition  on  the 
demurrer  adjudicated  upon,  which,  as  ap- 
plied to  the  amended  petition,  was  a  general 
demurrer  only.    Judgment  reversed. 


(84  Ga.  68) 
LAMB  V.  DUNWODT. 
(Supreme  Court  of  Georgia.    June  18,  1894.) 

MuRicirAL  Corporations— Hatok  or  Brunswick 
— Tbrm  or  Omoa— Akbndmbnt  or  Cbartbr. 
Under  the  act  amending  the  charter  of 
the  city  of  Brunswick,  approved  December  23, 
1892,  which  declares  "that  the  term  of  the 
mayor  to  be  elected  at  the  election  for  mayor 
and  aldermen  of  said  city  on  the  second  Satur- 
day in  December,  1882,  shall  be  two  years," 
the  mayor  elected  on  the  day  last  mentioned 
was  entitled  to  hold  the  office  for  the  term  of 
two  years,  although,  before  the  approval  of  tlie 
amending  act,  that  day  had  already  passed, 
and  an  election  for  a  mayor  for  a  term  of  one 
year  only,  as  provided  in  the  existing  charter 
of  the  city,  had  talten  place;  it  appearing  from 
the  legislative  journals  that  the  amending  act 
had  been  introduced  in  the  senate  and  passed 
by  that  body,  and  had  been  read  the  first  time 
in  the  house  of  representatives,  before  the  sec- 
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ond  Satnrttar  In  December,  1892,  and  the  char- 
ter of  the  cit7,  before  the  amendinK  act  was 
passed,  expr^slj  declaring  that  the  mayor 
should  hold  his  office  until  his  successor  waa 
elected  and  qualified. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Thomas  W.  Lamb  against  Harry 
F.  Dunwody  to  test  defendant's  right  to  the 
o£Sce  of  mayor  of  the  dty  of  Brunswick, 
claimed  by  rdator.  There  waa  a  judgment 
for  defendant,  and  plaintiff  brings  oror.  Re- 
versed. 

Symmes  &  Bennet  and  Harrison  &  Peeples, 
for  plaintiff  In  oror.  Eterry  F.  Dunwody 
and  Spenow  R.  Atkinson,  for  defendant  1b 
error. 

LUMPKIN,  J.  The  act  of  August  27,  1872. 
amending  the  charter  of  the  dty  of  Bruns- 
wick (Acts  1872,  p.  161),  provided  for  the 
election  of  a  mayor  on  the  second  Saturday 
in  December  of  that  year,  and  that  th«« 
should  be  an  election  for  a  mayor  on  the 
second  Saturday  In  December  In  each  and 
every  year  thereafter,  the  mayor's  term  of 
office  being  one  year,  and  until  his  successor 
was  doly  elected  and  qualified.  While  this 
law  was  stlU  of  force,  Lamb,  on  the  second 
Saturday  In  December,  1892,  was  elected 
mayor  of  Brunswick  for  the  term  of  one  year, 
which,  under  the  law,  was  to  begin  on  the 
first  Monday  In  the  January  following.  The 
second  Saturday  In  December,  1892,  was  the 
10th  day  of  that  month.  On  the  30th  day 
of  the  preceding  Novembw,  a  bill  to  amend 
the  charter  of  Brunswick  was  Introduced  and 
read  the  first  time  In  the  senate.  It  was  read 
the  second  time  In  that  body  December  2d,  and 
was  read  the  third  time  and  passed  Decem- 
ber 5th.  Tuis  bill  was  read  In  the  house  of 
representatives,  the  first  time,  December  9tb; 
the  second  time,  December  13th;  was  passed 
by  that  body  December  15th;  and  approved 
by  the  governor  December  23d.  This  act  Is 
to  be  found  In  the  official  publication  of  the 
Acts  of  1892  (page  213).  The  tenth  section 
thereof  amends  the  fourth  section  of  the 
act  of  1872,  above  dted,  so  as  to  provide 
"that  the  term  of  the  mayor  to  be  elected 
at  the  election  *  *  *  on  the  second  Sat- 
urday In  December,  1892,  shall  be  two  years, 
and  from  thereafter  elections  for  mayor  shall 
be  held  biennially."  It  will  thus  be  seen 
that  the  bill  which  became  the  act  of  1892 
bad  been  Introduced  and  passed  In  the  senate, 
and  had  been  read  the  first  time  In  the  house 
of  representatives,  before  the  second  Satur- 
day In  December,  at  which  time  Lamb,  as  al- 
ready stated,  was,  under  the  then  existing 
charter,  elected  mayor  for  the  term  of  one 
year.  At  the  time  of  Its  passage  by  the  sen- 
ate and  of  Its  first  reading  In  the  house  of 
representatives,  the  words  "to  be  elected" 
were  appropriately  used  with  reference  to 
"the  second  Saturday  In  December,  1892," 
which  had  not  then  yet  arrived;  and  it  is 
obvious  that,  when  the  bill  was  Introduced, 


it  must  have  been  the  Intention  of  Its  an- 
ther, and  also  of  the  senate  in  passing  It, 
that  It  should  apply  to  the  election  which 
would  occur  on  the  day  last  mentioned.  As, 
however,  that  day  had  come  and  gone  before 
the  passage  of  the  bill  by  the  house  of  repre- 
sentatives and  Its  approval  by  the  governor, 
the  words  "to  be  elected"  were  no  longer 
literally  appropriate.  The  difficulty,  donbt- 
less,  arose  from  Inattention  and  a  consequent 
failure  to  have  the  bill  amended  so  as  to  be 
accurate  In  Its  terms  with  reference  to  the 
election  to  whicli,  beyond  all  question,  it  was 
originally  intended  to  apply.  In  view  of  the 
facts  stated,  we  cannot  reasonably  doubt 
that  the  real  Intention  of  the  general  assem- 
bly was  that  the  mayor  elected  on  the  second 
Saturday  in  December,  1892,  should  hold  his 
office  for  the  term  of  two  years  from  the  first 
Monday  in  January,  thereafter,  upon  which 
day  that  term  was  by  law  to  begin.  Hie  car- 
dinal rule  for  the  construction  of  all  statutes 
being  that  effect  should  be  given  to  the  real 
legislative  will,  when  ascertainable,  we  feel 
bound  to  hold  that  Lamb  was  entitled  to  the 
office  of  mayor  for  the  term  of  two  years  Just 
mentioned,  the  more  especially  as  the  law 
actually  In  force  when  hU  election  took  place 
distinctly  provided  that  he  should  hold  the  of- 
fice until  his  successor  was  duly  elected  and 
qualified. 

At  an  election  held  on  the  second  Saturday 
in  December,  1893,  Dunwody  was  elected 
mayor  of  Brunswick,  and  took  bis  seat  aa 
such  on  the  first  Monday  in  January,  18D4. 
Lamb,  claiming  the  office,  Instituted  proceed- 
ings to  test  Dunwody's  right  to  hold  It,  which 
restilted  In  a  Judgment  In  favor  of  the  latter. 
There  was  no  authority  of  law  whatever  for 
holding  an  election  in  1893.  After  very  anx- 
ious and  careful  consideration,  we  can  find 
no  sound  or  even  plausible  reason  for  Imput- 
ing to  the  legislature  a  design  to  say  "1893" 
instead  of  "1892"  in  the  phrase  "on  the  sec- 
ond Saturday  in  December,  1892."  At  the 
time  the  bill  was  drafted,  its  author  could  cer- 
tainly have  had  no  Intention  to  use  the  fig- 
iu*es  "1893";  and  there  is  no  reason  what- 
ever for  supposing  that  at  any  time  while 
the  bill  was  pending  in  either  branch  of  the 
general  assembly  there  was  any  piupose  or 
intention  to  substitute  "1893"  for  "1892." 
The  act  appoints  the  even,  and  not  the  odd, 
years  for  the  whole  series  of  biennial  elec- 
tions. To  begin  the  count  with  1893  is  un- 
questionably the  very  reverse  of  what  waa 
contemplated.  The  case  Is  really  not  one 
for  construction,  but  for  honest  acceptance 
of  the  exact  truth. 

There  being  no  authority  of  law  for  hold- 
ing the  election  at  which  Dunwody  was  Reel- 
ed, that  election  was  absolutely  null  and  void, 
and  conferred  upon  him  no  right  whatever  to 
hold  the  office.  This  being  so.  Lamb  had  the 
right  to  hold  over  by  virtue  of  bis  election  un- 
der the  act  of  1872,  even  If  the  act  of  1892  did 
not  confer  upon  him  a  term  of  two  years.  But 
we  think,  for  the  reasons  already  stated,  the 
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act  last  mentioned  did  this.  That  act  was 
not  retroactive.  The  term  of  Lamb  bad  not 
began  when  it  was  passed.  It  therefore  did 
not  prolong  the  existing  term,  bnt  simply 
added  an  additional  year  to  a  term  which 
was  to  begin  in  the  fntorfc  The  act,  there- 
fore, was  prospectlTe  entirely  as  to  the  term 
of  office  it  affected.    Judgment  reversed. 

(93  Ga.  8SZ) 

WESTERN   UNION  TBL.  CO.  v.  BATBS. 
(Supreme  Coort  of  Oeorgia.    Not.  6,  18D8.) 

TSLSOKAPH  COMFAMIXS  —  DsLAT  IN  DbLTVSBT  — 

Bvmsiics— AsmasiBiLiTT— Hbasdkb 
OF  Damasbs. 

1.  As  to  the  p^alty  for  not  delivering  In 
Ctootgia  with  due  diligence  the  message  after 
its  transmission  from  Tennessee,  and  as  to 
the  constltntlonality  of  the  statute  on  the  sub- 
ject with  reference  to  Interstate  commerce,  the 
case  is  roled  by  Telegraph  Co.  v.  James,  16  S. 
BL  88.  90  Oa.  264. 

2.  The  message  delivered  br  the  company 
after  the  delay  was  over  was  admissible  in  evi- 
dence, and  it  was  unnecessary  to  call  for  or 
pot  In  evidence  the  original  message  delivered 
to  the  company  for  transmission. 

3>  Where  an  agent  of  the  defendant  corpo- 
ration is  examined  by  the  plaintiff  as  his 
own  witness,  it  is  discretionary  witn  the  conrt 
to  admit  evidence,  otherwise  comi>etent,  drawn 
ont  by  a  leading  interrogatory,  althoagh  the  in- 
terrogatory was  excepted  to  In  due  time  and 
manner  by  the  defendant. 

4.  If  a  plaintiff  seeks  to  take  the  benefit 
of  a  written  demand  npon  a  telegraph  company 
for  damages,  where  snch  demand  is  necessaiy 
to  his  right  of  action,  the  mere  fact  that  the 
agent  on  whom  the  demand  was  made  an- 
swered it  verbally  by  a  refusal  on  the  part  of 
tiie  company  to  settle,  saying  that  the  plain- 
tiff would  have  to  bring  suit,  will  not  dispense 
with  the  highest  evidence  of  the  demand,  which 
to  the  writing  itself,  or  proof  of  its  contents 
after  failure  to  produce  It  has  been  accounted 
for. 

5.  Where  the  plaintiff  has  made  a  lonmey 
which  he  wonid  not  have  made  so  eariy  had  the 
telegraph  company  deliyered  to  him  with  due 
diligence  a  message  which  ought  to  have  been 
ddivered  before  the  journey  was  commenced. 
he  is,  prima  farie,  not  entitled  to  recover  of 
the  company  the  whole  enwnse  of  the  journey, 
bat  only  the  difference,  if  any,  between  what 
it  cost  to  make  it  then  and  what  it  would  have 
cost  to  make  it  at  the  later  time  designated  in 
the  delayed  message.  Evidence  to  snow  that 
be  incurred  expense  for  a  horse  and  buggy  to 
convey  him  beyond  the  point  from  which  the 
dispatch  was  sent,  the  sender  being  his  own 
wile,  is  not  admissible  without  further  evidence 
tending  to  show  that  he  had  not  then  discov- 
ered that  he  had  made  his  journey  premature- 
ly, and  why  he  bad  not  made  the  discovery. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Lewis  L  Bates  against  the 
Western  Union  Telegraph  Company  to  re- 
cover for  defendant's  negligence  in  the  mat- 
ter of  delivering  a  certain  telegram.  On 
Judgment  tot  plaintiff,  defendant  brings  «<■ 
ror.     Reversed. 

Blgby,  Reed  &  Berry,  for  plaintiff  In  error. 
Frank  A.  Arnold,  for  defendant  in  error. 

BLECKLEY,  O.  J.  1,  2.  The  first  and  sec- 
ond points  bara  been  ruled  heretofore.    As 


to  the  flrat,  see  Telegraph  Co.  r.  Tames,  M 
6a.  254,  16  &  B.  83.  As  to  the  second,  see 
Telegraph  Co.  t.  Fatman,  73  6a.  285;  Same 
v.  Blance,  93  6a.  — ,  19  S.  E.  255. 

8.  The  trial  court  has  a  discretion  In  allow- 
ing leading  questions  when  a  witness  is  un- 
der examination  in  open  court.  We  see  not 
why  this  discretion  should  not  extend  to  the 
taking  of  evidence  by  interrogatories.  Here 
the  witness  Interrogated  was  an  agent  of 
the  adverse  party,  and,  doubtless,  this  was 
the  reason  why  the  court  deemed  it  no  im- 
proprlety  to  lead  him.  We  can  see  nothing 
to  indicate  any  abuse  of  discretion. 

4.  The  demand  upon  the  company  for 
damages  was  in  writing;  and,  while  the 
question  admits  of  two  opinions,  we  think 
the  writing  itself  was  the  highest  and  beet 
evidence  of  the  demand,  and  should  have 
been  produced  or  accounted  for,  notwith- 
standing the  company's  agent  answered  it 
To-baliy,  by  a  refusal  on  the  part  of  the 
company,  and  said  the  plaintiff  would  have 
to  bring  suit  The  evidence  of  Arnold 
touching  demand,  and  the  response  made 
thereto,  should  have  been  ruled  out 

6.  Inasmuch  as  the  plaintiff  made  his 
Journey  earlier  than  he  would  have  made 
it  if  the  company  had  delivered  to  him  with 
due  diligence  the  delayed  message,  he  might 
recover,  as  a  part  of  his  damages,  any  ex- 
cess of  expense  which  was  occasioned  by 
making  the  journey  at  a  time  when  it  would 
not  otherwise  have  been  made.  But  this 
excess  would  be  the  limit  of  his  recovery 
on  this  KOTB.  It  he  made  it  as  cheaply  as 
he  wculd  have  made  it  had  he  waited  until 
the  time  designated  in  the  message,  th^e 
was  nothing  upon  which  to  base  any  re- 
covery on  account  of  expenses.  Of  course, 
if  he  had  to  repeat  the  journey,  and  thus 
pay  tar  two  journeys,  instead  of  one,  the 
whole  expense  of  the  first  might  be  recov- 
erable; but  nothing  of  this  kind  appears  in 
the  evidence.  The  sender  of  the  message 
was  the  plaintlfTs  wife,  and  it  was  sent 
from  Shelbyville,  Tenn.,  to  Atlanta,  6a. 
She  seems  to  have  been  in  Shelbyville  both 
when  she  sent  the  message  and  when  he  ar- 
rived  there,  in  consequence  of  a  previous 
message  «■  appointment;  and  there  is  noth- 
ing tending  to  show  that  she  did  not  Inform 
him  that  the  delayed  message  bad  been  sent, 
and  that  his  journey  had  been  prematurely 
made.  This  being  so,  we  can  see  no 
ground  tor  charging  the  company  with  what 
he  paid  to  hire  a  horse  and  buggy  in  Shel- 
byville, to  carry  him  to  another  point,  where 
the  party  was  with  whom  he  had  business. 
The  court  erred  in  admitting  evidence  as  to 
this  Item  of  expense. 

The  judgment  refusing  a  new  trial  is  re- 
versed, with  dhrectlon  that,  if  the  plaintiff 
will  write  off  all  his  recovery  except  for 
the  amount  of  the  statutory  penalty  and  the 
costs,  then  the  judgment,  thus  modified,  shall 
stand  affirmed.  Judgment  reversed,  with 
direction. 
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(M  Ga.  457) 

WESTERN  &  A.  R.  CO.  t.  MOORE. 
(Supreme  Conrt  of  Georgia.     March  26,  1894.) 

AOTIOK  >0R  WBOMSrCI.  DCATB  —  RMLBOAS  COM- 
PANY—IkJUBT  TO  BBIKBICAH  —  CONTBIBOTOBT 
NBaUOKNCB — VlOLATIOH  OF  RULBS  —  IXWtRVO- 

noRi— Damaobs. 

1.  There  was  no  error  in  allowintr  the  plain- 
tiir  to  testify  that  her  hasband,  after  paying 
hi*  "cab  board,"  which  amounted  to  $5, 
brought  her  $59  at  the  end  of  every  month  he 
was  at  work,  and  that  he  had  no  other  means 
•r  resources  except  liis  wages;  the  eyidence 
l>ei]ig  offered  to  snow  what  were  the  earnings 
ef  the  deceased,  and  the  objection  being  that 
the  amount  turned  over  to  the  plaintiff  by  her 
husband  at  the  end  of  the  month  was  no  stand- 
ard by  which  to  measure  his  earnings. 

2.  There  was  no  error,  while  explaining  to 
the  Jury  the  law  that  an  employ^,  in  order  to 
be  entitled  to  a  recovery,  must  be  free  from 
fault,  in  using  the  expression  that  "he  must 
not  haye  contributed  to  the  injury."  This  was 
no  Intimation  that  there  could  be  a  partial  re- 
eoyei7  by  such  employ^  in  case  he  contributed 
to  bnneing  about  or  causing  the  injury. 

8.  Under  a  rule  of  a  railroad  company  in 
tfaeae  words:  "Conductors  and  trainmen  are 
required  to  be  at  terminal  stations  90  minutes 
before  the  leaying  time  of  their  trains.  Brake- 
men  must  examine  the  coupling  apparatus  and 
brakes  before  train  starts,  and  report  to  the 
conductor  such  as  are  not  in  good  order,"^t 
would  prima  fade  be  incumbent  upon  brake- 
men  to  examine  brakes  only  at  terminal  points, 
before  the  starting  of  a  train.  It  was  improp- 
er to  leaTe  to  the  Joiy  the  determination  of 
tb*  meaning  of  the  rule,  and  eyidence  was  not 
admissible  to  show  that  employes  of  the  com- 
pany interpreted  and  acted  upon  the  rule  as 
meaning  that  it  was  a  brakeman's  duty  to  ex- 
amine the  brakes  upon  a  car  taken  at  a  station 
before  the  tnUn  left  that  station,  without  show- 
ing that  the  plaiatiff  so  understood  or  so  acted 
on  the  rule,  or  knew  that  the  other  employte 
did  so.  An  ambiguous  rule  promulgatea  by  a 
corporation  for  the  goyemment  of  its  employes 
bi  a  dangerous  setrice  should  generally  be  tak- 
en in  its  stronger  sense  against  tho  corpora- 
tion, and  In  fayor  of  the  employe. 

4.  Where  the  court  deariy  instructed  the 
Jury  that  the  railroad  company  could  defend 
by  showing  that  the  employe  Injured  was  in 
teult,  or  that  the  company  was  without  fault, 
and  that,  if  it  established  either  of  these  de- 
fenses, it  was  not  liable,  the  expression  "it 
would  be  upon  them  [the  company]  to  show 
either  of  these  thin^  and,  if  they  [the  com- 
pany] fail  to  show  either  one  of  these  things, 
the  plaintiff  would  haye  a  right  to  recover, 
could  not  haye  misled  the  jury,  and  is  no  cause 
for  a  new  trial.  Taking  the  entire  charge  to- 
gether, the  jury  must  have  understood  that  the 
establishment  of  either  defense  by  the  company 
would  be  sufBcient,  and  that  it  was  not  neces- 
sary to  establish  both. 

5.  It  was  not  error  to  refuse  to  give  in 
charge  to  the  jury  the  following  request:  "If 
the  plaintifTs  husband  knew,  or  ought  to  have 
known,  of  the  existence  of  the  alleged  defect 
in  the  brake  before  he  attempted  to  use  it,  or 
he  could  have  known  it  by  the  exercise  of  or- 
dinary care  and  diligence  on  his  part, — ^that  is 
to  say,  such  care  as  every  prudent  man  would 
bave  used  under  the  same  or  similar  circum- 
stances,—if,  by  using  such  care,  he  could  have 
discovered  the  defect,  plaintiff  cannot  recover, 
because  the  law  is  that  a  servant  cannot  re- 
cover of  the  master  for  an  injury  received  in 
using  defective  appliances  either  where  he 
knew  of  the  defect  before  using  it,  or  oould 
and  ought  to  have  discovered  it  before  using 
it."  This  is  sound  law  in  the  abstract,  but 
there  was  no  evidence  from  which  the  jury 
maid  infer  that  the  plaintiff  knew  of  the  de- 


fect;  hence  the  request,  in  some  of  Its  terms, 
was  not  applicable  to  the  facts. 

6.  In  its  charge  upon  the  measure  of  dam- 
ages, the  court  erred  in  omitting  to  call  the  at- 
tention of  the  Jury  to  the  fact  that  in  his  de- 
clining years  the  capadty  of  the  deceased  to 
labor  in  his  calling,  and  his  ability  to  earn 
money,  might  have  decreased,  and  that  they 
should  take  this  into  consideration  in  fixing 
the  amount  of  the  damages.  In  view  of  the 
facts  of  this  case  and  the  amount  of  the  verdict 
rendered,  there  ought  to  be  a  new  trial  because 
of  this  error. 
(SyUabns  by  &m  Court) 

Error  from  superior  ooort;  Cobb  conntj; 
George  F.  Oober,  Judge. 

Action  by  Mary  E.  Moore  against  the 
Western  &  Atlantic  Railroad  Company  for 
death  by  wrongfol  act  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Payne  A  Tye  and  Sessions  &  Sessions,  for 
plaintiff  in  error.  Clay  &  Blair,  tor  defuiA- 
ant  in  errcHr. 

FEB  CURIAM.    Judgment  rerersed. 


(M  Oa.  75*) 

HTJBBARD  et  al.  t.  TURNER  «t  aL 

(Supreme  Court  of  Georgia.    June  18^  1804.) 

Vam  Ihsurascb  —  Patabu   to  "Hbibs"— Co*> 
STBuoiioK  o*  Tasii — Biears  o*  Cbbdit. 

OBS  OV  DbOBASKD  THBKBTa 

The  word  "heirs,"  in  a  policy  of  life  in- 
surance payable  to  the  "heirs  or  assigns"  of 
the  assured  after  his  death,  be  never  haTing 
had  a  wife  or  child,  is  to  be  construed  as  mean- 
ing his  next  of  kin  according  to  the  statute  of 
distributions,  which  in  Georgia,  when  the  de- 
cedent leaves  no  widow,  is  the  same  as  the 
statute  of  descent  or  Inheritance.  Although 
the  heirs,  as  beneficiaries  of  the  politr,  are  to 
be  ascertained  by  reference  to  the  statute,  they 
become  beneOdarieei  and  take  their  interest 
by  virtue  alone  of  tne  contract  in  their  l>ehali 
embraced  in  the  policy,  and  not  in  any  respect 
by  virtue  of  the  statute;  wherefore,  on  the 
deatii  of  the  assured  intestate  without  having 
assigned  the  policy,  they  take  its  proceeds  as 
purchasers,  and  not  as  heirs  or  oistributeea. 
This  being  so,  these  proceeds  are  no  part  of 
the  estate  of  the  assured,  and  are  not  subject 
to  the  claims  of  his  creditors,  unless,  by  rea- 
son of  some  fraud,  actual  or  constructive, 
committed  by  the  assured  upon  their  rights  in 
taking  out  or  keeping  up  the  policy,  the  cred- 
itors are  equitably  entitled  to  follow  and  re- 
claim money  invested  in  the  policy  whidi  ought 
to  have  been  used  or  reserved  for  use  In  satis- 
fying their  demands. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Chatham  connty; 
Robert  Falligant,  Judge. 

Action  by  Hubbard,  Price  &  Co.,  as  cred- 
itors of  Charles  C.  Hardwick,  against  one 
Turner  and  others,  to  recover  the  proceeds  of 
a  policy  of  life  insurance  taken  out  by  de- 
ceased, and  claimed  by  them  to  be  subject  to 
his  debts.  There  was  Judgment  for  the  belts, 
and  plaintiffs  bring  error.    Affirmed. 

A.  Minis,  W.  W.  Osborne,  and  Pope  Bar- 
row, for  plaintiffs  In  error.  Cabanlsa  &  Wil- 
llngham,  Saussy  &  Saussy,  and  Harrison  A 
Feeples,  for  defendants  in  error. 
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LTTMPKIN,  3.  Charles  C.  Hardwlck,  In  his 
lifetime,  took  out  a  policy  of  Insurance,  pay- 
able to  his  "heirs  or  assigns."  The  contest 
In  the  present  case  was  between  his  creditors 
and  his  heirs  at  law,  who  were  his  sister,  two 
nieces,  and  a  nephew  (be  never  having  bad  a 
wife  or  child),  over  the  fund  derived  from  this 
policy,  which  had  been  paid  over  by  the  com- 
pany to  Hardwlck'B  administrator.  The  pol- 
icy was  Issued  Id  1S69.  The  debts  due  the 
contesting  creditors  were  made  in  1890.  Hard- 
wick  had  never  assigned  the  policy,  and  died 
Insolvent.  There  was  no  evidence  that  he  was 
insolvent  when  the  policy  was  taken  out,  nor 
that  any  of  the  premiums  upon  it  were  paid 
when  he  was  Insolvent,  nor  that  any  of  the 
present  claims  against  his  estate  were  in  ex- 
istence at  any  time  when  any  premium  was 
paid.  The  judge,  upon  the  above  state  of 
facts,  rightly  decreed  that  the  heirs  were  en- 
titled to  the  proceeds  of  the  policy  in  the  ad- 
ministrator's hands.  What  is  the  meaning  of 
the  words  "heirs"  as  nsed  in  this  policy?  Un- 
der our  statute  of  distributions,  which  Is  the 
same  as  the  statute  of  descent  or  inheritance, 
when  the  decedent  leaves  no  widow  this  word 
certabily  means  "the  next  of  kin."  Code,  §§ 
2484,  2570.  As  the  assured  was  unmarried 
and  childless,  he,  doubtless,  intended  to  pro- 
vide for  those  who  would,  at  the  time  of  his 
death,  be  entitled  to  his  estate  as  his  legal  dis- 
tributees, unless,  during  his  life,  he  should 
choose  to  divert  in  another  direction  the  pro- 
ceeds of  the  policy  by  himself  assigning  it 
As  he  never  did  assign  it,  and  as  he  remained 
unmarried  up  to  the  time  of  his  death,  we  are 
satisfied  the  intention  remained  with  him  to 
the  last  that  his  next  of  kin  should  take  the 
proceeds  of  the  policy  by  virtue  of  the  contract 
he  had  made  in  their  behalf  with  the  insur- 
ance company.  Reference  Is  had  to  the  stat- 
ute simply  for  the  purpose  of  ascertaining 
who  are  Uie  beneficiaries  of  the  policy;  but, 
when  tbus'sscertained,  their  right  to  the  mon- 
ey is  not  derived  from  the  statute,  but  solely 
from  the  contract  embraced  in  the  policy.  In 
other  words,  they  take  the  proceeds,  not  as 
h^rs  or  distributees  of  the  deceased,  bnt  as 
purchasers.  This  being  so,  the  proceeds  of 
this  policy  were  not,  under  the  facts  of  this 
case,  any  part  of  the  estate  of  the  assured,  and 
therefore  not  subject  to  the  claims  of  his  cred- 
itors. Had  any  fraud,  actual  or  constructive, 
been  committed  by  the  assnred  upon  their 
rights,  either  in  taking  out  or  keeping  up  thepol- 
Icy,  they  might  be  equitably  entitled  to  follow 
and  reclaim  money  which  'Qie  assured  had  in- 
vested in  the  policy,  and  which  ought  to  have 
been  used,  or  reserved  for  use,  In  satisfying 
their  demands.  No  reference  is  here  intended 
to  the  class  of  cases  falling  under  section  2820 
of  the  Code.  Where  the  assured  directs  the 
money  due  upon  a  policy  to  be  paid  to  any  of 
the  persons  designated  in  that  section,  even 
though  he  may  be  insolvent,  and  use  in  pay- 
ing premiums  money  to  which  his  creditors 
■re  equitably  entitled,  no  person  can  defeat 
the  policy.    This  to  so  because  the  law  so  de- 
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dares  In  express  terms.  Bnt  granting  that  la 
the  present  case  the  creditors  of  Hardwlck 
might,  for  any  equitable  reason,  have  been  en- 
titled to  follow  and  reclaim  money  Invested  In 
this  policy,  no  such  equitable  reason  appears 
In  the  facts.  It  was  not  shown  that,  by  rea- 
son of  Insolvency,  or  by  reason  of  hia  using  his 
means  in  paying  premiums  upon  the  policy, 
they  lost  or  were  deprived  of  any  money 
which  they  ought  to  or  otherwise  would  have 
received. 

It  was  strenuously  Insisted  for  the  creditors 
that  the  true  construction  of  the  words  "heirs 
or  assigns,"  as  used  in  this  policy,  would  make 
It  mean  that  the  policy  was  payable  to  the  le- 
gal representatives,  or  to  the  estate,  of  the  de- 
ceased; and  that,  therefore.  Its  proceeds  were 
assets  for  the  payment  of  his  debts  in  the  due 
course  of  administration.  We  confess  that  the 
question  is  not  altogether  free  from  doubt,  but 
we  have  given  the  instrument  that  construc- 
tion which.  In  our  judgment,  best  accords  with 
the  real  intention  and  purpose  of  the  assured. 
Men  much  more  rarely  take  life  Insurance  for 
the  benefit  of  creditors  than  for  the  benefit  of 
those  to  whom  they  are  related  by  ties  of 
blood  or  affection.  In  support  of  the  credit- 
ors' contention,  the  case  of  Rawson  v.  Jones,  52 
Ga.  458,  was  relied  upon.  There  the  policy 
taken  out  by  Jones  was  imyable  to  "his  heirs, 
executors,  administrators,  or  assigns."  He 
had  no  wife  or  child,  never  having  been  mar- 
ried. This  court  held  that  this  policy  was  pay- 
able to  the  legal  representative  of  Jones,  and 
therefore  was  legal  assets  in  his  hands  for  the 
payment  of  debts  and  for  distribution.  Judge 
Trlppe  stated  that  the  introduction  of  the 
word  "heirs"  did  not  affect  the  construction, 
and  added:  "The  terms  'heirs,'  'executors,' 
and  'administrators'  are  not  words  that  are 
used  where  those  who  are  next  of  kin  are  In- 
tended to  have  a  right  given  them  directly  by 
the  instrument,— for  Instance,  as  purchasers,— 
but  are  the  terms  usually  employed  to  signify 
that,  if  they  take  at  all,  it  is  not  directly,  but 
through  an  administration."  The  use  of  the 
words  "executors  and  administrators"  mani- 
fested a  dear  intention  on  the  part  of  the  as- 
sured to  vest  the  proceeds  of  the  policy  in  his 
legal  representatives,  and  the  mere  fact  that 
the  word  "heirs"  was  nsed  in  connection  with 
these  other  words  would  not  authorize  a  court 
to  give  the  policy  a  construction  which  would 
defeat  the  obvious  intention  of  the  assured, 
because,  taking  all  together  the  language  em- 
ployed, it  was  just  such  language  as  in  other 
instruments  disposing  of  personal  property 
would  vest  it  in  an  administrator.  We  think 
the  present  case  Is  different  from  the  one  just 
cited.  Here  there  were  no  words  manifesting 
a  positive  intention  that  the  proceeds  of  the 
policy  should  become  a  i)art  of  the  estate  of 
the  assured.  If  the  word  "assigns"  had  not 
been  nsed,  but  only  the  word  "heirs,"  there 
could  be  no  doubt  the  next  of  kin  would  be 
entitled  to  Its  proceeds.  The  effect  of  Insert- 
ing the  word  "assigns"  was  not  to  make  the 
assured  the  owner  of  the  proceeds,  but  merdy 
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amonnted  to  a  rasemitlon  to  him  of  the  power 
to  appoint  who  abonld  take.  With  thla  word 
tn  the  policy,  the  assured  conid  have  cnt  off 
tfaoee  who  were  to  become  his  heirs  at  law  by 
appointing  others  In  their  place  while  he  yet 
lived.  As  he  did  not  do  this,  their  rights  un- 
der the  policy  as  purchasers  remained  Intact 
and  complete. 

We  are  aware  there  are  decisions  contrary 
to  the  conclusion  we  liave  reached  in  this  case, 
bnt  we  are  nevertheless  satisfied  with  the  cor- 
rectness of  onr  judgment,  and  wlU  mention  a 
few  authorities  which,  to  some  extent,  sustain 
it  The  case  of  Mnlllns  v.  Thompson,  61  Tex. 
7,  in  which  It  was  held  that  a  policy  payable 
to  the  "heirs  or  assigns"  of  the  assured  was  as- 
signable by  him,  but,  not  having  been  assign- 
ed, the  heirs  were  entitled  to  Its  proceeds  on 
the  death  of  the  assured,  is  very  much  In 
point  In  Pace  v.  Pace,  19  Fla.  438,  the  words 
"fbr  the  benefit  of  the  estate  of  the  insured" 
were,  by  the  aid  of  extrinsic  evidence,  con- 
strued to  mean  that  the  policy  was  for  the  ben- 
efit of  a  minor  child,  and  that  Its  proceeds  did 
not  go  to  the  administrator  of  tlie  assured. 
The  supreme  court  of  Missouri,  in  Loos  v.  In- 
surance Oa,  41  Ma  538,  held  that  the  words 
'^eirs  or  representatives,"  in  a  policy  of  life 
Insurance,  entitled  the  heirs  or  next  of  kin  to 
the  money,  as  against  the  executor  or  admin- 
istrator of  the  assured.  It  appearing  from  the 
eontext  that  the  object  of  the  assured  was  to 
make  provision  for  Ills  family.  So,  in  Hodges' 
Appeal  (Pa.)  9  Ins.  Law  J.  709,  it  was  held 
that  the  phrase  "heirs  and  legal  r^resenta- 
tlTes,"  In  an  Insurance  policy,  meant  the  next 
of  kin,  and  that  the  fund  was  no  part  of  the 
decedent's  estate  which  his  administrator  was 
entitled  to  recdve.  In  Grlswold  v.  Sawyer, 
126  N.  T.  411.  26  N.  B.  464,  it  was  held  that 
the  words  "legal  representatlTes"  may  be 
shown  to  be  the  dependent  fbmlly  of  the  as- 
sured, and  not  his  administrator,  overruling 
Orlswold  V.  Sawyer,  66  Hun,  12,  8  N.  Y.  Supp: 
517,  565,  960.  In  Welsert  v.  Muehl,  81  Ky. 
336,  It  appeared  that  the  assured  took  out  a 
IfoUcj  payable  "to  his  heirs";  and  It  was  held 
ttiat  the  persons  answering  that  description  at 
the  time  of  his  death  were  entitled  to  the  pro- 
ceeds of  the  policy  In  preference  to  the  widow, 
to  whom  the  assured  had  specifically  be- 
queathed the  amount  due  on  this  policy  by 
will.  As  to  the  meaning  of  the  words  "heirs" 
and  "legal  heirs,"  as  used  In  policies  of  life  in- 
surance, see  WUbnm  v.  Wilbum,  83  Ind.  55, 
and  Gauch  v.  Insurance  Oa,  88  III.  251. 
Many  of  the  above-cited  cases  strongly  sup- 
port the  interpretation  we  have  given  the  word 
"heirs,"  as  used  in  the  policy  before  us;  and 
the  reasoning  of  these  cases,  and  the  authorl- 
ties  they  cite,  also,  as  stated  above,  sustain 
oar  conclusion  that  tfaa  creditors  of  Hardwick 
were  not  entitled  to  the  proceeds  of  this  policy 
as  against  the  claim  of  his  heirs  at  law.  The 
fact  that  the  money  was  jwld  by  the  Insurance 
company  to  the  administrator,  while  It  may 
tend  to  ahow  that;  In  the  opinion  of  the  man- 
agera  of  tbe  Insurance  oonqtanr,  be  waa  the 


proper  persm  to  receive  It,  will  not  prarent 
the  heirs  from  pinimfag  the  money.  If  they  ar« 
really  entitled  to  it,  as  we  have  held.  Judg- 
ment affirmed. 

(tt  Oa.  7»2> 
RBAB  V.   SHBRMAM. 
(Supreme  Court  of  Georgia.    July  16;  18B4.) 

JunoMsiiT  BT  DBFAm.T— Sbttiks  Abidb  —  DauT 
— MiRiTOBiom  Daraiiaa. 
Judgment  having  been  rendered  on  aa 
open  account,  there  being  personal  service  on 
the  defendant,  bnt  no  appearance  when  the 
case  waa  caMed,  although  the  name  of  counsel 
was  marked  on  the  docket,  and  there  being  no 
suggestion  in  the  transcript  of  the  record  that 
the  case  was  called  out  of  its  order,  and  de- 
fendant's counsel  having  had  knowledge  on  the 
following  day  that  the  Judgment  had  bees 
rendered,  and  having  waited  almost  three 
months,  and  until  the  last  dav  of  the  term,  be- 
fore making  a  motion  to  set  the  Judgment  aside 
and  reinstate  the  case,  and  on  the  hearing  of 
that  motion  no  evidence  whatever  as  to  the  ex- 
istence of  a  meritorions  defense  having  been 
submitted,  but,  on  the  contrary,  the  plaintiff 
having  then  proved  by  the  affidavlta  of  witneae- 
ea  that  tlie  account  waa  Just  and  unpaid,  the 
court  committed  error  in  ordering  the  Judgment 
set  aside  and  the  case  reinstated.  In  the  «xei^ 
dee  of  a  sound  discretion,  on  all  the  facts  and 
circumstances,  especially  the  delay  to  move; 
the  court  should  have  overruled  the  motion. 
(Syllabus  by  the  Oourt) 

Brror  from  city  court,  RldunoBd  county; 
W.  F.  Eve,  Judge. 

Action  by  Mary  A.  Sherman  against  L,  A. 
R.  Reab  on  an  open  account.  Judgment  by 
default  was  rendered  In  favor  of  plaintiff, 
and,  from  an  order  setting  tiie  same  aside, 
plaintiff  brings  nror.     Reversed. 

Salem  Dntcher,  for  plaintiff  In  enor.  D. 
O.  Fogarty  and  O.  H.  Cohen,  tor  defendant  In 
error. 

LUMPKIN,  J.  This  was  a  motion  to  re- 
instate a  case  In  the  city  court  of  Richmond 
county,  in  which  a  Judgment  had  beat  render- 
ed against  the  defendant  by  default  The  ac- 
tion was  upon  an  open  account  and  the  de- 
fendant had  been  served  personally.  When 
the  case  was  called  toe  trial  there  was  no  ap- 
pearance, and  there  is  no  suggestion  In  the 
record  that  the  case  was  called  oat  of  Itsordo'. 
The  evidence  submitted  to  the  Judge  on  the 
motion  to  reinstate  tends  very  strongly  to  show 
that  at  the  time  the  Judgment  was  rendered 
there  had  not  been  marked  on  the  docket  the 
name  of  any  counsel  for  the  defendant;  bat 
tbare  was  evidence  to  the  oonlrary,  and  the 
court  was  authorized  to  find  that  the  name  of 
the  defendant's  attorney  had  been  so  marked 
before  the  case  was  called  for  trial  Be  this 
as  It  may,  it  Is  absolutely  certain  that  this 
attorney  did  know  of  the  rendition  of  the 
Judgment  on  the  very  next  day  after  It  was 
rendered.  The  date  of  the  Jodgment  was  An- 
gost  7,  188S,  which  waa  the  first  day  of  the 
Aogoat  term  of  the  court— that  being  the 
trial  term  of  the  case.  On  the  next  day  the 
defendant's  attorney  ascertained,  by  reading 
the  morning  paper,  that  Judgment  had  been 
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rendered  against  bis  client.  Witli  this  knowl- 
edge, he  waited  nntil  the  31st  day  of  October, 
which  was  the  last  day  ot  that  term,  before 
making  the  motion  to  set  the  judgment  aside 
and  reinstate  the  case.  Thus,  he  allowed  al- 
most three  months  to  pass  before  taking  any 
steps  In  the  matter,  and  by  this  delay  it  is 
almost,  if  not  quite,  certain  the  plaintiff 
would  have  been  deprived  of  a  trial  during 
that  term,  if  be  had  acquiesced  in  the  judg- 
ment ordering  the  case  to  be  reinstated.  The 
record  also  shows  that  on  the  hearing  of  the 
motion  not  a  particle  of  evidence  was  submit- 
ted to  the  presiding  judge  as  to  the  existence 
of  a  meritorious  defense  to  the  action.  Un- 
der the  circumstances,  it  was  incumbent  on 
the  defendant's  attorney  to  demonstrate  that 
his  client  had  a  good  defense,  and  to  show 
what  it  was.  Nothing  of  the  sort  was  done, 
but,  on  the  contrary,  the  plaintiff,  in  resist- 
ance of  the  motion,  proved  by  the  affidavits 
of  several  witnesses  that  the  account  was 
just,  due,  and  unpaid.  Nevertheless  the 
court  ordered  the  judgment  set  aside  and  the 
case  reinstated.  So  doing  was,  In  our  opin- 
ion, erroneous.  We  think  that,  in  the  exer- 
cise of  a  sound  discretion,  the  motion  to  re- 
instate should  have  been  overruled.  There 
was  nothing  in  the  facts  and  circumstances 
presented  entitling  the  defendant  to  a  favora- 
ble exercise  of  the  court's  discretion,  and  the 
delay  In  moving  to  set  the  judgment  aside 
was  so  palpably  inexcusable,  and  in  such  ut- 
ter disregard  of  the  plaintifTs  rights  in  the 
premises,  the  plaintiff's  judgment  ought  to 
have  been  allowed  to  stand.  Judgment  ro- 
versed. 


m  Oa.  104) 

MACKBT  V.  MUTUAL  AID,  LOAN  &  IN- 

VBSTMBNT  CO. 
(Supreme  Court  of  Gteorgia.    June  80,   1894.) 

Plsasimo  iLiro  Paoor— Varurob— DiBBOTiKS 
Vbbdiot. 

1.  To  an  acUon  brought  by  a  corporation, 
a  ^ea  which  alleges  a  contract  made  by  the  de- 
fendant with  the  plaintiff,  through  its  o£Bcers 
and  agents,  is  no  basis  for  receiving  evidence  of 
a  contract  made  by  the  defendant  with  indi- 
vidnals,  setting  forth  certain  nndertakings 
which  they,  as  contracting  parties,  are  them- 
selves to  perform,  and  making  no  reference  to 
the  plaintiff,  or  to  any  contract  or  undertaking 
by  it,  or  to  any  agency  for  it  or  for  any  one 
else.  In  this  case  Uie  contracts  tendered  in  evi- 
dence were  inadmissible  because  of  a  fatal 
variance  from  those  described  in  the  plea. 

2.  PlaintifTs  case  being  folly  made  ont, 
and  no  evidence  being  before  the  jniy  to  sup- 
port the  plea,  it  was  not  error  to  direct  a  ver- 
dict for  tne  plaintiff.  The  striking  of  the  plea 
for  want  of  evidence  to  snpport  it  was  a  harm- 
less irregnlarity. 

(SyUaboa  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  the  Mutual  Aid,  Loan  &  In- 
vestment Company  against  W.  B.  Madcey 
for  money  loaned.  Jndgrment  was  rendered 
for  plaintlfl,  and  defendant  bringa  error. 
Affirmed* 


Bishop  &  Andrews  and  Hulsey  &  Bate- 
man,  for  plaintiff  in  error.  F.  A.  Quillian 
and  C.  L.  Anderson,  for  defendant  in  error. 

LUMPKIN,  J.  1.  The  Mutual  Aid,  Loan 
&  Investment  Company  brought  an  action 
against  Mackey  for  $1,000,  principal,  as  an 
advance  from  It  to  him  on  13  shares  of  its 
stock  which  he  held,  and  for  various  other 
items.  Among  other  things,  the  defendant 
pleaded.  In  substance,  that,  being  impor- 
tuned by  the  officers  and  agents  of  the  plain- 
tiff, he  was  induced  to  buy  from  them  a 
house  and  lot  near  Atlanta;  that,  through 
these  agents,  the  company  agreed  to  sell  him 
the  lot,  and  build  a  house  thereon,  accord- 
ing to  certain  plans  and  speciflcatlons  agreed 
upon  between  them;  and  that,  throughout 
the  transaction,  it  was  acting  through  Evans, 
its  vice  president.  Carter,  its  secretary  and 
treasurer,  and  Taylor,  its  general  manager; 
that  the  company  had  failed  and  refused  to 
carry  out  Its  contract;  and  that  he  had  ex- 
pended a  considerable  sum  of  money  In 
mal<ing  needed  Improvements  and  repairs 
upon  the  house.  By  an  amended  plea,  he 
alleged  that  Carter  and  Evans,  as  agents  of 
the  plaintiff,  fraudulently  procured  him  to 
enter  into  the  contract  before  set  out  by 
agreeing  to  erect  upon  the  plaintifTs  land, 
adjacent  to  the  lot  they  were  endeavoring 
to  sell  defendant,  a  church  and  schooihouse, 
and  representing  that  they  "would  build  a 
lake  and  boathouse,  and  would  place  there- 
in boats."  The  plaintiff  made  out  its  case, 
and  closed.  The  defendant,  being  Intro- 
duced as  a  witness,  testified  that  the  con- 
tract for  the  sale  of  the  land  was  in  writ- 
ing, and  identified  a  bond  for  titles  pre- 
sented to  him  as  the  contract  under  which 
he  went  into  possession.  The  court,  on  In- 
spection of  this  bond,  discovered  that  it  was 
the  Individual  contract  of  Carter  and  Evans 
to  sell  their  own  lands  to  Mackey,  and  that 
there  was  In  It  no  covenant  as  to  the  church, 
schooihouse,  lake,  or  boats.  The  court  there- 
upon rejected  this  paper  as  Irrelevant,  on 
the  ground  that  Carter  and  Evans  could 
not.  In  selling  their  own  land,  make  prom- 
ises that  would  bind  the  corporation  of 
which  they  happened  to  be  officers.  Mackey 
also  testified  that  the  contract  for  build- 
ing the  house  was  likewise  in  writing,  and 
identified  a  building  contract  signed  by 
Douglass  and  Carter  and  Evans.  The  court 
also  ruled  out  this  document,  because,  on 
Inspection,  it  appeared  to  be  the  individual 
contract  of  the  parties  who  had  signed  It, 
and  did  not  even  pprport  to  be  a  contract  of 
the  company.  That  these  rulings  were  correct 
Is  manifest  wltbout  discussion.  Certainly, 
the  defendant  could  not  defeat  the  plaintifTs 
action  by  showing  that  other  persons,  al- 
though they  may  have  been  Its  officers,  had 
made  contracts  with  him,  and  utterly  failed 
to  perform  the  same;  these  contracts  being  in 
writing,  and  containing  no  reference  to  the 
plaintiff,  or  to  any  contract  or  undertaking 
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by  tt;  or  any  agency  for  It  or  for  any  one 
else.  The  pleas  may  have  set  up  a  good 
defense,  but  the  contracts  tendered  In  evi- 
dence were  inadmissible,  because  totally  va- 
riant from  those  described  in  the  plea. 

2.  After  the  evidence  offered  In  support  of 
the  defendant's  plea  had  all  been  ruled  out 
the  court;  on  motion,  struck  the  plea,  and  di- 
rected a  verdict  for  the  plaintiff.  That  the 
plea  was  totally  unsupported  by  evidence 
was  no  ground  for  striking  it,  but  so  doing 
was  a  mere  harmless  irregularity;  and  as 
the  plaintiff's  case  was  folly  made  out,  and 
there  was  no  evidence  before  the  Jury  to 
sustain  the  plea,  a  recovery  by  the  plaintiff 
was  inevitable,  and  consequently  there  was 
no  error  in  directing  a  verdict  in  the  plain- 
tiff's favor.   Judgment  affirmed. 


(98  Oa.  780) 

BVBRIDOB  V. 


BBRRTS  et  aL 


(Supreme  Court  of  Georgia.     Jnoe  25,  1894.) 
CsRTiosABi— Wbsh  Libs— Couhtt  Coubt. 

The  writ  of  certiorari  does  not  lie  from 
a  decision  of  the  county  judge  in  a  case  pend- 
ing in  the  county  court  until  after  the  final 
determination  of  the  case  in  which  the  deci- 
sion was  made,  even  though  the  decision  in- 
volved the  question  of  jurisdiction  to  entertain 
the  case,  and  would,  had  it  been  rendered  as 
daimed  by  the  plamtifF  in  certiorari,  have  been 
a  final  disposition  of  the  case. 
(Syilabos  by  the  Court) 

Error  from  superior  court  Bartow  county; 
W.  M.  Henry,  Judge. 

Action  on  an  account  by  Berrys  &  Co. 
against  William  Bveridge  in  the  county 
court  Defendant's  motion  to  dismiss  for 
want  of  jurisdiction  was  overruled,  as  was 
his  demurrer,  t<x  the  same  reason.  The  as- 
signment of  the  errors  by  certiorari  was  dis- 
missed in  the  superior  court  and  defendant 
brings  error.    Afilrmed. 

Following  is  the  official  report: 

A  snit  on  an  account  fM-  $147.49  was 
brought  February  17,  1885.  to  the  AprU 
monthly  term  of  the  county  court  of  Bar- 
tow. At  that  term  defendant  appeared, 
and  moved  to  dismiss  the  case  on  the  ground 
that  said  term  had  no  Jurisdiction.  The 
motion  was  overruled,  and  the  judge,  over 
defendant's  objection,  ordered  that  the  suit 
be  passed  to  the  next  June  quarterly  term, 
which  should  be  the  appearance  term.  At 
that  term  defendant  appeared,  and  demur- 
red on  the  grounds:  First  that  the  court 
to  which  the  suit  was  brought  had  no  Juris- 
diction to  try  the  case.  It  being  a  monthly 
term  of  the  said  court,  at  which  term  the 
court  had  no  Jurisdiction  to  try  any  case 
where  the  principal  sum  exceeded  $100; 
and,  second,  that  the  quarterly  term  had 
no  Jurisdiction,  because  the  county  Judge 
had  no  Jurisdiction  as  a  court  at  the  AprU 
monthly  term,  and  no  legal  authority  to  pass 
an  ordw  transferring  the  case  to  the  June 


quarterly  term.  The  demurrer  was  over- 
ruled, and  by  certiorari  defendant  assigned 
each  of  the  foregoing  rulings  as  errw.  In 
the  superior  court  the  certiorari  was  dis- 
missed on  the  ground  that  it  did  not  appear 
that  the  case  in  which  the  errors  complained 
of  were  alleged  to  have  been  committed  bad 
been  finally  determined.  To  this  ruling  de- 
fendant excepted. 

J.  B.  Conyers  and  A.  S.  Johnson,  for  plain- 
tiff In  error.  Akin  &  Harris,  for  defendant 
in  errw. 

LUMPKIX,  J.  In  addition  to  the  telef 
report  of  the  facts  contained  in  the  report- 
er's statement  it  is  only  necessary  to  add 
that  the  record  does  not  show  the  case  had 
been  finally  disposed  of  In  the  coon^  conrt 
when  the  c^tiorari  was  sued  out  In  the 
argument  here  counsel  did  not  so  claim,  but 
contended  that  the  plaintiff  in  oortlorarl 
had  the  right  to  take  the  case  up  to  the  su- 
perior court  before  its  final  disposition  in 
the  county  court  because,  if  the  decision  of 
which  he  complained  (being  one  involving 
the  Jurisdiction  of  the  court)  had  been  oth- 
erwise, it  would  have  been  a  final  disposi- 
tion of  the  case.  In  this  view  we  do  not 
concur.  The  rule  contended  for  is  applica- 
ble, under  section  4250  of  the  Code,  to  the 
suing  out  of  bills  of  exceptions  from  the 
superior  court  to  this  court;  but  aa  we  un- 
derstand the  law  of  certiorari,  the  writ  does 
not  lie  from  an  inf^ior  Judicatory  while 
the  case  Is  still  pending  therein.  We  think 
the  words,  "the  decision  or  Judgment  in  such 
cause,"  as  used  in  section  4052  of  the  Code, 
refer  to  the  final  decision  or  Judgment  ren- 
dered in  the  case.  Secticm  817a  of  the  Cods 
provides  that  "in  civil  cases  tbe  right  of  oa<- 
tiorari  from  the  county  court  shall  be  as 
provided  in  section  287."  Tbe  aectiiHi  last 
cited,  while  in  terms  It  provides  for  tbe 
suing  out  of  a  certiorari  to  a  Judgment  of 
the  county  Judge  In  cases  where  the  prin- 
cipal sum  or  damage  claimed  does  not  ex- 
ceed $50,  declares  that  in  the  petition  for 
certiorari  the  parly  applying  for  the  same 
"may  state  all  tbe  decisions  and  Judgments 
complained  of  as  erroneous  from  the  begrln- 
ning  to  the  end  of  the  case."  The  words 
quoted  very  strongly  imply  that  there  can 
be  no  certiorari  till  the  case  is  ended  In  the 
cotmty  coturt  Conceding  the  right  to  sue 
out  a  c»tiorarl  where  the  amount  claimed 
exceeds  $50,  there  is  nothing  in  the  statute 
suggesting  that  the  rule  with  reference  to 
such  cases  is,  or  should  be,  in  any  sense 
different  from  that  pertaining  to  cases 
where  the  amount  involved  is  $50  or  less. 
The  court  therefore,  was  right  in  dismissing 
the  certiorari  on  the  ground  that  It  did  not 
appear  that  the  case  in  which  the  errors 
complained  of  were  alleged  to  have  been 
committed  had  been  finally  disposed  of  In 
tbe  comity  court    Judgment  affirmed. 
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(93  Ga.  765) 

BPP8  T.  WABINO. 
(Supreme  Coart  of  Georgia.     June  25,  1S94.) 

Fbomissoht    Notb  —  Ck>NsiTioH8  —  Action   bt 
PATSE— DKrEXSBS— Paroi,  Evidexcb 

— Admissibilitt. 
To  an  action  on  a  promissory  note 
which  expresses  on  its  face  tnat  it  was  "giv- 
en for  the  purchase  money  for  a  lot  in  • 
named  city,  it  is  a  good  defense  that  by  the  con- 
tract of  sale,  which  was  in  parol,  the  vendor 
nndertook  and  agreed  to  build  upon  the  prem- 
ises a  house  of  a  certain  description  and  value, 
and  to  open  a  street  so  as  to  afford  access  to 
the  property;  that,  without  these  improve- 
ments, the  premises  would  be  of  no  value; 
that  before  the  note  was  given,  and  the  bond 
for  titles  taken,  the  plaintiff  represented  to  the 
defendant  that  the  house  was  in  process  of  con- 
struction, and  the  street  would  be  opened  ac- 
cording to  contract;  that  these  representations 
were  frandnlently  made,  and  the  defendant, 
relying  upon  them,  paid  a  part  of  the  purchase 
money,  and  gave  several  notes  for  the  balance, 
one  of  which  is  the  note  now  in  suit;  that  the 
street  has  not  been  opened;  and  that  the  house 
la  not  such  as  the  contract  stipulated  for,  but 
of  less  size,  inferior  quality,  and  of  less  than 
one-half  the  value;  and  that  for  these  reasons 
the  defendant  refused  to  accept  the  premises, 
and  has  never  entered  into  possession  or  taken 
control  of  the  same,  but,  immediately  upon  dis- 
covering the  plaintiff's  failure  to  perform,  of- 
fered to  rescind  the  contract,  which  he  refused 
to  do.  The  plaintiff  having  fraudulently  pro- 
cured the  notes  for  the  purchase  money,  he 
cannot  enforce  then  in  violation  of  the  terms 
of  the  real  contract  between  the  parties,  al- 
though the  contract  was  in  parol,  and  depends 
for  ks  establishment  upon  parol  evidence. 

(Syilabus  by  the  Court) 

Errrr  from  superior  court,  Morgan  county; 
C.  li.  Bartlett,  Judge. 

Action  by  John  Waring  against  W.  P.  H. 
Epps  on  a  promissory  note,  executed  to 
plaintiff  by  defendant  as  part  payment  for 
certain  real  property.  On  an  order  striking 
ont  bla  special  pleas  in  answer,  defendant 
brings  error.    Reversed. 


Calvin  George,  for  plaintiff  In  error, 
ter  &  Butler,  for  defendant  in  error. 


Fos- 


LUMPKIN,  J.  Waring  brought  suit 
against  Epps  upon  a  promissory  note,  wblch 
was  one  of  a  series  given  for  the  purchase 
of  a  city  lot  The  note  contained  this  sen- 
tence: "This  note  Is  given  for  the  purchase 
money  of  a  lot  In  Madison,  Ga."  The  de- 
fendant filed  certain  special  pleas,  which 
were  stricken  on  motion  of  the  plaintiff,  and 
a  verdict  was  then  rendered  in  favor  of  the 
latter,  the  defendant  introducing  no  evi- 
dence. The  material  allegations  of  tbe  spe- 
cial pleas  were.  In  substance,  as  follows: 
Tbe  defendant  had  purchased  from  the  plain- 
tiff the  lot  in  question  under  a  parol  con- 
jtract,  by  tbe  terms  of  which  Waring  nnder- 
Itook  and  agreed  to  build  upon  the  same  a 
igood,  substantial,  properly  constructed  and 
pippolnted  dwelling  house,  to  cost  not  less 
.than  $400,  and  to  be  actually  worth  not  less 
ftban  that  sum,  and  also  to  cause  a  street  to 
•be  opened  so  as  to  give  the  defendant  access 
to  the  property.  Without  the  house  and  the 
'opening  of  the  street  the  lot  was  practically 


worthless,  and  these  undertakings  by  the 
plaintiff  were  the  sole  consideration  which 
induced  the  defendant  to  enter  Into  the  con- 
tract for  the  purchase  of  the  lot  It  was 
expressly  understood  and  agreed  that  the 
contract  was  not  to  be  completed  and  exe- 
cuted until  the  house  was  erected  and  finish- 
ed to  the  satisfaction  of  the  defendant  and 
the  street  was  opened.  Some  weeks  after 
the  terms  of  the  contract  bad  been  agreed 
upon,  the  plaintiff's  agent  represented  to  the 
defendant  that  the  house  was  actually  la 
process  of  construction,  and  that  the  street 
would  be  opened  according  to  contract;  and, 
relying  upon  these  representations,  the  de- 
fendant paid  a  part  of  the  purchase  money, 
and  gave  several  promissory  notes  for  the 
balance,  one  of  which  Is  tbe  note  now  in 
suit,  and  accepted  from  the  plaintiff's  agent 
a  bond  for  titles  to  the  property.  After 
executing  the  notes,  the  defendant  discov- 
ered that  tbe  street  had  not  been  opened, 
and  that  the  plaintiff  had  not  complied  witb 
his  agreement  with  reference  to  the  house, 
but  Instead  of  so  doing,  had  erected  a  small- 
er house,  which  was  meanly  constructed, 
at  a  cost  of  not  exceeding  $150,  and  that.  In 
consequence  of  the  failure  to  open  the  street, 
there  was  no  way  of  Ingress  to  and  egress 
from  the  lot  The  defendant  had  never  tak- 
en possession  of  the  premises,  and,  upon 
making  the  discoveries  above  mentioned.  Im- 
mediately notified  the  plaintiff  he  would  not 
accept  the  property,  offered  to  surrender  the 
bond  for  titles  be  had  received,  and  rescind 
tbe  contract,  and  demanded  from  the  plain- 
tiff the  return  of  the  notes  defendant  had 
given  for  the  purchase  of  the  lot  together 
with  the  cash  he  had  paid.  The  plaintiff 
declined  to  rescind,  and  the  defendant  re- 
fused to  take  possession  of  tbe  property. 
The  representations  of  tbe  plaintiff's  agent 
above  set  forth  were  false  and  fraudulent, 
and  were  made  for  the  express  purpose  of  In- 
ducing the  defendant  to  sign  the  notes  and 
pay  a  part  of  the  purchase  money.  There 
were  prayers  for  a  rescission  of  the  contract 
a  cancellation  of  the  bond  for  titles  and  tbe 
purchase-money  notes,  and  that  th>  plaintiff 
be  required  to  pay  back  that  portion  of  the 
purchase  money  which  be  bad  received,  with 
interest 

In  our  judgment,  these  special  pleas  ret  up 
a  good  defense  to  the  plaintifTs  action  an(* 
ought  not  to  have  been  stricken.  Tbe  tr\al 
Judge  struck  the  pleas  upon  the  idea  that 
accepting  as  true  the  allegations  therein 
made,  the  plaintiff  was  attempting  by  paro* 
to  vary  the  terms  of  an  absolute  written  con 
tract  At  first  glance,  this  may  seem  to  be 
true,  but  a  more  careful  examination  will 
lead  to  a  contrary  conclusion.  In  the  first 
place.  It  is  evident  from  the  facts  alleged  tf 
the  pleas  that  the  note  In  suit  does  not  con 
tain  the  entire  contract  between  the  parties. 
There  were  other  notes  and  a  bond  for  titles; 
and,  besides,  the  main  stipulations  between 
tbe  parties  lay  in  parol,  and  it  was  not  tbetr 
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taitentlon  that  ttieM  stlpnlatlonB  shonid  be 
merged  In  and  covered  by  the  writings. 
But,  Independently  of  all  thU,  the  pleas  dis- 
tinctly allege  tbat  tbe  notes  were  fraudu- 
lently procured  by  representations  falsely 
made;  and.  If  all  tbe  allegations  of  tbe  pleas 
are  true,  the  deliberate  purpose  of  these  rep- 
resentations was  to  deceive  tbe  defendant. 
If  this  be  so,  there  is  no  principle,  either  of 
law  or  Justice,  which  will  allow  tbe  plaintiff 
to  enforce  payment  of  the  notes  in  palpable 
▼lolatlon  of  the  terms  of  tbe  real  contract 
between  himself  and  the  defendant,  and  this 
is  true  although  that  contract  was  in  parol, 
and  depends  for  its  establishment  upon  parol 
evidence.  It  la  a  universally  recognized  doc- 
trine, supported  by  all  respectable  text  writ- 
ers, and  bpheld  in  every  well-considered 
case  bearing  upon  thia^ubject,  that,  where  a 
party  has  been  Induced  to  enter  into  a  con- 
tract by  a  willful  fraud  on  the  part  of  the 
other  party,  calculated  to  deceive  and  which 
does  deceive,  the  defrauded  party  may  set 
up  the  fraud  In  his  defense  to  an  action  up- 
on the  contract  The  facts  alleged  in  tbe 
pleas  in  the  present  case  constituted  suffi- 
cient grounds  for  rescission,  and  the  effect 
of  a  rescission  would  be  to  defeat  a  recovery 
by  tbe  plaintiff  upon  tbe  purchase-money 
notes.  Including  the  one  now  in  controversy. 
Judgment  reversed. 


,  (94  Oa.  146) 

SAVANNAH  ST.  R.  R.  v.  FICKUN. 
(Supreme  Court   of  Georgia.    July   16,   1894.) 

Spsoul  Ikstbdctions— Rsvibw  oh  Affkai> 

1.  In  w  far  as  the  33  requests  to  charge 
presented  by  the  defendant's  counsel  were  legal 
and  pertinent,  they  were  covered  by  the  gener- 
al charge  of  the  court,  of  which  no  complaint 
was  made,  and  which  submitted  the  case  to  the 
Jury  with  the  utmost  fairness  to  the  defend- 
ant. In  other  respects  these  requests  were  ille- 
gal, not  warranted  by  the  evidence,  or  inappli- 
cable to  the  issues  involved,  and  many  of  them 
were  inappropriate  l>ecanse  completely  ignoring 
the  plalntifTs  right  to  a  partial  recovery  in 
the  event  he  was  guilty  or  contributory  negli- 
gence. The  refusal  to  give  the  requests  singly 
or  collectively  was  no  cause  for  a  new  trial. 

2.  The  verdict,  although  it  could  have 
been  for  the  defendant,  was  not  unwarranted 
by  the  evidence,  and  there  was  no  error  in  re- 
fusing to  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Sayannab;  A.  H. 
MacDonell,  Judge. 

Action  by  Benjamin  Flcklin  against  Savan- 
nab  Street  Railroad  for  personal  injuriea. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Saussy  &  Saussy,  for  plaintiff  in  error. 
HcAlpln  &  Laroche,  for  defendant  in  error. 

LUMPKIN,  J.  We  have  carefully  read  and 
tliorougbly  considered  the  evidence  in  this 
case,  a  condensation  of  tbe  material  parts  of 
which  appears  in  tbe  reporter's  statement 
Aa  a  result  of  our  deliberations,  we  have  con- 
cluded to  allow  tbe  verdict  to  stand.    Tbe 


Jury  might  properiy  have  found  for  tbe  de- 
fendant but  we  ciinnot  say  their  finding  for 
the  plaintiff  was  unwarranted,  or  tbat  the 
trial  Jndge  erred  in  refusing  to  set  the  verdict 
aside.  The  charge  of  the  court  was  full  and 
accurate,  and  submitted  tbe  case  to  tbe  Jury 
with  the  utmost  fairness  to  the  defendant 
Indeed,  no  complaint  whatever  was  made  of 
It  in  the  motion  for  a  new  trlaL  Tbe  de- 
fendant's counsel  presented  to  tbe  court  33 
written  requests  to  charge  the  Jury,  all  of 
which  were  refused.  In  tbe  midst  of  the 
overwhelming  labor  with  which  tbls  court 
is  burdened,  we  cannot  for  the  absolute 
want  of  time,  set  out  and  discuss  these  re- 
quests in  detail.  If  we  could,  it  would  hard- 
ly be  profitable.  The  pertinent  and  legal 
principles  of  law  embraced  in  these  requMts 
were  covered  by  the  general  charge  of  the 
court  In  other  respects,  which  are  Indi- 
cated in  tbe  headnote,  tbe  requests  were  of 
sucb  character  that  the  court  did  right  In 
refusing  to  give  them  In  charge.  Upon  a 
full  review  of  the  whole  case,  we  find  no  le- 
gal reason  for  granting  a  new  trlaL  Judg- 
ment afllrmed. 


(9S  Oa.  sou 

GEORGIA  RAILROAD  ft   BANKING  OO. 
V.  PHILLIPS. 

(Supreme  Court  of  Georgia.     July  18,  1894.) 
LiABiuTT  or  Cabbisbs— Loss  or  BAoai.Ga 

1.  There  being  sufficient  evidence  to  wai^ 
rant  the  Jury  in  believing  that  the  agent  of  the 
defendant  in  charge  of  its  baggage  room  refused 
to  deliver  the  plaintiff's  trunk  to  her  upon  her 
demand  for  the  same,  on  arrival  at  destination, 
and  that  he  informed  her  it  could  not  be  deliv- 
ered until  the  following  morning,  and  the  trunk 
having  been  destroyed  by  fire  during  the  night 
the  following  charge  was  warranted:  "If  the 
plaintiff  demanded  her  baggage  of  the  company 
immediately  after  reaching  her  destination,  and 
the  railroad  refused  to  deliver  until  morning, 
and  before  morning  the  baggage  was  destroy^ 
by  fire,  then,  and  in  that  event  yon  shonid  find 
for  theplaintifl." 

2.  The  evidence  warranted  the  verdict  and 
there  was  no  error  in  denying  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond.  W.  V. 
Eve,  Judge. 

Action  by  Fannie  Fbllllpa  against  Georgia 
Railroad  &  Banking  Company  to  recover  the 
value  of  a  trunk  destroyed  by  fire  whQe  in 
defendant's  custody.  Judgment  was  rendered 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  B.  Gumming  and  Bryan  Cnmmlng,  tat 
plaintiff  in  errw.  P.  J.  Sullivan,  tor  defend- 
ant in  error. 

LUMPKIN,  J.  Where  a  passenger  upon  a 
TaQroad  checks  his  baggage  to  destination, 
he  is  allowed  a  reasonable  time  in  which  to 
can  for  and  take  It  upon  reaching  the  end  of 
bis  Journey.  Whatevej  may  be  In  this  re- 
spect a  reasonable  time,  it  is  quite  certain 
that  the  passenger  is  not  too  late  in  demanding 
his  baggage  if  he  does  so  Immediately  after 
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reaching  his  destination.  On  the  other  hand, 
the  railroad  company  la  also  entitled  to  a 
reasonable  time  within  which  to  deliver  the 
baggage.  What  will  constitute  a  reasonable 
time  in  this  respect  must  necessarily  vary 
according  to  circumstances.  In  some  instan- 
ces a  few  minutes  will  be  all  the  time  to 
which  the  company  is  entitled.  In  other  In- 
stances the  lapse  of  a  much  longer  period  be- 
fore delirering  the  baggage  wo\ild  not  be  un- 
reasonable. A  passenger  alighting  from  a 
train  at  a  small  country  station  should  be 
able  to  get  his  trunk  at  once;  while  a  visitor 
to  Chicago  during  the  World's  Fair  would 
have  had  no  just  cause  of  complaint  against 
the  railroad  which  landed  him  in  that  city  If 
he  failed  to  receive  his  trunk  until  after  the 
lapse  of  several  hours.  These  two  extreme 
illustrations  are  mentioned  to  show  that  no 
absolute  rule  can  be  laid  down  applicable  alike 
to  all  cases.  Each  must  necessarily  depend 
upon  Its  own  focts  and  circumstances. 

We  are  satisfied,  however,  that,  during  the 
time  within  which  a  railroad  company  may 
reasonably  detain  a  passenger's  baggage,  the 
relation  of  carrier  and  iwssenger  still  exists 
between  the  parties,  and  the  liability  of  the 
railroad  company  does  not  become  that  of  a 
mere  warehouseman.  Of  this  there  can 
scarcely  be  a  doubt,  if  the  passenger  himself 
has  exercised  due  diligence  in  point  of  time 
in  calling  for  his  baggage.  Under  the  evidence 
tn  the  present  case,  the  Jury  were  authorized 
to  find  that  the  plaintiff  called  for  her  bag- 
gage immediately  upon  her  arrival  in  Macon, 
and  that  the  agent  of  the  company  informed 
her  it  could  not  be  delivered  until  the  follow- 
ing morning.  Assuming  these  to  be  the  facts, 
and  granting  that  the  detention  until  the  next 
morning  by  the  railroad  company  would  have 
been  reasonable,  the  company  was  liable  as 
a  common  carrier  for  the  'destruction  of  the 
plaintifTs  baggage  by  fire  during  the  night; 
and  therefore  the  court  was  warranted  In 
giving  the  charge  quoted  In  the  .first  head- 
note.  The  evidence  for  the  defendant.  If 
true,  showed  that  the  plalntliTs  baggage  was 
not  called  for  at  all  until  the  morning  after 
the  fire,  and  that  if  it  had  been  called  for,  as 
claimed  by  the  plaintiff,  it  would  have  been 
delivered.  If  so  much  of  this  evidence  as 
showed  that  detention  until  next  morning  was 
unnecessary  be  taken  as  true,  and  the  other 
portion  of  it  rejected,  the  liability  of  the  com- 
pany would  be  still  more  apparent,  because  It 
would  then  appear  that  the  plaintiff's  baggage 
was  improperly  detained  during  the  night, 
and  that  it  might  have  been  delivered  upon 
her  application  before  the  fire  occurred.  We 
do  not  mean  to  say  this  would  be  the  fairest 
and  most  reasonable  view  to  be  taken  of  the 
testimony  Introduced  by  the  defendant,  nor 
are  we  satisfied  that  the  finding  of  the  jury 
was  right  On  the  contrary,  a  verdict  for  the 
defendant  would  have  received  our  full  appro- 
bation. But  this  court  has  no  control  over 
questions  of  fact  Where  the  evidence  is 
•offlclent  to  authorize  a  given  verdict  and  no 


legal  reason  appears  for  setting  It  aside,  we 
are  compelled  to  allow  it  to  stand.  For  this 
reason  we  do  not  feel  at  liberty  to  disturb  the 
verdict  in  the  present  case.  Judgment  af- 
firmed* 

(W  Qa.  78U 
OONLBY  V.  MAHBR. 
(Supreme  Conrt  of  Ckorgia.     June  30,  1894.) 

BXBOUTIOS— iLtlOALITT  0»  LSVT— SaLB  OF  MoRT- 
OAOBD  PSBSONAlffT— STATCTOBT  FiMB — ACOBPT- 

AHOB  OB  Pabtial  Patmbnt— Bbfbot  Thbkeof. 

1.  The  ezecntion  levied  being  seainBt  a 
principal  debtor  and  two  sureties,  and  luiving 
been  levied  upon  the  principal'*  property,  the 
levy  itself  reciting  that  it  was  made  to  satisfy 
the  interest  of  one  of  the  suietiea  (naming  hinu 
to  the  extent  of  the  payment  made  by  him  and 
entered  on  the  fi.  fa.,  and  the  principal,  more 
than  three  years  afterwards,  having  filed  an 
affidavit  of  illegality  in  resistance  to  the  en- 
forcement of  the  levy,  setting  np  that  the  fl. 
fa.  was  folly  paid  off  on  a  given  date  interme- 
diate the  date  of  the  levy  and  the  date  of  the 
affidavit,  if  the  payment  proved  at  the  trial  sat- 
isfied and  extinguished  the  fl.  fa.  as  to  ail  in- 
terest of  the  surety  for  whose  benefit  the  levy, 
according  to  its  own  terms,  was  made,  the  aX- 
fidavit  was  well  founded,  and  sbonld  have  been 
sustained. 

2.  The  receipt  and  acceptance  by  a  mort- 
gagee of  one-half  of  the  fine  imposed  upon  the 
mortgagor  of  personalty,  as  a  punishment  for 
frandnlently  selling  the  mortgaged  property, 
operates,  by  express  provision  of  the  statute 
(Code,  I  4601),  to  extinguish  the  debt  to  secure 
which  tiie  mortgage  was  executed.  The  term 
"debt"  as  used  in  the  statute,  embraces  inter- 
est as  well  as  principal;  and  the  mortgagee 
cannot  accept  any  of  the  proceeds  of  the  crim- 
inal sentence  without  submitting  to  have  his 
whole  debt  thereby  extinguished,  whether  his 
share  of  the  proceeds  in  fact  equals  the  aggre- 
gate of  principal  and  interest  or  not  In  this 
case,  the  debt  as  between  the  mortgagor  and 
the  mortgagee,  was  the  whole  amount  which 
the  latter  was  compelled  to  pay  and  did  pay 
to  the  creditor  of  the  mortgagor  upon  the  debt 
on  which  the  mortgagee  was  one  of  the  sureties 
of  the  mortgagor,  the  mortgage  having  been  ex- 
ecnted  to  indemnify  and  protect  the  mortgagee 
on  account  of  his  suretyship. 

(Syllabus  by  the  Court) 

Eirror  from  superior  court,  Fulton  county; 
M.  J.  (Harke,  Judge. 

Execution  by  Michael  B.  Maher,  levied  on 
certain  property  of  John  L.  Conley,  to  re- 
imburse plaintiff  for  payments  made  by  him, 
as  surety  for  defendant  on  a  judgment  In 
trover  brought  by  one  Thornton  against  de- 
fendant Defendant  had  secured  Maher  by 
chattel  mortgages  on  certain  of  his  person- 
alty, and  had  disposed  of  it  while  so  mort- 
gaged, for  which  he  was  fined  on  prosecu- 
tion by  Maher.  The  latter's  attorneys  ac- 
cepted payment  on  the  fine  to  the  amount  of 
his  original  disbursement,  and  this  execution 
is  issued  for  interest  thereon.  On  a  directed 
verdict  for  plaintiff,  defendant  brings  error. 
Reversed. 

D.  P.  Hill,  A.  A.  Manning,  W.  R.  Hodgson, 
and  John  L.  Conley,  for  plaintiff  in  error. 
Arnold  &  Arnold,  for  defendant  in  error. 

LUMPKIN,  J.  Thornton  brought  an  ac- 
tion of  bail  trover  against  Conley,  and  Maher, 


Digitized  by 


Google 


)^ 


648 


SOUTHEASTERN  EEPOKTER,  VoL  20. 


(Ga. 


Buck,  and  some  otber  jiersons  became  sore- 
ttee  for  Conley  on  the  ball  bond.  Conley 
executed  and  delivered  to  Haher  a  mortgage 
on  personalty  to  Indemnify  him  against  loss 
by  reason  of  his  said  suretyship,  the  mort- 
gage further  providing  that.  If  a  Judgment 
should  be  rendered  against  Conley  in  the 
trover  case,  Maher  should  be  at  liberty  to 
seize  and  take  possession  of  the  mortgaged 
property  for  the  benefit  of  himself  and  cosure- 
ties on  the  bail  bond,  and  deliver  the  same 
Into  court,  etc  Thornton  recovered  a  judg- 
ment against  Conley,  and  execution  was  duly 
issued,  ux>on  which  Maher,  as  surety,  on 
May  28,  1888,  paid  $3,076.49,  and  Buck,  one 
of  the  other  sureties,  on  June  16,  1888,  paid 
$2,926.57.  Afterwards,  C!onIey  disposed  of 
the  mortgaged  property  without  reimbursing 
his  sureties,  and  for  so  doing  was  prosecuted 
to  conviction  by  Maher,  and  fined  in  the  sum 
of  ?6452.08,  which  he  paid  Into  court  In 
fixing  the  sentence,  which,  onder  the  law, 
had  to  be  double  the  sum  or  debt  which  the 
mortgage  was  given  to  secure,  the  court,  as 
will  have  been  seen,  took  Into  consideration 
the  amount  only  which  had  been  paid  by 
Maher,  the  prosecutor,  and  not  the  amount 
which  had  been  paid  by  Buck.  Buck  was 
no  party  to  the  criminal  prosecution,  and  re- 
fused to  take  part  In  it  On  May  28,  1800, 
the  sheriff  paid  Arnold  &  Arnold,  attorneys 
for  Maher,  one-half  of  the  fine  which  Ck>nley 
had  paid  into  court;  these  attorneys  acknowl- 
edging In  writing  that  the  payment  to  them 
by  the  sheriff  was  made  under  authority  of 
section  4601  of  the  Code,  though  not  receiv- 
ing it  in  complete  extinguishment  of  Maher's 
claim.  Maher  thus  received  the  identical 
amount  he  had  paid  upon  the  execution 
against  Conley;  but  his  reimbursement  being 
exactly  two  years,  to  a  day,  from  the  time 
he  had  paid  out  the  money,  his  contention  Is 
that  he  Is  entitled  to  enforce  the  execution 
against  Conley  for  the  Interest  which  had 
accrued  during  these  two  years,  and  all  in- 
terest subsequently  accruing.  Accordingly, 
be  caused  the  execution  to  be  levied  upon 
Oonley's  property,  the  levy  reciting  that  it 
was  made  "to  satisfy  the  interest  of  one  of 
the  sureties,  Michael  E.  Maher,  to  the  extent 
of  the  payment  made  by  him  and  entered  on 
the  attached  fl.  fa."  The  date  of  this  levy, 
as  appears  by  the  record,  was  May  14,  1888; 
but  as  the  payment  which  It  recites  bad  been 
made  by  Maher  was  in  fftct  made  on  May 
28,  1888,  there  must  be  some  mistake  In  tho 
date  of  the  levy.  This,  however.  Is  not  ma- 
terial, because  it  Is  perfectly  manifest  from 
the  record  that  Maher  certainly  did  not  cause 
a  levy  to  be  made  on  Conley's  property  until 
after  he  (Maher)  had  paid  the  $3,076.49.  To 
this  levy  Conley,  on  June  22,  1891,  filed  an 
affidavit  of  illegality,  alleging  that  the  fl.  fa. 
was  fully  paid  off,  satisfied,  and  extinguished 
by  him  on  May  28,  1890;  this  being  the  date 
when  Maher,  by  his  attorneys,  received  one- 
half  of  the  fine.  Upon  the  facts  stated,  the 
court  dhrected  the  Jury  to  find  for  the  plain- 


tlfl,  Mahw.  Oonley  moved  for  a  new  trial 
on  varions  grounds,  and,  bis  motion  being 
overruled,  he  excepted. 

1.  Although  it  cannot  be  literally  true,  as 
stated  in  Conley's  affidavit  of  illegality,  that 
the  execution  was  fully  paid  off  by  him,  be- 
cause there  is  no  pretense  that  Buck  has 
been  reimbursed  one  cent  of  the  money  i>aid 
by  him.  still  we  think  the  affidavit  should 
be  construed  solely  with  reference  to  Maher's 
daim  upon  the  execution;  Buck  not  being 
a  party  to  the  levy  nor  to  the  present  case, 
and  the  real  and  only  issue  being  whether, 
as  between  Maher  and  Conley,  the  former 
has  been  fully  reimbursed  all  he  was  entitled 
to  claim  upon  the  execution.  If,  therefore, 
Conley  succeeded  in  proving  at  the  trial  that 
he  had  satisfied  and  extinguished  the  execu- 
tion as  to  all  the  Interest  therein  of  Maher, 
for  whose  benefit  alone  the  levy  was  made, 
the  illegality  was  well  founded,  and  ought 
to  have  been  sustained. 

2.  We  will  now  proceed  to  Inquire  wheth« 
Conley  did  establish  that  Maher's  daim  ui>on 
the  execution  was  in  law  fully  extinguished 
and  satisfied.  According  to  section  4601  of 
the  Code,  when,  in  a  case  of  this  kind,  the 
fine  has  been  Imposed  and  collected,  one- 
half  of  It  should  be  paid  over  to  the  holder 
of  the  mortgage,  "and  the  payment  shall 
extinguish  the  debt  to  secure  which  the  mort- 
gage was  executed."  As  between  Conley 
and  Maher,  the  debt  was  the  whole  amount 
which  Maher  was  compelled  to  pay  and  did 
pay  to  Thornton,  the  creditor  of  Conley,  to- 
gether with  interest  upon  the  amount  so 
paid.  We  entertain  no  doubt  that  the  term 
"debt"  as  used  In  the  section  Just  cited, 
embraces  interest  as  well  as  principal.  It 
was  undoubtedly  the  right  of  Maher  to  in- 
sist npon  both  principal  and  interest;  but 
if  he  chose  to  avail  himself  of  the  method 
provided  by  that  section  for  the  collection 
of  his  debt,  he  was  bound  to  accept  one- 
half  of  the  fine  in  full  satisfaction  of  his  en- 
tire debt,  Induding  both  the  principal  and 
the  Interest  It  does  not  matter  that  one- 
half  the  fine  was  not  enough  to  pay  the 
entire  amount  due  him  by  Conley.  There  Is 
no  authority  of  law  for  allowing  him  to  ac- 
cept one-half  of  the  fine  as  a  credit  upon 
his  debt  or  in  part  payment  of  the  same. 
The  meaning  of  the  statute  Is  dear  and  un- 
equivocal that.  If  be  accepts  one-half  of  the 
fine  at  alU  be  must  do  it  in  extinguishment 
of  his  debt;  and  therefore,  by  such  accept- 
ances, he  necessarily  submits  to  the  cancd- 
latlon  of  his  entire  debt  It  may  be  that 
in  fixing  the  amount  of  the  fine,  the  court 
should  have  added  the  interest  of  the  debt 
and  then  made  the  fine  double  the  amount 
thus  produced.  This,  however,  was  not  done, 
and  Maher  had  the  option  to  accept  one-half 
of  the  fine  Imposed  in  fuU  satisfaction  of  his 
demand,  or  to  refuse  to  accept  It  and  take 
his  chances  to  collect  his  debt  otherwise. 
It  appears,  therefore,  in  the  view  we  take 
of  the  law,  that  the  affidavit  of  illegalitr 


Digitized  by  V^jOOyit^ 


Ga.) 


WESTERN  UNION  TEL.  CO.  9.  TIMMONS. 


64S 


waa  sustained,  so  far  as  Maher  is  concerned; 
and,  Instead  of  directing  a  verdict  for  him, 
the  court  shonld  have  directed  a  verdict  In 
favor  of  (Jonley.  As  Buclc  is  not  a  party  to 
the  present  case,  we  express  no  opinion  as 
to  his  interest  in  the  matter.  Whether  or 
not  he  was  a  beneficial  party  to  the  mortgage 
executed  by  Conley,  and  whether  or  not  In 
fixing  the  fine  against  Conley  the  amooot 
paid  by  Buck  on  the  execution  should  have 
been  taken  into  consideration  by  the  court, 
are  questions  not  now  before  us.  Judgment 
reversed. 

(93  Qa.  346) 

WESTERN  UNION  TEL.  CO.  v.  TIMMONS. 
(Supreme  Court  of  Georgia.     Oct  80,  1893.) 
Xeleoraph  Companies  —  Nbousbsob  is  Datrr 
BBT  OP  Mbssaob  —  Statutobt  FaNAUTT  —  Bb- 

qUIRKMEMTS  —  EXTEHSION    BT  CUSTOM  OF  COU 
PANT. 

1.  A  nonresident  of  a  dty  does  not  make 
himself  a  resident,  within  the  meaning  of  the 
proviso  to  the  second  section  of  the  act  of  Octo- 
ber 22,  1887,  touching  Uie  duties  of  telegraph 
companies,  by  giving  to  the  company  an  ad- 
dress within  the  city  at  which  he  can  be  found 
temporarily. 

2.  The  second  section  of  the  act  deals  ex- 
dusively  with  the  duty  of  delivery  to  residents 
of  cities  and  towns,  and  to  persons  residing 
within  a  limit  of  one  mile  from  the  telegraph 
office.  The  duty  of  delivery  to  other  persons  is 
not  embraced  in  that  section,  but  in  the  general 
requirement  set  forth  in  the  first  section;  and, 
as  to  nonresidents,  the  question  whether  due 
diligence  in  making  delivery  requires  the  com> 

Sany  to  go  outside  of  its  office  to  deliver,  at  a 
esignated  place  witlun  a  city  or  town,  is  one  of 
fact  for  the  determination  of  a  juty  on  the  cir- 
cumstances of  each  case,  including  any  right 
and  reasonable  usage  of  the  company  in  dealing 
with  messages  of  this  kind.  If  the  company, 
in  the  conduct  of  its  business,  delivers  outside 
of  its  office  to  one  customer,  it  must  to  another 
under  like  circumstances  and  conditions.  The 
court  erred  in  not  granting  a  new  trial. 
(Syllabus  br  the  Court) 

Error  from  city  court  of  Atlanta;   T.  P. 

Westmoreland,  Judge. 

Action  by  B.  E.  Timmons  against  the  West- 
em  Union  Telegraph  Company  to  recover  for 
defendant's  negligence  in  the  matter  of  de- 
livering a  certain  telegram.  On  orders  over- 
ruling  its  motion  for  a  nonsuit,  and  one  for  a 
new  trial,  defendant  brings  error.  Reversed, 
"nie  following  is  the  official  report: 
Tlmmona  sued  the  telegraph  company  for 
damages  and  for  the  statutory  penalty  for 
failure  to  deliver  with  impartiality,  good 
faith,  and  due  diligence  a  certain  telegram. 
A.t  the  close  of  the  evidence  for  plaintiff,  de- 
fendant moved  for  a  nonsuit,  which  motion 
was  overruled,  and  to  this  ruling  it  excepta 
The  motion  was  upon  the  grounds:  (1)  The 
statute  allows  the  penalty  only  when  the 
sendee  is  a  resident  and  it  appears  that  the 
sendee  was  not  a  resident  (2)  Hie  address 
given  by  plaintiff  to  defendant  was  not  a 
definite  address,  as  it  did  not  state  at  what 
place  in  the  Union  Depot  plalntitr  could  be 
found.  (3)  Plaintiff  did  not  wait  all  of  the 
time  at  the  depot  but  was  absent  one  and 


a  half  hours,  and  dtirlng  his  absence  the  tele- 
gram might  have  been  brought  to  the  depot 
The  evidence  was:  Plalntitf  had  left  his  ad- 
dress at  defendant's  office  in  Atlanta,  aa  h* 
was  expecting  the  telegram,  on  February  8, 
1891  (the  date  of  the  telegram).  He  told  the 
operator  in  defendant's  office  to  send  it  to  the 
Union  Dex>ot  In  Atlanta,  where  he  (plalntifl> 
was  from  about  5  p.  m.  ontll  11  that  night 
except  about  an  hour  and  a  half  when  h* 
went  to  supper.  During  this  hour  and  a 
half  be  left  a  gentleman  in  both  the  gentle- 
men's and  ladles'  saloons  to  watch  for  fbM 
telegram,  and  receipt  for  it  In  bis  name.  Re- 
ceiving  no  telegram  up  to  11  o'clock  that 
night  be  went  to  defendant's  office,  and  re- 
ceived the  telegram  in  question.  He  asked 
the  operator  who  handed  him  the  telegram 
why  it  had  not  been  delivered  before,  and 
the  operator  simply  seemed  confused,  and 
gave  no  special  reason;  called  up  some  one 
else,  and  made  some  Inquiry,  but  gave  plain- 
tlB  no  satisfaction.  It  was  not  claimed  by 
him,  or  any  one  in  the  office  at  the  time,  that 
the  telegram  had  been  sent  to  tbe  I7ni<Mi 
Depot  as  dhrected  by  plaintlflF,  or  that  any  ef- 
fort  had  been  made  to  deliver  it  to  him.  It 
was  i)ald  for  by  the  8ende&  The  face  of  the 
telegram  showed  it  was  received  by  the  de> 
fendant  at  5 -.30  p.  m.  PlalntifF  resided  ta 
Augusta,  Oa.  There  was  a  verdict  for  plain- 
tifT  for  the  penalty,  and,  defendant's  motiMi 
for  new  trial  being  overruled,  it  excepts  also 
to  this.  The  motion  contained  the  genoal 
grounds  that  the  verdict  was  contrary  t* 
law,  evidence,  etc;  also  because  defendant 
objected  to  plaintiff's  testimony  that  he  had 
left  his  address  at  its  office  in  Atlanta,  <m 
the  ground  that  the  testimony  Implied  that 
the  address  was  In  writing,  and  that  such 
writing  ought  to  be  first  produced,  or  Its  ab- 
sence accounted  for,  but  the  court  overruled 
the  objection;  because  after  this  testimony 
bad  been  admitted  defendant  moved  to  rule 
It  out  on  the  ground  that  it  did  not  show  any 
definite  address,  which  motion  was  ovwroled; 
because  the  court  charged  that  if  plaintiS 
left  with  defendant  a  definite  address  in  At- 
lanta, where  the  telegram  could  be  delivered 
to  him,  although  plaintiff  was  not  a  resident 
of  the  city,  he  could  recover,  provided  flu 
other  points  necessary  to  his  case,  shown  by 
the  statute,  had  been  proved  to  the  satlsfae- 
tlon  of  the  jury;  alleged  to  be  error  because, 
under  the  statute,  plaintiff,  being  a  nonreat 
dent  could  not  recover;  and  because  there 
was  no  evidence  warranting  the  charge  as  te 
the  giving  of  a  definite  address  by  plaintiff  t* 
defendant  Error  in  charging:  "It  Is  the 
duty  of  the  tdegraph  company  to  deliver 
impartially,  In  good  faith,  and  with  due  dili- 
gence, all  telegrams  transmitted  over  Its 
wires  to  the  ijersons  to  whom  they  are  ad- 
dressed; and  if  you  find  from  the  evidence 
that  the  defendant  was  in  the  possession  of  a 
message  prepaid  which  liad  come  over  Us 
wires,  addresssed  to  the  plaintiff,  as  set  oat 
in  the  declaration,  and  you  find  that  the  de- 
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fendant  tiad  the  definite  address  of  tbe  plaio- 
tlff,  be  not  beinK  a  resident  of  tbe  city  of 
Atlanta,  and  you  find  tbat  the  defendant 
failed  to  deliver  said  message  impartially, 
in  good  faitli,  and  with  due  diligence,  the 
plaintiff  would  be  entitled  to  recover  the 
amount  sued  for."  Alleged  to  be  error  be- 
cause omitting  facts  made  material,  by  tbe 
statute  giving  the  penalty,  to  plaintiff's  right 
of  recovery;  and  because  that  part  of  tbe 
•barge  as  to  defendant  having  tbe  definite 
address  of  plaintiff  is  unauthorized  by  the 
statute  and  unwarranted  by  the  evidence. 

Bigby,  Reed  &  Berry,  for  plaintiff  in  error. 
A.  A.  Murphy  and  F.  A.  Arnold,  for  defend- 
ant In  error. 

BLECKLBT,  0.3.  1.  We  can  see  nothing 
In  the  telegraph  company  penalty  act  of  Oc- 
tober 22,  1887,  which  gives  color  to  the  the- 
•ry  that  a  nonresident  of  a  city  makes  him- 
self a  resident,  within  the  meaning  of  the 
proviso  to  the  second  section  of  the  act,  by 
giving  to  tbe  company  an  address  within  the 
city  at  which  be  can  be  found  temporarily. 
Since  this  case  arose,  delivery  to  nonresi- 
dents whose  address  may  be  furnished  by  the 
senders  of  dispatches  has  been  provided  for 
by  the  act  of  December  20,  1892  (Pampfa. 
lAva,  p.  96). 

2.  The  second  section  of  tbe  act  of  1887 
deals  exclusively  with  the  duty  of  delivery 
to  residents  of  cities  and  towns,  and  to  per- 
sona residing  elsewhere  within  a  limit  of  one 
mile  from  the  telegraph  office,  tbe  language 
•f  the  section  being  as  follows:  "That  such 
oompanles  shall  deliver  all  dispatches  to  the 
persons  to  whom  the  same  are  addressed, 
•r  to  their  agents,  on  payment  of  any  char- 
gw  due  for  the  same:  provided,  snch  persons 
•r  agents  reside  within  one  mile  of  the  tele- 
grmphlc  station,  or  within  tbe  city  or  town 
In  which  such  station.  Is."  The  duty  of  de- 
Urety  to  other  persons  is  embraced  In  the 
general  requirement  set  forth  In  the  first  sec- 
tlMi  of  the  act  In  this  language:  "That  from 
and  after  the  passage  of  this  act  tbat  every 
dectrlc  telegraph  company,  with  a  line  of 
wires  wholly  or  partly  In  this  state,  and  engar 
ced  in  telegraphing  for  the  public,  shall,  dur- 
ing the  nsnal  office  hours,  receive  dispatches, 
whether  from  other  telegraphic  lines  or  from 
individuals;  and  on  payment  or  tender  of  the 
■>ual  charge,  according  to  tbe  regulations 
of  snch  company,  shall  iransmit  and  deliver 
the  same  with  impartiality  and  good  faith, 
and  with  due  diligence,  under  penalty  of  one 
Inmdred  dollars,  which  penalty  may  be  re- 
covered by  suit  in  a  justice  or  other  court 
having  jurisdiction  thereof,  by  either  the 
sender  of  the  dispatch,  or  the  person  to  whom 
■ent  or  directed,  whichever  may  first  sue: 
provided,  that  nothing  herein  shall  be  con- 
■tnied  as  impairing  or  in  any  way  modifying 
(be  right  of  any  person  to  recova  damages 
far  any  such  breach  of  contract  or  duty  by 
aajr  telegraph   company,  and  said   penaltgr 


and  said  damages  may.  If  tbe  party  so  elect, 
be  recovered  in  tbe  same  suit"  Tbe  only 
error  which  tbe  court  committed  in  trying 
tbe  present  case  was  in  assuming,  as  matter 
of  law,  that  a  duty  rested  upon  tbe  company 
to  dellva:  outside  of  its  ofilce  to  persons  who 
furnished  a  definite  address  within  tbe  city, 
though  they  might  themselves  be  nonresi- 
dents of  tbe  city.  This  assumption,  we  think, 
is  embraced  in  or  underlies  the  charge  of 
tbe  court  as  set  out  In  tbe  reporter's  state- 
ment According  to  the  evidence,  there  was 
no  delay  In  delivering  tbe  message  when  it 
was  called  for  at  the  office,  The  delay  com- 
plained of  occurred  before  tbat  time.  The 
question  whether  due  diligence  in  making  de- 
livery required  tbe  company  to  go  outside 
of  its  office  to  deliver  at  the  Union  Depot, 
the  place  designated  beforehand  by  the 
plaintiff,  was  a  question  of  fact  for  the  de- 
termination of  tbe  jury  on  tbe  drcomstancea 
of  the  particular  case,  together  with  all  per- 
tinent facts,  including,  if  there  bad  l>een  any 
evidence  on  the  subject,  any  right  and  rea- 
sonable usage  of  tbe  company  in  dealing  with 
messages  of  like  kind.  There  should  have 
been  evidence  of  bow  tbe  company  conduct- 
ed Its  business  with  respect  to  such  messages. 
If  It  delivered  them  outside  of  its  office  to 
one  customer,  who  furnished  bis  address 
within  tbe  city,  it  would  have  to  do  so  to 
others  under  like  circumstances  and  condi- 
tions, for  the  duly  of  observing  impartiality 
is  Imposed  as  well  as  the  exercise  of  dns 
diligence.  It  is  forbidden  to  the  company 
to  be  a  respecter  of  persons.  Whether,  un- 
der correct  Instructions  from  the  conrt,  the 
jury  could  have  fotmd  on  tbe  evidence  be- 
fore them  that  there  was  any  failure  In  dili- 
gence, we  will  not  undertake  to  say.  Tbtn 
was  certainly  not  that  full  lllumInati<Mi 
which  the  case  seemed  to  require,  and  of 
which  it  iHvbably  admitted.  Tbe  plaintiff 
appears  to  Iiave  rested  Ills  right  to  recover 
upon  the  assumption  of  legal  duty,  which  the 
court  recognized.  In  making  that  assump- 
tion the  plaintiff  misconceived,  and  in  chai^ 
ging  conformably  with  It  the  Judge  miscon- 
strued, the  statute.  For  this  reason  there 
was  error  In  not  granting  a  new  trial.  Judg- 
ment reversed. 


(83  Oa.  349) 
WESTERN  UNION  TEL.  CO.  v.  MANS- 
FIELD. 
(Supreme  Court  of  Georgia.     Nov.  6,  1893.) 

Tklsokafh    CoHPANns  —  Failukk  to  Delivib 
Mbssaob— Statutort  Pbraltt— Noh- 

KSSIDBITT  SXirDBB. 

Where  a  message  was  delivered  to  a  tel- 
■aph  company  for  transminion,  which  receiv- 
ou  and  transmitted  it  promptly,  the  charges  be- 
ing prepaid  by  tbe  sender,  ana  the  sendee  ap- 
plied for  the  message  at  t^e  ofBce  to  which  it 
was  transmitted  three  hoars  after  such  tiaiw- 
mlsslon,  and  the  company  failed  to  deliver  it 
he  is,  in  an  action  for  the  statntory  i)enaity,  en- 
titlea  to  recover,  although  he  did  not  reside 
witUn  tbe  city  at  which  the  message  was  re- 
ctived,  nor  within  a  mile  of  the  telegraph  ofiSce. 
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For  not  deliyering  in  the  company's  office,  the 
nonresidence  of  the  sendee  is  no  excuse. 
(Syllabus  hj  the  Oonrt) 

Brror  from  city  court  of  Atlanta.  Howard 
Van  Epps,  Judge. 

Action  by  E.  W.  Mansfield  against  the 
Western  Union  Telegraph  Ciompany  to  re- 
eover  for  its  failure  to  deliver  a  certain 
message.  On  judgment  for  plaintiff,  defend- 
ant brings  error.     Affirmed. 

Bigby,  Reed  &  Berry,  for  plaintiff  in  error. 
Upshaw  &  Upshaw,  for  defendant  in  error. 

BLECKLEX,  a  J.  This  case  is  not  with- 
in the  proTiso  to  the  second  section  of  the 
'  penalty  act  of  October  22,  1887,  but  Is  with- 
in the  first  section  of  that  act,  the  language 
of  which  Is  as  follows:  "That  from  and 
after  the  passage  of  this  act,  every  electric 
telegraph  company  with  a  line  of  wires  whol- 
ly or  partly  in  this  state  and  engaged  in  tele- 
graphing for  the  public,  shall,  during  the 
usual  ofilce  hours,  receive  dispatches  whether 
from  other  telegraphic  lines  or  from  Indi- 
viduals; and  on  payment  or  tender  of  the 
usual  charge  according  to  the  regulations  of 
such  company,  shall  transmit  and  deliver 
the  same  with  impartiality  and  good  faith, 
and  with  due  diligence  under  penalty  of 
one  hundred  dollars,  which  penalty  may  be 
recovered  by  suit  in  a  Justice  or  other  court, 
having  jurisdiction  thereof  by  either  the 
sender  of  the  dispatch  or  the  person  to  whom 
sent  or  dhrected,  whlchevo:  oiay  first  sue: 
provided  that  nothing  herein  shall  be  con- 
strued as  ImiMlrlng  or  In  any  way  modifying 
the  right  of  any  person  to  recover  damages 
for  any  such  breach  of  contract  or  duty  by 
any  telegraph  company,  and  said  penalty  and 
said  damages  may,  if  the  party  so  elect,  be 
recovered  in  the  same  suit"  The  nonresi- 
dence of  the  sendee  was  no  excuse  for  not 
delivering  the  message  to  him  when  he  call- 
ed for  It  In  the  company's  office.  There  sure- 
ly can  be  no  doubt  of  the  obligation  of  such 
companies  to  make  prompt  delivery  In  their 
offices,  whatever  Justification  there  might 
be  for  delaying  delivery  elsewhere.  We  have 
already  in  the  case  of  Telegraph  Co.  v.  Tim- 
mons  (decided  at  this  term)  20  S.  E.  648,  pat 
a  negative  upon  any  construction  of  the  act 
which  would  limit  the  penalty  to  messages 
addressed  to  residents  of  cities  and  towns, 
and  to  persons  residing  within  one  mile 
from  the  telegraph  office.  The  trial  court 
committed  no  error.    Judgment  affirmed. 


(95  Ga.  m) 

ENGLISH  et  al.  t. 


STATE. 


(Supreme  Court  of  Oeorgia.     Nov.  28,   1884.) 

HOMIOIDB— ISSTSnOTIOHS— VOLUMTiAT  KAJT- 
SLAUOHTBII. 

1.  The  evidence  introduced  by  the  state 
and  the  statements  of  the  accused  upon  the 
trial  having  presented  the  issue  as  to  whether 
they  were  guilty  of  murder  or  of  voluntary 


manslaughter,  and  the  judge  having  undertak- 
en to  charge  the  jury  generally  as  to  voluntary 
manslaughter,  it  was  nis  duty  in  so  doing  to 
state  the  law  on  this  subject  correctly  In  all 
respects.  Accordingly,  the  following  charge 
was  erroneous:  "I  charge  you  that  It  could 
neither  justify  nor  reduce  the  killing,  unless 
[the  person  killed]  made  the  assault,  and  the 
assault  was  of  a  character  to  i;ut  the  other's 
life  in  imminent  perU  at  the  tune,  or  It  ap- 
peared to  him  to  do  so." 

2.  Otherwise   than   as  above  specified,   no 
material  error  was  committed  upon  the  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham  coun- 
ty; C.  J.  Wellborn,  Judge. 

Joseph  English  and  another  were  convicted 
of  murder,  and  appeaL     Reversed. 

The  following  is  the  offldal  report: 
'  Joseph  and  Jack  English  were  Indicted  for 
the  murder  of  H.  N.  Waldrep.  They  were 
found  guilty,  with  a  recommendation  that 
Jack  English  be  imprisoned  in  the  peniten- 
tiary for  life.  Their  motion  for  new  trial 
was  overruled,  and  they  excepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  error  In  charging:  "I  charge 
you  that  If  you  shall  be  satisfied  from  the  evi- 
dence in  this  case  that  Waldrep  was  killed 
by  either  one  of  them,  and  that  death  result- 
ed either  from  the  use  of  the  pistol  or  of 
the  knife,  if  they  were  acting  with  common 
Intent  to  take  his  life,  then  both  would  be  re- 
sponsible for  the  use  of  the  weapon  which 
resulted  In  the  death,  if  death  resulted  from 
the  use  of  only  one  of  them."  Alleged  to 
be  error  because  without  evidence  to  support 
It,  there  being  nothing  to  indicate  a  common 
Intent  or  purpose  on  the  part  of  both  defend- 
ants to  take  the  life  of  Waldrep.  E!rror  in 
charging:  "In  this  case.  If  Joe  English  shot 
and  killed  Waldrep,  and  the  shooting  was 
done  in  the  execution  of  a  common  Intent  on 
the  part  of  both  Joe  and  Jack  English  to  as- 
sault the  person  of  Waldrep  with  weapons, 
then  both  would  be  guilty  of  the  shooting." 
It  is  alleged  that  there  was  no  evidence  to  sus- 
tain this  charge,  and  that  the  court  several 
times  repeated  and  emphasized  the  idea  that 
there  was  conspiracy  or  common  intent  on 
the  part  of  defendants,  when  there  was  no 
evidence  to  warrant  it.  Error  in  charging, 
after  defining  malice:  "If  one  declares  his 
purpose  to  take  the  life  of  another,  and  he 
does  take  it,  his  malice  may  well  be  said  to  be 
express,  unless  some  lawful  cause  for  the 
killing  appears."  Alleged  to  be  error  because 
clearly  implying  that  the  killing  was  done 
with  malice,  and  because  It  is  an  expression 
of  opinion  that  a  threat  to  take  life  will  make 
a,  killing  murdtf.  Error  In  charging:  "If  one 
takes  the  life  of  another  without  any  words 
disclosing  the  state  of  bla  mind  or  the  rea- 
son for  his  act,  the  circumstances  attendant 
upon  the  killing  will  be  looked  to  In  order 
to  determine  the  presence  or  absence  of  mal- 
ice." Alleged  to  be  «Tor  because  erroneous- 
ly implying  that  the  circumstances  attending 
the  killing  will  be  looked  to  in  order  to  de- 
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termlne  the  presence  or  absence  of  malice  on- 
ly In  case  no  words  were  used  by  defendant 
disclosing  the  state  of  his  mind  or  the  rea- 
sons for  bis  act;  and  farther,  because  It  as- 
sumes that,  if  threats  were  made,  malice 
shall  be  found  to  exist,  whereas.  In  the  defini- 
tion of  both  express  and  Implied  malice,  it  is 
declared  that  the  circumstances  are  the  re- 
sort for  the  jury  from  which  to  determine 
the  presence  or  absence  of  malice.  Error  In 
charging:  "I  give  you  the  definition  of  Toi- 
nntary  manslaughter  for  the  reason  that  it 
has  been  Insisted  that  that  law  Is  applicable 
In  this  case.  I  do  not  undertake  to  determine 
that  question.  I  give  you  the  rule,— the  defi- 
nition of  what  manslaughter  Is,— and  you  will 
t>e  able  to  determine  from  the  evidence  in  this 
case  whether  that  is  the  offense  committed 
by  these  parties,  or  either  of  them,  or  wheth- 
er It  Is  some  other,  or  whether  they  are  not 
guilty  of  anything."  It  Is  alleged  that  the  er- 
ror consists  In  gaylng  he  gives  in  charge  the 
law  of  voluntary  manslaughter  because  it 
bad  been  Insisted  on,  and  not  because  the 
court  believed  It  applicable  to  the  case.  In 
leaving  to  the  jury  to  determine  the  law  of 
the  case,  when  It  is  the  duty  of  the  court  to 
charge  what  is  the  law  applicable  to  the  case, 
the  jury  might  well  infer  from  the  language 
of  this  charge  that  the  coiurt  considered  the 
defendants  guilty  of  murder  under  the  evi- 
dence. Error  in  charging:  "It  is  not  Insist- 
ed even  that  this  could  be  Involuntary  man- 
slaughter of  any  sort"  Alleged  to  be  error,  in 
not  saying  either  that  the  law  of  involuntary 
manslaughter  does  or  does  not  apply  to  the 
case,  but  In  declaring  that  It  was  not  insist- 
ed even.  Because  the  contention  of  defend- 
ants' counsel  was  that  In  this  case  there  was 
no  provocation  by  mere  words  or  gestures, 
but  an  actual  assault  made  by  Waldrep  upon 
Joe  English;  that  he  seized  him  with  both 
hands  violently;  that  he  was  physically  a 
stronger  man;  that  be  choked  him;  that 
there  was  manifest  intention  to  engage  In 
mutual  combat;  and  that  these  circumstan- 
ces were  suQcient  to  justify  the  excitement 
of  passion,  while  they  exclude  all  idea  of  de- 
liberation whatever.  It  was  not  insisted 
"that  there  was  an  assault  upon  the  part  of 
deceased  upon  these  parties,  and  that  as- 
sault was  of  a  character  which  rendered  the 
killing  of  Waldrep  an  absolute  necessity," 
but  It  was  insisted  that  Waldrep  assaulted 
Joe  English,  and  that  the  assault  was  of 
such  character  as  to  reduce  the  homicide  to 
manslaughter  on  the  part  of  Joe  English, 
while  Jack  English  was  guilty  of  no  ofFense 
whatever.  It  was  therefore  error  In  the  court 
to  charge  as  follows:  "It  is  insisted  here  that 
there  was  an  assault  upon  the  part  of  the  de- 
ceased upon  these  parties,  and  that  that  as- 
sault was  of  a  character  which  rendered  the 
killing  of  Waldrep  a  necessity."  This  charge 
did  not  fully  and  fairly  represent  the  conten- 
tion of  defendants'  counsel,  which  was  that 
In  any  event  Joe  could  not  be  guilty  of  a 
bigber  offense  than  voluntary  manslaughter. 


and  that  he  was  guilty  of  nothing  If  the  eir- 
cumstances  were  such  as  to  excite  the  fears 
of  a  reasonable  man,  and  that  he  acteu  under 
the  excitement  of  these  fean,  and  not  In  a 
spirit  of  revenge.  After  giving  the  usual 
charge  in  reference  to  the  statements  made 
by  defendants,  the  court  added:  "It  Is  sup- 
posed that  a  statement  will  not  have  weight 
with  the  jury  unless  It  is  the  truth,  and  they 
believe  It  to  be  the  truth.  The  law  trusts 
you,  trusts  your  discretion  to  use  these  state- 
ments, and  trusts  that  discretion  to  the  ex- 
tent of  saying  that  the  jury  may  believe  the 
statements  In  preference  to  the  sworn  testi- 
mony." Alleged  to  be  error,  because,  while 
applicable  to  the  evidence  as  well  as  to  tha . 
statements  as  an  abstract  truth,  yet,  using 
It  In  reference  to  the  statements,  it  tended  to 
disparage  the  statements,  and  to  lead  the 
jury  to  give  less  consideration  and  effect  to 
them  than  they  otherwise  would  have  done, 
or  than  what  the  law  justifies.  Error  in  char- 
ging: "I  charge  you  further,  that  if  the  de- 
fendant acted  In  self-defense,  that  If  the  evi- 
dence satisfies  the  jury  that  it  waa  made  to 
appear  to  him  at  the  time  he  did  the  act  that 
resulted  in  death  to  the  party  that  It  was 
necessary  that  he  should  do  it  in  order  to  save 
his  own  life,  then  be  would  be  justified,  un- 
less he  brought  about,  or  was  responsible  in 
bringing  about,  the  state  of  affairs  that  put 
him  In  peril.  If  be  did  that,  if  you  should 
b«lleve  that  English  was  the  original  assail- 
ant here,  why  then  be  could  not  klU  tbe  otb- 
er  party,  and  be  guiltless,  whether  he  was 
put  In  danger  or  not;  whether  his  life  was 
put  In  peril  or  not,  he  could  not  be  justified." 
Alleged  to  be  error  tn  tbe  addition  of  the 
words  beginning  with  the  word  "unless"  aft- 
er the  word  "justified,"  because  the  charge 
as  given  excluded  the  possibility  of  b^ng 
justified  if  he  originated  the  difficulty,  and 
also  excluded  the  iKieslblllty  of  reducing  tbe 
killing  from  murder  to  manslaughter.  BIr- 
ror  in  giving  the  following  at  the  condnslon 
of  the  charge:  "I  charge  you  that  it  could  nei- 
ther justify  nor  reduce  tbe  killing  unless 
Waldrep  made  the  assault,  and  the  assault 
was  of  a  character  to  pat  tbe  other's  life  in 
imminent  i>erll  at  tbe  time,  or  it  appeared 
to  him  to  do  so."  Alleged  to  be  error  because 
excluding  all  idea  of  excitement  of  passion 
or  hot  blood,  wbieb  is  largely  ttte  ingredient 
of  voluntary  manslaughter,  except  in  case  of 
peril  to  life,  and  the  law  does  not  so  restrict; 
and,  this  being  the  very  last  of  tbe  charge, 
its  effect  was  to  impel  the  Jury  to  find  the  de- 
fendants guilty  of  murder.  Further,  be- 
cause the  tenor  of  the  whole  charge  was 
put  upon  a  wrong  basis.  It  assumes  as  true 
what  was  not  proven,  and  does  not  fully  and 
fairly  present  the  law  as  applicable  to  the 
proven  facta  and  as  contended  by  defend- 
ants' counsel. 

Jones  &  Bowden,  Cbas.  L.  Bass,  and  J.  B. 
Estes,  for  plaintiffs  in  error.  Howard  Thomp- 
son, Sol.  Oen.,  and  J.  U.  TerreU,  Atty>  Gen., 
for  the  State. 


Digitized  by 


Google 


Oa.) 


MOSS  e.  CITY  COUNCJIL. 


653 


ATKINSON,  J.  1.  The  defendants  were 
Jointly  Indicted  for  the  offense  of  murder, 
w«re  found  guilty,  and  made  a  motion  for  a 
new  trial  upon  many  grounds,  all  of  which 
appear  In  the  official  report  of  this  case.  A 
number  of  exceptions  were  taken  to  the 
charge  of  the  court,  and  error  assigned  there- 
on; but  upon  a  careful  examination  of  the 
text  of  the  full  charge,  which  comes  up  In 
the  record,  we  are  constrained  to  the  opin- 
ion that,  save  as  to  that  portion  of  the  charge 
to  which  we  will  hereafter  refer,  whatever 
of  Terbal  inaccuracies  may  seem  to  appear 
in  these  fragments  of  the  charge,  when  they 
are  considered  In  the  light  of  the  entire  in- 
Btmction  to  the  jury  the  same  are  free  from 
substantial  error. 

2.  One  ground  of  the  motion  for  a  new 
trial  assigns  error  upon  the  following  charge 
of  the  court:  "I  charge  you  that  it  could 
neither  Justify  nor  reduce  the  killing,  unless 
[the  person  killed]  made  the  assault,  and 
the  assault  was  of  a  character  to  put  the 
other's  life  in  imminent  peril  at  the  time,  or 
It  appeared  to  him  so  to  do."  We  bare  care- 
fully examined  the  general  charge  to  ascer- 
tain whether  thereby  the  Judge  in  any  man- 
ner qualified  this  instruction,  but  we  find 
that  he  did  not;  so  that  in  grading  the  de- 
gree of  the  homicide  this  is  made  the  rule 
of  decision  by  which  the  Jury  is  to  be  guided 
in  its  deliberations.  Was  this  a  correct  rule? 
If  not,  let  us  inquire  wherein  consists  its 
error.  In  order  to  justify  a  homicide  it  must 
appear  that  at  the  time  of  the  killing  the  cir- 
cumstances wo'e  SQch  as  to  impress  a  rea- 
sonably courageous  man  with  the  belief  that 
at  the  hands  of  the  deceased  he  stood  In  im- 
minent peril  of  his  life,  or  of  the  infliction 
npon  him  of  injuries  amounting  to  a  felony. 
Such  degree  of  peril,  however,  is  not  neces- 
sary to  reduce  the  offense  from  murder  to 
voluntary  manslaughter.  If  the  deceased 
should  commit  an  assault  or  battery  upon  the 
slayer,  though  such  attempted  or  actual  vio- 
lence should  not  in  any  way  imperil  his  life 
nor  amount  to  the  commission  of  a  felony 
npon  his  person,  such  assault  or  snch  bat- 
tery would  be  sufficient  to  reduce  the  killing 
to  voluntary  manslaughter,  provided  the  Jury 
Bhonld  believe  It  to  be  of  such  a  character 
as  to  excite  in  the  person  assaulted  that  vio- 
lent, sudden  impulse  of  passion  supxiosed  to 
be  irresistible,  and,  further,  that  the  fatal 
shot  was  fired  under  the  Inspiration  of  such 
overmastering  passion,  and  not  In  a  spirit 
Of  revenge.  Whatever  may  have  been  the 
real  tmtb  of  the  transaction,  the  statements 
of  the  accused  presented  snch  a  state  of  facts 
ttiat,  If  the  Jury  had  believed  them  true,  they 
could  have  found  that  the  deceased  had 
made  an  assault  upon  the  slayer,  and  could 
liave  Inferred  In  the  slayer  the  frame  of  mind 
wlilch  wonld  have  reduced  the  degree  of  his 
goat  to  the  lower  grade  of  homicide.  Yet  by 
the  Inatmetloa  now  under  consideration  they 
axe  charged  that  in  no  event  could  an  assault 
b^  the  person  alaln  have  the  effect  to  reduce 


the  grade  of  the  offense  committed  by  the 
slayer,  unless  such  assault  was  of  a  charac- 
ter to  put  the  life  of  his  adversary  In  im- 
minent peril.  This  is  not  the  standard  fixed 
by  the  law.  According  to  the  standard  fixed 
by  the  court,  the  slayer  would  be  justified 
under  the  law;  and  to  require  a  Jury  to  find 
a  homicide  Justifiable  before  they  would  be 
authorized  to  reduce  the  degree  of  a  homicide 
from  murder  to  voluntary  manslaughter  is 
to  demand  of  the  defendants  a  higher  de- 
gree of  exculpatory  evidence  than  the  law 
requires.  He  satisfies  the  law  that  he  la 
entitled  to  have  his  offense  graded  as  volun- 
tary manslaughter  without  showing  that  his 
life  was  imperiled.  He  may,  to  that  point, 
satisfy  the  law  by  showing  the  commission 
upon  him  of  a  battery  not  amounting  to  a 
felony.  But  he  can  meet  the  requirement  of 
this  instruction  by  the  court,  and  have  his 
offense  graded  as  voluntary  manslaughter, 
only  by  showing  the  commission  upon  him 
of  such  a  battery  as  places  him  in  imminent 
danger  of  his  life.  This  was  the  final  para- 
graph in  the  charge  of  the  court  It  was  the 
parting  injunction  to  the  jury  as  they  retired 
to  their  room.  There  was  nothing  said  by 
the  court  to  neutralize  Its  effect  It  was  di- 
rectly to  the  point  and  may  have  had  a  oon- 
trolllng  influence  in  moulding  the  verdict;  and 
giving,  as  It  did,  an  erroneous  rule  for  the 
guidance  of  the  Jury  upon  a  vital  point  In 
the  case,  we  are  constrained  to  award  a  new 
trial. 

The  verdict  was  excepted  to  as  being  con- 
trary to  the  evidence,  but  as  the  cause  goes 
back  to  be  retried,  we  forbear  to  make  any 
observation  upon  that  branch  of  the  case. 
Judgment  reversed. 


(93  Oa.  797) 

MOSS  V.  OITT  COUNCIL  OP  AUGUSTA. 
(Supreme  Court  of  Georgia.     July  16,  1884.) 
LuBiLnr  o*  Citt — Halfbasaxcb  ov  OrricaB. 
A  mnnldpal  corporation  is  not  liable  in 
damages  to  the  owner  of  a  dog  for  the  wanton 
and  malicious  killing  of  the  animal  by  a  per- 
son appointed  by  municipal  authority  to  exe- 
cute an  ordinance  providmg  for  the  killing  of 
all  dogs  fonnd  mnning  at  large   in  the   city 
during    a   designated    period,    except    such    as 
might   wear  collars  provided   by  the   city   for 
their  protection.     This  is  true  although  the  dog 
in  question  was,  at  the  time  of  the  killing,  pro- 
vided with  and  wearing  a  collar  as  prescribed, 
and  although  the  killine  was  done  under  a  pre- 
tense of  carrying  out  the  ordinance,  the  valid- 
ity of  the  ordinance  not  being  questioned   in 
the  present  controversy. 
(SyUabus  by  the  Court) 

Brror  from  dty  oonrt  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  John  B.  Moss  against  the  city 
council  of  Augusta  for  damages  for  the  killing 
of  a  dog  by  one  of  defendant's  employes. 
Judgment  was  rendered  for  defendant,  and 
plaintiff  brings  error.    Afllrmed. 

The  following  Is  the  official  report; 

Moss  sued  the  city  council  of  Augusta  In  ac 
aetl(Hi  for  damages  alleged  to  have  been  sus- 
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talned  1>y  talm  because  of  the  killing  of  bis 
dog  by  an  employg  of  defendant  The  de- 
fendant demurred,  the  demurrer  was  sustain- 
ed, and  Moss  excepted. 

The  declaration  alleged:  "Several  years  ago 
petitioner  bought  a  fine  young  collie  dog,  for 
which  he  paid  $25,  and  which  be  took  to  bis 
home,  and  carefuUy  raised  aa  a  pet  In  his 
family.  Defendant  has,  and  for  many  yenra 
has  had.  In  force  In  the  dty,  ordinances  pro- 
viding that  the  mayor  shall  provide  annually 
a  sufficient  number  of  collars  or  badges,  shall 
appoint  some  suitable  person  to  dispense  them, 
and  the  person  so  appointed  shall  furnish  the 
owner  of  any  dog  with  a  collar,  to  be  worn 
by  the  dog,  upon  payment  of  a  dollar  and  a 
quarter,  which  shall  protect  dogs  wearing  the 
same  from  being  killed,  except  during  an 
alarm  of  hydrophobia  in  the  city,  or  In  the 
event  of  any  dog  wearing  such  collar  being 
dangerous  to  the  life  or  safety  of  any  person; 
that  all  dogs  found  running  at  large  in  Au- 
gusta during  the  summer  months,  and  such 
other  times  as  the  council  might  designate, 
except  such  as  might  wear  a  collar  or  badge 
as  provided  above,  should  be  shot;  and  that 
it  should  be  the  duty  of  the  mayor  to  appoint 
one  or  more  discreet  men  to  execute  this  or- 
der, and  he  should  give  ten  days'  notice  in  the 
ofDclal  gasette  of  the  dty  of  the  time  of  com- 
mencing to  shoot  dogs  as  above  mentioned. 
Before  the  time  designated  for  shooting  dogs 
In  1892,  collars  were  duly  furnished,  the  sale 
of  the  same  arranged  for,  and  notice  of  shootr 
Ing  given,  as  provided  for  in  the  ordinances. 
In  1892,  in  foil  time  as  required  by  said  or- 
dinances and  notices,  petltloii»  bought  a  col- 
lar for  his  dog,  paying  for  it  a  dollar  and  a 
quarter,  though  its  actual  cost  to  the  city  was 
not  more  than  twenty-five  cents,  and  pnt  it 
on  his  dog's  neck.  One  J.  W.  Preacott  was 
duly  appointed  to  execute  said  ordinances  in 
reference  to  shooting  dogs.  About  day,  on 
July  19, 1892,  Preacott  shot  and  kiUed  the  dog, 
in  the  street  near  petitioner's  residence,  under 
the  dalm  or  excuse  of  carrying  oat  said  oi^ 
jUnances.  At  the  time  of  the  shooting  the 
dog  bad  on  its  neck  said  collar  which  the 
ordinance  declares  shall  protect  dogs  wearing 
the  same  teom  being  killed.  There  was  no 
alarm  of  hydrophobia  in  the  city,  nor  was  the 
dog  dangerous  to  the  life  or  safety  of  any 
person.  The  dog  was  then  of  the  actual  mar- 
ket value  of  $125,  and,  because  of  being  a  pet 
in  petitioner's  family,  was  of  tax  more  value. 
Petitioner  claims  and  charges:  (1)  That  de- 
ftodant  la  liable  to  him  in  9125  for  the  killing 
of  the  dog  as  aforesaid.  (2)  That  defendant 
is  so  Uable  to  him  because  Preacott,  appointeA 
to  execute  said  ordinances,  was  not  a  diacraet 
man,  as  reqatred  by  the  ordinance;  his  want 
of  discretion  appearing  more  especially  from 
the  fact  that  he  shot  the  dog  while  tbe  collar 
was  on  Ita  me^  and  exposed  to  the  view  of 
any  one  who  woold  take  the  precantion  to 
look  at  It;  and  the  shooting  was  wanton  and 
mallckms  in  tbe  eje  of  tlie  law.  (S)  That  de- 
fendant is  so  liaUa  to  him  becaose  tt  con- 


tracted with  him  that  If  he  bought  a  collar 
for  a  dollar  and  a  quarter,  and  put  It  on  his 
dog,  the  dog  should  be  protected  from  being 
killed  under  said  ordinances,  which  contract 
was  broken  In  the  manner  above  stated." 
The  demurrer  was  upon  tbe  grounds  that  the 
declaration  did  not  set  forth  any  legal  cause 
of  action  against  defendant  Further,  special- 
ly to  the  first  and  second  count  of  the  declara- 
tion, that  In  said  counts  there  was  no  legal 
cause  of  action  set  out  against  defendant; 
because,  under  the  law,  defendant  is  not  liable 
for  the  alleged  tort  charged  to  have  been  com- 
mitted, and  because  the  dog,  under  the  law, 
Is  not  tbe  subject-matter  of  a  tort  alleged  to 
have  been  committed.  Further,  specially  to 
the  third  count,  that  the  same  sets  forth  n* 
legal  cause  of  action  against  defendant, 
because  the  dog  alleged  to  have  been  killed 
could  not  be  the  subject-matter  of  a  contract 
between  defendant  and  petitioner. 

Fleming  &  Alexander,  for  plaintlfF  in  error. 
John  S.  Davidson  and  Wm.  T.  Davidson,  tat 
defendant  in  aror. 

LUMPKIN,  J.  The  flicts  appear  in  the  re- 
porter's statement  No  question  was  made 
in  the  present  case  as  to  the  validity  of  the 
ordinance  therehi  mentioned,  and  our  decision 
has  been  made  upon  the  assumption  that  the 
municipal  authorities  of  Aogusta  bad  the  right 
to  adopt  this  ordinance. 
'  The  doctrine  that  a  dty  Is  not  liable  for  the 
illegal  and  tortlons  acts  of  its  police  offlcoa 
has  been  well  settled  by  repeated  decisions  of 
this  court  Attaway  v.  Mayor,  etc,  08  Ga. 
740,  and  cases  thoe  dted.  The  learned  coun- 
sel for  the  plalntifT  In  erzw  recognized  and 
admitted  tbe  force  and  effect  of  the  rule  es- 
tablished by  these  cases,  bat  sought  to  draw 
a  distinction  between  them  and  the  case  at 
bar,  upon  the  Idea  that  the  "dog-killer"  ap- 
pointed under  the  ordinance  in  qaesdon  was 
not  a  police  officer,  but  rather  an  emidoyfi 
acting  as  agent  for  tbe  dty  In  a  different 
capacity  from  that  of  a  policeman.  Accord- 
ingly, they  insisted  that  he  was  acting  in  the 
performance  of  a  duty  private  In  its  nature, 
and  that,  in  appointing  him  to  disdiarge  this 
duty,  the  munidpal  antboritlea  were  not  exer- 
cising a  power  belonging  to  tiie  dty  as  a 
political  division  of  the  state.  Their  conten- 
tion was  that  the  killing  of  dogs  under  the 
provisions  of  this  ordinance  was  a  sort  of  pri- 
vate enterprise.  In  whldi  the  general  wdfare 
of  the  pabllc  was  not  Involved.  We  cannot 
concor  in  these  views.  Tbe  "dog-killer"  was, 
bi  a  large  senses  a  police  officer  of  the  dty; 
and  in  the  sphere  of  his  particalar  bnslneis  as 
such  as  much  a  pobUc  servant  as  a  policemaii 
charged  witb  the  doty  of  m»M«»g  airesti  and 
preserving  the  public  peace  and  safety.  We 
are  theref<««  quite  confident  that  ttie  dty  was 
no  more  llalde  for  the  wanton  and  maUdoos 
acts  of  a  peracn  ^pointed  to  execata  tte  *Mo«- 
kilUng"  ordinance  than  it  would  be  for  audi 
acts  of  a  regular  faU-fledged  poUceman. 
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Nor  do  we  fblnk  there  Is  any  merit  In  the 
contention  that  the  city,  In  effect,  contracted 
with  the  plaintiff.  In  consideration  of  his  pur- 
chasing from  the  dty  a  collar  for  his  dog, 
that  It  would  protect  the  animal,  while  wear- 
ing the  collar,  from  being  killed.  The  or- 
dinance was  strictly  a  police  regulation,  cot- 
ering  an  element  of  taxation,  but  It  did  not 
raise  any  contractual  relations  whatever  be- 
tween the  dty  and  the  owners  of  dogs  within 
the  corporation.  The  trial  court  was  right  in 
sustaining  the  demurrar  to  the  declaration. 
Judgment  aflOrmed. 


(93  Oa.  789) 

OROOMS  et  al.  r.  OLLIFF  et  al. 

(Supreme  Ck>urt  of  Georgia.     July  16,  1894.) 

Pkomibsobt  Notx— Tbadd  nr  Fboocrzhsii*— 
Rights  or  Boni.  Ftob  Holdbr. 
The  phrase,  "fraud  in  its  procurement," 
•a  used  in  section  2785  of  the  Coae,  has  no  ref- 
erence to  fraud  in  the  contract  out  of  which  a 
negotiable  securi^  arises,  or  in  the  considera- 
tion for  which  it  was  given.  Hence,  fraud  in 
these  respects  does  not  affect  a  bona  fide  hold- 
er for  Tsilne,  who  receives  a  negotiable  promis- 
sory note  before  it  is  due,  and  without  notice 
of  any  defect  or  defense. 

(Syllabus  by  the  Court) 

Error  from  soperior  court,  Bnllock  county; 
B.  L.  Gamble,  Judge. 

Action  by  J.  W.  OUIff  &  Co.  against  W.  J. 
Grooms  and  others  on  a  promissory  note. 
Judgment  was  rendered  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

H.  B.  Strange,  tor  plaintiffs  In  error.  D.  R. 
GtxwTer,  tor  defcndanta  In  error. 

L1JMPE3M,  J.  Onifl  &  Oa  brought  suit  In 
•  justice's  court  upon  a  promissoiy  note  sign- 
ed by  Grooms,  Indorsed  by  Ontland,  and  pay- 
able to  Donalson  or  bearer.  The  defendants 
pleaded  that  the  note  was  procured  by  fraud, 
for  that  It  was  given  for  the  purchase  of  a 
mare  sold  to  Grooms  by  one  Warters,  who  rep- 
resented that  the  animal  was  i)erfectly  sound 
In  every  respect,  when  In  point  of  fact  she 
waa,  both  before  and  at  the  time  of  the  pur- 
cihase,  diseased  and  totally  worthless,  all  of 
which  was  well  known  to  Wartera,  who  frand- 
nlently  made  the  representations  above  men- 
tioned (or  the  purpose  of  deceiving  Grooms, 
and  did  thus  decelye  him  into  making  and  de- 
Ilyering  the  note  to  Donalson.  At  the  trial  be- 
fore a  jury  In  the  magistrate's  court,  the 
plaintiffs  moved  to  strike  the  plea  on  the 
ground  that  "fraud  In  the  procurement  of  a 
note,"  "as  specified  in  the  (3ode,  meant  fraud 
in  the  procurement  by  the  holder  thereof,  and 
could  not  be  set  up  against  a  bona  fide  pur- 
chaser, before  due,  without  notice  of  the 
fraud."  The  maglBtrate  overruled  this  mo- 
tUm,  and  plaintiffs  thereupon  Introduced  the 
note,  and  proved  that  they  traded  for  It  be- 
fore maturity,  for  value,  and  without  notice  of 
any  fraud  or  any  failure  of  consideration. 
The  magistrate  then  admitted  ervldence  to  sus- 
tain the  plea,  and  the  Jury  found  for  the  de- 


fendants. The  plaintiffs  took  the  case  by  cer- 
tiorari to  the  superior  court,  alleging  that  tiie 
magistrate  erred  In  refusing  to  strike  the  plea, 
and  in  admitting  evidence  to  support  IL  The 
Judge  of  the  superior  court  sustained  the  cer- 
tiorari, and  gave  final  Judgment  for  the  plain- 
tiffs. The  defendants  excepted,  and  brought 
the  case  here  for  review. 

The  judgment  of  the  court  below  was  right 
The  plea  of  the  defendants  was  really  a  plea 
of  failure  of  consideration.  Although  It,  In 
substance,  alleges  that  Warters  fraudulently 
procured  the  defendant  Grooms  to  sig:n  the 
note  by  falsely  representing  that  the  mare  was 
sound,  when  In  fact  she  was  not,  in  Its  essence 
it  simply  means  that  the  note  was  given  for 
a  worthless  animal,  and  therefore  that  there 
was  a  total  failure  of  consideration.  It  very 
often  happens  that  the  consideration  of  a 
promissory  note  totally  f^ls  because  of  fraud 
on  the  part  of  the  person  to  whom,  or  at  whose 
Instance,  the  note  is  given,  but  the  mere  fact 
that  a  fraud  Is  thus  practiced  does  not  change 
the  real  nature  of  the  defense.  We  are  quite 
certain  that  the  phrase,  "fraud  In  Its  procure- 
ment," as  used  In  section  2785  of  the  Code,  has 
no  reference  whatever  to  fraud  In  the  contract 
out  of  which  a  negotiable  security  arises,  or  In 
the  consideration  for  which  It  was  given. 
This  court.  In  Robenson  v.  Vason,  37  Ga.  66, 
construed  the  above-cited  section  of  the  Code, 
and  held  that  "fraud  in  the  procurement  of  a 
note,"  as  therein  specified,  meant  fraud  in  the 
procurement  by  the  holder  thereof,  and  not 
fraud  in  the  procurement  of  the  note  as  be- 
tween the  original  parties,  of  which  the  hold- 
er for  value  had  no  notice.  This  ruling  was 
followed  in  Bealle  v.  Bank,  57  Ga.  274,  but  on 
page  276  Judge  Jackson  said:  "We  admit  that 
such  a  construction  does  not  appear  to  us  at 
all  dear,  or  even  satisfactory,  and  the  whole 
subject  needs  legislation."  Counsel  for  the 
plaintiffs  In  error  sought  to  question  the  sound- 
ness of  these  cases.  Whether  sound  or  not  is 
immaterial  to  the  present  controversy,  they 
really  being  Inapplicable  to  the  question  at  Is- 
sue. The  fraud  referred  to  In  section  2785  of 
the  Code  does  not  mean  fraud  practiced  In  In- 
ducing one  to  enter  Into  a  contract  which  re- 
sults In  the  making  and  signing  of  a  promls- 
■oiy  note  or  other  negotiable  instrument,  but 
fraud  in  obtaining  possession  of  such  a  paper 
in  the  hands  of  another  by  procuring  or  In- 
ducing the  latter,  whether  the  maker  or  a  third 
person,  to  part  with  It  Fraudulently  Indn- 
dng  a  person  to  sign  his  name  to  a  paper,  and 
to  willingly  deliver  It  Is  quite  a  different  thing 
from  fraudulently  obtaining  from  that  person 
the  possession  of  a  paper  already  signed  and 
In  existence.  If,  for  Instance,  one  should 
make  and  execute  a  promissory  note,  intend- 
ing not  to  deliver  It  except  in  a  certain  contin- 
gency, and  another  should  fraudulently  get 
possession  of  the  note  before  the  contingency 
arose,  this  would  be  a  case  of  fraud  in  the  pro- 
curement of  the  note.  Another  Instance  would 
be  where  one,  by  falsely  and  fraudulently  rep- 
resenting to  a  blind  w  Illiterate  person  thr 
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contents  of  a  -writing,  should  Induce  that  per- 
son to  sign  It,  not  knowing  Its  contents,  and 
believing  them  to  be  different  from  what  they 
really  were.  Again,  If  one,  falsely  pretending 
to  be  a  collecting  agent  of  a  party  whom  he 
did  not  really  represent,  should  Induce  a  debt- 
or of  the  latter  to  make  and  deliver  to  the  pre- 
tended agent  a  check,  promissory  note,  or  oth- 
er negotiable  Instrument,  payable  to  himself  or 
his  order,  this  would  perhaps  be  another  such 
histance.  So,  also,  a  thief  who  stole  a  prom- 
issory note,  or  a  robber  who  took  It  by  force 
from  the  possession  of  another,  would  be  guilty 
of  fraud  In  the  procurement  Other  lUustra- 
tlons  to  which  the  words  "fraud  In  Its  procure- 
ment" would  be  applicable  might  be  given, 
but  the  above  will  suffice.  We  feel  very  sure 
that  the  words  were  not  Intended  to  apply  to 
cases  of  deceit,  bad  faith,  or  false  representa- 
tions used  and  made  for  the  purpose  of  Indu- 
cing one  to  enter  Into  a  contract,  and  to  make 
and  deliver  his  promissory  note,  knowingly  and 
Intentionally,  as  an  evidence  of  the  same.  It 
follows,  we  think,  tliat  fraud  In  these  respects 
does  not  affect  a  bona  fide  holder  for  value, 
who  obtains  a  negotiable  promissory  note  be- 
fore its  maturity,  without  notice  of  any  defect 
or  defense.  Such  holder  will  be  protected, 
even  though  the  note  was  entirely  without 
consideration,  and  was  given  as  a  result  of  the 
tmsest  fraud  practiced  upon  the  maker  In  In- 
ducing him  to  make  the  contract  evldenoed  by 
the  note.    Judgment  afhrmed. 


(»  Ga.  7t6) 

GREiaORY  V.  DANIBL  at  aL 

(Supreme  Oonrt  of  Georgia.     July  16,  1894.) 

Biu,  o*  BxaapnoKB  —  BioirtNe  Cibtiobari— Nor 
TIOB  Of  HuaiHO. 

l.It  affirmatively  appears  that  the  bill  of 
•zeeptiona  was  signed  and  certified  within  SO 
days  after  the  adjournment  of  the  term  of  the 
court  at  which  the  decision  complained  of  was 
made.  In  view  of  the  act  of  December  18, 
1893,  no  cause  appears  for  dismissing  the  writ 
«f  error.     Lumpkin,  J.,  concurring  dubitante. 

2.  Under  Code,  (  4057,  a  certiorari  is  re- 
tamable  to  the  term  of  the  court  first  held  aft- 
er 20  days  from  the  time  the  writ  is  Issued; 
and,  by  section  4059,  notice  of  the  sanction 
and  of  the  time  and  place  of  hearing  is  suffi- 
cient if  given  10  days  or  more  before  the  sit- 
ting of  the  conrt  to  which  the  writ  is  return- 
able. It  follows  that  the  time  when  the  peti- 
tion for  certiorari  was  sanctioned  Is  immaterial 
apon  the  question  of  whether  the  notice  was  too 
late  or  not. 
(Syllabus  by  the  Ck>nrL) 

Krror  from  superior  court,  Burke  ooonly; 
H.  O.  Roney,  Judge. 

Action  by  J.  H.  Daniel  ft  Son  against  J.  B. 
Gregory.  The  action  was  originally  brought 
in  a  Justice's  court,  which  rendered  Judgment 
for  plalntllt.  A  writ  of  certiorari  Issued  by 
the  superior  court  was  dismissed,  and  de- 
fendants bring  etTW.    Reversed. 

Jas.  P.  Brinson  and  J.  B.  Gregory,  for  plalo- 
tlffa  In  error.  John  J.  Jones  &  Son  and  Jo< 
■lah  Holland,  for  defendant  la  error. 


LUMPKIN,  J.  1.  When  this  case  was  call- 
ed in  this  court  a  motion  was  made  to  dis- 
miss the  writ  of  error  (1)  because  it  did  not 
appear  that  the  bill  of  exceptions  was  certi- 
fied by  the  Judge  within  30  days  from  the  ad- 
journment of  the  court;  (2)  because  no  parts 
of  the  record  were  specified  In  the  bill  of  ex- 
ceptions as  being  material  to  be  brought  np 
to  the  supreme  court;  and  (3)  because  the 
Judge's  certificate  was  In  the  form  prescribed 
by  the  law  prior  to  the  passage  of  the  su- 
preme court  practice  act  of  November  11, 
1889.  The  motion  to  dismiss  was  overruled. 
The  bill  of  exceptions  recites  that  the  cass 
was  tried  at  the  December  term,  1803,  of 
Burke  superior  court,  and  was  certified  on 
the  28th  day  of  the  some  mouth.  Burke  su- 
perior court  convenes  on  the  first  Monday  in 
December  and  the  third  Monday  in  May,  so 
It  affirmatively  appears  that  the  bill  of  excep> 
tlona  was  certified  In  time.  As  to  the  other 
questions  made  in  the  motion  to  dismiss,  we 
will  simply  remark  that  under  the  broad  pro- 
visions of  the  act  of  December  18, 1893  (Acts 
1893,  p.  52),  we  felt  it  to  be  our  duty  to  retain 
the  case,  and  hear  It  on  its  merits.  The 
writer  reached  this  conclusion  with  grave 
doubt,  but  yielding  to  the  better  Judgment 
of  his  associates,  and  accepting  in  good  faith 
the  legislative  policy  Indicated  by  this  act 
and  many  others,  finally  concluded  to  concur 
In  the  Judgment  of  the  majority.  This  conrt 
baa  no  disposition  whatever  to  dismiss  cases 
on  technical  grounds,  but  there  should  be 
some  observance  of  essential  requirements  In 
bringing  cases  before  It;  and,  with  all  due  re- 
spect, we  feel  that  the  general  assembly  has 
gone  quite  far  enongh  In  encouraging,  In  the 
legal  profession,  negligence  and  Inattention 
to  the  forma  of  procedure  which  even  very 
Blight  care  would  be  sufficient  to  prevent 

.2.  The  case  was  tried  in  a  Justice's  court  at 
the  June  term,  1892,  resulting  in  a  verdict  for 
the  plalntiers,  Daniel  &  Son.  The  defendant, 
Gregory,  applied  for  a  writ  of  certiorari,  and 
the  same  was  sanctioned  by  the  Judge  of  the 
superior  court  July  2, 1882.  The  writ  of  cer- 
tiorari ought  to  have  been  issued,  and  the 
ease  made  returnable  to  the  December  term, 
1892,  of  Burke  superior  court,  but  the  clerk 
failed  to  issue  the  writ  At  the  term  last 
mentioned  the  court  passed  an  order  direct- 
ing the  writ  of  certiorari  to  Issue,  and  that 
the  same  stand  for  trial  at  the  next  term  of 
the  court  The  writ  was  accordingly  Issued 
on  March  18,  1893,  and  made  returnable  to 
the  May  term,  1893,  of  the  superior  conrt 
Notice  of  the  sanction  of  the  writ  of  certio- 
rari, and  of  the  time  and  place  of  hearing, 
was  properly  given  April  27,  1893.  The  case 
was  finally  heard  at  the  December  term, 
1883,  of  the  superior  court,  when  a  motion 
was  made  to  dismiss  the  certiorari  on  the 
ground  that  notice  of  the  sanction,  etc.,  had 
not  been  given  10  days  before  the  December 
term,  1882,  of  the  superior  court,  to  which 
term  the  certiorari  ought  to  and  would  have 
been  made  returnable^  had  the  writ  been  dnl/ 
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ISBued.  The  court  sustained  the  motion  and 
dismissed  the  certiorari,  and  in  so  doing  com- 
mitted error.  Under  section  4057  of  the 
Code,  a  certiorari  Is  returnable  to  the  term  of 
the  superior  court  first  held  after  20  days 
from  the  Issuing  of  the  writ  of  certiorari.  As 
the  writ  in  the  present  case  was  not  issued 
until  March  18,  1893,  the  certiorari  was  un- 
doubtedly returnable  to  the  May  term,  1883, 
of  the  superior  court;  and  the  notice  was 
given  10  days  before  the  sitting  of  that  term, 
as  required  by  section  4059  of  the  Code.  It 
is  immaterial,  so  far  as  relates  to  the  ques- 
tion In  hand,  at  what  time  the  petition  fot 
certiorari  was  sanctioned,  or  when  the  writ 
ought  to  have  been  issued.  Under  the  plain 
terms  of  the  sections  of  the  Code  cited,  the 
notice  was  given  In  time,  and  the  case  ought 
not  to  have  been  dismissed.  Judgment  re- 
versed 


(94  Ga.  ST) 

DEDGE  et  aL  v.  BRANCH,  Sheriff. 

(Supreme  Court  of  Georgia.     June  11,  1894.) 

Tax  CoiiECTOR— Boitd  —  StrmoiBNcr  —  Blanks 

Filled  by  OBDnriHT — Prbsuhptioks — 

Liability  or  Bubbtieb. 

1.  When,  from  its  contents  and  the  facta 
and  circumstances  connected  with  its  execu- 
tion and  delivery,  together  with  the  subsequent 
conduct  of  the  parties  and  the  ordinary,  it  is 
manifest  that  a  writing  subscribed  by  the 
tax  collector  and  several  otliers  was  intended 
to  be  used  and  treated  as  the  official  bond  re- 
quired by  law  of  the  tax  collector  to  entitle 
nim  to  enter  upon  the  discharge  of  his  duties 
touching  the  collection  of  county  taxes,  the 
writing,  though  not  under  seal,  isi  by  virtue 
of  section  4,  par.  7,  and  section  167,  of  the 
Code,  whether  the  ordinary  has  approved  it  in 
writing  or  not,  and  whether  he  has  recorded  it 
or  not,  to  be  treated,  after  the  tax  collector 
has  acted  upon  it  and  received  the  county  tax- 
es for  the  year  in  which  it  was  given,  as  though 
It  were  the  official  statutonr  bond  which  should 
have  been  taken,  approved,  and  recorded,  and 
execution  may  issue  thereon  against  the  tax 
collector  and  aH  who  subscribed  with  him  for 
the  amount  of  any  default  in  accounting  for 
and  paying  over  [snch  taxes. 

2.  The  writing  being  in  blank  at  the  time 
it  was  delivered  as  to  the  amount  of  the  pen- 
alty, and  the  ordinary  having  by  law  general 
authority  to  fix  and  determine  the  penalty  of 
tax  collector's  bonds  applicable  to  county  taxes, 
the  fair,  if  not  the  necessary,  inference  from 
the  execution  and  delivery  of  the  instrument 
with  a  blank  in  the  appropriate  place  for  ex- 
pressing the  amount  is  that  the  ordinary  was 
expected  by  those  who  subscribed  the  writing 
to  fill  the  blank  with  such  amount  as  he  deem- 
ed proper,  and  their  consent  and  authority  for 
him  to  do  so  was  sufficiently  manifested.  As 
to  the  blank  left  for  the  insertion  of  the  names 
of  the  sureties,  it  was  immaterial,  under  sec- 
tion 4,  par.  7,  of  the  Code,  whether  this  was 
filled  or  not.  From  the  evidence  the  jury  could 
have  inferred  that  the  ordinary  rightfuliy  and 
properly  filled  both  blanks  before  any  of  the 
county  taxes  for  the  year  were  receiveid  by  the 
tax  collector. 

3.  There  was  no  error  for  which  a  new 
trial  should  be  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Appling  county; 
J.  L.  Sweat,  Judge. 

v.208.E.nc.l8— 42 


Action  by  J.  O.  Dedge  and  others  against 
D.  J.  Branch,  sheriflT,  to  enjoin  a  sale  of  cer- 
tain lands  under  execution  against  plaintHTs. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

G.  J.  Holton  &  Son  and  B.  P.  Padgett,  for 
plaintiffs  In  error.  B.  D.  Graham,  for  de- 
fendant In  error. 

LUMPKIN,  J.  The  ordinary  of  Appling 
county  Issued  an  execution  against  one  Bax- 
ley  as  tax  collector  of  that  county,  as  prind- 
pal,  and  Padgett  and  others,  as  sureties, 
upon  his  official  bond  as  tax  collector  of  that 
county,  for  an  alleged  default  on  the  part 
of  Baxley,  as  such  tax  collector.  In  paying 
over  a  certain  amount  collected  by  him  as 
county  taxes  for  the  year  1887.  This  exe- 
cution was  placed  In  tbe  hands  of  the  sheriff, 
who  levied  it  upon  lands  belonging  to  the 
suretieB,  and  advertised  tbe  same  for  sale. 
These  sureties  united  in  an  equitable  petition 
against  the  sherifl*,  the  purpose  of  which  was 
to  enjoin  him  from  further  proceeding  with 
the  execution.  The  petition,  in  substance, 
alleged:  Petttlonets  are  not,  and  have  never 
been,  the  legal  bondsmen  of  Baxley  as  such 
tax  collector.  The  bond  or  blank  that  they 
signed  was  entirely  blank.  There  was  no 
amonnt  written  In  the  paper.  The  names  of 
the  securities.  If  they  can  be  called  sucb, 
were  not  Inserted  in  the  so-called  "bond," 
but  there  was  a  place  left  blank  for  the  fill- 
ing in  of  such  names.  There  was  n6  date 
to  tbe  paper.  The  ordinary  was  not  pres- 
ent when  it  was  signed,  but  petltionav  mere- 
ly signed  their  names  at  their  respective 
places  of  business.  In  the  presence  of  Bax- 
ley, seeing  and  knowing  it  was  blank  as 
stated;  and  it  has  never  been  approved  nw 
recorded  by  tbe  ordinary,  as  required  by 
flections  831  and  910  ot  tbe  Code.  Since 
petitioners  signed,  one  blank  has  been  filled 
with  their  names  as  securities.  In  another 
place,  a  blank  has  been  filled  so  as  to  make 
the  amount  of  the  bond  $12,243.90;  and  the 
words  "September  19th"  bare  been  Inserted 
in  the  blank  left  for  dating  the  bond.  All 
the  above  words  and  figures  have  been  in- 
serted since  petitioners  signed  the  paper, 
without  their  knowledge  or  consent,  and  not 
in  their  presence,  and  these  facts  make  the 
paper  null  and  void.  On  the  trial  there  was 
a  verdict  for  the  defendant  The  plalntUCs 
moved  for  a  new  trial,  which  was  overruled, 
and  they  excepted.  The  motion  contained 
numerous  grounds.  The  nature  of  snch  of 
them  as  are  material  is  indicated  in  the 
headnotes,  in  which  we  have  endeavored  to 
condense  the  rules  of  law  by  which  the  case 
Is  controlled. 

It  is  manifest,  beyond  question,  from  the 
contents  of  the  writing  subscribed  by  the 
tax  collector  and  the  pialntifTs  in  error,  and 
from  the  facts  and  circumstances  connected 
with  its  execution  and  delivery,  together 
with  tbe  subsequent  conduct  of  the  parties 
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and  tbe  ordinary,  as  sbown  by  tbe  evi- 
dence appearing  in  the  record,  that  all  the 
persons  who  Blgrned  this  Instrument  intend- 
ed that  It  should  be  used  and  treated  as 
tbe  official  bond  which  tho  law  required  of 
tbe  tax  collector  in  order  to  entitle  him  to 
enter  upon  tbe  discbarge  of  bis  duties  touch- 
ing the  collection  of  the  county  taxes  of 
Appling  county.  Paragraph  7  of  section  4 
of  tbe  Code  is  as  follows;  "When  a  bond 
is  required  by  law,  an  undertaking  in  writ- 
ing, without  seal.  Is  sufficient;  and  In  all 
bonds  where  tbe  names  of  tbe  obligors  do  not 
appear  In  the  bond,  but  are  Bubscrlbed  there- 
to, they  are  bound  thereby."  And  section 
167  of  tbe  Code  provides:  "Whenever  any 
officer,  required  by  law  to  give  an  official 
bond,  acts  nnder  a  bond  which  Is  not  in 
tbe  penalty  payable  and  conditioned,  nor 
approved  and  ffied,  as  prescribed  by  law, 
such  bond  Is  not  void,  but  stands  in  tbe 
place  of  the  official  bond,  subject,  on  its  con- 
dition being  broken,  to  all  the  remedies,  in- 
dndlng  tbe  several  recoveries  which  tbe  per- 
sons aggrieved  might  have  maintained  on 
tbe  official  bond."  In  view  of  the  provisions 
of  these  sections,  tbe  fact  that  the  instru- 
ment in  question  does  not.  In  the  body  there- 
of, purport  to  be  under  seal,  Is  of  no  conse- 
quence; nor  Is  It  material  whether  the  ordi- 
nary approved  and  recorded  it  or  not  It 
la,  nevertheless,  after  tbe  tax  collector  has 
acted  upon  it  and  received  tbe  county  taxes 
for  tbe  year  In  which  It  was  given,  to  be 
treated  as  if  it  were  in  all  respects  tbe  offi- 
cial statutory  bond  which  should  have  been 
taken,  approved,  and  recorded;  and  conse- 
qoently  It  was  tbe  rig^t  and  duty  of  tbe  or- 
dinary to  Issue  against  tbe  tax  collector,  and 
all  who  subscribed  with  him,  an  execution 
for  the  amonnt  of  any  default  made  by  that 
officer  in  accounting  for  ana  paying  over 
sndi  taxes.  In  principle  most  of  the  ques- 
tlona  Involved  In  this  case  are  ruled  by 
County  of  Fulton  v.  Clarke,  73  Ga.  666.  In- 
asmuch as  the  law  gives  tbe  ordinary  gen- 
era] authority  to  fix  and  determine  tbe  pen- 
alty of  tbe  tax  collector's  bonds  with  refer- 
ence to  county  taxes,  It  Is  certainly  a  fair 
(If  not  a  necessary)  Inference  that  tbe  par- 
ties who  subscribed  Baxley's  bond  as  sure- 
ties Intended,  by  ezecnttng  and  delivering 
tbe  Instrument  witb  a  blank  in  the  appro- 
priate place  for  expressing  tbe  amonnt  of  the 
penalty,  that  the  ordinary  should  fill  this 
blank  with  such  amonnt  as  he  deemed  prop- 
er. Taking  Into  view  all  the  facts  and  cir- 
cumstances, there  can  hardly  be  a  reasonable 
doubt  that  these  sureties  expected  tbe  ordi- 
nary to  so  fill  this  blank,  and  we  are  folly 
satisfied  that  their  consent  and  authority 
for  him  to  do  so  was  sufficiently  manifested. 
If  this  is  not  true,  tbey  were  playing  the 
pert  of  mere  trifiers;  and  In  a  matter  so 
serlons  tbe  law  will  not  tolerate  such  con- 
duct Dnder  section  4,  par.  7,  of  tbe  Code, 
already  cited,  It  made  no  difference  whether 
tbe  blank  left  for  tbe  names  of  tbe  sureties 


was  filled  or  not  It  was  not  absolutely 
clear  and  certain  from  the  evidence  that  the 
ordinary  filled  the  blanks  before  any  of  the 
county  taxes  for  tbe  year  were  received  by 
the  tax  collector,  but  there  was  evidence 
from  which  the  jury  could  have  rightly  so 
Inferred.  This  being  so,  we  are  not  disposed 
to  Interfere  with  their  finding.  We  are  sat- 
isfied that  when  Baxley  and  tbe  plaintlfiCs 
In  error  signed  the  blank  bond  they  all  ex- 
pected and  Intended  that  It  should  be  com- 
pleted, approved,  filed,  and  recorded  so  as 
to  become  In  all  respects  a  valid  statutoiy 
tax  collector's  bond.  Tbe  persons  signing 
as  sureties  therefore  intended  to  put  it  with- 
in tbe  power  of  Baxley  to  assume  and  exer- 
cise tbe  duties  of  tax  collector,  and  to  get 
into  bis  bands  money  belonging  to  the  coun- 
ty, and  to  make  themselves  responsible  for 
the  payment  of  tbe  same  by  bim  Into  the 
county  treasury.  It  is  therefore  no  hardship 
upon  them,  either  legally  or  morally,  to  hold 
them  bound  by  tbelr  contract.  Just  as  if.  In 
making  It  there  had  been  due  compliance 
witb  all  the  legal  requirements.  To  dis- 
charge them  would,  under  tbe  circumstances, 
be  neither  more  nor  less  than  to  allow  them 
to  perpetuate  a  fraud  upon  the  public.  We 
are  at  some  loss  to  conjecture  why  the  ordi- 
nary should  have  attended  to  his  duties  In  con- 
nection with  this  bond  In  the  loose  and  care- 
less manner  Indicated  by  tbe  record;  but  his 
negligence  In  the  matter  presents  no  reason 
for  relieving  the  sureties  of  an  obligation 
they  manifestly  intended  to  assume  when 
tbey  signed  their  names  to  the  paper.  After 
a  carefnl  examination  and  consideration  of 
the  entire  record,  we  find  no  error  which 
woold  authorize  this  court  to  grant  a  new 
trIaL    Judgment  affirmed. 


(t9  W.  Viu  704) 

STATE  ex  rel.  TRUDOBOM  v.  BLAIR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  18,  1884.) 

COXTBUPT— DiSBSOABD  OF  TTSADTHOnUSD  SUPBR- 
BSDEAB. 

The  disregard  of  a  supersedeas  Improv- 
idently  issued,  and  annulled  and  vacated  for 
want  of  JurisdictioB,  will  not  be  punished  aa 
for  a  contempt  of  the  lawful  process  of  this 
court 
(SyllabOB  by  the  Court) 

Rule  for  contempt  Issned  against  R.  L. 
Reynolds,  L.  C.  Carter,  J.  H.  Amonett  and 
A.  C.  Blair  for  contempt  In  violating  a  writ 
of  error  and  suijersedeaa  awarded  to  orders 
of  circuit  coiut     Rule  dismissed. 

Malcolm  Jackson,  for  relator.  J.  W.  Ken- 
nedy, for  respondents. 


DENT,  J.  On  tbe  application  of  Charles 
Trudgeon,  a  rule  was  Issued  by  this  court 
against  R.  L.  Reynolds,  L.  C.  Carter,  J.  H. 
Amonett,  and  A.  C.  Blair,  requiring  them  lo 
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show  cauM  why  fbey  should  not  be  punished 
for  contempt  In  vlolatiug,  disobeying,  and 
disregarding  a  writ  of  error  and  superse- 
deas awarded  to  the  orders  of  the  circuit 
court  of  Kanawha  county,  incorporating  the 
town  of  Union  Mines,  in  said  county.  The 
defendants  therein  appeared  to  and  answer- 
ed the  rule,  and,  to  purge  themselves  of  their 
contempt,  alleged  that,  at  the  time  said  writ 
of  error  and  supersedeas  was  served  upon 
them,  they  were  engaged  in  holding  an  elec- 
tion for  the  officers  of  said  town  in  accord- 
ance with  law,  and  thereupon  an  agreement 
was  entered  into  by  the  parties  interested  on 
both  sides  of  the  controversy  concerning  the 
incorporation  of  said  town  that  the  election 
should  proceed  to  a  finality,  and  no  furthv 
steps  be  taken  until  the  controversy  was  dis- 
posed of  In  this  court  The  truth  of  this  an- 
swer was  controverted,  and,  from  the  affi- 
davits filed,  it  seems  to  be  fairly  established 
that  when  the  writ  of  error  was  executed 
one  of  the  defendants— A.  C.  Blair,  an  at- 
torney of  this  court— advised  the  continuance 
of  said  election,  stating  that  the  supersedeas 
was  a  mere  "blufT,"  and  did  not  amount  to 
anything,  and  that  the  commissioners  were 
not  bound  to  regard  the  same.  Mr.  Blair 
seems  to  have  changed  his  mind  afterwards,- 
and  concluded  that  the  better  part  of  discre- 
tion was  to  rely  upon  an  understanding  or 
an  agreement,  rather  than  upon  his  advice, 
and  so,  in  his  answer,  he  abandons  the  broad 
ground  that  the  writ  of  error  and  superse- 
deas did  not  amount  to  anything. 

This  court  has  heretofore  disposed  of  the 
supersedeas,  and  annulled  and  vacated  the 
same,  as  improvidently  Issued  concerning  a 
matter  wherein  it  had  no  Jurisdiction.  "It 
Is  settled  by  the  authorities  that  if  this  court 
had  no  Jurisdiction  to  award  this  process 
the  parties  cannot  be  punished  for  a  con- 
tempt in  disobeying  it,  for  in  such  a  case  the 
order  of  this  court  granting  the  supersedeas 
might  be  treated  as  a  mere  nullity."  State 
V.  Harper's  Ferry  Bridge  C!o.,  16  W.  Va.  877; 
Swlnburn  v.  Smith,  15  W.  Va.  500.  By  the 
decision  of  this  court,  the  question  of  Juris- 
diction having  been  settled  (see  In  re  Town 
of  Union  Mines,  39  W.  Va.  — ,  19  S.  E.  398), 
the  defendants  will  not  be  punished  as  for 
a  contempt  in  disregarding  unlawful  process, 
but  the  supersedeas  must  be  treated-  as  a 
mere  nullity,  as  though  it  bad  never  been 
issued.  Courts  never  usurp  authority,  and 
then  punish  for  contempt  of  their  usurpa- 
tion. Justice  forbids  such  action.  Their 
process  Is  without  legal  warrant,  and  no 
man  is  bound  to  regard  it  It  would  be 
otherwise  if  they  had  Jurisdiction.  A  man 
who  disobeys  legal  process  must  decide  the 
question  of  Jurisdiction  for  himself,  and  if 
be  maizes  a  mistake  It  is  his  misfortune, 
and  he  must  suffer  the  consequences,  but  if 
he  determines  rightly  the  courts  have  no 
power  to  punish  him.  For  the  foregoing  rea- 
sons the  rule  in  this  case  must  be  discharged 
It  the  costs  of  the  relator,  Charles  Trudgeon. 


(W  W.  V».  687) 
MINBAH  At  al.  t.  TUCKER  COUNTY 
OOUET. 
(Sapieme  Court  of  Appeals  of  West  Virginia. 

Dec.  15,  1894.) 
CooNTT  Seat — ^Blbotioh  to  Rklocktb  —  Ketubr 
OF  Election  CoMMiasioMsits  —  Presomptions— 

COUKTT  CANVASSINO  BoARD  —  NOTICB  OF  MEET- 
IHO. 

1.  Where,  on  petition  to  the  connty  court 
by  the  requisite  namber  of  legal  voters  an  elec- 
tion has  been  ordered  and  held  to  determine  tlie 
question  of  relocating  the  conn^  seat,  under 
section  15  of  chapter  39  of  the  Coile,  and  .the 
comity  court  lias  ascertained  its  result  and  de- 
clared that  three-fifths  of  the  votes  cast  ore  id 
favor  of  relocation  at  a  particular  place,  and 
entered  the  fact  In  Its  record  book,  this  place 
is,  from  the  date  of  said  declaration,  by  opera- 
tion of  law,  the  county  seat. 

2.  The  return  of  a  poll  by  commissioner  of 
an  election  is  prima  facie  the  true  result  of  the 
election,  and  will  not  be  reversed  by  this  court 
because  of  misconduct  on  the  part  of  the  elec- 
tion officers  or  other  persons,  unless  it  plainly 
appears  that  sach  misconduct  changed  the  re- 
sult of  the  election. 

8.  It  is  not  necessary  that  it  should  appear 
affirmatively  on  the  record  that  all  the  direc- 
tions of  Uie  statute  in  reference  to  posting  a 
copy  of  the  order  directing  the  election  to  be 
held  e/t  each  and  every  prednct  in  the  connty,  oc 
as  to  publi^ing  a  copy  of  such  order  In  a  news- 
paper, etc.,  have  been  complied  with.  If  it  ap- 
pears that  the  county  court,  with  the  poll  books, 
tally  sheets,  and  certificates  of  election  from 
the  various  precincts  before  it  has  canvassed 
the  returns,  and  declared  the  result,  it  will  be 
presumed  to  have  acted  rightly,  unless  the  con- 
trary is  made  to  appear. 

4.  Where  the  commissioners  of  a  county 
meet  as  a  canvassing  board,  five  days  after  an 
election,  for  the  sole  purpose  of  declaring  the  re- 
sult of  said  election,  counting  the  vote,  etc.,  no 
notice  is  required,  as  to  the  object  of  said  meet- 
ing, to  be  posted,  as  is  necessary  when  special 
sessions  are  to  be  held  for  other  purposes. 
(Syllabos  by  the  Court) 

Error  to  circuit  court  Tucker  county. 

Proceedings  for  the  relocation  of  the  county 
seat  of  Tucker  County,  W.  Va.  Tliere  was 
an  order  In  vacation  by  the  Judge  of  the 
Thiri  Judicial  circuit  refusing  to  award  a 
writ  of  certiorari  to  the  county  court  of  such 
county  requiring  it  to  remove  the  record  of 
such  proceedings  to,  and  produce  the  same 
before,  the  circuit  court  of  such  county,  etc., 
and  A.  O.  Minear  and  others  bring  error. 
Afilrmed. 

A.  B.  Parsons,  for  .plaintiffs  in  error.  A. 
Jay  Valentine,  J.  P.  Scott,  A.  M.  Cunning- 
ham, and  A.  O.  Dayton,  for  defendant  in  er- 
ror. 

ENGLISH,  J.  This  writ  of  error  was 
awarded  on  the  petition  of  A.  C.  Minear  and 
others  to  an  order  made  in  vacation  by  tht> 
judge  of  the  Third  Judicial  circuit  on  the 
26th  day  of  July,  1893,  refusing  to  award  n 
writ  of  certiorari  against  the  county  court 
of  Tucker  county  requiring  It  to  remove  the 
record  of  the  proceedings  in  relation  to  the 
relocation  of  the  county  seat  of  said  county 
at  Parsons,  as  specified  in  the  petition,  and 
to  produce  the  same  before  the  circuit  court 
of  said  county,  and  to  abide  by  and  perform 
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any  order  of  said  court  that  might  be  made 
in  relation  thereto;  and  the  only  error  as- 
signed and  i^ed  on  by  the  plaintiffs  in  er- 
ror Is  aa  to  the  action  of  said  Judge  in  refus- 
ing to  award  said  writ  of  certiorari. 

It  appears  from  the  record  of  the  proceed- 
ings of  said  county  court,  which  was  present- 
ed with  the  i>etltlon  for  said  writ  of  cer- 
tiorari to  said  Judge  in  vacation,  that  at 
a  regular  session  of  the  county  court  of  said 
county  of  Tucker  held  on  the  4th  day  of 
Janoaiy,  1883,  petitions  were  filed  by  J.  S. 
Hmton,  A.  H.  Bonnifleld,  Joseph  Fauley,  A. 
Jay  Valentine,  J.  W.  Runner,  J.  W.  Jotin- 
Bton,  O.  h.  Griffith,  and  663  other  citizens  and 
legal  voters  of  the  county  of  Tucker  and 
state  of  West  Tirginia,  desiring  the  relocar 
tlon  of  the  county  seat  to  be  at  the  town  of 
Parsons,  In  said  county,  said  petitions  being 
severally  verified  by  the  affidavits  of  Ward 
Parsons  that  ha  volly  tMlieved  tliat  all  the 
■nbacrlbers  to  said  petitions  were  legal  vot- 
ers of  said  county,  and  it  appearing  that  two- 
flfths  and  upwards  of  all  the  legal  voters  of 
•aid  county,  as  estimated  by  allowing  one 
vote  for  every  six  persons  in  said  county  as 
shown  by  the  last  census  of  said  county.  It 
was  ordered  that  a  vote  be  taten  upon  the 
question  of  the  proposed  relocation  at  Par- 
sons, Tucker  county,  W.  Va.,  at  a  special 
•lection  to  be  held  on  the  2Sth  day  of  April, 
1883,  and  provided  for  the  cc^ies  of  the  or- 
der being  certified  to  the  respective  voting 
places  ta  said  coimty  by  the  clerk,  and  for 
posting  one  of  said  copies  at  each  of  said 
places  of  voting  at  least  40  days  before  the 
election,  and  that  a  copy  of  said  order  be 
published  in  some  newspaper  printed  in  said 
eonnty  once  in  each  week  for  four  successive 
weeks  before  said  special  election;  also  pro- 
viding what  words  should  be  written  or 
printed  am  the  ballots  used  at  said  election, 
and  also  providing  that  said  vote  should  be 
taken,  superintended,  conducted,  and  return- 
ed to  the  clerk  of  the  county  court  within 
the  same  time  they  are  required  by  law  to 
deliver  the  result  of  the  election  of  offlcars, 
and  that  said  derk  should  lay  the  same  be- 
fore the  county  at  its  next  session  thereafter, 
and  that  tbe  said  court  should  thereupon  as- 
oertaln  and  declare  the  result  of  said  vote, 
and  enter  tbe  same  of  record.  And  la.  com- 
pliance with  said  petitions  said  county  court 
fixed  and  ordered  a  special  election  to  be 
held  on  the  2Sth  day  of  April,  1883,  upon  the 
question  of  the  relocation  of  the  said  coun- 
ty seat,  proper  bond  in  the  penalty  of  (5,- 
000  having  been  given  and  acknowledged  by 
the  proper  parties  conditioned  to  pay  all 
tbe  legal  costs  of  holding  said  election  as  re- 
quired by  law.  At  a  special  session  of  tbe 
county  court  of  said  county,  held  on  the  4th 
day  of  May,  1883,  the  vote  on  said  election 
was  canvassed,  and.  It  appearing  to  the  court 
that  three-fifths  and  upwards  of  all  tbe  legal 
votes  of  said  county  of  Tucker  were  cast  in 
favw  of  removal  of  county  seat  from  St 
Georg*  t»  Paraona,   It   was   therefore   de- 


clared carried,  whereupon  A.  O.  Hlnear  ten- 
dered a  bill  of  exceptions  to  the  action  of  the 
county  court  in  declaring  the  result  of  said 
election:  (1)  Because  the  act  of  the  legi>>- 
lature  of  West  Virginia  (section  15  of  chapter 
88  of  the  Code  of  1881)  is  unconstitutional 
and  void;  that  the  legislature  had  no  right 
to  authorize  a  special  election  to  be  held  for 
the  purpose  of  relocating  any  county  seat; 
that  the  said  act  is  clearly  and  unquestion- 
ably against  the  spirit  and  intent  of  section 
38,  art  6,  of  the  constitution  of  the  state 
of  West  Virginia.  (2)  Because  the  ballots  re- 
ceived from  the  commissioners  holding  the 
said  election  at  the  following  places,  to  wit: 
Precinct  No.  1  In  Black  Fork  district,  where 
there  were  263  votes  cast  for  removal,  and 
precinct  No.  1,  Fairfax  district,  where  there 
were  188  votes  cast  for  removal  of  said  coun- 
ty seat  to  the  town  of  Parsons,  and  precinct 
No.  2  in  Dry  Fork  district  where  there  were 
21  votes  cast  for  the  removal  of  said  county 
seat  to  the  town  of  Parsons,— were  not  in- 
dmsed  across  the  seal  of  the  envelope  or 
package  containing  the  said  ballots  by  tbe 
said  commlSBloners  of  election  at  said  voting 
places,  as  required  by  section  67  of  chapter 
8  of  the  Coda  (3)  Because  the  commisslon- 
'ers  of  election  and  clerks  at  precinct  No.  2 
in  Black  Fork  district  were  not  sworn  as 
required  by  section  11,  c.  S,  of  the  Code.  (4) 
Because  the  clerk  of  the  circuit  court  of  said 
county  failed  to  have  published  in  two  newa- 
paven  within  the  county  the  question  to  be 
voted  on  at  said  election  for  10  days  before 
■aid  election.  (5)  Because  no  place  was  des- 
ignated in  the  notice  given  by  the  court 
for  holding  the  election  in  Black  Fork  district 
at  precinct  No.  1;  that  the  same  was  left 
blank.  (6)  Because  the  notice  as  required  by 
section  6  of  chapter  38  of  the  Code  for  hold- 
ing special  sessions  of  the  county  court  was 
not  posted  the  two  days  befwe  tbe  said 
session  of  court  as  required  by  law. 

The  errors  in  tbe  action  of  the  county  court 
relied  upon  in  the  petition  for  the  certiorari 
were,  first  that  the  petition  for  the  reloca- 
tion of  the  county  seat  was  not  presented  till 
the  4th  day  of  January,  1883,  and  that  said 
petition  or  petitions  were  gotten  in  the  year 
1882,  and  were  Informal  and  insufficient  for 
the  said  court  to  order  the  said  sx>eclal  elec- 
tion;' but  as  one  of  said  petitions  appears 
to  have  been  signed  the  31st  day  of  Decem- 
ber, 1882,— only  four  days  before  It  was  pre- 
sented,—and  as  this  portion  of  the  assign- 
ment is  not  Insisted  on  in  argument  my  con- 
clusion is  that  it  is  not'  seriously  relied  upon. 
It  is,  however.  Insisted  that  the  petitions  do 
not  conform  to  the  statute,  in  that  they  do 
not  conclude  with  a  prayer  that  tbe  county 
court  should  make  an  order  that  a  vote 
should  be  taken  at  a  special  election  to  be 
held  In  the  county  upon  the  question  of  the 
relocation  of  tbe  county  seat  at  the  place 
named  In  said  petition.  By  referring  to  the 
Iietltlon,  however,  we  see  that  the  petition 
was  addressed  to  the  county  court  of  Tucker 
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county,  and  tbe  petition  Is  a  short  one,  and 
reads  as  follows:  "We,  the  undersigned, 
citizens  and  legal  voters  of  Tuclier  county, 
West  Virginia,  do  most  respectfully  petition 
your  honorable  body  for  a  relocation  of  the 
county  seat  of  said  county  at  the  town  of 
Parsons,  in  said  county,  and  to  this  end  we 
asic  that  your  honorable  body  fix  a  day  for, 
and  order  the  holding  of,  a  special  election 
upon  the  question  of  such  relocation,  in  ac- 
cordance with  the  provisions  of  section  15 
of  chapter  39  of  the  Code  of  West  Virginia." 
This  petition  was  signed  by  two-fifths  of  the 
legal  voters  of  said  county,  as  appears  by 
the  afladavit  of  Ward  Parsons,  appended 
thereto,  and  by  the  order  of  the  county 
court,  entered  when  the  same  was  filed; 
and  we  think  It  conforms  to  the  statute,  and 
most  be  regarded  as  sufficient. 

The  third  assignment  of  error  Is:  "Be- 
cause the  clerk  of  said  court  did  not,  as  re- 
quired by  law,  so  far  as  the  record  shows, 
certify  any  copy  of  the  said  order  directing 
the  said  vote  on  said  question  to  be  taken, 
as  petitioners  were  informed;  nor  were  the 
copies  of  said  order  posted  by  the  sheriff 
for  forty  days,  as  the  said  order  required; 
and  because  the  record  nowhere  shows  that 
said  order,  as  the  same  required,  was  print- 
ed for  four  successive  weeks  in  some  news- 
paper printed  In  Tucker  county."  Now, 
while  the  record  does  not  show  affirmatively 
that  the  order  directing  said  vote  on  said 
question  was  posted  and  published  as  direct- 
ed by  the  statute,  yet  it  does  appear  by  an 
order  entered  by  the  coimty  court  of  said 
county  on  the  23d  day  of  May,  18$)3,  that 
at  the  special  election  held  on  the  28th  day 
of  April,  1893,  upon  the  question  of  the 
relocation  of  the  ~  county  seat  of  Tucker 
county,  the  legal  cost  of  conducting,  super- 
intending, advertising,  certifying,  and  de- 
claring the  result  of  said  election  amounted 
to  the  sum  of  $357.90,  as  ascertained  by  the 
court;  so  It  appears  that  a  considerable  ex- 
pense was  created  In  advertising,  conduct- 
ing, superintending,  certifying,  and  declar- 
ing the  result,  which  was  audited  by  the 
court;  and  In  the  order  immediately  follow- 
ing, which  was  entered  on  the  10th  day  of 
July,  1893,  that  it  appeared  to  the  court 
from  the  order  made  on  the  4th  day  of  May, 
1893,  at  a  special  session  of  said  court,  at 
which  session  it  canvassed,  ascertained,  and 
declared  the  result  of  the  vote  of  the  special 
election  held  on  the  28th  day  of  April,  1893, 
on  the  question  of  relocation  of  the  county 
seat  at  the  town  of  Parsons  for  the  county  of 
Tucker,  and  it  appearing  to  the  court  that 
three-fifths  and  upwards  of  all  the  legal 
votes  of  said  county  cast  at  said  election 
were  cast  in  favor  of  removal  of  the  county 
seat  from  St  George  to  Parsons,  it  was  there- 
fore declared  carried.  And  when  we  refer 
to  said  order  of  the  4th  of  May,  1893,  we 
find  that  it  appears  on  the  face  of  said  order 
that  "the  clerk  in  whose  custody  the  ballots, 
poll  books,  tally  sheets,  and  certificates  of 


the  special  election  held  on  the  28th  day  of 
April  were  placed,  on  that  day  filed  the 
same  before  the  court  for  examination,  and 
the  court,  in  compliance  with  section  68  of 
chapter  3  of  the  Code,  proceeded  to  count 
the  ballots,  giving  the  number  of  ballots 
cast  at  each  precinct,  declaring  the  number 
of  votes  cast  for  relocation  and  against  re- 
location of  the  county  seat,  and  ascertained 
that  three-fifths  and  upwards  of  ail  the  legal 
votes  of  said  county  of  Tucker  were  cast  in 
f a^or  of  removal  of  the  county  seat  from  St 
George  to  Parsons,  and  that  it  was  therefore 
declared  carried."  Now,  in  the  case  of  Ham- 
ilton V.  Court,  38  W.  Va.  74,  18  S.  B.  8,  Bran- 
non,  J.,  delivering  the  opinion  of  the  court 
says:  "Now,  when  such  an  election  has  been 
held,  and  the  county  court  has  ascertained 
Its  result,  and  declared  that  three-fifths  of 
the  votes  cast  are  in  favor  of  relocation  at  a 
particular  place,  and  entered  the  fact  in 
its  record  boolt,  this  place  Is,  from  the  date 
of  said  declaration,  by  operation  of  law,  the 
county  seat  It  is  the  duty  of  the  county 
court  to  expressly  declare  it  the  county  seat, 
but  that  Is  directory  In  the  statute,  and  if 
It  has  declared  the  result  of  the  election, 
and  that  the  requisite  three-flftlis  vote  is 
in  favor  of  relocation  at  a  particular  place 
that  alone  in  law  removes  the  county  seat 
to  the  new  place;  otherwise  the  popular 
will  would  be  defeated.  The  statute  plain- 
ly means  that  if  three-fifths  of  the  vot- 
ers vote  for  the  relocation,  and  it  be  so 
found  and  declared,  and  entered  by  the  coun- 
ty court  from  that  date,  the  date  of  such  dec- 
laration, the  new  point  is  the  county  seat 
In  one  clause  the  statute  provides  for  the 
ascertainment  by  the  county  court  whether 
a  three-fifths  vote  has  been  cast  for  reloca- 
tion, and  by  another  clause  it  enacts  that. 
If  such  vote  has  been  cast,  the  place  receiv- 
ing such  vote  shall  thenceforth  be  the  coun- 
ty seat  It  is  the  vote  when  so  ascertained 
to  be  a  three-fifths  vote  that  works  the 
change.  All  else  is  directory  or  ministe- 
rial." It  is  not  necessary  that  It  should  ap- 
pear affirmatively  on  the  record  that  all  the 
directions  of  the  statute  in  reference  to  post- 
ing a  copy  of  the  order  directing  the  elec- 
tion to  be  held  at  each  and  every  precinct 
in  the  county,  or  as  to  publishing  a  capy 
of  such  order  In  a  newspaper,  etc.,  have 
been  compiled  with.  If  it  appears  that  the 
county  Court,  with  the  poll  book,  tally 
sheets,  and  certificates  of  election  from  the 
various  precincts  before  It  has  canvassed 
the  returns,  and  declared  the  result.  It  will 
be  presumed  to  have  acted  rightly,  unless 
the  contrary  is  made  to  appear.  This  court 
held  In  the  case  of  Dial  v.  HoUandsworth 
(W.  Va.)  19  S.  B.  557,  that  the  return  of  a 
poll  by  the  commissioners  of  election  is 
prima  facie  the  true  result  of  the  election, 
and  will  not  be  reversed  by  this  court  be- 
cause of  misconduct  on  the  part  of  the  elec- 
tion  officers  or  other  persons  unless  it  plain- 
ly appears  that  such  misconduct  changaci 
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tbe  result  of  the  election.  Although  A.  O. 
Mlnear,  a  citizen  and  taxpayer,  on  behalf 
of  himself  and  all  other  citizens  and  tax- 
payers of  said  county  objected  to  the  said 
court  certifying  and  declaring  the  result  of 
said  election,  and  that  a  majority  of  said 
votes  so  cast  be  counted,  and  asked  that 
the  same  be  rejected  upon  the  grounds  here- 
inbefore stated  as  set  out  In  said  bill  of  ex- 
ceptions, yet  there  was  no  proof  in  the  cause 
to  sustain  the  grounds  set  forth  In  said  bill 
of  exceptions,  and  hence  we  hold  that  said 
assignment  of  error  was  not  well  taken. 

The  fourth  assignment  of  error  is:  "Be- 
cause the  commissioners  of  election  did  not 
make  out  and  sign  and  return  separate  cer- 
tiflcatea  of  the  result  of  said  election."  The 
answer  to  this  assignment  of  error  is  that  the 
rote  upon  this  question  was  not  taken  at  a 
general,  but  at  a  special,  election,  held  for 
the  lole  purpose  of  ascertaining  the  will  of 
the  voters  of  said  county  upon  the  single 
Isolated  question  as  to  whether  the  county 
seat  of  said  county  should  be  relocated;  and, 
this  being  the  only  result  to  be  declared  or 
•JBcertained  by  the  election,  there  was  no  oth- 
er result  to  certify,  and  for  that  reason  the 
oertlflcate  was  a  separate  certificate  of  the 
result 

It  la  next  contended  and  assigned  as  error 
that  the  action  of  the  county  court  was  unwar- 
ranted, because  the  act  of  the  legislature  of 
West  Virginia  (section  IS  of  chapter  39  of 
the  Code  of  1891)  U  unconstitutional  and 
Told,  and  that  the  said  act  Is  contrary  to  and 
against  the  spirit  and  intent  of  section  39  of 
article  6  of  the  constitution  of  this  state, 
and  because  the  object  and  purpose  of  said 
act  of  the  legislature  were  not  expressed  In 
the  title  to  said  bill,  as  required  by  the  con- 
stitution, and  It  is  therefore  void  for  that  rea- 
son. Is  said  section  unconstitutional  and 
void  because  contrary  to  and  against  the 
spirit  and  Intent  of  section  39  of  article  6  of 
the  constitution  of  this  state,  which  provides 
that  the  legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumer- 
ated cases,— that  Is  to  say,  among  others, 
"locating  or  changing  county  seats?"  Now, 
this  proceeding  was  not  under  any  special 
law,  but  under  a  law  which  would  have  to 
be  brought  Into  requisition  and  proceeded  un- 
der in  any  county  In  the  state  In  which  an 
attempt  was  made  to  relocate  the  county 
seat.  Anderson,  In  his  Dictionary  of  Law, 
"Judicial  Definitions,"  etc,  says  under  the 
word  "Statute":  "A  general  or  public  stat- 
ute; an  universal  rule  that  regards  the  whole 
community.  Local  statute  applies  to  citizens 
of  a  part  of  the  state,  etc.  Special  or  private 
statute:  This  Is  rather  an  exception  than  a 
role,  being  that  which  operates  only  upon 
particular  persons  and  private  concerns." 
See  1  Tuck.  Comm.  p.  11.  This  question  was 
discussed  by  Green,  J.,  In  the  case  of  Welch 
V.  County  Court.  29  W.  Va,  87,  1  S.  B.  837. 
He  quotes  from  section  15  of  diapter  39: 
"Whenever  the  citizens  of  any  county  desire 


the  relocation  of  their  county  seat,  they  may 
file  a  petition,"  etc.  The  section  then  pre- 
scribes the  details  of  the  muaner  in  which  a 
county  seat  may  be  relocated  by  a  rote  of 
the  people  of  the  county,  and  says:  "This  lan- 
guage Is  as  broad  and  comprehensive  as  it 
can  well  be,  and  Its  terms  apply  to  all  coun- 
ties." There  can  be  no  question  then  but 
that  this  statute  must  be  considered  general, 
and  not  special. 

It  Is  also  contended  that  this  act  Is  unconsti- 
tutional and  void  because  the  object  aud  pur- 
pose of  said  act  of  the  legislature  was  not 
expressed  in  the  title  to  the  said  bill  as  re- 
quired by  the  constitution.  When  we  turn 
to  the  title  of  the  bill,  we  find  it  reads  as  fol- 
lows: "Concerning  the  county  courts,  their 
Jurisdiction  and  powers;"  and,  referring  to 
said  section  15,  we  find  It  provides  for  the  Ju- 
risdiction and  powers  of  the  county  court  In 
reference  to  directing  an  election,  when  a 
proper  petition  is  presented  to  it  praying  a  re- 
location of  the  county  seat;  so  that  we  must 
hold  that  the  object  and  purpose  of  said  act 
was  expressed  in  said  bill  as  required  by  tbe 
constitution.  On  this  point,  see  a  decision  of 
the  supreme  court  of  Pennsylvania,  reported 
in  18  AtL  993  (Appeal  of  Borough  of  MUl- 
vale),  where  It  is  held  that:  "If  the  tiUe  fair- 
ly gives  notice  of  the  subject  of  the  act,  so  as 
reasonably  to  lead  to  an  Inquiry  into  the 
body  of  the  bill,  it  is  all  that  is  necessary; 
it  need  not  be  an  Index  to  its  contents." 

The  sixth  assign  ment  of  error  is  that  the 
ballots  received  from  the  commissioners 
holding  the  election  In  certain  places  where 
majorities  were  given  for  removal  were  not 
indorsed  across  the  seal  of  the  envelope  or 
package  containing  the  said  ballots  by  tbe 
commissioner  of  election  at  said  voting 
places,  and  because  the  commissioners  of 
election  and  derk  at  precinct  No.  2,  Black 
Fork  district,  were  not  sworn  as  required  by 
section  11  of  chapter  3  of  the  Code;  also 
because  the  said  election  was  not  conducted 
as  provided  in  the  order  of  January  4,  1S93, 
at  tbe  regular  term  of  the  court,  or  as  pro- 
vided by  the  general  law  (Code,  c.  3)  known 
as  the  "Australian  Ballot  System."  The  an- 
swer to  these  objections  assigned  as  error  is 
that  no  such  facts  are  disclosed  by  the  rec- 
ord, and  there  Is  no  proof  that  such  defects 
in  the  proceedings  exist,  and  for  the  same 
reason  there  Is  nothing  before  the  court  to 
enable  us  to  pass  upon  the  questions  raised 
by  tbe  seventh  and  eighth  assigrments  of 
error  as  to  publishing  notice  in  two  newspa- 
pers within  the  county  of  the  question  to  be- 
voted  on  at  the  said  election,  and  as  to  wheth- 
er any  place  was  designated  In  the  uotice 
given  by  the  court  for  holding  the.  election  is 
Black  Fork  district.  In  precinct  No.  1,  or  in 
any  of  the  other  districts  In  Tucker  county. 

The  ninth  assignment  of  error  is  claimed  to 
consist  In  the  fact  that  the  notice  reqnired 
by  section  6  of  chapter  39  of  the  Code  for 
special  sessions  of  the  county  court  was  not 
posted  for  two  days  before  the  said  session  of 
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coort,  as  required  by  law,  and  because  the 
order  entered  on  the  4th  day  of  May,  1893, 
at  the  Bpeclal  session  does  not  state  the  pur- 
pose tor  which  said  special  session  in  obe- 
dience to  said  notice  was  called.  This  we  do 
not  regard  as  necessary,  for  the  reason  that 
tinder  section  68  of  chapter  S  of  the  Code  It  is 
I»royided  that  commissioners  of  the  county 
shall  be  ex  officio  a  board  of  canvassers. 
They  shall  convene  as  sadi  canvassing  board 
at  the  courthouse  on  the  fifth  day  (Sundays 
excepted)  after  every  election  held  in  their 
county,  or  in  any  district  thereof,  and  the 
officers  In  whose  custody  the  ballots,  poll 
books,  etc.,  have  been  placed  shall  lay  the 
same  before  them  for  examination,  eta  The 
statute  requires  that  they  shall  meet  as  • 
canvassing  board  on  the  fifth  day,  eitc,  and 
no  notice  is  required,  aa  when  they  meet  in 
special  term  to  transact  other  business. 

The  tenth  and  last  assignment  of  error  is 
that  the  courthouse  of  said  county  was  locat- 
ed on  the  lands  of  Enoch  Minear,  on  the  east 
side  of  Cheat  river,  by  an  act  of  the  legisla- 
ture of  the  state  of  Virginia  passed  March  7, 
1856,  and  that  the  present  county  seat  at  St 
George  was  located  on  Its  present  site  by 
agreement  of  proper  parties  to  the  contract 
between  the  county  court  by  its  commission- 
ers and  the  people,  who,  by  said  contract  and 
act,  agreed  that  the  said  county  seat  should 
be  i>ermanently  located  at  St.  George,  the 
present  site.  Now,  if  this  error  could  be  sus- 
tained, no  county  seat  could  be  relocated  un- 
der the  statute,  for  the  reason  that  all  of 
them  have  been  located  by  act  of  the  legis- 
lature, and  uniformly  the  site  for  the  court- 
house building  is  fixed  by  agreement  between 
the  county  court  and  the  owners  of  the  land; 
and  again,  in  this  instance,  the  majority  of 
the  voters  of  Tucker  county  seem  to  have  de- 
termined that  they  want  the  courthouse  locat- 
ed now  at  Parswis,  and,  if  it  depended  upon 
the  voice  of  Ibe  people.  It  has  been  properly 
located  by  their  votes.  For  these  reasons 
my  conclusion  is  that  the  judge  of  the  Third 
Judicial  circuit  committed  no  error  in  refus- 
ing to  award  said  writ  of  certiorari,  and  the 
order  complained  of  must  be  affirmed,  with 
costs  and  damages. 


(89  W.  Va.  6SS) 

ROUSH  V.  MILLER 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  15,  1894.) 

DOWBR— PURCBASB-MoiriET  MoKTOAOl— PbIOB- 

rriKB. 

1.  As  long  as  the  legal  title  to  land  Is  re- 
tained, a  lien  for  the  purchase  money  exists; 
and  such  lien  is  paramount  to  the  right  of  dow- 
er of  the  widow  of  the  purchaser. 

2.  Where  a  conveyance  of  the  legal  title  to 
such  purchaser  is  made,  in  pursuance  of  tihe 
agreement  of  the  parties,  in  order  that  the  pur- 
chaser may,  by  deed  of  trust  made  at  the  same 
time,  pass  on  the  title  to  the  ^ustee  in  the  trust 
deed  to  secure  the  payment  of  such  purchase 
money  to  the  ceatui  que  trust  who  has  paid  it 
for  him,  the  two  deeds  are  to  be  treated  as 
parts  of  one  and  the  same  transaction,  made  to 


retain  on  the  face  thereof  a  lien  on  the  land  for 
such  unpaid  purchase  money,  and  the  right  of 
dower  of  the  widow  of  the  purchaser  is  subor- 
dinate to  the  lien  of  the  deed  of  trust. 

3.  It  is  but  another  mode  of  expressly  re- 
serving on  the  face  of  the  two  conveyances, 
treated  as  one  transaction,  a  lien  for  such  un- 
paid purchase  money.  See  the  case  for  state- 
ment of  facts  to  which  the  principle  is  applied, 
and  out  of  which  the  point  arises. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Mason  county. 

Action  by  Mrs.  Mina  E.  Roush  against  C.  0. 
Miller  and  others  to  determine  dower  rights. 
Judgment  for  plaintiCT,  and  defendant  Miller 
appeals.    Reversed. 

Tomllnson  &  Wiley,  for  appellant  J.  B. 
Menager,  for  appellee. 

HOLT,  J.  The  question  Involved  Is,  Is 
plaintiff,  Mrs.  Mina  B.  Roush,  widow  of  Peter 
E.  Rou^  deceased,  entitled  to  dower  in  the 
tract  of  land  of  57  acres  bought  by  Roush  at  a 
judicial  sale,  and  ccmveyed  to  him  by  H.  R. 
Howard,  special  commissioner?  The  circuit 
court  of  Marion,  by  decree  entered  on  the  20th 
day  of  February,  1894,  held  her  to  be  entitled 
to  dower,  and  ordered  it  to  be  s«t  apart  to  her, 
and  from  this  defendant  Miller  obtained  this 
appeaL 

The  facta  out  of  which  the  point  of  law  in- 
volved must  arise  are  as  follows:  On  the  13th 
day  of  October,  188S,H.  R.  Howard,  as  special 
commissioner,  acting  In  pursuance  of  a  de- 
cree, sold  the  tract  of  57  acres  to  Peter  E. 
Roush,  for  the  price  of  $1,036,  of  which  sum 
he  paid  in  cash  $259.  l^is  sum  he  borrowed 
from  defendant  C.  C.  Miller,  giving  his  note 
therefor,  with  his  father,  A.  J.  Roush,  as  sure- 
ty. But  no  question  Is  Involved  as  to  this;  it 
Is  only  mentioned  as  one  of  the  circumstances 
of  the  transaction.  For  the  residue,  Roush, 
the  purchaser,  executed  to  Howard,  the  com- 
missioner, his  three  several  bonds,  for  $259 
each,  payable  In  1, 2,  and  3  years,  with  Interest 
from  date.  By  decree  entered  on  the  23d  day 
of  October,  1894,  the  sale  was  confirmed,  and 
Roush  was  put  into  and  retained  actual  pos- 
session, and  Howard  was  appointed  a  com- 
missioner to  make  him  a  deed  on  payment  of 
the  unpaid  purchase  money.  When  Roush  ap- 
plied to  defendant  Miller  In  September,  1S88, 
to  borrow  $259,  the  cash  payment  he  asked 
defendant  Miller  to  take  a  deed  of  trust  on  the 
land  for  the  entire  amount  he  expected,  as  the 
proceeds  of  sale,  to  the  extent  of  something 
over  $1,400,  was  going  to  Miller,  as  the  sum 
decreed  him.  This  Mr.  Miller  declined  to  do. 
but  he  afterwards  agreed,  if  Roush  would  give 
him  a  note  with  Albert  J.  Roush,  his  father, 
as  surety,  for  $259,  that  he  would  take  k  trust 
deed  on  the  land  for  the  balance  of  the  pur- 
chase money,  provided  he  did  not  bid  beyond 
the  value  of  the  land.  On  the  22d  day  of  De- 
cember, 1888,  the  principal  and  interest  on  the 
Roush  notes  amounted  to  $786.06;  and  on  that 
day  Miller  gave  Commissioner  Howard  a  re- 
ceipt for  that  amount  of  the  sum  decreed  to 
be  paid  to  him  out  of  the  proceeds  of  sale.    In 
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consideration  thereofr  Commissionet  Howard 
gave  op  to  Ronsh  his  purchase-money  notes  as 
paid,  and  made  him  a  deed  for  the  land;  and 
Roush,  In  consideration  of  what  Miller  thus 
settled  for  him,  executed  to  Miller  his  note  for 
the  same,  and,  with  his  wife,  the  present 
plaintiff,  executed  a  deed  of  trust  to  Rankin 
Wiley,  trustee,  on  the  67  acres,  to  secure  the 
payment  of  the  note  given  by  Roush  to  de- 
fendant Miller.  This  was  all  done  on  one 
and  the  same  day,  without  any  money  pass- 
ing between  any  of  the  parties.  But  the 
wife,  MIna  B.  Roush,  being  but  19  years  old 
at  the  time,  it  is  conceded  that  her  Joining  in 
the  execution  of  the  deed  of  trust  liad  no  ef- 
ficacy, as  the  case  stands,  in  barring  any  right 
of  dower  she  might  have  had.  Peter  B. 
Roush  died  on  the  14th  day  of  September, 
1893,  intestate,  leaving  his  wife,  the  plalntlfT, 
Mina  B.,  and  one  child,  his  Infant  daughter. 
Bertha  G.  Roush.  In  October,  1893,  Mina  B. 
Roush  instituted  this  suit,  claiming  dower  in 
the  tract  of  land  of  57  acres,  praying  that 
dower  be  assigned  to  her.  Defendant  Miller 
demurred  to  and  answered  the  bill,  but  the 
court  overruled  the  demurrer,  and,  being  of 
opinl(»i  that  plaintUf  was  entitled  to  dower, 
appointed  three  commissioners  to  set  apart 
and  assign  the  same  to  her,  and  defendant 
Miller  f^pealed. 

The  demurrer  was  properly  overruled,  for 
neither  the  common-law  remedy  retained  nor 
the  summary  remedy  by  motion  given  by 
statute  shall  be  ctmstrued  to  take  away  or  af- 
fect the  well-established  Jurisdiction  which 
courts  of  chancery  have  long  exercised  over 
the  subject  of  dower  (see  section  8,  c.  65,  of 
the  Code);  and  Rankin  Wiley,  as  the  trustee, 
invested  with  the  legal  title,  and  defendant 
Miller,  the  beneficiary,  and  as  claiming  bis 
trust  deed  to  be  paramount  to  her  claim  of 
dower,  were  both  proper  parties. 

The  only  remaining  question  is,  was  the 
court  right  in  holding  her  entitled  to  dower? 
The  authorities,  as  far  as  they  have  been 
brought  to  our  attention,— and  we  have  been 
able  to  examine  them,— seem  to  be  all  one 
way,  holding  with  one  accord  that  a  convey- 
ance of  land  to  the  husband,  who,  at  the 
time  he  secures  his  deed,  executes  a  deed 
of  trust  to  secure  the  unpaid  purchase 
money,  does  not  give  the  husband  such  a 
seisin  In  the  land  as  will  entitle  his  wife  to 
dower.  The  statute  says:  "A  widow  shall 
be  endowed  of  one-third  of  all  the  real  estate 
whereof  her  husband  or  any  other  to  his  use 
was,  at  any  time  during  the  coverture,  seized 
of  an  estate  of  inheritance,  unless  her  right 
to  such  dower  shall  have  been  lawfully  bar- 
red or  rellnanlsbed."  Code,  c.  65,  S  1.  And 
this  has  been  our  statute  law  since  170S. 
See  1  Rev.  Code  1819,  p.  403,  note  a.  But  It 
has  always  been  held  that  where  the  land  la 
conveyed  to  the  husband,  and  he,  by  deed 
of  the  same  date,  conveys  the  land  to  a  trus- 
tee, in  trust  to  secure  the  purchase  money, 
the  two  conveyances  are  parts  of  one  and  the 
■ame  transaction,  and,  the  seisin  of  the  hus- 


band being  instantaneous  and  transitory,  tbe 
widow  to  that  extent  is  not  entitled  to  dower. 
GilUam  V.  Moore  (1832)  4  Leigh,  30.  It  bos 
become  a  rule  of  property,  and  "a  dUTerent 
decision  at  this  day  would  be  eiceedinglr 
mischievous,  and  openan  inexhaustible  source 
of  litigation."  Carr,  J.,  Id.  82.  See  Uc- 
Cauley  v.  Grimes  (1830)  2  Gill  &  J.  3^8. 
Wheatley  v.  Calhoun  (1841)  12  Leigh,  2^ 
and  Wilson  v.  Davlsson,  2  Rob.  (Va.)  381, 
where  it  was  held  that  the  vendor's  lien  for 
unpaid  purchase  money  Is  paramount  to  tbe 
wife's  right  of  dower,  although  the  husband 
has  the  legal  seisin;  and,  by  section  3  ot 
chapter  65,  the  law  giving  her  dower  in  the 
surplus  after  satisfying  the  lien  is  made  to 
conform  to  the  dissenting  opinion  of  Judge 
Allen.  Robinson  v.  Shacklett  (1877)  20  Giat 
99;  Summers  v.  Dame  a879)  31  Grat  791; 
Holbrook  v.  Finney,  4  Mass.  566;  Clark  v. 
Munroe  (1817)  14  Mass.  351.  Dower  must 
give  way  to  the  vendor's  lien  (Slnnett  t. 
Crolle,  4  W.  Va.  600;  Hunter  v.  Hunter,  10 
W.  Va.  321;  Holdens  v.  Bojrgess,  20  W.  Va. 
63;  Martin  v.  Smith,  25  W.  Va.  580):  and  tlie 
Uen  remains  as  long  as  the  legal  titlt:  Is 
retained  (Flndley  v.  Armstrong,  23  W.  Va. 
113;  Foe  V.  Paxton's  Heirs,  26  W.  Va.  007). 
In  Oowardln  v.  Anderson  (1883)  78  Va.  88, 
it  was  held  that  the  doctrine  of  treating  tbe 
deed  of  conveyance  and  the  trust  as  con- 
stituting one  and  the  same  transaction,  and 
therefore  tbe  seisin  acquired  as  transitory, 
applies  equally  in  favor  of  a  third  person 
who  advances  the  purchase  money,  and  at 
the  time  of  the  conveyance  takes  a  mortga^ 
on  the  land  as  his  indemnity;  and,  althougb 
not  a  case  Involving  the  right  of  dower,  I 
see  no  reason  why  the  same  principle  should 
not  be  applied  in  such  cases.  See  CofTman 
T.  Coffman  (1884)  79  Va.  504.  And  in  Hurst 
T.  Duloney  (1891)  87  Va.  444,  the  principle 
was  held  in  a  case  involving  the  right  of 
dower  to  apply  for  tbe  benefit  of  an  assignee 
of  the  purchase  money;  and  I  see  no  reason 
why  it  should  not  be  applied  to  one  who.  as 
in  this  case.  Is  an  assignee,— in  substance,  a 
quasi  assignee,— ^8  well  as  to  an  assignee 
in  the  proper  sense;  and  this  view  was  takes 
in  Kaiser  v.  Lembeck  (1880)  55  Iowa.  244. 
7  N.  W.  519,  not  In  a  case,  however,  involv- 
ing the  right  of  dower.  And  so  in  Curtis  v. 
Root  (1858)  20  IlL  53,  57.  the  same  doctrine 
had  been  laid  down  in  favor  of  one  taking  a 
mortgage  for  the  money  advanced  by  him  to 
pay  the  purchase  money.  Moring  v.  Dlok- 
erson  (1881)  85  N.  C.  466.  In  Welch  v.  Buck- 
ins  (1859)  9  Ohio  St  331,  the  rule  was  held 
to  apply,  whether  the  mortgagee  (as  defend- 
ant Miller  was  in  this  case)  conveys  tbe 
land  to  the  mortgagor  Olke  Roush  was  hi 
this  case),  conveys  the  land  himself,  or  pro- 
cures one  who  can  convey  tbe  legal  title  to 
do  so,  as  was  done  by  Howard,  commissioner. 
In  this  case,  at  the  Instance  of  Miller.  Ttie 
fact  of  such  cross  conveyances  was  held  not 
to  affect  the  case;  for  the  substance,  sot 
the  form  merely,  of  tbe  transaction,  is  to  be 
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regarded.  This  was,  like  the  case  here,  a 
case  of  dower;  but,  by  virtue  of  a  statute 
In  Ohio  and  Maryland,  it  has  been  held  that 
money  advanced  by  a  third  person  to  enable 
the  purchaser  to  buy  is  no  party  to  the 
transaction.  He  who  thus  advances  the 
money  is  not  privy  to  the  sale.  See  Stan- 
sell  V.  Roberts  a844)  18  Ohio,  149,  157,  and 
Heuisler  v.  Nlckum  (1873)  38  Md.  270.  With 
ns  there  is  no  statute  to  negative  by  Impli- 
cation the  application  of  the  doctrine  to  such 
a  case  as  the  one  In  hand,  where  the  two 
deeds  are  made  at  the  same  time,  as  depend- 
ent parts  of  one  and  the  same  transaction, 
by  which,  in  pursuance  of  agreement,  de- 
fendant Miller  turns  the  lien  paramount  to 
dower  held  by  the  court  for  him  tnto  one  of 
like  dignity  held  by  himself.  Such  is  the 
Intent  of  the  parties  which  the  law  imputes, 
drawn  from  the  nature  of  the  transaction. 
Therefore,  considering  that  the  original  lien 
in  this  ease  was  held  for  the  benefit  of  de- 
fendant Miller  confessedly  paramount  to 
plaintiff's  right  of  dower,  and  that,  by  the 
agreement  of  the  parties,  the  legal  seisin  was 
to  be  and  was  in  Ronsh  only  in  trandtu  on 
its  way  to  Wiley,  the  trustee,  to  be  held 
by  him  for  the  purpose  of  securing  the  Iden- 
tical money,  by  a  private  instrument,  under 
the  more  complete  and  effectual  control  of 
the  parties,  it  would  be  a  harsh  construction 
of  the  law  to  hold  such  agreement  abortive 
and  ineffectual  to  accomplish  the  lawful  pur- 
pose plainly  intended  (see  Ohllders  v.  Smith 
[1820]  Gilmer,  190,  200);  for  It  is  but  another 
mode  of  expressly  reserving  on  the  face  of 
the  two  conveyances,  treated  as  one,  a  lien 
on  the  land  for  the  payment  of  the  unpaid 
purchase  money.  With  this  view  of  the  case, 
we  are  of  opinion  that  the  decree  complained 
of  is  erroneous,  and  that  plaintiff  is  only  tst- 
titled  to  dower  in  the  surplus  after  the  deed 
of  trust  is  satisfied.  Beversed  and  remand- 
fld. 


(39  W.  Vs.  (M) 

HART  at  aL  ▼.  SANDT  et  aL 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Dec.  15,  1884.) 
VttMmvixin  SAI.B  —  Kkowlbdob  or  Pobokasbb 
— Badobb  or  FxAUS. 
1.  S.  pnrchases  a  Bawmill  and  fixtures  in 
October,  1889,  from  H.,  and  pays  him  $300 
cash,  and  ezecntes  two  notes  for  $290  each, 
payable  in  9  and  18  moiiths,  with  interest  for 
the  residne,  and  agrees  to  give  a  deed  of  trust 
on  said  property  to  Becnre  said  deferred  pay- 
ments. He  does  not  execute  the  trust  at  the 
time,  for  the  pretended  reason  that  he  is  in  a 
harry  to  remove  the  property  to  another  county, 
where  he  resides,  bat  promlBes  H.  that,  if  he 
will  prepare  and  send  the  tmst  deed  to  him, 
he  will  execute  it^nd  have  it  placed  on  record. 
In  the  month  of  February  following,  said  deed 
•f  tmst  was  prepared  and  presented  to  said  S. 
on  two  occasions,  when  he  declined  to  execute 
it.  In  the  month  of  April  following  he  sold 
•aid  property  to  the  widow  of  his  deceased 
brother,  who,  throng  her  husband  and  agent, 
had  notice  of  the  debt  dne  H.,  the  agreement 
to  execute  said  trust,  and  the  refusal  on  the 
part  of  S.  to  comply  therewith.     At  the  time  of 


the  sale  a  written  conveyance  of  this  personal 
property  was  executed,  acknowledged,  and  re- 
corded, and  more  than  20  days  thereafter  $480 
of  the  purchase  money  was  counted  out  by  de- 
fendant N.,  the  second  husband,  as  the  agent 
of  his  wife,  to  S.,  in  the  presence  of  a  witness 
who  was  called  in.  About  the  time  of  the  pur- 
chase of  said  mill  and  fixtures  by  S.  he  sold  his 
lands  for  $2,100.  Shortlv  after  the  sale  of  the 
mill  property  he  sold  his  taorBe  to  said  husband, 
which  was  all  the  property  owned  by  him  in 
this  state,  and  said  S.  then  left  the  state  with- 
out secunng  the  notes  of  H.,  and  has  remained 
away  ever  since.  Hdd,  that  these  circumstan- 
ces ehow  that  the  sale  of  said  mill  property  was 
made  with  intent  to  hinder,  delay,  and  defraud 
H.,  and  that  N.,  the  wife  of  said  agent,  had 
notice  of  the  fraudulent  intent,  and  that  said 
sale  was  void  as  to  H. 

2.  A  creditor  cannot  purchase  the  goods  of 
his  debtor  at  a  price  in  excess  of  his  debt, 
when  he  knows  that  the  excess  so  paid  such 
debtor  is  by  the  latter  to  be  placed  beyond  the 
reach  of  his  other  creditors.  Such  purchaser 
is  a  participant  in  the  fraud  of  his  debtor, 
whether  his  purpose  be  to  aid  him  or  not. 

3.  Wherever  there  appears  to  be  connected 
with  the  transaction  circumstances  indicating 
excessive  effort  to  give  it  the  appearance  of 
fairness  or  regnlarity,  which  are  not  usual  at- 
tendants of  such  business,  the  courts  will  re- 
gard such  circumstances  as  badges  of  fraud. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Roane  county. 

Suit  by  O.  M.  Hart  and  another  against  O. 
W.  Sandy  and  others,  to  set  aside  a  convey- 
ance of  real  and  personal  estate.  Judgment 
for  defendants,  and  plaintiffs  appeal  Re- 
versed. 

Wells  &  Pendleton,  tor  appdlanta.  Wm.  A 
Parsons,  J.  W.  O.  Armstrong,  and  Qeo.  F. 
Cunningham,  for  appellees. 

BNOU8H,  J.  This  was  a  suit  in  equity 
brought  by  a  M.  and  J.  B.  Hart  in  the  circuit 
court  of  Roane  county  against  O.  W.  Sandy, 
Samuel  Noe,  Letitia  Noe,  William  B.  Swiger, 
trustee,  B.  F.  Lowe,  John  Nay,  and  O.  T. 
Harrison.  The  plaintiffs  say  In  their  bill  that 
on  the  15th  of  October,  1889,  they  sold  to  the 
defendant  6.  W.  Sandy  a  boiler  for  use  in  a 
steam  mlU,  a  sawmill  rig  and  fixtures,  a  bin 
of  pulleys,  small  shafting,  boxing,  piping, 
belts,  and  an  inspirator  and  flixtnres  for  use 
in  connection  with  said  sawmill,  at  the  price 
of  $880,  of  which  sum  said  Sandy  paid  $300, 
and  executed  to  plaintiffs  his  two  promissory 
notes  for  $290,  each  bearing  date  the  15th  day 
of  October,  1880,  and  falling  dne,  respectiyely, 
at  0  and  18  months,  with  interest  from  date 
at  6  per  cent  per  annum  for  the  residue  of 
said  purchase  money;  that  at  the  time  of 
■aid  sale  to  said  Sandy,  and  the  execution  of 
said  notes  by  him,  it  was  expressly  under- 
stood and  agreed,  by  and  between  the  plain- 
tiffs and  said  Sandy,  that  he  should  execute  a 
deed  of  trust  upon  said  property  so  purchased 
to  secure  said  two  promissory  notes,  and  that 
said  notes  recite  on  their  face  that  they  are 
secnred  by  deed  of  trust,  but  the  said  deed  of 
trnst  was  not  then  prepared,  for  the  reason 
that  said  Sandy  was  hi  a  hurry  to  get  his 
said  mill  and  fixtures  removed  to  the  place 
where  he  exi)ected  to  set  the  same  up,  and 
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the  pWntUBs  tben  agreed  to  have  said  deed 
of  trust  drawn  np  and  sent  to  said  Sandy  for 
his  signature  and  acknowledgrment  at  an 
early  day;  that  plaintiffs  did  afterwards  have 
said  trost  deed  prepared,  and  about  the  Ist 
of  February  sent  the  same  to  said  Sandy  for 
his  signature  and  acknowledgment,  but  he 
failed  and  refused  to  sign  or  acknowledge 
said  trust  deed,  and  has  not  as  yet  signed  the 
same;  that,  at  the  time  of  the  purchase  of 
said  property  flrom  plaintiffs,  said  defendant 
was  the  owner  of  a  steam  engine  and  fixtures 
for  a  gristmill,  which  he  had  purchased  from 
the  defendants  B.  F.  Lowe,  John  Nay,  and 
G.  T.  Harrison,  and  which  was  tben  located 
In  the  county  of  Harrison;  that  after  said 
purchase  from  plaintiffs  he  moved  the  prop- 
erty purchased  from  plaintiffs,  and  the  prop- 
erty purchased  from  Lowe,  Nay,  and  Harri- 
son, to  the  county  of  Roane,  In  this  state; 
that,  after  said  Sandy  had  run  said  sawmill 
tot  several  months,  he,  by  and  with  the 
advice  of  the  defendant  Samuel  Noe,  made  a 
voluntary  and  fraudulent  transfer  of  said  saw- 
mill and  fixtures,  and  said  gristmill  and  fix- 
tures, and  also  of  a  horse,  saddle,  and  bridle, 
which  he  then  owned,  to  the  defendant  Letltla 
Noe,  who  was  then  and  still  is  the  wife  of 
said  Samuel  Noe;  that  the  said  Samuel  No« 
pretended  to  be  acting  as  the  agent  of  his 
wife  In  the  purchase  of  said  property  from  the 
defendant  Sandy;  that  said  transfer  was 
made  by  written  instrument  In  the  form  of  a 
deed,  and  was  brought  to  the  town  of 
Spencer  by  said  Noe,  and  filed  in  the  clerk's 
office  for  record,  and  Is  now  of  record  in  said 
clerk's  office,  a  certified  copy  of  which  Is  filed 
aa  Bxhibit  A;  that  the  said  transfer  of  said 
property  was  made  by  said  Sandy  with  intent 
to  hinder,  delay,  and  defraud  bis  creditors  of 
and  from  what  they  are  entitled  to,  and  espe- 
cially to  hinder,  delay,  and  defraud  the  plaln- 
tlfls  In  the  collection  of  their  said  debt  against 
him,  and  to  screen  said  property  so  that  it 
could  not  be  reached  by  legal  process  in  any 
proceeding  which  plaintiffs  might  Institnte 
for  the  recovery  of  their  said  claim;  that  said 
Letitia  Noe  and  Samuel  Noe  had  full  notice 
and  knowledge  of  the  fraudulent  intent  of  said 
O.  W.  Sandy  In  making  said  transfer,  and  full 
notice  that  Sandy  was  largely  indebted  to  the 
plaintiffs  and  to  other  persons,  and  had  con- 
tracted to  grlve  plaintiffs  said  deed  of  trust  to 
secure  said  debt  to  them;  that  said  Samuel 
Noe  was  the  confidential  adviser  of  said 
Sandy  in  said  transaction,  and  participated 
with  him  in  said  scheme,  for  the  purpose  of 
aiding  him  in  carrying  out  his  fraudulent  de- 
signs against  the  plaintiffs,  and  colluded  with 
the  said  Sandy,  and  procured  him  to  make 
said  conveyance  to  the  said  Letitia,  for  the 
further  purpose  of  profiting  himself  thereby; 
that  said  transfer  to  said  Letitia  was  volun- 
tary, and  not  upon  a  consideration  deemed 
valuable  In  law;  that,  if  any  money  or  other 
thing  of  value  passed  from  said  Letitia  to 
Sandy  as  a  consideration  for  said  transfer,  It 
was  again  returned  to  her  by  said  Sandy;  that. 


if  any  payment  of  money  was  made,  the  said 
Sandy  furnished  the  same,  and  caused  It  to 
be  paid,  for  the  purpose  of  giving  color  and 
semblance  of  fairness  to  said  transaction; 
that,  soon  after  said  fraudulent  transfer  of 
said  property,  said  Samuel  Noe,  pretending  to 
be  acting  as  the  agent  of  his  said  wife,  called 
in  a  witness,  and  turned  over  to  the  said 
Sandy  $480,  claiming  the  same  was  the  last 
payment  on  said  mills,  which  he  pretended 
to  be  paying  for  his  wife,  Letltla  Noe,  and 
took  from  the  said  Sandy  a  written  receipt 
for  said  money,  all  of  which  plaintiffs  charge 
was  done  for  the  purpose  of  giving  color  to 
said  alleged  sale,  and  for  no  other  purpose, 
and  which  money  was  either  furnished  by 
the  said  Sandy  for  said  purpose,  or  was  re- 
turned by  him  to  the  said  Samuel  and  Letitia 
Noe;  that  said  Sandy  left  the  state  soon  after 
said  transfer,  without  having  provided  for  the 
payment  of  the  plaintiffs'  demand,  or  seciu-ing 
the  same  in  any  way,  and  that  the  property 
so  transferred  was  the  only  property  owned 
by  said  Sandy  at  that  time,  and  was  worth 
at  least  $2,000;  that  said  Sandy  had  taken 
said  Samuel  Noe  in  as  a  partner  in  said 
mUllng  business  a  short  time  before  said 
transfer,  and  that  said  Letitia  was,  prior  to 
her  marriage  to  said  Samuel  Noe,  the  widow 
of  a  deceased  brother  of  said  Sandy;  that 
said  Sandy  was  an  unmarried  man,  and 
boarded  In  the  fiamUy  of  said  Samuel  Noe  for 
some  time  previous  to  said  transfer;  that  the 
said  sawmill,  boiler,  and  fixtures,  etc,  are 
now  located  on  the  lands  of  Samuel  Noe,  in 
Boane  county,  and  were  so  located  prior  to 
said  transfer;  that  about  the  1st  day  of  Octo- 
ber, 1888,  said  O.  W.  Sandy  executed  to  the 
defendant  W.  B.  Swiger,  trustee,  a  deed  of 
trust  upon  said  engine  and  gristmill  and  fix- 
tures, to  secure  to  the  defendants  B.  F.  Lowe, 
John  Nay.  and  O.  T.  Harrison  the  sum  of  $500 
therein  mentioned,  but  plaintiffs  are  not  In- 
formed whether  the  same  tias  been  paid  or 
not,  which  deed  of  trust  was  duly  admitted 
to  record,  and  the  plaintiffs  call  on  said  Lowe, 
Nay,  and  Harrison  to  answer,  and  say  how 
much,  if  anything,  has  been  paid  on  said 
trust  debt,  and  what  amount  remains  unpaid 
thereon;  and  they  pray  that  said  fraudulent 
transfer  of  said  property  to  said  Letitia  Noe 
may  be  set  aside  and  declared  fraudulent  and 
void  as  to  the  plaintiffs'  demand,  that  they 
may  have  a  decree  for  their  claim  against 
said  Sandy,  and  that  said  sawmill  and  fix- 
tures, etc.,  may  be  sold  to  satisfy  the  plain- 
tiffs' demand,  etc.  B.  F.  Lowe,  John  Nay,  G. 
T.  Harrison,  and  W.  E3.  Swiger,  trustee,  an- 
swered said  bill,  denying  that  anything  bad 
ever  been  paid  on  their  trust  deed.  Samaol 
Noe  also  answered  said  bill,  stating  thiit  G. 
W.  Sandy  owed  him  $600  in  April.  1800.  and 
that  Letitia  Noe,  bis  wife,  had  something  over 
$500  in  cash,  which  she  had  received  as  a 
sum  in  gross  In  lieu  of  dower  in  her  former 
husband's  estate;  and  that  to  enable  him  to 
save  said  $000  she  agreed  to  purchase  the  mill 
property,  fixtures,  etc.,  of  said  Sandy,  if  rv- 
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spondent  would  pay  as  much  as  $500  on  said 
property,  and  wait  on  her  until  a  sale  of  said 
property  could  be  made  to  enable  her  to  repay 
Mm,  whlcb  proposition  was  agreed  upon,  and 
she  made  the  purchase;  and  he  proceeds  to 
put  in  issue  every  material  allegation  of  the 
plalntilTs'  bill.  Letltia  Noe  also  filed  her 
answer,  putting  In  issue  the  allegations  of  the 
bill  as  to  her  connection  with  the  transaction. 
The  plaintiffs  also  filed  an  amended  bill,  in 
which  they  alleged  that  the  agreement  made 
and  entered  Into  between  said  O.  W.  Sandy 
and  the  plaintiffs,  at  the  time  of  the  sale  of 
said  sawmill  and  fixtures,  that  the  said  Sandy 
would  give  a  deed  of  trust  on  the  said  prop- 
erty as  security  to  the  plaintiffs  for  the  said 
two  promissory  notes  of  $290  each,  was  a 
part  of  the  consideration  of  said  sale  to  said 
Sandy,  and  created  an  equitable  lien  upon  said 
property  In  favor  of  the  plaintiffs,  of  which 
the  said  Samuel  Noe  and  Letltla  Noe  had  no- 
tice at  the  time  the  defendant  Letitia  Noe 
purchased  the  said  property  from  said  Sandy 
through  the  said  Samuel  Noe  as  her  agent; 
and  they  pray  that  In  the  event  the  court 
should  be  of  opinion  that  the  transfer  of  the 
entire  property  from  said  Sandy  to  said 
Letitia  is  not  fraudulent  or  voluntary,  then 
the  plaintiffs'  equitable  lien  created  by  said 
agreement  may  be  enforced  against  the  said 
property,  and  the  same  be  sold  to  satisfy  the 
plaintiffs'  debt  and  costs.  6.  W.  Sandy  de- 
murred to  said  amended  bill,  and  Samuel  Noe 
and  Letitia  Noe  answered  the  same,  and  the 
cause  was  heard  upon  the  bill,  amended  bill, 
answers  to  each,  and  replications  thereto,  and 
upon  the  demurrer  to  said  amended  biU, 
whlcb  demurrer,  upon  consideration,  was  over- 
ruled by  the  court,  and  disallowed;  and  the 
coort  held  that  the  plaintiffs  were  not  en- 
titled to  the  relief  prayed  for,  and  dismissed 
their  original  and  amended  bills,  with  costs, 
bat  without  prejudice  as  to  any  suit  the 
plaintiffs  might  thereafter  institute  against 
said  G.  W.  Sandy;  and  from  this  decree  the 
plaintiffs  appealed. 

The  first  error  assigned  and  relied  upon  t^ 
the  appellants  Is  that  the  court  erred  In  hold- 
ing said  transfer  of  said  property  to  Letitia 
Noe  valid  as  against  appellants'  debt,  claim- 
ing that  the  proofs  show  clearly  that  there 
was  fraud  In  the  transfer,  and  that  defendants 
Samuel  and  Letitia  Noe  had  notice  of  G.  W. 
Sandy's  fraudulent  Intent,  and  participated 
therein.  In  determining  a  question  of  this 
character,  this  court  has  frequently  held  that 
the  surrounding  circumstances  may  be  talien 
into  consideration,  and,  from  the  fact  Uiat 
fraud  seelis  concealment,  circumstantial  evi- 
dence is  frequently  the  only  evidence  that 
can  be  obtained.  The  question,  then,  pre- 
sented for  our  determination  Is,  did  G.  W. 
Sandy  convey  the  property  in  the  bill  men- 
tioned to  Letitia  Noe  with  intent  to  hinder, 
delay,  and  defraud  the  plaintiffs  in  the  collec- 
tion of  their  debt,  and  did  said  Letitia  Noe 
have  notice  of  said  fraudulent  intent?  When 
we  go  to  the  date  of  the  purchase  of  the  mill 


»nd  machinery  by  G.  W.  Sandy  from  the 
plaintiffs,  we  find  that  said  Sandy,  shortly  be- 
fore pivchasing  said  machinery,  had  sold  his 
land  for  $2,100  in  cash,  and  a  horse  valued 
at  $75,  and  that  out  of  this  he  paid  the  plain- 
tiffs the  cash  payment  of  $300  on  said  saw- 
mill and  fixtures  on  the  15th  day  of  Octo- 
ber, 1889,  and  executed  to  the  plaintiffs  his 
two  notes  for  $290  each,  payable,  respective- 
ly, in  9  and  18  months,  with  interest  from 
date  for  the  residue,  which  notes  were  to 
be  secured  by  deed  of  trust  upon  said  saw- 
mill and  fixtures  when  said  machinery  was 
delivered  to  him.  O.  W.  Gould  states  In  his 
testimony  that  the  reason  said  deed  of  trust 
was  not  executed  at  the  time  the  sale  was 
made  was  that  it  was  the  middle  of  the  aft- 
ernoon before  the  trade  was  consummated, 
and  G.  W.  Sandy  did  not  want  to  wait  un- 
til the  deed  could  be  prepared,  as  he  wished 
to  get  to  Jane  Lew,  in  Lewis  county,  that 
evening;  but  he  made  arrangements  with 
the  plaintiffs  to  prepare  same,  and  send  It 
to  him  in  Roane  county  (Sandy's  home),  and 
then  he  would  execute  said  deed,  and  have 
It  put  on  record  In  Roane  county,  at  the 
plaintiffs'  expense.  Said  witness  also  states 
that  the  plaintiffs  prepared  said  deed  of 
trust,  and  sent  it  to  said  Sandy  by  him,  and 
that  he  communicated  the  facts  concerning 
the  agreement  between  plaintiffs  and  said 
Sandy  to  execute  said  deed  of  trust  to  said 
Samuel  Noe,  the  defendant,  by  reading  to 
him  a  letter  from  G.  M.  Hart  to  witness, 
setting  forth  said  agreement,  prior  to  the  Ist 
of  April,  1890;  that  he  was  trying  to  Induce 
Noe  to  Influence  said  Sandy  to  execute  the 
deed  of  trust  which  he  had  at  the  time,  as 
he,  Sandy,  was  liable  to  have  trouble  unless 
he  did  so;  that  at  the  time  witness  read  the 
letter  to  said  Noe  from  Hart,  before  refer- 
red to,  which  was  prior  to  April  1,  1890,  be 
(Samuel  Noe)  remarked  to  witness  that  he 
had  no  Interest  in  the  controversy  of  Sandy 
with  Hart,  and  that  Sandy  would  have  to 
settle  that,  but  he  (Noe)  had  already  bought 
a  one-third  interest  in  said  mill  and  machin- 
ery, and  had  paid  Sandy  for  same  In  cattle 
and  lands,  which  conversation  took  place  at 
the  Taylor  schoolhouse.  The  witness  fur- 
ther says  that  he  presented  said  deed  ot 
trust  to  said  Sandy  twice  In  the  month  of 
February,  1890,  and  he  refused  to  execute  It 
each  time,  but  did  not  deny  his  agreement 
with  plaintiffs  to  execute  the  same.  Now, 
it  appears  that  Letitia  Noe,  to  whom  this 
property  was  conveyed  on  the  26th  day  of 
April,  1890,  before  she  became  the  wife  of 
Samuel  Noe,  was  the  widow  of  G.  W.  San- 
dy's brother.  She  was  sick  in  bed  at  the 
time  this  property  was  conveyed  to  her.  It 
also  appears  that  on  the  22d  day  of  Febru- 
ary, 1890,  she  had  received  from  W.  S.  Hay- 
mond  the  sum  of  $544.50  as  a  gross  sum  In 
lieu  of  her  dower  in  certain  lands  of  which 
her  first  husband  died  seised  and  possessed, 
and  that  in  order  to  save  about  $000,  which 
Q.   W.   Sandy   owed   her   husband,    Samuel 
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Noe,  she  agreed  to  purchase  said  mill  prop- 
erty and  flztnres  from  said  Sandy,  her  said 
husband  acting  aa  her  agent  In  the  transac- 
tion. This  statement,  however,  does  not 
comport  well  with  the  statement  made  by 
said  Samuel  Noe  to  the  witness  Gould,  that 
he  had  already  bought  one-third  of  said  jnlU 
and  machinery  from  said  Sandy  and  paid 
him  Id  land  and  cattle.  The  question  nat- 
urally suggests  Itself,  that.  If  said  O.  W. 
Sandy  owed  said  Samuel  Noe  $600,  why  did 
he  pay  him  In  lands  and  cattle  for  said  one- 
third  interest,  and  why  the  necessity  of  said 
Letltla  Noe  adyanclng  her  $500  to  aid  In  pur- 
chasing said  property  to  save  a  debt  of  $600 
due  her  husband,  when  said  husl>and  had 
been  paying  said  Sandy  in  lands  and  cattle 
for  a  portion  of  the  property?  And  again, 
the  witness  Gould  says  that  said  Samuel  Noe 
asked  him  "if  he  did  not  think  that  Sandy 
(or  we)  had  set  that  job  up  nicely  on  Hart" 
Samuel  Noe  states  in  his  deposition  that  he 
acted  as  the  agent  of  bis  wife,  Letltla  Noe, 
in  the  purchase  of  the  mill  property,  and 
that  he  had  heard  from  one  Gould  that  said 
Sandy  was  to  give  a  deed  of  trust  to  plain- 
tiffs to  secure  their  debt,  but  that  Sandy  de- 
nied it 

The  evidence,  then,  clearly  shows  that  Sam- 
uel Noe  had  notice  of  the  existence  of  the 
debt  from  said  Sandy  to  plaintiffs,  and  that  he 
had  agreed  to  secure  the  same  by  trust  deed. 
When  we  consider  the  intimate  relations  be- 
tween husband  and  wife,  and  the  relation- 
ship existing  between  said  Sandy  and  Leti- 
tia  Noe,  and  the  further  fact  that  said  G.  W. 
Sandy  bad  been  doing  business  in  partner^ 
sbip  with  Samuel  Noe,  and  that  said  Letitta 
was  called  upon  to  pay  out  her  own  money 
she  had  received  from  her  deceased  hus- 
band's estate,  there  can  be  no  doubt  that  this 
transaction  had  been  thoroughly  discussed 
between  said  O.  W.  Sandy  and  Samuel  Noe 
and  bis  wife.  Said  Samuel  Noe,  In  his  depo- 
sition, states  that  said  Sandy  told  him  that 
he  owed  plaintiffs  abont  $500,  and,  when 
asked  the  question,  "Did  you  not  agree  with 
G.  W.  Sandy  to  pay  plaintiffs'  claim  against 
him?"— replied,  "I  did  not;  Sandy  told  me 
that  he  would  leave  a  payment  for  Hart  at 
Charleston."  Again,  it  appears  in  evidence 
that  when  G.  W.  Sandy  conveyed  to  said 
Letitia  Noe  said  mill  property  he  parted  with 
all  the  visible  property  he  owned,  except  a 
horse,  saddle,  and  bridle,  which  the  defend- 
ant Samuel  Noe  says  he  afterwards  pur- 
chased from  him,  paying  him  therefor  $100. 
Another  circumstance,  which  should  be  given 
some  importance  in  this  case,  is  that  the 
witness  Geary  states  that  on  the  20th  day  of 
May,  1890,  24  days  after  the  date  of  said 
conveyance  to  said  Letitia  Noe,  and  21  days 
after  said  conveyance  was  acknowledged  and 
admitted  to  record,  Samuel  Noe  paid  G.  W. 
Sandy  $480,  for  the  defendant  Letitia  Noe, 
whldi  witness  counted,  and  Mr.  Noe  took  a 
written  receipt  for  the  money,  which  he  wit- 
nessed at  their  request     Why  was  this  par- 


ticularity and  formality  observed.  If  there 
was  not  some  apprehension?  and  that  there 
was  not  only  notice,  but  apprehension,  of  some 
difficulty  in  making  the  purchase,  Is  apparent 
from  the  testimony  of  Bdmund  HugUl,  who 
states  that  he  asked  Mr.  and  Mrs^  Noe  if 
there  was  any  arrangement  to  pay  the  notes 
given  by  Sandy  to  Hart  for  the  mill.  Their 
answer  was  that  there  was  no  arrangement 
made,  and  that  they  would  not  pay  the  notes. 
He  then  informed  them  that  he  would  sell 
tbe  mill  If  they  did  not  pay  said  notes.  Mr. 
Noe  said  he  would  be  with  us,  or  something 
to  that  effect  Witness  then  asked  Noe  if 
he  did  not  know  that  the  trade  with  Sandy 
was  not  to  be  closed  until  the  deed  of  trust 
was  executed  as  agreed  by  Sandy.  He  an- 
swered, in  the  presence  of  Letltla  Noe,  that 
he  knew  about  the  deed  of  trust  or  that  he 
had  heard  of  the  deed  of  trust  but  that  he 
had  taken  counsel  of  an  attorney,  and  that 
he  had  told  him  (Noe)  that  there  was  nothing 
on  record  against  said  property,  and  that  be 
would  be  safe  in  buying  It  Now,  while  it 
is  true  this  conversation  occurred  after  said 
Sandy  bad  sold  said  property  to  Letltla  Noe, 
yet  It  shows  an  admission  on  the  part  of  said 
Samuel  Noe  that  he  knew  about  the  deed 
of  trust  or  had  heard  about  the  deed  of  trust 
and  had  taken  counsel  of  an  attorney  In  re- 
gard to  the  matter,  who  advised  him  that 
there  was  nothing  on  the  record  against  said 
property,  and  he  would  be  safe  in  buying  it 
The  circumstances  shown  by  the  evidence  In 
this  cause  can  lead  to  no  other  conclusion 
than  that  6.  W.  Sandy  made  this  conveyance 
to  his  relative  Letitia  Noe  with  the  Intention 
of  hindering,  delaying,  and  defrauding  the 
plaintiffs.  Shortiy  before  purchasing  this 
mill  and  machinery  from  the  plaintiffs  he 
had  sold  his  land  for  $2,100  cash  and  a  horse 
valued  at  $75.  At  the  time  of  the  purchase 
of  said  machinery  he  was  In  so  much  of  a 
hurry  to  leave  Shtonston  and  reach  Jane  Lew 
that  he  had  not  time  to  execute  the  deed  of 
trust  to  secure  the  notes  given  by  him  for 
the  defen-ed  payments,  and  when  the  trust 
deed  was  prepared  and  sent  to  him  for  exe- 
cution In  Roane  coimty,  and  although  the 
same  was  presented  to  him  twice  in  the 
month  of  February,  1890,  with  a  request  that 
he  should  execute  it  he  positively  refused. 
His  scheme  was  to  sell  said  mill  and  fixtures 
to  his  relatives  In  such  a  way  that  it  could 
not  be  reached  by  plaintiffs,  pocket  the  pro- 
ceeds, and  go  to  the  Western  states.  At 
least  this  was  what  he  attempted  to  do,  and 
this  was  the  reason  that  Samuel  Noe  consult- 
ed counsel,  as  shown  by  the  deposition  of  the 
witness  Huglll,  to  ascertain  whether  he 
would  be  safe  in  buying  the  property. 

Did  Letitia  Noe  have  notice  of  the  fraudulent 
intent  of  G.  W.  Sandy  in  selling  and  convey- 
ing said  property  to  her  (for  a  written  convey- 
ance was  executed  and  acknowledged  and  re- 
corded when  the  property  would  have  passed 
by  delivery,  being  personal  property)  ?  It  ajv- 
pears  from  the  testimony  of  Samuel  No<». 
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and  from  tbe  answer  of  blmself  and  wife, 
that  be  acted  as  the  agent  of  his  wife  In 
making  the  purchase  of  this  machinery.  Up- 
on the  question  of  notice,  we  find  tbe  law 
stated  thus  In  1  Am.  &  Eng.  Enc.  Law, 
p.  419:  "In  tbe  relation  of  the  principal  to  a 
third  party,  tbe  undisputed  rule  exists  that 
notice  to  the  agent  Is  notice  to  tbe  principal, 
if  tbe  agent  comes  to  the  knowledge  of  facts 
while  he  Is  acting  for  the  principal.  But  no- 
tice to  the  agent,  to  bind  the  principal,  must 
be  within  the  scope  of  the  agent's  employ- 
ment" In  the  case  of  Jackson  t.  Sharp,  9 
Johns.  163,  It  was  held  that,  "If  a  subsequent 
purchaser  have  notice  at  the  time  of  bis  pur- 
diase  of  a  prior  unregistered  deed,  it  la  tbe 
same  to  blm  as  If  such  deed  had  been  regis- 
tered; and  if  tbe  agent  of  such  subsequent 
purchaser,  at  tbe  time  of  making  the  pur- 
chase, knows  of  the  prior  or  unregistered 
deed.  It  Is  the  same  as  notice  to  his  princi- 
pal." 1  Pars.  Cont  (8tb  Ed.)  p.  76,  states 
the  law  upon  this  point  as  follows:  "A  princi- 
pal is  affected  by  notice  to  his  agent  respect- 
ing any  matter  distinctly  within  the  scope  of 
his  agency,  when  the  notice  is  given  before 
the  transaction  begins,  or  before  it  is  so  far 
completed  as  to  render  the  notice  nugatory. 
Tbe  notice  to  an  agent  may  be  Implied  as 
well  as  expressed;  knowledge  obtained  by 
the  agent  in  the  course  of  that  very  trans- 
action is  notice."  And  In  the  note  it  is  said: 
•T^e  reason  generally  given  for  charging  the 
principal  with  notice  la  that  It  is  the  duty  of 
the  agent  to  commnnicate  to  his  principal  the 
knowledge  be  lias  of  the  subject-matter  of  the 
agency;  and  in  the  latter  class  of  cases  (that 
Is,  where  it  was  recently  acquired)  it  is  said 
that  he  is  bound  to  do  so  irrespective  of 
when  the  Information  was  acquired,  and  that 
he  Is  presumed  to  discharge  this  duty."  Up- 
on this  point  we  find  it  stated  In  Story,  Ag. 
I  140,  that  "notice  of  facts  to  an  agent  is 
constructive  notice  thereof  to  the  principal 
himself,  where  it  arises  from  or  is  at  the  time 
connected  with  the  subject-matter  of  bis 
agency;  for,  ui>on  general  principles  of  pub- 
lic policy,  it  Is  presumed  that  the  agent  has 
communicated  such  facts  to  tbe  principal, 
and.  If  be  does  not,  still,  tbe  principal  having 
intrusted  the  agent  with  the  particular  busi- 
ness, the  other  party  has  the  right  to  deem 
his  acts  and  knowledge  obligatory  upon  tbe 
principal;  otherwise  the  neglect  of  tbe  agent 
might  operate  most  injuriously  to  the  rights 
ajid  interests  of  such  party."  Bump,  on 
Fraudulent  Conveyances,  on  page  494,  says: 
"The  notice  of  tbe  fraud  need  only  be  suffi- 
cient to  put  a  man  of  ordinary  prudence  and 
experience  in  business  transactions  upon  the 
biquiry.  •  •  •  Whatever  is  sufficient  to 
direct  his  attention  to  the  prior  rights  and 
equities  of  creditors,  and  to  enable  him  to 
ascertain  their  nature  by  inquiry,  will  op- 
erate as  notice.  When  a  purchaser  has 
knowledge  of  any  fact  sufficient  to  put  him 
apon  Inquiry,  he  is  presumed  either  to  have 
made  tbe  inquiry  and  ascertained  the  extent 


of  the  right  that  be  may  possibly  prejudice, 
or  to  have  been  guilty  of  a  degree  of  negli- 
gence fatal  to  the  claim  to  be  considered  a 
bona  fide  purchaser.  This  notice  may  be 
derived  from  the  statement  of  creditors  or 
other  parties.  •  •  •  The  purchaser  is 
chargeable  with  notice  of  all  tbe  matters 
which  appear  to  be  within  the  knowledge 
«nd  memory  of  his  agent"  Again,  on  page 
204,  the  same  author  says:  "It  is  not  neces- 
sary that  the  grantee  shall  be  one  of  tbe  orig- 
inators of  the  fraudulent  scheme.  •  •  • 
There  is  no  difference  between  those  who 
form  the  design  and  those  who  afterwards 
enter  into  it  with  a  knowledge  of  its  charac- 
ter, and  aid  in  carrying  It  out  Tlie  grantee 
is  also  bound  by  the  acts  of  his  agent  which 
he  adopts  and  confirms,  and,  if  they  are 
fraudulent  his  own  Innocence  will  not  suf- 
fice to  protect  the  transfer."  Other  authori- 
ties might  be  cited  showing  that  notice  to  the 
agent  while  acting  in  the  scope  of  bis  au- 
thority must  be  regarded  as  notice  to  tbe 
principal,  but  these  are  regarded  as  sufficient 
I  will,  however,  call  attention  to  a  portion  of 
the  opinion  of  Cabell,  J.,  in  the  case  of 
French  v.  Loyal  Co.,  5  Leigh,  658,  who  says: 
"But  although  the  law  in  many  cases  im- 
putes notice  to  a  man  on  evidence  far  short 
of  that  which,  If  its  weight  only  were  con- 
sidered, would  be  necessary  to  prove  actual 
notice,  yet  if  we  attend  to  the  nature  and 
character  of  the  facts  which  tbe  evidence  in 
such  cases  does  establish,  we  shall  see  that 
tbe  law  In  Imputing  notice  acts  with  its  usual 
Justice  and  equity.  Thus,  on  proof  of  no- 
tice to  an  agent,  the  law  at  once  Imputes  no- 
tice to  the  principal,  not  because  notice  to 
tbe  agent  is  proof  that  the  principal  actu- 
ally bad  notice  also,  but  because  It  Is  a  fact 
of  such  a  character  that  tbe  principal  ought 
to  be  as  much  bound  by  It  as  if  be  had  notice." 
See,  also,  Newlln  v.  Beard,  6  W.  Va.  Ill,  and 
Fidelity  Ins.,  T.  &  D.  S.  Co.  v.  Shenandoah 
Val.  R.  Co.,  32  W.  Va.  244,  9  S.  E.  180,  where 
this  court  held  that  notice  to  a  trustee  was 
notice  to  a  cestui  que  trust  etc. 

Now,  all  these  authorities,  when  applied  to 
tbe  facts  and  circumstances  of  this  case, 
preclude  the  defendant  Letitla  Noe  from 
denying  that  she  bad  notice  of  the  fact  that 
O.  W.  Sandy  was  Indebted  to  the  plaintiffs 
in  tbe  sum  of  $580,  and  that  he  had  agreed 
to  execute  a  deed  of  trust  upon  tbe  property 
she  purchased  from  him  to  secure  tbe  pay- 
ment of  said  sum,  and,  although  said  deed 
of  trust  had  been  prepared  and  presented  to 
said  Sandy  for  execution,  be  had  refused  to 
execute  and  acknowledge  the  same.  In  the 
case  of  McYeagh  v.  Baxter,  82  Mo.  518,  it 
was  held  that  "a  creditor  cannot  purchase 
the  goods  of  bis  debtor  at  a  price  in  excess 
of  bis  debt  when  he  knows  that  the  excess 
so  paid  such  debtor  is  by  tbe  latter  to  be 
placed  beyond  tbe  reach  of  bis  other  cred- 
itors; such  purchaser  is  a  participant  in  the 
fraud  of  bis  debtor,  whether  his  purpose  be 
to  aid  him  or  not"    The  intimate  rela^loun 
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between  the  jtartles'to  tbis  transaction  were 
sncta  that  we  most  conclude  that  Samuel  Noe 
was  aware  of  the  fact  that  G.  W.  Sandy  was 
arranging  his  business  with  the  intention  of 
leaving  the  state,  which  he  did  shortly  after 
the  sale  of  his  property;  and  he  mnst  have 
known,  from  his  refusal  to  execute  the  deed 
of  trust  to  secure  plaintiffs,  that  he  did  not 
Intend  to  pay  the  plaintiffs'  debt  The  first 
note  would  fall  due  In  July,  and  he  left  the 
state  In  June,  without  complying  with  bis 
agreement  to  secure  the  plaintiffs'  notes. 
Not  only  so,  he  had  sold  the  property  on 
which  he  agreed  to  secure  them.  Now, 
again,  as  to  the  particulartty  observed  In 
counting  the  money  and  executing  the  con- 
veyance for  the  transfer  of  this  property, 
we  find  in  8  Am.  &  Eng.  Enc.  Law,  p.  783, 
the  law  is  stated  thus:  "Whenever  there  ap- 
I>ear  to  be  connected  with  the  transaction 
circumstances  indicating  excessive  effort  to 
give  it  the  appearance  of  fairness  or  regu- 
larity, and  which  are  not  usual  attendants 
of  such  business,  the  court  and  juries  are 
often  Influenced  In  favor  of  the  creditor.  If 
parties  not  usually  very  exact  in  their  nego- 
tiations carry  out  a  transaction  with  great 
precision,  accurate  calculations,  and  the 
claim  of  the  grantee  made  to  overbalance 
the  valuation,  these,  with  other  facts,  will 
lead  the  court  to  believe  the  transaction  la 
not  bona  fide.  Generally,  bona  fide  transac- 
tions do  not  need  to  be  clothed  with  extraor- 
dinary pretenses  of  prompt  payment"  So  In 
the  case  of  Comstock  v.  Rayford,  12  Smedes 
&  M.  370,  It  was  held  that  "where  it  Is  not 
necessary  to  record  a  bill  of  sale  of  slaves,  and 
jnet  the  record  of  It  is  made.  It  looks  as  though 
It  might  have  been  done  for  effect"  etc.  In 
view,  then,  of  the  drcnmstances  detailed  by 
the  evidence  in  this  case,  there  can  be  no 
question  as  to  the  fact  that  the  sale  of  this 
mill  and  fixtures  by  the  defendant  G.  W. 
Sandy  to  Letltia  Noe  was  made  with  Intent 
to  hinder,  delay,  and  defraud  the  plaintiffs 
out  of  their  just  debt;  and  It  Is  equally  as 
evident  that  the  defendant  Samael  Noe, 
while  acting  as  the  agent  of  said  Letltia 
Noe,  aided  said  Sandy  In  carrying  out  bis 
fraudulent  intent,  and  had  full  notice  there- 
of; and  that  notice  to  him,  under  the  cir^ 
cnmstances,  was  notice  to  the  said  Letltia, 
and  said  sale  and  conveyance  must  be  |ield 
void  as  to  the  plaintiffs'  claim. 

The  appellants  assign,  as  an  additional 
ground  of  error,  that  "the  court  shohid  have 
held  that  the  express  agreement  made  by 
Sandy  at  the  time  of  his  purchase  of  said 
property,  to  give  a  trust  deed  upon  the  same 
to  secure  them,  is  enforceable  in  equity 
asalost  Samuel  and  Letltia  Noe,  they  hav- 
ing had  notice  of  said  agreement  at  the  time 
of  their  purchase."  But  as  I  have  already 
arrived  at  the  conclusion  that  said  convey- 
ance and  sale  of  said  property  was  made 
with  ln«^ent  to  hinder,  delay,  and  defraud  the 
plalntllfs,  and  that  said  Letltia  Noe  had 
notice  of  such  intent  and  said  sale  was  there- 


fore void  as  to  plaintiffs'  claim.  It  is  onnecee- 
sary  to  discuss  or  pass  ui>on  the  other  assign- 
ment of  error  In  this  case.  The  decree  com- 
plained of  Is  reversed,  and  the  cause  re- 
manded, witb  costs  of  appellants. 


CH  w.  Vs.  «R) 

RHEIMS   V.   STANDARD   FIBB   INS.  CO. 

OF  WHEELING. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  15, 1894.) 
iRsvai^OE— AonoN  on  Pouot— UnoBiui,  Plsad* 
IK8B— What  Constitdts  —  CoNDinoRa  o»  Pov 
ICY — Waiver  —  Fkoofs  o»  Loss  —  Ubder  Soa- 
TAisiya  Demurbbb — Settibo  Asms  at  Scbss- 
qcBKT  TiRH— Nrw  Tbiai> 

1.  In  an  action  of  aasnmpsit  against  an  in- 
surance company  to  recover  the  amonnt  of  a 
policy,  where  the  declaration  is  drawn  in  ac- 
cordance with  the  form  prescribed  in  section 
61,  c.  126,  Code,  and  additional  statements  are 
filed,  aa  required  by  sections  92,  63,  and  65  of 
said  chapter,  such  statement*  so  filed  mnst  be 
regarded  as  informal  pleadinga. 

2.  Provisions  in  a  policy  of  insnrance,  pre- 
scribing a  limit  of  time  within  wUch  notice  ot 
loss  is  to  be  given,  will  not  be  constnied  as 
caasea  of  forf^tnre,  where  not  so  ezpready 
Btipnlated  in  the  policy;  and  where  it  is  pro- 
vided that  no  suit  or  action  against  the  company 
for  the  recoveiT  of  any  claim  by  virtoe  of  the 
policy  shall  be  sustainable  nntil  after  foil  com- 
pliance by  the  assured  with  all  the  foregoing  re- 
qnirements,  nor  unless  suit  or  action  be  com- 
menced within  six  months  after  the  date  of  the 
fire,  proota  of  loss  may  be  furnished  in  a  ntr 
sonaole  time  after  the  fire,  and,  if  accepted  and 
retained  by  the  insurer  without  objection,  all 
objection  to  the  form  of  the  proofs  and  the  time 
in  which  th^  are  presented  will  be  considered 
as  wiUved. 

3.  Proofs  of  loss  are  no  part  of  a  contract 
of  fire  insnrance,  nor  do  they  create  the  liabil- 
ity to  pay  a  loss;  they  serve  to  fix  the  time 
when  It  becomes  payable,  and  when  an  actioa 
may  be  commenced  to  enforce  a  liability. 

4.  If  the  evidence  ahows  that  the  prelim- 
inary proofs  required  by  a  policy  of  Insnrance 
have  Men  waived  by  the  company,  the  insured 
is  entitled  to  recover,  thongh  no  such  pioob 
were  in  fact  furnished. 

5.  Where  additional  statements  are  filed  br 
the  plaintiff  in  an  action  upon  an  insnrance  pol- 
icy, which  are  neoessatr  in  order  to  allow  the 
plaintiff  to  show  matenal  facta  therein  stated 
bearing  upon  the  waiver  by  the  defendant  ot 
conditions  contained  in  the  policy,  and  the  court 
erroneondy  sostalns  a  demurrer  to  such  state- 
ments, and  thereby  precludes  the  plaintiff  from 
producing  testimony  upon  said  points,  the  court 
may  at  a  subsequent  term  set  aside  the  order 
sustaining  aaid  demnrrer. 

6.  Where  a  demnrrw  thus  sustained  has 
precluded  the  plaintiff  from  introducing  materi- 
al testimony  upon  the  trial,  and  the  court  hav- 
ing discovered  the  error,  sets  aside  the  verdict 
of  the  jury,  and  awards  a  new  trial  upon  that 
ground,  tbis  is  not  error. 

(Syllabus  by  the  Court) 

Errw  to  drcolt  court,  Ohio  county. 

Action  by  Leon  Rheims  against  the  Stand- 
ard Fire  Insurance  Company  of  Wheeling, 
W.  Ya.,  on  a  fire  insurance  policy.  In  which 
there  was  a  verdict  for  defendant  There 
was  a  judgment  sustaining  plaintiffs  motion 
for  a  new  trial,  and  defendant  brings  error 
Affirmed. 

W.  P.  Hubbard,  for  plaintiff  in  error.    Cald 
well  ft  Caldwell,  for  defendant  In  error. 
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ENGLISH,  J.  Leon  Rhelms  obtained  a 
policy  of  insurance  from  the  Standard  Fire 
Insurance'  Company  of  Wheeling  for  $1,000 
on  certain  merchandise  contained  in  brick 
building  and  on  sidewalks  adjoining,  situate 
Nos.  5,  7,  and  8  Union  Square,  New  York, 
through,  to,  and  fronting  on  Fifteenth  street, 
from  the  llth  day  of  January,  1892,  at  12 
o'clock  noon,  to  the  llth  day  of  January, 
1803,  at  12  o'clock  noon,  subject  to  the  con- 
ditions and  stipulations  of  said  policy.  On 
or  about  the  2l8t  day  of  January,  1S92,  said 
merchandise  was  lost  by  fire  in  the  dty  ot 
New  York,  and  on  the  10th  day  of  June,  1882, 
the  said  Leon  Rhelms  brought  an  action  of 
trespass  on  the  case  in  assumpsit  against 
said  insurance  company  to  recover  the  amount 
of  said  policy.  The  declaration  Is  in  the 
abort  form  prescribed  by  secticm  61,  c.  12S, 
Code,  and  a  copy  of  the  policy  was  filed  wltb 
the  declaration.  One  of  the  conditions  of  the 
policy  was  that  proof  of  loss  should  be  fur- 
nished within  30  days  after  the  fire  occurred, 
and  that  payment  of  the  policy  should  be 
made  60  days  after  compliance  by  the  as- 
sured with  the  conditions  of  the  policy,  and 
that  no  suit  should  be  brought  for  the  same 
until  the  assured  had  compiled  with  the  re- 
quirements of  the  policy.  In  addition  to  the 
statutory  plea,  said  Insurance  company  stat- 
ed, by  way  of  defense,  the  failure  on  the  part 
Of  the  plaintiff  to  comply  with  certain  re- 
quirements of  said  Insurance  policy,  as  fol- 
lows: 

"In  the  Circuit  Court  of  Ohio  County,  W. 
Va.  Leon  Rhelms  va  Standard  Ins.  Co.  of 
Wheeling,  West  Va.  The  defense  In  the 
above  case,  being,  with  other  things,  that 
the  action  cannot  be  maintained  because  of 
the  failure  to  perform  and  comply  with  and 
the  violation  of  certain  clauses,  conditions, 
and  warranties  in  the  policy  sued  on,  the  de- 
fendant here  specifies,  as  the  particular 
clauses,  conditions,  and  warranties  In  respect 
to  which  such  failure  or  violation  is  claimed 
to  have  occmred,  the  following:  Third.  This 
entire  policy  shall  become  void  in  each  of  the 
following  Instances,  viz.:  •  •  •  If,  any 
usage  of  trade  or  manufacture  to  the  con- 
trary notwithstanding,  there  be  kept,  used, 
or  allowed  on  the  above-described  premises 

•  •  •  rubber  cement.'  Defendant  states 
that  rubber  cement  was  kept,  used,  and  al- 
lowed on  the  premises  in  the  policy  describ- 
ed.    'Eighth.    Proceedings  In   case  of   loss: 

•  •  •  And  within  thirty  days  after  the  fire 
the  assured  shall  render  a  particular  and  de- 
tailed statement  of  the  loss  and  claim  in  writ- 
ing, signed  and  sworn  to  by  the  assured, 
setting  forth:  (1)  A  copy  of  the  written  por- 
tions of  this  policy,  with  the  indorsements 
thereon;  (2)  copies  of  the  written  portions 
of  all  other  policies,  whether  valid  or  not, 
attaching  in  whole  or  in  part  to  the  property 
insured  hereunder,  and  of  all  Indorsements 
thereon;  (3)  the  cash  value  at  the  time  of 
the  fire  of  each  item  of  the  property,  and 
the  amount  of  loss  claimed  thereon;   (4)  a 


full  and  spedfle  account  of  the  nature  of  as- 
Bured's  Interest  In  and  title  to  the  property, 
and  that  of  all  others  Interested  therein;  (5) 
all  Incumbrances  or  Hens  upon  the  property, 
or  any  part  thereof;  (6)  the  time,  origin,  and 
circumstances  of  the  fire;  (7)  any  change  In 
the  title,  use,  occupancy,  location,  possession, 
or  exposure  of  said  property  since  the  pol- 
icy was  issued;  (8)  by  whom  and  for  what 
purpose  any  parts  thereof  were  occupied  at 
the  time  of  the  fire;  (9^  the  amount  claimed 
of  this  company.  And  shall  also  furnish  a 
certificate  of  the  magistrate  or  notary  public 
(not  Interested  In  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  assured,  nor  a 
sufferer  by  the  fire)  living  nearest  the  place 
of  the  fire,  stating  that  he  has  examined  the 
circumstances,  and  believes  the  assured  has 
honestly  sustained  loss  to  amount  claimed. 
•  •  •  Ninth.  No  suit  or  action  against  the 
company  for  the  recovery  of  any  claim,  by 
virtue  of  this  policy,  shall  be  sustainable  In 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  assured  with  all  the  fore- 
going requirements.'  W.  P.  Hubbard,  At- 
torney for  Defendants. 

"State  of  West  Vh-glnia,  Ohio  Co.,  to  wit: 
Personally  appeared  before  me  John  W. 
Mitchell,  clerk  of  the  circuit  court  of  said 
county.  In  my  office,  B.  B.  Bowie,  who,  being 
duly  sworn,  says  on  bis  oath  that  be  is  sec- 
retary of  the  defendant,  the  Standard  Fire 
In&  Co.  of  Wheeling,  and  that  he  believes 
that  the  matter  of  defense  above  stated  by 
the  said  company  will  be  supported  by  evi- 
dence at  the  trial  of  the  above-entitled  ac- 
tion.    E.  B.  Bowie. 

"Taken,  sworn  to,  and  subscribed  by  the 
said  E.  B.  Bowie  before  me  in  my  said 
office  tills  13th  day  of  Sept,  1892.  John  W. 
Mitchell,  Clerk  of  the  Circuit  Court" 

On  the  8th  day  of  October,  1892,  on  mo- 
tion of  the  plaintiff,  the  defendant  was  re- 
quired to  file  an  additional  statement,  which 
was  done,  and  which  additional  statement 
reads  as  follows:  "Leon  Rhelms  vs.  Stand- 
ard Fire  Insurance  Company.  In  Assump- 
sit The  defendant,  to  comply  with  the  or- 
der of  the  court  made  herein  on  the  8th  day 
of  October,  1892,  says  that  it  expects  to 
prove  at  the  trial  of  this  action  that  the  as- 
sured did  not  within  thirty  days  after  the 
fire  render  any  statement  In  writing  of  Its 
loss  and  claim,  signed  and  sworn  to  by  the 
assured.  The  assured  never  furnished  a 
certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  assured,  nor  a 
sufferer  by  the  fire)  living  nearest  the  place 
of  the  fire,  stating  that  be  had  examined 
the  circumstances,  and  believed  that  the  as- 
sured had  honestly  sustained  loss  to  the 
amount  claimed," — which  additional  state- 
ment was  sworn  to  by  B.  B.  Bowie,  secre- 
tary of  said  company;  and  on  the  21st  duy 
of  November,  1892,  the  plaintiff  tendered  a 
demurrer  to  the  plea  of  defendant  with  the 
original  statement  of  defense,  and  said  addi- 
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tlonal  statement,  filed  in  aid  of  said  plea,  and 
also  a  demurrer  to  said  statements,  and 
each  of  tbem,  on  the  ground  that  they  did 
not  nor  did  either  of  tbem  set  fortli  any 
defense  sufficient  In  law  to  said  action;  and 
on  the  28th  day  of  Jannary,  1893,  the  de- 
fendant baring  Joined  in  said  demurrer,  the 
same  were  overruled  as  to  the  defendant's 
plea,  with  so  much  of  the  statement  filed  by 
defendant  in  aid  of  It  as  relates  to  the  proof 
of  loss  not  being  furnished  within  SO  days 
after  the  fire:  and  also  overruled  the  demur- 
rer of  the  plaintiff  to  the  defendant's  plea, 
with  so  much  of  the  statements  filed  by  the 
defendant  in  aid  of  it  as  relates  to  a  cer- 
tificate of  a  magistrate  or  notary  public  not 
being  filed;  and  also  overruled  the  demurrer 
of  the  plaintiff  to  the  defendant's  plea,  with 
■0  much  of  the  statements  filed  by  the  de- 
fendant in  aid  of  it  as  relates  to  the  rubber 
cement  being  kept,  used,  and  allowed. 

The  plaintiff  thereupon  filed  the  following 
statement:  "Leon  Rheims  t.  The  Standard 
Fire  Ins.  Co.  of  Wheeling.  In  Assumpsit 
The  plaintiff,  Leon  Rheims,  files  the  follow- 
ing statement  In  writing  of  matters  upon 
which  he  intends  to  rely  In  waiver,  eetoppel, 
and  In  confession  and  avoidance  of  the  mat- 
ters as  to  furnishing  proofs  of  loss,  and  the 
certificate  of  a  magistrate  or  notary  public, 
stated  by  the  defendant  In  its  statements 
heretofore  filed;  that  Is  to  say:  (1)  That 
the  policy  sued  upon  does  not  expressly  make 
the  failure  to  furnish  the  defendant  the 
proofs  of  loss  within  thirty  days  after  the 
flr«  a  cause  of  forfeiture  of  the  i>olIcy  and  of 
the  claim  of  the  plaintiff.  (2)  That  the  pol- 
icy sued  npon  does  not  expressly  make  the 
failure  to  furnish  the  defendant  the  certifi- 
cate of  the  magistrate  or  notary  public  a 
cause  of  forfeiture  of  the  policy  and  of  the 
dalm  of  the  plaintiff.  (3)  That  It  was  pro- 
vided in  the  policy  sued  upon  as  follows: 
It  is  hereby  understood  and  agreed  that.  In 
case  of  loss  or  damage  by  fire  to  the  property 
covered  by  this  policy,  this  company  agrees 
to  abide  by  the  adjustment  made  and  accept- 
ed by  the  companies  Interested  belonging  to 
the  New  York  Board  of  Fire  Underwriters'; 
that  the  companies  Interested  belonging  to 
the  New  York  Board  of  Fire  Underwriters 
began  such  adjustment  at  once  after  the  fire 
took  place,  on  the  21st  day  of  January,  1892, 
and  such  adjustmentwas  proceeded  with  with 
all  reasonable  diligence  until  completed,  but 
was  not  completed  within  thirty  days  after  the 
fire;  that  as  soon  as  it  was  completed  it  was 
accepted  by  the  companies  Interested  belong- 
ing to  the  New  York  Board  of  Fire  Undei^ 
writers;  proofs  of  loss  were  prepared  In  ac- 
cordance with  said  adjustment,  and  mailed 
from  Jersey  City,  N.  J.,  to  the  defendant, 
to  wit,  on  the  9th  day  of  March,  A.  D.  1892, 
and  received  within  three  days  by  thfe  de- 
fendant by  mall,  in  due  course,  at  Wheeling, 
West  Va.,  to  wit,  on  the  12th  day  of  March, 
A.  D.  1892.  (a)  That  It  was  impossible  to 
fnralsh  the  defendant  with  proofs  of  loss,  as 


per  that  adjustment,  until  It  was  completed 
as  aforesaid,  and  that  such  proofs  of  loss 
were  fumlabed  to  the  defendant  as  aforesaid 
as  soon  as  the  said  adjustment  was  made, 
completed,  and  accepted  as  above  set  forth, 
(b)  That  the  agreement  In  the  policy  to  abide 
by  the  adjustment  so  made  and  accepted  was 
a  waiver  of  the  furnishing  of  proofs  of  loss 
by  the  plaintiff  to  the  defendant  (c)  That 
no  objections  to  the  proofs  of  loss  hare  ever 
been  made  by  the  defendant  to  the  plaintiff, 
and  defendant  has  retained  said  proofs  of 
loss  ever  since  they  were  received  by  It  as 
aforesaid,  (d)  That  the  said  adjtistment 
could  not  be  and  was  not  completed  with  rea- 
sonable diligence,  and  accepted  by  the  com- 
panies Interested  belonging  to  the  New  York 
Board  of  Fire  Underwriters,  within  thirty 
day  after  the  fire,  and  that  the  agreement 
in  the  policy  sued  on,  that  the  defendant 
would  abide  by  the  adjustment  so  made  and 
accepted,  was  a  waiver,  under  the  circum- 
stances, of  the  provision  that  the  proofs  of 
loss  should  be  furnished  to  the  defendant 
within  thirty  days  after  the  fire.  (4)  That 
the  plaintiff  did  not  unreasonably  delay  fur- 
nishing such  proofs  of  loss,  but  furnished 
them  to  the  defendant  as  aforesaid,  and 
that  the  defendant  has  In  no  way  been  preju- 
diced by  the  delay  of  furnishing  tUe  same 
after  the  said  thirty  days  as  aforesaid.  (5) 
That  the  agreement  of  the  defendant  In  the 
policy  sued  on,  to  abide  by  the  adjustmoit 
made  and  accepted  by  the  companies  Inter- 
ested, belonging  to  the  New  York  Board  of 
Fire  Underwriters,  was  a  waiver  by  the  de- 
fendant of  the  furnishing  of  the  said  certifi- 
cate of  a  magistrate  or  a  notary  public.  (8) 
That  the  plaintiff,  by  his  agen^  on  or  about 
March  9,  1892,  notified  the  defendant  as  fol- 
lows: The  settlement  pax>er8  are  on  file 
with  the  Home  Insurance  Company  of  New 
York,  and  If  you  desire  any  further  Informa- 
tion will  you  kindly  address  them,  6t  If  you 
will  advise  us  we  will  obtain  It  for  you.' 
(e)  No  such  request  was  afterward^  made, 
nor  has  any  such  request  or  notice  or  In- 
formation at  any  time  since  said  fire  been 
given  by  the  defendant  to  the  plaintiff  that 
such  certificate  was  required,  or  that  the 
proofs  of  loss  were  Imperfect  defective,  or 
deficient  because  such  a  certificate  was  not 
furnished  or  Included  in  them;  and,  as  to 
all  other  allegations  contained  In  the  state- 
ments heretofore  filed  by  the  defendant  the 
plaintiff  denies  th«m  to  be  true.  Leon 
Rheims,"— which  statement  was  also  verified 
by  affidavit 

To  this  statement  the  defendant  demoired, 
which  demurrer  was  sustained  as  to  itortions 
of  said  statement  and  overruled  as  to  the 
residue;  the  court  holding  that  the  policy  did 
not  expressly  make  the  failure  to  furnish  tbe 
proofs  of  loss  within  30  days,  or  to  furnish 
the  certificate  of  the  magistrate,  a  cause  of 
forfeiture  of  the  policy,  and  that  by  the  policy 
the  defendant  agreed  to  abide  by  the  adjust- 
ment of  companies  interested  belonging  to  the 
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New  York  Board  of  Plre  Underwriters;  that 
such  companies  began  an  adjustment  at  once 
after  the  fire,  and  proceeded  with  diligence, 
but  did  not  complete  it  within  30  days;  thai 
when  completed  It  was  accepted  by  the  com- 
panies belonging  to  that  board,  and  proofs  of 
loss  were  prepared  and  mailed  March  Otb; 
that  plaintiff  did  not  unreasonably  delay  fur- 
nishing said  proofs,  and  the  defendant  bad 
not  been  prejudiced  by  the  fact  that  they 
were  furnished  after  30  days.  The  plaintiff 
tendered  an  amended  statement,  which  was 
objected  to  by  the  defendant,  and  the  objec- 
tion sustained  by  the  court,  and  by  consent 
said  amended  statement  was  made  a  part  of 
the  record,  to  be  considered  as  if  Incorporated 
In  a  blU  of  exceptions,  which  amended  state- 
ment detailed  additional  circumstances  con- 
nected with  the  transaction  accounting  for 
the  delay  In  furnishing  proofs  of  loss,  and 
assigned  additional  facts  in  support  of  hts 
original  statement,  which  on  account  of  Its 
length  is  not  here  Inserted.  On  the  19th  day 
of  December,  1898,  the  case  was  submitted  to 
a  jury,  who  found  a  verdict  for  the  defendant, 
the  plaintiff's  evidence  having  been  excluded 
from  the  jury.  The  plaintiff  moved  to  set 
aside  the  verdict,  and  award  him  a  new  trial, 
and  on  the  24th  day  of  March,  1804,  this 
motion  was  sustained,  and  the  defendant  ex- 
cepted, and  applied  for  and  obtained  this  writ 
of  error. 

The  first  question  to  which  our  attention  Is 
directed  by  the  petition  of  the  plaintiff  in 
error  is  as  to  whether  the  statements  provided 
for  by  sections  62,  63,  and  65  of  chapter  125 
are  pleadings  or  mere  notices.  Now,  the 
nature  and  object  of  these  statements  are 
clearly  indicated  by  the  statute  itself.  Section 
62  provides  that,  "If  good  cause  therefor  be 
shown  or  appear,  the  court  or  judge  in  vaca^ 
tion  may  order  the  plaintiff  to  file  a  more  pai^ 
tlcular  statement  in  any  respect  of  the  nature 
of  his  claim,  or  the  facts  expected  to  be  proved 
at  the  trial  and  may  stay  the  action  until  a 
reasonable  time  after  such  order  is  complied 
with,"  etc.;  and  the  sixty-third  section  pro- 
vides that  "In  like  manner  if  good  cause 
therefor  appear,  and  there  be  no  unreason- 
able delay  on  the  part  of  the  plaintiff  In 
applying  for  snch  order,  the  court  or  judge  in 
vacation  may  order  the  defendant  to  flie  a 
more  particular  statemoit  in  any  respect  of 
the  nature  of  his  defense  or  the  facts  ex- 
pected to  be  proved  at  the  trial,"  etc.,  both  of 
which  statements  are  required  to  be  verified 
by  afiQdavit  that  the  same  will  be  supported 
by  evidence  at  the  trial.  Section  64  gives  the 
form  of  the  plea,  and  farther  provides  that 
"if  in  any  action  on  a  policy  of  insurance 
the  defense  be  that  the  action  cannot  be  main- 
tained because  of  the  failure  to  perform  or 
comply  with  or  violation  of  any  clause,  condi- 
tion or  warranty  In,  upon  or  annexed  to  the 
policy  or  contained  in  or  upon  any  paper 
which  is  made  by  reference  a  part  of  the 
policy  the  defendant  must  file  a  statement  in 
writing,   specifying  by  reference  thereto  or 
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otherwise  the  particular  clause,  condition  or 
warranty  in  respect  to  which  such  fallnre  or 
violation  is  claimed  to  have  occurred,  which 
statement  is  required  to  .he  verified,"  etc. 
Section  6S  provides  that  upon  the  plea  men> 
tioned  in  section  64  the  plaintiff  may  Join 
issue  without  other  pleading.  But,  if  the 
plaintiff  Intends  to  rdy  upon  any  matter  in 
waiver,  estoppel,  or  In  confession  and  avoid- 
ance of  any  matter  wlilch  may  have  Iwen 
stated  by  the  defendant  as  aforesaid,  the 
plaintiff  must  file  a  statement  in  writing, 
specifying  In  general  terms  the  matter  on 
wlilch  be  intends  to  rely,  and  soch  statement 
must  be  verified,  etc.;  and  the  affidavit  must 
state  that  he  believes  that  the  matter  of  reply 
therein  stated  will  be  supported  by  evidence 
at  the  trlaL  Section  66  provides  that  "if 
either  party  to  such  action  fail  to  file  any 
statement  required  of  him  by  the  four  |Hre- 
ceding  sections  of  said  chapter  or  by  the  other 
party  pursuant  to  any  of  the  provisions  of 
the  said  sections  or  tf  the  statements  be  ad- 
judged insufficient  in  whole  or  in  part,  the 
court  as  justice  may  require  may  grant  further 
time  for  filing  the  same,  or  permit  the  state- 
ment filed  to  be  amended,  or  may  at  the  trial 
exclude  the  evidence  offered  by  the  party  In 
default  as  to  any  matter  which  he  has  so 
failed  to  state  or  has  insufficientty  stated. 
But  no  statement  which  in  the  particulars 
requh^d  by  or  under  the  said  sections  to  be 
stated  or  referred  to  therein  is  sufficient  to 
notify  the  adverse  party  In  effect  of  the  nature 
of  the  claim  or  defense  Intended  to  be  set  up 
against  him  shall  be  adjudged  insufficient." 
It  is  apparent,  from  the  language  of  the 
statute,  that  these  statements  were  authorized 
and  intended  to  be  in  aid  of  the  pleadings. 
A  short  form  for  a  declaration  upon  an  insur- 
ance policy  Is  prescribed  In  section  61,  which 
is  a  departure  from  the  common-law  pleading 
in  declaring  upon  insurance  policies,  having 
for  Its  object  brevity  and  simplification,  and. 
Instead  of  effecting  that  object,  it  necessitates 
the  enactment  of  the  following  sections,  whidi 
allow  the  court  or  judge  in  vacation,  for  good 
cause,  to  require  additional  statements  as  to 
the  notice,  nature  of  the  plaintiff's  claim,  or 
the  nature  of  the  facts  expected  to  be  proved; 
and  for  like  cause  the  court  or  judge  in  yac&- 
tion  may  order  the  defendant  to  file  a  more 
particular  statement  of  the  nature  of  his  de- 
fense, or  of  the  facts  expected  to  be  proved; 
and,  if  the  plaintiff  intends  to  rdy  upon  any 
matter  in  waiver,  estoppel,  or  in  comtession 
or  avoidance  of  any  matter  which  may  have 
been  stated  by  the  defendant  as  aforesaid, 
the  plaintiff  must  file  a  statement  in  writing, 
Bi>ectfylng  In  general  terms  the  matter  on 
which  he  intends  to  rely;  and  this  is  re- 
quired although  he  may  have  joined  issue 
on  the  plea  prescribed  in  the  sixty-fourth  sec- 
tion, "that  he  is  not  liable  to  the  plaintiff  as 
in  said  declaration  is  alleged."  These  state- 
ments must,  then,  be  considered  as  in  aid  of 
the  pleadings,  and  the  fact  that  section  65 
provides  that,  if  the  plaintiff  intends  to  rely 


Digitized  by 


Google 


674 


80UTHBA.STERN  REPORTER,  YdL  20. 


(W.  Va. 


upon  any  matter  In  waiver,  estoppel,  or  In 
confession  and  avoidance  of  any  matter  which 
may  have  been  stated  by  the  defendant  aa 
aforesaid,  he  must,  file  a  statement  in  writing, 
specifying  in  general  terms  the  matt»  oa 
which  he  intends  to  rely,  clearly  indicates  that 
these  statements  must  be  regarded  as  in- 
formal pleadings;  and  that  the  object  la  to 
avoid  technicality  Is  clearly  apparent  from 
the  language  of  the  last  clause  of  section  60, 
which  provides  that  "no  statement  which  in 
the  particulars  required  by  or  under  the  said 
sections  to  be  stated  or  referred  to  therein,  is 
snfSlcient  to  notify  the  adverse  parly  in  effect 
of  the  nature  of  the  claim  or  defense  intended 
to  be  set  up  against  him,  shall  be  adjudged 
insufflcient" 

The  next  question  for  consideration  is 
whetho:,  under  the  provisions  of  the  policy 
sued  on,  it  is  essential  to  the  plaintiff's  right 
ot  recovery  that  he  render  proofs  of  loss 
within  80  days  after  the  fire.  It  is  true  that 
one  of  the  conditions  of  the  policy  sued  upon 
is  that  within  30  days  after  the  fire  the  as- 
sured shall  render  a  particular  and  detailed 
statement  of  the  loss  and  claim  In  writing, 
signed  and  sworn  to  by  the  assured,  setting 
forth  certain  matters  therein  stated,  and, 
among  other  things,  the  amount  claimed  of 
the  company;  and  shall  also  fumiah  a  cer- 
tificate ot  the  magistrate  or  notary  public 
(not  Interested  in  the  claim  as  a  creditor 
nor  related  to  the  assured  nor  a  sufferer  by 
the  fire)  living  nearest  the  place  of  the  fire, 
stating  that  he  has  examined  the  drcum- 
Btances,  and  believes  the  assured  has  honest- 
ly sustained  loss  to  the  amount  claimed; 
and  another  condition  of  said  policy  pro- 
vided that  "no  salt  or  action  against  said 
company,  tot  the  recovery  of  any  claim  by 
virtue  of  said  policy,  should  be  sustainable 
in  any  court  of  law  or  equity,  until  after  full 
compliance  by  the  assured  with  all  the  fore- 
going requirements,  nor  unless  such  suit  or 
action  shall  be  commenced  within  six  months 
next  after  the  date  of  the  fire,"  etc.  Was 
the  fact  that  the  proofs  of  loss  were  not  fur- 
nished by  the  plaintiff  within  SO  days  after 
the  fire  occurred  a  bar  to  the  recovery  in 
this  case,  and  was  the  want  of  the  certifi- 
cate of  the  nearest  magistrate  waived  or  cor- 
ed by  the  action  of  the  defendant  In  receiv- 
ing and  retaining  the  proofs  of  loss  without 
calling  the  attention  of  the  plaintiff  to  the  de- 
fect and  was  it  a  waiver  of  its  right  to  object 
to  said  proof  of  loss  on  that  ground?  This 
question  was  before  the  supreme  court  of 
Wisconsin  in  the  case  of  Yangindertaelen 
V.  Insurance  Ck>.,  82  WU.  112.  61  N.  W.  1122. 
In  that  case  the  policy  provided  that  notice 
of  the  loss  should  be  given  within  6  days,  and 
that  proofs  of  loss  should  be  furnished  with- 
in 80  days  thereafter,  and  that  the  loss 
should  be  paid  60  days  after  the  proofs  were 
received  at  the  company's  office.  It  was 
h^d  that,  in  the  absence  of  a  provision  to 
that  effect,  a  failure  to  furnish  the  proofs 
of  loss  within  the  time  prescribed  did  not 


operate  as  a  fcMfeiture  of  the  policy,  bat 
merely  postponed  the  maturity  of  the  dalm, 
and  that  the  reception  and  retention  of  the 
proofs  of  loss  by  the  comiwny  without  ob- 
jection waa  a  waiver  of  defects  therein.  l%e 
court  In  Its  oplnlcm  In  that  case,  among  oth- 
er things,  says:  "The  policy  required  the 
plaintiff  to  render  partlcolar  verified  proofs 
of  loss  within  thirty  days  after  snch  notice 
of  loss,— that  is  to  say,  within  86  days  after 
the  fire,— but  the  policy  nowho^  malcea  the 
failure  to  render  such  proofs  within  the  time 
named  operate  aa  a  forfeitore  of  the  policy. 
To  prevent  snch  forfeitures,  courts  are  bound 
to  construe  such  contracts  as  strongly  against 
the  insurer,  and  as  favorably  toe  the  imnov 
ed,  as  their  terms  will  reasonably  permit"; 
citing  Elrcher  v.  Insurance  Co.,  74  Wis.  473, 
43  N.  W.  487.  "The  most  that  the  policy 
did  do  in  the  regard  mentioned  was  to  pro- 
vide that  the  loss  should  not  be  payable  on- 
til  60  days  after  such  proofs  had  been  recdv- 
ed  at  the  Chicago  office  of  tbe  defendant. 
The  delay  in  furnishing  the  proofs  at  that 
office  until  December  11,  1890,  tbereton, 
merely  operated  to  postpone  the  maturity  (tf 
the  claim  until  60  days  thereafter."  A 
clause  in  a  policy  of  insurance  identical  with 
the  one  under  consideration  was  construed 
by  the  supreme  court  of  Michigan  in  the  caae 
of  Steele  v.  Iitaurance  Co.,  93  Mich.  81,  B3 
N.  W.  614,  in  which  case  it  was  held  that 
time  is  not  of  the  essence  of  the  provision  of 
the  Michigan  standard  fire  Insurance  pcU- 
cy,  requiring  proofs  of  loss  to  be  rendered 
within  60  days  after  the  fire;  and  the  far- 
ther provision,  that  no  suit  can  be  teought  on 
the  policy  "until  after  full  compliance  by 
the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve 
mcmths  after  the  fire,"  retera  to  the  require- 
ments as  to  notice,  proofs,  and  adjustment 
of  the  loss,  and  its  intent  is  to  provide  that 
no  suit  can  be  maintained  unless  commenced 
within  one  year  after  the  fire,  and  in  no 
event  until  after  compliance  with  such  re- 
qulrementB  (under  the  policy  we  are  con- 
sidering, within  six  months).  Again,  in  the 
case  of  Tubbs  v.  Insurance  Co.,  84  Mich.  647, 
48  N.  W.  296,  it  was  held  that  "failure  to 
make  proofs  of  loss  within  thirty  days,  aa 
provided  for  in  an  insurance  policy,  wUl 
only  operate  to  pos^ne  the  right  of  action 
of  the  assured  imtil  the  proofs  are  supplied, 
where  there  is  no  limitation  in  the  policy  aa 
to  the  time  within  which  suit  must  be 
brought,  nor  provision  for  forfeiture  In  case 
proofs  are  not  made  'wlthln  the  30  days." 
Bo,  also,  in  the  case  of  Association  v.  E^vans, 
102  Pa.  St  281,  it  was  held  that  "provisions 
in  a  policy  of  insurance  prescribing  a  limit 
of  time  within  which  notice  of  loss  Is  to 
be  given,  etc,  will  not  be  construed  as  causes 
of  forfeiture,  where  not  so  exiH«ssly  stipu- 
lated in  the  policy";  and  that  "where  a  poli- 
cy provided  that  notice  of  loss  should  be  giv- 
en within  24  hours  after  it  occurred,  but  pro- 
vided no  penalty  or  forfeiture  for  failure  to 
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give  sucb  notice,  held,  that  the  Indured  might 
recover  If  he  gave  notice  of  loss  within  a 
reasonable  time  after  he  knew  it"     In  the 
caae  of  McMaster  t.  Insurance  Co.,  55  N.  T. 
222,  the  court  held,  as  we  think  rightly,  that 
"proofs  of  loss  are  no  part  of  a  contract  of 
fire  Insurance,  nor  do  they  create  the  liabili- 
ty to  pay  a  loss;   they  serre  to  fix  the  time 
when  It  becomes  payable,  and  when  an  ac- 
tion may  be  commenced  to  enforce  a  liabili- 
ty";  that,  "for  the  purpose  of  upholding  a 
contract  of  Insurance,  its  provisions  will  be 
construed  strictly  against  an  underwriter"; 
and  the  supreme  court  of  Illinois,  In  the  case 
of  Insurance  Ck>.  v.  Scammon,  100  111.  645, 
held  that  a  clause  In  a  policy  of  Insurance, 
that  "In  case  of  loss  the  Insured  shall  give 
Immediate    notice    thereof    in    writing,  and 
shall  render  to  the  company  a  particular  ac- 
count of  said  loss  In  writing,  under  oath,  eta, 
where  It  is  further  provided  that  until  such 
proofs  and  certificates  are  produced,  and  ex- 
amination and  appraisal  permitted,  the  loss 
shall  not  be  deemed  proved  or  payable,  does 
not  require  that  proof  of  the  loss  shall  be 
furnished  immediately,  as  in  the  case  of  no- 
tice of  loss.     But  the  loss  not  being  paya- 
ble nnOl  sixty  days  after  furnishing  proof 
thereof,  and  the  Insin-ed  being  limited  by  the 
terms  of  the  policy  to  one  year  after  the  loss 
in  which  to  sue,  the  Insured  Is  required  to 
furnish  the  proofs  within  ten  months  from 
the  loss."     So,  also,  in  the  case  of  Insurance 
Co.  V.  Mattlngly,  77  Tex.  162,  13  S.  W.  1016, 
it  was  held  that  proof  of  loss  by  the  Insured 
is  only  serviceable  as  a  basis  for  an  amica- 
ble adjustment;   such  proof  is  useless  when 
the  insurer  denies  all  liability  under  the  pol- 
icy.    Proof  of  loss  was  furnished  the  Insur- 
er.    An  officer  of  the  Insurance  company  re- 
plied that  It  was  unsatisfactory,  and  denied 
liability  upon  the  policy.     Held,  whether  the 
letter  denying  liability  was  a  waiver  of  fur- 
ther proof  of  loss  was  a  matter  of  law,  and 
not  of  fact,  and  that  a  refusal  to  pay  was 
a  waiver  of  farther  proof  of  loss  by  the  in- 
surance company.     And  in  the  case  of  Insur- 
ance Co.  V.  Sheets,  26  Grat.  854,  It  was  held 
that.  If  the  evidence  shows  that  the  prelim- 
inary proofs  required  by  a  policy  of  insur- 
ance have  been  waived  by  the  company,  the 
Insured  is  entitled  to  recover,  though  no  such 
proofs  were  in  fact  taken.     This  we  regard 
as  a  correct  statement  of  the  law.     The  court 
of  appeals  of  Kentucky  held,  in  the  case  of 
Insurance  Co.  v.  Downs,  90  Ky.  236,  IS  S. 
W.  882,  that  "where  a  policy  of  fire  Insur- 
ance prescribes  the  various  acts  or  causes 
which  shall  work  a  forfeiture  of  the  policy, 
and  omits  to  provide  that  the  failure  to  fur- 
nish proofs  of  loss  within  the  time  required  by 
the  policy  shall  operate  as  a  forfeiture,  and 
provides  that  no  suit  can  be  maintained  on 
the  policy  unless  brought  within  six  months 
after  the  fire,  with  a  proviso  that  no  action 
shall  be  commenced  until  the  conditions  of 
the  contract  have  been  complied  with,  the 
failure  to  furnish  proofs  of  loss  within  thirty 


days,  the  time  fixed  by  the  policy,  does  not 
prevent  a  recovery.  It  Is  sufficient  If  proofs 
of  loss  are  furnished  before  suit  is  brought." 
See,  also,  Insurance  Co.  v.  Meyer,  39  N.  J. 
Law,  482,  where  it  is  held  that  "delay  In 
objecting  to  formal  defects  in  the  preliminary 
proofs,  under  the  conditions  of  a  policy  of 
Insurance,  which  might  be  obviated  in  time  to 
preserve  the  right  of  action  If  made  prompt- 
ly, is  evidence  of  a  waiver  of  such  defects." 
Upon  the  question  of  waiver,  Wood  on  Fire 
Insurance,  at  page  832,  {  496,  says:  "When 
the  Insurer,  knowing  the  facts,  does  that 
which  Is  inconsistent  with  its  Intention  to  In- 
sist upon  a  strict  compliance  with  the  condi- 
tions precedent  of  the  contract,  It  is  treated 
as  having  waived  their  performance,  and  the 
assured  may  recover  without  proving  per- 
formance. •  •  •  So,  too,  the  production 
of  proofs  of  loss,  or  defects  therein,  may  be 
waived,  and  such  waiver  may  be  Implied 
from  what  Is  said  or  done  by  the  Insurer,"— 
citing  Insurance  Co.  v.  Dunmore,  75  111.  14, 
in  which  the  court  held  that  where  formal 
proofs  of  loss  are  made  and  tendered  to  the 
agent  of  the  company  insuring,  and  refused 
on  the  alleged  ground  that  the  company  is 
not  liable  for  the  loss,  this  will  estop  the 
company  from  making  any  formal  objec- 
tions tp  the  proofs  when  sued  on  Its  policy  for 
the  loss."  Also  Patterson  v.  Insurance  Co., 
64  Me.  500,  where  It  was  held  that  "failure 
to  notify  the  assured  that  the  proofs  of  loss 
furnished  by  him  to  the  company  are  insuffi- 
cient will  be  deemed  a  waiver  of  defects, 
and  the  objection  cannot  be  made  at  the 
trial."  The  foregoing  authorities,  and  the 
weight  of  others  we  have  had  an  opportuni- 
ty of  examining,  have  a  strong  tendency  to 
show  that  the  condition  In  a  policy  requir- 
ing proofs  of  loss  to  be  furnished  in  a  speci- 
fied time  is  to  be  construed  liberally,  and  the 
insurer  cannot  defeat  the  i>ollcy  on  that 
ground,  where  strict  compliance  has  been  ex- 
cused or  waived  by  the  acts  or  conduct  of  the 
agents  of  the  Insurance  company.  The 
courts  should  not,  on  slight  technical 
grounds,  allow  an  insurance  company  to 
avoid  its  policy;  for  while  It  la  true  that 
such  companies,  so  long  as  they  comply  In 
good  faith  with  their  engagements,  give  con- 
fidence to  those  having  capital  to  invest,  and 
are  of  great  assistance  In  promoting  the  ad- 
vancement of  commerce,  yet  all  must  agree 
that  a  loss  of  confidence  In  these  Institutions 
should  be  regarded  as  a  public  calamity. 
Now,  when  we  apply  the  principles  assert- 
ed in  the  foregoing  authorities  to  the  circum- 
stances disclosed  in  this  case,  we  find  that  the 
policy  on  Its  face  contained  the  following 
stipulation:  "It  Is  hereby  understood  and 
agreed  that  In  case  of  loss  or  damage  by  fire 
to  the  property  covered  by  this  policy,  this 
company  agrees  to  abide  by  the  adjustment 
made  and  accepted  by  the  companies  interest- 
ed belonging  to  the  New  York  Board  of  Fire 
Underwriters";  that  an  adjustment  was  made, 
requiring  considerable  delay,  which  was  sat- 
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ls(actoi7  to  said  companies,  and  of  them  all, 
In  pursnance  of  said  adjostment,  as  appears 
by  the  testimony  of  W.  K.  Underbill,  tbe  de- 
fendant alone  refused  to  pay.  The  defendant 
had  prompt  notice  of  the  loss,  and  In  tbe 
same  lettw  the  defendant  was  informed  that 
tbe  loss  was  being  adjusted  with  tbe  New 
Tork  companies  interested,  and  as  soon  as  tbe 
adjustment  was  made  proofs  of  the  loss  would 
be  f<»rwarded.  To  this  letter  no  reply  was  re- 
ceived. When  the  proofs  of  loss  were  sent  to 
defendant,  on  tbe  9tb  day  of  March,  defend- 
ant was  notified  that  the  settlement  papers 
were  filed  with  tbe  Home  Insurance  Compa- 
ny of  New  York,  and  an  ofFer  was  made  to 
fnmish  any  desired  information.  On  May 
18th  tbe  plalntifTs  agent  wrote  to  defendant, 
expressing  surprise  that  the  draft  for  the 
amount  of  tbe  policy  was  returned  not  paid. 
On  May  2l8t  defendant,  through  its  agent,  tel- 
egraphed to  plaintiff's  agents  at  New  York, 
"Finance  committee  will  act  on  it  next  week." 
After  several  letters  had  been  sent  to  the  de- 
fendant, and  inetTectnal  efforts  made  to  get  a 
response,  on  tbe  1st  day  of  June,  1892,  plain- 
tiff drew  <Hi  tbe  defendant  at  Wheeling  a 
sight  draft  for  $1,000,  which  was  duly  pre- 
sented, but  defendant  paid  no  attention  to 
same,  except  to  say  to  the  bank  messenger, 
"Not  correct"  This  was  long  after  the  proofs 
of  loss  had  been  received  by  tbe  defendant 
without  a  word  of  objection,  and  without  des- 
ignating a  single  defect  therein.  The  object 
of  the  proof  of  loss  ordinarily  is  to  enable  tbe 
defendant  to  make  a  proper  adjustment  of  the 
loss.  In  this  instance,  however,  it  bad  agreed 
to  abide  by  the  adjustment  of  said  New  York 
companies,  and  the  proof  of  loss,  however 
formal  in  all  respects,  could  have  been  of  no 
service  to  tbe  defendant,  when  the  further 
fact  is  considered  that  tbe  proofs  of  loss  were 
received  by  the  defendant  without  exception, 
and  when,  long  after  they  were  so  received, 
and  the  defendant  was  urged  to  pay  tbe 
amount  of  the  policy  as  tbe  other  companies 
interested  bad  done,  without  even  then  rais- 
ing any  objectimi  to  tbe  proofs  of  loss  ten- 
dered, it  simply  Informed  the  plaintiff  "that 
the  finance  oonmiittee  would  act  on  it  next 
week,"  and  refused  subsequently  to  pay  tbe 
plaintiff's  draft  for  tbe  amount,  merely  an- 
swering, "Not  correct"  These  facts  were  set 
up  by  the  plaintiff  in  his  additional  state- 
ments, but  the  defendant  demurred  to  them, 
and  tbe  demurrer  was  sustained.  By  sustain- 
ing the  demurrer  to  these  statements,  the  cir- 
cuit court  precluded  tbe  plaintiff  from  intro- 
ducing his  testimony  tending  to  show  a  waiv- 
er on  the  part  of  tbe  defendant  of  a  strict 
compliance  on  the  part  of  the  plaintiff  with 
the  conditions  of  said  policy  as  to  furnishing 
proofs  of  loss,  either  as  to  the  time  or  manner 
in  which  they  were  furnished,  or  tbe  conduct 
of  the  defendant  after  they  were  received; 
and  my  conclusion  is  that  the  court  commit- 
ted no  error  in  setting  the  verdict  of  the  Jury 
aside,  and  awarding  tbe  plaintiff  a  new  trial. 
It  is  also  assigned  as  error,  and  contended 


in  argumoit,  that  the  court  had  no  right  at 
a  subsequent  term  to  set  aside  its  order  gus- 
tainlng  a  demurrer.  This  order,  however, 
was  not  a  demurrer  to  the  entire  declaratton, 
which,  if  sustained,  might  determine  tbe 
plaintiffs  right  to  recover.  It  was  a  demnr- 
rer  to  a  statement  in  aid  of  tbe  dedaratioii, 
and  the  ruling  upon  it  could  only  be  regarded 
as  an  interlocntoiy  order,  and  Black  on  Judg- 
ments (volume  2,  S  609)  says:  "It  la  well  set- 
tled that  the  doctrine  of  res  Judicata  cqtpllei 
only  to  final  Judgments,  not  to  interlocutory 
Judgments  or  orders,  which  the  court  which 
rendered  them  has  power  to  vacate  or  modify 
at  any  time,"— citing  Webb  r.  Buckelew,  82 
N.  Y.  655,  which  announces  tbe  same  doc- 
trine. In  view  of  these  authorities,  my  con- 
clusion is  that  the  court  committed  no  error 
in  setting  aside  said  order,  and  for  these  rea- 
sons the  Judgmeht  of  the  circuit  court  must 
be  affirmed,  with  costs  and  damages,  and  the 
case  is  remanded  for  further  proceedings  to 
be  bad  therein. 


(89  W.  V«L.  TO) 

THORN  V.  SPBOUSB  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

Dec  18,  1894.) 

SpBOiPio  FBRrosMANCB  —  SciT  BT  VBimoR— Sor- 

rioiENCT  or  Deed  —  NoNJOiiniBB  of  Wifb— 

JVDOMBNT   XOAINST  WiFB— BNTOKOBHEHT. 

1.  Where  a  vendor  sells  a  tract  of  land  to 
his  vendee,  and  executes  to  sncfa  vendee  a  deed, 
in  which  his  wife  joins,  but  the  certificate  of 
acknowledgment  is  so  defective  in  form  as  not 
to  release  the  contingent  dower  of  the  wife,  p&rt 
of  the  purchase  money  having  been  paid  in 
cash,  and  time  having  been  given  for  the  resi- 
dae,  specific  performance  of  the  contract  will 
not  be  enforced  by  compelling  the  payment  of 
the  residue  of  the  purchase  money,  unless  sneh 
defendant  Is  allowed  to  retain  a  sufficient 
amount  of  such  purchase  money  to  adequately 
indemnify  him  against  anch  contingent  right  of 
dower. 

2.  Where  a  judgment  in  an  action  of  eject- 
ment is  obtained  against  a  married  woman  and 
her  husband  for  costs,  such  Judgment  cannot  b« 
enforced  by  suit  in  equity  against  the  separate 
estate  of  the  wife.    Brannon,  P.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wirt  coonty. 

Bill  by  Z.  E.  Thorn  against  Nicholi* 
Sprouse,  Louisana  Sprouse,  and  others.  From 
a  decree  in  favor  of  plaintiff,  defendant 
Louisana  Sprouse  appeala     Reversed. 

J.  G.  Nigh,  for  appellant  Wm.  Beard,  for 
appellee. 

ENGLISH,  J.  This  was  a  suit  in  equity 
brought  by  Z.  E.  Thorn,  in  tbe  circuit  court 
of  Wirt  county,  against  Nicholas  SprouM 
and  others,  to  tbe  March  rules,  1891,  for  the 
purpose  of  enforcing  a  vendor's  lien  reserved 
on  tbe  face  of  a  deed  from  Samuel  H.  Smltb 
and  wife  to  Nicholas  Sprouse,  dated  the  19di 
day  of  May,  1877,  to  secure  a  balance  of  pa^ 
chase  money,  and  to  set  aside  as  fraudulent 
a  certain  deed  made  by  Nicholas  Spronie 
and  wife  to  one  Susan  R.  Dalrympie,  and 
also  a  deed  from  said  Susan  R.  Daliympl* 
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to  Lovilsana  Sprouse,  wife  of  the  said  Nicho- 
las Sprouae,  and  to  subject  the  land  so  con- 
veyed to  the  payment  of  a  judgment  obtained 
by  said  Z.  E.  Thorn  against  said  Louisana 
Sprouse  and  Nicholas  Sprouse  in  an  action  of 
ejectment  In  the  circuit  court  of  Wirt  county 
on  the  29th  day  of  March,  1890.  The  mate- 
rial facts  relied  on  by  the  plaintifC  in  his  bill 
are  that  on  the  18tb  day  of  May,  1877,  said 
Samuel  H.  Smith  was  possessed  of  a  tract 
of  land  containing  135  acres,  situated  in  said 
county;  and  that  In  consideration  of  $030,  of 
which  $375  was  in  hand  paid,  and  the  residue 
of  which  was  to  be  paid  as  follows:  Said 
Nicholas  Sprouse  assumed  to  pay  to  E.  C. 
McCutcheon  $155,  which  sum  was  then  due, 
and  executed  his  single  bill  for  $100,  payable 
12  months  after  date,— said  Smith  and  wife, 
by  deed  of  that  date,  sold  and  conveyed  said 
tract  of  135  acres  of  land  to  said  N.  Sprouse, 
and  said  deferred  payments  were  secured  by 
vendor's  lien  reserved  on  the  face  of  said 
deed.  Some  time  in  the  year  1891,  the  said 
Samuel  H.  Smith,  for  a  valuable  considera- 
tion, indorsed  and  delivered  said  single  bill 
for  $100  to  plaintiff,  and  thereby  assigned 
and  directed  the  balance  remaining  due  and 
unpaid  on  said  due  bill  to  be  paid  to  the 
plaintiff,  which  single  bill  yet  remains  an- 
paid,  except  as  to  certain  credits  indorsed 
thereon,  which  are  set  forth,  and  that  the 
balance  due  on  said  single  bill  is  a  valid  lien 
upon  said  133  acres  of  land,  which  he  has  a 
right  to  have  enforced.  That  the  defendant 
has  paid  off  said  $155  due  to  said  E.  C.  Hc> 
Cutcheon.  That  on  the  29th  day  of  March, 
1890,  he  recovered  against  the  said  Nicholas 
Sprouse  and  Louisana  Sprouse  a  Judgment 
for  his  costs  in  and  about  a  certain  eject- 
ment suit  prosecuted  by  him  against  them, 
amounting  to  the  sum  of  $138.21,  as  taxed  by 
the  clerk  of  said  court  TbaX  the  defendants 
Nicholas  Sprouse  and  Louisana  Sprouse,  on 
the  3d  day  of  March,  1881,  with  Intent  to 
binder,  delay,  and  defraud  the  creditors  of 
the  said  Nicholas  Sprouse  then  existing,  as 
well  as  the  subsequent  creditors  of  the  said 
Nicholas  Sprouse,  conveyed  said  tract  of  135 
acres  of  land  to  his  sister-in-law  Susan  B. 
Conrad,  who  since  married  one  William  Dal- 
rymple.  That,  while  there  is  a  consideration 
of  $300  recited  in  said  deed,  there  was  in  fact 
not  one  cent  consideration  paid  for  said  deed. 
That  the  same  was  voluntary  and  without 
consideration,  deemed  valid  In  law,  and  was 
made  with  intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  said  Nicholas  Sprouse, 
and  Is  fraudulent  and  void  as  to  said  Judg- 
ment of  plaintiff.  That  the  said  Susan  Con- 
rad, in  pursuance  of  said  fraudulent  intent, 
and  to  further  carry  the  same  Into  effect,  did, 
on  the  6th  day  of  September,  1882,  make 
and  deliver  a  deed  for  the  said  135  acres  of 
land  to  her  sister  Louisana  Sprouse,  reciting 
the  same  consideration  contained  In  the  said 
Susan  Conrad  deed.  That  although  more 
than  one  year  and  sis  months  elapsed  be- 
tween the  date  of  said  deeds,  and  said  135- 


acre  tract  was  an  Improved  farm,  and  at- 
tended In  crops,  said  Nicholas  Sprouse  con- 
tinued to  occupy  it,  and  exercise  acts  of  own- 
ership over  it,  and  to  cultivate,  uso,  and  en- 
Joy  the  same  as  his  own  property,  without 
hindrance  from  said  Susan  Conrad,  and  con- 
tinues so  to  use  the  same.  That  said  Susan 
Dalrymple  and  Louisana  Sprouse,  and  each 
of  t^em,  had  notice  of  said  vendor's  lien,  and 
assumed  the  payment  thereof.  Plaintiff  also 
alleges  that  he  holds  certain  certificates  for 
the  attendance  of  witnesses  on  behalf  of  said 
defendants  Louisana  and  Nicholas  Sprouse 
In  said  ejectment  cause,  which  he  describes 
and  gives  the  amoimt  of,  and  charges  that  he 
has  a  right  to  charge  the  rents,  issues,  and 
profits  of  said  land  with  his  said  Judgment 
for  costs  and  claims  for  witnesses'  attend- 
ance against  the  said  Louisana  Sprouse,  if 
the  court  Is  of  opinion  that  said  conveyance 
to  her  by  Susan  Conrad  is  not  fraudulent,  as 
charged.  Plaintiff  also  gives  the  amount  and 
dates  of  several  Judgments  which  had  been 
recovered  against  said  Nicholas  Sprouse  by 
different  parties  in  the  county  of  Wirt,  which 
he  alleges  had  been  docketed  in  the  Judg- 
ment lien  docket  of  said  county,  and  which 
have  never  been  released,  and  says  be  Is  not 
advised  whether  they  have  been  paid  or  not; 
and  he  prays  that  the  conveyances  from 
Nicholas  Sprouse  to  Susan  Conrad,  and  from 
Susan  Conrad  to  Louisana  Sprouse,  for  said 
land,  may  be  canceled,  set  aside,  and  an- 
nulled as  fraudulent,  and  that  said  land  may 
be  decreed  to  be  sold  in  satisfaction  of  said 
several  sums  of  money  due  the  plaintiff. 

On  tbe  17th  day  of  June,  1881,  the  defend- 
ant Louisana  Sprouse  demurred  to  the  plain- 
titTs  bill,  because  the  plaintiff  had  not  made 
or  stated  such  a  cause  of  action  in  his  bill  as 
would  entitle  him  to  the  relief  sought  And, 
for  special  cause  of  demurrer,  said  defendant 
said  (1)  that,  as  will  appear  from  the  allega- 
tions In  said  bill,  the  note  claimed  by  plainttS 
to  have  been  assigned  by  defendant  S.  H. 
Smith  to  plaintiff  was  barred  by  the  statute 
of  limitations  prior  to  said  assignment;  (2) 
that  said  plaintiff  shows  by  his  said  bill  that 
his  Judgment  of  $138.21,  recovered  against  her 
and  Nicholas  Sprouse  for  $138.21,  was  recov- 
ered In  a  court  of  law,  and  that,  as  shown  by 
said  bill,  she  Is  a  married  woman,  the  wife  of 
her  codefendant  Nicholas  Sprouse,  and  that 
said  Judgment  is  a  nullity  so  far  as  she  Is  con- 
cerned; (3)  that  said  bill  is  multifarious,  and 
for  other  causes,  etc.;  and  she  prays  Judg- 
ment, etc.  This  demurrer  was  set  down  for 
argument,  and,  having  been  argued  and  sub 
mitted,  was  overruled.  The  defendant  Lou- 
isana Sprouse  also  filed  an  answer  to  plain- 
tlfTs  bill,  admitting  the  allegations  of  the  blli 
with  reference  to  the  conveyance  of  said  tract 
of  land  by  S.  H.  Smith  In  the  year  1877,  and 
stating  that  all  of  the  purchase  money  was 
paid  about  the  same  time,  except  tbe  note  for 
$100;  also  admitting  that  the  credits  indorsed 
on  said  note  for  payments  were  made  since  by 
her  codefendant  Nicholas  Sprouse,  and  tb.tt 
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there  ts  a  small  balance  due  upon  said  note 
and  unpaid,  wbtch  is  a  lien  upon  said  land 
owned  by  ber.  She,  howerer,  denies  that  said 
conveyances  from  N.  Sprouse  to  Susan  Con- 
rad, and  from  her  to  respondent,  were  for  the 
purpose  of  hindering,  delaying,  or  defrauding 
his  creditors  in  any  way,  and  charges  that  all 
the  creditors  of  said  N.  Sprouse  to  whom  he 
was  Indebted  at  the  time  of  the  mailing  of 
said  conveyances,  and  before,  have  been  fully 
and  entirely  paid  off  and  satisfied,  except  the 
balance  on  said  note,  which  she  Is  ready  to 
pay,  and  that,  if  the  said  Nicholas  Sprouse 
has  since  contracted  debts,  the  creditors  could 
not  in  any  way  be  prejudiced  by  the  convey- 
ances to  her,  aa  the  same  were  on  record,  and 
they  bad  fair  and  full  notice  that  he  was  not 
the  owner  of  said  real  estate.  And  she  fur- 
ther says  that  the  said  Smith  conveyed,  by 
metes  and  bounds,  the  tract  of  135  acres  to  her 
codefendant  Nicholas  Sprouse,  and  in  the  con- 
veyance covenants  to  warrant  generally  said 
title;  that  the  conveyance  to  her  Is  made  by 
the  same  calls  and  boundaries,  and  respondent 
la  entitled  to  avail  herself  of  the  original  cove- 
nants from  the  said  Smith  as  to  said  warran- 
ty. She  further  says  that  six  years  prior  to 
the  sale  and  conveyance  containing  the  lien  to 
secure  the  aforesaid  note  held  by  the  plaintiff. 
Thorn,  said  Smith  has  sold  and  deeded  to  H. 
B.  Hylbert  a  part  of  the  same  land  conveyed 
to  said  Nicholas  Sprouse,  and  she  charges  that 
she  is  entitled,  before  she  can  be  compelled  to 
pay  the  balance  of  the  purchase  money,  to  wit, 
the  balance  of  the  note  aforesaid,  now  held 
by  plaintiflT,  to  have  from  said  S.  H.  Smith  a 
clear  and  valid  title,  as  well  as  the  possession, 
of  all  the  land  described  in  said  deed,  includ- 
ing the  land  deeded  to  said  Hylbert,  and  now 
In  his  possession;  that  she  Is  ready  and  will- 
ing to  pay  off  and  discharge  the  small  balance 
of  said  note  whenever  the  said  Smith  shall  as- 
sure ta  her  all  the  land  sold  her  and  described 
in  said  conveyance  made  by  him  and  bis  wife 
of  the  said  tract  of  135  acres.  She  further 
says  that  she  Is  a  married  woman;  that  she 
is  tile  owner  and  holder  of  the  real  estate  in 
the  bill  mentioned  aa  ber  sole  and  separate  es- 
tate; and  that  the  same  Is  not  liable  under 
the  law  In  any  manner  tor  the  payment  to 
plalntiCF  of  bis  judgmeit  for  costs  or  fees,  aa 
charged  in  plaintlfTs  bill;  and  says  that  said 
Judgment  recovered  by  said  Thorn,  as  set  out 
therein,  was  recovered  In  a  suit  at  law  insti- 
tuted by  said  Thorn  against  ber,  and  is  illegal 
and  void,  and  cannot  be  enforced  as  against 
her. 

D.  H.  Leonard  also  filed  bis  petition,  on  the 
23d  day  of  June,  1892,  in  this  cause,  setting 
up  a  judgment  against  Nicholas  Sprouse  for 
$32.08,  rendered  on  the  18tb  day  of  Marcb, 
1888,  with  interest  from  ibat  date  and  $2.30 
costs;  alleging  tbat  the  debt  upon  which  said 
Judgment  was  rendered  was  for  legal  services 
rendered  years  before  the  judgment  was  ob- 
tained, and  charging  that,  at  the  time  said 
debt  was  created,  said  N.  Sprouse  was  the 
owner  of  the  135-acre  tract  of  land  In  the  blU 


mentioned,  and  tbat  It  was  conv^ed  by  said 
M.  Sprouse  to  Susan  Dalrymple,  and  by  Susan 
Dalrymple  to  I/iuisana  Sprouse,  with  intent 
to  -binder,  delay,  and  defraud  petitioner  in  the 
collection  of  his  debt;  tbat  said  conveyance 
was  voluntary  and  without  consideration, 
deemed  valid  in  law;  and  he  prays  that  be 
may  be  admitted  aa  a  party  defendant,  and 
that  his  petition  may  be  considered  aa  bis  an- 
swer in  the  cause. 

Nicholas  Sprouse  also  answered  the  plata- 
tlfTs  bill,  putting  in  issue  the  material  allega- 
tions, and  alleging  the  facts  in  regard  to  his 
exchange  of  lands  with  said  Smith,  and  also 
that  said  Smith  conveyed  to  him  a  portion  of 
said  tract  which  he  had  previously  conveyed 
to  one  Hylbert,  and  that,  after  be  had  ascer- 
tained the  fact  tbat  said  portion  of  the  land 
had  been  conveyed  to  Hylbert,  be  went  to  said 
Smith,  and  informed  him  that  he  bad  discov- 
ered bis  duplicity,  and  demanded  tbat  the 
matter  be  made  right  before  be  would  pay 
anything  further  on  said  note,  and  said  Smith 
agreed  to  make  it  right,  and  pay  him  the  dif- 
ference. He  further  says  tbat  said  Smith  did 
not  have  good  title  to  the  land  conveyed  by 
bis  deed  to  respondent,  and,  although  he  war- 
ranted said  title,  yet,  In  fact,  some  of  said  land 
bad  been  previously  conveyed  by  said  Smith, 
and  other  portions  were  covered  by  superior 
titles;  and  tbat  he  had  been  put  to  great  ex- 
pense and  trouble  in  defending  said  title,  and 
endeavoring  to  hold  the  land  conveyed  to  him 
by  said  Smith;  and  that  the  bill  of  costs  in- 
cluded in  the  judgment  against  him  Is  a  part 
of  the  expense  incurred  by  said  defense  on 
account  of  the  defective  title,  and,  in  addition 
to  said  expense,  he  had  been  compelled  to  pay 
attorney's  fees  and  costs  not  included  In  said 
bill,  and  be  deprived  of  valuable  land  pur- 
chased of  said  Smith;  tbat  said  sale  to  him 
was  a  sale  in  gross,  and  he  is  entitled  to  have 
all  the  land  included  in  the  boundary  sold  to 
blm,  and  Is  entitled  to  an  abatement  of  the 
price  to  the  value  of  the  land  he  does  not  get, 
and  is  entitled  to  be  reimbursed  for  the  ex- 
penses and  costs  he  has  incurred  in  defending 
said  title.  He  prays  that  said  Smith  may  be 
required  to  malie  a  good  and  sufficient  deed 
for  the  land  sold  to  bim,  and  to  make  good 
the  costs  and  expenses  incurred  by  him  in  de- 
fending jsaid  title;  that,  inasmuch  as  the  deed 
from  said  Smith  does  not  convey  the  dower 
right  of  bis  wife,  and  Is  otherwise  defective, 
he  may  be  required  to  execute  another  and 
good  deed  for  said  land;  that  he  may  have  an 
abatement  against  the  purchase  money  for  the 
$24,  balance,  and  a  decree  against  said  Smith 
for  the  full  price  and  value  of  the  land  which 
Is  lost  to  respondent;  and  that  the  plaintiff's 
bill  be  dismissed,  etc.  Said  N.  Sprouse  also 
filed  bis  answer  to  the  petition  of  said  D.  H. 
Leonard,  putting  In  issue  Its  allegations,  and 
praying  that  the  same  be  dismissed. 

The  plaintiff  replied  specially  to  the  an- 
swer of  Loulsana  Sprouse,  putting  in  issue 
the  afSrmatlve  allegations  therein  contained. 
Numerous  depositions  were  taken  both  by 
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plaintiff  and  defendants.  A  decree  was  ren- 
dered In  the  cause  upon  the  pleadings  and 
depositions,  tbe  court  holding  that  tbe  plain- 
tiff was  entitled  to  enforce  the  vendor's  lien 
tor  the  balance,  If  any  remaining,  unpaid 
on  the  $100  note  mentioned  in  the  bill,  and  to 
subject  the  rents  and  profits  of  the  tract 
of  land  mentioned  In  the  bill,  and  conveyed 
by  Susan  Conrad  to  defendant  Louisana 
Sprouse,  by  deed  dated  the  6th  day  of  Sep- 
tember, 1882,  to  the  payment  of  the  plain- 
tiff's said  Judgment  for  costs  in  the  said 
action  of  ejectment,  bat  not  for  the  wit- 
nesses' fee  bills  referred  to  in  the  plaintiff's 
bill;  and  found  that  tbe  defendants  Nicholas 
Spronse  and  Louisana  Sprouse  are  entitled 
to  a  credit  and  abatement  of  tbe  purchase 
money  on  account  of  the  3  acres  and  15  rods 
of  land  held  by  and  In  possession  of  Hylbert, 
and  embraced  in  the  deed  executed  by  the  de- 
fendant S.  H.  Smith  to  the  defendant 
Nicholas  Sprouse,  for  the  value  of  the  said  S 
acres  and  15  rods  of  land,  at  the  time  of 
said  conveyance  from  S.  H.  Smith  and  wife 
to  Nicholas  Sprouse,  to  be  credited  as  of  the 
date  of  said  conveyance  on  the  said  note  of 
$100,  mentioned  in  the  plaintiff's  bill  as  part 
of  his  demand;  and  the  coturt  referred  the 
canse  to  a  commissioner,  to  ascertain  the 
value  of  said  land  and  the  balance  due  on 
the  purchase  money  note  after  allowing  the 
credits  to  which  the  defendants  were  en- 
titled, Indnding  the  abatement  from  the  pur- 
chase money  as  aforesaid.  On  the  25th  day 
of  June,  1893,  the  cause  was  again  heard 
npon  the  papers,  formerly  read,  and  former 
orders  made  therein;  and  upon  the  report 
of  the  commissioner  to  whom  the  cause  was 
referred,  and  npon  the  exceptions  thereto 
filed  by  Nich<rias  Sprouse  and  Louisana 
Sprouse,  and  on  consideration  thereof.  It  was 
decreed  that  said  exceptions  be  overmled, 
and  said  report  be  confirmed;  and  it  appear- 
ing from  said  report  that  there  was  due  the 
plaintiff,  Z.  E.  Thorn,  on  the  note  for  $100, 
filed  with  his  bUl,  the  sum  of  $16.25,  after 
allowing  tbe  said  Sprouse  credit  for  the  tract 
of  land  conveyed  by  the  defendant  S.  H. 
Smith  to  H.  B.  Hylbert,  prior  to  the  convey- 
ance by  tbe  defendant  Smith  to  tbe  defend- 
ant Nicholas  Spronse  of  the  tract  of  135 
acres,  In  the  bill  and  proceedings  mentioned, 
Including  principal  and  interest  on  said  note 
np  to  the  2d  day  of  May,  1803,  after  deduct- 
ing all  credits  to  which  the  said  Sprouse  was 
entitled,  held  tbat  the  said  sum  of  $16.25 
was  a  lien  npon  the  tract  of  land  therein 
mentioned,  and  bad  a  right  to  a  decree  to 
sell  tbe  same  to  pay  tbe  said  Hen;  decreed 
said  sum  of  $16.25,  with  Interest  thereon 
from  the  2d  day  of  May,  1893,  until  paid,  and 
costs,  against  said  Nicholas  Sprouse;  and 
also  decreed  that  the  plaintiff  bad  a  lien  on 
said  tract  of  land  for  the  sum  of  $138.21, 
being  tbe  amount  of  the  judgment  In  favor 
of  tbe  plaintiff  against  the  defendants  for 
costs  in  tbe  action  of  ejectment  referred  to 
In  tbe  plataitiff's  bill,  with  Interest  from  the 


20th  day  of  June,  1893,  until  palO.    And,  It 

appearing  that  there  weie  no  other  liens 
against  said  land,  it  was  decreed  that  unless 
the  said  Nicholas  Sprouse  or  Louisana 
Sprouse,  or  some  one  for  them,  should,  with- 
in 30  days  from  the  rising  of  the  court,  pay 
said  sums,  with  tbe  Interest  and  costs  of  suit, 
then  a  commissioner  therein  appointed 
should  sell  said  tract  of  land  upon  the  terms 
therein  prescribed;  and  from  this  decree  the 
said  Louisana  Sprouse  obtained  this  appeaL 

It  is  assigned  as  error  by  the  petitioner 
that  the  court  erred  In  overruling  the  demur- 
rer of  the  defendants  to  the  plaintlfTs  bill, 
by  its  decree  of  June  19,  1891.  The  third 
assignment  of  errot  is  to  the  action  of  the 
court  in  decreeing  a  sale  of  petitioner's  land 
before  it  had  required  a  good  and  sufficient 
title  to  be  executed  to  i>etltloner  for  said 
land,  by  releasing  the  dower  Interest  of  Mrs. 
Smith  therein.  The  fifth  assignment  of  er- 
ror is  to  the  action  of  tbe  court  in  decree- 
ing a  sale  of  the  real  estate  the  separate  es- 
tate of  petitioner  Louisana  Sprouse  for  the 
judgment  at  law  rendered  by  said  court  in 
the  ejectment  suit,  and  declaring  It  a  lien 
on  said  land. 

The  questions  raised  by  assignments  num- 
bers 3  and  5  are  raised  by  the  assignment 
of  error  as  to  the  action  of  the  court  in  over- 
ruling the  demurrer,  as  the  demurrer  Itself 
raises  these  questions,  and  the  assignments 
may  be  considered  together.  Under  our  lib- 
eral practice,  a  demurrer  to  the  bill  admits 
the  truth  of  the  allegations  of  the  bill  or  of 
the  parts  thereof  to  which  the  demurrer  ex- 
tends, and  of  all  documents  filed  therewith. 
1  Bart  Ch.  Prac.  p.  345.  See,  also.  Sands, 
Suits  in  Eq.  p.  181,  f  145,  where  it  is  stated 
tbat,  the  whole  facts  of  a  case  appearing 
from  the  records  of  other  ended  causes  ex- 
hibited by  plaintiff  with  his  blU,  the  court 
may  pass  upon  it  upon  a  demurrer  to  the  bill, 
withont  requiring  the  defendant  to  set  out 
his  defense  in  an  answer.  Now,  in  the  case 
under  consideration  the  plaintiff  exhibits  the 
deed  from  Samuel  H.  Smith  and  Annie  E. 
Smith,  his  wife,  to  Nicholas  Sprouse,  with 
his  bill,  and  makes  it  part  thereof,  as  Ex- 
hibit A.  When  we  look  at  the  acknowledg- 
ment of  said  deed,  it  is  at  once  apparent  that 
the  same  Is  Insufficient  to  release  the  contin- 
gent dower  of  said  Annie  E.  Smith  in  said 
land.  The  certificate  of  acknowledgment  as 
to  her  reads  as  follows:  "I  also  certify  that 
Annie  E.  Smith,  whose  name  Is  signed  to  the 
foregoing  deed,  bearing  date  May  19,  1877, 
being  separate  and  apart  from  her  husband, 
came  personally  before  me,  in  my  county 
and  state,  aforesaid,  this  19th  day  of  May, 
1877.  After  reading  and  explaining  the 
same,  she,  the  said  Annie  Smith,  acknowl- 
edged the  same  to  be  her  act  and  deed,  and 
does  not  wish  to  retract  It"  It  is  not  al- 
leged In  tbe  bill  that  said  Annie  E.  Smith 
is  dead,  and  the  presumption  is  that  she  is 
still  in  life.  The  question,  then,  is,  whether, 
upon  tbe  statements  contained  In  the  bill. 
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and  what  appears  npon  the  face  of  this  ex- 
hibit, the  plaintiff  la  In  a  situation  to  demand 
the  payment  of  the  balance  of  the  pnrchase 
money  for  said  tract  of  land,  and  whether 
the  court  did  not  commit  an  error  In  decree- 
ing the  payment  of  the  same  to  the  plaintiff 
until  this  incumbrance  was  remoTed.  Scrlb- 
ner  on  Oower  (volume  2,  p.  5,  S  4)  says:  "So, 
where  a  party  has  contracted  to  convey  lands 
with  covenants  of  general  warranty  or 
against  Incumbrances,  an  existing  right  of 
dower,  although  Inchoate,  will  constitute  a 
good  defense  to  a  proceeding  on  the  part  of 
the  vendor  for  a  specific  performance  of  the 
contract,  unless  the  vendee  has  waived  his 
right  to  object  to  the  title.  The  rule  is  the 
same  where  the  vendor  institutes  an  action 
at  law  against  the  purchaser  to  recover  dam- 
ageb  for  nonperformance  of  the  contract." 
Wat  Spec.  Perl,  on  page  544,  propounds  the 
law  as  follows:  "When  a  vendor  agrees  to 
convey  land  free  of  Incumbrances,  his  Inabil- 
ity to  procure  the  release  of  an  outstanding 
Inchoate  right  of  dower  is  a  breach  of  the 
contract,"— citing  numerous  authorities.  And 
In  a  note  we  find  the  following  quotation 
teom  Rawle  <m  Covenants:  "It  is  one  of 
the  best-settled  principles  of  the  law  of  ven- 
dor and  purchaser  that,  as  a  general  rule, 
the  right  of  the  latter  to  a  title  clear  of  all 
claims  whatsoever,  present  and  future,  fixed 
or  contingent.  Is  one  of  which  be  cannot  be 
deprived  but  by  his  own  acts.  It  Is  a  right, 
as  has  been  often  observed  by  the  greatest 
equity  Judges,  given  by  the  law,  and  not 
springing  from  the  contract  of  the  parties." 
It  is  well  understood  that  no  man  of  com- 
mon prudence  and  ordinary  business  capacity 
would  purchase  a  tract  of  land,  and  under- 
take to  pay  a  fair  and  reasonable  considera- 
tion for  It,  unless  the  wife  should  Join  with 
ha  husband  in  making  the  conveyance  to 
him;  for  while  It  is  true  that,  daring  the 
life  of  her  husband,  her  dower  does  not  at- 
tach, yet  It  is  also  equally  true  that  wives 
often  outlive  their  husbands;  and,  again,  if 
a  person  should  accept  a  deed  in  which  the 
wife  did  not  Join  or  did  not  properly  acknowl- 
edge, and  such  person  should  undertake  to 
resell  the  land,  he  would  find  the  want  of  a 
proper  release  of  dower  a  serious  obstacle 
In  disposing  of  the  land.  We  find  it  held  In 
the  case  of  Shearer  ▼.  Ranger,  22  Plcdc  447, 
that  "an  Inchoate  right  of  dower  is  an  exist- 
ing incumbrance  on  land,  within  the  mean- 
ing of  the  covenant  against  Incumbrances"; 
and  the  same  thing  Is  held  in  the  case  of 
Smith  V.  Cannell,  82  Me.  126.  So  In  Hil. 
Vend.  p.  268,  and  note.  Commenting  npon 
the  case  of  Jones  v.  Gardner,  10  Johns.  266, 
it  says  the  case  was  as  follows:  "Covenant 
to  i:ive  a  good  and  sufQcient  deed,  In  law,  to 
vest  the  purchaser  with  the  title  of  the  farm 
of  land  with  the  appurtenances.  The  ven- 
dor's wife  did  not  duly  execute  the  deed. 
Held,  the  deed  was  not  a  fulfillment  of  the 
contract,  because  the  agreement  bound  the 
vendor  to  give  a  deed  which  should  pass  the 


legal  estate  In  fee,  free  and  dear  of  all  valid 
claims,  Uena,  and  Incumbrances."  Again,  ia 
the  case  of  Holmes  v.  Holmes,  12  Barb.  13S, 
it  was  held  that  "when  the  party  contracting 
to  convey  has,  at  the  time  when  the  convey- 
ance Is  to  be  made,  either  no  title  or  a  title 
which  is  defective,  any  condition  precedent, 
such  as  tendering  or  paying  or  securing  the 
purchase  money,  need  not  be  fulfilled  by  the 
other  party  to  the  contract"  The  objection 
urged  to  the  title  In  that  case  appears  to  have 
been  that  the  title  was  not  free  from  Incum- 
brance, in  this:  that  the  property  was  subject 
to  a  lease  made  by  the  vendor  to  the  trusteea 
of  a  sdioolbouse,  and  the  inchoate  right  of 
dower  of  the  wife  of  one  Yalentine  Baker 
(who  was  then  living,  as  well  as  his  wife)  in 
and  tosald  premises.  These  aathorltlea,a8we 
think,  clearly  Indicate  the  law  bearing  npon 
the  question,  and  lead  us  to  the  conclusion 
that  until  the  said  Smith  tendered  a  good 
and  sufficient  deed,  which  should  be  Joined 
in  by  his  wife,  and  properly  acknowledged, 
so  as  to  release  her  claim  to  contingent  or 
prospective  dower,-  neither  said  Smith  nor 
his  assignee  of  said  note  given  for  the  pnr- 
chase money  had  any  right  to  subject  the 
land  to  sale  for  the  payment  of  the  same.  On 
this  question,  Tucker,  In  his  Commentaries 
(volume  2,  p.  459),  says,  under  the  head  of 
"Specific  Performance":  "But  even  wh«e 
there  are  terms  of  incumbrance  to  be  got  in, 
the  contract  is  enforced,  and  indemnity  se- 
cured to  the  purchaser,  by  his  retaining  an 
adequate  part  of  the  purchase  money  until 
the  Incumbrance  Is  removed;  as  where  there 
Is  an  outstanding  dower  right  In  a  feme  cov- 
ert which  she  will  not  relinquish."  But  no 
such  Indemnity  was  prayed  for  or  secured  in 
this  case,  the  bill  merely  praying  that  the 
land  be  sold  for  balance  of  purchase  money. 

Now,  as  to  the  Judgment  for  $13a21,  which 
the  plaintiff  alleges  that  he  recovered  In  an 
action  of  ejectment  against  the  said  Nicholas 
Sprouse  and  Loulsana  Sprouse  for  costs  In 
said  suit  while  said  Judgment  may  be  good 
against  said  Nicholas  Sprouse,  the  aatbori- 
ties  I  have  had  access  to  lead  me  to  a  dif- 
ferent conclusion  as  to  the  Judgment  agahut 
said  Loulsana  Sprouse.  Black,  Judgm.  { 191, 
says:  "In  Alabama  the  Judgment  must  epee- 
ify  the  property  to  be  bound.  'A  general 
Judgment  or  a  Judgment  which  pretermit! 
the  ascertainment  of  the  estate  of  the  wife 
condemned  to  Its  satisfaction,  cannot  be  ren- 
dered. •  •  •  There  can  be  no  personal 
Judgment  against  the  wife;  the  only  Jud!!- 
ment  that  can  be  rendered  la  a  Judgment 
in  rem,— a  Judgment  of  condemnation  of  the 
statutory  estate  described  In  the  complaint' 
[Lee  V.  Ryall,  68  Ala.  854.]  •  •  •  And,  ft 
an  action  against  a  married  woman  to  dis- 
possess her  of  lands,  no  personal  judgment 
either  for  damages  or  costs,  can  be  render- 
ed against  her."  Bo  In  the  case  of  Stetd  t. 
Knowles,  84  Ala.  205,  8  South.  887,  it  wsa 
held  that  in  an  action  against  husband  and 
wife  to  recover  an  undivided  half  Interest  la 


Digitized  by  V^jOOy  It! 


W.  Va.) 


DUUN  e.  MoCAW. 


681 


I  tract  of  land  dalmed  by  the  wife  as  be- 
longing to  her  statutory  estate,  verdict  be- 
ing rendered  for  the  plaintiff,  it  is  proper  to 
enter  Judgment  of  ouster  against  tlie  wife, 
as  well  as  the  husband;  but  no  judgment 
can  be  rendered  against  her  or  her  property 
for  cither  damages  or  costs."  And  in  the 
case  of  Johnson's  Adm'r  v.  Ward,  82  Ala. 
186,  2  South.  524,  it  was  held  that,  "while 
the  notes  and  mortgages  of  a  husband  and 
wife  given  for  the  purchase  money  of  prop- 
erty belonging  to  the  wife's  statutory  es- 
tate bind  the  property,  they  impose  no  obli- 
gation on  her  personalty,  and  do  not  bind 
any  other  property  belonging  to  her;  and 
it  Is  erroneous  to  render  a  personal  decree 
against  her  xmder  a  bill  to  foreclose  the  mort- 
gage." This  court.  In  the  case  of  White  v. 
Manufacturing  Co.,  29  W.  Va.  385,  1  S.  B. 
572,  has  held  that  a  judgment  rendered  by  a 
court  of  common  law  against  a  married  wo- 
man, cither  in  her  own  name  or  in  the  name 
of  a  company  under  which  she  does  busi- 
ness, upon  a  contract  made  during  her  cover- 
ture, is  absolutely  void;  and  an  execution  or 
suggestion  sued  out  upon  such  judgment  is 
invalid  and  Ineffectual  for  any  purpose. 
Now,  while  It  Is  true  that  the  judgment  ob- 
tained against  Louisana  Sprouse,  and  which 
Is  sought  to  be  enforced  in  this  case,  was  not 
a  judgment  on  any  contract  made  by  said 
Louisana  Sprouse,  who  was  a  married  wo- 
man, living  with  her  husband,  yet  It  was  a 
judgment  rendered  in  a  court  of  law  against 
a  married  woman;  and,  while  we  hold  (as 
was  decided  In  this  court  In  the  case  of 
Peck  V.  Marling's  Adm'r,  22  W.  Va.  708) 
that  such  suit  might  be  maintained  against 
a  married  woman  living  separate  from  her 
husband,  yet  such  suit  cannot  be  maintain- 
ed, or  a  valid  judgment  be  maintained  in  a 
suit  at  law,  against  a  married  woman  who 
Is  living  with  her  husband. 

My  conclusion,  therefore,  is  that  the  court 
erred  In  overruling  the  defendant's  demur- 
rer, and  for  that  reason  the  decree  com- 
plained of  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had 
therein,  with  costs  to  the  appellant 

BRANNON,  P.  (dissenting).  1  cannot  con- 
cur in  the  unqualified  conclusion  of  Judge 
ENGLISH  that  all  judgments  at  law  against 
a  married  woman  are  void.  I  think  Judg- 
ments for  tort  are  valid,  and  bind  her  estate 
as  if  she  were  unmarried.  I  refer  to  the 
views  on  the  subject  of  her  liability  and  that 
of  her  estate  for  torts  In  the  opinion  given 
this  term  In  the  case  of  Gill  t.  State,  20  S.  B. 
568,  and  to  the  note  at  Its  close.  A  look  at 
the  cases  in  this  court  holding  void  Judg- 
ments against  married  women  will  show  that 
they  are  carefully  confined  to  judgments  on 
contracts.  The  reason  why  the  judgment  Is 
void  if  rendered  on  a  contract  is  that  the  mar- 
ried woman  has  no  capacity  to  contract,  ex- 
cept in  the  view  of  equity,  and  there  only  as 
to  the  thing,  her  separate  estate,  and  could 


not  be  sued  at  law  on  a  contract  She  is, 
however,  liable  to  be  sued  at  law  for  tort,  be- 
cause marriage  does  not  disable  her  from 
committing  a  tort,  except  in  cases  where  the 
act  is  chargeable  to  her  husband's  coercion. 
The  validity  of  the  Judgment  against  her 
therefore  depends  on  the  question  whether 
she  was  competent  to  incur  the  liability. 
Competency  or  Incompetency  Is  the  test  14 
Am.  &  Eng.  Bnc.  Law,  661.  Then,  how  is  it 
as  to  Judgment  for  costs  in  litigation?  She 
can  lawfully  be  a  party  to  litigation,  since 
the  adoption  of  the  Code,  c.  66,  S  14,  has  al- 
lowed her  to  sue  in  her  own  name  where  the 
suit  concerns  her  separate  proi)erty,  and  some 
other  casea  It  would  seem  that  a  Judgment 
for  costs  In  those  cases  ought  to  bind  her  es- 
tate. If  she  were  to  sue  for  one  house  or 
tract  of  land,  and  fail,  would  not  a  judgment 
for  costs  be  leviable  out  of  another  house  or 
tract  of  her  estate?  It  would  since  chapter 
109,  Acts  1891  (Code  1891,  c  66,  |  119,  as  it 
provides  that  in  any  action  at  law  prosecnted 
by  her  in  which  she  fails  to  recover,  Judg- 
ment may  go  against  her  for  costs,  and  be  ea- 
f  orced  as  if  she  were  sole.  The  said  Code  sec- 
tion goes  no  further  to  render  her  estate  lia- 
ble to  costs  than  as  to  cases  in  which  she  Is 
plaintiff,  not  where  she  la  defendant;  and,  as 
I  now  think.  It  touches  only  tiiose  salts 
brought  in  her  name  alone  in  those  cases  in 
which  the  section  allows  her  to  sue  alone.  It 
was  passed  to  enable  her  to  sue  alone  in  cer- 
tain cases,  which  she  could  not  do  before.  It 
does  not  touch  cases  where  she  can  sue  with 
her  husband;  at  least  it  does  not  touch  other 
cases  of  Joint  suit  than  those  mentioned  in 
the  section.  The  Judgment  Involved  here  is 
for  costs,  not  in  a  suit  concerning  her  sepa- 
rate property  prosecuted  by  her,  and  does  not 
fall  ttnder  the  statute,  bat  Is  In  an  action  of 
ejectment  against  her  and  her  husband.  I 
confess  I  do  not  entertain  a  decided  opinion 
as  to  whether  it  binds  her  separate  estate. 
Ejectment  is  an  axrtlon  not  ex  contractu,  and 
must  therefore  be  classified  as  ex  ddicto,— as 
actl<»i  of  trespass  for  the  tort  of  unlawful  en- 
try or  claim;  and,  on  the  principle  that  a 
Judgment  for  tort  binds  the  wife's  separate 
estate,  this  judgment  woold  seem  to  bind  it 
The  Illinois  court,  in  Mnsgrave  v.  Musgrave; 
54  111.  186,  held  a  wife's  separate  estate  liable 
to  a  judgment  for  costs  In  an  unsuccessful 
suit  by  her  for  separate  maintenance;  and  the 
opinion  Is  expressed  in  Weils,  Mar.  Wom.  { 
621,  that  such  is  doubtless  the  rule  in  all  oth- 
er cases  where  she  falls  to  maintain  her  salt 


(»  W.  Va.  721) 
DTJLIN  V.  McCAW. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  18,  1894.) 

ATTACHMXKT  AniDAVIT  —  BcvriCIBNOT  —  ClAOt 

AOAiKST  Wife's  Fbopbbtt  —  Vbhdb— Conflict 
or  Laws— Liability  or  Marribd  Woman. 
1.  The  phrase  "in  rem,"  in  the  sixteentb 
section   of  chapter  66  of  the  Code   of   1891, 
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"quasi  m  rem,"  and  the  suit  is  inter 


Digitized  by 


Google 


882 


SOUTHBASTEBN  BEPORTBB.  VoL  20. 


(W.  Va. 


2.  An  afiSdavit  for  an  attachment  nnder 
■ection  1  of  chapter  106  of  the  Code,  which 
omita  the  phrase  "at  the  least,"  Is  not  in  sub- 
stantial compliance  with  the  terms  of  the  stat- 
ute, the  phrase  being  neither  saperfluous  nor 
insicnificant.  See  Altmejrer  ▼.  Oaulfield,  17  S. 
E.  iOQ.  37  W.  Va.  847. 

3.  The  right  to  more  to  qnash  an  attach- 
ment on  the  ground  of  an  insufficient  affidavit 
is  not,  under  section  19  of  chapter  106,  waived 
bj  appearance  and  filing  an  answer. 

4.  The  separate  personal  estate  of  a  non- 
resident married  woman  may  be  proceeded 
against  bj  suit  in  equity,  with  order  of  attach- 
ment, in  the  circuit  court  of  the  county  in 
which  her  separate  personal  estate  is  found. 

6.  The  law  of  the  place  where  the  suit  is 
brought  governs  the  remedy.  This  includes  the 
mode  of  proceeding,  the  form  of  the  judgment 
or  decree,  and  the  modes  of  carrying  them  into 
execution. 

6.  The  extent  to  which  a  married  woman 
may  bind  herself  or  her  separate  personal  es- 
tate Is  prima  facie  determined  by  the  law  of  the 
state  in  which  the  contract  is  made,  it  being  al- 
so the  place  of  her  domicile. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wirt  county. 

Bill  by  B.  &  Dulin  against  Mra  M.  G.  Mc- 
Caw.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Modified. 

Leonard  &  Archer,  for  appellant 

HOLT,  J.  This  is  a  suit  in  equity,  by  for- 
eign attachment,  brought  in  the  circuit  court 
of  Wirt  county  on  the  26th  day  of  March, 
1892,  by  plaintiff,  B.  S.  Dulin,  against  Mrs. 
M.  O.  McOaw,  a  married  woman  residing  in 
the  state  of  Pennsylvania,  but  as  owning 
seitarate  property  aitnate  in  the  county  of 
Wirt  The  attachment  was  issued,  and  lev- 
ied on  certain  personal  property,  oil-borLag 
tools,  eta,  and,  plaintiff's  bill  being  filed,  de- 
fendant appeared  and  demurred  thereto, 
which  demurrer  the  court  overruled,  and  on 
her  motion,  on  20th  October,  1892,  the  cause 
waa  continued,  and  she  was  given  30  days 
In  which  to  file  ber  anawer.  On  the  31st 
day  of  March,  1893,  defendant  moved  to 
qnash  the  order  of  attachment  for  insufiicien- 
cy  of  the  afildavit,  and  next  filed  ber  an- 
swer to  plaintiff's  bill,  and  plaintiff  replied 
generally;  and  on  the  7tb  day  of  April,  1893, 
the  cotirt  entered  a  final  decree,  overruling 
the  motion  to  dlsBolve  the  attachment,  and 
entering  a  decree  personal  in  form  against 
defendant,  ttom  which  this  appeal  is  taken. 
Four  errors  are  assigned:  (1)  Because  it  ia  a 
personal  decree  against  a  married  woman. 
(2)  It  does  not  point  out  which  part  of  ber 
separate  estate  ia  sought  to  be  subjected  or 
charged  with  the  payment  of  plaintiff's  ac- 
count (3)  Because  it  overrules  defendant's 
demurrer.  (4)  Because  it  overrules  defend- 
ant's motion  to  quash  the  attachment 

That  the  affidavit  on  which  the  attachment 
was  sued  out  is  insufficient,  has  been  already 
decided  in  the  cases  of  Altmeyer  v.  Caul- 
field,  37  W.  Va.  847, 17  S.  B.  409,  and  Grim  v. 
Harmon,  38  W.  Va.  696,  18  S.  E.  753  (see, 
also.  Reed  v.  McCIoud,  38  W.  Va.  701,  703, 18 
S.  B.  824),  and  the  motion  to  quash  it  should 
have  been  sustained.  The  appearance  of 
defendant,  and  passing  by  the  attachment, 


and  entering  her  demurrer  to  tlie  bill  and 
filing  her  anawer,  had  the  effect  of  waiving 
any  defect  in  the  taking  or  execution  of 
the  order  of  publication,  for  she  thereby  sub- 
mitted herself  to  the  Jurisdiction  of  the  court; 
but  it  was  not  a  waiver  of  her  right  to  con- 
test plaintiff's  right  to  sue  out  the  attachment, 
or  to  move  to  quash  it  for  an  Insufficient 
affidavit,  for  the  attachment  is  now  used  for 
other  purposes  of  great  Importance  to  both 
parties  and  to  others  interested,  besides  that 
of  mesne  process,  to  institute  the  suit  and 
give  the  court  Jurisdiction,  to  that  extent, 
of  the  cause.  And  this,  I  think,  is  the  fair 
construction  of  our  statute.  See  section  19 
and  section  23  of  chapter  106  of  the  Ckide.  It 
defendant  had  first  moved  to  quash  the  at- 
tachment, and  stopped  at  that  point,  the 
court  in  no  event  would  have  bad  Jurisdic- 
tion of  her  person,  but  the  demurrer  and  an- 
swer put  her  personally  within  the  power  of 
the  court  to  pronounce  any  proper  decree. 
I  think  the  bill  does  set  out  sufficiently  a 
good  cause  of  action,  tIz.  a  debt  created  by 
defendant  for  the  wages  of  plaintiff,  as  a 
laborer,  in  drilling  for  a  certain  time  on  an  oil 
well  of  defendant,  etc.,  and  that  the  drcnit 
court  was  right  in  overruling  the  demurrer. 
The  suit  was  instituted  when  chapter  66,  as 
It  is  in  the  Code  of  1891,  was  In  force.  The 
first  part  of  section  16  Is  as  follows:  "A 
claim  against  the  separate  estate  of  a  mar- 
ried woman  for  the  payment  of  which  she  has 
charged  the  same  shall  be  enforced  only  in  a 
court  of  equity  in  rem  and  not  in  personam." 
By  the  custom  of  London,  which  can  be 
continuously  traced  back  beyond  the  Nor- 
man Conquest  (1066),  a  wife  might  carry  (m 
a  trade,  and,  in  reference  thereto,  could  sue 
and  be  sued  as  though  she  were  a  single 
woman.  Langham  v.  Bewett,  Cro.  Oar.  68; 
Beard  t.  Webb,  2  Bos.  &  P.  08;  1  Selw.  N.  P. 
227;  Blng.  Inf.  260;  Schoulor,  Husb.  &  Wife. 
I  89.  Under  the  feudal  system,  her  existence, 
as  the  owner  in  fee  of  real  estate,  was,  ia 
many  Important  particulars,  recognized  and 
regarded;  but,  as  a  freeholder,  she  was,  aft- 
er the  husband  became  tenant  by  the  cur- 
tesy initiate,  completely  absorbed  into  the  ex- 
istence of  her  husband.  About  a  century 
ago  the  court  of  chancery  began  to  recognise 
her  separate  existence,  as  the  owner  of  prop- 
erty, and  regard  her.  In  a  way,  as  a  feme 
sole,  and  as  such  the  owner  of  her  own  prop- 
erty, with  its  incident  of  her  right  to  dis- 
pose of  it,  when  not  expressly  restrained; 
and  because  it'  was  her  property  it  was 
chargeable  with  her  debts,  as  one  of  the  in- 
cidents of  property  in  general,  and  her  cred- 
itors could  make  her  pay  them,  in  a  court  of 
equity,  by  a  kind  of  equitable  levy.  By 
means  of  its  exclusive  power  over  trusts  and 
the  specific  performance  of  contracts,  it  was 
supposed  to  need  no  statute  to  enable  such 
court  to  put  It  out  of  reach  of  the  husband's 
creditors,  and  beyoud  his  control.  To  what 
end  should  she  receive  It  if  it  is  the  property 
of  the  husband  the  next  moment!    Tyrrtil  v. 
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lope,  2  Atk.  5C1.  At  this  stage  our  court  of 
Uaiiccry  took  up  and  applied  tbe  doctrine 
t  a  married  woman's  separate  estate.  See 
Vest  V.  West  (1825)  3  Rand.  (Va.)  373; 
'Izonneau  v.  Pegram  (1830)  2  Leigh,  183; 
Voodson  V.  Perkins  (1849)  5  Grat  345;  Penn 
'.  Whitehead  (18C7)  17  Grat.  503.  See  Bad- 
ord  V.  CarwUe  (1879)  13  W.  Va.  572,  where 
here  Is  a  full  review  of  the  cases,  and  a 
eai-ned  discussion  of  the  subject,  by  Judge 
^reeu.  Thus,  as  to  her  separate  property, 
she  was  regarded,  sub  modo,  as  a  feme  sole; 
:bat  the  Jus  dlsponendi,  and  tbe  liability  of 
tier  separate  estate  to  pay  all  her  debts  In- 
curred during  coverture,  both  followed  as  In- 
cidents of  such  ownership,  only  to  be  re- 
strained or  taken  away  by  express  words,  or 
Intent  made  equally  clear  and  manifest. 

Our  first  statute  dealing  with  the  separate 
property  and  rights  of  married  women  was 
taken  from  the  New  York  statutes,  and  Is 
found  as  chapter  66  of  the  Code  of  West  Vir- 
ginia of  1868  (page  447),  and  became  tbe  law 
on  and  after  the  Ist  day  of  April,  1869.    The 
first  and  fourth  sections  dealt  with  the  equi- 
table separate  estate  as  it  then  existed.     It 
enacted  that  It  should  remain  her  sole  and 
separate  property,  as  If  she  were  a  single 
woman,  and  should  in  no  way  be  subject  to 
the  control  of  her  husband,  or  be  liable  for 
his    debts.     It   evidently   contemplated    the 
speedy  extinguishment  of  sudi  equitable  sep- 
arate estates,  and  made  aU  that  came  into 
existence  after  the  1st  day  of  April,  1869, 
statutory;   making  it  her  sole  and  separate 
property,  as  if  she  were  a  single  woman,  sub- 
ject to  but  one  restraint,— that  she  could  not 
sell  and  convey  her  real  estate  without  her  hus- 
band joining  in  the  deed  or  writing,  unless  she 
was  living  separate  and  apart  from  her  hus- 
band,—and  apply  lug  it  to  women  married  aft- 
er the  Ist  day  of  April,  1869,  and  to  all  prop- 
erty accruing  after  that  date  to  women  al- 
ready married.     If  the  action  concerned  her 
separate  estate,  she  could  sue  and  be  sued 
as  a  feme  sole,  without  Joining  her  husband. 
In  short,  she  owned   with  the  powers  of  a 
feme  sole,  and  could  sue  and  be  sued  in  rela- 
tion thereto  as  a  feme  sole. 

To  this  condition  chapter  66  has  substan- 
tially been  brought  by  amendment  and  re- 
enactment  by  the  act  taking  effect  on  10th 
February,  1893,  and  the  act  of  24th  Febru- 
ary, 1893  (see  chapter  3,  p.  6,  and  chapter  43, 
p.  157,  Acts  1893),  except  that  section  12, 
making  her  earnings  her  sole  and  separate 
property,  is  taken  from  section  14,  c.  109, 
Acts  1891.  now  found  In  the  present  Code 
(Ed.  1891)  as  section  14  of  chapter  66.  But 
when  this  suit  was  brought,  as  we  have  seen, 
section  16,  c.  .66,  Code  1891,  was  the  law. 
which  says  that  the  claim  against  her  sepa- 
rate estate  shall  be  enforced  only  In  a  court 
of  equity,  in  rem  and  not  in  personam.  In 
what  sense  is  the  term  "in  rem"  here  used? 
We  generally  turn  to  courts  of  admiralty  for 
examples  of  proceedings  and  Judgments  Id 
teui,  in  the  proper  sense;  for  a  suit  in  admi- 


ralty to  enforce  a  maritime  Hen  is  not  an  ac- 
tion against  any  particular  person,  to  com- 
pel him  to  do  or  forbear  something,  but  s 
claim  against  all  mankind,  a  suit  in  rem  as- 
serting the  claim  of  the  libellant  to  the  thing 
OS  against  all  the  world,— a  method  of  pro- 
cedure against  the  thhig,  resorted  to  in  that 
court  to  enforce  a  right  in  the  thing,  called  a 
"maritime  lien."  It  constitutes  no  Incum- 
brance on  the  vessel,  but  becomes  one  only 
by  virtue  of  {m  actual  attachment  See  2 
Jones,  Liens,  {  1676  et  seq.  Whenever  the 
debt  for  materials,  etc..  Is  by  law— no  matter 
what  law,  or  by  what  contract— a  lien  on  the 
vessel,  then  the  vessel  may  be  proceeded 
against  in  rem,  and  In  all  cases  tbe  contract- 
ing parties  may  also  be  proceeded  against  In 
personam.  Ben.  Adm.  (3d  Ed.)  |  270.  "A 
ship  is,  of  necessity,  a  wanderer,  visiting 
places  where  her  owners  are  unknown. 
•  •  •  These  and  other  kindred  characteris- 
tics of  maritime  commerce  have  established 
the  necessity  of  making  the  ship  herself  secu- 
rity. In  many  cases,  to  those  who  have  de- 
mands against  the  master  or  owners.  Ml 
these  are  maritime  liens,  whether  created  by 
actual  hypothecation,  by  implication,  or  by 
operation  of  law.  It  is  a  right  affecting  the 
thing,  and  giving  a  sort  of  proprietary  inter- 
est in  It,  and  a  right  to  proceed  against  it  to 
recover  that  interest  •  ♦  •  Wherever 
there  Is  a  maritime  lien  upon  property,  it 
adheres  to  the  proceeds  of  that  property,  into 
whose  hands  soever  they  may  go,  and  those 
proceeds  may  be  attached  in  admiralty."  Id. 
§  290.  "Suits  and  proceedings  in  admiralty 
are  divided  into  two  great  classes, — suits  and 
proceedings  in  rem,  and  suits  and  proceed- 
ings In  personam.  Suits  in  rem  are  against 
the  thing  itself,  and  the  relief  sought  is  con- 
fined to  the  thing  Itself,  and  does  not  extend 
to  tbe  person.  Suits  in  personam,  on  the 
other  hand,  are  against  a  person;  and  the  re- 
lief Is  sought  against  him,  without  refer- 
ence to  any  specific  property  or  thing.  In  a 
suit  in  rem,  unless  some  one  intervenes  and 
assumes  the  responsibilities  of  the  contro- 
versy, the  power  and  process  of  the  court 
is  confined  to  the  thing  itself,  and  does  not 
readh  either  the  person  or  other  property  of 
its  owner.  In  a  suit  In  personam,  the  court 
Is  confined  to  the  rights  and  liabilities  of  the 
person,  and,,  in  its  execution,  proceeds  against 
his  property  generally,  without  any  regard  to 
Its  relation  to  the  matter  In  controversy." 
Id.  I  359.  In  certain  cases  the  proceedings 
In  rem  and  the  proceedings  in  personam  may 
be  united  in  the  same  suit,  for  the  purpose 
of  more  complete  Justice.  Id.  S  361.  In  the 
proceeding  in  rem,  the  decree  can  only  dis- 
pose of  the  thing,  but  all  the  world  are  bound 
by  the  decree,  because  all  the  world  are  par- 
ties to  the  suit,  in  the  sense  of  being  duly 
notified  by  the  seizure,  called  "serving  the 
notice  on  the  thing  itself."  Where  the  pro- 
ceedings are  in  personam,  notice  is  served 
personally  or  by  publicntion.  and  the  decree 
binds  only  the  parties,  and  those  claiming 
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nnder  them.  See  Id.  {  SOi  et  aeq.  It  seems 
that  a  sale  mider  a  decree  In  admiralty  dis- 
charges all  prior  Hens  nnder  a  state  law, 
and  the  purchaser  takes  the  property  dis- 
charged of  all  incumbrances.  2  Jones,  Liens, 
i  1811.  This  brings  us  to  that  large  class  of 
cases,  so  common  in  courts  of  equity,  for  en- 
forcing liens  and  charges  by  the  sale  of  the 
property,  as  liens  by  mortgages  and  deed  of 
trust,  vendors'  liens.  Judgment  liens,  attach- 
ments against  the  property  of  nonresidents, 
etc.  But  they  diller,  among  other  things, 
from  actions  which  are  strictly  In  rem.  In 
that  the  interest  of  the  defendant  is  alone 
sought  to  be  affected,  that  citation  to  him  Is 
required,  and  that  Judgment  therein  is  only 
conclusive  between  the  parties.  These  are 
called  "proceedings  quasi  in  rem,"  having 
certain  marks  of  resemblance  to  proceedings 
in  rem,  which  presuppose  certain  differ^ 
ences.  See  Freeman  v.  Alderson,  110  U.  S. 
187,  7  Sup.  Ct  165;  Bruit  v.  Thompson,  31 
W.  Va.  16,  23,  6  S.  B.  352;  2  Black,  Judgm.  | 
798  et  seq.;  2  Freem.  Jndgm.  (4th  Ed.)  {  606 
et  seq. 

What,  then,  is  the  class  characteristic  of 
Judgments  and  decrees  in  rem  proper,  which 
differentiates  them  from  the  general  class, 
which  distinguishes  them  from  other  Judg- 
ments? Mr.  Freeman,  in  his  work  on  judg- 
ments, says  (section  606):  "It  seems  to  us 
that  the  true  definition  of  a  'Judgment  In 
rem'  is  that  It  Is  an  adjudication  against 
some  person  or  thing,  or  upon  the  status  of 
some  subject-matter,  which,  wherever  and 
whenever  binding  upon  any  person,  is  equal- 
ly binding  upon  all  persons."  That  is,  it  Is 
a  Judgment  which,  being  valid,  binds  all 
persons.  A  proceeding  in  rem  is  a  Judicial 
proceeding  against  the  thing  itself,  which, 
terminating  in  a  valid  Judgment,  binds  all 
the  world.  "It  is  a  distinguishing  peculiari- 
ty of  a  proceeding  In  rem  that  the  Jurisdic- 
tion of  the  court,  in  the  particular  case,  rests 
merely  upon  the  seizure  or  attachment  of 
the  property.  No  personal  notice  to  any  in- 
dlTidnal  is  required.  The  res,  being  brought 
within  the  Jurisdiction  of  the  court,  becomes 
subject  to  its  adjudication,  and  all  parties 
Interested  are  supposed  to  be  duly  apprised 
of  the  proceedings  by  the  mere  taking  of  the 
property,  or  by  the  usual  proclamation  or 
published  notice.  This  Jurisdiction  empow- 
ers the  court  to  adjudicate  the  status  at  the 
res,  or  to  order  it  to  be  disposed  of  In  a 
given  way,  according  to  the  object  of  the 
action.  Of  course,  it  does  not  authorize  the 
fastening  of  a  personal  liability  upon  any 
individual  not  personally  served.  A  Judg- 
ment In  rem  is  conclusive  and  binding,  not 
only  upon  parties  (If  there  are  any)  and 
privies,  but  also  upon  strangers,— upon  all 
persons  Interested.  See  Freeman  v.  Aider- 
son,  119  tJ.  S.  187,  7  Sup.  Ct  166;  2  Black, 
Jndgm.  If  793-795.  Wherever  there  is  a  per^ 
Bonal  liability  in  a  maritime  cause  of  ac- 
tion, "personal  actions  and  injuries  which 
eoBcem  navigation,  the  right  may  be  en- 


forced by  a  suit  in  personam  In  the  ad- 
miralty. Whenever  there  is  a  maritime  lien 
on  a  thing,  the  lien  may  be  enforced  by  a 
suit  in  rem  In  the  admiralty."  The  rules  of 
the  supreme  court  (Noa.  12  to  19)  specify  cer- 
tain cases  in  which  the  suit  is  to  be  brought 
in  rem  or  in  personam,  or  both.  And  in 
cases  not  specified  In  those  rules,  generally, 
the  proceeding  In  rem  may  be  Joined  with  a 
suit  in  personam.  Ben.  Adm.  Pr.  (3d  Ed.) 
U  361,  362.  In  a  suit  in  rem,  it  Is  not  usual 
to  render  a  decree  In  personam,  but  it  is 
usual  to  give  a  decree  the  same  form  as  in 
personam;  and  also,  if  the  property  be  still 
in  custody,  to  decree  a  condemnation  and 
sale  of  the  property,  and  that  the  proceeds 
be  brought  Into  court,  or,  if  the  property 
have  been  delivered  on  stipulation,  then  that 
the  stipulators  cause  the  engagement  of  their 
stipulation  to  be  fulfilled  within  a  c«tain 
time  after  notice  of  the  decree,  or  show 
cause  why  a  summary  Judgnnent  should  not 
be  entered  against  them  on  their  stipulation. 
and  execution  Issue  thereon.  Ben.  Adm. 
Pr.  S  647. 

There  Is  a  large  class  of  proceedings  which 
have  some  of  the  marks  of  a  proceeding  and 
Judgment  in  reib,  yet  lack  the  class  charac- 
teristic, that  may  be  called  "Judgments  and 
proceedings  quasi  In  rem,"— a  term  that 
marks  resemblance,  yet  supposes  difference 
(And.  Law  Diet),— such  as  inquests  of  office, 
proceedings  to  determine  forfeiture  of  land 
for  nonpayment  of  taxes,  to  enforce  liens, 
etc  An  Inquisition  of  lunacy,  resulting  in 
a  finding  of  lunacy,  is  conceded  to  be  no  more 
than  prima  facie  evidence  against  third  per- 
sona Rogers  v.  Walker,  6  Pa.  St  373;  Den 
V.  Clark,  10  N.  J.  Law,  217;  Freem.  Judgm. 
{  607.  Therefore,  It  cannot  be  called  strict- 
ly in  rem.  An  action  replevin-dethiue,  in 
this  state,  cannot  be  deemed  in  rem,  for 
it  is  in  personam,  inter  partes,  and  the  Judg- 
ment binds  only  the  parties  and  their  privies. 
In  Maine,  certain  proceedings  to  secure  liens 
on  logs  are  both  In  rem  and  In  personam, 
and  the  court  cannot  proceed  until  it  takes 
the  steps  necessary  to  give  it  Jurisdiction 
over  the  property  as  well  as  over  the  person 
of  the  alleged  owners.  Notice  to  the  per- 
sonal defendant  (the  debtor)  is  not  snfflcient 
nor  Is  an  appearance  by  him,  or  by  persons 
claiming  to  be  the  owners  of  the  logs,  suffi- 
cient It  cannot  be  known  that  there  are 
not  others  still  who  have  an  Interest  in  the 
property,  and  a  right  to  be  heard.  Hence, 
as  already  stated,  such  notice  of  the  pendency 
of  the  suit  must  be  given  as,  in  contempla- 
tion of  law,  is  notice  to  all  the  world.  Sheri- 
dan y.  Ireland,  66  Me.  138.  Whenever  a  pro- 
ceeding, though  formally  in  rem,  is  not  such 
in  fact  because  it  is  directed  against  a  par- 
ticular claimant  only,  the  Judgment  cannot 
affect  the  interests  of  third  persons.  Dean 
v.  Chapln,  22  Mich.  275;  Windsor  ▼.  Mc- 
Veigh, 93  U.  S.  274;  Risley  v.  Bank.  83  N. 
T.  318;  Day  v.  Mlcon,  18  Wall.  15C;  CJon- 
rad  V.  Waples,  96  U.  S.  279.    A  nnmber  of 
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actions  and  proceedings  are  sometimes  spo- 
ken of  as  in  the  nature  of  proceedings  in  rem, 
which  In  truth  are  rather  qualified  proceed- 
ings in  personam  than  prooeedings  in  rem. 
Freem.  Judgm.  p.  1057,  §  607;  Freeman  v. 
Alderson,  119  U.  S.  187, 7  Sup.  Ct  1^;  Black, 
Judgm.  i  793. 

The  proceeding  in  this  case  was  by  foreign 
attachment  against  the  separate  estate  of  a 
nonresident  married  woman.  By  the  seizure 
of  the  property,  the  court  acquired  Jurisdic- 
tion over  It,  which  will  bind  the  absent  debt- 
or; but  the  judgment  or  decree  must.  In  Its 
effect,  be  restricted  to  the  propei-ty  before 
the  court,  unless  the  defendant  appears;  and, 
even  as  to  that  property,  it  is  not  conclnslve 
upon  the  title,  except  as  between  the  parties 
to  the  action.  It  can  have  no  binding  effect 
upon  strangers;  and,  no  matter  what  the 
proceeding  may  be  called,  it  Is  a  proceeding 
quasi  In  rem,  and  not  In  rem  pure  and  sim- 
ple. Nor  does  the  fact  of  its  being  against 
tbe  separate  estate  of  a  married  woman,  un- 
der section  16  of  chapter  66  of  the  Code, 
alter  tbe  nature  of  tbe  proceeding  in  this  re- 
spect See  Freem.  Judgm.  i  607a.  The 
court  could  not  have  seized  the  property,  and 
sold  it  under  the  attachment,  without  pro- 
ceeding against  her  personally  by  order  of 
publicatloo,  as  a  nonresident,  for  to  that  ex- 
tent the  suit  was  a  proceeding  In  personam, 
though  no  personal  Judgment,  we  will  say 
for  the  present,  could  have  been  rendered 
against  her,  and  nobody's  title  but  hers  could 
have  been  affected  by  any  sale  or  other  pro- 
ceeding on  the  attachment,  nor  could  tbe 
court  have  proceeded  against  her  or  her  es- 
tate without  the  attachment,  for  no  other  ma- 
chinery had  been  provided  for  that  purpose; 
and,  that  an  attachment  lies,  see  Powers  v. 
Totten,  42  N.  J.  Law,  442  All  that  the 
statute  meant  was  that  it  was  a  proceed- 
ing quasi  in  rem  against  her  separate  estate, 
and  no  personal  Judgment  was  to  be  ren- 
dered against  her.  Nor  could  any  such  Judg- 
ment have  been  rendered  against  her  on  for- 
eign attachment,  even  if  she  were  feme  sole, 
without  her  appearance  In  the  suit  The 
sixteenth  section  of  chapter  66  of  the  Code 
of  1891  is  only  declaratory.  In  Stockton  t. 
Farley,  10  W.  Va.  171,  it  bad  been  held  that 
the  liability  of  bar  separate  estate  could 
only  be  enforced  in  a  court  of  equity;  and  In 
Hughes  V.  Hamilton,  19  W.  Ya.  366,  it  bad 
been  held  that  the  proceeding  by  blU  in  equi- 
ty to  subject  her  separate  estate  was  In  the 
nature  of  a  proceeding  in  rem. 

It  appears  by  the  affidavit  of  plaintiff,  on 
which  he  sued  out  his  attachment,  that  de- 
fendant is  a  nonresident  of  this  state,  and  a 
resident  of  the  state  of  Pennsylvania,  and 
that  the  contract  upon  which  he  sues  was 
made  with  her  there,  and  her  separate  prop- 
«ty  was  by  her  there  charged  with  the 
jMyment  of  tbe  liability  Incurred  by  her  to 
plalntifl  for  drilling  the  well,  etc.,  and,  we 
may  infer,  was  payable  there.  The  general 
mle  IB  that  tbe  validity  of  a  contract  to  to 


be  determined  by  the  law  of  the  state  in 
which  It  Is  made.  If  it  Is  valid  there,  it 
is  deemed  valid  everywhere,  and  will  sustain 
an  action  in  the  courts  of  a  state  whose  laws 
do  not  permit  such  a  contract;  being  only 
invalid,  and  not  in  itself  wrongful.  Scudder 
V.  Bank,  91  U.  S.  406;  MiUiken  v.  Pratt,  126 
Mass.  374;  Robinson  v.  Queen,  87  Tenn.  445, 
11  S.  W.  38.  The  propriety  of  applying  the 
law  of  tbe  place  where  the  contract  must 
be  taken  to  have  been  made  is  strengthened 
in  this  case,  as  It  brings  Into  operation  the 
law  of  her  domicile,  to  determine  the  nature 
and  extent  of  the  liability  of  her  separate 
personal  estate  for  tbe  payment  of  her  debts. 

By  the  Pennsylvania  married  woman's  act 
of  3d  of  June,  1887,  so  general  Is  the  married 
woman's  power  to  contract  that  her  inabil- 
ity is  the  exception,  rather  than  the  rule. 
Her  power  of  acquiring,  holding,  and  dis- 
posing of  property  seems  to  be  Just  the 
same  as  if  she  were  a  feme  sole.  The  only 
restriction  placed  upon  this  emancipation 
from  her  common-law  disability  is  that  she 
shall  have  no  power  to  mortgage  or  convey 
her  real  estate  unless  her  husband  Join  in 
such  mortgage  or  conveyance.  See  Adams 
V.  Gray,  154  Pa.  St  258,  26  Atl.  423;  Abell 
V.  Chaffee,  154  Pa.  St  256,  26  Atl.  364; 
Koechllng  v.  Henkel,  144  Pa.  St  216,  22  AQ. 
808;  Association  v.  Fritz,  152  Pa.  St  224,  25 
Atl.  668.  When  a  married  woman  has  a  sep- 
arate estate,  she  may  make  any  and  all  con- 
tracte  that  a  party  snl  Juris  may  make.  Mc- 
Cormick  v.  Bottorf,  155  Pa.  St  331,  26  AtL 
545;  Campe  ▼.  Home,  158  Pa.  St  60S,  611, 
27  AtL  1106;  Steffen  t.  Smith,  159  Pa.  St 
207,  210,  28  Atl.  296.  From  these  cases,  and 
the  statute  of  Pennsylvania  of  3d  day  of 
June,  1887,  it  appears  tliat  tbe  old  law  as 
to  the  rights  and  liabilities  of  married  wom- 
en of  that  state  has  been  abrogated,  and 
a  new  condlticHi  thenceforward  prevailed, 
with  "new  rights,  new  duties,  new  liabiU- 
ties,  new  obligations,  much  more  in  accord 
with  the  teachings  of  commim  sense  and  prac- 
tical Justice  than  befora"  Campe  v.  Home. 
And,  so  far  as  the  point  here  Involved  is  con- 
cerned, it  is  in  accord  with  the  law  of  thlp 
state,  as  appears  by  chapter  66  of  the  Code, 
as  amended  and  re-enacted  by  the  act  of 
February  16,  1893,  which  went  into  operation 
60  days  before  the  decree  here  complained 
of  was  pronounced;  so  that.  If  either  one  of 
these  two  laws  applied,  the  personal  decree 
of  the  circuit  court  was  right,  for  by  both 
she  may  be  sued  and  decreed  to  pay  the 
same  in  all  cases  as  if  she  were  a  feme  sole, 
and  of  course  a  personal  decree  may  be  en- 
tered against  a  feme  sole. 

It  is  universally  admitted  and  established 
that  the  fwms  of  remedies  and  tbe  modes 
of  proceeding  and  the  execution  of  Judgments 
are  to  be  regulated  solely  and  exclusively  by 
the  law  of  the  place  where  the  action  is  In- 
stituted. See  Story,  Confl.  Law  (8th  Bd.) 
«  556;  Whart  Confl.  Law,  {§  747,  749.  What 
to  remedy,  see  Johnson  t.  Fletcho:,  64  Miss. 
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6S1.  And  where  there  are  conflicting  local 
laws,  more  or  less  favorable,  respecting  ca^ 
pacity,  that  may  be  preferred  by  which  the 
capacity  is  enlarged,  see  3  Am.  &  Eng.  Enc. 
Law,  p.  519;  Whart  Confl.  Law,  §§  102.  104. 
It  is  also  well  settled  that  the  law,  as  amend- 
ed,—made  better,— may  govern  the  remedy 
in  the  farther  progress  of  the  suit,  so  far  as 
It  does  not  affect  the  right.  This  change  in 
the  law  of  procedure  was  remedial,  enlarg^ing 
the  piaintiGTs  remedy  so  as  to  allow  a  per. 
sonal  decree,  which  did  not  conflict  with  the 
defendant's  right,  according  to  the  law  of 
her  domicile,  and,  as  it  has  been  held  in  a 
like  case,  did  not  conflict  with  her  right,  U 
it  had  been  determined  by  the  married  wom- 
an's act  (chapter  66,  Code  1891)  In  force 
in  this  state  when  this  suit  was  commenced. 
See  Van  Metre  v.  Wolf,  27  Iowa,  341.  It  re- 
lates to  the  form,  bnt  does  not  affect  the  sab> 
stance,  of  the  decree  pronounced.  Morton  t. 
Valentine,  15  La.  Ann.  153.  See  Bncking- 
ham  T.  Moss  (1873)  40  Ck>nn.  461.  There  is 
no  injurious  change  in  the  time  or  manner  of 
payment  by  the  change  In  method  of  proced- 
ure. 

Thns,  we  see  that  in  her  own  state  a  per- 
sonal decree  could  have  been  given  against 
her;  and,  by  the  law  of  this  state  when  the 
decree  complained  of  was  entered,  the  same 
thing  could  be  done,  but  not  by  the  law  as 
it  was  when  plaintiff's  suit  was  Instituted; 
and  a  majority  of  the  court  are  of  opinion 
that,  under  the  circumstances,  the  law  of  the 
remedy  when  the  suit  was  commenced  ought 
to  still  govern  when  the  decree  is  pronounced. 
In  that  view,  the  decree  ought  to  have  added, 
"to  be  levied  of  her  separate  personal  prop- 
erty proceeded  against  and  attached,"  or 
something  equivalent  thereto.  The  decree 
complained  of  must  be  am«ided,  sustaining 
defendant's  motion  to  quash  the  attachment, 
and  adding  to  the  decree  the  above  qualifica- 
tion, and  for  that  purpose  the  cause  Is  re- 
manded to  be  further  proceeded  in. 


(39  W.  Ta.  6S8) 

JOHNSON  v.  BUKN8  et  aL 

(Supreme  Comrt  of  Appeals  of  West  Virginia. 

Dec.  15,  1884.) 
Sjxb  or  Looa — Mods  ov  Uiasubbiui7t— "Sobib- 

KBB'S  RuLB" — EVIDENOB  Of  COBTOM— RSVIBW 

OX  Affbal — BumciENOT  OF  Evidence. 

1.  A  written  contract  shows  that  logs  are 
pnrchaaed  at  a  given  price  per  cubic  foot,  no 
mode  of  measarement  being  specified  by  it  Ev- 
idence is  admissible  to  prove  a  contemporane- 
ons  oral  agreement  that  a  certain  mode  of  mea- 
soremeDt  is  to  be  applied. 

2.  Where  such  contract  does  not  provide  a 
mode  oi  measarement,  and  there  is  no  such  spe- 
dal  agreement  to  apply  a  particular  mode  of 
measarement,  and  sncn  logs  are  purchased  with 
the  knowledge  on  the  part  of  the  seller  that 
they  are  to  be  manofactured  into  sawed  Inm- 
ber,  in  ascertaining  the  cubical  contents  of  the 
logs  Elcribner's  role,  designated  "cubic  measare- 
ment," redndng  the  logs  to  sqtiare  measure,  is 
the  rale  applicable. 

8.  Where  a  contract  does  not  provide  In  a 
given  particular,  particular  local  custom  may 
be  proven  for  its  interpretation,  so  it  be  brought 


home  to  the  knowledge  of  the  person  to  be  af- 
fected by  it,  and  so  it  do  not  violate  fixed  stat- 
ute or  common  law. 

4.  In  measarement  of  logs,  lumber,  and  tim- 
ber, where  there  is  no  contract  provision  as  to 
mode  of  measarement,  Scribner  s  rule  applies, 
under  section  17a,  c.  59,  Code  1891,  and  cus- 
tom or  usage  has  no  application. 

5.  Under  section  9,  c  131  (Ed.  1891),  of  the 
Code,  when  exception  is  taken  to  the  action  or 
opinion  of  the  court  upon  a  question  involving 
evidence  upon  a  motion  for  a  new  trial  or  oth- 
erwise, all  the  evidence,  whether  conflicting  oi 
not,  must  be  certified,  and  this  court  must  con- 
sider all  sach  evidence  on  both  sides,  though 
conflicting,  not  rejecting  any.  If,  uiwn  such 
evidence,  the  finding  o<  the  jnry  plainly  appears 
to  be  contrary  to  the  evidence,  or  without  suffi- 
cient evidence,  or  plainly  against  the  decided  and 
clear  preponderance  of  evidence,  it  ought  to  be 
set  aside,  even  though  the  evidence  be  conflict- 
ing. 

6.  While  a  verdict  may,  under  the  circum- 
stances just  stated,  be  set  aside  though  the  evi- 
dence conflict,  yet  the  power  to  do  so  should  be 
caution^  exercised. 

7.  Whether  a  party  shall  introdnes  further 
evidence  after  that  of  the  adverse  party  has 
been  heard  Is  a  matter  within  the  discretion  ot 
the  court,  and  its  exercise  will  rarely,  if  ever, 
be  the  cause  of  reversal  in  an  appellate  court, 
dearly  he  is  entitled  to  introduce  evidence  to  re- 
but that  -of  the  other  party. 

(Syllabus  by  the  Court,) 

Error  to  circuit  court,  Webster  county. 

Action  by  John  N.  Johnson  against  Bums 
Bros.  &  Hottman.  There  was  a  Judgment 
for  plalntUt,  and  defendants  bring  error. 
Beversed. 

W.  E.  Haymond,  for  plaintiffs  In  error.  L. 
D.  Strader  and  A.  W.  Oorley,  for  defendant 
in  error. 

BBANNON,  P.  This  is  a  writ  of  error 
taken  by  Bums  Bros.  &  Hoffman  to  a  Judg- 
ment of  the  circuit  court  of  Webster  coun- 
ty, rendered  In  an  action  by  John  N.  John- 
son against  them.  The  action  was  for  the 
recovery  of  the  price  of  timber  sold  Bums 
Bros.  &  Hoffman  by  Johnson  by  written 
contracts,  to  be  paid  for  at  so  much  per 
cubic  foot,  and  controversy  arises  out  of  a 
difference  as  to  the  mode  of  measurement; 
Johnson  contending  that  the  logs  must  be 
measured  solid,  excluding  nothing  to  square 
them,  while  Burns  Bros.  &  Hoffman  contend 
that  the  logs  must  be  brought  to  the  square. 
The  contract  being  silent  as  to  the  guide  or 
rule  of  measurement,  under  section  17a,  c 
69,  Code  1891,  Scribner's  rule  must  apply. 
Neither  side  denies  thia  But  Scribner's 
rules  contain  two  modes  of  measurement,— 
one  for  ascertaining  the  solid,  cubical  con- 
tents of  spars  or  other  round  timber;  the 
other  for  ascertaining  cubical  contents  after 
bring^g  logs  to  the  square.  The  question 
is,  which  of  those  rales  shall  be  used  in  the 
case,  round  or  square  measure? 

First  Question.  The  plaintiff  gave  In  evi- 
dence the  written  contract,  and  the  rule  of 
measurement,  claimed  by  him  as  applica- 
ble, found  on  page  64  of  Strlbner's  book  for 
ascertaining  solid  cubical  contents  of  round 
timber,  and  gave  Evidence  of  the  number 
and  contents  of  the  logs  he  (umlshed;  and 
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!D,  on  cross-examination  of  6.  M.  Burna. 
rltaess  for  defense,  and  one  of  the  defend- 
ts,  counsel  for  plaintiff  asked  him  If  he 
reed  with  plaintiff,  at  the  time  of  making 
»  written  contract,  that  the  timber  shonid 

measured  giving  the  solid  contents,  no 
tement  having  been  made  by  Burns  or 
f  witness  for  defendants  touching  any 
de  of  measurement,  to  which  question  the 
'ense  objected,  but  the  court  overruled  the 
lection,  and  the  witness  answered  that 
Te  was  no  agreement  as  to  the  mode  of 
asurement  at  the  time  of  the  execution  of 

written  contract,  bnt  that  he  had  pre- 
usly  explained  to  Johnson  the  mle  mider 
ich  his  firm  ascertained  the  cubical  con- 
ts  of  logs,— that  is,  the  mle  on  page  68 
Scribner's  book.    After  the  defendant  rest< 

plaintiff,  in  rebuttal,  as  a  witness  for 
iself,  stated,  against  objection  by  defend- 
s,  that  at  the  time  of  the  execution  of  the 
itract  there  was  an  agreement  as  to  the 
3e  of  measurement,  and  that  Burns 
eed  with  him  that  he  should  have  round 
isure,  and  the  solid  contents  of  the  tlm- 

sold.  It  Is  urged  that  the  court  com- 
ted  error  in  compelling  Bums  to  answer 

question  whether  he  had  such  agree- 
it  with  plaintiff  as  to  mode  of  measure- 
it,  and  in  allowing  plaintiff  to  prove  such 
eement  in  two  respects:  First,  that  it  al- 
ed  oral  evidence  to  vary  a  written  agree- 
it;  and,  secondly,  that  it  was  in  rebuttal 
lefendant's  evidence  and  too  late. 

Was  evidence  of  the  oral  agreement  ad- 
sible?  The  cases  are  innumerable  on  the 
ject  of  when  oral  evidence  does  or  docs 
vary  or  contradict  writings,  and  the  lines 
Ustinction  often  so  nice  that  best  minds 

taxed  and  become  confused  in  seeing 
n;  and  it  woold  be  useless  to  attempt  an 
oration  of  a  subject  which  has  been  dis- 
led  through  centuries  in  decisions  and 
cs  foimd  everywhere.  All  admit  that  oral 
ence  cannot  be  admitted  to  vary  or  con- 
let  a  writing.  As  stated  In  1  Greenl.  Ev. 
'5:  "Parol  contemporaneous  evidence  Is 
Omissible  to  contradict  or  vary  the  terms  of 
illd  written  instrument"  This  court,  in 
^wood  V.  Holladay,  16  W.  Va.  651,  held 

"parol  evidence.  In  the  absence  of  fraud 
nlstake,  will  not  1)e  received  to  Ingraft 
I  or  incorporate  with  a  valid  written  con- 
:  an  Incident  occurring  contemporaneously 
ewitb,  and  inconsistent  with  its  terms." 
.  is  In  words  a  section  of  the  syllabus  in 
well-considered  case  of  Towner  v.  Lucas, 
3rat  705.  In  Crawford  v.  Jarrett,  2 
b,  630,  Judge  Green  said:  "Parol  evl- 
le  cannot  be  admitted  (miless  in  case  of 
1  or  mistake)  to  vary,  contradict,  add  to 
cplain  the  terms  of  the  written  agreement 
roving  that  the  agreement  of  parties  was 
rent  from  what  it  appears  by  the  writ- 
to  have  been."  I  think  this  is  a  correct 
apt  statement  These  authorities  I  se- 
as apt  for  application  to  this  case.  Does 
evidence  of  an  agreement  to  pay  by  a 


measure  glrlng  solid  cubical  contents  vary  or 
contradict  the  terms  of  the  contract,  or  add 
anything  to  or  explain  them  by  showing 
something  In  conflict  with  its  terms?  I  think 
not  That  contract  says  that  so  much  per 
cubic  foot  is  to  be  paid,  but  is  silent  as  to  the 
mode  of  measurement  by  which  the  number 
of  cubic  feet  shall  be  ascertained.  Scrlbner's 
book  is  applied  by  the  law  as  the  rule  of 
measurement,  but  we  find  that  It  gives  two 
modes  of  measurement  for  ascertainment  of 
cubical  contents,— one  ascertaining  the  solid 
contents  of  spars  or  other  round  timber,  the 
other  the  contents  after  bringing  the  logs  to  a 
square.  Now,  certainly  the  parties  could  ap- 
ply either  by  Incorporating  it  In  the  contract 
They  did  not  do  so.  Then  which  shall  apply? 
Is  it  possible  that  an  oral  agreement  that  one 
of  them  shall  be  used  cannot  be  shown?  It 
does  not  contradict  or  vary  the  writing,  for 
that  contains  in  its  terms  not  a  syllable  on  the 
point  It  affords  explanation  by  showing  the 
intention  of  the  parties,  but  does  not  vary 
or  contradict  the  writing.  Oral  evidence  is 
admissible  to  apply  the  instrument  to  the 
subject-matter,  to  enable  ns  to  execute  it  1 
Greenl.  Ev.  Sf  280,  288.  Where  a  description 
in  a  deed  or  other  document  is  applicable  to 
two  or  more  objects,  parol  evidence  is  ad- 
missible to  distinguish  between  the  objects, 
as  weU  as  to  identify  that  Intended  by  the 
parties.  2  Whart  Ev.  §  944.  The  argument 
against  the  view  Just  given  would  be,  in 
effect  that  In  every  case  of  such  a  contract 
silent  as  to  measurement  Scrlbner's  rule  is 
the  law  of  the  contract  and  square  measure 
the  rule;  and  any  oral  evidence  applying  a 
different  rule  makes  the  contract  have  a  dif- 
ferent legal  effect  from  that  which  its  face 
imports  in  law,  and  therefore  varies  and 
contradicts  It;  adds  to  it  something  that 
varies  its  operation.  Just  here  is  the  crucial 
point  It  does  not  do  so  because  the  contract 
does  not  in  itself  call  for  the  one,  rather  than 
the  other,  of  Scrlbner's  two  modes  of  meas- 
urement Both  are  applicable  to  round  tim- 
ber, and  we  cannot  say,  looking  only  at  the 
contract  which  it  calls  for.  If  it  contained 
anything  calling  for  the  one  method  over  the 
other,  that  would  exclude  oral  evidence.  If 
It  had  declared  that  the  timber  was  to  be 
sawed  Into  lumber,  I  think  this  special  oral 
contract  evidence  would  not  be  admissible, 
because  I  think  that  the  language  of  Scribuer 
in  connection  with  these  two  modes  of  meas- 
urement of  round  timber  clearly  shows  that 
the  one  is  applicable  to  timber  sold  for  manu- 
facture into  lumber,  while  the  other  is  for 
ascertainment  of  solid  contents  for  tollage, 
or  when  the  timber  Is  to  be  used  as  spars  or 
simply  as  round  timber.  We  must  construe 
Scrlbner  as  it  is  Incorporated  into  statute 
This  writing  contains  no  earmark  of  the  in- 
tended use  of  the  timber  g^uidlng  us  in  the 
selection  from  Scrlbner  of  the  mode  of  meas- 
urement unless  we  say  that,  as  it  sells  poplar 
timber,  that  is  such  earmark;  but  that  wouKI 
require  us  to  take  a  judicial  notice  of  the  fact 
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as  a  fact  that  poplar  is  used  only  for  conver- 
sion Into  saw-od  lumber,  and  such  is  not  always 
the  fact,  though  gena:ally  so,  and  we  cannot 
carry  the  doctrine  of  judicial  notice  so  far. 
We  think  oral  evidence  of  special  agreement 
to  use  a  certain  mode  of  measurement  admis- 
sible, and  find  no  error  In  the  court's  so 
rulinjg. 

2.  Was  it  too  late  to  ofCer  it  in  rebuttal? 
It  was  not  offered  until  after  the  defendant 
had  given  evidence  to  show  a  custom  there 
prevailing  to  apply  the  other,  or  square, 
measure.  The  plaintiff  gave  in  evidence  the 
mode  of  measuring  round  timber  given  on 
page  64  of  Scribner,  intending  to  rely  on  it 
Then  the  defendant  introduced,  to  repel  this, 
a  custom  to  show  that  the  square  measure 
was  applicable.  Why  could  not  the  plaintiff 
meet  this  custom  evidence  by  showing  an 
agreement  to  apply  another  mode?  I  think 
the  evidence  would  have  been  admissible  in 
connection  with  the  writing  in  chief,  and 
certainly,  therefore,  in  rebuttal.  Even  if  It 
ought  to  have  been  Introduced  in  chief,  we 
would  not  reverse  for  the  departure  from  or- 
der, as  the  object  Is  a  fair  trial,  and  the  order 
of  evidence  is  within  the  discretion  of  the 
trial  court,  and  is  rarely  the  ground  of  re- 
versal. Bowyer  v.  Knapp,  15  W.  Va.  277, 
point  7. 

Second  Question.  Instructiona.  The  court 
refused  certain  instructions  asked  by  defend- 
ants. 

"Defendants'  Instruction  No.  1.  The  court 
instructs  the  Jury  that  in  the  ascertainment  of 
the  contents  of  the  logs  and  timber  Involved  In 
this  salt  it  must  be  by  Scrlbner's  rule,  'cubic 
measurement,"round  timber  reduced  to  square 
timber.' "  This  Instruction  ignores  all  evi- 
dence tending  to  prove  an  oral  contract  to  ap- 
ply the  round  timber  measurement,  and  tied 
the  Jury  to  square  measurement;  and,  ac- 
cording to  what  lias  been  above  said,  and  all 
the  evidence  being  before  the  Jury,  was  prop- 
wly  refused. 

"Defenda-nts'  Instruction  No.  2.  The  court 
Instructs  the  Jury  that  If  they  believe  from  the 
evidence  that  there  was  no  special  contract  be- 
tween the  parties  as  to  the  mode  of  measuring 
and  ascertaining  the  cnblc  feet  in  the  timber 
mAi  by  plaintiff  to  the  defoidants,  then,  in  the 
ascertainment  of  the  contents  of  the  logs  and 
timber  Involved  in  this  suit,  it  must  be  by 
Scrlbner's  mle,  'cubic  measurement,'  "round 
timber  reduced  to  square  timber.' "  Around 
this  inatmcticm  center  principles  important  in 
the  eolation  of  the  case,  and  on  it  I  have  had 
oonslderable  perplexity  of  mind.  Suppose 
tiiere  was  no  agreement  to  apply  either  one  of 
the  modes  of  measurement,  what  measure- 
ment should  be  applied,— wliich  one  of  Scrlb- 
ner's modes?  The  statute  makes  bis  rules  ap- 
plicable. They  are  the  law  of  the  case.  We 
pick  out  a  particular  section  of  the  Code  or 
any  law  book,  and  apply  it  to  a  certain  case, 
because  it  is  the  law  applicable  to  the  facts; 
and  so,  as  Scrlbner's  rule  is  law,  we  apply  that 
portiom  of  his  book— that  process  of  measure- 


ment—applicable to  the  particuhir  facts  of  a 
particular  transaction.  But  the  trouble  is  to 
say  which  section  of  the  law  book  fits  the  case. 
Just  as  in  this  case  the  trouble  is  to  say  which 
measurement  of  the  two  given  by  Scribner  fits 
this  case.  On  the  one  hand,  Johnson  sajrs  that 
he  sold  timber  to  be  cut  and  delivered  by  him 
in  logs,  round  timber,  at  so  much  per  cubic 
foot,  and  It  must  be  paid  for  by  solid  contents, 
no  matter  to  what  use  the  buyers  Intended  to 
apply  it;  while,  on  the  other  hand.  Bums 
Bros.  &  Hoffman  say  they  purchased  the  tim- 
ber, not  to  be  used  as  spars  or  as  round  tim- 
ber, but  to  be  sawed  into  lumber,  as  Johnson 
knew,  and  paid  for  It  a  price  reasonable  and 
fair  on  the  basis  of  square  measure,  but  too 
high,  and  which  they  could  not  pay,  on  the 
basis  of  round  measure.  Now,  which  shall  we 
say  was  impliedly  or  presumably  the  intent  of 
the  parties?  It  is  material  to  say  that  both 
of  Scrlbner's  methods  or  rules  for  measure- 
ment apply  to  round  timber,  but  the  one  gives 
the  solid  contents,  the  other  the  square  con- 
tents, making  deductions  to  reach  the  square 
of  the  log  for  waste,  which  the  other  would  in- 
clude. Which  party  should  have  inserted  in 
the  contract  the  particular  mode  he  had  in 
mind,  if  he  had  one  in  mind,— the  seller  or  pur- 
chaser? When  Bums  Bros.  &  Hoffman  bought 
for  lumber  puriKMses,  is  it  fair  to  suppose  they 
Intended,  or  that  Johnson  Intended,  they 
should  pay  for  slabs  necessarily  wasted  in  the 
manufacture  of  the  logs  into  lumber,  iwylng  a 
full  price  for  timber  to  be  brought  to  square, 
and  a  price  which  would  be  unreasonably  high 
If  measured  solidly  ?  We  think  not.  We  con- 
clude that.  If  there  was  no  special  contract,  the 
rule  of  Scrlbner's  book  (page  58)  "cubic  meas- 
urement," "round  timber  reduced  to  square 
measure,"  governed.  It  is  claimed  that  any 
harm  done  the  defendants  by  the  refusal  of 
this  instruction  was  cured  by  an  instruction 
given  as  follows  in  lieu  of  those  asked  by  de- 
fendants: "Defendants'  Instruction  No.  6.  The 
court  Instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  cnstom  among  buy- 
ers and  sellers  of  round  logs  on  the  Littie  Ka- 
nawlia  river  and  its  tributaries  by  cubic  feet 
is  to  measure  and  ascertain  cubic  contents  of 
logs  by  making  the  proper  deduction  to  square 
the  log,  and  that  plaintiff  had  knowledge  of 
that  cnstom,  and  the  contract  between  plain- 
tiff and  defendants  is  that  stated  in  the  writ- 
ing dated  19th  October,  1887,  signed  by  them 
and  sealed.  In  evidence,  and  that  there  was  no 
contract  between  them  as  to  the  mode  of  meas- 
urement, then  the  rule  laid  down  by  Scribner 
for  'cubic  measurement,'  *round  timber  re- 
duced to  square  timber,'  must  be  used  in  the 
ascertainment  of  cubic  contoits  of  logs  In 
question  in  this  action;  and,  if  the  Jury  far- 
ther believe  from  the  evidence  that  the  plain- 
tiff has  been  paid  the  whole  sum  to  which  the 
logs  and  Umber  furnished  by  him  to  defendants 
amounts  by  that  rule,  then  the  Jury  must  find 
for  the  defendants."  We  do  not  think  it  cures 
the  refusal  of  No.  2,  because  under  No.  5  it 
requires  the  existence  of  a  custom  applying 
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square  measure,  and  knowledge  of  It  by  tbe 
plaintiff,  and  the  nonexistence  of  an  agree- 
ment to  apply  solid  measure  before  the  square 
[neasure  could  apply;  whereas  we  hold  that, 
if  there  was  no  agreement  to  apply  solid 
measure,  then  no  custom  was  relevant,  as  the 
square  measure  would  apply  under  the  stat- 
ute. This  instruction  is  thus  erroneous.  Sup- 
pose no  agreement  and  no  custom  proven  as 
^nown  to  plaintiff,  what  rule  then?  It  does 
not  say.  No  instruction  told  the  jury  that  in 
9uch  case  Scribner's  square  measure  rale  ap- 
i>lied,  though  No.  2  asked  it 

"Defendants'  instruction  No.  3.  The  court 
Instructs  the  Jury  that  Scribner's  rule  tor 
measurement  of  timber  Is  the  rule  which 
must  be  applied  in  this  case;  that  such  meas- 
urement must  be  by  the  rule  of  Scribner  for 
:ubic  measurement  customarily  used  among 
buyers  and  sellers  of  round  logs  on  the  Little 
Kanawha  river  and  Its  tributaries;  and,  if 
plaintiff  has  received  from  defendants,  by 
Etmounts  paid  before  suit  brought  and 
amount  paid  with  plea  of  tender  in  this  case, 
ill  tbe  timber  branded  by  plaintiff  amounted 
to  by  that  rale,  then  the  jury  must  And  for 
the  defendant"  This  was  properly  refused, 
because  It  would  tell  the  jury  to  disregard  all 
evidence  touching  a  special  agreement  to  ap- 
>ly  the  round  timl>er  measurement,  and 
makes  the  custom  of  applying  the  square 
measurement  all  controlling  and  overriding 
iny  special  agreement.  It  also  omits  all 
elements  of  knowledge  of  such  custom  by 
tbe  plaintiff. 

"Defendants'  instraction  No  4.  The  court 
Instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  the  custom  among  buyov 
ind  sellers  of  round  logs  on  the  Little  Kanar 
(Tha  river  and  its  tributaries  by  cubic  feet  is 
to  measure  and  ascertain  cubic  contents  of 
logs  by  making  the  proper  reduction  to 
square  the  log,  and  that  plaintiff  had  knowl- 
edge of  that  custom,  then  the  rule  laid  down 
by  Scribner  for  'cubic  measurement,'  'round 
reduced  to  square  timber,'  must  be  used  In 
tbe  ascertainment  of  cubic  contents  of  logs 
in  question  in  this  action;  and.  If  the  jury 
further  believes  from  the  evidence  that  the 
plaintiff  has  been  paid  the  whole  sum  to 
trhich  the  logs  and  timber  fm-nished  by  him 
:o  defendants  amounted  by  that  rule,  then  the 
liiry  must  And  for  the  defendants.'.'  This  is 
>bjectionables  since  it  ignores  any  special 
x>ntract,  and  makes  custom  absolutely  dom- 
inaut  over  such  special  contract  If  there 
n'as  no  special  contract  as  to  measure,  Scrib- 
ner's square  measure  would  govern,  not  by 
custom,  but  by  the  imperative  force  of  stat- 
at«. 

The  court  gave,  at  plalntifTs  request,  the 
three  following  instructions: 

"Plaintifrs  instruction  No.  1.  The  jury 
are  instructed  tliat  if  they  believe  from  the 
evidence  that  the  plaintiff  and  the  defend- 
ants agreed  upon  a  rule  of  measurement  by 
which  the  contents  of  the  timber  in  the  con- 
tract was  to  be  ascertained,  they  should 
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adopt  that  rule  in  ascertaining  the  amount 
of  cubic  feet  sold  to  defendants." 

"Plaintiff's  instruction  No.  2.  The  jury  are 
instructed  tliat  If  they  believe  from  tbe  evi- 
dence that  the  plaintiff  and  defendants,  at 
the  time  of  the  sale  of  the  timber  specified 
In  the  contracts  offered  In  evidence  to  the 
jury,  agreed  that  In  the  measurement  of  said 
timber  the  solid  contents  thereof  should  be 
estimated  without  reducing  the  logs  to  a 
square,  then  the  rule  given  by  Scribner,  com- 
mencing on  page  64  of  his  book,  would  be  ap- 
plicable in  estimating  the  quantity  of  the 
timber  sold." 

"Plalntirs  instraction  No.  3.  The  Jury  Is 
Instructed  that  if  tbe  defendants  rely  upon 
a  custom  to  ascertain  what  mode  should  be 
adopted  in  ascertaining  the  quantity  of  tim- 
Iber  sold  by  the  plaintiff  to  the  defendants, 
the  burthen  of  proof  is  upon  the  defendants 
to  establish  the  same,  and  to  show  ttiat  the 
plaintiff  had  knowledge  of  said  custom  at 
the  times  of  the  sale  of  the  lumber  mention- 
ed in  the  contracts  in  writing  between  the 
plaintiff  and  defendants." 

As  to  the  first  two,  I  refer  to  what  is  said 
above  as  to  the  admissibility  of  evidence  of 
special  agreement  It  was  competent  to 
make  It,  and.  If  so,  then  to  prove  it;  and,  if 
made  in  fact  it  governed. 

As  to  the  third  instruction,  if  there  was  no 
special  agreement  as  to  the  mode  of  measure- 
ment, then  the  statute  (C!ode  1891,  c.  59,  | 
17a)  furnished  the  mode  of  measurement  as 
It  declares  that  Scribner's  rule  for  measure- 
ment of  logs,  lumber,  and  timber  of  all  kinds 
Is  established  as  the  lawful  rule  for  their 
measurement  unless  some  other  rule  be 
agreed  to.  Therefore,  custom  is  irrelevant, 
as.  If  there  is  an  agreement,  that  makes  the 
role,  and,  if  there  is  not  Scribner  makes  the 
rule.  There  is  no  place  for  custom.  Fre- 
quently, where  contracts  do  not  provide,  lo- 
cal usage  can  be  called  upon  as  interpreta- 
tive of  the  contract,  if  known  to  the  parties, 
as  it  is  presumed  they  contracted  with  the 
usage  in  mind;  and  he  who  asserts  it  must 
prove  it  and  show  that  it  was  known  to  the ' 
party  to  be  affected  by  it  But  it  cannot  ap- 
ply in  opposition  to  fiked  common  or  statute 
law.  The  defendants  Introduced  this  evi- 
dence of  custom,  and,  while  we  think  it  ir- 
relevant, as  It  harmonized  with  the  Scribner 
square  measure  rule,  it  is  not  important,  and 
defendants  cannot  complain  of  the  instrac- 
tion. Whart  Bv,  §S  9«2,  965;  Foye  v.  Leigh- 
ton,  53  Am.  Dec.  231;  Cotton  Press  Co.  v. 
Stanard,  100  Am.  Dec.  255. 

Third  Question.  Did  the  court  err  In  re- 
fusing, on  the  evidence,  to  set  aside  the 
verdict  and  grant  a  new  trial?  It  Is  clear 
that  as  the  law  was  up  to  tbe  enactment  of 
chapter  100,  Acts  1891  (Code  1891,  c.  131, 
8  9),  we  could  not  set  aside  the  verdict  for 
the  reason  that,  as  the  law  was  prior  to  that 
act  where  this  court  was  asked  to  review  the 
action  of  a  circuit  court  overruling  a  motion 
to  set  aside  a  verdict  on  the  ground  of  Its 
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being  onwamtnted  by  tbe  evidence,  the 
facts,  and  not  the  evidence,  ought  to  be  cer- 
tified by  the  circuit  court  where  practicable; 
and  where  the  evidence,  and  not  facts,  was 
certified,  this  court  must  reject  all  the  con- 
filctlng  oral  evidence  introduced  by  the  ex- 
ceptor, and  give  full  faith  and  credit  to  that 
of  the  adverse  party,  and  could  not  set 
aside  the  verdict,  unless,  after  so  doing,  the 
verdict  was  manifestly  against  the  evidence, 
or  without  sufficient  evidence.  Black  v. 
Thomas,  21  W.  Va.  709;  Baiter's  Case,  S3 
W.  Va.  320,  and  note  page  873,  10  S.  B. 
639.  Tbe  statute  cited  above  provides  that 
in  a  trial  at  law  the  party  may  except 
to  any  action  or  opinion  of  the  court,  and 
tender  a  bill  of  exceptions,  "and,  if  the 
action  or  opinion  of  the  court  be  upon  any 
question  involving  the  evidence,  or  any  part 
thereof,  elthe^  npon  a  motion  for  a  new  trial 
or  otherwise,  the  court  shall  certify  aU  tbe 
evidence  touching  such  question,  and  the 
Judge  shall  sign  any  such  bill  of  exertions 
(if  the  truth  of  the  case  be  fairly  stated 
therein),  and  it  shall  be  made  a  part  of  the 
record  In  the  case,  and  the  whole  of  the  evi- 
dence so  certified  shall  be  considered  by  the 
court  of  appeals,  both  upon  the  application 
for  and  hearing  of  the  writ  of  error  or  su- 
persedeas." This  works  change.  The  legis- 
lature knew  of  the  old  rule  as  above  stated 
aa  held  so  long  and  by  so  many  decisions, 
and  by  this  sweeping,  comprehensive  lan- 
guage intended  change.  Tbe  act  works  two 
changes.  One  la  that  all  the  evidence,  not 
tbe  facts,  must  be  certified;  and  the  other 
to  that  all  the  evidence,  though  it  be  conflict- 
ing, on  both  sides,  shall  be  considered  in  this 
court  What  else  does  the  act  mean?  It 
does  not  simply  require  that  all  the  evidence 
shall  be  ceitlfled,  bat  commands  this  court 
to  consldw  It  alL  We  did  not  do  so  before. 
I  think  the  act  goes  no  further  than  to  bring 
to  this  court  all  the  evidence,  and  require  us 
to  consider  aU.  It  does  not  say  how  we 
shall  consider  tt,  or  what  weight  we  shall 
give  it,  or  what  decision  render  upon  it,  as 
that  la  a  Judicial  function  vested  by  the 
constitution  In  the  court,  with  which  the 
legislature  could  not  interfere,  and  has  not 
Interfered.  Tbe  act,  I  repeat,  made  no  for- 
ttao'  change  Hum  as  aoove  Indicated.  How, 
as  a  matter  of  practical  effect.  It  may  de- 
tract from  the  prerogative  of  a  Jury  to  Jndge 
of  the  truthfulness  of  witnesses,  cannot  be 
■aid.  It  may  be  that  witnesses  who,  being 
seen  face  to  fftce  by  Jurors,  and  whose  evi- 
dence was  considered  by  them  perjured,  or 
for  other  cause  worthless,  will  be  accorded 
faith  and  weight  in  this  court  The  evi- 
dence, all  of  It  being  thus  before  the  court, 
we  do  but  apply  the  old  rule,  often  expressed, 
but  in  different  ways;  that  is,  tliat  we  must 
accord  to  the  Jury  the  function  of  Judging  of 
the  credibility  of  evidence,  and  of  drawing 
inferences  and  deductions  therefrom,  and 
we  cannot  set  aside  a  verdict  approved  by 
tbe  trial  court,  unless,  on  the  whole  evi- 


dence. It  be  plainly  contrary  to  tbe  evidence, 
or  plainly  without  evidence  to  sustain  it, 
unless  it  manifestly  appears  that  there  is  a 
clear  and  decided  preponderance  against  the 
finding  of  the  jury.  Where  the  evidence  on 
material  points  is  conflicting,  we  must  still 
remember  the  well-established  rule  that  it 
is  rarely  tbe  case  that  a  court  can  set  aside 
a  verdict,  because  amid  the  conflict  of  oral 
evidence  the  Jury  is  the  judge  of  credibility 
of  witnesses;  while  at  the  same  time  we 
must  not  say  that  without  exception  a 
court  cannot  interfere  with  a  verdict  where 
there  Is  conflict  of  evidence,  for  it  has  been 
often  held  that  a  new  trial  may  be  granted, 
though  the  evidence  be  conflicting,  if  the 
verdict  be  against  the  decided  weight  of  evi- 
dence, though  the  i>ower  should  be  cautious- 
ly exercised.  Orogan  v.  Railroad  Co.,  39  W. 
Va.  415,  19  S.  E.  563,  and  citations;  Martin 
V.  Thayer,  37  W.  Va.  88,  16  S.  B.  489. 

Let  ua  now  apply  these  principles  to  this 
caae  by  considering  all  the  evidence  upon 
that  material  and  controlling  question  wheth- 
er there  was  or  was  not  a  special  contract 
by  wliich  the  measurement  was  to.be  solid 
contents  by  round  timber  measure,  not  re- 
ducing the  logs  to  square;  for,  if  there  was 
such  contract,  the  verdict,  resting  on  that 
theory,  is  right,  whereas,  if  there  was  not, 
tbe  verdict  is  wrong.  The  plaintiff,  as  a  wit- 
ness, stated  that  Laughary,  agent  of  Bums 
Aroa.  &  Hoffman,  made  the  bargain  with 
him,  and  told  him  he  should  bave  round 
measure,  nothing  to  be  thrown  off  to  square 
the  log;  that  Q.  M.  Bums  came  to  him  later, 
and  drew  up  the  written  contract,  and,  when 
read  over,  plaintiff  said  It  did  not  read  Just 
right  about  the  measurement,  and  that  Bums 
tben  said  that  that  meant  tiie  measurement 
of  an  In  the  log,  and  in  buying  standing  tim- 
ber by  the  cube  It  always  meant  that;  tliat 
trees  growing.  If  you  take  timber  out  of  its 
natural  growth,  yon  mxut  so  state;  that 
he  (plaintiff)  told  Bums  that  Laughary  had 
agreed  that  he  slionld  have  round  measure, 
and  Bums  said,  "Yes,  he  told  me  in."  On 
the  other  side,  Langliary  testified  that  he  ex- 
plained the  custom  for  ascertaining  the  cubic- 
al contents  aa  claimed  by  defendants  to  the 
plaintiff  before  the  contract  wliich  plaintiff 
denied,  and  had  not  t«dd  Jolmson  he  should 
have  solid  contents  measurement  Powdl 
testified  that  he  explained  to  the  plaintiff  be- 
fore the  dosing  of  the  contract  the  said  rule 
ot  cubic  measurement  as  laid  down  by 
Scribner  on  page  58  of  bis  Ixwlc,  and  mwe 
than  once  talked  to  him  about  the  custom  in 
regard  to  it;  that  he  was  once  with  Bums, 
before  the  contract  was  made,  when  both 
Bums  and  he  explained  to  Johnson  the  rule 
claimed  by  defendants.  Boms  testifled  tliat 
he  had  not  given  Johnson  to  und«:«tand 
that  the  timber  should  be  measured  solid  con- 
tents, never  agreed  with  nor  intimated  such 
a  thing  to  him,  but,  to  the  contrary,  had 
dearly  informed  him  that  It  would  be  cubed, 
throwing  off  sufficient  to  aauare  the  log; 
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bat  Bnch  Tras  the  nDlversal  practice  of  Us 
ompany  and  lumber  dealers;  tbat  the  meas- 
irement  was  taken  by  Laughary,  and  the 
aga  cubed  up  by  said  square  measure  rule, 
.nd  Johnson  knew  of  It,  and  knew  the 
.mount  entered  In  the  books  of  the  company, 
iid  made  no  complaint  until  the  last  of  the 
imber  was  to  be  measured.  Several  wlt- 
lesses  testified  tbat  the  custom  of  the  coua- 
ry  was  to  measure  logs  for  lumber  purposes 
>y  reducing  to  the  square.  There  was  no 
tTldence  to  deny  the  custom.  Thus,  only 
he  plaintiff  testified  to  this  special  contract, 
vbile  Bums  denied  It,  and  two  disinterested 
witnesses  denied  it.  Now,  add  to  this  the 
'acts  that  the  timber  was  30-incb  poplar, 
ised  only  for  lumber,  and  was  purchased  to 
>e  made  Into  lumber,  and  not  for  spars  or 
ither  round  timber  uses,  as  plaintiff  knew; 
bat  the  price  paid  was  fair  and  reasonable 
'or  timber  measured  under  Scrlbner's  square 
neasnre  rule,  and  could  not  be  paid  for  tim- 
)er  measured  solid;  and  that  round  timber 
vas  only  used  for  spars  and  piling,  not  lam- 
>er,— facts  undisputed,  which  in  themselves 
ilone  Inspire  an  inher«it  improbability  that 
here  was  a  special  contract  to  pay  on  the 
>aBl8  of  solid  measure.  Then  reflect  that 
be  jury  overruled  the  evidence  of  three  wlt- 
lesses,  two  of  them  disinterested,  and  the 
velght  of  tbe  facts  above  stated  carrying  an 
ntrinslc  weight  of  probability,  and  if  this 
:ourt  performs  any  function  on  the  evidence 
)ve  must  say  the  verdict  Is  against  the  de- 
eded weight  and  preponderance  of  the  evi- 
lence.  Were  the  matter  to  be  solved  on  the 
evidence  of  the  witnesses  alone,  though  the 
>reponderance  seems  to  be  with  the  defense. 
^et  the  state  of  the  case  would  be  different; 
rat  those  undisputed  facts  come  in  with 
elllng  weight  to  corroborate  the  version  giv- 
•n  by  the  defendants'  witnesses.  I  have  thus, 
mnecessarlly  as  I  think,  given  the  evidence, 
md  we  conclude  the  verdict  Is  plainly 
igainst  the  clear  and  decided  preponderance 
>f  evidence,  and  we  reverse  the  judgment, 
et  the  verdict  aside,  award  a  new  trial,  and 
vmand  the  case. 


39  W.  Va.  689) 

GBRLINQ  V.  AGBICUI/TURAL  INS.  CO. 

Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  16,  1894.) 

COOMBHT — MOTIOK  IN  ABBE«T— NeW  TbIU, — Ih- 
SDKAKOX  FOLIOT— BbXACH  OF  CONDITIONS  —  In- 
OUUBRAHOB  —  CHANOB  OV  TiTLB  —  WaIVBB  OF 

Fboom  o*  Loss. 

1.  A  motion  in  arrest  of  Judgment,  only 
lea  for  some  error  appearing  on  the  face  of  the 
ecord  which  vitiates  the  proceedings. 

2.  Where  a  motion  in  arrest  of  judgment 
ind  a  motion  for  a  new  trial  are  made  at  the 
ame  time,  and  are  acted  upon  by  the  court  at 
he  same  time,  the'  order  in  wnich  they  may  be 
onsidered  by  the  court  is  not  material;  as  nn- 
ler  such  circumstances  the  motion  in  arrest  of 
udgment  cannot  be  regarded  as  a  waiver  of 
'bjection  to  its  verdict,  or  as  an  admiaaion  that 
he  verdict  is  unobjectionable. 

3.  A  policy  of  fire  insurance  has  a  clause 
rbich  providea  that,  nnless  otherwise  provided 


by  agreonent  indorsed  thereon  or  added  thereto, 
it  shall  be  void  if  the  subject  of  the  insurance, 
whether  reel  or  personal  property,  or  any  part 
thereof,  be  or  become  incumbered  by  mortgage, 
trust  deed,  judgment,  or  otherwise.  Bdd,  Judg- 
ments recovered  in  invitum  against  tbe  Insured 
during  tbe  life  of  the  policy,  and  before  the 
loss,  are  not  incumbrances,  within  the  mean- 
ing of  the  policy. 

4.  The  policy  has  a  clause  which  provides 
that,  unless  otherwise  provided  by  agreement, 
etc.  (as  above),  it  shall  be  void  if  any  change 
other  than  by  the  death  of  the  insured  take 
place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard),  whether  by 
Judgment,  legal  process,  or  by  the  voluntary  act 
of  the  insured  or  otherwise.  Hdd,  a  deed  of 
conveyance  made  by  the  insured  dnring  the  pol- 
icy, and  before  the  loss,  but  invalid  by  reason 
of  the  grantor's  mental  incompetency  to  make 
such  deed,  was  not  such  a  diange  or  transfer  of 
title  as  would  forfeit  the  policy. 

5.  If  an  insurance  cominny  refuse  to  pay 
the  loss  or  deny  its  liability  upon  independent 
grounds,  before  any  proofs  of  loss  are  made, 
and  before  the  expiration  of  the  time  within 
which  such  proofe  are  by  the  terms  of  the  poli- 
cy to  be  made,  such  denial  and  refusal  consti- 
tute a  waiver  of  the  condition  of  the  policy  re- 
quiring such  proots. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Berkeley  county. 

Suit  by  L.  C.  Gerling,  administrator, 
against  the  Agricultural  Insurance  Company. 
There  was  a  verdict  for  plaintiff,  and  to  an 
order  granting  defendant  a  new  trial  plain- 
tiff brings  error.     Order  set  aside. 

Flick  &  Westenhaver  and  Faulkner  & 
Walker,  for  plaintiff  in  error.  H.  H.  Bm- 
mert,  for  defendant  In  error. 

HOLT,  J.  This  was  a  suit  ou  a  fire  In- 
surance policy,  brought  in  the  circuit  court 
of  Berkeley  county,  in  which  tbe  Jury  on  tbe 
21st  day  of  April,  1894,  found  for  the  plain- 
tiff on  tbe  issues  Joined,  and  assessed  his 
damages  at  $1,665;  but  the  court,  on  motion 
of  defendant,  set  aside  the  verdict,  and 
granted  a  new  trial.  To  this  action  of  the 
court  plaintiff  obtained  this  writ  of  error. 
It  was  an  action  of  assumpsit  for  $2,000, 
tbe  declaration  being  In  the  brief  form  set 
out  in  section  61,  c.  126,  Code,  and  the  plain- 
tiff was  required  to  file  a  more  particular 
statement  of  the  nature  of  bis  claim,  and  of 
the  facts  be  expected  to  prove  at  the  trial, 
which  was  done,  as  follows:  That  defendant 
wrote  the  policy  after  examination  of  the 
property  and  with  full  knowledge  of  the 
titie;  tbat  the  premium  was  paid  and  the 
policy  delivered  to  run  for  three  years;  tbat 
the  house  was  burned  without  fault  of  the 
insured,  being  a  total  loss,  with  damage  to 
pUOntlff  of  $1,800  at  least;  and,  on  motion 
of  plaintiff,  defendant  was  required  to  file 
with  its  plea  a  more  particular  statement  of 
the  nature  of  its  defense,  or  of  the  facts  ex- 
pected to  be  proved  at  the  trial;  and  thereup- 
on defendant  filed  the  plea  that  it  was  not 
liable  to  plaintiff  as  in  said  declaration  was 
alleged,  and  these  defenses:  (1)  There  was 
a  provision  in  the  policy  against  the  prop- 
erty being  or  becoming  incumbered  by  mort- 
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cage,  deed  of  trust,  Jndgmeat,  or  otherwise, 
and  the  defendant  set  forth  a  number  of 
Judgments  recovered  against  Elizabeth  A. 
Etchlnson  after  the  issuance  of  the  policy, 
and  before  the  loss,  whereby  the  policy  be- 
came forfeited  and  Toid.  (2)  There  was  a 
provision  that  the  policy,  without  agreement 
Indorsed,  should  be  void.  If  any  change,  oth- 
er than  by  death,  took  place  In  the  interest, 
title,  or  possession  of  the  property  insured, 
whether  by  legal  process  or  Judgment,  by 
voluntary  act  of  Insured  or  otherwise;  and 
defendant  set  forth  a  deed  bearing  date  on 
the  Sd  day  of  December,  1S91,  by  which 
Mrs.  Etchlnson  conveyed  the  property  to 
Bessie  B.  Wood  and  others,  her  grandchil- 
dren, by  reason  whereof  the  policy  became 
forfeited  and  void  before  the  loss.  (3)  That 
the  written  proofs  of  loss  required  by  the 
provisions  of  the  policy  were  not  furnished 
within  40  days,  as  required,  after  the  fire, 
nor  at  any  time  The  plaintiff  Joined  issue 
on  the  general  plea,  and  also  on  the  three 
special  statements  of  defense,  and  also  filed 
In  writing  three  several  matters,  as  in  waiv- 
er and  estoppel,  on  which  he  intended  to 
rely:  (1)  That  the  Judgments  specified  were 
not  by  confession,  nor  suffered  by  the  pro- 
curement or  connivance  of  plaintiff's  intes- 
tate, but  were  recovered  by  due  process  of 
law  against  her  in  invltum,  and  while  she 
was  of  unsound  mind  and  memory,  and 
therefore  were  not  in  avoidance  of  the  poli- 
cy. (2)  That  the  deed  to  Bessie  E.  Wood 
and  others  was  not  a  valid  deed,  because  at 
the  time  it  was  made  the  grantor,  Elizabeth 
A.  BHchinson,  was  of  unsound  mind,  which 
continued  until  after  the  loss,  and  therefore 
did  not  work  a  forfeiture  of  the  policy.  (3) 
That  defendant  had  waived  the  proof  of  loss 
by  having  its  adjuster  investigate  the  loss, 
and  then  denying  its  liability  to  pay  all 
within  the  40  days  after  the  fire.  And  on 
these  three  special  replications  defendant 
took  iBsae.  At  the  April  term,  1884,  a  trial 
was  had  upon  these  issues,  and  the  Jury  was 
directed  to  make  a  finding  in  writing.  In 
answer  to  the  following  particular  question 
of  fact  stated  In  writing,  and  submitted  to 
them,  "Was  Mrs.  B.  A.'  Etchlnson,  on  the 
8d  day  of  December,  1891,  when  she  is  al- 
leged to  have  executed  the  deed  in  question, 
mentally  incompetent  to  make  a  deed?"  the 
Jury  returned  the  answer,  "Yes";  together 
with  a  verdtct  for  the  plaintiff  on  the  issues 
Joined,  and  assessing  his  damages  at  11,665. 
And  thereupon  the  defendant  moved  the 
conrt  in  arrest  of  Judgmoit  to  set  aside  the 
Terdlct  and  grant  it  a  new  trial;  and  the 
conrt,  having  considered  it,  overruled  the 
motion  in  arrest  of  Judgment,  but  Bustalsed 
the  motion  for  a  new  trial,  and  set  aside  the 
Terdlct  and  granted  a  new  trial.  To  this 
ruling  setting  aside  the  verdict  and  granting 
*  new  trial  plaintiff  took  his  bill  of  excep- 
tions Na  6,  In  which  the  court  certlfled  all 
the  erldenoe  in  the  case  touching  that  ques- 
tion, aa  required  by  section  8,  c.  131,  Code. 


And  this  ruling  of  the  court  Is  assigned  here 
as  error,  under  clause  9,  {  1,  a  135,  Code, 
which  allows  the  writ  of  error  to  an  order 
granting  new  trial 
The  grounds  of  error  are  as  follows: 

1.  The  court,  having  first  overruled  the  mo- 
tion In  arrest  of  Judgment,  could  not  then 
go  back  to  the  motion  for  a  new  trial,  bnt 
should  have  proceeded  to  Judgment  on  the 
verdict  For  this  Sims  v.  Alderson  (1836)  8 
Leigh,  479,  Is  cited,  where  it  is  said:  "It  Is 
well  settled  that  a  party  cannot  move  for  a 
new  trial  aft«-  a  motion  in  arrest  (4  Bam. 
&  O.  160);  but  the  inference  is  that  if  the 
motions  are  simultaneous,  and  disposed  of 
at  the  same  time.  In  one  Judgment,  no  mat- 
ter in  what  order,  then  the  rule  does  not  ap- 
ply; as  under  such  circumstances  the  mo- 
tion in  arrest  of  Judgment  cannot  be  regard- 
ed as  an  admission  that  the  verdict  is  un- 
objectionable^ and,  the  motions  being  made 
together,  they  are  disposed  of  in  one  Judg- 
ment If  the  motion  in  arrest  had  been 
made  and  overruled,  and  then  the  motion 
made  for  a  new  trial,  it  might  be  said  that 
the  motion  came  too  late;  for  the  only  ac- 
tion the  court  could  then  take  would  be  to 
render  Judgment  on  the  verdict"  It  will 
be  noticed  that  in  the  case  of  Sweeney  v. 
Baker,  13  W.  Va.  158,  216,  the  two  motions 
were  made  together,  in  the  same  order  as  in 
this  case,  and  both  were  acted  on  at  the 
same  time,  and  both  overruled,  which  was 
there  held  not  to  be  improper.  The  motion 
in  arrest  of  Judgment  Is  quite  common  In 
our  practice;  resorted  to  out  of  abundant 
caution,  as  there  may  be  some  serious  defect 
appearing  on  the  face  of  the  record  not 
cured  by  our  statute  of  Jeofails.  Sections 
9,  15,  29,  a  126;  section  8,  c.  131;  chapto- 135; 
4  Minor,  Inst  pt  1,  p.  84S  et  seq.,  "where  the 
subject  is  discussed  and  the  cases  are  con- 
sidered. 

2.  The  court  erred  In  holding  the  policy  of 
insurance  to  be  forfeited  by  the  recovery  of 
Judgments  which  became  Ueaa  and  incum- 
brances on  the  property  Insured.  From  the 
evidence  admitted,  and  the  instructions  giv- 
en and  refused,  the  verdict  of  the  Jury  was 
against  the  Instruction  of  the  court  on  this 
point  on  which,  I  infer  from  the  arguments 
here,  the  case  mainly  turned  in  the  circuit 
court  The  record  shows  that  five  or  more 
Judgments  were  rendered  against  the  Insured 
after  the  date  of  the  policy,  and  before  the 
fire,  without  the  knowledge  and  consent  of 
the  insurance  company.  In  that  event  the 
Jury  was  instructed  by  the  court  to  find  for 
the  defendant  It  also  appeared  that  they 
were  rendered  against  her  in  invltum,  by  due 
process  of  law.  This  provision  of  the  policy 
reads  as  follows:  "This  policy  (unless  oth- 
erwise provided  by  agreement  Indorsed  there- 
on or  added  thweto)  shall  be  void  If  the  sub- 
ject of  this  Insurance,  whether  real  or  per 
sonal  property  or  any  part  thereof,  be  or  be- 
come incumbered  by  a  mortgage,  deed  of 
trust  Judgment  or  otherwlsSb"    By  the  de- 
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andant  It  Is  contended  that  the  fact  tbat 
liese  Judgments  were  rendered  in  inTltnm 
lakes  no  difference;  that  the  provision  it- 
i\t,  by  expressly  giving  the  exception  and 
aaliflcation,  excludes  these  Judgments,  no 
latter  bow  rendered,  because  not  embraced 
1  the  exception.  The  reason  for  the  pro- 
ision  is  obvious.  Property  might  be  thus 
icumbered  lutil  It  would  cease  to  have  any 
alue  to  the  insured,  except  what  might  re- 
lit from  Its  destruction  by  fire.  But  the 
aswer  to  this  is  that  the  clause,  "unless  oth- 
:wise  provided  by  agreement,"  refers  to 
lortgages,  deeds  of  trust,  Judgments  con- 
issed,  and  other  voluntary  incumbrances, 
ad  requires,  to  give  it  a  sensible  application, 
lat  it  should  be  construed  as  if  it  read,  "If 

*  *  It  be  or  become  Incumbered  (by  the 
isured)  by  Judgment,"  eta  And  In  case  of 
idgment  in  invitum,  mechanics'  liens,  for- 
gn  attachments,  tax  Hens,  etc.,  the  insured 
)uld  not  obtain  such  consent  or  agreement 
I  advance;  hence  It  must  mean  an  Incum- 
rance  by  voluntary  act,— that  is,  when  he 
tail  incumber  the  property,  or  when  the 
•operty  shall  be  or  become  incumbered  by 
m  by  deed  of  trust  which  is  voluntary,  or 
idgment  confessed  In  person  or  by  attor- 
jy,  or  by  any  other  voluntary  act    Section 

c.  31,  reads  as  follows:  "There  shall  be  a 
!U  on  all  real  estate  for  the  taxes  assessed 
ereon  from  the  day  fixed  by  law  for  the 
immencement  of  the  assessment  of  such 
xes  in  each  year"  (Ist  day  of  April).  See 
ctlon  30,  c.  29.  Section  2,  c.  75,  sa^s: 
Svery  mschanlc,  builder,  eta,  who  shall 
Tform  work,  eta,  shall  have  a  lien  uiwn  such 
luse,  eta"  The  Insurer  may  be  a  nonresi- 
mt  of  this  state,  where  the  house  Insured 

situated,  and,  being  proceeded  against  by 
reign  attachment  and  order  of  publica- 
m,  an  order  of  a;ttachment  is  sued  out  at 
e  time  of  the  institallon  of  tbe  suit,  and 
ried  on  his  house.  Sectlcm  9,  c  106,  says 
at  the  plaintiff  shall  have  a  lien  *  *  *  on 
e  real  estate  indrased  on  the  order  of  at- 
chment  from  the  suing  out  of  the  same, 
le  Insured  may  be  sued  for  what  he  does 
t  owe,  yet  on  defense  a  Judgment  may  be 
tained  against  him.    These  examples  tend 

show  how  unreasonable  such  a  construc- 
m  of  tbe  policy  would  be,  by  the  absurdl- 
!S  to  which  it  would  lead.  The  conclu- 
>a  must  be  that  the  language  of  the  condl- 
in  in  question,  f&lrly  Interpreted,  does  not 
tend  to  Incumbrances  created  by  law;  and 

it  was  held  in  Baley  v.  Insurance  Co. 
i80)  80  N.  Y.  21;    Green  v.  Insurance  Co., 

N.  Y.  517;    Richardson  v.  Insurance  Co., 

IT.  C.  C.  P.  430.  Tbe  general  clause 
ainst  the  creation  of  incumbrances  has 
ten  been  held  to  refer  to  voluntary  incum- 
mces,  and  not  to  Include  Judgments  In  in- 
rum  or  a  mechanic's  lien.  1  Biddle,  Ins. 
!26.  Incumbrances  without  the  consent  of 
i  company  do  not  include  those  liens  and 
lims — such,  for  instance,  as  Judgment 
ns— which  are  enforceable  against  the  will 


of  the  insured,  but  only  such  as  may  be  cre- 
ated by  his  consent  and  on  application  to  the 
company  for  its  consent  Steen  v.  Insurance 
Co.,  61  How.  Pr.  144,  14a  See  Insurance  Co. 
V.  Pickel  (Ind.;  1889)  21  N.  E.  546;  1  May, 
Ins.  H  292,  292a.  For  clause  In  standard 
New  Yorli  policy  against  Increase  of  risk  see 
Richards,  Ins.  H  141.  147,  "or  if  the  hazard 
be  Increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  Insured." 

I  do  not  think  the  cases  cited  by  the  coun- 
sel for  defendant  support  the  contention  that 
the  policy  Is  to  be  construed  as  comprehend- 
ing Judgments  in  InvItum.  Seybert  v.  Insur- 
ance Co.  (1883)  103  Pa.  St  282,  dealt  with  ft 
policy  which  provided:  "If  after  Insurance 
tbe  risk  shall  be  Increased  by  any  meana 
whatsoever,  or  if  the  property  shall  be  in- 
cumbered by  Judgment,  mortgage,  or  other- 
wise, •  •  •  and  the  assured  shall  neg- 
lect or  fail  to  give  written  notice  thereof,  and 
pay  such  additional  premium  as  the  com- 
pany shall  determine,  and  obtain  written  con- 
sent of  the  company  to  the  continuance  of 
the  policy,  such  Insurance  shall  be  void  and 
of  no  effect"  No  notice  was  given  of  a 
Judgment  confessed.  The  court  held  there 
was  a  Judgment  and  Hen,  within  the  mean- 
ing of  the  policy,  and  the  condition  was 
broken  by  the  failure  to  give  notice.  This 
case  does  not  apply,  for  here  there  is  no 
question  of  notice  involved.  In  Hench  v.  In- 
surance Co.  (1888)  122  Pa.  St  128,  15  AtL 
671,  notes  were  given  containing  warrants 
of  attorney  to  enter  Judgment  The  payee 
accepted  them,  fully  satisfied  with  the  per- 
sonal security  given,  and  informed  the  plain- 
tiff that  he  would  not  enter  Judgment  on  the 
notes.  But  afterwards,  during  the  life  of  the 
policy,  but  without  plaintiff's  knowledge  or 
any  intimation  to  him,  the  creditor  caused 
Judgment  to  be  entered  on  both  notes,  which 
Judgments  were  liens  on  plaintiff's  farm. 
This,  I  take  it,  was  tantamount  to  a  coa- 
fesBloD  of  Judgment  It  was  a  case  of  in- 
crease of  premium  for  Increased  risk  provid- 
ed for  in  the  policy.  Here  It  was  a  voluntary 
Incumbrance.  So,  also,  in  Insurance  Ca  v. 
Schmidt  119  Pa.  St  449,  13  AtL  317,  the  in- 
cumbrance was  voIunta37,  and  the  notice  re- 
quired was  not  given.  In  the  case  of  Bank 
V.  Yerkes,  86  Pa.  St  227,  the  "Incumbrance 
fell"  upon  tbe  property  insured  by  Judgment 
confessed,  reducing  the  real  Interest  of  the 
Insured  in  the  same  to  a  sum  equal  to  or  be- 
low the  amount  insured,  and  the  policy  was 
held  to  be  thereby  made  void.  Redmon  v 
Insurance  Co.,  51  Wis.  293,  8  N.  W.  226,  hel* 
that  a  subsisting  mechanic's  Hen  was  an  in- 
cumbrance, within  the  meaning  of  a  war- 
ranty against  Incumbrances,  as  of  the  time 
when  the  fire  policy  of  Insurance  was  taken. 
In  Hiclu  V.  Insurance  Co.  (1887)  71  Iowa, 
110,  32  N.  W.  201,  there  was  a  voluntary  in- 
cimibrance  by  mortgage,  and  apparently  an 
Involuntary  one  by  Judgment  rendered  in  In- 
vitum. It  arose  as  a  question  of  pleading. 
Fw  further  discussion  of  the  subject  see 
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RusseQ  T.  Insurance  Oo.  (Iowa,  1889)  4  L.  R. 
A.  538,  notes,  42  N.  W.  654;  Walradt  v.  In- 
surance Co.  (N.  Y.  App.;  1893)  7  Am.  Ry.  & 
Carp.  Rep.  444,  and  notes,  32  N.  E.  10C3; 
Lane  ▼.  Insurance  Co.  (1835)  12  Me.  44,  28 
Am.  Dec.  150,  notes. 

3.  Plaintiff  contends  that  tbe  deed  made 
by  tbe  Insured  E.  A.  Etcliinson  to  Bessie  E. 
Wood  and  others,  on  December  3,  1891,  and 
therefore  during  the  life  of  the  policy,  did 
not  have  the  effect  to  make  void  the  policy 
as  provided  in  the  condition  against  aliena- 
tion, because  It  Is  shown  by  the  evidence, 
and  specially  found  by  the  Jury,  that  she 
was  at  the  time  mentally  Incompetent  to 
make  a  deed.  The  discussion  of  this  ques- 
tion by  counsel  for  defendant  Is  made  to 
turn  on  the  point,  is  a  deed  thus  made  void 
or  only  voidable?  So  far  as  this  question  of 
mental  Incapacity  affects  the  judgments  al- 
ready considered,  the  law  seems  to  be  set- 
tled that  judgments  against  persons  lunatics 
and  persons  of  unsound  mind  are  neither 
void  nor  voidable.  Allison  v.  Taylor,  6  Dana, 
87,  32  Am.  Dea  68,  note,  and  cases.  If  an 
attempt  were  made  to  vacate  or  enjoin  such 
judgment  in  chancery,  doubtless  the  mere  In- 
sanity of  the  judgment  defendant  would  not 
be  a  guaranty  of  success.  It  would  require 
the  aid  of  other  facts,  from  which  the  con- 
clusion must  follow  that  the  judgment  is  In- 
equitable and  cannot  be  executed  without  In- 
justice. Plaintiff's  counsel,  however,  con- 
tends that  the  true  rule  in  this  case  is  that 
the  transfer  or  conveyance  must  be  an  act 
valid  as  between  the  parties  to  the  deed.  In 
order  to  work  a  forfeiture  of  the  policy  un- 
der the  conditional  provision  against  aliena- 
tion. For  alienation  clause  in  New  York 
standard  fire  policy,  see  Richards,  Ins.  {  147. 
In  Assurance  Co.  t.  Scammon  (1888)  126  111. 
355,  18  N.  E.  562,  It  was  held  that  a  voida- 
ble sale,  afterwards  set  aside,  did  not  avoid 
the  policy;  that  conditions  in  policies  of  in- 
surance against  alienation  must  be  construed 
strictly,  the  court  having  in  view  the  object 
of  the  insurance  company  in  inserting  them; 
that  is,  when  there  has  been  such  an  aliena- 
tion as  that  all  interest  or  liability  on  the 
part  of  the  assured  has  ceased  or  been  chan- 
ged, so  that  the  Insured  shall  have  greater 
temptation  or  motive  to  bum  the  property, 
or  less  Interest  or  watchfulness  in  guarding 
and  protecting  It  from  destruction  by  fire, 
the  reason  for  the  condition  against  aliena- 
tion exists,  and  the  forfeiture  provided  for 
In  that  event  takes  place,  and  renders  the 
contract  void;  in  other  words,  these  condi- 
tions are  inserted  to  guard  against  the  moral 
hazard  involved.  In  Orrell  r.  Insurance  Co. 
(1869)  13  Gray,  431,  It  Is  said,  as  applicable 
to  the  facts  of  that  case,  that,  to  constitute 
a  breach  of  the  condition  of  Insurance  rel- 
ative to  a  conveyance  of  the  property,  there 
must  have  been  an  actual  sale  or  transfer  of 
property,  valid  as  between  the  parties;  and 
in  Insurance  Co.  v.  Kinnier,  28  Grat  88,  105, 
It  la  said  by  Judge  Burke,  quoting  from  May, 


Ins.  182:   "Mo  role  to  the  interpretation  of 
a  policy  is  more  fully  established,  or  more 
imperative  and  controlling,  than  that  whicb 
declares  that  in  all  cases  it  must  be  liberally 
construed  In  favor  of  the  Insured,  so  as  not 
to  defeat,  without  a  plain  necessity,  his  claim 
to  indemnity,  which  It  was  his  object  to  se- 
cure In  making  the  Insurance."    So  It  seeou 
that  contracts  of  Insurance  can  hardly  be  so 
drawn  as  to  escape  the  application,  to  some 
limited   extent,   of   the   same  principles  u 
to  forfeiture  that  are  applied  in  courts  of 
equity,  not  only  because  it  Is  of  long  stand- 
ing, but  also  because  It  is  Inherent  in  the  na- 
ture of  the  subject     As  to  forfeiture  clause 
to  secure  a  collateral  object,  see  Klein  v.  In- 
surance Co.,  104  U.  S.  88,  90.    But  they  should 
be  fairly  construed  as  contracts  of  indemnity 
against  loss  on  certain  terms  and  conditions, 
according  to  the  equitable  rules  of  constmc- 
tlon  applicable  to  such  instruments,— that  is, 
to  look  at  the  intent  rather  than   at  the 
form;   that  this  clause  of  forfeiture  relates 
to  a  collateral  object,  and  was  intended  to 
apply  In  order  to  prevent  Increase  of  hazard, 
by  a  separation  of  the  Interest  in  the  policy 
from  the  interest  In  the  property,  and  to 
prevent  taking  away  or  diminishing  the  care 
of  the  one  with  whom  the  contract  was 
made;    and  the  mere  letter  of  sudi  con- 
tract. In  total  disregard  of  the  reasons  for 
its  various  clauses,  would  soon  lead  to  pal- 
pable injustice.     See  Moflltt  v.  Insurance  Co. 
(Ind.  App.;   1S94)  38  N.  E.  835.     In  the  case 
of  Insurance  Co.  v.  Boykln  (1870)  12  Wall. 
433,  insanity  was  held  to  be  sufiScient  ex- 
cuse for  failure  to  comply  with  the  condi- 
tion of  the  policy  requiring  an  affidavit  of 
the  true  amount  and  circumstances  of  the 
loss.     "If  he  was  so  insane  as  to  be  tnc^a- 
ble  of  making  an  Intelligent  statement,  this 
would,  of  itself,  excuse  the  condition  of  the 
policy."    In  Insurance  Co.  v.  Crandal,  120 
TJ.  S.  527,  7  Sup.  Ct  685,  it  was  held  that  a 
condition  avoiding  the  life  policy,  where  the 
Insured  shall  die  by  suicide  or  self-inflicted 
Injuries,  does  not  include  self-killing  by  an 
Insane  person,  because  it  is  not  his  act,  lo 
the  legal  sense.     In  Antremont  v.  Assoda- 
aon  (1892)  65  Hun,  475,  20  N.  Y.  Supp.  34i 
the  Insured  took  a  policy  on  buildings  owned 
by  him,  and  subsequently  becoming  insane, 
set  fire  to  the  buildings  while  he  was  in  that 
condition,  and  perished  In  the  flames.   Held, 
his  executors  were  entitled  to  recover;  for, 
being  insane,  the  insured  was  incapable  of 
forming  a  fraudulent  design  to  destroy  Ua 
own  property,  with  the  view  of  defrauding 
the  insurer. 

From  these  cases  It  wonld  seem  that  the 
insured,  Mrs.  Etchinson,  could  not  be  regard- 
ed as  having  done  anything  to  Increase  the 
hazard,  or  take  away  the  personal  confl- 
dence  reposed  In  her  by  a  deed  made  when 
she  was  mentally  Incompetent  to  make  It 
whether  it  be  regarded  as  void  or  only  .-.'iJ- 
able.  See,  also.  School  Dlst  No.  6  v.  Aetna 
Ins.  Co.,  62  Me.  330,  339;    Orrell  v.  Insur 
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ce  Co.,  18  Gray,  481,  434  See,  also,  1 
ly,  Ins.  (3d  Ed.)  Append,  p.  652,  where  a 
'ge  number  of  cases  on  alienation  are 
aught  together  and  conrenlently  classified 
thin  a  small  compass.  In  Richardson  v. 
surance  Co.  (Ky.)  13  S.  W.  1,  the  policy 
LS  to  become  void  if  any  change  whatever 
ould  take  place  In  the  title  of  the  proper- 
Death,  of  course,  caused  such  change  of 
te,  put  an  end  to  the  personal  features  of 
i  contract,  and  ttiereby  may  have  in- 
cased the  hazard;  but  it  was  held  that 
:h  change  of  ownership  did  not  make  void 
5  policy.  So,  also,  In  Pflster  v.  Gerwlg, 
2  Ind.  667,  22  N.  B.  1041,  it  was  held  that 
ih  transfer  of  ownership  by  operation  of 
V,  upon  the  death  of  the  assured,  did  not 
old  the  policy,  because  the  inhibition  in 
i  policy  and  by-laws  did  not  cover  such  a 
Jisfer.  See  Thompson  v.  Insurance  Co.,  136 
S.287,  10  Sup.  Ct  1019.  In  Sheppard  v. 
nirance  Co.,  21  W.  Ya.  868,  It  is  bdd  thai 
policy  of  insurance  against  fire  is  a  con- 
ict  of  indemnity,  and  the  assured  must 
ve  an  Insurable  interest  in  the  property 
len  it  is  Insured  and  when  the  loss  by  fire 
:urs.    The  doctrine  in  this  country  seems, 

weight  of  anthority,  to  prevail  that  the 
ed  of  an  insane  person  is  voidable  only, 
d  not  void;  that  Is,  It  may  be  confirmed. 
e  AIIls  V.  Billings  (lg43)6  Meta  (Mass.)  415, 

Am.  Dec.  744,  notes;  Arnold  v.  Iron 
srks,  1  Gray,  434;  In  re  DesUver  (1835) 
Etawle,  113;  2  BI.  Comm.  (by  Hammond) 
1;  Jackson  v.  King  (1825)  4  Cow.  207,  15 
n.  Dec.  364,  notes;  Bish.  Cont  i  975;  Riley 
Carter,  76  Md.  581,  25  AU.  667;  Bwall, 
ad.  Cas.  576,  588,  notes  to  Burke  v.  Allen, 
N.  H.  10& 

do  not  regard  as  here  Involved  tbe  strict 
;hnical  distinction  in  practice  so  hard  to 
iw  between  a  contract  void  and  one  vold- 
le  only.  We  may  say  that  the  one  is  a 
ite  nullity,  void  as  against  law,  void  for 
mt  of  power.  Incapable  of  confirmation,  of 

effect  whatever,  of  which  any  stranger 
ly  take  advantage  (see  And.  Law  Diet); 
lile  the  other  Is  capable  of  confirmation, 
ly  be  good  for  some  purpose,  may  be  good 
r  some  person,  good  agatnst  some,  valid 
long  as  not  formally  set  aside,  or  valid  as 
ig  as  not  in  some  way  repudiated  or  dis 
'ned,— according  to  the  different  clrcum- 
tnces  under  which  they  may  be  regarded 
«  Ex  parte  Lange,  18  WaU.  163,  174,  as  to 
Igments).  In  this  case,  when  the  loss  oc- 
rred,  the  insured  had  such  interest  as  the 
□ceded  right  to  have  the  deed  set  aside  as 
iralid  gave  her.  There  was,  so  to  say,  a 
;ht  outstanding  In  her  to  avoid  it    Wheth- 

tbe  deed  be  regarded,  in  the  ordinary 
ise,  as  void  or  voidable,  she  stlU  bad  the 
jurable  interest  resulting  from  the  Inabll- 
'  of  not  having  mind  and  rational  will 
ongh  to  make  it;  and  therefore  it  was 
ide  without  her  fault;  and,  not  being  her 
tional,  voluntary  act.  It  worked  no  for- 
iture  of  this  policy,  within  the  sound,  just, 


and  equitable  construction  given  It  by  the 
courts,  according  to  the  long  and  well-settled 
doctrine  applicable  to  such  cases.  It  does  not 
fall  within  the  clause  of  forfeiture,  because 
it  is  not  within  the  reason,  according  to  the 
true  Intent  and  meaning  of  the  parties.  Hav- 
ing paid  in  advance  the  full  contract  price 
for  this  indemnity,  when  the  loss  comes  the 
insurer  cannot  In  equity  and  good  conscience, 
withdraw  from  his  part  of  the  contract  on 
account  of  an  innocent  invalid  act  And  it 
Is  not  sufficient  to  say,  as  has  been  so  often 
said  before:  "Such  is  the  letter  of  the  con- 
tract. It  may  be  hard,  but  we,  too,  are  with- 
out blame.  It  is  her  misfortune,  and  should 
not  be  our  loss;  for  such  contingencies  were 
contemplated.  It  was  a  part  of  her  hazard, 
and  Influenced  our  price.  To  hold  otherwise 
is  to  impair  the  obligation  of  her  contract." 
But,  In  sach  cases  of  forfeiture,  the  courts, 
without  claiming  or  exercising  any  power  of 
dispensation  over  any  rule  of  law,  ae  the  pow- 
er to  relax  the  obligation  of  the  contract, 
give  it  an  equitable,  fair,  and  rational  con- 
struction, in  view  of  the  nature  of  the  act 
done,  the  character  of  the  contract  made,  and 
the  mischief  Intended  to  be  guarded  against 
by  the  clauses  of  forfeiture,  on  a  matter  not 
essential,  but  collateral;  for  although  free- 
dom of  contract  has  kept  pace  with  the 
growth  of  individual  freedom,  neither  has 
ever  outgrown  subjection  to  law.  The  courts 
sometimes  are  disposed  to  show  Impatience 
with  the  carelessness  with  which  the  Insured 
inconsiderately  enter  Into  contracts  so  Im- 
portant, and  to  hold  them  to  the  strict  letter. 
Again,  they  may  show  some  Impatience  with 
the  multitude  of  conditions,  exceptions,  lim- 
itations, and  restrictions  which  they  general- 
ly contain,  and  are  disposed  to  construe  them 
quite  liberally  in  favor  of  the  insured,  as 
contracts  framed  by  the  insurer  too  much  for 
his  own  benefit  and  accepted  by  the  insured 
without  examination,  and  with  no  comprehen- 
sion of  their  full  import  But  in  all  cases 
the  aim  should  be,  and  for  the  most  part  is, 
to  construe  them  fairly,  according  to  the  rules 
and  principles  applicible  to  such  instruments; 
that  Is,  to  look  at  the  main  object  the  for- 
feiture prescribed  for  Is  Intended  to  accom 
plish,— go  by  the  reasonable  meaning,  rather 
than  by  the  literal  fi>rm,  so  as  to  give  it  such 
effect  as,  according  to  its  purpose  and  terms. 
In  equity  and  good  conscience  It  ought  to 
have.  The  conditions  of  forfeiture  are  not 
to  be  disregarded;  for  the  principal  ones, 
such  as  are  found  in  this  case,  have  received 
the  sanction  of  long  and  wide  experience  as 
being  reasonable  and  well  founded,  and  not 
to  be  dispensed  with;  for  being  a  contract 
whereby  one,  for  a  consideration,  undertakes 
to  compensate  another  if  he  shall  suffer  loss 
by  fire,  where  danger  is  apprehended  or  pnv 
tection  required  it  promises  indemnity,  but 
takes  care  to  refuse  and  guard  against  the 
Insured  making  his  loss  a  source  of  profit. 
It  is  therefore  strictly  a  contract  of  hazard 
and  Indemnity,  personal  to  the  insurer,  for 
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an  agreed  price  set  against  an  honest  loss, 
and  npon  certain  terms  and  conditions,  added 
to  the  policy  In  order  to  secure  fair  dealing 
In  Its  making  and  its  execution,— to  Its  exclu- 
sion as  a  source  of  profit,  and  of  all  tempta- 
tion to  make  It  so.  Hence,  among  others, 
the  conditions  against  alienation,  Incumbran- 
ces, and  the  like.  The  personal  care  con- 
tracted for  must  be  maintained,  and  Interest 
In  the  policy  should  not  be  separated  from 
Interest  in  the  property;  and  so  common  and 
80  Important  have  such  contracts  come  to  be 
that  they  have  become  a  matter  of  great  leg- 
islative, concern,  and  are  in  many  states  reg- 
ulated, even  as  to  form  (and  this  was  need- 
ed), by  statute.  See  Richards  on  Insurance, 
from  page  133  to  page  197,  as  to  statutes 
governing  the  contract.  See  Append,  p.  5G9. 
4.  Plaintiff  claims  that  the  failure  to  fur- 
nish proof  of  loss  within  the  40  days  required 
by  the  terms  of  the  policy  was  waived  by  the 
acts  of  the  Insurer.  On  this  point  the  evi- 
dence Introduced  was  all  on  the  side  of  the 
plaintiff.  As  soon  as  the  loss  occurred  the 
local  agent  was  notified,  who  at  once  sent 
notice  to  the  general  agent  of  the  company 
for  that  territory,  with  power  to  make  con- 
tracts of  insurance,  appoint  agents;  all  pre- 
miums are  remitted  to  him;  he  adjusts  and 
pays  aU  losses;  he  was  manager  of  the  com- 
pany's business  for  that  section;  and  his 
name  so  appears  on  the  back  of  the  policy 
sued  on.  Within  10  days  after  the  fire  he 
came;  offered  $250  as  a  compromise  to  save 
litigation.  When  that  was  refused,  he  ob- 
jected to  giving  more,  denying  the  company's 
liability,  on  the  ground  that  Mrs.  Etchinson 
had  deeded  the  property  away.  It  was  there- 
fore a  case  in  which  the  defendant  refused 
to  pay  on  the  ground  stated  that  It  was  not 
liable  for  the  reason  given,  and  Is  governed 
by  the  case  of  Sheppard  v.  Insurance  Co.,  21 
W.  Va.  368;  Delta  v.  Insurance  Co.,  33  W. 
Va.  626,  11  S.  E.  50.  See  Weiss  v.  Insur- 
ance Co.,  148  Pa.  St.  349,  28  Atl.  991;  Insur- 
ance Co.  T.  Sheets,  26  Orat  854.  Such  a 
denial  of  responsibility,  within  the  time  for 
making  preliminary  proofs  and  before  they 
are  made.  Is  the  same  as  a  notice  to  the  as- 
sured that  payment  will  not  be  made  in  any 
event  It  Is  therefore  a  waiver  of  the  con- 
dition of  the  policy  requiring  such  proofs  to 
be  made,  as  the  law  does  not  require  the 
Insured  to  do  an  act  which  the  Insurer  has 
rendered  unnecessary;  for  the  refusal  to  pay 
was  express,  and  was  put  upon  a  ground 
which  dispensed  with  the  making  and  pres- 
entation of  the  preliminary  proof  of  loss 
which  was  required  for  the  purpose  of  mak- 
ing or  refusing  payment.  In  Knudson  v.  In- 
surance Co.,  75  Wis.  198,  43  N.  W.  954,  there 
was  no  denial  by  the  general  agent  of  the 
insurance  company's  liability  on  the  policy, 
or  anything  said  Inconsistent  with  the  theory 
that.  If  the  matter  was  not  then  settled,  the 
general  agent  would  expect  the  plaintiff  to 
make  sach  proofs  as  are  required  by  the 
policy.    On  waiver  and  estoppel,  see  Wyman 


V.  Insurance  Ca,  119  N.  T.  274,  28  N.  E.  907; 
Messelback  v.  Norman,  122  N.  Y.  678,  26  N. 
E.  34.  See  Richards,  Ins.  H  80,  81.  As  to 
authority  of  agent  to  waive,  see  Id.,  {  170. 

There  was  no  controversy  about  the  facts; 
the  only  questions  were  those  of  law:  (1) 
Was  the  policy  made  void  by  the  Judgments 
rendered  In  Invltum  against  the  Insured  T 
(2)  Was  the  deed,  being  Invalid  and  voidable 
by  reason  of  the  mental  incompetence  of  tlie 
grantor,  such  an  alienation  as  to  make  void 
the  policy?  As  we  have  already  seen,  both 
these  questions  must  be  answered  In  the  neg- 
ative, and  therefore  Judgment  should  have 
been  rendered  for  plaintiff  on  the  verdict, 
and  the  order  complained  of  is  therefore  set 
aside,  and  Judgment  on  the  verdict  rendered. 


(39  W.  Va.  732) 
CliAEKB  V.  OHIO  BIVEE  B.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  18,  1894.) 

Railboas  CoxPAirr  —  Constbuctiox  or  Tixu 
Cbossino — Amensmkkt  op  Complaint — Wbbii 
Pkopek— Intbriocutort  Order  — Vaoaiios  at 
BnBSEQrsNT  Term — Bill  op  Pasticulabs. 

1.  An  amended  declaration  is  no  departure 
from  the  original,  unless  it  introdace  into  the 
case  a  new,  substantive  cause  of  action  differ- 
ent from  that  declared  apon,  and  different  from 
that  which  the  plaintiff  Intended  to  declare 
npon.  It  cannot  be  allowed  if  it  be  incon- 
sistent with  the  nature  of  the  original  dec- 
laration, or  change  the  cause  of  action.  Alle- 
gations may  be  changed,  and  others  added,  but 
they  must  relate  to  the  same  cause  of  action. 

2.  An  amended  declaration  in  an  action  by 
a  landowner  against  a  railroad  company  for 
failure  to  build  fences,  farm  croeBines,  and 
cattle  guards  may  charge  failures  to  buUd  them 
at  other  points  than  those  specified  in  original 
declaration  without  being  in  violation  of  the 
above  rule. 

3.  A  court  can  set  aside  at  one  term  an 
order  made  in  the  progress  of  the  cansc  at  a 
former  term,  which  is  interlocutory,  but  not  a 
final  Jndgment.  An  order  wliich  merely  sot- 
tains  a  demurrer  to  a  declaration,  or  strikes  out 
a  count  oT  Item  of  claim,  but  followed  by  no 
jndgment  as  to  it.  Is  interlocutory  in  nature, 
and  the  count  or  item  of  claim  may  be  reinstat- 
ed ini  the  declaration  at  a  subsequent  term. 

■  4.  Section  46,  c.  130,  Code  189l,  applies  as 
well  to  actions  for  torts  as  actions  on  contracts. 
A  statement  of  the  particulars  cannot  be  re- 
quired where  the  declaration  gives  the  grounds 
of  action  and  particulars  of  claim  with  suffi- 
cient deflniteness  to  give  the  defendant  notice 
thereof.  It  can  be  demanded  only  where  the 
declaration  is  allowably  under  the  law  so 
general  as  not  to  apprise  the  defendant  of  the 
real  cause  ot  action.  If  the  declaration  cannot 
be  thus  general  consistently  with  law,  demur- 
rer is  the  remedy,  not  such  statement  of  par- 
ticulars. 

5.  Such  statement  of  particulars  should 
contain  the  grounds  of  action,  not  evidence. 

6.  A  plea  filed  to  the  first  declaration,  and 
not  withdrawn,  will  apidy  to  an  amended  dec- 
laration. 

7.  When  a  railroad  company  has  put  in, 
when  building  Its  railroad,  a  sufficient  number 
of  suitable  farm  croarings  and  cattle  guards,  it 
cannot  be  required  afterwards  to  buUd  others 
at  other  places. 

8.  When  a  railroad  company  has  made 
gates  in  fencing  inclosing  its  track  to  afford  ac- 
cess to  a  farm  croesing,  the  mere  presence  of 
such  crossing   does   not  require   cattle  guards 
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:  the  crossing,  there  being  no  fences  there  di- 
dine  fields. 

SI.  Whether  a  plaintiff  shall  be  allowed  to 
ve  further  evidence  after  defendant's  evi- 
mce  is  closed  is  within  the  discretion  of  the 
iai  court,  and  its  eierdse  will  rarely,  if  ever, 
» the  ground  of  /eversal  by  an  appellate  court 
iearly  he  ia  entitled  to  give  eTidence  to  rebut 
lat  of  the  defendant. 
(Syllabus  by  the  Court.) 

Error  to  circnit  court.  Mason  county. 
Action  of  trespass  by  William  H.  Clarke 
^Inst  the  Ohio  River  Railroad  Company, 
adgment  for  plaintiff.  On  an  order  orer- 
illng  a  motion  to  strike  out  the  amended 
eclaratlon  of  plaintiff,  defendant  brings 
rror.    Reveiaed. 

Leonard  &  Archer,  for  plaintiff  in  »ror. 
.  E.  Hogg,  John  E.  Beller,  and  Tomllnson 
;  Wiley,  for  defendant  In  error. 

BRANNON,  P.  This  was  an  action  of 
■espass  on  the  case  by  William  H.  Clarke 
gainst  the  Ohio  River  Railroad  Company 
I  the  Mason  county  circuit  court  to  recover 
amages  for  the  failure  of  the  railroad  com- 
any  to  build  fences  and  put  In  cattle 
uards  and  farm  crossings  on  lands  of  the 
lainttff  condemned  by  the  company  for  use 
f  track,  resulting  in  the  recovery  of  a  judg- 
lent  by  the  plaintiff  of  $600,  to  wblcb  tbe 
efendant  took  tbe  writ  of  error  wblcb  we 
ow  decide.  Tbe  case  was  once  before  In 
41s  court    84  W.  Va.  200,  12  S.  B.  806. 

The  first  and  third  assignments  of  error 
re  upon  the  action  of  the  court  oyermllng 
demurrer  to  tbe  amended  declaration, 
rblcb  was  filed  after  tbe  case  was  remand- 
d  by  this  court  to  the  drcnlt  court  to  meet 
efects  In  tbe  original  declaration  pointed 
at  by  this  conrt  Tbe  second  assignment 
f  error  Is  npon  tbe  refusal  of  tbe  court  to 
astain  tbe  defendant's  motlm  to  strike  ont 
le  amended  declaration.  As  I  see  nothing 
pecified  as  error  under  tbe  bead  of  the  de- 
lurrer  that  does  not  come  up  on  tbe  mo- 
on to  strike  out  tbe  amended  declaration, 
tiey  being  in  effect  the  same,  I  will  con- 
ider  tbe  three  together.  Tbe  original  dec- 
iration  was  for  failure  to  make  fences, 
uards,  and  crossingB  on  fonr  tracts  of  land. 
a  the  amended  declaration  tbe  claim  was 
s  to  five  tracts,  leaving  out  one  Included 
I  the  original,  and  thus  the  amended  dec- 
iratlon  Included  two  tracts  not  counted 
pon  in  the  orig^inal.  Tbe  declaration  speci- 
ed  divers  failures  to  make  fences,  guards, 
nd  crossings,  claiming  as  to  each  one  a 
peclflc  sum  for  damages.  There  were  two 
emurrers  to  the  amended  declaration.  Tbe 
rst  was  made  at  tbe  same  time  with  the 
lotion  to  strike  from  tbe  record  tbe  entire 
mended  declaration,  and  tbe  court,  while 
verruUng  tbe  demurrer,  struck  out  certain 
ssignments  of  breaches  of  dnty  on  tbe  part 
f  tbe  company,  wblcb  took  from  the  dec- 
iratlon  all  claim  for  damages  as  to  tbe 
(vo  tracts  Inserted  for  the  first  time  In 
le    amended    declaration,    leaving    certain 


breaches  of  duty  or  specifications  of  wrong 
yet  standing  In  the  declaration;  and  to  tbe 
declaration  thus  purged  the  defendant  en- 
tered a  demurrer,  which  was  oVermted.  I 
suppose  a  motlMi  to  strike  out  an  amended 
declaration  should  precede  a  demurrer  to 
It,  but,  as  the  ground  fUr  striking  ont  re- 
lied upon  In  this  case  is  that  tbe  amended 
declaration  contains  new  causes  of  action, 
I  suppose  this  point  Immaterial  The  bane 
of  tbe  amended  declaration  la  said  to  con- 
sist In  the  fftct  that  It  alleges  omission  by 
tbe  company  to  make  certain  cattle  guards, 
crossings,  and  fences  not  r^ed  upon  a« 
causes  of  recovery  In  the  wlglnal  declara- 
tion. Does  tbe  amendmoit,  therefore,  vio- 
late the  rules  relative  to  amended  dedara- 
tlons  by'  the  Introduction  of  new  causes 
of  action?  What  shall  be  called  tbe  cause 
of  action?  It  Is  tbe  ground  on  which  the 
action  may  be  sustained.  Black,  Law  Diet 
182.  "It  Is  tbe  breach  of  duty  by  tbe  de- 
fendant complained  of."  This  definition  by 
Judge  Holt  Is  very  concise  and  exact  Har- 
vey V.  Insurance  Co.,  37  W.  Va.  272,  16  S. 
B.  580.  This  general  rule  may  be  easily 
stated,  but  sometimes  not  easily  applied. 
What  shall  be  regarded,  for  the  purpose  of 
determining  the  propriety  of  amendment, 
as  the  cause  of  action  in  this  case?  To  con- 
stitute cause  or  right  of  action  two  elements 
must  concur,— «  duty  and  a  breach  of  It 
There  can  be  no  actionable  wrong  unless 
there  Is  a  dnty  resting  upon  a  person,  and 
be  breaks  it  If  there  Is  no  duty,  though 
the  act  of  tbe  defendant  may  work  barm 
or  damage,  there  Is  no  right  of  action;  It  la 
a  case  of  damnum  absque  Injuria.  But  If 
there  Is  a  duty  owing,  and  It  Is  broken.  It  Is 
a  case  of  damnum  cum  Injuria.  Now, 
take  a  case.  There  Is  a  farm,  through 
which  a  railroad  right  of  way  Is  condemned. 
The  company's  legal  duty  is  to  put  In  two 
cattle  guards.  That  Is  the  whole  duty  to 
the  owner  as  to  this  tract  If  It  puts  nei- 
ther, that  dnty  Is  broken;  so  If  It  puts  In 
only  one.  This  might  seem  to  Imply  that 
tbe  fallore  to  put  In  each  cattle  guard  was 
In  Itself  alone  a  canse  of  action,  bnt  I 
think  not  Tbe  owner  of  this  farm  sues 
the  company  for  breach  of  this  duty.  Tbe 
duty  includes  two  cattle  guards.  He  speci- 
fies In  bis  declaration,  however,  only  tbe 
failure  to  build  one,  but  be  condudes  later 
that  the  duty  covers  two.  Can  be  not 
amend  bis  declaration,  and  specify  a  second 
breach  In  the  fttUnre  to  make  a  cattle  guard 
at  another  place?  He  does  not  Introduce  a 
new  and  different  substantive  cause  of  ac- 
tion, as  he  does  not  impute  a  new  and  dif- 
ferent dnty,  but  still  relying  upon  tbe  same 
duty  as  giving  birth  to  his  right  he  but 
calls  in  another  breach  of  that  duty.  We 
must  not  forget  to  regard  together  both 
this  dnty  and  Its  breach  or  breaches  In  de- 
termining what  is  to  be  deemed  tbe  canse 
of  action  In  deciding  whether  an  amended 
declaration  departs  from  tbe  original,  as  It 
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win  tecOltate  the  aolatlon.  I  think  that 
where  there  la  one  duty,  and  It  Is  of  snch 
nature  as  to  allow  seyeral  breaches,  an 
amended  declaration,  based  on  that  duty, 
may  assign  further  breaches  without  In- 
fringing on  the  rule  forbidding  the  Introduc- 
tion by  amendment  of  a  different  substan- 
tlve  cause  of  action.  The  company  owes  an 
obligation  as  to  each  of  the  two  cattle 
guards,  but  only  because  the  one  Is  Includ- 
ed by  the  two,— the  minor  within  the  major 
duty.  The  sheriff  or  constable's  bond  Im- 
poses a  general  duty.  He  owes  a  separate 
duty  as  to  each  of  two  executions  or  claims 
In  his  hands.  If  sued  for  breach  of  duty 
as  to  one,  could  an  amendment  not  assign 
another  breach  as  to  the  other  execution? 

In  this  case,  for  the  purpose  In  question, 
we  consider  fbe  failure  to  comply  with  Its 
duty  by  the  company  In  making  fences, 
guards,  and  crossings  on  the  land  as  the 
cause  of  action,  and  not  the  failure  as  to 
each  crossing  separately  and  distinctly.  I 
think  he  is  bound  to  amend,  or  else  ever 
lose  damages  for  failures  not  Included  In  the 
declaration;  for  a  person  cannot  split  one 
cause  of  action  into  several  suits.  When  there 
are  several  breaches  of  one  contract  or  duty, 
he  must  in  one  action  sue  for  all.  The  land- 
owner cannot  sue  now  for  failure  to  build 
one  crossing  here,  and  recover,  and  then  bring 
another  suit  for  the  failure  to  build  another 
there,  on  the  same  land.  7  Rob.  Pr.  p.  175, 
S  7.  This  Is  a  good  reason  for  allowing  sudi 
amendment  It  Is  not  necessary  to  say  wheth- 
er we  may  separate  fencing,  guards,  and 
crossings,  making  each  a  separate  ground  of 
action,  so  far  as  to  say  that  where  the  orig- 
inal declaration  is  based  on  failure  to  fence 
an  amended  declaration  may  or  may  not  pro- 
ceed toe  failure  to  make  crossings  or  cattle 
guards.  Ammdments  are  allowed  with  lib- 
erality, because  we  do  not  always  grasp  a 
case  correctly  at  first,  for  one  reason  or  an- 
other, and  they  tend  to  promote  fair  trial 
and  end  litigation.  Any  amendment  Is  allow- 
able so  It  do  not  bring  in  a  substantive  cause 
of  action  foreign  to  the  case  as  made  by  the 
original  declaration,— one  having  in  itself  a 
separate  existence  from  that  named  in  the 
original  declaration.  The  cases  in  this  court 
uphold  this  view.  Snyder  v.  Harper,  24  W. 
Va.  206;  Kuhn  v.  Brownfield,  34  W.  Va. 
252,  12  S.  K.  519;  Lamb  v.  CecU,  28  W.  Va. 
053.  I  think  there  Is  no  doubt  but  in  amend- 
ment the  damages  may  be  increased  under 
the  spedflcations  of  damages.  So  the  court 
did  not  err  In  overruling  the  demurrer  and 
motion  to  discard  the  amended  declaration, 
or  In  refusing  to  strike  it  out  of  the  case. 

The  fourth  assignment  of  error  Is  that  the 
court  erred  in  allowing  plaintiff  to  amend  his 
declaration  by  inserting  again  therein  a  claim 
of  $1,000  damages,  marked  "No.  1."  This 
dalm  had  been  by  the  court  stricken  from  the 
declaration,  and  It  was  afterwards  reinserted. 
It  was  only  an  amendment  It  was  properly 
in  the  declaration,  and  the  court  erroneously 


—It  la  said  Inadvertently— struck  It  out  But 
It  Is  said  Its  addition  made  the  damages 
claimed  sum  up  beyond  the  amount  claimed 
In  the  ad  damnum  clause  at  the  close  of  the 
declaration.  I  think  this  made  no  difference. 
The  amount  recovered  was  less  than  the 
amount  claimed  by  writ  or  dedaratlon.  The 
specification  of  Items  of  damages  may  exceed 
the  sum  named  In  the  conclusion  of  the  dec- 
laration. Taasey  v.  Church,  S9  Am.  Dec.  65; 
Merrill  v.  Curtis,  57  Me.  152;  Palmer  v.  Um, 
3  Hen.  ft  M.  602;  1  Bart  Law  Fr.  328;  4 
Minor,  Inst  1158.  It  Is  contended  that  the 
order  striking  this  Item  from  the  declaration 
was  final,  and  could  not  ije  recalled  at  a  sub- 
sequent term  and  the  claim  or  specification  re- 
admitted to  the  case,  as  a  final  judgment 
made  at  one  term  cannot  be  set  aside  at  an- 
other. But  that  order  was  merely  interlocu- 
tory, and  could  be  changed  at  any  time  be- 
fore final  Judgment  Cannot  a  plea  be  reject- 
ed at  one  term  and  afterwards  allowed?  or 
admitted  and  afterwards  rejected?  or  a 
count  In  a  declaration  be  stricken  out,  and  at 
a  lat»  term  restored?  or  a  demurrer  to  the 
count  be  sustained,  and  later  overruled?  Cer- 
tainly so.  If  the  point  Is  merely  decided,  not 
carried  Into  Judgment,  as  it  Is  but  an  opin- 
ion till  then.  If  there  were  a  Judgment  that 
the  plaintiff  take  nothing  by  that  particular 
count— If  In  this  case  the  court  had  entered 
Judgment  that  the  plaintiff  take  nothing  on 
account  of  this  Item  No.  1,— there  would  be 
more  strength  In  the  claim  that  it  was  beyond 
amendment;  but  even  then  would  be  doubt- 
ful. Ever  so  many  points  may  be  decided 
during  the  course  of  the  suit  but  If  the  de< 
dsion  on  them  pass  not  into  final  Judgment 
on  them,— a  Judgment  ending  them,- there  Is 
no  res  Judicata.  Surely  the  plaintiff  could  not 
have  taken  a  writ  of  error  to  the  order 
striking  this  item  from  his  declaration.  This 
order  striking  out  this  item  was  an  order 
sustaining  a  demurrer  to  a  small  part  of  the 
declaration,  an  Item  of  Its  claim;  and  I  un- 
derstand that  It  Is  everywhere  admitted  that 
an  order  merely  sustaining  a  demurrer,  with- 
out more,— is  a  merely  Interlocutory  order,  not 
final.  The  case  is  In  court  till  a  final  Judg- 
ment ends  it,  and  before  that  the  order  may 
be  reviewed  and  recalled.  It  Is  contended 
that  after  demurrer  sustained,  the  same  dec- 
laration cannot  be  again  filed.  If  there  was 
final  Judgment,  It  could  not;  If  not  there 
need  be  no  further  declaration,  as  the  old  one 
is  yet  alive.  It  Is  urged  that  a  Judgment  sus- 
taining a  demurrer  to  a  declaration  has  been 
held  to  be  res  judicata,  and  we  are  referred 
for  authority  to  Poole  v.  Dilworth,  20  W.  Va. 
583,  and  Oorrothers  v.  Sargent,  20  W.  Va. 
356,  holding  that  a  Judgment  upon  a  demuirer 
going  to  the  merits  is  an  effectual  bar  to 
further  litigation  as  to  every  matter,  whether 
specially  stated  in  the  pleading  or  not,  pro- 
vided it  be  clear  It  was  necessarily  decided 
in  the  suit  So  it  is  when  the  adjudication  is 
final,  but  everywhere  we  are  told  tliat  to  have 
such  effect  it  must  be  final;  technically  final. 
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;  mereV  Interlocutory.  6  Rob.  Pr.  9;  Bnr- 
•  V.  Hevener,  34  W.  Va.  T75,  12  S.  H.  861. 
staining  a.  demurrer  Is  not  final,  bnt  revoca- 
,  unless  carried  into  judgment,  even  where 
demnrrer  goes  to  the  whole  case.  1  Black, 
Igm.  §  29. 

'he  fifth  assignment  of  error  is  In  refusing 
require  plaintiff  to  file  a  statement  of  tbe 
rticulars  of  his  claim,  as  required  by  chap- 
130,  S  46,  Code.  In  the  first  place,  the  dec- 
atlon  gives  a  minute  clear  statement  of  the 
»unds  of  plalntifTs  action,  and  descends  to 
rticulars  by  particularizing  the  cattle 
iria,  crossings,  and  fencing  not  made,  lo- 
:lng  the  points  of  omission,  and  averring, 
to  crossings,  that  for  want  of  them  plain- 
'  was  damaged  in  the  farming  and  tillage 
the  land,  and,  as  to  cattle  guards,  that  he 
t  the  pasturage  of  the  land  for  certain 
riods;  as  to  fencing,  he  lost  the  pasturage 
a  time,  and  was  compelled  to  build  fences 
nself,  at  a  specified  expenditure;  specif y- 
;  the  amount  of  damage  claimed  on  ac- 
int  of  each  crossing,  guard,  or  fence  omit- 
1,  which  specification  of  each  Item  of  dam- 
B  seems  unnecessary,  the  claim  of  a  sum  of 
mage  at  the  close  being  all  necessary, 
mes  V.  Adams,  16  W.  Va.  257.  The  claim 
lug  a  claim  by  an  owner  of  <deared  land 
■  damage  for  refusal  to  fence  off  the  track 
d  put  In  crossings  and  guards,  necessarily 
is  that  the  damage  is  from  Inconvenience, 
ury,  and  loss  In  the  use  of  the  land  for 
izlng  and  agriculture  from  the  absence  of 
>se  conveniences  or  necessities,  without 
jclfying  killing  of  cattle,  delay  or  obstmc- 
n  in  passing  over  the  track  with  vehicles 
itaining  farm  products,  or  carriages  of 
ivel,  or  any  of  the  multitudinous  instances 
which  inconvenience,  obstruction,  delay, 
;reased  labor,  and  loss  might  flow  from  the 
sence  of  such  fences,  guards,  and  crossings, 
is  contended  broadly  by  counsel  for  ap- 
llee  that  section  46,  c.  ISO,  Code,  providing 
It  "In  any  action  or  motion  the  court  may 
ia  a  statement  to  be  filed  of  the  partlcu- 
■s  of  the  claim  or  groond  of  defense,"  does 
t  at  all  apply  to  cases  of  tort;  citing  City 
Plymouth  v.  Fields,  12B  Ind.  828,  25  N.  B. 
7,  and  other  cases.  But  I  think  the  prop- 
Itlon  that  In  no  case  of  tort  can  this  stat- 
B  apply  is  entirely  too  broad.  The  power 
Isted  at  common  law  In  a  court  to  reqnlre 
bill  or  statement  of  the  particulars  of  the 
ilm  or  defense,  because  the  court  has  In- 
rent  power  to  direct  the  conduct  of  a  trial, 
d  do  those  things  incidental  in  nature 
cessary  to  advance  justice  and  prevent 
rprlse.  The  statute  is  but  declaratory  of 
mmon  law.  But  by  no  means  can  It  be 
;htfully  asked  in  every  case.  It  can  be 
manded  only  in  those  cases  where  the 
claratlon  or  plea  Is  allowably  of  so  general 
nature  as  not  to  apprise  the  party  of  the 
al  cause  of  action  or  defense  which  he  Is 
meet  I  say  allowably,  far  If  the  declara- 
>n  or  plea  is  more  general  or  Indefinite  than 
allowed  by  law.  a  demoirer  or  objection 


should  be  Interposed,  and  a  demand  tot  par. 
ticulars  cannot  take  the  place  of  a  demnrter. 
Shadock  v.  Plank-Road  Co.,  79  Mich.  7,  44 
N.  W.  168;  Railroad  Co.  t.  Payne,  86  Va. 
481,  10  8.  B.  749;  opinion  In  People  v.  Mon- 
roe, 4  Wend.  200.  Its  application  Is  not  flo 
frequent  in  actions  of  tort  as  in  actions  based 
on  contract;  not  because  damages  are  un- 
liquidated in  tort,  bnt  because  ttte  declaration 
must  in  such  cases  have  the  requisite  definlte- 
ness  to  Inform  the  defendant  of  the  nature 
of  the  cause  of  action,  and  the  particular  act 
or  omission  constltotlng  the  tort,  else  a  de- 
murrer will  lie.  Bnt  it  has  often  been  re- 
quired in  actions  for  torts,  and  even  in 
criminal  cases.  It  is  only  applicable  where 
It  appears  that  the  party,  from  any  cause,  is 
placed  in  a  situation  such  that  justice  cannot 
be  done  without  Information  to  be  obtained 
by  specification  or  bill  of  particulars.  Com. 
V.  Snelling,  16  Pick.  821.  The  subject  is 
elaborately  discussed  in  Tilton  v.  Beecher, 
59  N.  Y.  17a  Our  Code  is  the  same  on  this 
point  as  the  Virginia  Code,  and  in  Asylum 
V.  Flanagan,  80  Va.  110,  the  applicability  of 
the  statute  to  torts  is  substantially  recogniz- 
ed. Some  of  the  authorities  hold  that  the 
requirement  of  such  specification  of  particu- 
lars Is  only  discretionary,  and  the  Improper 
exercise  of  the  jwwer  to  require  not  a  subject 
of  review  In  the  appellate  court  (Com.  v. 
Giles,  1  Gray,  466-469),  but  I  would  think 
that  the  refusal  to  require  it  in  a  proper  case 
would  be  reviewable.  It  Is  important  to 
discriminate  as  to  what  snch  specification 
must  contain.  It  is  to  contain  only  grounds 
or  particulars  of  cause  of  •  suit  or  defense; 
not  evidence,  not  matter  merely  evidential. 
A  party  Is  not  entitled  to  call  for  a  specifica- 
tion of  evidence.  Garfield  v.  Paris,  96  U.  S. 
557.  Its  office  is  to  inform  the  party  of  the 
causes  of  action  to  be  relied  on  at  the  trial 
not  specifically  set  out  in  the  declaration. 
Bowman  v.  EJarle^  8  Duer,  694;  Davis  v. 
Freeman,  10  Mich.  188.  It  is  not  a  part  of 
pleading  so  as  to  be  demurrable.  Defects 
in  it  cannot  be  reached  by  demurrer.  8o 
decided  in  Abell  y.  Insurance  Co.,  18  W.  Va. 
400,  and  Judge  Green  refers  to  the  section  of 
Code  I  am  now  considering;  bnt  I  think  that 
case  involved  not  that  section,  bnt  section  11, 
c.  125,  but  it  is  good  law  as  to  section  46 
also.  Abb.  Tr.  Brief,  137.  But  the  party 
will  be  restricted  in  proof  on  the  trial  to  the 
particulars  It  specifies  as  strictly  as  if  it  were 
a  pleading.  Com.  v.  Snelling,  15  Pick.  321; 
Com.  V.  Giles,  1  Gray,  469. 

The  sixth  assignment  of  error  ia  that  the 
court  refused  to  set  aside  the  verdict.  Under 
this  head  It  Is  argued  that  there  was  no  plea 
to  the  amended  declaration.  This  goes  on 
the  theory  that  after  the  plea  of  not  guilty 
had  been  entered  to  tiie  amended  declaration 
as  to  the  item  No.  1,  claim  for  $1,000  for  fail- 
ure to  construct  a  crossing  on  farm  No.  1, 
which  had  been  stricken  ont  of  the  record, 
as  stated  above,  the  court  allowed  It  to  be 
reinstated  In  the  declaration,  and  there  was 
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after  ttala  no  plea,  and  thns  to  a  part  of  tbe 
declaration  there  was  no  plea.  In  Power  y. 
Ivle,  7  Leigh,  147,  and  Roderick  v.  Railroad 
Ca,  7  W.  Va.  64,  It  te  held  that  where  there 
iB  a  plea  to  a  declaration,  and  it  is  not  with- 
drawn, it  Bhall  be  regarded  as  applicable 
to  an  amended  declaration.  Why  not?  The 
amended  declaration  ia  still  on  the  same 
cause  of  action  as  that  counted  upon  in  the 
ori^nal.  The  plea  is  "not  guilty"  to  the 
cause  of  action.  Here  tbe  amended  declara- 
tion still  remained,  and  only  an  Item  of  speci- 
flcation  of  a  ground  of  claim  is  inserted.  If 
it  were  a  new  count  on  same  cause  of  action, 
I  think  the  old  plea  wonld  be  applicable  to  it 

Assignments  of  error  7,  8,  and  9.  Refu- 
sals of  instructions  asked  by  defendant 

Instruction  No.  2.  "The  Jury  are  instruct- 
ed that  if  they  belicTe  from  the  evidence 
that  the  railroad  company  did  construct  con- 
Tenlent  crossings  on  the  plaintiff's  lands  at 
the  time  the  road  was  opened  for  business, 
then  the  plaintiff  cannot  now  complain  of 
the  failure  to  construct  other  crossings  at 
other  points  on  his  lands,  provided  they  be- 
lieve from  the  evidence  that  the  crossings  so 
constructed  were  convenient"  The  statute 
(section  14,  c.  42,  Code  1891)  provides  that 
where  land  is  condemned  to  the  use  of  a 
railroad,  and  is  cleared  and  fenced,  the  com- 
pany shall  construct  and  ever  maintain  suit- 
able farm  crossings,  cattle  guards,  and 
fences  on  both  sides  of  the  land  taken. 
When  once  the  company  has  put  in  suitable 
crossings,  can  It  be  required  later  to  put  in 
additional  ones?  No  authority  has  been 
cited  to  the  exapt  point  and  I  have  found 
none.  In  Wademan  v.  Railroad  Co.,  61  N. 
T.  568,  imder  such  a  statute,  it  was  held  that 
If  the  statute  give  no  election  in  terms  to  the 
landowner.  It  is  the  right  of  the  company  to 
say  where  tbe  crossings  shall  be;  but  in  the 
exercise  of  this  right  regard  must  be  had  to 
the  convenience  of  both  parties,  and  such  a 
location  must  be  made  as  wUl  not  subject 
the  owner  to  needless  and  unreadonable  In- 
jury. 1  Ror.  R.  R  494.  Must  the  company 
change  the  crossings  in  place,  or  add  new 
ones,  with  the  changing  caprices,  or  even 
needs,  of  the  owner?  If  the  owner  sell  part 
of  his  land,  must  the  company  then  make 
a  crossing  on  the  part  sold,  and  must  It 
keep  on  adding  crossings  as  further  sales  of 
parts  are  made?  I  think  not  Therefore 
the  Instruction  was  proper,  and  it  was  error 
to  refuse  it 

Instruction  No.  8.  "The  Jury  are  Instruct- 
ed that  they  have  the  right  to  consider  the 
construction  of  the  gates  by  the  defendant 
at  the  (Tossings,  in  connection  with  the  other 
evidence  in  the  case.  In  arriving  at  a  con- 
clusion whether  or  not  the  defendant  has 
failed  to  construct  suitable  cattle  guards,  and 
that  If  they  believe  from  tbe  evidence  that 
the  construction  of  the  gates  by  the  defend- 
ant was  sufficient  to  prevent  cattle  and  other 
stock  from  going  upon  the  railroad,  then 
they  have  a  right  to  consider  this  in  arriving 


at  a  conclusion  as  to  the  necessity  of  con- 
struction of  cattle  guards."  It  was  error  to 
refuse  this  instruction.  Where  the  company 
fences  on  both  sides  of  its  right  of  way,  and 
puts  In  a  farm  crossing,  and  puts  in  gates 
to  allow  access  to  the  crossing,  it  need  not 
make  cattle  guards  at  the  farm  crossing,  it 
being  a  merely  private  crossing,  not  a  high- 
way. Tbe  gates  are  not  expected  to  re- 
main open,  and,  when  stock  is  crossing,  it 
Is  expected  to  be  In  charge.  The  cases  re- 
quiring such  guards  at  crossings  refer  to 
crossings  of  public  highways.  7  Am.  &.  Eng. 
Enc.  Law,  915;  Railroad  Co.  v.  Barton,  80 
ni.  72;  Cook  v.  Railroad  Co.,  36  Wis.  45: 
Bartlett  v.  Railroad  Co.,  20  Iowa,  188;  Penn- 
sylvania Co.  V.  Spaulding  (Ind.)  13  N.  B.  288; 
Dent  V.  Railroad  Co.,  83  Mo.  496;  Sather  v. 
RaUroad  Co.,  40  Minn.  91,  41  N.  W.  458; 
Railroad  Ca  v.  Severln  (Neb.)  46  N.  W.  842; 
Fltterling  v.  Railroad  Co.,  79  Mo.  504; 
Brooks  V.  Railroad  Co.,  13  Barb.  691.  It  is 
argued  as  if  the  company,  by  putting  up 
gates,  not  mentioned  in  the  statute,  had 
done  away  with  its  mandate,  and  substituted 
for  guards,  called  for  by  it  gates.  It  Is  not 
so.  The  gate  is  only  part  of  the  fence  re- 
quired to  be  built  3  Wood,  Ry.  Law,  i  420. 
The  gate  is  only  a  means  of  access  to  the 
crossing,  and,  there  being  no  fence  there 
dividing  fields,  the  mere  presence  of  the 
crossing  does  not  call  for  guards.  Gates  or 
bars  are  all  that  are  required.  A  cattle 
guard  is  defined  to  be  an  appliance  to  pre- 
vent animals  from  going  on  land  adjoining 
the  right  of  way,  to  prevent  their  passing 
along  a  right  of  way  into  an  Improved  and 
fenced  field.  7  Am.  &  Eng.  Enc.  Law,  012; 
Hurd  V.  Railroad  Co.,  25  Vt  IIC;  Railroad 
Co.  T.  Cunnington,  13  Am.  &  Eng.  R.  Cos. 
529. 

Instruction  Na  4.  "The  Jury  are  instructed 
that  they  have  the  right  to  take  into  con- 
sideration the  uses  to  which  the  plaintiff  put 
his  lands,  and  the  crops  that  the  plaintiff 
raised  on  his  lands,  in  arriving  at  a  conclu- 
sion OS  to  the  plaintiff's  claim  for  damages 
in  this  case;  and  that  if- they  believe  from 
the  evidence  that  he  has  had  the  free  use 
and  benefit  of  his  lands  for  the  purpose  of 
farming  the  same  during  the  time  from  Jan- 
uary 1,  1887,  to  March  15,  1800,  then  he  can- 
not recover  in  this  case."  All  said  in  the 
brief  of  appellant's  counsel  as  to  this  in- 
struction is  that  the  declaration  states  the  in- 
jury to  the  plaintiff  to  be  in  the  use  of  his 
land  for  farming  and  tillage,  whereas  the 
evidence  is  largely  based  on  loss  and  injury 
to  stock.  I  should  think  that  raising  stock 
was  a  part  of  the  business  of  farming  and 
tilling  soil.  I  think  this  instruction  was 
properly  refused.  What  does  it  mean?  Does 
it  mean  that  if  he  had  the  use  of  the  land  In 
such  way  that  In  fact  he  suffered  no  loss, 
he  could  not  recover?  It  does  not  say  so. 
Does  It  mean  that  if  he  had  full  use  of  his 
land  he  therefore  suffered  no  assessable  dam- 
age from  want  of  fences,  guards,  and  cross 
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Qgs?  If  80,  It  wonid  be  wrong.  It  Is  vasne, 
Qdefinlte,  and  misleading,  and  It  would  be 
lard  for  a  Jury  to  say  Just  what  It  was  in- 
ended  to  say,  and  Is  therefore  objectlonar 
lie.  Carrico  v.  RaUroad  Co.,  85  W.  Va.  391, 
4  S.  B.  12;  Lieyasser  v.  Wasnbum,  11  Grat 
72. 

The  tenth  assignment  of  error  relates  to 
.n  objection  to  evidence  to  sustain  Item  No. 

of  claim,  for  |1,000  for  omission  of  farm 
rossing  on  tract  No.  1,  on  the  theory  that 
his  claim,  not  being  In  original  declaration, 
ould  not  be  Inserted  In  the  amended  one  as 
f  it  were  a  new  cause  of  action.  I  have  al- 
eady  discussed  this  subject 

The  eleventh  assignment  of  error  is  to  the 
idmiasion  of  certain  evidence.  In  reference 
o  failure  to  construct  a  crossing  on  tract  No. 
.,  1,120  feet  above  and  southeast  of  West 
:reek  and  407  feet  above  It,  the  line  of  tract 
<o.  1,  the  plaintiff,  In  answer  to  a  question  as 
o  why  there  should  be  a  crossing  there,  said 
bat  without  It  It  was  too  far  to  haul  fodder 
>r  com  to  one  place,  and  another  crossing 
vould  shorten  distance,  and  enable  him  to 
larm  properly;  and  this  evidence  Is  said  not 
o  be  sheltered  under  anything  in  the  decla- 
ntlon,  when  in  regard  to  this  very  omission 
he  declaration  alleges  a  crossing  there  to  be 
lecessary  to  enable  the  plaintiff  to  properly 
ise  and  farm  tract  No.  1,  and  that  by  the 
imission  to  put  in  the  crossing  he  had  been 
lamaged  $250  in  the  farming  and  tilling  of 
he  tract  The  brief  of  counsel  contends  that 
ivldeuce  of  plaintiff  that  Flckenger  and 
*Ueming,  while  the  road  was  building,  agreed 
o  build  this  particular  crossing,  is  Inadmis- 
ilble,  since  there  Is  no  evidence  of  their 
igency  or  authority  to  bind  the  company.  An 
igent  must  have  authority  to  do  an  act  to 
>lnd  his  principal,  and  one  claiming  under  his 
ict  or  contract  must  show  bis  authority  to  do 
he  particular  act  Curry  v.  Hale,  15  W.  Va. 
i67.  To  bind  the  company  by  admissions  of 
igent,  he  must  have  authority  as  to  the  sub- 
ect  Ooyle  v.  Railroad  Ca,  11  W.  Va.  04; 
ifecbem,  Ag.  i  714;  Armll  t.  Railroad  Ca 
Iowa)  30  N.  W.  42;  Drake  t.  Railroad  Ca 
Iowa)  29  N.  W.  804.  I  do  not  think  that  be- 
:ause  Fleming  was  acting  as  road-  master  It 
hence  follows  without  proof  that  he  had 
Ight  to  make  this  contract,  or  that  it  was 
vlthin  the  scope  of  bis  authority.  It  will  not 
lo  to  say  that  this  evidence  Is  immaterial, 
ind  ought  not  to  set  aside  a  verdict  It  was 
itrong  evidence  to  fix  a  duty  on  the  company 
o  build  tbla  crossing.  In  Taylor  v.  Railroad 
30.,  33  W.  Va.  39, 10  S.  10.  29,  it  waa  held  that, 
f  Illegal  evidence  Is  admitted  against  objec- 
lon,  it  will  be  presumed  that  it  prejudiced 
he  party;  and,  if  it  may  have  done  so,  though 
t  be  doubtful  whether  it  did  or  not.  It  will  be 
!ause  for  reversal. 

Assignments  of  error  from  12  to  22,  Indu- 
dve.  These  relate  to  objectlcms  to  evidence 
■elative  to  said  Item  1  of  $1,000,  reinstated 
n  the  declaration  as  above  mentioned,  and 
>bJections  to  evidence  to  sustain  claims  for 


damages  for  failure  to  make  crossings,  guards, 
and  fences  in  the  absence  of  a  bill  of  particu- 
lars of  claims,  and  objections  to  evidence  to 
Items  of  claim  based  on  the  theory  that  these 
claims  were  not  In  the  original,  but  were  for 
the  first  time  Inserted  In  the  amended  decla- 
ration, and  were  new  causes  of  action  foreign 
to  the  cause  of  action  in  the  original  declara- 
tion declared  upon.  These  points  have  been 
already  discussed.  In  so  far  as  these  assign- 
ments of  error  relate  to  evidence  under  claims 
for  damages  for  failure  to  put  in  cattle  guards 
at  crossings  made  or  omitted  to  be  made,  I 
have  above  said  enough  thereon. 

Twenty-third  assignment  of  error.  A  claim 
for  damage  on  account  of  failure  to  fence  land. 
In  the  evidence  objected  to,  witness  said  the 
land  would  pasture  a  given  number  of  cattle 
a  month,  worth  a  certain  price.  Why  Is  this 
not  an  item  or  element  in  the  assessment  of 
damage? 

Twenty-fourth  assignment  of  error.  I  see 
no  objection  to  the  McDonald  evidence.  The 
witness,  knowing  the  land,  having  viewed  It, 
said  there  ought  to  be  a  crossing  at  a  certain 
place.  The  evidence  should  have  relation  in 
time  to  the  opening  of  the  road  for  use. 

Twenty-fifth  assignment  of  error  not  In- 
sisted on. 

Twenty-sixth  asslgnmoit  of  error.  Ible 
said,  as  to  a  crossing  not  built,  that  It  was  the 
only  natural  way  to  get  to  the  river,  the  only 
way  to  get  there,  and  also  that  there  ought  to 
be  a  guard  there,  and  that  the  land  was  worth 
so  much  per  acre  for  pasture.  This  evidence 
Is  said  to  be  mere  guesswork.  I  think  It  ad- 
missible. It  bears  on  Inconvenience  of  use  of 
land  for  farm  purposes,  and  is  an  element  in 
the  process  of  estimation  of  damages. 

Twenty-seventh  assignment  of  error.  Ihle 
gave  his  opinion  as  to  the  rental  of  the  land, 
saying  it  was  woi'th  nothing  without  cattle 
guards  and  crossing,  there  being  no  way  to 
get  to  It;  and  that  It  was  shut  off  from  the 
river.    This  seems  admissible. 

Twenty-eighth  assignment  of  error.  Pound 
said  a  crossing  at  a  point  would  be  convenient 
to  get  to  the  river,  of  valUR  to  the  farm,  and 
would  make  it  sell  better.  I  cannot  see  why 
this  is  not  admissible.  It  bears  on  the  con- 
venience and  facility  and  use  of  the  farm  for 
tillage  and  general  purposes  for  which  land  la 
used. 

Twenty-ninth  assignment  of  error.  A  depo- 
sition was  given  in  evidence  to  prove  that 
Fleming,  a  road  master  of  the  defendant 
company,  agreed  with  plaintiff  in  regard  to 
the  places  to  locate  and  build  farm  crossings 
and  cattle  guards,  and  that  four  crossings, 
with  cattle  guards,  should  be  built  at  cer- 
tain points.  There  was  no  evidence  of  the 
authority  of  Fleming  to  bind  the  company  by 
this  act  Was  the  agreement  within  the  scope 
o&  his  authority?  We  are  not  Informed.  I 
have  above  cited  authority.  If  any  were  need- 
ed on  so  plain  a  proposition,  to  show  the  re- 
quirement of  power  of  the  assumed  a?ent 
He  bound  the  company  to  build  guards  at 
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turm  crossings  which  It  was  not  bound  to  do, 
aa  stated  atx>ye.  He  could  not  Impose  on 
them,  by  his  authority  as  agent,  a  burden  to 
do  what  the  law  did  not  require.  This  evi- 
dence was  not  admissible.  It  Is  argued  for  the 
defendant  In  error  that  It  is  not  attempted  to 
impose  the  duty  by  contract,  but  by  force 
of  law.  Then  why  Introduce  the  evldoioe  of 
contract?  And  It  goes  to  make  a  duty  to  put 
in  guards  at  places  not  required  by  law,  and 
It  tends  to  make  necessary  and  requisite  cross- 
ings at  places  where  perhaps  they  were  not 
required,  if  the  question  of  their  propriety 
there  were  left  free  from  the  contract 

Thlrtleih  assignment  of  errw.  The  plaln- 
tlir  was  recalled  to  prove  that  Ficklnger  and 
Fleming  agreed  to  put  crossings  at  particular 
places.  This  evidence  Is  objectionable  for  rea- 
sons stated  under  assignments  of  error. 

The  point  that  it  ought  to  have  been  given 
In  chief,  and  was  too  late  after  the  plaintifr 
rested  hia  case.  This  was  to  corroborate  an- 
other witness,  and  ought  to  have  been  in  chief, 
but  it  is  not  ground  for  reversal.  "Whether 
a  plaintiff  shall  be  allowed  to  give  further  evi- 
dence after  the  defendant's  evidence  is  intro- 
duced is  a  matter  within  the  discretion  of 
the  court  trying  the  case,  and  its  exercise  will 
rarely.  If  ever,  be  controlled  by  an  appellate 
court"  Clearly,  he  is  entitled  to  introduce 
evidence  to  rebut  that  of  the  defendant 
Brooks  T.  Wilcox,  11  Orat  411;  Bobinson  v. 
Pltser,  3  W.  Va.  335;  Bowyer  v.  Knapp,  15 
W.  Va.  2T7.  Judgment  reversed,  verdict  set 
aside,  new  trial  awarded,  and  remanded. 


(St  W.  Va.  T«) 

OSBORN  V.  GLASSCOCK  «t  aL 

Appeal  of  HYRB. 

<Suprema  Court  of  Appeals  of  West  Virginia. 

Dec.  18, 1894.) 

Pkopbbtt  of  Harribd  Woman  —  Liabilrt  mm 
D^BTS— Salb  under  Deed  or  Trust — Ih- 

JUNOTION — KfFECT — LiS    PENDENS. 

L  Section  13  of  chapter  139  of  the  Code, 
requiring  a  memorandum  of  a  lis  pendens  to  be 
Bled  for  record  before  it  can  t>ind  or  affect  a 
purchaser  of  real  estate  for  valuable  coogid- 
eration,  without  notice,  has  no  application  to 
personal  property,  and  therefore  none  to  a  port- 
able ateam  sawmill. 

2.  When  a  party  has  actual  notice  of  an 
order  of  injunction,  although  it  may  not  have 
t>een  jet  served,  or  be  defectively  served,  upon 
him,  the  order  becomea  operative  on  him  from 
tliat  time. 

3.  Such  an  order  is  a  aufflcient  incipient 
sequestration  of  the  visible  personal  separate 
estate  of  a  married  woman,  such  estate  then 
being  spedfloally  proceeded  against  by  her  cred- 
itor by  Dill  in  equity. 

4.  A  purchaser  of  such  property  at  a  sale 
made  under  a  deed  of  trust,  with  knowledge  of 
the  order  of  injunction,  acquires  thereby  cmly 
such  right  as  agrainst  the  plaintiff  in  the  suit, 
as  the  equity  of  the  trust  creditor  may,  on  hear- 
ing the  cause,  be  held  to  confer. 

5.  A  married  woman  may  sell,  grant  and 
transfer  her  separate  personal  property  as  if 
die  were  a  liugle  woman,  without  her  husband 
Joining  in  such  deed  or  other  writing. 

8.  The  court  having  taken  control  of  such 
spadlle  personal  estate  of  the  married  woman 


for  the  purpose  of  subjecting  it  to  the  paymen' 
of  the  claims  of  her  creditors  who  had  brought 
suits  for  that  purpose,  should,  as  the  law  then 
was,  have  ascertamed  and  determined  their  r»- 
spective  priorities,  and  then  applied  the  pnn 
ceeds  of  sale  had  under  the  direction  and  con- 
trol of  the  court  to  the  satisfaction  of  these 
claims,  in  the  order  in  which  they  have  been 
ascertained  to  be  entitled. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Tucker  coonty. 

Suit  by  A.  H.  Osbom  against  Martha  A 
Glasscock  and  her  busband,  and  separate 
■uits  by  H.  H.  Taylor  and  by  W.  T.  Stout 
against  the  same  defendants,  to  subject  the 
separate  estate  of  defendant  Martha  A 
Glasscock  to  the  payment  of  debts  due  the 
several  plaintiffs.  L.  J.  Hyre  filed  a  bin 
against  Taylor  and  the  defendants,  in  the  na- 
ture of  a  petition  to  try  the  right  of  property 
in  the  estate  involved.  PlalntUTs  Osbom, 
Taylor,  and  Stout  had  judgment  for  their 
claims;  and,  from  a  judgment  dismiaslng  bis 
bill,  Hyre  appeals.     Reversed. 

A.  3,  Valentine,  for  appellant  W.  B.  Max- 
well and  A.  R  Parsons,  for  appellees. 

HOLT,  J.  These  yrere  three  separate  suits 
In  equity  brought  in  the  circuit  court  of 
Tucker  county— one  by  Osborn,  one  by  H.  H. 
Taylor,  and  the  other  by  W.  T.  Stout— against 
Mrs.  M.  A.  Glasscock,  to  subject  to  the  pay- 
ment of  their  several  debts  certain  prq^erty 
named  and  described  as  her  separate  estate, 
namely,  one  portable  steam  sawmill,  and  Its 
accompaniments,  and  a  tract  of  land  of  98 
acres,  alleged  to  have  been  conveyed  by  her 
to  her  sister-in-law  with  intent  to  defraud 
her  creditors.  Such  proceedings  were  had 
ttiat  by  decree  entered  in  the  suit  of  Taylor 
on  the  15th  day  of  March,  1892,  plaintiff 
abandoned  his  claim  and  all  right  to  further 
proceed  against  the  tract  of  land  of  98  acres, 
and  the  court  ascertained  and  fixed  tiie 
amount  that  plaintiff  Taylor  was  entitled  to 
recover  against  the  separate  estate  of  defend- 
ant Mrs.  M.  A.  Glasscock  at  $532.27,  with  In- 
terest from  that  date,  and  decreed  that  un- 
less It  was  paid  within  10  days  after  the  ad- 
joiumment  of  the  court  plaintiff  could  sue 
out  execution  therefor,  to  be  levied  upon  her 
separate  personal  estate,  consisting  <rf  on* 
•team  sawmill  and  fixtures,  complete,  as 
agreed  by  the  parties  In  open  court  to  be 
sold  for  one-third  cash,  and  for  residue  upon 
a  credit  of  6  and  12  months,  etc.  Thereup<m 
the  court  on  the  application  of  L.  J.  Hyre. 
who  claimed  the  sawmill,  and  asked  to  be 
made  a  party  defendant,  gave  him  leave  to 
suspend  the  sale  by  delivering  to  the  officer  a 
proper  suspending  bond,  in  penalty  equal  to 
double  the  value  of  the  sawmill,  according  to 
section  4  of  chapter  107  of  the  Code.  This 
bond.  In  the  penalty  of  $1,000,  Hyre,  with  bis 
sureties,  executed  and  delivered  to  the  offi- 
cer on  the  15th  day  of  April,  1802.  An  in- 
junction bad  been  granted,  restraining  Cober- 
ly,  the  trustee,  from  selling  the  sawmill,  oh 
16th  September,  1891.     On  22d  September. 
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91,  tlie  Injunction  bond  was  given;  and 
B  samznons,  with  the  restraining  order  In- 
rseU,  -was  served  on  Coberly,  the  trustee, 
1  ftie  Stb  daj  of  October,  1891.  On  the  Ist 
onday  in  April,  1892,  L.  J.  Hyre  filed  his 
ititlon  against  W.  H.  Taylor,  M.  A.  Glass- 
>cls,  and  V.  A.  Glasscock,  as  defendants, 
raying  that  It  might  be  filed  in  the  dian- 
iry  cause  of  Taylor,  and  treated  and  read  as 
petition  for  the  purposes  of  trying  the  right 
f  property  to  the  steam  sawmill,  and  a  cross 
lU  and  answer  to  plaintiff  Taylor's  bill;  that 
?aylor  and  the  other  defendants  should  be 
eqnlred  to  answer;  that  the  title  to  the  saw- 
nlll  be  declared  to  be  in  petitioner,  and  said 
la-wmlll  be  released  from  the  levy  of  the  ex- 
scution;  and  for  general  relief,  alleging  that 
tbe  suspending  bond  had  been  given  as  re- 
quired. In  this  petition  he  sets  up  that  Mrs. 
Glasscock,  by  her  husband,  W.  M.  Glasscock, 
acting  as  her  agent,  by  deed  of  trust  dated 
28th  February,  1890,  conveyed  or  transferred 
the  mill,  then  In  Randolph  county,  to  D.  B. 
Coberly,  trustee,  to  secure  to  A.  J.  Elton  the 
payment  of  the  sum  of  $785,  In  various  pay- 
ments;  tbat  the  mill  was  removed  to  Tucker 

county  on  the day  of  February,  1891, 

where  it  was  on  the  SBi  day  of  October,  1891, 
sold  by  the  trustee  to  petitioner  Hyre  for  the 
sum  of  $2o0;  that  be  paid  the  same,  and  the 
mill  was  then  and  there  delivered  to  him, 
with  absolute  and  full  control,  which  he  has 
since  so  held  up  to  that  time;  and  that,  of  all 
these  transactions,  H.  H.  Taylor  and  M.  A 
Glasscock  had  fnll  notice.     He  further  al- 
leges that  the  demand  of  plaintiff  Taylor,  on 
which  his  judgment  was  based,   had  been 
fully  paid  off  and  satisfied  long  before  the 
Institution  of  Taylor's  suit;  that  the  suit  was 
brought  In  pursuance  of  a  fraudulent  com- 
bination on   the  part   of  Taylor   and   Mrs. 
Glasscock,  aided  by  her  husband,  to  sell  the 
sawmill  of  petitioner,  and  turn  over,  through 
Taylor,  the  proceeds  to  Mrs.  Glasscock,  for 
the  express  purpose  of  defrauding  petitioner 
out  of  his  property. 

The  parties  appeared  and  answered,  deny- 
ing the  fraud  alleged,  and  the  various  issues 
were  made  up.    Many  depositions  were  taken, 
and  other  evidence  put  in.     And,  neither  par- 
ty requiring  a  jury,  the  four  cases  (Hyre's 
petition  being  treated  as  one)  came  on  to  be 
heard  together  on  the  14th  day  of  March, 
1893,  all  on  various  papers  formerly  filed  and 
read,  hicluding  a  Us  pendens  in  each  of  the 
tliree  causes,  recorded  In  the  clerk's  oflSce  of 
the  county  court  of  Tucker  county  on  the 
6th  day  of  April,  1891,  and  embracing  a  de- 
scription of  the  steam  sawmill,  etc.,  men- 
tioned In  the  bills.    The  bill  of  injunction  of 
Osbom  set  out  the  sawmill  as  the  separate 
property  of  Mrs.  Glasscock,  the  deed  of  trust 
fiiereon  to  Coberly,  trustee,  and  alleges  that 
the  deed  of  trust  was  given  on  the  28th  day 
of  February,  1890,  while  it  was  in  Randolph 
county;  that  It  was  removed  to  Tucker  coun- 
ty In  February,  1891;    that  It  was  not  ad- 
mitted to  recerd.  If  at  all,  legally  and  proper- 


ly, until  the  22d  day  of  August,  1891.  See 
section  S  of  chapter  74  of  the  Code,  on  which 
plaintiff  rely.  The  court,  on  full  hearing, 
decided  against  the  claimant  Hyre,  dismiss- 
ing his  petition,  with  costs;  also  ascertained 
the  respective  amount  Stout  and  Osbom 
were  entitled  to  recover,  respectively,  against 
said  mill,  as  the  separate  estate  of  Mra 
Glasscock;  entered  Its  final  decree  for  the 
sale  of  the  mill  under  execution,  etc.  From 
these  decrees,  Hyre  obtained  this  appeal, 
claiming  that  his  title  to  the  mill,  as  a  pur- 
chaser thereof  at  the  sale  made  by  trustee, 
Coberly,  under  the  deed  of  trust,  was  good 
and  valid,  as  against  the  claims  of  these 
three  plaintiffs  as  creditor  of  Mra  Martha  A 
Glasscock,  the  grantor  in  the  deed  of  trust, 
and  that  the  court  erred  In  bedding  otherwise 

The  material  facts  seem  to  be  as  follows: 
Bernard  W.  Fisher  and  wife,  by  deed  dated 
and  acknowledged  on  the  5th  day  of  March, 
1891,  conveyed  to  the  defendant  Martha  A. 
Glasscock  a  certain  tract  of  land  situate  in 
Randolph  county,  containing  98  acres.  This 
deed  was  admitted  to  record  on  the  3d  day 
of  August,  1891.  By  deed  dated  Ist  day  of 
August,  1891,  Martha  A.  Glasscock  and  her 
husband,  W.  M.  Glasscock,  sold  and  conveyed 
the  tract  of  98  acres  to  her  sister-in-law,  V,  A. 
Glasscock,  of  Reno  county,  state  of  Kansas, 
in  consideration  of  the  recited  sum  of  $1,000 
cash  in  hand  paid.  This  deed  also  was  ad- 
mitted to  record  on  the  3d  day  of  August, 
1891.  On  the  28th  day  of  February,  1890, 
A.  J.  Elton  sold  to  Martha  A.  Glasscock  a 
portable  sawmill  then  located  In  Randolph 
county;  and  by  deed  of  trust  purporting  to  be 
made  by  W.  M.  Glasscock,  agent  for  Martha 
A.  Glasscock,  but  signed,  sealed,  and  ac- 
knowledged by  W.  M.  Glasscock,  on  the  1st 
day  of  March,  ISK),  this  mill  was  conveyed 
to  D.  E.  Coberly,  trustee,  to  secure  to  Elton 
the  payment  of  $785,  to  be  paid  as  follows: 
$115  on  April  15th;  $125,  April  25th;  $115, 
July  15th;  $125,  August  15th;  $115,  October 
15th;  $95,  November  15th;  and  $95  to  be 
paid  December  15th,— all  in  the  year  1890: 
all  evidenced  by  notes,  and  providing,  if 
any  of  said  notes  were  not  paid  when  due, 
the  trustee  was  to  sell  the  mill,  on  30  days' 
notice,  at  public  auction,  for  cash,  to  the 
highest  bidder,  after  having  been  requested 
so  to  do  by  A.  J.  Elton,  the  creditor.  This 
deed  of  trust  was  admitted  to  record  in  Ran- 
dolph county  on  the  1st  day  of  May,  1890. 
The  mill  was  removed  to  Hulings,  in  the 
county  of  Tucker,  on  the day  of  Feb- 
ruary, 1891,  but  the  trust  deed  was  not  ad- 
mitted to  record  in  Tucker  county  until  the 
22d  day  of  August,  1891. 

As  the  pleadings  and  proceedings  in  the 
four  cases  determine  some  of  the  Important 
questions  presented  in  this  record,  it  becomes 
necessary  to  refer  to  them  with  some  par- 
ticularity of  detail: 

On  the  6th  day  of  August,  1891,  the  ap 
pellee  H.  H.  Taylor  sued  out  his  summons 
to  answer  a  bill  In  equity  against  Martha  A. 
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friasscock,  returnable  to  1st  Monday  in  Sep- 
♦■«mber,  1891,  whlcb  was  returned  "Executed" 
on  17tb  August,  1891.  On  1st  Monday  in  Oc- 
tober, 1891,  plaintiff  Taylor  filed  his  bill  in 
equity  against  defendants  Martba  A.  Glasa- 
':ock  and  V.  A.  Glasscock.  In  tbls  bill  he  al- 
'eges  that  on  the  Sd  day  of  January,  1890, 
defendant  M.  A.  Glasscock  and  her  husband, 
W.  M.  Glasscock,  gave  their  certain  single 
bill,  whereby  tbey  Jointly  and  severally 
promised  to  pay  plaintiff  the  sum  of  $470  one 
day  after  date,  on  which  a  suit  at  law  was 
pending  against  W.  M.  Glasscock;  tbat 
Martha  A.  Glasscock  was  the  owner  of  a 
large  amount  of  personal  property,  consisting 
of  a  steam  engine  and  sawmill,  with  all  ap- 
pliances, complete,  then  situated  In  the  town 
of  Hulings,  in  Tucker  county,  also  the  owner 
of  cows,  horses,  household,  and  kitchen  fur- 
niture, and  probably  other  property;  that  she 
was  the  owner  of  98  acres  of  land  situate  in 
Tucker  county;  that  the  purchase  money  for 
which  Fisher  had,  in  his  deed  of  conveyance, 
retained  a  vendor's  lien,  had  been  fully  sat- 
isfied; that  plaintiff's  debt  is  due,  and  re- 
mains wholly  unpaid;  that  the  sale  and  con- 
veyance made  by  Martha  A.  Glasscock  to  her 
sister-in-law,  V.  A.  Glasscock,  of  the  state  of 
Kansas,  was  made  with  the  intent  to  defraud, 
hinder,  and  delay  her  creditors,  especially  the 
plaintiff;  that  no  money  was  paid,— and  set- 
ting out  various  facts  supposed  and  alleged 
to  be  evidence  of  such  fraudulent  intent,  and 
exhibits  with  his  bill  a  lis  pendens,  recorded 
«n  the  6th  day  of  August,  1891,  in  which  are 
described  the  98  acres  of  land,  also  her  per- 
sonal property,  mentioned  and  described  as 
in  her  bill,  describing  and  designating  par- 
ticularly and  definitely  only  the  steam  port- 
able sawmill  and  its  appliances,  on  the  line 
of  the  Hulings  Railroad,  in  Black  Fork  dis- 
trict. In  Tucker  county.  Plaintiff  prayed  that 
the  amount  of  his  debt  might  be  ascertained 
and  decreed  him;  that  the  personal  property 
might  be  sold,  and  the  real  estate  rented,  and 
proceeds  be  applied  in  satisfaction  of  his 
debt;  and  for  general  relief.  Some  time  be- 
fore the  5th  day  of  October,  1891  (I  Infer, 
about  the  22d  day  of  August,  1891),  E.  E. 
Coberly,  as  trustee,  took  possession  of  the 
steam  sawmill  near  the  town  of  Hulings, 
where  the  mill  was  located,  and,  by  written 
notice,  advertised  that  In  pursuance  of  the 
deed  of  trust  he  would  on  the  5th  day  of  Oc- 
tober, 1891,  on  the  premises,  proceed  to  sell 
the  mill  at  public  auction  for  cash. 

On  the  17th  day  of  September,  1891,  ap- 
pellee W.  F.  Stout  instituted  bis  suit  in  equity 
in  Tucker  circuit  court  against  Martba  A. 
Glasscock,  W.  M.  Glasscock,  A.  J.  Elton,  H.  H. 
Taylor,  B.  W.  Fisher,  A.  H.  Osborn,  B.  D. 
Talbott,  and  W.  B.  Maxwell,  trustee,  and  on 
the  1st  Monday  in  October,  1891,  filed  his  bill 
seeking  to  enforce  payment  out  of  the  sepa- 
rate estate  of  Martha  A.  Glasscock  of  a  note 
executed  to  plaintiff  by  her  and  her  husband 
for  $136,  dated  on  August  9,  1890,  due  in 
30  days;  also  that  one  of  the  notes  for  $115, 


due  July  15,  1890,  which  was  executed  l^ 
Mrs.  Glasscock  to  A.  J.  Elton  for  the  sawmill, 
and  one  of  those  secured  by  the  deed  of  trust, 
whlcb  note  had  been  assigned  to  plaintiff 
Stout  by  Elton,  credited  by  $10.  Charges 
that  she  owned  the  98  acres  of  land;  tbat  all 
the  purchase  money  had  been  paid  to  defend- 
ant B.  W.  Fisher,  but  the  lien  retained  in  the 
conveyance  had  not  yet  been  rdeased;  that 
on  the  6th  day  of  March,  1891,  the  defend- 
ants W.  M.  and  Martba  A.  Glasscock  had 
conveyed  the  98  acres  to  defendant  W.  B. 
Maxwell,  trustee,  to  secure  to  defendant  SL 
D.  Talbott  the  payment  of  a  note  for  $300  ex- 
ecuted by  them  to  Talbott,— alleging  that  the 
plaintiff  was  not  informed  whether  it  had 
been  paid  or  not,  and  that  the  defendant 
Martha  A.  Glasscock  was  indebted  to  va- 
rious other  creditors.  The  plaintiff  makes 
the  same  allegations  as  plaintiff  Taylor  as  to 
Mrs.  Glasscock's  ownership  of  the  steam  saw- 
mill, located  then  at  the  town  of  Hulings, 
but  no  mention  Is  made  of  the  deed  of  trust; 
but  he  attacks,  as  fraudulent  and  void,  tbo 
conveyance  made  by  Martha  A.  Glasscock 
of  the  98  acres  to  her  sister-in-law,  V.  A. 
Glasscock,  and  praying  that  it  might  be  set 
aside,  bis  debts  decreed  him  as  a  lien  on  her 
personal  property  and  her  land;  that  the  one 
might  be  sold,  the  other  rented,  and  his 
claims  paid  out  of  the  proceeds,  and  for  gen- 
eral relief.  He  also  had  recorded  a  lis 
pendens  on  the  17th  day  of  September,  1891, 
but  no  mention  Is  made  of  it  in  his  bill. 

On  the  16th  day  of  September  plaintiff  A. 
H.  Osborn  presented  to  the  circuit  court 
Judge,  in  vacation,  his  bill  of  complaint 
against  M.  A.  Glasscock,  W.  M.  Glasscock. 
A.  J.  Elton,  and  D.  B.  Coberly,  trustee,  al- 
leging that  Martha  A.  Glasscock  and  ha 
husband  had  on  April  22,  1891,  executed  to 
plaintiff  their  note  for  $184.80,  due  day  after 
date.  He  makes  the  same  charges  as  to  the 
conveyance  of  98  acres  to  V.  A.  Glasscock 
being  made  with  intent  to  defraud,  hinder, 
and  delay  plaintiffs  and  other  creditors.  He 
says  that  he  instituted  his  suit  on  the  10th 
day  of  August,  1891,  and  on  that  day  filed  his 
notice  of  lis  pendens,  which  is  exhibited  with 
bis  bill  But  that  suit  was  against  Martha 
A.  Glasscock  alone.  He  charges  the  giving 
of  the  deed  of  trust  on  the  steam  sawmill: 
that  the  deed  of  trust  was  given  on  the 
mill  wben  in  Randolph  county,  where  it  was 
receded;  that  it  had  been  removed  Into 
Tucker  county  more  than  six  months  before 
the  10th  day  of  August,  1891;  that  the  deed 
of  trust  was  not  recorded  in  Tucker  coumjr 
until  the  22d  day  of  August,  1891;  that  It 
was  void  upon  its  face,  and  that  he  Iiad  no 
actual  knowledge  of  it  before  that  time.  He 
alleges  that  D.  E.  Coberly,  as  trustee,  has 
advertised  the  mill  for  sale  at  the  town  of 
Hulings,  where  it  is  situated,  to  satisfy  the 
debt  of  A.  J.  Elton,  the  trust  creditor,  and 
exhibits  with  bis  bill  a  copy  of  the  adver- 
tisement of  sale  to  be  made  on  October  5, 
1891,  by  Coberly,  trustee.     He  prays  for  an 
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inctlon  to  restrain  the  trustee  and  otb- 
from  selling  the  mill;  that  the  deed  to 
A..  Glasscock  for  the  98  acres  may  be  set 
le.  lUs  debt  paid,  etc.,  and  for  general 
ef.  Tlie  injunction  was  on  the  16tta  day 
September,  1881,  awarded  by  the  Judge 
vacation,  to  take  effect  on  giring  bond. 
The  bond  wasglred  on  the  30th  day  of 
>tenil>er,  1891,  and  the  summons  issued 
that  day,  with  the  injunction  order  In- 
■sed  thereon.  It.  was  served  on  M.  A. 
isscock  and  W.  A.  Glasscock  on  the  -Stb 
r  of  October,  1891,  and  on  D.  B.  Coberly, 
!  trustee,  on  the  same  day,  but  not  In  per- 
1,  but  by  leaving  a  copy  for  him,  with  a 
tmber  of  his  family,  etc,  D.  B.  Coberly 
c  being  found  there.  It  turns  out  that  he 
d  mads  the  sale  of  the  mill  on  that  day  to 
J.  Hyre,  and  did  not  receive  the  summons 
til  be  returned  home  from  the  sale,  In  the 
ening  of  that  day. 

:>n  the  14th  day  of  March,  1893,  the  follow- 
?  decree,  disnaissing  the  petition  of  L.  J. 
yre,  from  which  he  obtained  this  appeal, 
is  entered:  The  decree  dismisses  the  petl- 
m  of  Li.  J.  Hyre,  with  costs,  and  decrees 
rainst  defendant  Mrs.  M.  A.  Glasscock,  in 
vor  of  plaintiff  W.  F.  Stout  and  plaintiff 
,  H.  Osborn,  for  their  claims,  awarding  ex- 
utiontt  against  her  separate  estate,  having 
ready  decreed  against  her,  in  favor  of 
aiutiff  Taylor,  but  does  not  specify  in  what 
■der  they  are  entitled  to  be  paid  out  of  the 
roceeds  ot  the  sale  of  the  milL 
The  main  ground  of  error  assigned  by  ap- 
iUant,  Hyre,  is  that  the  court  decided  that 
B  had  no  claim  or  right  to  the  mill,  good 
ad  valid  as  against  the  execution  levied 
lereon  in  favor  of  plaintiff  H.  H.  Taylor, 
he  flrst  objection  made  to  the  bill  of  appel- 
Lnt,  Hyi-e,  Is  that  the  deed  of  trust  attempt- 
1  to  ba  given  is  Invalid.  It  is  as  follows: 
This  deed,  made  this  28th  day  of  Feb.,  In 
lie  year  18-90,  between  W.  M.  Glasscock, 
gent  for  M.  A.  Glasscock,  his  wife,  of  the 
ne  part,  and  D.  B.  Coberly,  the  trustee,  of 
be  other  part,  witnesseth,  that  the  said  W. 
i.  Glasscock,  agent  for  M.  A.  Glasscock, 
loth  grant  unto  the  said  D.  E.  Coberly,  the 
ruB^tee,  the  following  property  [describing 
he  stee.ai  sawmill],  t»  secure  to  A.  J.  Blton 
he  purchase  money,  viz.  $785,  in  various 
>ayment8,  the  last  one,  of  $95,  to  be  paid 
>ec.  15,  1890;  and*.  If  any  of  said  notes  be 
lot  paid  when  dae,  the  trustee  shall  sell 
laid  mill  in  30  days,  by  being  notified  by 
:he  said  A.  3.  Elton,  at  public  auction,  to  the 
Highest  bidder  for  cash.  Witness  the  fol- 
lowing signatures  and  seals:  Signed  and 
sealed  by  M.  A.  Glasscock  and  by  W.  M. 
Glasscock,  and  duly  and  formally  acknowl- 
edged by  Mrs.  Glasscock,  as  her  act  and 
deed,  after  having  it  fully  explained  to  her, 
and  also  by  the  husband,  on  tiie  1st  day  of 
Ilarch,  1890,  in  Randolph  county,  and  there 
admitted  to  record  on  the  1st  day  of  May, 
1890,  and  in  Tucker  county,  to  which  the 
mill  bad  been  removed  in   Feb.,    1891,   on 
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the  22nd  day  of  Ang.,  1891."  The  deed  of 
trust,  though  informal,  is  certainly  valid  aa 
the  deed  of  Mrs.  Glasscock.  The  most  In- 
formal instroment  will  be  regarded,  in  law, 
as  mortgage,  if  it  shows  a  sale  was  made  as 
security,  and  here  this  clearly  appears  on  the 
face  of  this  Instrument  See  Jones,  Chat 
iMortg.  {  34;  Gomron  v.  Standland,  103  N. 
C.  207,  9  S.  E.  317;  Merrill  v,  Eessler,  37 
Minn.  82,  33  N.  W.  117.  Here  Mrs.  Glass- 
cock signed,  sealed,  delivered,  and  duly  ac- 
knowledged this  instrument  as  her  own  prop- 
er act  and  deed,  in  which  she  was  named  as 
irrantor,  but  by  an  agent.  If  this  deed  of 
trust  of  Mrs.  Martha  A.  Glasscock,  had  been 
a  conveyance  of  real  estate,  it  would  have 
passed  nothing,  for  the  certificate  of  ac- 
knowledgment is  wholly  wanting  in  what 
was  then  an  essential  part  viz.  that  she  had 
willingly  executed  the  some,  and  does  not 
wish  to  retract  it;  but  the  counsel  seem  to 
overlook  the  fact  that  the  only  property 
thereby  attempted  to  be  conveyed  was  the 
separate  personal  estate  of  Mrs.  Glasscock, 
while  section  4  of  chapter  73,  as  It  then  was 
(see  Code,  Ed.  1887),  relates  only  to  a  writ- 
ing purporting  to  convey  real  estate,  and 
moreover,  by  section  3  of  chapter  66  of  the 
Code  (see  EM.  1891),  she  could  convey  this 
portable  sawmill  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried; 
and,  not  being  real  estate.  It  was  not  neces- 
sary for  her  husband  to  Join  therein.  There- 
fore, it  was  duly  admitted  to  record  in  Tuck- 
er county,  where  the  mill  then  was,  on  the 
22d  day  of  August,  1891. 

The  second  objection  made  to  the  title  of 
Hyre  is  that  the  steam  mill  was  removed  to 
Tucker  county  in  February,  1891,  and  the  deed 
of  trust  was  not  within  three  months  after 
such  removal,  admitted  to  record  in  Tucker 
county,— not  untU  the  22d  day  of  August 
1891,  after  the  expiration  of  six  months.  In- 
stead of  three;  and  therefore,  by  section  7  of 
chapter  74  of  the  Code,  the  deed  of  trust  for 
so  long  as  it  was  not  admitted  to  record  in 
Tucker  county,  was  void  as  to  plaintiff  Tay- 
lor, and  the  other  creditors  of  Mrs.  Glasscock; 
and  by  section  9  of  chapter  74  the  word 
"creditors"  extends  to  and  embraces  aU  cred- 
itors who,  but  for  the  deed  or  writing,  would 
have  had  a  right  to  subject  the  property  con- 
veyed to  their  debts.  Taylor's  suit  was  insti- 
tuted against  Mrs.  M.  A.  Glasscock  by  issuing 
summons  on  the  6tb  day  of  August  1891, 
which  was  served  on  the  17th  day  of  August, 
1891,  and  his  lis  pendens,  in  which  he  spe- 
cifically sets  forth  and  describes  the  steam 
sawmill,  was  admitted  to  record  on  the  6th 
day  of  August  1891.  The  bill  was  filed  on 
the  flrst  Monday  in  October,  1891;  summons 
returned,  "Executed  on  Mrs.  M.  A.  Glass 
cock,"  the  debtor;  and  order  of  publication 
taken  against  Miss  Y.  A.  Glasscock,  the 
grantee  of  the  98  acres.  The  law  requiring  a 
memorandum  of  the  lis  pendens  to  be  recocded 
was  introduced  as  part  of  the  Code  of  1840, 
without  the  recommendation  of  the  revlaors 
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(B«e  aectlon  5,  c  186,  Code  1848.  See  Code, 
Bd.  1860,  c.  186k  i  6),  attachment  taaviiig  been 
added  by  Act  1860-Sl;  section  18,  c  139, 
present  law  (Code,  Bd.  1891).  It  Is  seen  that 
it  is  confined  to  real  estate;  that  It  never  had, 
and  does  not  now  hare,  any  application  to 
personal  property,  and  therefore  has  no  bear- 
ing whatever  in  the  case,  on  the  only  point 
now  Involred. 

Our  first  case  on  the  sabject  of  Us  pendens 
Is  Lyne  ▼.  Jackson,  1  Rand.  (Va.  1822)  114, 
soon  followed  by  Newman  t.  Chapman  (1823) 
2  Rand.  (Va.)  93,  which  lias  remained  a  lead- 
ing case  on  the  subject,  and,  together  with 
Murray  t.  Ballon,  1  Johns.  (3h.  566,  la  very 
frequently  cited.  In  Newman  y.  Cihapman  it 
Is  said  that  the  rule  of  lis  pendens  is  founded 
upon  Its  necessity  to  give  efTect  to  the  Judg- 
ments and  proceedings  of  a  court  of  Justice; 
that  without  such  a  rule  they  would  be  ren- 
dered abortive,  where  the  recovery  of  spedflc 
property  Is  the  object  The  reason  and  neces- 
sity of  the  application  of  the  rule  of  lis  pend- 
ens to  personal  property,  witb  certain  ex- 
ceptions, such  as  negotiable  securities,  would 
seem  to  be  at  least  as  great  as  its  application 
to  real  property.  See  Freem.  Judgm.  t  194, 
and  note;  Newman  v.  Chapman,  14  Am.  Dec. 
766,  779.  Yet  quite  a  number  of  authorities 
deny  Its  application  to  personal  property.  In 
Benn.  lis  Fend.  c.  5,  p.  126  et  seq.,  there  Is 
quite  a  full  citation  and  review  of  authoritleB 
on  this  point;  the  author  reaching  the  con- 
clusion that  the  weight  of  authority  is  in 
favor  of  the  application  of  the  rule  to  per- 
sonal property,  with  certain  exceptions,  such 
as  negotiable  securities,  etc.  French  v.  Loyal 
Ca,  6  Leigh,  627,  was  decided  in  1834,  and 
held,  among  other  things,  (1)  that  the  lis 
pendens  could  only  affect  a  purchaser  of  the 
subject  In  controversy,  who  purchased  from  a 
party  to  the  suit;  (2)  that  the  lis  pendens 
must  be  Judiciously  and  diligently  prosecated. 
In  Bank  v.  Craig  (1835)  6  Leigh,  399,  it  was 
held  that  the  efTect  of  the  rule  is  to  subject  the 
pendente  lite  purchaser  of  the  subject  of  the 
suit  to  a  decree  only  in  that  suit  not  in  an- 
other. In  Smith  v.  Browne  (1838),  9  Leigh, 
293,  the  inference  is  that  in  a  proper  case  it 
applied  to  personal  property.  In  Stout  v. 
Vause  (1842)  1  Rob.  (Va.)  169,  an  amended 
bill  was  filed;  but  before  that  was  done  the 
absent  defendant  whose  land  was  sought  to 
be  subjected  to  sale,  returned,  and,  for  a  valu- 
able consideration,  sold  and  conveyed  the 
land.  It  was  held  the  rule  did  not  affect  such 
a  purcliaser,  because  he  had  purchased  before 
the  proceedings  were  had.  The  case  of  Philips 
V.  Williams  (1848)  5  Grat  259,  was  a  case  of 
long  standing,  and,  no  doubt,  of  hardship  on 
the  pendente  lite  purchaser,  in  which  the  land 
was  charged  with  an  annuity,  and  was  di- 
rected to  be  sold,  without  noticing  such  pur- 
chaser. This  case,  no  doubt,  had  something 
to  do  with  the  act  requiring  the  recordation 
of  a  memorandum  of  the  lis  pendens.  From 
the  case  of  Carrington  v.  Didler  (1851)  8 
QnX.  260,  the  inference  might  be  drawn  that 


the  rule  was  regarded  as  applying  to  personal 
property,  and  there  is  no  doubt  that  it  was 
held  applicable  to  slaves.  See  Smith  v. 
Browne  (1838)  9  Leigh,  298.  I  do  not  regard 
this  point  in  the  case  aa  important,  so  tax  as 
appellant  L.  J.  Hyre  is  concerned,  for  his  at- 
tempted purchase  was  at  a  sale  whidi  tito 
trustee,    Coberly,    had   been    enjoined   tram 

The  order  of  injunction  was  served  on  Oo- 
berly,  the  trustee,  on  the  evening  at  the  day  on 
which  he  made  the  sale,  but  after  It  had  been 
made;  but  the  evidence  shows  tliat;  after  be 
had  taken  {lossesslon  for  the  purpose  of  sell- 
ing, and  had  advertised  the  sale,  bat  before 
the  sale,  he  was  told  of  the  bUl  of  Injunction, 
and  that  the  order  of  injonction  restraining  the 
sale  under  the  deed  of  trust  had  been  granted. 
That  such  actual  notice  of  the  restraining  or- 
der is  of  binding  force,  though  not  served.  Is 
weU  settled,  though  not  for  proceeding  against 
him  for  contempt  Bee  2  Danlell,  Ch.  Pr.  (6th 
Am.  Ed.)  1684,  note  a.  It  Is  sufficient  ftor  the 
court  to  know  that  the  person  enjoined  had 
actual  knowledge  of  the  order.  2  High,  InJ. 
t!  1422,1444;  Meadv.Norris,  21  Wis.  310.  The 
sale  made  by  Trustee  Coberly  was  therefore 
made  in  violation  of  the  order  of  injunction  en- 
tered and  perfected  on  the  80th  day  of  Sep- 
tember, 1891.  See  Turner  v.  Gatewood,  8  B. 
Mon.  613;  Byne  v.  Byne,  64  Ga.  257.  So  that 
the  sale  or  attempted  sale  by  the  trustee  should 
have  been  held  for  nought,  as  made  or  at- 
tempted to  be  made  in  violation  of  the  injunc- 
tion; and  the  mill  should  be  sold,  under  the 
direction  of  the  court,  and  the  proceeds  paid 
over  to  those  entitled. 

Is  there  enough  In  this  record  by  which  to 
determine  who  is  entitled?  Is  the  trustee,  Co- 
berly, to  be  treated  as  a  pendente  lite  purchas- 
er, as  though  his  purchase  was  made  on  the 
22d  day  of  August,  1891,  when  it  was  first  re- 
corded hi  Tucker  county,  where  the  mill  then 
was?  In  the  case  of  W.  F.  Stout,  the  sum- 
mons was  issued  on  the  17th  day  of  Septem- 
ber, 1891,  and  served  on  Mrs.  Glasscock  on  the 
5th  day  of  October,  1891,  when  the  bill  wu 
filed,  and  this  was  after  the  deed  of  trust  had 
been  recorded.  In  the  case  of  H.  H.  Taylor, 
it  was  issued  on  the  6th  day  of  August,  1891, 
served  on  the  17th  day  of  August,  1891,  and 

bill  filed day  of  September.    In  the  case 

of  A.  H.  Osliom  the  summons  was  issued  on 
the  10th  day  of  August  1891,  served  on  Ote 
17th  day  of  August  and  the  bill  of  injunction 
was  filed  and  an  order  of  injunction  entered  on 
the  30th  day  of  September,  1891.  Section  7 
of  chapter  74  of  the  Code  provides  that  the 
writing  shall  not  be  void,  in  respect  to  the  in- 
terests of  any  married  woman,  *  •  •  if,  !»- 
fore  the  end  of  three  months  after  the  disabil- 
ity shall  cease,  the  writing  be  recorded  in  the 
county  to  which  the  property  has  been  re- 
moved. This  saving  can  have  no  application 
to  this  case,  for  the  reason  that  she  is  the 
grantor  in  the  deed  of  trust  not  the  benefi- 
ciary, and  it  relates  to  her  separate  estata 
When  the  trust  deed  was  admitted  to  record 
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In  Tncker  county,  an  the  22d  day  of  Angnat, 
1891,  Taylor  and  OsboiH  were  creditors  witli 
pending  suits,  who,  but  for  the  deed  of  trust, 
would  have  a  right  to  subject  the  sawmill  to 
their  debts;  and  the  statute  makes  it  voidable 
as  to  such  creditors,  not  having  been  recorded 
tn  Tucker  county  within  three  months  after 
the  removal  of  the  sawmill  thereto.  They 
had  commmenced  the  only  legal  proceedings 
the  law  gave  them  to  Bubject  the  mill  to  the 
satisfaction  of  their  debts.  It  was  then  in  the 
possession  of  Hyre  and  Constable,  who  had 
rented  it  of  their  debtor,  Mrs.  Glasscock;  and 
It  80  remained  until  after  ithe  injunction 
against  the  sale  under  the  deeds  of  trust  was 
served  and  became  ef(ectlv&  The  subject  of 
the  suit  waa  a  specific  thing,  necessarily  to  be 
affected  by  decrees  In  their  suits;  and  the  mill 
was,  tn  their  bills,  so  particularly  described 
and  pointed  ont  that  any  one,  by  reading  the 
bills,  would  know  what  steam  sawmill  was 
sought  to  be  subjected  to  sale.  And  the  trus- 
tee, Goberly,  knew  before  the  22d  day  of  Au- 
gust, 1891,  that  these  two  suits  iiad  been  insti- 
tuted for  that  purpo8&  For  a  discussion  of 
this  point,  see  Norton  v.  Birge  (1868)  35  Oonn. 
2B0,  257;  Hoyt  v.  Jones  (1872)  31  Wis.  389. 
See  Grant  v.  Bennett  (1880)  96  lU.  513,  529; 
Benn.  Lis  Fend.  §  299  et  seq.;  Freem.  Judgm. 
I  201,  and  cases  cited.  Radford  v.  Carwile 
(1879)  18  W.  Va.  672,  and  Hughes  v. 
HamUton  a882)  19  W.  Va.  S66,  and  BrulT  v. 
Thompson  (1888)  31  W.  Va.  16,  6  S.  E.  352, 
were  decided  under  chapter  66  of  the  Code,  as 
it  is  in  the  edition  of  1887,  which  left  the 
right  to  subject  a  married  woman's  separate 
estate  to  the  payment  of  her  charges  thereon, 
as  a  purely  equitable  one,  enforceable  only  in 
a  court  of  equity.  In  Hughes  v.  Hamilton  it 
was  held  that  such  proceeding  is  in  the  na- 
ture of  a  proceeding  in  rem.  By  this  the 
court  did  not  mean  to  say  that  It  was  a  tech- 
nical proceeding  to  determine  the  liability  of 
a  specific  thing  to  the  payment  of  plaintiff's 
charge  or  claim,  no  matter  who  might  be  the 
owner,  and  having  Jurisdiction  binding  all  the 
world  by  the  decree;  but  they  used  it  in  a 
common,  secondary  sense,— that  it  was  a  di- 
rect proceeding,  inter  partes,  to  subject  a  par- 
ticular thing,  as  the  defendant's  separate  es- 
tate, to  the  payment  of  plalntitTs  charge  there- 
on. Payment  out  of  the  particular  thing  was 
all  he  could  ask,  as  he  could  get  no  personal 
decree  against  her;  but  such  decree  would 
not  be  binding.  In  any  sense,  on  all  the  world. 
See  2  Freem.  Judgm.  §8  606,  607.  The  court 
also  held  In  that  case  that  a  general  creditor 
of  a  married  woman  has  no  lien  or  charge 
upon  the  separate  estate  prior  to  the  Institu- 
tion of  his  suit  in  equity  to  subject  such  sepa- 
rate estate  to  the  payment  of  his  debt,  but  that 
such  debt,  after  suit  brought,  becomes  a  quasi 
lien,  at  least,  upon  such  estate,  and  for  the 
satisfaction  thereof,  and  that  such  creditors 
are  allowed  priority  in  the  order  of  time  in 
-which  they  bring  their  suits.  What  the  court 
means,  I  infer,  is  that  it  is  an  incipient  or  in- 
choate Hen  or  charge,  which  becomes  fixed 


and  determined  by  final  decree,  and  that  the 
rule  of  Us  pendens,  while  it  applies,  keeps  It 
from  being  rendered  abortive  by  intermed- 
dlers.  In  Bruff  v.  Thompson  there  is  an  inter- 
esting discussion  of  the  subject  If  it  is  re- 
garded as  in  the  nature  of  an  equitable  lieu, 
then  the  general  rule  is  that  it  does  not  create 
a  lien  upon  tangible  personal  property,  unless 
the  creditor  procures  the  appointment  of  a  re- 
ceiver, or  in  some  way  causes  the  sequestra- 
tion of  the  property.  See  2  Beach,  Mod.  Eq. 
Jur.  {  927.  That,  as  we  have  seen,  was  done 
in  this  case,  so  far  as  it  could,  in  any  view,  be 
regarded  as  necessary.  On  the  12th  day  of 
June,  1891,  as  the  day  on  which  it  took  effect, 
chapter  66  was  re-enacted  so  as  to  read  as 
now  found  In  the  Code  (Ed.  1891),  and  section 
16,  for  the  first  time  introduced,  reads  as  fol- 
lows: "A  claim  against  t>ie  separate  estate  of 
a  married  woman  for  the  payment  of  which 
she  has  charged  the  same  shall  be  enforced 
only  in  a  court  of  equity  In  rem  and  not  in  per- 
sonam." Under  this  law  these  suits  were 
brought  I  take  for  granted  that  this  was  on- 
ly declaratory,  and  that  the  term  "in  rem"  was 
used  in  Its  secondary  sense,  already  comment- 
ed ni)on.  And,  apart  from  this  case,  the  char- 
acter of  such  quasi  lien,  if  it  means  anything 
more  than  a  lis  pendens,  taken  in  connection 
with  the  peculiarity  of  the  rent  need  not  be 
further  discussed,  for  by  an  act  taking  effect 
on  the  16th  day  of  February,  1893,  chapter  66 
of  the  Code  was  again  amended  and  re-enact- 
ed. See  chapters  3,  43,  Acts  1893.  These  im- 
portant amendments,  in  manifest  advance- 
ment of  the  property  rights  of  married  women, 
remove  several  defects  in  the  law,  as  hereto- 
fore construed;  bringing  her  nearer,  in  her 
rights  and  liabilities,  and  in  the  remedies  and 
methods  of  procedure  of  her  creditors,  to  the 
condition  of  a  feme  sole.  They  took  effect 
some  26  days  before  the  entering  of  the  de- 
cree here  complained  of,  but  have  no  bearing 
on  this  case,  as  far  as  I  can  see. 

Wliat  may  still  be  due  on  the  deed  of  trust 
does  not  appear  to  have  been  ascertained, 
That  should  be  done,  and  the  mill  should  be 
sold,  under  the  direction  of  the  court,  and  the 
proceeds  applied  to  the  debts  of  Taylor,  Os- 
bom,  those  claiming  as  beneficiaries  under  the 
deed  of  trust  and  of  plaintiff  Stout  In  the  or- 
der and  according  to  the  principles  herein  stat- 
ed. For  the  reasons  given,  the  decree  of  the 
14th  day  of  March  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

■"""^  (116  N.  c.  B»0) 

COMMISSIONERS    OF    BURKE    COUNTY 
V.  CATAWBA  LUMBER  CO.  et  al.i 

(Supreme  Court  of  North  Carolina.     Dec.  27. 
1894.) 

Fix>atjlBI.b  Stream— What  CJosstitutbs— lNJn«« 
TO  CoDNTY  Beidok— Injunction— Suit 

BT  COMIilSSIOKIKS. 

1.  Where  a  nonnavigable  river  is  suitable 
for  floating  logs  only  during  freshets  occurring 
8  to  10  times  each  year,  which  last  from  24 

1  For  concurrhig  opinion  of  Avery,  J.,  see  2C 
S.  E.  847. 
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to  48  honn,  the  pnbllc  haa  no  easement  there- 
in for  the  floatage  of  logs. 

2.  Code,  8  704,  authorizes  coanties  to  sae 
in  the  name  of  the  county  commissioners.  Sec- 
tion 2055  provides  that  actions  for  damages  for 
injuries  to  public  bridges  shall  be  brought  in 
the  name  of  the  state.  Bdd,  that  the  county 
commissioners  may  rae  in  their  name  to  "en- 
Join"  an  injury  to  a  county  bridge. 

Appeal  from  superior  court,  Borke  coonty; 
Allen,  Jndge. 

Suit  by  the  board  of  commissioners  of 
Burke  county  against  the  Catawba  Lumber 
Company  and  others  for  an  Injunction. 
From  a  decree  dissolving  a  temporary  in- 
junction, plaintiffs  appeal.     Reversed. 

S.  J.  Ervln  and  J.  T.  Perkins,  for  appel- 
lants. Chas.  A.  Moore  and  L  T.  Avery,  for 
appellees. 

MacRAE,  J.  In  Gwaltney  ▼.  Land  Co. 
(decided  at  tbis  term  [20  S.  E.  465],  and  pre- 
Tloualy  In  111  N.  a  647,  16  8.  B.  692),  we 
carefully  examined  the  subject  involved  In 
this  controversy,  and  approved  the  issue 
framed  by  his  honor  establishing  that  which 
la  necessary  to  create  an  easement  for  the 
purposes  of  floatage  in  the  nonnavigable 
streams  of  this  state.  We  repeat:  "It  la 
not  necessary,  in  order  to  establish  the  ease- 
ment In  a  river,  to  show  that  It  is  suscepti- 
ble of  use  continuously  during  the  whole 
year  for  the  purpose  of  floatage,  but  it  is 
Bufllcient  if  it  appear  that  business  men  may 
calculate  with  tolerable  regularity  as  to  the 
seasons  the  water  will  rise  to  and  remain 
at  such  a  height  aa  will  enable  them  to  make 
it  profitable  to  use  it  as  a  highway  for  trans- 
porting logs  to  market  or  mills  lower  down." 
We  approved  the  Instruction:  "If  the  fresh- 
et should  arise  from  natural  rainfall  for  a 
sufficient  period  to  make  It  useful  to  the 
public,  it  would  be  considered  a  floatable 
stream.  Temporary  rise,  passing  quickly 
down,  Is  not  sufficient  to  make  a  stream 
floatable,  and  would  not  be  sufficient  if  the 
freshet  should  continue  up  for  even  two  or 
three  days,  and  be  reasonably  expected  every 
year."  To  apply  these  principles  to  the 
present  case,  his  honor  has  carefully  found 
the  facts  aa  to  the  manner  of  floating  logs 
down  these  streams  on  ordinary  water  by  a 
kind  of  improvised  slack-water  navigation, 
and  by  rolling  the  logs  over  the  shoals.  He 
baa  also  found  the  manner  adopted  by  the 
defendant  of  banking  large  numbers  of  logs 
along  the  streams,  that  they  may  be  carried 
down  at  the  will  of  the  current  in  times  of 
freshet,  and  without  further  assistance  or  di- 
rection; and  that  these  rivers  are  wide  and 
■hallow  streams,  with  frequent  shoals,  and 
it  fully  appears  that  they  are  useless  for 
floatage  purposes  In  ordinary  water.  While 
the  water  la  higher  In  the  winter  than  in  the 
summer,  the  Increase  in  the  depth  of  the 
streams  occasioned  by  the  rainfall,  and  suffi- 
cient to  float  logs,  occurs  eight  or  ten  times 


each  year,  and  the  water  subsidea  in  24  or 
48  hours.  We  do  not  concur  In  the  oonclu- 
Bion  of  law  reached  by  bis  honor  on  the  facts 
found.  It  Is  manifest  that  this  method  of 
transportation  ia  confined  to  the  occasions 
of  rapid  rise  and  fall  of  the  streams,  ad- 
vantage of  which  must  be  taken  by  prevtous 
preparation  for  freshets,  and  without  power 
to  control  the  timber  when  carried  off  by  the 
current  We  are  of  the  opinion  that  this 
floatabillty  on  the  occasional  and  tolerably 
regular  rises  of  the  river  must  depend  on 
more  than  a  rapid  freshet,  subsiding  as  )rap- 
Idly.  These  streams  "are  entirely  the  sub- 
ject of  private  ownership,  and  are  generally 
included  In  the  grants  of  the  soil,  and  the 
owners  may  make  what  use  of  them  they 
think  proper,  whether  it  be  for  fishing,  mill- 
ing, or  other  lawful  trade  or  business.  The 
only  restriction  upon  this  right  of  owner- 
ship arises,  ex  necessitate,  from  the  nature 
of  running  water,  and  it  is  that  the  owner 
shall  so  use  the  water  as  not  to  Interfere 
with  the  similar  rights  of  other  proprietors 
above  or  below  him  on  the  same  stream." 
State  ▼.  Glen,  7  Jones  (N.  O.)  821.  Even  if 
the  streams  were  of  such  character  as  to  give 
the  public  an  easement  for  floatage  upon 
them,  we  should  not  hold  that  this  right 
could  be  exercised  without  due  care  for  the 
avoidance  of  Injury  to  the  Interests  of  the 
riparian  proprietors  and  the  owners  of  the 
soil  beneath  the  bed  of  the  stream.  And, 
on  the  other  hand,  it  would  seem  that  If 
these  were  floatable  streams,  in  which  the 
public  had  an  easement  for  transportation, 
it  would  be  the  duty  of  the  county  commis- 
sioners, certainly  In  the  absence  of  express 
authority  to  the  contrary,  to  so  construct  the 
bridges  on  their  highways  as  to  t)ermlt  the 
nae  of  the  rivers  for  the  purposes  of  float- 
age. Being  of  the  opinion  that  upon  the 
facts  found  Catawba  and  Johns  rivers.  In 
Burke  county,  at  the  points  where  the  said 
bridges  are  situate,  are  not  subject  to  an 
easement  In  the  public  for  the  floatage  of 
logs,  we  declare  that  there  is  error  in  the 
dissolution  of  the  restraining  order.  The 
injunction  should  have  been  made  perpetual 
We  think  also  that  under  the  general  powers 
granted  by  section  704  of  the  Code  to  the 
county  commissioners  "to  sue  and  be  sued 
in  the  name  of  the  board  of  commissioners" 
they  had  the  power  to  bring  this  action  for 
an  injimctlon.  For  the  recovery  of  damages 
for  Injury  to  the  bridges,  the  statute  (section 
2055,1  Code)  provides  the  remedy.  If  the 
public  Interest  shall  at  any  time  require  the 
opening  of  these  streams  for  floatage,  and 
the  raising  of  the  county  bridges,  the  mat- 
ter Is  entirely  In  the  hands  of  the  legislature, 
subject  to  iHnident  constitutional  restrictions 
as  to  vested  rights.     Reversed. 

1  C!ode,  S  2055,  provides  that  actions  for  dam- 
ages for  iniuries  to  county  bridges  shall  be 
brought  in  tne  name  of  the  state. 
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SPRAGTJE  T.  BOND  «t  aL 

(Supreme  Court  of  North  Carolina.    Dec  27, 
1894.) 

▲BSOLura  Dbsd  ab  Mobtgaoi  —  Plbadino  akd 
Proof. 
Equity  wni  Dot  declare  a  deed  absolute 
on  Ita  face  to  be  a  mortgage,  in  the  absence  of 
allegations  and  proof  that  it  was  procured 
through  ignorance  of  the  grantor,  or  through 
mistake,  undue  influence,  or  fraud. 

Appeal  from  Buperior  court,  Caldwell  coun- 
ty; Winston,  Jndge. 

Action  by  W.  D.  Sprague  against  L.  N. 
Bond  and  others.  There  was  a  Judgment 
for  iklaintiff,  and  defendants  appeaL  Be- 
▼ersed. 

S.  J.  Brvin,  for  appellants.  M.  Silver  and 
L  T.  Avery.  <or  appellee. 

SHBPHBRD,  C.  J.  Several  excepUons  are 
presented  In  the  record,  but  in  order  to  dis- 
pose of  the  appeal  it  is  only  necessary  to 
consider  the  ruling  of  his  honor  in  reference 
to  the  deed  executed  by  the  plaintiff  to  the 
defendant  Rebecca  B.  Adams.  This  deed  Is 
absolute  In  Its  terms,  and  recites  that  It  was 
made  In  consideration  of  $2,000  paid  by  the 
grantee.  The  plaintiff  contends  that  this 
deed  was  Intended  as  a  security  for  certain 
indebtedness,  but  there  is  no  allegation  that 
the  cLause  of  defeasance  was  omitted  by  rea- 
son of  a  mistal£e  of  the  draughtsman.  In- 
deed, It  apx)ears  that  the  Instrument  was  pre- 
pared by  counsel  learned  in  the  law,  and  the 
plaintiff  himself  testifies  that  he  cannot  say 
that  anything  was  omitted  which  was  In- 
tended to  be  inserted  in  the  same.  Neither 
is  there  any  allegation  or  proof  that  the  deed 
was  procured  by  reason  of  undue  advantage, 
or  ignorance  of  the  plaintiff,  or  that  it  was 
executed  under  circumstances  of  oppression, 
growing  out  of  the  relation  of  debtor  and 
creditor,  or  of  any  other  species  of  fraud 
whatsoever.  The  case  Is  simply  one  where 
an  absolute  deed  Is  delivered  to  the  grantee 
through  her  agent,  and  the  question  Is 
whether,  under  the  clrcumsVanceB  above 
mentioned,  it  can,  under  our  decisions,  be 
converted  Into  a  mortgage  upon  the  bare 
allegation  and  proof  that  it  was  so  Intended 
by  the  parties.  There  is  a  practical  uni- 
formity of  Judicial  decision  that  an  absolute 
deed  may  be  shown  to  be  a  mortgage,  but 
there  is  a  great  diversity  of  opinion  as  to 
the  grotmds  upon  which  this  well-known 
equitable  Jurisdiction  Is  exercised.  Perhaps 
a  majority  of  the  cases  hold  that  fraud  or 
mlstalce  in  the  preparation  or  as  to  the  form 
of  the  Instrument  is  not  an  essential  element 
In  an  action  for  relief;  and  in  others  It  is 
held  that  It  Is  deemed  a  fraud  on  the  part 
of  the  grantee  to  deny  that  the  Instrument 
wai  intended  as  a  security,  and  that  equity 
takes  Jurisdiction  on  this  ground.  In  Georgia 
it  is  euacted  that  fraud  In  the  procurement 
of  the  instrument  is  the  issue  to  be  tried; 
and  in  Pennsylvania,  for  the  purpose  of  up- 
holding titles,  a  statute  has  been  passed  de- 


claring that  an  absolute  deed  cannot  be 
shown  to  be  a  mortgage  except  by  a  written 
defeasance,  signed,  sealed,  acknowledged, 
and  recorded.  1  Beach,  Mod.  Eq.  Jur.  407. 
In  other  states,  says  Mr.  Beach,  the  relief  is 
based  "upon  some  ordinary  gronnd  of  equi- 
table Jurisdiction,  such  as  fraud,  accident,  or 
mistake";  and  this  is  the  rule,  he  remarks. 
In  North  Carolina,  Alabama,  Connecticut, 
Florida,  Kentucky,  Rhode  Island,  South  Cai^ 
ollna,  and  perhaps  Michigan.  See,  also,  1 
Jones,  Mortg.  310.  That  these  authors  are 
correct  in  their  classification  as  to  North 
Carolina  is  abundantly  manifest  from  our 
decided  cases.  The  decisions  are  so  numer- 
ous, and  the  doctrine  is  so  well  established, 
that  we  need  refer  to  only  a  few  of  our 
authorities:  In  Brown  v.  Carson,  Bush.  Eq. 
272,  the  court  said:  "The  biU  In  effect  seeks 
to  correct  a  deed  absolute  on  its  face,  and 
to  hold  It  as  a  security  for  a  debt  To  do 
this  it  must  be  alleged,  and  of  course  proved, 
that  the  clause  of  redemption  was  omitted 
by  reason  of  ignorance,  mistake,  fraud,  or 
undue  advantage."  In  Brlant  v.  Corpenlng, 
PhU.  Eq.  325,  the  court  said:  "The  bill  is 
filed  for  the  purpose  of  converting  a  deed 
absolute  on  its  face  Into  a  mortgage.  To 
accomplish  this,  it  must  be  alleged  and 
proved  that  the  clause  of  redemption  was 
omitted  by  reason  of  Ignorance,  mistake, 
fraud,  or  undue  advantage  taken  of  the  bar- 
gainor. There  is  no  such  allegation  In  tlie 
present  bilL  In  one  place  it  Is  stated  that 
the  plaintiff  'executed  a  deed  of  conveyance 
for  the  above-described  land  to  defendant 
Corpenlng,  absolute  upon  its  face,  but  in- 
tended simply  as  a  mortgage,  as  wlU  more 
fuUy  appear  by  the  proofs.'  To  this  Is  added 
that:  'Plaintiffs  show  that  it  was  the  con- 
tract and  agreement  of  the  parties  that  de- 
fendant Corpenlng,  Iiavlng  paid  the  debt  to 
Harper,  took  the  deed  absolute  on  its  face, 
but  agreed  to  make  a  title  bond  at  a  sub- 
sequent day  to  the  plaintiffs,  conditioned  to 
reconvey  on  the  payment  of  the  debt,  inter- 
est, etc.,  on  the  Judgment  In  favor  of  Har- 
per.' These  are  all  of  the  allegations  on  the 
subject,  and  not  one  of  them  amounts  to  a 
statement  that  the  clause  of  redemption  was 
omitted  by  reason  of  Ignorance,  mistake, 
fraud,  or  undue  advantage.  The  necessity 
of  such  an  allegation  is  shown  by  the  case  of 
Brown  v.  Carson,  Busb.  Eq.  272,  and  by 
several  other  cases  contained  in  3  Battle. 
Dig.  tit  Mortgages." 

We  have  thus  quoted  at  length  from  tb« 
opinion  of  the  careful  and  accurate  Justice 
Battle  because  the  allegations  in  the  caa* 
then  before  the  court  are  as  strong,  if  no' 
stronger,  than  the  one  now  under  considera 
tlon.  Whatever  may  be  the  language  of  some 
of  the  early  cases,  the  doctrine  laid  down 
in  those  we  have  cited  has  been  consistently 
adhered  to  ever  since.  See  Liink  v.  lAnk,  90 
N.  C.  238,  in  wliich  a  number  of  cases  de- 
cided t>efore  and  since  Corpening's  Case  are 
cited  in  support  of  the  principle  therein  stat- 
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ed.    See,  also,  Egerton  T.Jones,  102  N.C.  278, 

9  S  E.  2;   Norrla  t.  McLam,  104  N.  O.  159, 

10  S.  E.  140;  and  Green  v.  Sberrod,  105  N.  G. 
197,  10  S.  E.  986.  The  allegations  in  the 
McLam  Case  were  much  stronger  than  in 
this,  and  the  court  held  that  the  complaint 
did  not  set  forth  a  cause  of  action.  The 
court  said,  "It  is  well  settled  that.  In  order  to 
convert  a  deed  absolute  on  Its  face  into  a 
mortgage,  It  must  be  alleged,  and  of  course 
proved,  that  the  clause  of  redemption  was 
omitted  by  reason  of  ignorance,  mistake, 
fraud,  or  undue  advantage.  Streator  v. 
Jones,  1  Murph.  449;  Bonham  v,  Craig,  80 
N.  C.  224."  It  was  only  after  a  long  struggle 
that  the  English  courts  of  chancery  enter- 
tained a  bill  to  convert  an  absolute  deed  into 
a  mortgage,  it  being  stoutly  contended  that 
it  would  partially  abrogate  the  statute  of 
frauds.  The  Jurisdiction  was  finally  exer- 
cised both  in  England  and  America,  but,  as 
we  have  seen,  there  is  much  conflict  as  to  the 
principle,  as  well  as  the  conditions  under 
which  the  relief  Is  granted.  We  see  no  rea- 
son to  depart  from  the  conservative  view 
taken  by  this  court,  and  especially  in  con- 
sideration of  the  fact  that  such  questions— 
seriously  involving,  as  they  do,  the  stability 
of  titles— are  no  longer  tried  by  learned 
chancellors,  whose  training  and  experience 
better  enable  them  to  detect  the  falsity  of 
claims  of  this  character,  and  to  gruard  against 
which  the  statute  of  frauds  was  wisely  en- 
acted. 

The  existence  of  a  debt,  the  inadequacy  of 
price,  the  retention  of  possession  may,  in 
connection  with  other  circumstances,  be  evi- 
dence of  fraud,  undue  advantage,  or  oppres- 
sion, where  proper  allegations  are  made;  but, 
as  we  have  said,  we  can  find  nothing  in  this 
case  which  brings  it  within  the  principle 
upon  which  relief  may  be  given.  Neither 
can  we  see  bow  the  principle  that  parol  evi- 
dence may  be  admitted  to  rebut  an  equity 
applies,  as  the  case  is  now  presented.  The 
defendant  Rebecca,  under  the  terms  of  her 
deed,  was  the  equitable  owner  of  the  lands 
ft>r  which  the  grants  have  been  issued.  The 
land  has  been  sold,  and  the  controversy  re- 
lates only  to  the  proceeds  of  the  sale.  Under 
her  deed  she  is  entitled  to  those  proceeds, 
and  it  is  unnecessary— nor  does  she  seek  a 
specific  performance,  so  as— to  acquire  the 
legal  title  to  the  land.  Being  the  equitable 
owner  of  the  proceeds,  under  the  deed,  it 
may  be  shown  that  she  has  conveyed  or 
abandoned  the  same,  or  that  she  is  estopped 
from  claiming  them;  but,  for  the  reasons  we 
have  given,  the  terms  of  the  deed  under 
which  she  claims  cannot  be  contradicted,  as 
the  ease  now  appears  before  us.  We  think 
there  was  error  In  the  mling  in  question, 
and  that  there  should  be  a  new  triaL  As  the 
Issues  as  to  abandonment  were  not  passed 
upon  by  the  Jury,  we  forbear  a  dlscnsslon  of 
the  exceptions  relating  to  them.    New  trial. 

AVERY  and  CLARK.  JJ.,  did  not  sit  on 
the  hearing  of  this  case. 


(115  N.  C.  52() 
PROPST  T.  MATHIS. 
(Supreme  Court  of  North  Carolina.    Dec.  27, 
1894.) 

Abatbhbnt— Another  Action  Pssdihs— Hsab- 
BAT  Etidbncb. 

L  An  action  to  recover  poBsession  of  land 
is  not  barred  by  another  already  pending, 
brought  by  a  number  of  plaintiffs,  of  whom 
the  present  is  one,  against  uie  same  defendant, 
concerning  a  tract  of  laud  of  which  that  here  in 
disputed  poBsession  is  bat  a  part,  and  merely  to 
establish  the  will  of  a  former  owner,  alleged  t* 
have  been  destroyed. 

2.  Evidence  of  a  destroyed  record  cannot 
be  admitted  in  the  shape  of  testimony  by  one 
that  he  went  to  the  clerk's  ofiSce,  and  asked  to 
be  shown  a  certain  document,  and  that  the 
clerk  then  took  a  book,  read  to  him  from  it, 
and  said  that  was  the  docnment. 

Appeal  from  superior  court,  Catawba  coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  J.  M.  Propst  against  Julius 
Mathis  to  recover  possession  of  land,  l^ere 
was  a  Judgment  for  plaintUC,  and  defendant 
appeals.    Reversed. 

The  defendant,  among  other  defenses,  re- 
lied upon  the  pendency  of  a,  former  action  at 
the  commencement  of  this  action,  and  one 
issue  submitted  to  the  Jury  by  consent  of  the 
parties  was  as  follows:  "Was  there  another 
action  pending  between  the  plaintiff  and  de- 
fendant at  the  commencement  of  this  action, 
involving  the  controversy  in  this  action?" 
The  record  in  said  former  action  was  in- 
troduced in  support  of  said  plea,  and  a  copy 
of  the  summons,  complaint,  answer,  and 
Judgment  therein  are  herewith  filed  as  a  part 
of  this  case.  It  was  admitted  that  Joseph 
Propst,  who  was  a  party  to  said  former  ac- 
tion, died  before  the  commencement  of  this 
action,  and  that  the  land  described  in  the 
complaint  in  this  action  is  a  part  of  the  land 
described  in  said  former  action.  The  court 
was  of  opinion  that  said  former  action  did 
not  involve  the  controversy  in  this  action, 
and  was  no  bar,  and  instructed  the  Jiury  to 
answer  said  issue,  "No,"  to  which  defendant 
excepted.  The  plaintiff,  J.  M.  Propst,  was 
examined  as  a  witness  In  his  own  behalf, 
and  testified  as  follows:  "I  came  to  Morgan- 
ton  in  1853,  to  the  clerk's  ofQce.  W.  S.  Sud- 
derth  was  then  clerk  of  superior  court  I 
asked  him  to  show  me  the  will  of  Adam 
Overwenters.  He  took  a  book  then  In  his 
ofiice,  and  read  it  to  me,  and  said  It  was 
the  will  of  said  Adam.  It  was  a  large  bound 
book  he  read  from."  And  witness  was  here 
shown  a  will  book  from  clerk's  office,  of  date 
since  1868,  and  he  said  the  book  read  from 
was  like  that  The  will  devised  the  land  to 
the  wife  of  Adam  Overwenters  for  life,  and 
then  to  two  daughters.  Evidence  was  offer- 
ed to  show  that  the  records  of  wills  in  Burke 
county  were  destroyed  in  1805-66;  that  the 
record  and  original  of  the  will  of  Adam 
Overwenters  could  not  be  found.  The  plain- 
tiff relied  upon  the  will  of  Adam  Overwent- 
ers in  deducing  his  titie.  The  defendant  ex- 
cepted to  the  admission  of  the  evidence  as 
to  the  contents  of  said  will.    There  was  otb- 


Digitized  by  V^jOOy  It^ 


N.  a) 


STATE  c.  SHERMAN. 


711 


er  evldeace  to  which  no  exception  was  tak- 
en, and  no  exception  has  been  taken  to  the 
Instruction  given  to  the  Jury.  Verdict  and 
Judgment  for  plaintiff.  Appeal  by  defend- 
ant Notice  of  appeal  waived.  Upon  affi- 
davit and  colificate,  defendant  allowed  to 
appeal  without  bond.  Case  settled  upon  dis- 
agreement of  counseL 

8.  J.  Ervln  and  I.  T.  Avery,  for  appellant 
J.  T.  Perkins,  for  appellee. 

BURWELIi,  3.  The  recra^  which  was  in- 
troduced in  evidence  to  sustain  the  plea  of 
the  pendency  of  another  action  does  not  ef- 
fect that  object  In  that  action  there  are  a 
number  of  plaintiffs,  of  which  the  plaintiff 
J.  M.  Propst  Is  one.  That  controversy  is 
concerning  a  tract  of  land  of  which  the  land 
in  dispute  here  is  only  a  part  The  mie  te 
tliat  the  same  plaintiff  shall  not  sue  the 
same  defendant  twice  for  the  same  thing; 
and  when  the  parties  are  the  same,  and  the 
thing  sued  for  is  the  same,  the  right  shown 
in  both  actions  must  be  identical.  Casey  v. 
Harrison,  2  Dev.  244.  The  pendency  of  that 
action  did  not  render  the  bringing  of  this 
one  unnecessary  and  vexatious.  The  parties 
are  not  the  same,  and  the  purposes  of  the 
actions  also  differ.  In  that  suit  the  object 
which  those  plaintiffs  principally  sought  to 
accomplish  was  the  establishing  of  the  wiU 
of  Adam  Overwenters,  the  record  of  which 
had  been  destroyed,  as  they  alleged.  They 
did  not  seek  to  recover  possession  of  the 
tract  of  land.  In  this  action  one  of  those 
plaintiffs  demands  the  possession  of  24  acres 
(which  he  alleges  that  the  defendant  wrong- 
fully withholds  from  him),  and  damages  for 
its  detention. 

We  think  that  the  evidence  which  the 
plaintiff  was  allowed  to  introduce  In  order  to 
establish  the  fact  that  Adam  Overwenters' 
wUl  was  probated,  and  also  its  contents, 
should  have  been  excluded.  It  seems  to  us 
to  have  been  mere  hearsay.  He  was  allowed 
to  tell  what  the  clerk  told  him.  The  fact 
that  the  one  whose  unsworn  statement  was 
thus  allowed  to  go  to  the  Jury  as  evidence 
was  the  ke^er  of  the  record,  the  contents  of 
which  It  is  proposed  to  establish,  does  not 
afford  a  sufficient  reason  for  the  violation  ip 
this  Instance  of  the  well-settled  rules  govern- 
ing the  admission  of  testimony.  No  witness, 
no  far  as  this  record  shows,  was  produced 
who  could  say,  upon  oath  and  subject  to 
cross-examination,  that  the  will  of  Adam 
Overwenters  was  ever  recorded  in  Burke 
county.  Indeed,  so  far  as  appears,  no  wit- 
ness was  called  who  testified  that  any  such 
will  ever  existed.  We  do  not  think  that  the 
plaintiff  should  have  been  permitted  to  prove 
the  existence  of  this  will,  its  probate,  and  Its 
contents  by  the  mere  statements  of  the  clerk. 
To  allow  this  would  be  to  give  to  his  oral 
communications  the  effect  which  is  given  by 
law  to  his  solemn  certificate,  for  the  use  of 
which  as  evidence  the  statute  provides.    Nel- 


son V.  Whitfield,  82  N.  C.  46,  seems  to  austalii 
the  ruling  of  hla  honor.  In  that  case,  how- 
ever,  the  fact  that  the  wUl  which  was  then 
in  controversy  had  been  probated  was  prov- 
ed by  the  testimony  of  one  who  had  himself 
read  it  on  the  records.  Its  contents  were 
proved  by  the  oath  of  other  witnesses,  who 
could  only  testify  that  they  had  beard  oth- 
ers read  what  was  said  to  be  the  will,  or  a 
copy  of  It  The  learned  Justice  who  deliver- 
ed the  opinion  of  the  court  in  that  case  says 
that  "the  evidence  offered  on  the  part  of  the 
defendants  relating  to  the  contents  of  the 
paper  purporting  to  be  the  will  was  slight, 
and,  taken  by  itself,  might  not  have  been 
sufficient  to  satisfy  the  Jury  of  the  contents; 
but  It  was  some  evidence,  and,  when  taken 
tn  connection  with  the  facts  proved,  the 
long  possession  of  the  defendants  and  their 
ancestor  in  conformity  with  the  alleged  pro- 
visions of  the  will,  and  the  long  acquiescence 
of  the  plaintiffs  in  the  exclusive  possession 
of  the  land  by  the  defendants,  it  makes  a 
very  strong  case  for  them."  While  it  may 
have  been  allowable  In  that  particular  case. 
In  connection  with  the  facts  proved,  to  per- 
mit evidence  of  what  a  person  read  as  the 
will,  we  do  not  think  in  this  case  any  suffi- 
cient reason  exists  for  allowing  the  plaintiff 
to  tell  what  the  clerk  told  him.  We  are 
not  able  to  see  how  the  fact  that  he  whose 
words  are  to  be  repeated  was  the  keeper  of 
the  record  that  he  professed  to  be  reading 
can  alter  the  wholesome  rule  that  forbids 
the  admission  of  such  evidence  because  it 
is  mere  hearsay,— a  statement  made  neither 
under  oath,  nor  subject  to  cross-examination. 
There  is,  as  it  seems  to  us,  no  greater  pre- 
sumption that  the  clerk  would  read  correctly 
than  that  he  would  speak  truthfully  about 
the  contents  of  the  will.  The  same  sound 
reason  that  would  require  ns  to  exclude  what 
he  said.  If  It  was  offered,  compels  us  to  ex- 
clude what  be  read.    New  trial. 


(116  N.  C.  773) 
STATE  V.  SHERMAN. 
(Supreme  Court  of  North  Caiolina.     Dec  27, 

1804.) 
JUBT— QClUnCATIONS  OF  Talbsmak— Patmbht 
OF  Taxes. 
Under  Act  1889,  c.  559,  requiring  the 
connty  commlBsioners  to  select  as  jurors,  on 
the  first  Monday  of  September,  1892,  and  ev- 
ery four  years  thereafter,  such  persons  as  have 
paid  their  taxes  for  the  preceding  year,  a  per- 
son 80  selected,  who  had  paid  his  land  tax  for 
the  year  nreceding  the  first  Monday  of  Septem- 
ber,  1892,   is  competent   as  a   talesman   in   a 
trial  in  April,  1894,  though  he  has  not  paid  iiis 
taxes  for  lS9a 

Appeal  from  criminal  court.  Buncombe 
county;   Jones,  Judge. 

M.  Sherman,  a  negro,  was  convicted  of  liv- 
ing In  adultery  with  a  white  woman  as  his 
wife,  and  appeals.    Affirmed. 

H.  B.  Carter,  for  appellant  The  Attor- 
ney General,  for  the  State. 
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MacRA.E,  3.  This  caue  was  tried  at  April 
term,  1894.  Tbe  talis  Jnror  who  was  chal- 
lenged for  failure  to  pay  his  taxes  for  the 
preyious  year  had  paid  his  taxes  for  1892. 
By  the  prorlsions  of  section  1722  of  the 
Code  as  amended  by  Act  1889,  c  659,  the 
coanty  commissioners  were  required  on  the 
first  Monday  of  September,  1802,  to  select 
from  the  tax  returns  of  the  preceding  year 
the  names  of  such  persons  only  as  had  paid 
tax  for  the  preceding  year,  and  are  of  good 
moral  character  and  of  sufficient  intelligence. 
Previous  to  the  amendment,  this  duty  was 
to  be  performed  on  the  first  Monday  in  Sep- 
tember in  each  year;  now  It  is  to  be  done 
on  the  first  Monday  in  September,  1892,  and 
every  four  years  thereafter.  The  qualifica- 
tion of  a  regular  juror  then  was  that  bis 
name  should  have  been  on  the  tax  return  for 
the  year  preceding  the  first  Monday  In 
September,  1892,  and  that  he  should  be  of 
good  character,  etc.  A  talis  juror  is  required 
to  possess  the  same  qualifications  as  one  of 
the  regular  panel,  with  the  additional  one 
of  being  a  freeholder.  State  ▼.  Garland,  00 
N.  C.  668;  State  v.  Whitley,  88  N.  C.  691.  So 
it  was  not  necessary  that  the  talisman  should 
have  paid  his  tax  for  1893. 

We  can  see  no  merit  in  the  second  exception. 
The  case  does  not  purport  to  set  out  all  of  the 
testimony.  The  one  circumstance  that  Hill 
had  associated  with  white  men,  offered  to 
prove  that  he  himself  was  a  white  man, 
while  standing  alone,  might  have  little 
weight,  but  was  competent  either  as  cor- 
roborative of  other  evidence,  or  as  substan- 
tlve  evidence  in  Itself,  to  be  submitted  to  the 
Jury.  Hopkins  v.  Bowers.  Ill  N.  a  175,  16 
a  E.  1. 

No  error. 

(llo  N.  C.  78S) 

STATE  V.  NORWOOD. 

(Supreme  Court  of  North  Carolina.     Dec.  27, 
1894.) 

HoMiciDs — Dbadlt  Wbapon — HuBDBX  nr  ram 
FiBST  Dbobbb. 

1.  The  pushing  of  a  pin  down  an  infant's 
throat,  producing  its  death  thereby,  to  killing  it 
with  a  deadly  weapon. 

2.  One  U  presumed  sane. 

S.  One  deuberately  determining  to  take  a 
dilld'B  life  by  putting  pins  down  its  throat,  who 
carries  his  purpose  into  execution,  producing 
the  child's  death,  to  guilty  of  murder  in  the 
flrat  degree. 

Appeal  from  superior  court,  Durham  coan- 
ty; Shnford,  Judge. 

Ella  Norwood  was  convicted  of  murder, 
and  appeals.     Affirmed. 

C  B.  Turner  and  F.  A.  Green,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

AVERT,  3.  If  the  prisoner  did  not  put  the 
pins  in  the  child's  mouth,  or  if.  though  she 
placed  them  there,  they  were  not  the  In- 
atnmental  cause  of  Its  death,  she  was  not 
cnQty,  and  so  the  court  told  the  Jury.  If 
the  jury  found— as  they  must  have  done,  un- 


der the  instmctlons  of  the  court— that  she 
brought  about  its  death.  It  was  a  killing  with 
%  deadly  weapon.  The  question  whether  an 
Instrument  with  which  a  personal  injury  lias 
b6en  inflicted  is  a  deadly  weapon  depends, 
not  infrequently,  more  upon  the  manner  of 
Its  use  than  upon  Hie  intrinsic  character  of 
the  instrument  itself.  State  v.  Huntley,  01 
N.  C.  620.  We  may  expect  death  to  ensue 
from  pushing  such  a  pin  down  the  throat  of 
an  Infant,  just  as  we  may  look  for  death  or 
serious  bodily  harm  as  a  consequence  of  fir- 
ing a  pistol  into  a  crowd  of  human  beings,  or 
at  a  particular  person.  The  intentional  kill- 
ing with  a  deadly  weapon,  when  proved  or 
admitted,  raises  a  presumption  of  malice; 
and  such  evidence  would,  before  the  enact- 
ment of  the  recent  statute  establishing  and 
defining  the  two  grades  of  that  crime,  have 
amounted  to  prima  facie  proof  of  murder. 
But  now,  though  the  fact  of  such  killing  still 
gives  rise  to  the  presumption  of  malice,  and 
is  prima  facie  evidence  of  murder  in  the  sec- 
ond degree,  it  does  not  show  that  the  act 
was  done  deliberately  or  after  premeditation. 
Stote  V.  Puller,  114  N.  C.  899,  19  S.  B.  797; 
2  Bish.  Cr.  Law,  {  703;  Com.  v.  Drum,  58 
Pa.  St  9;  People  v.  Cox,  76  Cal.  285, 18  Pac 
332.  In  order  to  conviction  of  murder  In 
the  first  degree,  as  the  judge  below  properly 
Instructed  the  jury,  it  was  necessary  that  the 
state  should  show  that  the  prisoner  delib- 
erately determined  to  take  the  child's  life 
by  putting  the  pin  or  pins  into  its  mouth, 
and  thereupon  (it  being  Immaterial  bow  soon 
after  resolving  to  do  so)  carried  her  pur- 
pose into  execution,  and  thereby  caused  its 
death.  As  to  the  quantum  of  proof  neces- 
sary to  conviction  of  murder  in  the  first  de- 
gree, the  court  adopted  the  language  of  the 
prayer  submitted  for  the  prisoner,  and  of 
course  left  no  ground  for  objection. 

We  cannot  conceive  how  the  Jury  were 
mtoled  by  the  failure  of  the  court  to  state  in 
terms  that  the  pins,  used  in  the  manner  de- 
scribed by  the  witnesses,  would  be  deadly 
weapons,  or  by  the  general  Instruction  that 
the  unlawful  killing,  if  done,  would  In  this 
case  have  raised  a  presumption  of  malice, 
since  the  jury  were  explicitly  made  to  under- 
stand that  the  prisoner  was  not  guilty  of 
any  offense  unless  the  death  of  the  Infant 
was  caused  by  her  pushing  the  pins  into  Its 
mouth.  So  it  was  Impossible,  nnd^  the  In- 
structions given,  and  upon  the  evidence,  to 
find  that  (here  was  an  unlawful  killing,  un- 
less It  was  effected  by  such  use  by  her  of 
the  pin  or  pins. 

"By  our  decisions,"  said  the  court  in  State 
v.  Vann,  82  N.  O.  636,  "matters  of  extenua- 
tion and  excuse,  or  discharge  by  reason  of 
Insanity,  must  be  shown  by  him  who  sets  It 
up."  The  prisoner  offered  no  testimony  tend- 
ing to  show  insanity,  and  the  presumption  In 
favor  of  sanity  was  therefore  unrebutted. 

We  concur  with  the  judge  below  In  the 
▼lew  that  there  was  no  aspect  or  the  evi- 
dence in  which  the  offense  of  killing.  If  done 
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by  the  prisoner  in  the  manner  described  by 
tbe  witnesses  (and  so  It  must  have  been  done. 
If  at  all),  could  be  mitigated  to  manslaugh- 
ter. It  is  possible  that  in  such  a  case  there 
might  have  been  testimony  tending  to  show 
that  the  killing  was  done  by  putting  pins  into 
the  mouth  of  an  Infant  carelessly,  not  pur- 
posely; and,  if  any  such  evidence  had  been 
offered,  it  would  have  been  proper  to  have 
submitted  to  the  Jury,  with  suitable  instruc- 
tions, the  question  whether  the  mitigating  cir- 
cumstances relied  on  were  proved.  After 
considering  the  carefully  prepared  arguments 
of  counsel  upon  the  assignments  of  error, 
we  feel  constrained  to  hold  that  the  Judgment 
should  be  affirmed. 

(U5  N.  c.  «67) 
BLACK  T.  ABERDEEN  &  W.  E.  R.  CO.i 
(Supreme  Coart  of  North  Carolina.     Dec.  4, 
1894,) 

AcTiox  A0AIK8T  Railroad  CoitPAirr  — Fibeb  — 

COMBCSTIBLI   MaTERIAI.  ON  RiOHT  OF  WaT. 

1.  A .  railroad  company  permitting  dried 
^rass  and  straw,  etc.,  to  collect  on  its  roadbed 
18  liable  for  dnmages  cjvnsed  by  a  fire  commu- 
nicated thereto  by  sparks  from  an  engine,  and 
spreading  therefrom  to  adjoining  land. 

2.  A  complaint  alleging  that  defendant  neg- 
ligently permitted  fire  to  be  communicated  from 
its  engines  or  property  to  the  lands  adjoining 
its  railroad  and  right  of  way,  by  which  fire 
plaintiff's  property  was  destroyed,  snfficiently 
alleees  negligence  on  the  part  of  the  company 
in  allowing  dried    grass  on  its  right  of  way. 

Appeal  from  snperior  oonrt,  Moore  ootinty; 
Brown,  Judge. 

Action  by  A.  M.  Black  against  the  Aber- 
deen &  West  End  RfUlroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  -  Affirmed. 

The  charge  of  the  trial  conrt  was  as  fol- 
lows: "It  is  admitted  by  the  plaintiff  that 
the  engine  was  in  good  condition,  and  had  a 
proper  spark  arrester.  It  is  useless  to  con- 
eider  all  the  evidence  relating  to  that  The 
only  claim  of  negligence  made  by  the  plain- 
tiff is  upon  the  ground  of  mbbish  on  the 
right  of  way  or  upon  or  near  the  roadbed. 
The  law  does  not  require  a  railroad  company 
to  clear  up  all  of  its  right  of  way  or  cut  down 
all  the  trees,  except  so  far  as  to  render  Its 
track  and  roadbed  entirely  8af&  That  is 
a  duty  It  owes  to  the  passengers,  and  not  the 
public.  Nor  does  the  law  require  that  the 
company  shall  cat  down  all  the  growing 
shrubbery  on  its  right  of  way,  and  it  is  not 
obliged  to  plow  up  or  shrub  off  Its  right  of 
way.  But  there  is  a  duty  a  railroad  compa- 
ny owes  to  the  public  and  the  neighboring 
landowners,  and  that  is  this:  The  railroad 
company  must  keep  its  track  and  roadbed 
clear  of  all  such  substances  as  are  liable  to 
be  ignited  by  sparks  or  cinders  from  its  en- 
gines. A  railroad  company  is  required  not 
only  to  keep  its  track  and  roadbed  free  from 
such  inflammable  substances,  but  it  must  go  to 
the  extent  of  keeping  a  reasonable  distance 
on  its  right  of  way  beyond  its  track  and  road- 
bed free  from  such  substances.     Whatever 

1  For  opinion  on  rehearing,  see  20  S.  B.  900. 


distance  from  its  track  on  its  right  of  way  that 
may  be  reasonable  In  the  exercise  of  ordina- 
ry care  to  prevent  such  inflammable  and  com- 
bustible substances  being  ignited  by  its  en- 
gines must  be  kept  free  from  them.  If  the 
company  falls  in  this  duty  to  the  public  It  is 
liable  in  damages  to  those  who  are  directly 
Injured  thereby.  If  it  is  necessary  to  keep 
Its  entire  right  of  way  free  from  combustible 
substances  to  prevent  ignition  from  engine 
sparks,  then  Its  whole  right  of  way  must  be 
kept  clear  of  those  inflammable  and  combus- 
tible substances.  You  must  first  ascertain 
whether  or  not  the  fire  was  occasioned  by 
sparks  or  fire  from  the  engine.  The  burden 
of  proof  is  on  the  plaintiff  to  show  this.  It 
plaintiff  has  not  shown  It,  that  ends  the  case, 
and  you  should  answer  first  issue,  'No,'  and 
find  for  defendant  If  yon  find  that  the  fire 
was  occasioned  by  the  fire  or  sparks  from  the 
engine,  then  you  must  go  on  further,  and  in- 
quire whether  or  not  the  defendant  company 
has  been  negligent,  and  whether  or  not  the 
damage  to  plaintiff  has  been  proximately 
caused  by  such  negligence.  If  so,  you  should 
answer  first  issue,  'Yes.'  If  the  Jury  find 
from  the  evidence  that  the  defendant  compa- 
ny permitted  dead  grass  and  straw,  dried-up 
leaves,  and  an  accumulation  of  combustible 
matter  to  exist  on  its  right  of  way  so  near  the 
track  as  to  collect  fire  from  the  engine,  and 
it  did  collect  fire  from  the  engine,  and  the  fire 
spread  across  the  lands  of  the  right  of  way 
and  across  the  lands  of  another  person  to 
plaintiff's  land,  defendant  company  would  be 
liable  to  plaintiff  for  damages  sustained." 

Black  &  Adams  and  W.  C.  Douglass,  for 
appellant    3.  W.  Hinsdale,  for  appellee. 

BURWBLL,  J.  The  control  which  railroad 
companies  have  over  the  land  covered  by 
their  rights  of  way  Is  given  to  them  that  they 
may  properly  perform  their  quasi  public  du- 
ties. They  have  the  authority  to  keep  the 
land  thus  subjected  to  their  use  in  such  con- 
dition that  their  use  of  it  will  not  endanger 
the  property  of  others.  Having  this  author- 
ity, they  must  exercise  It,  or  else  pay  for 
such  damage  as  comes  to  one  who,  himself 
being  free  from  fault,  suffers  injury  from  a 
neglect  to  keep  It  in  the  required  condition. 
We  think  the  charge  of  bis  honor  very  prop- 
erly presented  the  matters  to  the  Jnry.  The 
concluding  sentence  of  this  charge  as  set  oat 
In  the  record  was  Itself  a  snfflclent  statement 
of  the  law  applicable  to  the  facts  of  this  case. 
There  was  a  motion  made  before  us  to  dis- 
miss the  action  because  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  allegation  of  the  complaint  is 
that  the  defendant  "negllgentlypermltted  fire 
to  be  communicated  from  their  engines  or 
property  to  the  lands  adjoining  their  rail- 
road and  right  of  way,  by  which  said  fire,  the 
spread  and  extension  thereof,  plaintitTs  said 
turpentine  was  burned  and  destroyed."  This 
was  a  sufficient  allegation  of  negligence  on 
the  part  of  defendant,  resulting  In  damage  te 


Digitized  by 


Google 


714 


SOUTHEASTERN  RBPORTEB,  VoL  20. 


<N.  C. 


the  plaintiff,  and  It  was  supported  on  Oie  trial 
by  evidence  soSlcient,  If  believed  by  the  Jury, 
to  establish  those  facts  upon  which  the  lla- 
Mllty  of  the  defendant  to  the  plaintier  de- 
pended, which  are  succinctly  stated  in  the 
closing  portion  of  the  charge.    No  error. 


ai5  N.  C.  TOO) 

SUMMERS  T.  MOORE  et  sL 

(Snpreme  Court  of  North  Carolina.     Dec.  27. 
1894.) 

AcnoK  TO  Establish  Trust— Partibs — Objbotion. 

In  an  action  to  establish  a  trust  in  land 
against  a  surviving  wife,  as  executrix  of  her 
husband's  estate,  and  his  heirs,  such  heirs  can- 
not complain,  on  the  death  of  the  wife,  that  the 
wife's  heirs,  who  should  be  parties,  iu  order  to 
bind  them,  are  not  parties,  whether  the  heirs 
of  the  wife  and  the  heirs  of  the  husband  are 
the  same  or  different  persons. 

On  rehearing.    Dismissed. 

For  prior  opinion,  see  18  S.  E.  712. 

The  defendants  In  this  action  wtm  Eliza 
Moore,  executrix  of  the  estate  of  her  deceased 
husband,  George  J.  Moore,  and  his  heirs. 
Pending  the  action,  Eliza  Moore  died.  It  ap- 
peared that  part  of  the  land  In  dispxite,  and 
embraced  In  the  Judgment  in  favor  of  plain- 
tiff, was  conveyed  by  Austin  Conley  to 
George  J.  Moore  and  wife,  Eliza  Moore, 
jointly.  Neither  Eliza  Moore,  individually, 
nor  her  heirs,  were  made  parties  defendant. 

Justice  &  Justice  and  J.  L.  0.  Bird,  for  pe- 
titioners. Armfield  &  Turner  and  P.  J.  Sin- 
clair, for  defendant 

CLARK,  J.  It  is  true,  as  contended,  that, 
as  to  the  substituted  10  acres,  the  heirs  of 
the  wife  should  be  parties  defendant,  to  bind 
them.  If  these  same  defendants,  heirs  of 
the  husband,  are,  as  is  probable,  the  heirs 
of  the  wife  also,  they  have  no  cause  to  com- 
plain. If,  on  the  contrary,  the  hehrs  of  the 
wife  are  not  the  same  persons  as  the  heirs 
of  the  husband,  the  latter  cannot  complain. 
The  heirs  of  the  wife,  if  not  parties,  are  not 
bound  by  the  judgment  They  can  still  in- 
stitute Independent  proceedings,  if  they  de- 
•lr&    Petition  dismissed. 


(US  N.  a  C7«) 

FLEMING  V.  WILMINGTON  4  W,  R.  OO. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 
1894.) 

Tkiai,— SuBMissios  ov  IssDss  —  Obstrdotioit  ov 
Watbb  Covbsb  bt  Railroad— Stipulations. 

1.  One  who  claims  that  he  was  not  allowed 
to  submit  an  issue  to  a  jury  must  show  that 
the  issue  could  not,  by  proper  instructions, 
have  been  included  in  the  issues  submitted. 

2.  Id  an  action  against  a  railroad  company 
for  damages  for  diverting  a  water  course  so 
as  to  overflow  plaintiCTs  land,  evidence  of  the 
principle  on  which  the  commissioners  estimated 
aamages  In  condemning  the  railroad  company's 
right  of  way  is  not  aaJmissibie,  the  law  deter^ 
"iT^iIng  what  rights  pass  to  the  company. 


3.  Stipniatlons  by  counsel  in  open  etmrt 
are  conclusive  against  his  client 

4.  In  an  action  against  a  railroad  company 
for  diverting  a  water  course  so  as  to  overflow 
plaintiff's  land,  defendant  is  not  prejudiced  by 
a  refusal  to  charge  that  it  was  its  doty  to  pro- 
vide ditches  affording  "suffldent  drainage," 
where  a  charge  liad  been  given  that  it  was  de- 
fendant's duty  to  provide  "equally  as  good 
drains"  as  had  been  dug  by  plaintiff. 

5.  It  is  a  trespass  for  a  railroad  company 
to  divert  the  course  of  a  natural  stream,  unless 
such  diversion  is  necessary  for  the  proper  con- 
struction of  its  road. 

6.  Damages  for  the  diversion  of  surface 
water  are  included  in  the  amount  paid  by  a 
railroad  company  for  its  right  of  way. 

7.  Where  the  evidence  is  conflicting,  ft  is 
error  to  charge  that  a  stream  is  not  a  natnrsl 
water  course. 

8.  A  railway  company,  as  an  incident  to 
its  right  of  way,  may  divert,  along  its  ditches, 
surface  water  collected  above  its  embanlnnent 
from  the  course  through  which  it  formeily 
flowed,  if  the  new  course  is  amply  sufficient  to 
receive  the  water,  and  direct  it  to  its  natural 
outlet 

Appeal  from  superior  court,  Pitt  county; 
Koke,  Judge. 

Action  by  S.  J.  Fleming  against  Wilming- 
ton &  Weldon  Railroad  Company  for  dam- 
ages for  diverting  a  stream.  Judgment  was 
rendered  for  plaintiff,  and  defendant  appeals. 
Reversed. 


J.  B.  Batchelor,    toe    plaintiff. 
Bridgers,  for  defendant 


John  L. 


AVERT,  J.  The  rule  adopted  by  this  court 
restricts  the  trial  Judge,  In  settling  the  issues, 
to  those  raised  by  the  pleadings,  but  does  not 
require  him  to  frame  an  issue  Involving  the 
truth  of  every  fact  alleged  on  the  one  side 
and  denied  on  the  other.  When  those  sub- 
mitted are  raised  by  the  pleadings,  and,  with 
the  findings  upon  them,  form  a  sufficient  basis 
for  the  court  to  proceed  to  judgment,  no  ex- 
ception to  them  is  available  to  either  of  the 
parties,  unless  it  can  be  made  to  appear  that 
there  was  some  view  of  the  law,  arising  oat 
of  the  testimony,  which  the  party  appealing 
was  precluded  from  presenting  for  the  con- 
sideration of  the  jury,  for  want  of  a  pertinent 
issue.  The  question  whether  the  culverts  con- 
structed were  sufficient  to  carry  off  the  water 
was  Involved  in  the  broader  and  more  gener- 
al Inquiry  suggested  by  the  third  Issue  sub- 
mitted. If  the  defendant  negligently  con- 
structed the  culvert  so  as  to  cause  the  water 
to  be  ponded  on  plaintiff's  land,  then  It  was 
Insufficient  for  the  purpose,  and  the  defendant 
was  liable.  It  would  seem  impossible  to  con- 
ceive of  any  legal  proposition  growing  out  of 
the  testlmcmy,  in  referrace  to  the  culvert  that 
could  not  have  been  considered  In  passing  up- 
on the  third  issue,  if  it  had  been  presented  by 
the  defendant  in  the  shape  of  a  prayer  for  in- 
struction. To  build  a  culvert  that  is  Insuffi- 
cient to  carry  off  the  water,  whereby  water 
Is  ponded  on  a  complainant's  land,  la  a  wrong- 
ful and  negligent  construction.  The  gist  of 
the  controversy  on  that  point  was  InrolTed 
In  the  Inquiry  whether  the  plaintiff  had  been 
damaged  by  the  negligent  ponding  of  water 
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the  defendant  In  constructing  Its  road. 
le  building  of  an  Insufficient  culvert  is  one 
scies  of  carelessness  that  might  have  been 
i  immediate  cause  of  such  an  injury.  In- 
ed,  aU  three  of  the  specific  allegations  con- 
ned in  the  three  separate  causes  of  action, 
d  constituting  the  grounds  of  complaint, 
wit:  First,  the  insufficiency  of  the  culvert; 
:ond,  the  filling  up  of  the  ditches;  and, 
rd.  the  diversion  of  water  from  ita  natural 
irse  80  as  to  cause  plaintiff's  land  to  be 
irflowed,  might  have  been  comprehended 
der  one  general  issue,  as  to  negligent  con- 
action;  and  the  Judge  might,  in  ills  dis- 
tion,  have  dispensed  with  the  fourth  and 
h  issues,  which  Involved  the  specific  alle- 
ions  of  negligence  In  the  other  cause  of  ao- 
1,  to  wit,  the  filling  of  the  ditches,  and  the 
ersion  of  the  creek.  The  finding  upon  ono 
leral  issue,  involving  every  species  of  care- 
mess  mentioned  in  all  of  the  three  causes 
action,  and  the  Judgment  thereon,  would 
necessity  have  been  conclusive  upon  the 
ties  as  to  all  matters  in  controversy,  and 
to  the  right  to  recover  upon  any  of  the 
ses  of  action.  Whatever  might  have  been 
Ted  in  evidence  and  passed  upon,  the  law 
I  generally  presume  was  presented  to  the 
f.  It  being  incumbent  on  the  def^idant 
show  that  it  was  deprived  of  the  oppor- 
ity  to  present  some  material  view  of  the 
',  arising  out  of  the  evidence,  and  its  coun- 
havlng  failed  to  point  out  any  pertinent 
iciple  of  law  that  could  not  have  been 
lied,  through  the  medium  of  instruction, 
he  Issues  submitted,  there  is  no  abuse  of 
discretionary  power  of  the  Judge  shown  in 
ning  them  as  he  did. 
tie  contention  that  the  fifth  issue  is  not 
ed  by  the  pleadings  is  not  tenable.  The 
gation  in  the  third  cause  of  action  was 
:  "in  the  construction  of  said  road  the  de- 
lant  caused  to  be  dug  on  each  side  of  the 
of  the  road  a  ditch,  whereby  a  large  and 
sual  volume  of  water  is  diverted  from 
latural  course,  and  turned  upon  the  land 
Into  the  ditches  of  plaintiff,"  etc.  There 
evidence  that  the  natural  course  of  the 
er  alleged  to  have  been  diverted  was 
ugh  Bamfield  branch.  It  would  be  stick- 
in  the  bark  to  say  the  issue  was  not  raised 
lOse,  on  hearing  the  proof  that  water  was 
rted  from  its  course,  the  natural  course 
shown  to  be  a  certain  branch;  and  the 
t  spedflied  such  alleged  natural  outlet 
lame  in  the  issue,  in  order  more  clearly 
irect  attention  to  the  real  subject  of  in- 
y  raised  by  the  pleadings.  The  question 
ed  upon  was  whether  the  water  of  Barn- 
branch  was  wrongfully  and  negligently 
rted  from  its  natural  course,  not  simply 
ttaer  it  was  diverted.  There  being  "evl- 
«  tending  to  show  tliat  the  branch  was  a 
ral  water  way,  and  evidence  to  the  con- 
r,"  as  defendant's  counsel  states  in  his 
',  he  had  the  opportunity  to  request  the 
t  to  tell  the  Jury  tliat,  if  they  found  that 
xrancb  was  not  a  natural  channel,  it  was 


not  negligent  or  wrongful  on  the  part  of  the 
company  to  divert  it  from  the  ravine  down 
which  It  previously  ran.  The  question  might 
have  been  raised  by  such  a  prayer  for  instruc- 
tion, but  not  by  objecting  to  the  issue  betow 
or  after  failing  to  do  so.  We  shall  have  occa- 
sion, upon  the  consideration  of  another  branch 
of  this  controversy,  to  discuss  the  bearing  of 
the  question  whether  that  branch  was  a  nat- 
ural outlet  "Such  damage  as  is  due  to  the 
erection  of  a  water  way  over  a  running 
stream  at  the  point  of  its  Intersection  with 
the  line  of  a  railway  is  considered,  when  the 
work  is  skillfully  done,  as  included  in  the  cost 
and  valuation  of  the  easement,  or  to  have 
passed  as  Incident  to  a  grant  of  It;  and  the 
fact  that  it  was  so  constructed  as  to  pass  the 
water,  even  in  time  of  ordinary  freshet,  being 
admitted,  neither  the  owner  of  the  servient 
tenement  nor  the  proprietor  of  a  tract  above 
can  maintain  an  action  for  damages  caused 
by  placing  the  structure  across  the  stream." 
Adams  T.  Railroad  Co.,  110  N.  0.  329,  14  S. 
B.  867.  It  was  not  competent,  then,  to  prove 
upon  what  principle  the  commissioners  esti- 
mated damages  in  the  condemnation  proceed- 
ing. The  law  determines  what  rights  and 
privileges  pass  to  the  dominant  owner,  apon 
proof  that  the  right  of  way  was  lawfully  con- 
demned for  public  use.  One  uniform  rule  ap- 
plies, in  ascertaining  what  has  passed  as  in- 
cidental to  the  acquisition  of  the  right  of  way. 
The  dominion  and  privileges  of  a  corporation 
have  the  same  limit,  and  are  subject  to  the 
same  restrictions,  on  every  part  of  its  line, 
except  when  the  right  of  way  is  granted  by 
the  owner  with  reservations  presumably  al- 
lowed by  reason  of  the  exaction  of  a  smaller 
consideration  than  would  otherwise  have 
been  charged,  as  where  the  width  of  the  way 
granted  is  to  be  narrower,  or  the  company 
agrees  to  construct  crossings  or  cattle  guards 
at  a  designated  point  or  in  a  particular  man- 
ner, not  otherwise  required,  The  testimony 
was  not  competent,  in  any  point  of  view, 
but,  if  the  undisputed  evidence  showed  that 
the  trestle  over  the  Great  Swamp  was  a  suffi- 
cient water  way  to  discharge  the  water  that 
flowed  through  it,  except  when  there  was  an 
extraordinary  rainfall,  then  it  was  imma- 
terial, even  if  competent  Emery  t.  Railroad 
Co.,  102  N.  C.  209,  9  S.  E.  139. 

When  two  of  the  counsel  for  the  defendant 
admitted  in  tlie  progress  of  the  trial,  on  be- 
half of  their  client,  that  the  plaintiff  owned 
and  was  possessed  of  the  land,  It  was  not  er- 
ror in  the  court  to  Instruct  the  Jury  to  re- 
spond in  the  affirmative  to  the  first  issue,  In- 
volving the  question  of  title  and  possession. 
In  the  same  way,  counsel  were  bound  by  their 
admission  that  "the  Great  Swamp  was  a  nat- 
ural water  course  and  drain  for  said  land," 
and  were  not  at  liberty,  after  the  trial,  to  ex- 
cept to  the  instruction  to  the  Jury  to  write 
the  response  in  accordance  with  their  express 
agreement  The  same  principle  applies  to  the 
consent  of  counsel,  given  "in  open  court,  at  the 
close  of  the  cliarge,  that  the  Jury  need  not  rs- 
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spond  to  each  amount  of  damage  separately, 
If  more  than  one  cause  of  damage  were  found 
to  exist,  but  that  they  might  find  the  aggre- 
gate amount  for  all  causes,  and  respond  only  to 
the  ninth  Issue  on  that  question."  We  need 
do  nothing  more  than  to  quote  the  language 
used  by  the  Judge  In  stating  this  exception: 
"The  court  told  the  Jury,  In  substance,  that 
the  response  to  the  fourth  Issue  should  be 
'Yea,'  if  the  defendant  filled  up  the  plaintiff's 
drain  ditches  when  it  was  not  necessary  to 
the  proper  construction  of  the  road  to  do  so, 
but  if  the  defendant  had  not  damaged  plain- 
tiff's land,  or  filled  up  the  ditches,  or,  in  ob- 
structing the  ditches,  had  done  no  Injury  that 
was  not  necessarily  incident  to  a  skillful  con- 
struction of  the  road,  and  had  provided  other 
drains  in  connection  with  their  side  ditches, 
affording  equally  good  drainage,  the  answer 
should  be  'No.'  " 

We  fail  to  comprehend  how  the  defendant 
was  prejudiced,  aa  is  contended  in  the  fourth 
assignment  of  error,  by  the  refusal  of  the  court 
to  tell  the  Jury  that  it  was  defendant's  duty 
to  provide  ditches  affording  "sufficient  drain- 
age," and  Instructing  them,  in  lieu,  that  it 
was  required  only  to  provide  ditches  affording 
equally  as  good  drainage.  It  may  have  been 
possible  to  provide  equally  as  good  drains  as 
had  been  dug  by  the  plaintiff  at  much  less  cost 
than  to  construct  such  as  would  have  afforded 
"sufllclent  drainage,"  or  such  as  would  have 
thoroughly  prepared  the  land  for  farming. 
The  defendant  cannot  Justly  complain  because 
the  court  held  that,  while  It  was  liable  for 
injury  to  the  land.  It  was  not  bound  to  Im- 
prore  Its  condition  after  paying  for  the  priv- 
ilege of  passing  through  It 

The  fifth  Issue,  arising  out  of  the  third  cause 
of  action,  Involved  the  question  of  the  unlaw- 
ful diversion  of  water  (which,  the  evidence 
showed,  referred  to  Bamfleld  branch)  from  its 
natural  course.  The  Instructions  asked,  and 
those  substituted  In  lieu,  gave  rise  to  several 
assignments  of  error,  which  may  be  sum- 
marized as  follows:  That  the  court  erred  In 
Instructing  the  Jury  (1)  that  it  was  not  neces- 
sary for  them  to  decide  whether  Bamfleld 
branch  was  a  natural  water  course  or  not,  be- 
cause the  result  would  be  the  same  If  it  was  a 
mere  depression  or  ravine,  if  It  carried  off  a 
considerable  amount  of  water  from  a  consid- 
erable area  of  land,  and  yet  expressed  the 
opinion,  founded  upon  the  testimony,  that 
Bamfleld  branch  did  not  fall  within  the  defi- 
nition given  by  the  court  of  a  "natural  water 
course";  (2)  that  the  water  of  Bamfleld 
branch,  according  to  the  description  incorpo- 
rated into  the  charge,  and  puriwrting  to  em- 
body testimony  of  witnesses  relating  to  that 
subject,  could  not  be  lawfully  diverted  from 
the  channel,  and.  If  the  defendant  had  divert- 
ed it  when  the  proper  constmctlon  of  the  road 
did  not  require  it  to  be  done,  it  was  guilty  of 
a  trespass;  (3)  that  It  was  the  duty  of  the 
defendant  to  have  constmcted  a  culvert  at  the 
point  of  Intersection  of  said  branch. 

Tb*  conslderatlan  of  tht  qaeatlona  OatM 


raised  necessarily  leads  to  the  dlscnaalca 
of  the  rights  of  owners  of  land  to  divert  a 
natiu^  stream,  flowing  over  It,  from  its 
channel,  or  to  collect  surface  water  ftilUng 
or  flowing  thereon,  and  discharge  it  by  means 
of  an  artiflclal  drain.  It  must  be  remem- 
bered at  the  outset  of  this  discussion  that 
"a  railroad  company  enjoys  the  same  priv- 
ilege as  any  other  landowner,  but  no  great- 
er, to  be  exercised  under  the  same  restric- 
tions and  qualifications."  Staton  r.  Rail- 
road Co.,  Ill  N.  O.  278,  16  8.  E.  181;  Jenkins 
V.  Railroad  Co.,  110  N.  O.  443,  15  S.  E.  193. 
This  principle  Is  subject  to  the  qualifications 
that  necessarily  arise  out  of  the  fact  that 
such  companies  usually  acquire,  not  the  ab- 
solute ownership,  but  a  dominion  for  corpo- 
rate purposes,  conferred  with  the  paramount 
object  of  benefit  to  the  public.  One  of  the 
privileges  passing  as  an  Incident  ia,  of  course, 
that  of  constructing  such  embankments  as 
may  be  needed  to  Insure  the  safety  of  trans- 
portation. The  principle  la  stated  by  Oould, 
in  his  work  on  Waters  (section  273),  as  fol- 
lows: "Damages  caused  by  the  displace- 
ment or  obstraction  of  surface  water  may 
be  Included  In  the  assessment  of  damages, 
imder  the  statute,  caused  by  the  original  con- 
struction of  the  road."  But  the  authw  adds, 
in  the  same  section:  "A  railroad  corpora- 
tion has  no  right,  by  the  erection  of  em- 
bankments, the  construction  of  culverts,  or 
the  digging  of  ditches,  to  collect  and  dis- 
charge unusual  quantities  of  surface  water 
upon  adjoining  lands."  In  Staton  v.  Rail- 
road Co.,  109  N.  C.  340,  13  S.  E.  933,  the  Uite 
Chief  Justice  Merrlmon  said:  "Unquestion- 
ably, the  defendant  had  the  right  to  cut 
through  and  along  its  right  of  way,  and 
keep  in  repair  such  appropriate  ditches  and 
culverts  as  were  necessary  to  carry  off  the 
surface  water  to  a  natural  drain  or  outlet 
adequate  to  receive  it"  In  Porter  v.  Dur< 
ham,  74  N.  C,  at  page  779,  the  court  said:  "It 
has  been  held  that  an  owner  of  lower  land  is 
obliged  to  receive  the  surf&ce  water  which 
falls  on  adjoining  higher  land,  and  which 
naturally  flows  on  the  lower  land.  Of 
course,  when  the  water  reaches  his  land,  the 
lower  owner  can  collect  It  in  a  ditch,  and 
carry  it  off  to  a  proper  outlet,  so  that  It  will 
not  damage  him.  He  cannot,  however,  raise 
any  dike  or  barrio*,  by  which  it  will  be  in- 
terrupted and  thrown  back  on  the  land  of 
the  higher  owner.  While  the  higher  owner 
is  entitled  to  this  service,  he  cannot  arti- 
ficially Increase  the  natural  quantity  of  flow 
by  collecting  It  in  a  ditch,  and  discharging 
it  upon  the  servient  land  at  a  different  place 
or  In  a  different  manner  from  its  natural 
discbarge."  The  counsel  for  appellant  In- 
sists that  the  court  erred  in  instructing  the 
Jury  that  it  was  the  duty  of  the  defendant 
to  provide  a  separate  culvert  to  carry  off  the 
water  of  Bamfleld  branch,  whether  It  was 
a  natural  water  course,  or  a  ravine  or  de- 
pression, through  which  the  surface  water 
falling  upon  any  considerable  area  of  land 
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was  drained.  If  It  was  a  natural  water 
coiirse,  then,  by  diverting  It  from  Its  dian- 
nel  above  the  railroad,  unless  It  was  neces- 
sary to  do  so  In  order  to  make  the  best  pr»> 
Tlsion  for  the  safety  of  passengers  and  prop- 
erty to  be  transported  over  the  road,  the  de- 
fendant company  Incurred  liability  for  at 
least  nominal  damages,  and  for  such  actual 
damage  for  overflow  as  was  caused  to  the 
plaintiff's  land  above  the  railroad,  or  below 
It  Adams  v.  Railroad  Co.,  110  N.  C,  at 
page  332,  14  S.  B.  S57.  But,  leaving  the 
question— whether  what  was  called  "Bam- 
fleld  Branch"  was  only  a  ravine,  which 
served  the  purpose  of  discharging  the  sur- 
face water  from  a  large  area  or  a  natural 
oatIet-«u  open  one,  the  court  charged  the 
Jury,  among  other  things,  as  follows:  "It 
the  safety  of  the  roadbed  permits,  and  with- 
in reasonable  limits  as  to  costs,  the  defend- 
ant should  make  a  way  for  water  to  pass  In 
its  natural  way  or  outlet;  and  in  the  present 
case,  if  such  safety  and  expense  permitted, 
the  defendant  should  have  placed  a  culvert 
at  the  point  where  this  branch  crosses  the 
road,  and  so  permitted  the  water  to  take  its 
natural  way;  and  failing  to  do  so,  tC  dam- 
age is  thereby  caused  to  plaintiffs  land,  the 
jury  should  answer  the  fifth  issue  [which  in- 
volved the  question  of  the  wrongful  diver- 
sion of  Bamfield  branch,  etc.]  'Yes.'  "  The 
jury  therefore  acted  upon  the  idea  that  if  the 
cmstruction  of  the  culvert  would  not  im- 
peril the  safety  of  passengers  and  freight 
transported  over  the  line,  and  the  cost  would 
be,  in  the  opinion  of  the  Jury,  reasonable, 
they  must  find  that  the  company  was  negli- 
gent in  failing  to  provide  the  culvert,  even 
though  Bamfield  branch  was  not  a  natural 
water  course,  but  only  a  depression  extend- 
ing across  the  line  of  railroad,  and  well  de- 
fined, both  where  it  entered,  and  where,  in 
high  water,  it  emerged  on  the  other  side 
from,  the  Great  Swamp.  It  is  difficult  to 
obtain  from  the  evidence  and  charge  a  very 
clear  Idea  of  the  topography,  but  the  charge. 
In  its  application  to  the  testimony,  must  be 
construed  to  mean  what  we  have  stated. 
The  general  rule  clearly  deduclble  from  the 
authorities  cited  is  that  the  diversion  of  a 
ratural  stream  from  its  channel  by  a  rail- 
road company  is  always  deemed  a  trespass, 
when  It  Is  not  necessary  to  the  skillful  con- 
struction of  its  road  to  change  its  course. 
Adams  v.  Railroad  Co.,  supra.  But  it  is 
equally  well  settled  that  generally  the  lawful 
authority  to  divert  surface  water  accumulat- 
ing at  a  proper  embankment,  the  building 
of  which  was  necessarily  within  the  con- 
templation of  those  who  assessed  or  agreed 
upon  the  cost  of  the  right  of  way,  and  to 
carry  It,  In  side  ditches  constructed  on  the 
right  of  way,  to  its  natural  outlet,  or  to  some 
natural  "outlet  adequate  to  receive  it,"  is  in- 
cluded in  the  estimate  of  such  cost  Staton 
V.  Railroad  Co.,  supra;  Gould,  Waters,  su- 
pra. We  are  not  prepared  to  hold,  upon  any 
view  of  this  testimony,  that  the  channel  of 


Bamfield  branch  was  a  depression  of  sndi 
a  character  that  though  It  discharged  only 
surface  water,  it  nevertheless  came  witliin 
the  reason  which  induced  the  courts  to  hold 
it  an  actionable  injury  to  close  a  ravine,  and 
pond  back  on  the  abutting  owners  of  land, 
or  carry  to  a  suitable  outlet  by  side  ditches, 
the  water  that  usually  escapes  through  It, 
though  some  of  the  courts  of  this  country, 
with  the  approval  of  respectable  text  writ- 
ers, have  held  that  deep  depressions  in  a 
hilly  region,  through  which  the  water  from 
large  areas  is  discharged,  sometimes  fall 
within  the  reason  of  the  rule,  and  that  in 
such  cases  the  duty,  when  railroads  cross 
them,  is  the  same  as  if  the  crossing  were 
over  a  branch  flowing  from  a  perennial 
spring.  Gould,  Waters,  i  273.  But,  after 
the  Judge  had  told  them  that  in  no  view  of 
the  testimony  did  the  Bamfield  branch  fall 
within  the  abstract  definition  of  a  "water 
course"  previously  given,  he  further  Instruct- 
ed them  that  it  was  the  duty  of  the  com- 
pany to  have  put  in  the  culvert,  unless  the 
cost  would  have  proved  unreasonable,  or  Its 
construction  would  have  made  the  road  un- 
safe. Some  of  the  witnesses  had  testified 
without  objection  that  the  branch  was  a  nat- 
ural water  course.  Others  had  stated  facts 
which,  if  believed,  would  lead  to  the  infer- 
ence that  it  was  not  Though  it  may  not 
have  been  material.  In  discussing  the  ques- 
tion to  which  the  court  had  previously  ad- 
verted, to  adapt  the  instruction  as  to  the 
nature  of  natural  water  courses  to  the  evi- 
dence, it  was  manifestly  erroneous,  in  view 
of  the  conflicting  testimony  on  which  the  de- 
fendant's liability  depended,  to  express  the 
opinion  that  the  branch  was  not  a  natural 
water  course.  Code,  $  413,  and  cases  cited 
on  page  3S9  of  Clark's  Code.  This  error 
was  covered  by  the  exception  to  the  instruc- 
tion asked,  and  to  that  given  In  lieu.  But 
we  see  nothing  In  the  testimony  to  take  this 
case  out  of  the  general  rale  which  permit- 
ted the  defendant  to  divert  the  surface  water 
collected  above  an  embankment  constructed 
skillfully,  and  in  the  exercise  of  authority 
acquired  as  an  incident  to  the  right  of  way, 
along  its  ditches,  to  its  natural  outlet,  at  a 
dlfTerent  place  from  its  previous  entrance 
through  a  depression,  but  at  a  point  where 
it  was  amply  sufficient  to  receive  such  water. 
In  giving  the  instruction  that  it  was  the 
duty  of  the  defendant  to  build  a  culvert  over 
what  was  known  as  "Barnfield  Branch,"  as 
well  as  In  expressing  the  opinion,  where  the 
evidence  was  conflicting  upon  the  question, 
that  It  was  not  a  natural  stream,  there  was 
error,  for  which  a  new  trial  must  be  grant- 
ed. It  would  seem  also  that  in  response  to 
the  prayers,  more  specific  instructions,  adapt- 
ed to  the  testimony,  should  have  been  given 
as  to  the  character  of  the  branch.  We  have 
discussed  the  main  questions,  as  to  which 
we  approve  of  the  rulings  of  the  court  be- 
cause it  may  be  important  to  do  so  In  order 
to  aid  the  court  in  the  next  trlaL     New  trial 
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WATERS  T.  GREBNLEAF  JOHNSON 

LUMBER  CX). 

<8Dpreme  Court  of  North  Carolina.     Dec.  11, 

1894.) 

iHDSPBirDIKT  COIIT1U.3TOR — WHAT  C0K8TITCTES — 

CoNBTRncTioa  or  Ldkber  Road  —  Nboliobkcx 
— Ikjubt  to  Land— IftAi.iciou8  Trespass— Right 
•V  Wat  AaRBBifBXT— Intbbpsbtation. 

1.  Where  one  was  engaged  in  the  conatrnc- 
don  of  a  railroad  for  a  lumber  company  under 
contract,  and  it  does  not  appear  how  he  was 
paid,  or  whether  it  derolved  on  him  exclusively 
to  furnish  material  for  the  work,  and  pay  the 
hands  in  ita  accomplishment,  or  whether  the 
compan7  exercised  control  orer  it,  the  fact  tha\ 
it  anperTised  the  cutting  of  timber  by  him  on 
the  land  through  which  the  road  was  to  pass 
renders  him  its  servant  in  law. 

2.  In  a  contract  of  sale  of  standing  tim- 
ber to  a  person,  "with  the  right  for  his  train, 
tramroad,  wagons,  and  employes  to  enter  on 
said  land  and  remove  said  timber,"  the  word 
"train"  must  be  deemed  to  refer  to  a  railroad 
train. 

3.  The  contract  right  to  enter  on  land  to  re- 
move certain  timber  by  a  railroad  necessarily 
implies  the  right  to  build  the  railroad  on  the 
land,  and  to  cot  and  remove  such  timber  as  is 
reasonably  necessary  in  clearing  a  right  of 
way. 

4.  Whether  a  way  21  feet  wide  is  neces- 
sary to  the  construction  of  a  road  on  which  to 
operate  lumber  trains  is  a  question  for  the 
jury,  under  proper  instructions. 

6.  The  grant  of  a  right  to  construct  a  rail- 
way through  timber  land  does  not  anthorize 
the  cutting  of  cross-ties  elsewhere  than  on  the 
right  of  way. 

6.  In  the  construction  of  roads  for  the 
transportation  of  timber  purchased  from  plain- 
tiff by  defendant,  it  is  negligence  for  the  lat- 
ter to  fill  in  drain  ditches  maintained  tqr  plain- 
tiff, instead  of  bridging  over  them. 

7.  In  an  action  to  recover  dama^  result- 
ing from  negligence  in  the  construction  of  de- 
fendant's railroad,  in  obstructing  ditches  and 
destroying  fences,  the  measure  of  damages  is 
the  cost  of  removing  those  obstructions  and  re- 
placing the  fences. 

8.  Evidence  that  the  contractor  engaged  to 
construct  defendant's  railway,  and  its  agent  to 
locate  the  rigttt  of  way  through  timber  land  be- 
longing to  plaintiff,  while  engaged  in  its  loca- 
tion, made  inquiries  as  to  plaintifTs  means, 
and  ability  to  nght  a  lawsuit,  and  that,  during 
the  construction  of  the  road,  plaintiff  forbade 
such  contractor  to  cut  certain  timber,  and  was 
told  by  him  that  he  was  working  for  defendant, 
that  it  had  a  charter,  and  that  he  must  have 
cross-ties,  and  that  plaintiff  ought  to  see  de- 
fendant as  to  cutting  the  timber,  does  not  show 
such  malice  or  wantonness  in  the  construction 
of  its  road  by  defendant  as  to  make  it  liable 
to  iriaintifl  in  punitive  damages. 

9.  In  an  action  for  malicious  trespass,  the 
question  whether  there  is  sufBcient  evidence  to 
entitle  plaintiff  to  pnnitive  damages  is  one  for 
the  court,  and  not  the  Jury. 

Appeal  from  superior  court,  Martin  county; 
Bynnm,  Judge. 

Action  by  D.  T.  Waters  against  the  Green- 
leaf  Johnson  Lumber  Company  to  recover 
damages  for  breach  of  a  contract  of  sale  of 
timber,  and  for  defendant's  negligence  and 
malicious  trespass  in  the  constmction  of  its 
railroad  under  a  right  of  way  granted  in  such 
contract.  Defendant's  relation  to  the  contract 
in  question  was  that  of  assignee  of  one  Dennis 
Simmons,  an  original  party  thereto  with  plain- 
tiff. There  was  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 


Moore  &  Stubbs,  fw  appelant  W.  B.  Hod- 
man, for  appellee. 

AVERT,  J.  Whaterer  authority  may  liaTe 
Iieen  given  the  defendant  by  the  legislature, 
in  its  charter,  it  was  not  acting  or  purporting 
to  act  under  the  right  of  condemnation  for 
public  purposes,  but  by  virtue  of  a  contract 
between  the  plaintiff  and  Dennis  Simmons, 
the  benefit  of  which  liad  I>een  assigned  by 
Simmons  to  the  defendant,  in  which  the 
plaintiff  iiad  sold  and  conveyed  all  of  the 
"pine  and  poplar  tlmbv  on  said  land,  which 
would  mea8iu%  12  Inches  in  diameter  16  feet 
ftom  the  ground,  with  the  right  for  tils 
train,  tramroad,  wagons,  and  employes  to  en- 
ter on  said  land  and  remove  said  timber." 
No  copy  of  the  contract  was  sent  up,  and  we 
must  therefore  construe  the  foregoing  portion 
of  it,  emliodled  in  the  statement  of  the  case  on 
appeal,  and  purporting  to  I>e  its  only  material 
provision. 

Claiming  authority  to  do  so  under  this  eon- 
tract,  the  defendant  company  entered  into  ao 
agreement  with  one  Park»,  whereby  Parker 
was  to  construct  a  railroad,  "cat  the  timber 
on  the  land  through  which  said  road.  If  ex- 
tended for  ten  miles,  would  run,  and  deliver 
the  said  timber  to  said  company  at  the  rail- 
road." During  the  months  of  November  and 
December,  1891,  and  January  and  February, 
1892,  Parker  accordingly  built  a  railroad  over 
plaintiff's  said  land  for  a  distance  of  1,962 
yards,  and  cleared  and  occupied  a  roadbed 
21  feet  wide  along  the  whole  line,  wlilch  pass- 
ed through  uninclosed  woodland,  except  at 
one  point,  where  the  fence  or  Inclosed  wood- 
land was  set  back  by  defendant  to  clear  the 
way  for  the  track.  The  otiier  material  testi- 
mony sent  op  as  a  part  of  the  statement  is 
as  follows:  "It  was  In  evidence  that  the  tim- 
ber on  plaintiff's  land  was  cut  by  Rol>erson  un- 
der contract  with  Park»,  and  was  paid  for  at 
so  much  per  thousand  feet,  Boberson  employ- 
ing and  paying  his  hands.  There  was  evi- 
dence tending  to  show  that  Parker  was  in- 
structed by  defendant  company  to  cut  the 
timber  as  they  had  bought  It,  and  that  they 
had  Informed  him  what  they  had  bougiit; 
that  plaintiff  had  rented  the  cleared  land  on 
said  tract  to  a  tenant,  and  made  advances  to 
the  tenant  to  enable  him  to  cultivate  the  land, 
wliich  were,  according  to  said  rental  contract, 
to  be  paid  out  of  the  crop  raised  thereon; 
that  at  the  time  of  building  the  road  there 
had  been  enough  cotton  gathered  on  the  land 
to  pay  the  rent,  but  not  enough  to  pay  rent 
and  advances;  but  there  was  enough  In  the 
field,  together  with  what  had  been  gathered, 
to  pay  both  rent  and  advances." 

The  first  contention  of  the  defendant  com- 
pany was  that  Parker  was  an  independent 
contractor,  and  that  the  corporation  could  not 
be  made  to  respond  in  damages  for  any  unlaw- 
ful act  of  his,  committed  in  carrying  out  his 
contract.  A  person  may  become  a  trespasser 
by  doing,  himself,  a  lawful  act  in  an  unlawful 
manner,  to  the  injury  of  another,  because  the 


Digitized  by 


Google 


X.  C.) 


WATERS  «.  0KEEKLEA7  JOHNSOK  LUMBER  CO. 


719 


restriction  upon  bla  right  to  exercise  domin- 
ion over  his  own  property  is  that  he  is  not  al- 
lowed to  so  use  it  as  to  Injure  another.    Where 
lie  employs  another  to  do  what  Is  nnlawfol, 
or  to  act  or  work  for  or  serve  him  in  the 
performance  of  a  lawful  act  In  an  unlawful 
manner.  In  either  case  such  employer  is  liable 
for  resulting  Injury  to  third  persons,  whether 
snch  employes  or  servants  "are  paid  by  the 
job,  or  by  the  year  or  the  day,"  and  whether 
the  master  "be  present,  or  absent"    Wiswall 
T.  Brlnson,  10  Ired.  564.     Where  the  relation 
of  servant  or  agent  is  once  shown  to  exist,  the 
master  or  principal  becomes.  Ipso  facto,  liable 
for  any  trespass  committed  in  the  course  of 
his  employment  or  the  scope  of  his  agency  by 
the  person  acting  for  him,  to  the  same  extent 
that  he  would  have  been  answerable,  had  the 
wrong  been  done  by  him  In  his  own  proper 
person.     Does  the  testimony,  In  any  phase  of 
it,  tend  to  show  that  Parker,  who  committed 
the  trespass,  was  not  the  servant  or  agent  of 
the  defendant  company,  but  an  independent 
contractor?    If  so,  it  was  error  to  Instruct  the 
jury  that,  if  they  believed  the  evidence,  he 
was  the  agent  of  the  company.     Had  the  en- 
try upon  the  land  been  made  In  the  exercise 
of  the  right  of  eminent  domain,  the  company 
would  have  been  answerable,  not  only  for  the 
unlawful  acts  of  its  servants,  done  in  the 
course  of  their  employment  or  by  Its  consent, 
but  for  Injuries  done  by  such   contractor, 
when  exercising  for  the  company  some  chap 
tered  privilege  or  power  with  its  assent,  since, 
when  so  acting,  the  contractor  would  be  deem- 
ed a  servant,  as  between  himself  and  his  em- 
ployer, upon  the  principle  that  a  corporation 
which  owes  a  duty  to  the  public  cannot  rid 
Itself  of  responsibility  by  delegating  it  to  an- 
other.    West  ▼.  Railroad  Co.,  63  lU.  546;  14 
Am.  tc  Bug.  Enc.  Law,  p.  840,  and  note  2; 
Wood,  Mast  &  Serv.  i  316.     In  such  cases, 
however,  the  corporation  Is  not  held  liable, 
where  the  contractor  commits  a  trespass  upon 
oncondemned  land,  tmless  It  authorizes  or  as- 
sents to  the  imlawfnl  act    Wattemeyer  t. 
Ralhx>adCow  (Iowa)  33  N.  W.  140.    ThellabiU- 
ty  of  the  superior,  as  master,  depends  upon 
his  right  to  control  the  conduct  of  the  person 
with  whom  he  contracts.  In  the  prosecution  of 
the  work.     14  Am.  ft  Eng.  Enc.  Law,  830; 
Railroad  Co.  y.  Banning,  15  WalL  649;  Rail- 
road Co.  T.  Reese,  61  Miss.  581.     It  does  not 
appear  how  Parker  was  paid  for  the  construc- 
tion of  the  road,— whether  he  was  the  mere 
Instrument  of  the  comi>any,'  which  directed 
the  work,  f  ivnlshed  the  material  necessary  to 
prosecute  It  and  paid  the  hands,  or  whether 
it  devolved  on  him  exclusively,  under  his  con- 
tract to  attend   to  all  of  these   matters,— 
tbough  It  would  seem  that  the  burden  was  up- 
on the  company,  for  whom  the  work  was  done, 
to  show  that  It  exercised  no  control,  and  was 
not  Interested,  except  In  results.     But  the  fact 
that  the  corporation  supervised  the  cutting  of 
the  timber,  and  Issued  orders  that  Parker  was 
bound  to  obey,  shows  afflrmatively,  of  itself, 
a  state  of  subjection  on  bis  part  that  made 


him,  in  law,  its  sorant  14  Am.  ft  Eng.  Enc. 
Law,  mpra;  Wood,  Mast  ft  Sery.  p.  003,  f 
812. 

Conceding,  then,  that  Parker  was  the  serr- 
ant  of  the  company.  It  remains  for  us  to  de- 
termine whether  he  was  shown  to  have  sub- 
jected Ills  superior  to  liability  for  any  tres- 
pass committed  while  acting  In  that  capacity, 
and.  If  so,  by  what  rule  the  measure  of  dam- 
age Is  to  be  ascertained.  The  contract,  as 
set  forth  In  the  statement  of  the  case,  gives 
to  Dennis  Simmons  the  same  right  for  "his 
train,"  his  tramroad,  and  his  wagons,  and 
employes  to  enter.  We  think  that  the  word 
"trains,"  as  distinguished  from  wagons  to 
be  drawn  on  the  ways  that  were  to  be  con- 
structed, must  be  interpreted  as  referring  to 
railroad  trains,  which  Simmons  had  under 
the  contract  and  the  defendant  has  as  his 
assignee,  the  right  to  take  with  him  on  the 
land  for  the  purpose  of  removing  the  timber 
conveyed.  The  right  to  enter  with  such 
trains  Involved  the  authority  to  construct  a 
railway,  upon  which  alone  a  train  of  oars 
could  enter,  as  necessarily  as  the  right  to 
take  wagons  on  the  land  for  the  same  pur- 
pose carried  with  It  the  Implied  agreement 
to  permit  the  clearing  out  of  such  roads  as 
would  enable  Simmons  to  make  reasonable 
use  of  them  in  hauling.  In  so  Interpreting 
the  language  of  the  contract  between  plain- 
tiff and  Slmmonet  we  have  not  overlooked 
the  fact  that  the  Judge  makes  no  allusion.  In 
charging  the  Jury,  to  any  contention  that  the 
word  was  used  In  the  sense  of  "railway 
trains."  It  may  be  that  there  was  something 
in  the  context  of  the  agreement  which  showed 
that  the  word  was  used  In  some  peculiar 
sense,  or  that  there  was  proof  of  some  cus- 
tom among  lumber  .dealers  to  give  to  It  a 
particular  meaning,  or  counsel  below  may 
have  agreed  upon  the  proper  Interpretation. 
In  the  absence  of  such  explanation,  we  must 
foUow  the  rule  (1  Greenl.  £v.  S{  278,  29.5) 
which  requires  that  we  shall  give  the  word 
its  ordinary  and  popular  meaning.  Resort- 
ing to  the  lexicons  for  light  we  find  (Web- 
ster's and  Century  Dictionaries)  that  there  is 
no  popular  or  ordinary  definition,  but  that 
of  a  "railway  train,"  that  we  can  adopt  It 
Is  clear  that  there  would  be  no  reason  for 
providing  especially  for  the  right  of  Ingress 
with  a  strlog  of  loose  and  unattached  ani- 
mals,—the  only  other  meaning  that  would  b« 
In  the  least  consonant  with  the  context.  It 
may  be  that  when  the  case  Is  again  tried 
the  court  will  have  the  benefit  of  some  com- 
petent testimony,  either  In  the  context  or  de- 
hors the  Instrument  that  will  justify  a  dif- 
ferent Interpretation.  But  In  the  light  of  the 
meager  statement  before  us,  we  must  hold 
that  the  court  erred  In  Instructing  the  Jury 
that  the  plaintiff  was  entitled  to  compensa- 
tory damages  for  the  Injury  done  to  the  land 
in  cutting  and  removing  so  much  timber  as 
It  was  reasonably  necessary  to  remove  in  or- 
der to  construct  a  way  for  the  passage  of 
lumber  tralna    Whether  a  way  21  feet  wide 
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WM  necessary  for  the  purpose  was  a  ques- 
tion for  the  Jvrj,  onder  proper  Instructions. 

Construing  the  contract  as  we  do,  we  con> 
dude  that,  with  the  right  to  build  a  road 
sufficient  for  the  passage  of  trains,  the  plain- 
tiff, by  necessary  Implication,  agreed  to  sur- 
render his  claim  to  such  damage  to  his  land 
as  might  be  incident  to  the  skillful  construc- 
tion of  what  be  had  empowered  Simmons  to 
build.  The  same  implication  must  grow  out 
of  a  grant  of  the  right  to  construct  a  private 
railway  as  is  held  to  arise  in  case  of  a  grant 
or  condemnation  tor  the  use  of  a  common 
carrier.  Fleming  t.  Railroad  Ck>.  (decided  at 
this  term)  20  S.  E.  714;  Adams  t.  Railroad 
Co.,  110  N.  C.  825,  14  S.  E.  857. 

Upon  the  same  principle,  the  right  to  enter 
with  trains  carried  with  it  Immunity  for 
■uch  injury  to  the  drainage  to  the  land  as 
was  necessarily  incident  to  its  skillful  con- 
struction. But,  granting  that  the  defendant 
had  the  right  to  construct  a  railway,  It  was 
not  authorized,  either  by  the  express  terms 
of  the  contract;  or  by  reason'  of  any  implica- 
tion arising  out  of  it,  to  cut  cross-ties  off  the 
right  of  way,  or  to  destroy  fences  In  getting 
them.  It  was  negligence  in  the  defendant  to 
fill  up  plaintiff's  ditches,  instead  of  building 
bridges  over  them,  in  constructing  the  wag- 
on roads  necessary  to  remove  the  timber. 
The  plaintiff  was  entitled  to  compensation 
for  any  reduction  io  the  value  of  the  land, 
either  by  cutting  timber  below  the  atlpalated 
size  for  sawing,  or  cross-ties  outside  of  a 
reasonable  right  of  way  for  trains,  tram- 
ways, and  wagonwaya  He  could  recover, 
for  unlawful  obstruction  of  the  ditches,  tho 
cost  of  removing  the  obstruction;  and,  for 
destroying  fences,  the  cost  of  replacing  them. 

Exemplary  damages  are  not  recoverable  In 
every  action  of  tort,  but  only  in  those  where 
a  bad  motive  is  shown,— Hansley  t.  Railroad 
Oo.  (decided  at  this  term)  20  S.  E.  528,— and 
not  for  every  trespass  on  land  of  whicb  a 
defendant  is  guilty,  but  only  where  It  Is  com- 
mitted through  malice,  or  accompanied  by 
threats,  oppression,  or  rudeness  to  tiie  owner 
or  occupant,—!  Suth.  Dam.  J  392;  1  Sedg. 
Dam.  i  362;  Wood's  Mayne,  Dam.  {  579; 
Merest  v.  Harvey,  5  Taunt  442.  By  refer- 
ence to  the  authorities.  It  will  appear  that 
ptmitlve  damages  have  not  been  allowed 
where  the  testimony  tended  to  show  good 
faith,  and  only  a  mistake  as  to  authority 
(Beveridge  v.  Welch,  7  Wis.  405),  or  even 
where  the  trespasser  had  good  reason  to  be- 
lieve be  was  in  the  wrong  (In  man  v.  Ball, 
65  Iowa,  543,  22  N.  W.  6G6).  In  the  case  of 
Merest  t.  Harvey,  supra,  which  Is  cited  by 
plaintiff's  counsel,  there  was  evidence  of 
threats  and  rudeness.  If  not  violence,  and  in 
that  It  is  distinguishable  from  the  case  at 
bar.  Where  the  trespasser's  conduct  is 
shown  to  be  prompted  by  malice,  or  amounts 
to  rudeness  or  Insult,  exemplary  damages  are 
always  recoverable;  and  such,  in  substance, 
we  understand  to  be  the  rule  laid  down  In 
the  cases  cited  by  plaintlfTs  counsel  from  our 


own  Reports.  Wylle  ▼.  Sinltliennan,  8  Ired. 
236;  Duncan  T.  Stallcap,  1  Dev.  ft  B.  440. 
The  testimony  relied  upon  as  tending  to  show 
malice,  wantonness,  or  rudeness  is:  (1)  That 
while  Parker,  tl>e  contractor,  and  Mobley, 
who  was  the  agent  of  the  defendant,  were 
engaged  in  locating  the  right  of  way,  Par- 
ker called  the  tenant  of  plaintiff  to  him,  and 
said:  "What  kind  of  a  man  is  Waters?  Ii 
he  a  man  of  means,  and  could  he  fight  a 
lawsuit?"  Whereupon  Mobley,  defendants* 
agent,  said,  "He  is  only  a  halfway  man." 
(2)  That  plaintiff,  while  Parker  was  building 
the  railroad,  forbade  him  from  persisting  in 
the  work,  and  from  cutting  any  trees  under 
the  size  mentioned  in  the  Simmons  deed, 
whereupon  Parker  replied  that  he  was  work- 
ing under  the  Greenleaf  Johnson  Iiumber 
Company;  ttiat  they  had  a  charter  for  the 
road,  and  he  (Parker)  must  have  cross-ties  to 
build  it,  and  for  Waters  to  go  to  Norfolk  and 
see  Johnson.  The  natural  Inference  from  the 
conversation  between  Waters  and  Parker 
was  that  the  latter,  in  good  faith,  believed 
that  he  was  constructing  the  road  on  a  con- 
demned right  of  way,  and  had  tlie  right  to 
appropriate  the  neoesaary  cross-ties,  the  ques- 
tion of  damage  being  one  to  be  adjusted  be- 
tween the  officers  of  defendant  company  and 
Waters.  The  language  is  neither  rude  nor 
Indicative  of  malice.  The  language  used  by 
Parker  to  the  tenant  of  Waters  is,  at  most, 
equivocal,  not  necessarily  evidence  of  malice, 
wantonness,  or  insult,  the  burden  being  upon 
one  demanding  punitive  damages  to  bring 
the  case  within  the  rule  by  showing  the  bad 
motive.  It  is  questionable  whether  such  lan- 
guage, used  by  a  servant,  could  be  Imputed 
to  the  master.  If  it  did  in  reality  tend  to  show 
malice  on  the  part  of  the  servant  Indeed, 
a  similar  declaration  of  a  servant,  where  the 
trespass  consisted  in  removing  certain  poles, 
that  "he  would  obey  the  orders  [to  remove 
the  poles]  if  it  broke  the  owners,"  was  not 
evidence  of  bad  motive  on  the  part  of  the  em- 
Idoyer.  International  ft  G.  N.  R.  Co.  ▼. 
Telephone  &  Tel.  Co.,  69  Tex.  281,  6  S.  W. 
617.  The  question  whether  there  was  suffi- 
cient evidence  to  entitle  the  plaintiff  to  re- 
cover punitive  damages  was  One  for  the 
court,  not  for  the  jury. 

For  the  reasons  given,  we  think  tliat  there 
was  not  such  evidence  as  warrsmted  the  as- 
sessment of  more  than  compensatory  dam- 
ages, and  the  court  therefore  erred  in  leaving 
it  to  the  jury.  If  they  saw  fit  to  allow  vin- 
dictive damages;  and  for  this  and  other  er- 
roneous ruUni;s  mentioned  we  must  grant  a 
new  trlaL 


(U£  N.  C.  SOS) 

STATE  V.  SCRUGGS  et  al. 

(Sapreme  Court  of  North  Carolina     Dec.  27, 

1894.) 

TstAL  roa  Mubdicb- Illness  o*  Joroh. 

On  a  trial  for  murder,  it  la  the  dnty  of 

the  court,  when  one  of  the  jurors  is  unable  from 

illness  to  continue  with  the  ctJ^  to  direct  a 

mistrial,  and  hold  the  priaonec 
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Appeal   from  Bnperior  eonrt,   Bntberford 

county;  Boy  kin.  Judge. 

Prosecution  of  Bird  Scruggs  and  others  for 
murder.  From  an  order  oTerrullng  defend- 
ants' motion  for  ttaelr  discbarge,  tbey  ap> 
peal.     Dismissed. 

A  special  venire  was  returned  by  order 
of  the  court,  and  a  Jury  selected  and  Im- 
paneled. The  state's  witnesses  had  been 
Rvrom,  and  one  of  them  had  begun  to  testify. 
He  was  Interrupted  by  one  of  the  Jurors, 
who  stated  that  he  was  sick,  and  unable  to 
continue  to  serve  as  a  juror.  He  was  ex- 
amined at  length  by  the  court  touching  his 
physical  ccMidltion.  He  declared  that  he  had 
been  attacked  by  sickness;  that  he  could  not 
sit  on  the  case  as  a  Juror  by  reason  of  bis  Ill- 
ness; and  that  It  was  necessary  that  he  be 
excused.  The  court  therefore  found  as  a 
fact  that  the  Juror  was  unable,  by  reason  of 
his  sickness,  to  continue  to  serve  as  a  Juror 
In  the  case.  The  prisoners'  counsel  ofTered 
to  proceed  with  11  Jurors.  The  solicitor  for 
the  state  refused  to  so  proceed.  The  pris- 
oners' counsel  then  proposed  to  select  an- 
other Juror  from  the  special  venire,  which 
had  not  been  exhausted.  The  solicitor  de- 
clined the  proposition,  the  said  venire  having 
been  discharged,  and  their  names  having  be- 
come confused  and  commingled  with  those 
already  passed  on.  Then  the  prisoners'  coun- 
sel offered  that  the  sheriff  should  call  from 
the  bystanders,  and  a  Juror  be  selected  from 
them;  but  the  state  did  not  accept  the  sug- 
gestion. Thereupon  the  court  excused  the 
sick  Juror,  and  ordered  a  mistrial  and  new 
trial.  The  prisoners  moved  for  their  dis- 
charge. The  court  refused  to  discharge 
them.     Prisoners  excepted  and  aiq;>ealed. 

Justice  &  Justice,  for  appellants.  The  At- 
torney General,  for  the  State. 

MacRAE,  J.  No  appeal  lies  in  a  criminal 
action  until  after  the  rendition  of  final  Judg- 
ment in  the  cause.  State  v.  Twiggs,  90  N. 
C.  685.  If  the  case  were  properly  before 
ns,  as  on  an  application  tor  a  certiorari,  we 
should  find  no  ground  fo«r  granting  the  writ; 
for  it  has  long  been  settled  that  in  a  trial 
for  a  capital  felony,  for  sufficient  cause,  the 
Judge  may  discharge  the  Jury,  and  hold  the 
prisoner  for  another  trial,  in  which  case  it 
is  his  duty  to  find  the  facts,  and  set  them  ont 
In  the  record,  so  that  his  conclusion  as  to  the 
matter  of  law  arising  from  the  facta  may  be 
roviewed  by  this  court  State  v.  Jefferson, 
66  N.  C.  309.  All  this  his  honor  did,  and  it 
will  serve  no  good  purpose  for  us  to  do  more 
than  to  say  that,  upon  the  facts  found,  it 
was  the  duty  of  his  honor  to  direct  a  mis- 
trial, and  hold  the  prisoner.  The  Jury  pro- 
vided by  law  for  the  trial  of  indictments  is 
oompofied  of  12  men;  s  less  number  is  not  a 
Jury;  and  a  trial  by  jury  in  a  criminal  ac- 
tion cannot  be  waived  by  the  accused.  State 
V.  Stewart,  89  N.  C.  583.  WhUe  it  might 
bave  been  permissible  to  call  another  Juror 
In  place  of  the  one  who  was  sick,  and  begin 

T.20s.E.no.l8 — 46 


the  trial  anew,  it  was  a  matter  in  the  control 
of  the  presiding  judge,  who,  we  doubt  not, 
for  good  reasons,  pursued  the  regular  course. 
Appeal  dismissed. 


(UB  N.  C.  K2> 

BRENDLB  v.  REESE  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  27, 

1804.) 

APPBALABLE  OrDBR. 

Appeal  will  not  lie  from  an  order  deny- 
ing leave  to  amend  defendants'  answer. 

Action  by  John  M.  Brendle  against  A.  J. 
Reese  and  others.  From  an  order  refusing  de- 
fendants leave  to  amend,  they  appeal.  Dis- 
missed. 

G.  S.  Fergus<m  and  J.  B.  Batchelor.  for  ap- 
pellants. 

CLARE,  X  The  appellants  moved  to  re- 
mand the  cause  because  there  is  no  case  on  ap- 
peal, and  the  Judge  (Graves)  died  before  set- 
tling the  same.  This  would  be  true  if  it  was 
an  appeal  in  which  a  case  settled  is  essential, 
and  the  appellants  have  not  been  guilty  of 
laches.  State  v.  Parks,  107  N.  O.  821,  12  S. 
E.  572.  But  the  present  case  is  an  appeal 
from  a  refusal  of  leave  to  amend  the  answer. 
No  case  on  appeal  was  necessary,  as  there 
were  no  facta  dehors  the  record  to  be  set  out 
Furthermore,  no  appeal  lay  at  this  stage,  as  H 
was  an  interlocutory  order;  nor,  indeed,  at  all, 
as  the  granting  or  refusal  of  the  amendment 
was  a  matter  of  discretion.  Henry  v.  Can- 
non, 86  N.  C.  24,  and  numerous  other  cases  cit- 
ed in  Clark's  Code  (2d  Ed.)  pp.  664.  S66.  Ap- 
peal dismimed. 

(116  N.  C.  769) 

STATB  V.  McINTIRa 

(Snpieme  Court  of    North  Carolina.     Dee.  27, 

1894.) 

IiIBVL — PfTBLICATIOH. 

Giving  a  letter. containing  matter  defam- 
atory of  another  to  a  deik  to  copy,  which  he 
does,  is  a  publication. 

Appeal  from  criminal  court,  Bnnoombe 
county;  Jones,  Judge. 

P.  C.  Mclntlre  was  convicted  of  criminal 
libel,  and  appeals.    Affirmed. 

H.  C.  Carter,  for  appellant  .  The  Attorney 
General,  (or  the  State. 

SHEPHERD,  0.  J.  The  only  question  be- 
fore this  court  is  whether  there  was  any  evi- 
dence of  the  pnbUcatlon  of  the  libelous  let- 
ter in  this  state.  Richard  Enebler  testified, 
on  behalf  of  the  state,  as  follows:  "The  de- 
fendant told  me  to  mail  the  letter.  I  ad- 
dressed it  to  the  Armoor  Packing  Company, 
Kansas  City,  Mo.,  and  mailed  it  here  at  the 
post  office.  I  read  the  letter  over  to  him 
after  I  wrote  it,  for  him  to  see  if  it  was  all 
right  I  copied  it  from  a  letter  he  had  writ- 
ten. *  •  *  I  sealed  it,  and  put  it  tat  the 
poet  aSBtSM."  '  It  appears  that  the  lett^  eea<d>- 
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cd  tbe  companr  to  which  It  was  addresaed. 
and  was  afterwards  brought  to  AshevUle, 
and  read  there  by  Beveral  persons,  "niese 
last-menti<Mied  facts,  however,  do  not  seem 
to  be  necessary  to  be  considered,  as  It  is  set- 
tled by  reason,  as  well  as  authority,  that, 
according  to  EInebler's  testimony,  the  letter 
was  published  in  this  state.  "Publication  in 
the  law  of  libel  is  the  communication  of  tbe 
defamatory  matter  to  some  third  pers<m  or 
persons."  Odger,  L.  &  Sland.  150.  In  this 
case  the  contents  of  the  letter  were  com- 
municated to  Knebler,  a  third  person,  and 
that  this  was  a  sufficient  publication  is  appar- 
ent from  the  authorities.  Id.  151;  Newell, 
Defam.  229.  In  Delacroix  t.  Thevenot,  2 
Starkie,  63,  the  defendant  knew  that  the 
plaintifTs  letters  wo'e  always  opened  by  his 
clerk  in  the  morning,  and  yet  sent  a  libelous 
letter,  addressed  to  the  plaintiff,  which  was 
opened  by  the  plaintiff's  clerk,  and  lawfully 
read  in  the  usual  course  of  business.  It  was 
held  a  publication  by  the  defendant  to  tbe 
plaintiff's  dork.  In  Snyder  r.  Andrews,  6 
Barb.  43,  the  defoidant  wrote  a  letter  to  the 
plaintiff  himself,  but  read  it  to  a  friend  be- 
fore posting  it.  It  was  held  a  publication. 
See,  also,  McCoombs  t.  TutUe,  5  Blackf.  431. 
In  Kiene  v.  Buff,  1  Iowa,  482,  the  defendant, 
before  posting  the  letter  to  the  plaintiff,  had' 
it  copied.  It  was  held  a  publication  by  the 
defendant  to  his  own  clerk  who  copied  it 
We  think  these  authorities  are  declsire  of 
the  case.    Affirmed. 


(IIB  N.  c.  7TB) 

STATB  T.  ADAMS  et  aL 

(Sapreme  Court  of  North  Carolina.    Dec.  27, 
1884.) 

Labcskt— What  Corstitdths — Khowledos  axd 
Coksbut  o*  Ownib  or  Propebtt. 

1.  One  who  forms  the  intent  to  steal,  and 
carries  oat  sncfa  design,  is  guilty,  though  the 
owner  is  adTised  of  the  intended  larceny,  ap- 
points agents  to  watch  such  person,  and  allows 
him  to  commit  It,  with  a  view  of  having  him 
pnnished. 

2.  Where  the  agent  of  the  owner  of  cer- 
tain property  telU  a  servant  to  peranade  a  per- 
son to  steal  sDch  property,  and  he  does  so,  and 
the  property  is  taken  by  such  person,  the  lat- 
ter is  not  guilty  of  larceny,  though  he  previous- 
ly formed  the  intent  to  steal  it. 

3.  Larceny  cannot  be  committed  when  the 
owner,  throngh  his  agent,  consents  to  the  tak- 
ing and  sspoitation,  though  the  consent  is  giv- 
en for  the  purpose  of  apprehending  the  fdon. 

4.  Larceny  cannot  be  committed  unless  the 
thing  be  taken  against  the  will  of  the  owner. 

Appeal  from  criminal  oonrt,  Mecklenburg 
county;   Meares,  Judge. 

William  Adams  and  Sue  Adams  were  con- 
victed of  larceny,  and  appeaL    Beveraed. 

Olaricaon  &  Dnls  and  Maxwell  &  Keerans, 
tor  appellanta.  Th»  Attorney  General,  for 
the  State. 

CliABK,  J.  TlM  ooort  owrectly  told  the 
ivrf  that  "If  there  was  the  gnilty  Intent  pre- 
rioosly  farmed  by  the  defleodant  to  steal  cer- 


tain property,  and  he  carried  out  sacb  design 
previously  formed,  he  is  guilty,  notwith- 
standing the  owner  of  the  property  was  ad- 
vised of  the  Intended  larceny,  appointed 
agents  to  watch  him,  and  could  have  pre- 
vented the  theft,  but  did  not  do  so,  and  al- 
lowed him  to  commit  the  theft  with  a  view 
of  having  him  subsequently  pnnlsbed."  It 
was  error,  however,  further  to  tell  them  that 
if  there  was  the  previous  intent  to  steal  the 
defendant  would  be  guilty,  notwithstanding 
the  owner's  agent  had  told  a  servant  to  go 
to  the  defendant's  house,  and  persuade  him 
to  come  and  steal  the  sack.  Dodd  v.  Hamil- 
ton, 4  N.  0. 471;  State  v.  Bama,  4  N.  G.  483. 

It  was  also  error  to  refuse  the  fifth  prayer 
for  instruction,  "that  larceny  cannot  be  com- 
mitted when  the  owner,  throngh  his  agent, 
consents  to  the  taking  and  asportation,  though 
such  consent  was  given  for  the  purpose  of 
apprehending  tbe  felon,"  and  likewise  the 
sixth  prayer,  "that  larceny  cannot  be  com- 
mitted unless  tbe  thing  be  taken  against  tbe 
will  of  the  owner."  The  object  of  the  law 
is  to  prevent  larceny  by  punishing  it,  not  to 
procure  the  commission  of  a  larceny  that  the 
offender  may  be  punished.  The  evidence 
for  the  state  was  that  the  owner's  agent, 
Wilson,  having  Information  of  an  intended 
theft  of  cotton  by  the  defendants,  watched 
the  cotton  house  Monday  and  Tuesday 
nights,  without  any  one  coming;  that  he  re- 
turned Wednesday  night,  and  watched  till 
very  late,  and,  no  one  coming,  he  filled  np  a 
couple  of  sacks  with  cotton,  and,  leaving  one 
of  the  sacks  in  the  cotton  house,  he  gave  the 
other  sack  to  one  Julia  Harris,  and  told  her 
to  go  to  the  defendant's  house,  300  yards 
distant,  and  give  it  to  him,  and  tell  him  that 
he  could  get  some  more  cotton.  Julia  did  as 
directed,  and  in  a  little  while  she  returned 
with  the  defendant,  who  entered  the  cotton 
honse,  took  tbe  other  sack  of  cotton  upon  his 
shoulders,  and  carried  it  home.  The  court 
should  have  sustained  the  demurrer  to  the 
evidence. 

It  Is  not  necessary  to  consider  the  evidence 
as  to  the  wife,  for  the  election  of  this  trans- 
action discards  the  consideration  of  the  evi- 
dence as  to  the  taking  by  her  Thursday 
night  It  is  also  unnecessary  to  consider  the 
other  points  raised.  We  may  note,  however, 
that  if,  as  it  would  seem  from  the  case,  the 
Judge,  notwithstanding  the  prayer  at  the 
close  of  the  evidence  to  put  his  charge  in 
writing,  "also  fully  explained  and  instructed 
the  Jury  as  to  the  application  of  the  proposi- 
tions of  law  laid  down  In  his  written  charge 
and  Instnictions  given  as  to  the  different 
phases  of  the  evidence  In  the  case,  and  point- 
ed out  to  the  Jury  the  grotmds  upon  which 
the  defendants  rested  their  defense,  and  ex- 
plained snch  phases  of  the  case  arising  from 
the  evidence  Introduced  by  the  state  and  the 
defendants,"  there  was  manifest  error.  When 
there  Is  a  prayer  to  put  the  charge  in  writ- 
ing (Code,  {  414),  all  the  instructions  as  to 
the  law  must  be  reduced  to  writing,  though 
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not  the  recaidtulatlon  of  tlie  evidence.  Do- 
pree  ▼.  Insurance  C!o.,  82  N.  C.  417;  Lowe  t. 
mUott,  107  N.  C.  718,  12  &  B.  383.  If  tliU 
were  not  so,  section  414  would  be  nugatory. 
We  can  only  incidentally  refer  to  the  p<tot, 
and  not  declare  error  in  that  regard,  as  there 
Is  no  exception  for  s  refusal  or  failure  to 
put  the  charge  in  writing.  Taylor  t.  Plum- 
mer,  105  N.  C.  56,  11  S.  B.  266;  Lowe  v.  El- 
liott, supra.  The  exception  "for  refusal  of 
prayers  for  instructions"  does  not  embrace  a 
refusal  or  failure  to  grant  a  prayer  to  put 
the  charge  In  writing.  If  the  proper  excep- 
tion on  that  ground  had  been  made,  the  case 
should,  and  doubtless  would,  have  contained 
the  written  charge;  and,  if  any  oral  charge 
had  been  given,  it  should  have  been  set  forth, 
that  this  court  might  see  that  It  was  mere 
repetition  of  the  written  charge.  It  Is  only 
out  of  deference  to  the  authority  of  Currle 
V.  Clark,  90  N.  C.  355,  that  the  court  will 
permit  even  that,  and  will  not  extend  the  ex- 
ception. 

When  the'  demurrer  to  evidence  Is  over- 
ruled, the  defendant  should  not  introduce  ev- 
idence. Starkie,  Bv.  797,  798;  2  Tldd,  Prac. 
865,  866;  Whart  Or.  PI.  (9th  Ed.)  !§  407-706; 
Hutchins  V.  Com.,  82  Pa.  St  472.  If  the  de- 
fendant has  evidence  which  he  intends  to  in- 
troduce, he  should  take  advantage  of  the 
failure  of  pialntKT  to  make  out  a  case  by  a 
prayer  to  instruct  the  Jury. 

In  falling  to  sustain  the  demurrer  to  the 
evidence,  and  also  for  refusing  to  instruct 
the  Jury  that  there  was  no  evidence  to  go  to 
them,  there  was  error.  But  this  does  not 
dispose  of  the  case.  Non  constat  that  the 
state  may  not  produce  more  evidence  on  the 
next  trial.  State  v.  Rhodes,  112  N.  O.  857, 17 
&  B.  164.     Error. 


1116  M.  C.  E60) 

OUKBTON  V.  GARRISON  et  •!. 

(Supreme  Court  of  North  Carolina.   Dec.  27, 

1894.) 

ajBOTMBST— WbIT  OF  POSSESSION— RlVIBW  OH 
APPBAIm 

Where,  on  an  application  for  a  writ  of 
ponesmon,  the  affidavits  tend  to  show  that  the 
land  claimed  was  not  included  In  the  ejectment 
suit  on  which  the  application  was  predicated, 
a  finding  of  the  trial  court  that  the  land  was  not 
ao  included  will  not  be  distnrbed. 

Appeal  from  saperlor  court,  PoQc  county; 
Graves,  Judge. 

Ejectment  by  Mary  M.  Cnreton  against 
John  GkuTlBon  and  othera  There  was  a  Judg- 
ment for  plaintiff,  and,  from  an  order  of  the 
Judge  of  the  superior  court  affirming  an  order 
of  the  clerk  denying  plaintiff  a  writ  of  poe- 
aessi(»i,  she  appeals.    Affirmed. 

Jones  &  Tlllett,  for  appellant  W.  3.  Mont- 
gomery and  Justice  ft  Justice,  tar  appellees. 

CLARK,  J.  The  plaintiff  brought  an  ac- 
tion against  Garrison  alone.  Subsequently, 
the  other  two  defendants  were  made  parties, 
bnt  no  complaint  or  amendment  was  filed, 


embracing  them.  The  iasne,  verdict,  and 
Judgment  were  against  the  defendant,— in  the 
singular.  Writ  of  possession  waa  sned  oat 
by  plaintiff  against  Garrison  alone,  and  the 
plaintiff  put  Into  possession.  More  than  a 
year  after,  the  plaintiff  files  an  affidavit  that 
she  recovered  Judgment  also  for  land  of 
which  the  other  two  defendants  were  in  pos- 
session. Affidavits  were  filed  by  the  defend- 
ants, the  surveyor,  and  the  Jury  that  only 
the  title  to  the  tract  of  which  Garrison  was 
In  possession  was  in  controversy.  We  put  no 
stress  on  defendants'  contenticn  that  the  writ 
of  possessktn  was  fonctus  officio  by  having 
been  returned  executed,  because  It  was  only 
executed  as  to  the  land  embraced  in  the  ex- 
ecution; and  the  gist  of  plaintiff's  contm- 
tloa  is  that  the  writ  of  possession  should 
have  been  broader,  so  as  to  embrace  the  ad- 
ditional land.  But  his  honor  found,  "upon 
an  Inapectloa  of  the  record,  the  complaint, 
and  answer,  and  the  Judgment  and  execu- 
tion, and  the  retom  of  the  Sheriff  theieto, 
that  said  execution  conformed  to  the  Judg- 
ment, and,  from  the  affidavits,  the  writ  of 
execution  was  issued  and  executed  by  dhrec- 
tlon  of  an  agent  of  the  plaintiff,"  and  re- 
fused to  Issue  anoth^  execution.  His  find- 
ing of  fact  from  the  affidavits,  there  being 
evidence  on  the  point  is  conclusive.  Burke 
T.  Turner,  85  N.  G.  500.  Only  his  inference 
of  law  upon  such  fact  and  on  the  record  is 
reviewable.  Trice  v.  Turrentlne,  85  N.  C. 
213;  Simpson  v.  Simpson,  63  N.  C.  634.  Up- 
on such  finding  of  fact  and  an  Inspection  of 
the  record,  we  find  no  error.  The  title  to  the 
land  now  in  dispute  not  having  been  put  in 
issue  In  the  former  action,  it  is  still  open  to 
the  plaintiff  to  bring  an  action  therefor,  un- 
less otherwise  barred.     No  aror. 


(lis  N.  C.  498) 
CAMPBELL  V.  SMITH  et  aL 
(Supreme  Court  of  North  Carolina.    Dec.  28, 
1894.) 

SumioNft—RBTCKN— Right  op  Oppicbb  to 
Amexdmbnt. 
An  officer  has  not,  "as  a  matter  of  law," 
right  to  amend  his  return  to  a  summons;  but 
the  court  may,  ynder  its  discretionary  power 
of  amendment,  in  meritorious  cases,  grant  him 
leave. 

Appeal  from  superior  court,  Stokes  county; 
Battle,  Judge. 

Action  by  W.  F.  Campbell  against  A.  J. 
Smith  and  others.  T.  F.  Rankin,  sheriff, 
moved  for  permission  to  amend  his  return  to 
the  summona  From  an  order  granting  the 
motion,  plaintiff  appeals.    Reversed. 

Stack  &  Bickett,  for  appelant  Watson  ft 
Buxton,  for  appelleea 

CLARK,  J.  If  the  person  upon  whom  a 
summons  is  incorrectly  returned-  as  "Served" 
moves  to  have  the  record  amended,  he  is  en- 
titled to  have  it  amended  so  far  as  it  may  af- 
fect him  as  a  matter  of  right,  so  that  the.  rec- 
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ord  may  "speak  tbe  trnth."  Not  8o  as  to  the 
oiBcer  making  tbe  return,  in  a  proceeding 
against  blm  for  liability  for  sach  return,  for 
tben,  as  to  blm,  tbe  record  doea  already  spe&k 
tbe  truth,  which  is  that  he  made  such  and  such 
return.  Whether  such  return  was  in  fact  true 
or  not  when  made  is  not  a  matter  of  record 
•Tldence.  Amendments  in  snch  cases  have 
been  allowed  by  the  conrts  at  tbe  Instance  of 
tbe  officer  to  prevenli  bard8hli>s  (Haasell  v. 
Latham,  iS2  N.  O.  465;  Fatten  ▼.  Marr,  44  N. 
a  377;  Finley  t.  Hayes,  81  M.  0. 372);  but  only 
"by  the  leave  of  the  court,"  in  tbe  exercise  of 
the  powers  wisely  vested  in  the  presiding 
judge.  To  bold  that  in  snch  cases,  as  "a  mat- 
ter of  law,"  the  officer  has  the  right  to  amend 
his  return,  would  be  simply  a  repeal  by  tbe 
courts  of  every  statute,  which  tbe  legislature. 
In  its  wisdom,  has  seen  fit  to  provide  as  a  se- 
curity against  carelessness  or  fraud  in  tbe 
return  of  process.  Tomllnson  t.  Long,  03  N. 
a  468;  Albright  r.  Tapscott,  Id.  473.  The 
oonrts  have  never  gone  further  than  to  leave 
tbe  question  of  relief  to  the  Judgment  of  the 
presiding  judge,  under  the  dlscretlonaTy  pow- 
er of  amendment  In  meritorious  cases. 
Whether  even  this  could  be  done  after  pro- 
ceedings for  tbe  penalty  or  a  motion  for 
amercement  bad  been  entered  was  left  an 
open  question  in  Manntactnring  Co.  v.  Bux- 
ton, 105  N.  O.  74,  11  S.  B.  264,  though  finally 
sustained  in  Stealman  v.  Greenwood,  113  N. 
0.  865,  18  a  B.  503.  But  that  question  is  not 
before  as.  His  honor  held  that  he  bad  no 
power,  but,  "as  a  matter  of  law,"  the  sheriff 
was  entitled  to  take  bis  amendment  In  this 
there  was  error. 

(US  N.  C.  6S5) 

JHNKINS  V.  OASTONLA  COTTON  MAN- 

UF-Q  CO. 
(Sopreme  Ooart  of  North  Oarolhia.    Dec.  27, 

1884.) 
OoBroa&nox  —  BxTmcATiox  of  Void  Goxraior 
— LsAsa. 
LA  contract  void  nnder  Code,  f  688,  re- 
quiring tliat  a  contract  with  a  corporation  in- 
enrring  a  liability  of  more  than  SIDO  most  be 
In  writing,  cannot  be  ratified  by  silence. 

2.  On  an  iaane  as  to  whether  a  verbal  lease 
was  for  a  year,  it  is  proper  to  admit  evidence 
that  the  rent  was  payable  qnarterly,  and  bad 
been  paid  for  tliree  quarters. 

Appeal  from  superior  court,  Lincoln  coun- 
ty;  Boy  kin.  Judge. 

Action  by  L.  L.  Jenkins  against  tbe  Oas- 
tonla  Cottcm  Bfannfacturlng  Company  to  re- 
cover money  due  for  rent  There  was  a 
judgment  for  defendant  and  plaintiff  ap- 
peals.    Reversed. 

There  was  much  testimony  on  both  sides 
as  to  the  contract  between  defendant  and 
tha  hotel  cMnpany,  and  the  public  sale  of 
tbe  premises  and  announcement  of  the  crier 
eonoeming  ttie  rl^ta  of  the  tenants.  Tbe 
sale  took  place  two  days  after  the  rei>eal  of 
MCtion  688  of  the  Code^  which  required 
contracts  wltii  corporationa  by  which  a  lia- 
biltty  exceeding  $100  might  be  incnired  to 


be  In  writing;  and  plaintiff  contended  that 
the  occupation  of  tbe  premises  by  defend- 
ant after  said  date  was  evidence  of  a  new 
contract  of  renting  by  the  year,  or  at  least 
for  the  balance  of  that  year. 

Jones  &  TlUett  and  D.  W.  Robinson,  for 
appellant    Walker  ft  Cansler,  for  appellee. 

MacRAB,  J.  We  do  not  deem  It  necessary 
to  have  the  testimony  set  out  in  the  case^ 
for  we  have  repeatedly  considered  the  stat- 
ute (section  683);  and  at  this  term,  in  Spence 
V.  MlUa,  20  S.  B.  372,  we  have  held  that 
such  contract  not  being  in  writing  and  in 
compliance  with  the  statute,  and  being  ex- 
ecutory In  its  nature,  was  void,  and  incapa- 
ble of  ratification.  The  plaintiff  cannot 
therefore  be  aided  by  the  principle  laid 
down  In  James  v.  Russell,  92  N.  C.  194,  that 
where  one  stands  silently  by,  and  bears  a 
contract  made  for  him  by  another,  he  is 
bound  by  it  tor  a  void  contract  could  not 
be  ratified  or  continued.  But  the  defendant 
became  the  tenant  of  plaintiff  on  the  13tb  of 
February,  1894,  and  paid  the  rent  to  him  by 
the  quarter  as  If  the  quarter  had  begun  on 
the  1st  of  January,  1893.  No  special  contract 
was  made  between  plaintiff  and  defendant 
and  we  can  have  no  light  from  the  dealings 
between  defendant  and  the  former  owner. 
Did  this  constitute  defendant  plaintiff's  ten- 
ant up  to  January  1, 1894?  Tenancies  at  will 
are  not  favored,  and  regular  payments  of 
rent  there  being  no  express  agreement  that 
the  tenancy  shall  be  at  will,  raised  the  pre- 
sumption of  a  contract  for  a  time  certain. 
"In  the  absence  of  words  limiting  or  defin- 
ing the  nature  of  a  tenancy,  the  principal 
test  of  a  tenancy  from  year  to  year  is  wheth- 
er there  is  a  reservation  of  annual  rent  or 
payment  of  or  an  agreement  to  pay  rent 
for  snch  an  aliquot  part  of  a  year,  as  month- 
ly, oiurterly,  or  half  yearly,  so  that  a  pre- 
sumption can  be  raised  that  the  parties  in- 
tended to  create  such  a  tenancy."  2  Wood. 
Landl.  ft  Ten.  97;  Stedman  v.  Mcintosh,  4 
Ired.  291.  There  was  in  this  case  evidence 
to  show  occupation  and  three  quarterly  pay- 
ments, and  no  contract  confining  tbe  ten- 
ancy to  the  quarter.  We  are  of  opinion 
that  thia  evidence  should  have  been  sub- 
mitted to  the  jury,  with  proper  Instructiona, 
that  they  might  determine  the  rights  ot  tbe 
parties.   New  triaL 


(115  N.  c  MA) 
CRAWFORD  V.  WBABN  et  aL 
(Supreme  Court  of  North  Carolina.     Dec.  28, 

1894.) 
Wuis— CoHSTsuoTioir— Bou  m  Bmmuxx'u  Cass 

— FOWHB  Of  XiITB  TeVAXT. 

L  A  will  gave  and  devieed  to  C.  the  use  ot 
S1,000,  also  certain  lots,  and  provided  that  C. 
''may  invest  or  use  all  this  propwty  as  he  may. 
In  his  discretion,  think  best  daring  his  natural 
life,  and  at  his  death  to  go  to  the  heirs  of  hn 
body,  and  to  be  used  for  their  edacatloa,  if 
necessKiy."     HM,  that  the  mle  in  SbeUey't 
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Caae  did  not  appljr,  bnt  that  C.  took  onl7  a 
life  estate. 

2.  The  power  given  0.,  to  "Invert  or  use" 
all  the  property,  authorizes  a  sale  of  it  by  him. 

Appeal  from  superior  conrt,  Mecklenbnrg 
connty;  Winston,  Jndge. 

Action  by  L.  W.  Crawford  against  J.  H. 
Weam  and  others.  Judgment  for  plaintiff, 
and  defendants  apx)eal.    Affirmed. 

Plaintiff  sued  defendants  for  breach  of  con- 
tract to  purchase  certain  land  devised  to 
plaintiff  by  paragraph  5  of  a  wllL     Defend- 
ants claimed  tbat,  under  the  will,  plaintiff 
was  not  the  owner  of  the  land,  in  fee  simple, 
and  could  not  give  them  good  title.     The 
will  was  as  follows:    "(1)  I  give  and  devise 
to  my  son  Thomas  M.  Crawford  one  of  my 
first  mortgage  bonds,  No.  119,  on  the  Char- 
lotte, Columbia  and  Augusta  Railroad  Com- 
pany, to  be  put  In  the  hands  of  his  brothers, 
Robt  R.  Crawford  and  Leonldas  W.  Craw- 
ford, as  trustees,  to  be  used  for  his  benefit, 
not  to  be  subject  to  any  debts.    If  he  con- 
tinues to  try  to  make  a  living  and  be  steady, 
they  may,  in  their  discretion,  Invest  the  pro- 
ceeds of  the  sale  of  the  bond  In  anything  they 
may  think  would  be  more  profitable,  giving 
him  the  uso  of  It  during  his  natural  life,  and 
a  decent  burl&l.    "Wbatever  may  be  left  Is  to 
be  equaJly  divided  between  the  heirs  of  his 
body,  ancl.  If  necessary,  used  for  their  educa- 
tion.   (2)  I  give  and  devise  to  my  son  William 
H.  Crawford  the  use  of  one  thousand  dollars, 
during  his  natural  life,  of  the  Judgment  I 
hold  on  him  for  money  paid  the  First  Nation- 
al Bank,  giving  him  the  privilege  of  Investing 
in  anyliilng  he  thinks  best,  and  after  hla 
death  to    be   divided   between  Carrie    Ida 
Crawford,  his  oldest  daughter,  and  his  three 
youngest  children,  Henderson,   Annie,   and 
Aggie,  to  be  used  In  whatever  would  be  best 
for  them.     (3)  I  give  and  devise  to  my  son 
James  R.  Crawford  my  remaining  bond  on 
the  C,  C.  &  Augusta  RaQroad  Company,  No. 
182,  to  be  used  as  he  thinks  beat  during  his 
natural  life,  and  th^i  to  be  equally  divided 
between  the  heirs  of  his  body.     (4)  I  give 
and  devise  to  my  son  Robert  R.  Crawford 
one  thousand  dollars  ($1,000)  In  money  or 
notes;  also  one  house  and  lot  In  Charlotte,  N. 
O.,  purchased  from  John  U  Brown,  known 
as  the  'Alexander  Property,'  In  square  No. 
76,  as  the  deed  will  show;  also  my  carriage, 
now  In  his  possession;  alao  three  lots,  pur- 
chases from  the  estate  of  John  I.  Shaver,  in 
the  town  of  Salisbury,  adjoining  Benjamin 
Fraley  on  one  side  and  Samud  Wiley  on  the 
other,  as  the  deed  will  show.    All  this  prop- 
erty he  is  to  have  the  use  of  during  his  nat> 
oral  life,  to  sell  and  invest,  as  In  his  Judg- 
ment he  may  think  best  for  the  benefit  of  the 
heirs  of  his  body  at  his  death.    I  will,  if  it 
be  necessary.  It  be  used  for  his  education. 
(5)  I  give  and  devise  to  my  son  Leonldas  W. 
Crawford,  the  use  of  one  thousand  dollars 
($1,000)  In  money  or  notes;  also  four  lots  In 
the  town  of  Charlotte,  N.  C,  purchased  from 
.John  L.  Brown,  known  as  the  'Depot  Lots 


Noe.  242,  241,  240,*  and  a  fraction  of  lot  Na 
239,  In  square  87,  as  the  deed  will  show.  The 
said  Leonldas  W.  Crawford  may  invest  or 
use  all  this  property  as  he  may,  in  bis  dis- 
cretion, think  best,  during  his  natural  life, 
and  at  his  death  to  go  to  the  heirs  of  bis 
body,  and  be  used  for  their  education.  If  nec- 
essary. (Si  I  give  and  devise  to  my  grand- 
son. Robot  Baker  Crawford,  six  hundred 
dollars  in  money,  to  be  spent  for  his  educa^ 
tion.  (7)  I  give  and  devise  one  hundred  dol- 
lars ($100)  to  £va,  to  be  used  for  her  benefit, 
at  the  discretion  of  my  executors,  L.  W. 
Crawford  and  R.  R.  Crawford.  {S)  I  give 
and  devise  five  hundred  dollars  ($500),  to  be 
used,  at  the  discretion  of  my  executors,  L. 
W.  Crawford,  for  any  worthy  institution, 
church,  or  charitable  purpose.  (0)  I  give  and 
devise  five  hundred  dollars,  or  whatever  it 
may  take,  to  put  a  rock  fence  around  the 
old  family  graveyard  on  the  old  place.  I 
will,  if  there  Is  not  enough  to  pay  off  all  the 
legatees,  tliat  the  property  remain  aa  it  Is 
until  the  rents  and  interest  bring  in  the 
amount.  I  leave  it  in  the  bands  of  my  exec- 
utors to  manage  as  they  think  best  I  ap- 
point Robert  R.  Crawford  and  Leonldas  W. 
Crawford  my  executors  of  my  last  will  and 
testament" 

Walker  &  CJansler,  for  appellants.  Jones  & 
TiHett,  for  appellee. 

PER  CURIAM.  After  a  careful  examina- 
tion of  this  case,  we  have  arrived  at  the  con- 
clusion that  the  role  in  Shelley's  Caae  does 
not  apply,  and  that  L.  W.  Crawford  takes  but 
a  life  estate  in  the  property  In  question. 
Such  seems  the  intention  of  the  testator, 
from  tbe  context  of  the  will;  and  this  inten- 
tion. It  is  well  settled,  must  prevail  over 
technical  language,  when  such  language  is 
qualified  by  superadded  words. .  We  are  also 
of  the  opinion  tbat  the  power  to  "invest  or 
use"  all  of  the  property,  in  view  of  other  ex- 
pressioos  in  the  will,  authorizes  a  sale  of  the 
same  by  the  life  tenant,  and  on  this  ground 
the  Judjsment  la  afilrmed. 

BURWBLL,  J.,  did  not  alt  on  the  hearing 
of  this  I 


(116  N.  C.  784) 

8TATB  V.  8DTTLH. 

(Supreme  Ooort  of  North  Carolina-     De&  27, 
1894.) 

BasaRVATioH  nr  Dno— Rioht  to  Raibb  MnxniM 

— SUsBifaNT— How .  DrVSSTXD— Advsbsb 
Possession — 'SmsAsct. 

L  The  reservation  of  the  right  of  "raising 
and  rebuilding"  a  milldam,  "In  case  it  washeff 
away,"  reserves  the  right  to  raise  as  well  as  t^ 
rebuild  the  dam. 

2.  An  easement  reserved  in  a  deed  is  not 
affected  by  the  fact  that  deeds  of  the  land  to 
subsequent  grantees  do  not  mention  It. 

3.  The  mere  cultivation  of  land  upon  which 
the  owner  of  a  milldam  has  the  right  to  back 
water  is  not  an  act  of  possession  adverse  to 
such  owner. 
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4.  The  ereetloii  of  the  frame  of  a  milldam, 
which,  when  completed,  will  pond  the  water 
back,  and  thereby  create  a  nuisance,  does  not 
Itself  constitute  a  nnisance. 

Appeal  from  criminal  court.  Buncombe 
county;   Jones,  Judge. 

D.  D.  Snttle  was  convicted  of  destroying 
a  certain  milldam,  and  appeals.     Affirmed. 

This  was  an  indictment  under  section  1087 
of  the  Code,  charging  the  defendant  with 
cutting  away  and  destroying  a  certain  mill- 
dam, the  property  of  John  Hlldebrand,  tried 
in  the  criminal  court  of  Buncombe  county, 
before  Jones,  J.  The  defendant  pleaded  not 
guilty.  The  counsel  contended,  among  other 
things,  that  if  he  did  destroy  so  much  of 
the  dam  as  would  bring  it  down  to  the  height 
of  the  original  dam  before  Hlldebrand  re- 
built and  raised  it.  he  did  it  in  the  exercise 
of  his  right  to  abate  the  public  nuisance. 
The  prosecutor  conveyed  a  tract  of  land  to 
three  persons,  in  1886,  by  deed  containing 
the  following  clause:  "Reserving  and  ex- 
cepting to  the  parties  of  the  first  part,  their 
heirs  and  assigns,  the  perpetual  right  and 
privilege  of  backing  water  from  their  mill- 
dam on  the  land  herein  conveyed,  and  of  rais- 
ing and  rebuilding  the  dam  in  case  It  washed 
away,  at  their  pleasure,  and  all  without 
cost,  charge,  or  expense  to  said  parties  of 
the  first  part,  their  heirs  and  assigns,  on 
account  of  land  damaged  thereby  or  on  any 
account;  the  parties  of  the  second  part,  their 
heirs  and  assigns,  being  allowed  to  take  all 
the  ice  that  may  be  in  the  pond,  and  the 
right  also  of  hauling  out  the  mud  that  may 
accumulate  In  said  pond." 

The  Attorney  General  and  Locke  Oalg,  for 
the  State. 

AVERY,  J.  The  right  was  reserved  in  the 
original  deed  in  clear  and  unmistakable 
terms  to  raise  as  well  as  to  rebuild  the  dam. 
Those  who  took  title  to  the  land  subject  to 
the  servitude  had  no  Just  ground  to  com- 
plain of  the  exercise  of  this  right,  and  were 
in  no  better  condition  before  the  court,  when 
Indicted  under  section  1087,  of  the  Code, 
than-  any  other  person  who  ventures  to  take 
the  law  in  his  own  hands,  and  seek  redress 
for  an  imaginary  injury  by  destroying  an- 
other's milldam.  When  the  prosecutor  re- 
served the  right  of  raising  as  weU  as  re- 
building the  dam,  we  cannot  agree  that  both 
words  were  used  to  mean  the  same  thing, 
because,  giving  to  the  language  its  ordinary 
Import,  the  parties  obviously  had  In  view  the 
poMlblUty  that  the  grantor,  his  heirs  or  as- 
signs, might  deem  it  best  for  their  own  In- 
terests to  do  Just  what  It  appears  was  done 
by  them,  in  case  the  old  dam  should  be 
■wept  away.  It  seems  to  us  that  the  defend- 
ant has  no  ground  to  object  to  the  construc- 
tion placed  upon  this  clause  by  the  court,  nor 
of  the  Instruction  as  to  the  application  of 
the  facts  to  it  It  waa  suggested  that  the 
defendant,  who  holds  through  the  mesne 
eiuiTeyance*  from  the  grantees  under  the 


deed  from  Hlldebrand,  in  neither  of  which 
Is  any  mention  made  of  the  reservation  by 
Hlldebrand,  may  bold  discharged  of  the 
servitude.  But  Hlldebrand  having  reserved 
the  easement,  the  right  to  it  could  not  be 
divested  out  of  him,  except  by  a  conveyance 
or  by  adverse  possession  for  the  necessary 
period.  The  mere  cultivation  of  the  soil, 
being  no  Interference  with  the  enjoyment  or 
right  to  use  the  easement,  does  not  expose 
the  occupant  to  an  action  of  trespass  by  the 
dominant  owner,  and  therefore  does  not  con- 
stitute a  possession  adverse  to  him.  Os- 
borne V.  Johnson,  65  N.  C.  26;  Boomer  v. 
Gibbs,  114  N.  0.  85.  19  S.  E.  226;  Hamilton 
V.  Icard,  114  N.  C.  536,  19  S.  E.  607.  The 
right  to  an  easement  may  be  acquired  by 
prescription  or  lost  by  an  adverse  user,  but 
in  either  case  the  user  must  be  of  such  a 
nature  as  to  exirase  the  claimant  under  It  to 
an  action  at  any  time  for  20  years.  Emery  v. 
Railroad  Co.,  102  N.  C.  232,  10  S.  B.  141. 
The  owner  of  the  agricultural  interests  may 
become  a  trespasser  as  to  the  reserved  min- 
eral Interest,  but  only  by  engaging  In  min- 
ing for  the  mineral  or  minerals  reserved 
(Ashman  v.  Wlgton  [Pa.  Sup.]  12  Aa74):  and 
so  he  can,  by  direct  Interference  Indicating  an 
unequivocal  claim  to  the  easement  as  dis- 
tinguished from  the  right  to  cultivate,  sub- 
ject himself  to  liability  to  the  dominant  own- 
er of  the  easement  to  build  or  raise  a  dam. 
The  defendant  bad  no  reasonable  ground  to 
object  to  the  Instruction  that  bis  right  was 
not  Infringed  unless  the  water  was  actually 
ponded  back  further  than  Hlldebrand  was 
authorized  to  throw  It  back.  The  mere  erec- 
tion of  the  frame  of  a  dam,  which  by  far- 
ther work  In  putting  on  or  grooving  plank 
or  boards  would  so  pond  the  water  back  and 
create  a  nuisance,  does  not  constitute  a 
nuisance  before  any  injury  ensues.  We 
deem  It  unnecessary  to  mention  in  detail 
the  several  assignments  of  error.  What  we 
have  said  meets  the  reason  of  all  the  ex- 
ceptions, and  therefore  we  think  that  the 
Judgment  should  be  affirmed. 


cus  N.  C.  SOO) 
HALL  V.  TILLMAM  at  aL 
(Supreme  Court  of  North  Carolina.     Dec  S8, 

1884.) 
Rm.Evm— Bt  VsysoB  AOKnter  Vsynss— Jud*- 

MSKT — SdBBTIBS  ON  BOUD — LIABILITIES. 

1.  Where,  in  replevin,  defendant  pleads 
that  he  originally  obtained  iK>sses8ion  from 
plalntifT  under  a  conditional  contract  of  sale 
for  a  certain  price,  and  the  property  is  sold  by 
order  of  the  court,  without  objections  from  de- 
fendant, and  the  proceeds  applied  in  payment 
of  the  contract  pnce,  plaintiff  Is  entitled  to  a 
judgment  for  the  balance  due  on  the  contract 
price. 

2.  Where,  in  such  a  case,  the  sureties  on 
defendant's  bond  bind  themselves  to  pay  "such 
sum  as  for  any  cause  may  be  recovered  against 
defendant,"  they  are  liable  for  the  balance  due 
on  the  contract  price,  and  not  merely  for  the 
actual  value  of  the  property  when  seiaed. 
Clark,  J.,  dissenting. 
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Appeal  from  superior  conrt,  Chatham  coun- 
ty; Bryan,  Judge. 

Action  by  J.  L.  Hall  against  Leander  TIU- 
man  and  others.  There  was  a  Judgment  tor 
plaintiff,  and  defendants  appeal.    Affirmed. 

A.  P.  Gilbert,  for  appellants.  T.  B.  Wo- 
mack  and  J.  B.  Batchelor,  for  appellee. 

AVERY,  J.     The  plaintiff  complahied  of 
the  wrongful  detention  of,  and  demanded 
Judgment  for,  the  property  (which  was  de- 
tained by  defendants  under  replevy  bond). 
If  a  retnrn  could  be  had,  for  $900,  damages 
and  costs,    etc.     The   defendants   answered 
that  they  had  bought  the  property  toe  $800. 
denied  that  It  belonged  to  plaintiff  or  had 
been  damaged,  pleaded  a  payment  of  |100, 
a  set-off  of  $35,  and  a  counterclaim  for  dam- 
age done  by  pulling  down  a  house  in  remov- 
ing the  machinery.     At  the  spring  term,  1886, 
a  trial  by  jury  was  had,  and  the  verdict  was 
set  aside  by  consent  of  parties.    At  the  fall 
term,  1886,  the  issues  were  tried  by  a  Jury, 
and  a  verdict  was  rendered  on  only  two  of 
the  six  Issues,  as  follows:    "(1)  Is  the  plain- 
tiff the  owner  of  the  sawmill  and  engine  de- 
scribed in  the  pleadings?    Yes.     (2)  Is  the 
plaintiff  entitled  to  the  immediate  possession 
of  said  sawmill  and  engine?    Yes.     (3)  What 
was  the  value  of  said  sawmill  and  engine  at 
the  time  of  the  contracts  of  the  defendants  to 
buy?    (4)  What  sum  has  l)een  paid  by  de- 
fendants on  the  contract  price?    (5)  What  is 
the  value  of  the  sawmill  and  engine  now?  (6) 
What  damage,  if  any,  has  the  plaintiff  sus- 
tained by  reason  of  the  detention  of  said  saw- 
mill and  engine?"   The  actual  value  placed 
npon  the  property  by  the  plaintiff's  affidavit, 
upon  which  the  first  order  of  seizure  was 
made,  was  $800;  and  the  defendants,  on  No- 
vember 28,  1884,  gave  the  usual  bond  In  the 
sum  of  $1,600,  conditioned  for  the  safe  return 
of  the  iH«perty,  if  such  delivery  should  he 
adjudged,  and  for  the  payment  to  plaintiff 
of  such  sum  as  he  might  recover  against 
the  defendants.    At  the  same  term  when  the 
said  partial  vardlct  was  rendered,  it  was  ad- 
judged by  the  court  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  $666.63,  with 
Interest  on  $587.08,  from  the  first  day  of  the 
term  till  paid,  together  with  costs  of  action, 
etc.;    and  that  tmless  said  sum  should  be 
paid  before  the  1st  of  December,  1886,  then 
the  commissioners  therein  named  should  sell 
the  property  on  certain  terms,  and  apply  the 
proceeds  to  the  payment  of  the  Judgment 
and  costs,  and  the  residue,  if  any,  to  the  de- 
fendants.    At  the  spring  term,  1887,  the  com- 
missioners reported  that  the  property  had 
been  sold  In  pursuance  of  the  order  for  $250, 
and  the  said  sum  had  been  applied  to  tlie 
payment  of  the  Judgment;  and  on  motion  the 
said  report  was  confirmed.     At  the  February 
term.  1888.  It  was,  on  motion  for  summary 
Judgment  on  the  defendants'  replevy  bond, 
adjudged  by  the  court  that  the  plaintiff  re- 
rover  of  the  defendants  and  the  sureties  the 


sum  of  $1,600  (flie  penalty  of  tbe  bond),  to 
t>e  dischai^ged  upon  the  payment  of  $448.59, 
with  Interest  from  the  first  day  of  the  term, 
with  costs,  etc.  Judge  OUmer  iMresided  at 
this  term.  Thereupon,  at  said  February 
term,  1888,  before  Gilmer,  J.,  the  defendants 
moved  to  set  aside,  as  Irregular  and  contrary 
to  the  course  of  the  court,  the  Judgment  ren- 
dered at  the  fall  term,  1886,  by  Connor,  J., 
and,  trova  the  refusal  of  the  said  motion,  ap- 
pealed to  the  supreme  court 

It  was  held  by  this  court  (WS  N.  O.  276, 
9  S.  £.  194),  Justice  Davis  delivering  the 
opinion,  that  it  was  not  in  accordance  with 
the  course  of  the  court  to  have  rendered  any 
Judgment  upon  the  findings  or  response  to 
two  issues,  which  determined  only  the  title 
and  right  of  possession,  except  toe  restitution; 
and  that,  the  judgment  for  damages  that  was 
rendered  not  being  authorized  by  Code,  {  320 
(as  amended  by  Act  1885,  c.  50),  and  section 
431,  the  Jury  must  find,  preliminary  to  a 
final  Judgment,  upon  at  least  one  of  the  is- 
sues not  passed  upon  at  the  former  triaL 
Accordingly,  another  trial  was  had,  and  the 
case  was  heard  on  ai^eal  in  this  court  at 
Kebi-uary  term,  1893  (110  N.  O.  220,  14  S.  B. 
745),  when  attention  was  called  to  the  fact 
that  the  defendants  bad  set  up  as  a  defense 
that  they  became  possessed  of  the  property 
under  a  contract  of  sale  for  $800,  and  had 
made  certain  payments  on  the  contract  price. 
The  court  held  that  where  defendants  prov- 
ed such  an  agreement  to  sell,  and  it  also 
appeared  that  the  property  had  been  sold, 
and  was  beyond  the  control  of  the  court, 
while  ordinarily  the  value  is  assessed  under 
the  statute,  as  amended,  "as  of  the  time  of 
the  tortious  taking  or  wrongful  detention  by 
the  defendants,"  with  interest  from  that 
time,  in  such  a  case  the  purchaser  would  be 
treated  as  though  the  original  taking  had 
been  tortious,  instead  of  permissive,  and  the 
damage  would  be  assessed  as  of  that  date. 
And  It  was  declared  in  that  case,  at  page 
227.  UO  N.  C,  and  page  747,  14  8.  E.,  clUng 
Taylor  V.  Hodges,  105  N.  a  349,  11  8.  E.  156, 
that  where  the  owner  reserves  title  In  him- 
self In  a  contract  for  sale,  or  takes  a  recon- 
veyance by  way  of  mortgage,  "though  he  has 
the  right  to  demand  possession  on  default  In 
the  payment  of  the  price  or  breach  of  the 
conditions  of  the  mortgage,  the  sureties, 
upon  a  final  adjustment  of  tiieir  liabilities, 
may  Justly  demand  that  the  jury  shall  find 
what  was  the  price  agreed  upon  between  the 
parties  for  the  property,  and  what  sums  had 
been  actually  paid."  This  was  declared  upon 
the  principle  announced  In  Walsh  v.  Hall,  68 
N.  G.  233,  and  substantially  reaffirmed  In  Wil- 
son V.  Hughes,  94  N.  O.  182,— that  the  court 
will  look  at  the  transaction  that  is  being  in- 
vestigated before  it,  without  regard  to  the 
form  and  manner  of  action.  The  history  of 
the  transaction  In  this  case  was  fully  de- 
veloped before  the  court  It  was  admitted 
on  the  trial  that  $800.  the  sum  alleged  in 
plaintiff's  affidavit  to  be  the  value,  and  In 
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the  defendants'  answer  to  be  the  jurlce  agreed 
upon  at  the  time  of  the  sale,  was  In  fact  the 
contract  price,  and  so,  in  response  to  the  Is- 
sue, was  entered.  The  amount  of  the  pay- 
ments was  found  In  response  to  another  Issue, 
and  the  balance  still  due,  after  deducting  the 
partial  payments,  was  the  answer  to  the 
third  issue.  This  last  sum  was  therefore  the 
amount  that  still  remained  unpaid  of  the 
original  purchase  money,  with  interest,  allow- 
ing for  the  two  partial  payments,  with  in- 
terest on  each,  found  by  the  jury  to  htiYe 
been  made,  and  for  the  sum  realized  by  the 
sale  made  by  the  commissioners,  and  paid 
to  the  plaintiff,  with  Interest  thereon;  so  that, 
upon  the  findings  of  the  Jury,  Judgment  was 
rendered  against  the  defendants'  sureties 
for  $1,600,  the  penalty  of  the  bond,  to  be  dlsr 
citarged  upon  the  i>ayment  of  the  precise 
amount  of  the  original  purchase  money  still 
remaining  unpaid,  with  costs.  This  was  an 
equitable  adjustment  of  the  whole  matter, 
and  was  in  exact  accord  with  the  opinion  in 
Hall  T.  TUlman,  UO  N.  C.  226,  227,  14  S.  E. 
745. 

From  the  refusal  of  the  court.  Judge  Gil- 
mer presiding,  to  set  aside  the  Judgment  first 
rendered  by  Judge  Connor,  the  appeal  was 
taken  which  was  first  heard  in  this  court; 
and  it  appears  (103  N.  G.  281, 9  S.  B.  104)  that 
the  court  declared  there  was  error,  and  sent 
the  case  down  for  trial  upon  additional  Is- 
sues, only  the  plaintiff's  title  and  right  of 
possession  having  been  determined  by  the 
previous  findings.  The  sale  which  had  been 
made  under  the  same  order,  and  subsequent- 
ly confirmed,  was  left  undisturbed;  the  prop- 
erty having  passed  to  a  purchaser,  and  the 
proceeds  having  been  paid  to  the  plaintiff, 
and  credited  on  his  Judgment  It  was  this 
question  that  was  declared  by  this  court  (110 
N.  C.  225,  14  S.  B.  745)  to  have  been  adjudi- 
cated. The  property  having  been  placed  be- 
yond the  control  of  the  court  or  the  reach 
of  the  parties,  the  question  of  deterioration 
was  no  longer  a  living  issue.  The  defend- 
ants had  contracted  to  pay  $800,  and  set  up 
the  contract  In  the  answer.  When  they  al- 
lowed the  property  to  be  sold,  and  the  pro- 
ceeds applied  to  their  debt,  without  objec- 
tion, It  was  equivalent,  for  the  purposes  of 
this  appeal,  to  an  agreement  that  It  should 
be  so  disposed  of.  If  the  court  was  not  in 
error,  as  we  hold.  In  requiring  the  jury  to 
ascertain,  as  a  basis  of  the  judgment,  the 
contract  price,  with  interest,  leas  payments, 
then  the  testimony  offered  tending  to  show 
the  value  of  the  property  at  the  commence- 
ment of  the  action  was  irrdevant  and  in- 
competent For  the  same  reason,  the  offer 
to  show  the  value  at  the  October  term,  1886, 
when  the  property  was  ordered  to  be  sold, 
or  at  the  commencement  of  the  action,  was 
properly  refused;  and  It  was  not  error  to 
decline  to  submit  Issues  involving  the  ques- 
tion of  value  at  these  periods. 

In  view  of  the  original  contract  set  up  in 
the  auswer  and  the  subsequent  history  of  the 


transaction,  this  was  a  cause  In  which  the 
court  could  not  properly  have  given  any  other 
construction  than  that  the  net  damage  due 
plaintiff  was  the  contract  price,  less  the  pay- 
ments made  by  the  defendants  and  the  pro- 
ceeds of  sale  by  order  of  the  courts;  and, 
under  the  statute,  the  proper  judgment  was 
that  given.  The  material  portion  of  the  an- 
dertaking  of  the  defendants  was  as  follows: 
"Now,  therefore,  we,  J.  R.  Jones,  of  Chatham 
county,  and  D.  A.  Palmer,  of  Chatham  coun- 
ty, undertake  in  the  sum  of  sixteen  hundred 
dollars  that,  if  said  property  be  returned  to 
defendants,  it  shall  be  delivered  to  plaintiff, 
if  said  delivery  be  adjudged,  and  that  the 
plaintiff  shall  be  paid  such  sum  as  for  any 
cause  may  be  recovered  against  the  defend- 
ants in  this  action."  Accordingly,  the  plain- 
tiff recovers  the  amount  still  due  on  the  orig- 
inal contract  price.  Surely,  this  recovery 
falls  within  the  express  letter  of  the  under- 
taking. The  decision  of  the  case  as  to  the 
sureties  Is  founded  upon  the  language  of  the 
undertaking;  and  it  may  be  that  under  an- 
other undertaking,  differently  drawn,  the  lia- 
bility of  sureties  would  be  limited  to  actual 
value.  No  such  case  Is  before  us.  No  error, 
and  the  judgment  is  affirmed. 

GLARE,  J.  (dissenting).  As  to  the  defend- 
ants, the  proposition  Is  unquestionable  that 
the  plaintiff  can  recover,  as  to  him,  the  con- 
tract price,  less  the  payments  made  by  tue 
defendants  and  the  proceeds  of  sale  made 
by  order  of  the  court  But,  as  to  the  sureties 
in  claim  and  delivery.  It  is  "not  so  nom- 
inated in  the  bond."  They  did  not  become 
liable  for  the  debt,  but  for  the  return  of  the 
property,  or  Its  value.  As,  on  the  plaintiff's 
objection,  they  were  debarred  from  Bho\vin;; 
the  value  of  the  property  when  the  replevy 
bond  was  given,  the  sureties  were  dearlj- 
liable  only  for  Its  proceeds  when  sold,  and. 
such  proceeds  having  been  applied  on  the 
debt,  they  are  no  longer  liable  therefor. 
The  condition  of  the  bond  "for  the  return  of 
the  property,  U  It  should  be  adjudged,  and 
for  the  payment  to  plaintiff  of  such  sum  as 
he  may  for  any  cause  recover  against  the 
defendants"  means  such  sum  as  he  may  re- 
cover for  any  cause  concerning  the  property 
replevied,  as  for  failure  to  return  the  prop- 
erty, and  for  damage  to  or  use  of  same,  and 
not  liability  on  the  part  of  the  suretiea  for 
any  indebtedness  of  defendants  to  plaintiff 
over  and  above  the  value  of  the  property 
agreed  to  be  returned,  if  so  adjudged,  and 
the  damages  caused  by  the  detention.  This 
is  In  accord  with  the  express  decision  of  this 
court  (Davis,  J.)  in  this  case,  when  It  was 
here.  103  N.  G.  276,  9  &  E.  194.  The  rule 
as  to  the  measure  of  the  liability  of  sureties 
laid  down  when  the  case  was  again  hero 
(110  N.  C.  223,  14  a  B.  745)  only  applies 
when  the  property  is  worth  or  sells  for  more 
than  the  balance  due  on  the  contract  price. 
I  do  not  think  the  sureties  on  the  replevy 
bond  are  bound  for  the  deterioration  of  the 
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property  between'  t&e  ttme  of  tHe  contrabt 
and  the  date  of  the  seizure  under  the  dalm 
and  delivery,  and  gtving  the  t>ond  tbere- 
under. 


(116  N.  C.  811) 

STATE  T.  HALL  et  al. 

(Snprene  Goart  of  North  Carolina.     Dec.  27, 

1894.) 

IXTBRSTATB  EXTRADITION  —  AUTHORITT  0»    STATS 
GOTBBNOB. 

1.  One  who  has  not  actually  been  within  the 
territorial  limits  of  a  state  since  the  commission 
of  the  crime  with  which  he  la  chargred,  though  it 
was  constructiTely  committed  therein,  cannot 
"flee  from  justice  and  be  found  in  another  state," 
within  C!onBt  U.  S.  art  4,  $  2,  cl.  2,  providing 
that  a  person  so  doing  shall  be  surrendered  on 
demand  of  the  state  from  which  he  fled. 

2.  In  the  absence  of  a  statute  requiring  him 
to  do  so,  the  governor  of  North  Carolina  has  no 
authority  to  surrender,  upon  requisition  of  an- 
other state,  a  person  who  is  charged  with  crime 
therein,  but  who  has  not  fled  from  justice,  with- 
in the  meaning  of  Const.  U.  &  art.  4,  §  2,  cl.  2. 

3.  A  state  may  provide  by  statute  for  the 
surrender  upon  requisition  of  persons  indictable 
for  crime  in  another  state,  although  th«y  are 
not  fugitives  from  justice. 

Petition  by  William  Hall  and  another  for 
a  writ  of  habeas  corpus.  From  an  order 
refusing  to  discharge  the  petttlonera  from 
custody,  they  appeal.    Reversed. 

This  case  upon  former  appeal  is  reported 
In  114  N.  0  909,  19  S.  B.  602.  The  petition- 
era,  Hall  and  Dockery,  were  Incarcerated  In 
the  Jail  of  Cherokee  county  on  a  warrant 
Issued  by  a  justice  of  the  peace  charging 
them  with  being  fugitives  from  justice  from 
Tennessee  for  killing  In  said  state  one  An- 
drew Bryson.  The  judge  refused  to  dis- 
charge the  prisoners,  and  recommitted  them 
to  }aU  to  await  the  warrant  of  extradition, 
and  they  appealed  After  setting  out  the 
affidavit  and  the  warrant  of  the  justice  of 
the  peace,  and  their  arrest  thereunder,  they 
show  that  at  fall  term,  1892,  they  were  in- 
dicted for  the  murder  of  Andrew  Bryson; 
and  at  spring  term,  1893,  were  tried  and 
convicted;  and  appealed  to  the  supreme 
court  and  obtained  a  new  trial  (setting  ont 
the  judgment  of  the  last-mentioned  court). 
They  further  show  that  at  spring  term, 
1894,  the  judgment  and  opinion  of  the  ati- 
preme  court  were  filed  in  the  said  superior 
court,  and  they,  being  brought  to  the  bar 
of  the  court,  demanded  a  trial  by  jury; 
whereupon  the  judge  informed  the  solicitor 
that  he  must  either  try  the  prisoners,  or 
they  would  be  entitled  to  their  discharge; 
and  thereupon  the  solicitor  entered  a  nol. 
pros.,  and  the  prisoners  were  discharged. 
They  further  show  that  immediately  there- 
after they  were  arrested  and  taken  In  ens- 
tody  by  the  sheriff  upon  the  warrant  of  the 
Justice  of  the  peace,  and  that  they  are  ad- 
▼ised  and  believe  that,  under  the  constitution 
and  laws  of  the  state  and  United  States, 
they  are  entitled  to  a  jury  trial  upon  said  In- 
dictment in  the  state  of  North  Carolina,  and 
that  they  still  stand  charged  with  the  mur- 


der of  said  Bryson  In  the  oonrts  of  tUs 
state,  and  cannot,  while  ao  charged,  be  com- 
mitted ar  extradited  to  the  state  of  Tennes- 
see for  trial  for  the  same  offense.  The  peti- 
tioners farther  show  that»  at  the  time  of  the 
alleged  killing  of  Brysoui  they  were  not  in 
Tennessee,  nor  have  they  been  In  said  state 
since  the  alleged  killing;  and  they  are  not 
fugritives  from  justice  from  Tennessee;  and 
they  are,  and  ever  have  been,  dtisens  of 
North  Carolina,  and  at  the  time  of  the  al- 
leged killing  of  Bryson  werei  actually  la 
North  Carolina,  and  have  not  since  been  la 
Tennessee.  They  further  show  that  they 
are  not  guilty  of  the  alleged  murder  in  the 
state  of  Tennessee  or  elsewhere,  and  pray 
that  the  writ  of  habeas  corpus  may  issue, 
directed  to  the  sheriff  and  to  whomsoever 
may  hold  your  petltionera  in  custody,  con»- 
manding  him  or  them  to  have  your  petitlon- 
ers  before  your  honor  immediately  for  the 
purpose  of  inquiring  into  the  cause  of  their 
commitment  and  detention,  and  that  they 
may  be  discharged  from  custody. 

O.  S.  Fergnson,  for  petitioners.  The  At- 
torney General,  for  the  State. 

AVERY,  J.  The  defendants  were  arrested 
and  are  now  held  under  the  statute  (Code, 
f  1165),  which  provides  that  any  one  of  cer- 
tain judicial  officers  therein  named,  "on  sat- 
isfactory information  laid  before  him,  that 
any  fugitive  In  the  state  has  committed, 
out  of  the  state  and  within  the  United 
States,  any  offense  which  by  the  law  of  the 
state  in  which  the  offense  was  committed, 
la  pimishable  either  capitally  or  by  impria- 
onment  for  one  year  or  upwards  in  any  state 
prison,  shall  have  full  power  and  authority, 
and  Is  hereby  required  to  Issue  a  warrant  for 
said  fugitive  and  commit  him  to  any  jail 
within  the  state  for  the  space  of  six  months 
unless  sooner  demanded  by  the  authorities 
of  the  state  wherein  the  offense  may  have 
been  committed,  pursuant  to  the  act  of  con- 
gress in  that  case  made  and  provided,"  eta 
It  Is  manifest  that  the  prisoners  cannot  ba 
lawfully  detained,  under  the  unmlstalcabltt 
language  of  the  law,  unless  it  has  been  mada 
to  appear  that  they  are  Uable  to  extradi- 
tion under  the  act  of  congress,  passed  in 
pursuance  of  article  4,  (  2,  d.  2,  of  the  con- 
stltntion  of  the  United  States,  In  order  to  pro- 
vide for  the  surrender  of  persons  charged 
with  criminal  offenses  "who  shall  flee  from 
Justice  and  be  found  in  another  state."  Tlie 
Iffisoners  were  tried  for  murder  in  Cherokee 
county,  and  upon  appeal  It  was  held  (114 
N.  C.  909,  19  S.  B.  602)  that,  if  the  deceased 
at  the  time  of  receiving  the  fatal  Injury  was 
in  the  state  of  Tennessee,  and  the  prisonen 
were  in  the  state  of  North  Carolina,  ths 
conrts  of  the  former  commonwealth  alone 
had  jurisdiction  of  the  offense.  The  pris- 
oners, if  such  were  the  facts,  were  deemed 
by  the  law  to  have  accompanied  the  deadly 
missile  sent  by  them  across  the  border,  and 
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to  have  been  oonstructlvely  present  when  the 
fatal  wound  was  actually  Inflicted.  As  our 
statute  confers  no  power  to  detain  In  cus- 
tody or  to  surrender,  at  the  demand  of  the 
ezecutlTe  of  another  state,  any  person  who 
does  not  fall  within  the  definition  of  a  "fugi- 
tive from  Justice,"  according  to  the  interpre- 
tation given  by  the  courts  of  the  United 
States  to  the  clause  of  the  federal  constitu- 
tion providing  for  Interstate  extradition^  and 
the  act  of  congress  pstssed  in  pursuance  of  it, 
the  only  qnestion  before  us  Is  whether  a 
person  can,  in  contemplation  of  law,  "flee 
from  Justice"  In  the  state  of  Tennessee  when 
he  has  never  been  actually,  but  only  con- 
Btructively,  within  its  territorial  limits.  Up- 
om  this  question  there  is  abundant  authority, 
emanating,  not  only  from  the  foremost  text 
writers  and  some'of  the  ablest  Jurists  of  the 
most  respectable  state  courts,  but  from  the 
supreme  court  of  the  United  States,  whose  pe- 
culiar province  it  Is  to  declare  what  interpre- 
tation shall  be  given  to  the  federal  consti- 
tution and  the  statutes  enacted  by  congress 
In  pursuance  of  its  provisions,  which  are  de- 
clared by  that  instrument  to  be  the  supreme 
law  of  the  land.  If  we  can  surrender  under 
our  statute  only  fugitives  within  the  mean- 
ing of  the  act  of  congress,  it  would  seem 
sufficient  to  cite  Ex  parte  Reggel,  114  U.  S. 
642,  5  Sup.  Ct  1148,  Where  it  is  held  that  a 
person  arrested  as  a  fugitive  has  a  right 
"to  insist  upon  proof  that  he  was  within 
the  demanding  state  at  the  time  he  is  al- 
leged to  have  committed  the  crime  charged, 
and  consequently  withdrew  from  her  Juris- 
diction, so  that  be  could  not  be  reached  by 
her  criminal  process."  It  Is  admitted  that 
the  prisoners  have  never  withdrawn  from 
the  Jurisdiction  of  the  courts  of  Tennessee, 
and  have  never  been,  either  at  the  time  when 
the  homicide  was  committed  or  since,,  ex- 
posed to  arrest  under  process  issuing  from 
them.  But  In  a  case  Involving  so  Important 
a  principle,  and  calculated  to  excite  general 
interest  on  the  part  especially  of  the  legal 
profession,  we  feel  warranted  in  not  only 
dtlng  but  quoting  from  other  authorities. 
Where  a  person  is  charged  with  cheating  by 
false  pretenses,  by  means  of  a  misrepresenta- 
tion in  writing  sent  to  another  state,  where- 
by he  procures  something  of  value  in  the 
state  to  which  such  writing  goes,  he  is 
deemed  to  be  constructively  present  where 
the  false  pretense  is  successfully  used,  and 
where  the  money  or  property  is  obtained, 
and  is  consequently  liable  to  be  indicted  and 
punished  there.  If  he  comes  within  the  reach 
of  the  process  of  its  courts.  People  v. 
Adams,  8  Denio,  190.  But  the  supreme 
court  of  Alabama,  in  a  case  exactly  in  point 
(In  re  Mohr,  73  Ala.  503),  state  the  principle 
applicable  here  with  great  clearness  and 
fWee.  The  defendant  was  charged  with 
cheating  by  false  pretenses  a  prosecutor  In 
the  state  of  Pennsylvania,  though  It  was  ad- 
mitted that  he  had  never  actually  gone  with- 
ki  the  limits  of  that  state.    The  court  said: 


"It  Is  clear  to  our  minds  that  crimes  which 
are  not  actually,  but  are  only  constructively, 
committed  within  the  Jurisdiction  of  the  de- 
manding state,  do  not  fall  within  the  class 
of  cases  Intended  to  be  embraced  by  the  con- 
stitution or  act  of  congress.  Such,  at  least, 
is  the  rule,  unless  the  criminal  afterwards 
goes  into  such  state  and  departs  from  it,  thus 
subjecting  himself  to  the  sovereignty  of  Its 
Jurisdiction.  The  reason  is,  not  that  the  Ju- 
risdiction to  fry  the  crime  is  lacking,  but 
that  no  one  can  in  any  sense  be  allegred  to 
have  fled  from  a  state,  in  the  domain  of 
whose  territorial  Jurisdiction  he  has  nevtf 
been  corporally  present  since  the  commission 
of  the  crime."  That  court  cited  to  sustain 
this  view,  among  other  authorities,  Wliart 
Cr.  PI.  (8th  Ed.)  231;  Kingsbury's  Case, 
106  Mass.  223;  Ex  parte  Smith,  3  McLean, 
121,  Fed.  Cas.  No.  12,968;  and  WUcox  v. 
Noize,  34  Ohio  SL  620.  Bouvler  (Law  Diet 
551)  deflnes  a  "fugitive  from  Justice"  as  "one 
who,  having  committed  a  crime  within  one 
Jurisdiction,  goes  into  another  in  order  to 
evade  the  law  and  avoid  punishment"  The 
same  writer  says,  also,  that  the  executive 
of  a  state  cannot  be  called  upon  to  deliver  up 
a  person  charged  with  a  criminal  offense  in 
another  state,  nnless  it  appear  that  such 
person  "Is  a  fugitive  from  Justice."  liapalj^ 
(Law  Diet  555)  defines  a  "fugitive  from  Jus- 
tice" as  "one  who,  having  committed  a  crime 
in  one  Jurisdiction,  flees  therefrom  Into  an- 
other Jurisdiction  in  order  to  escape  punish- 
ment" See,  also,  1  Abb.  Law  Diet  508, 
for  definition  of  "fleeing." 

To  hold  that  a  person  who  is  liable  to  in- 
dictment only  by  reason  of  his  constructive 
presence  Is  a  fugitive  from  the  Justice  of  a 
state  within  whose  limits  he  has  never  gone 
since  the  commission  of  the  offense,  involves 
as  great  an  error  as  to  maintain  that  one  who 
has  stood  still,  and  never  ventured  within 
the  reach  of  another,  has  fled  from  him  to 
avoid  Injury.  One  who  has  never  fled  cannot 
be  a  fugitive.  Jones  v.  Leonard,  50  Iowa, 
106;  7  Am.  &  Eng.  Enc.  Law,  646.  and  note 
1;  Id.  647.  Moore,  in  his  worl;  on  Extra- 
dition (volume  2,  {  581  et  seq.),  after  quoting 
the  exfract  already  given  from  Reggel's  Case, 
cites  a  number  of  other  cases,  wherein  gov- 
ernors of  states,  under  well-considered  opin- 
ions of  their  legal  advisers,  have  recogrnized 
and  acted  ttiwn  the  principle  that  a  person 
cannot  be  said  to  flee  from  a  place  where  he 
has  never  actually  been,  but  to  which  by  a 
legal  fiction  he  is  deemed  to  have  followed 
an  agency  or  instrumentality,  put  In  motion 
by  him,  to  accomplish  a  criminal  purpose. 
Spear  (Law  Extradition,  pp.  396-400)  cites 
and  discusses  the  authorities  bearing  upon 
the  question  whether  a  person  can  be  a  fugi- 
tive from  a  state  into  which  he  has  never  en- 
tered, and  not  only  reaches  the  same  conclu- 
sion at  which  we  have  arrived,  but  main- 
tains, arguendo,  that  a  po'son  who  has  been 
extradited  as  a  fugitive  cannot  be  sent  back 
from  the  demanding  state,  on  requisition  of 
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the  executlre  who  Btirrendered  him,  to  an- 
swer a  crime  committed  while  he  was  a  fo- 
gltlve,  because  one  who  Is   forcibly  taken 
away  does  not,  In  contemplation  of  law  or  In 
fact,  flee  from  justice.    The  author  says  that 
to  assume  that  an  abduction  by  force,  though 
under  legal  process.  Is  a  fleeing,  "Is  a  gross 
absurdity,  quite  as  bad  as  the  theory  of  fugi- 
tives by  construction."    Had  It  not  l)een  pro- 
vided by  the  constitution  of  the  United  States 
(article  4,  i  2,  d.  2)  that  "a  person  charged 
In  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee '  from  Justice  and  be 
found  in  another  state,  shall,  on  demand  of 
the  ezecatlve   anthorl^  of   the  state  from 
which  he  has  fled  be  delivered  up,"  etc.,  the 
states,  as  to  the  right  to  demand  and  the 
power  to  surrender  fugitives  from  justice, 
would  hare  sustained  relations  to  each  other 
analogous  to  those  existing  between  inde- 
pendent nations.    State  y.  Outshall,  110  X.  O. 
638,  16  a  B.  261.    If  no  stipulation  by  treaty 
were  now  in  force  requiring  the  government 
of  the  United  States  to  surrender,  on  requisi- 
tion of  the  authorities  of  Canada,  persons 
charged  with  murder  In  that  Dominion,  those 
guilty  of  such  crimes  would  flnd  this  country 
a  safe  asylum.    In  the  absence  of  any  provi- 
sion of  law  Imposing  upon  the  executive  of 
the  state  of  North  Carolina  the  duly  of  sur- 
rendering, on  requisition  of  the  governors  of 
other  states,  any  person  charged  with  a  crim- 
inal ofFense  in  the  demanding  states,  except 
such  as  shall  he  shown  to  have  fled  from  jus- 
tice within  the  meaning  of  the  federal  consti- 
tntion,  the  governor  must  search  in  vain  for 
axitbority  to  issue  a  warrant  of  extradition, 
In  a  case  like  this  before  us,  as  was  in  effect 
conceded  in  Re  Sultan  (decided  at  this  term), 
reported  in  20  S.  B.  376.    While  a  statute 
passed  now,  and  making  it  murder  to  will- 
foUy  pat  In  motion  within  the  state  of  Nm^ 
Oarolina  any  torce  which  should  kill  a  human 
being  In  a  neighboring  state,  might  not  be 
amenable  to  such  constitutional  objection  as 
that  discussed  in  State  y.  Knight,  Tayl.  65 
(44),  it  would  as  to  this  case  be  an  ex  post 
facto  law.    But  in  the  exercise  of  its  reserved 
sovereign  powers,  the  state  may,  as  an  act 
of  coml^  to  a  sistor  state,  provide  by  statute 
for  the  surrender,  upon  requisition,  of  par- 
sons who,  like  the  prisoners,  are  indictable  for 
nanrderin  another  state,  though  they  have  nev- 
er fled  from  justice.  If  it  shall  be  proved  that 
tlie  prisoners  were  in  fact  in  North  Carolina 
and  the  deceased  in  Tennessee  when  the  fa- 
tal wound  was  inflicted,  a  law  may  still  be 
enacted  giving  the  governor  the  authority  to 
Issne  his  warrant  and  deliver  them  on  requi- 
sition.   Meantime  it  may  be  asked,  what  can 
be  done  to  provide  for  this  casus  omissus? 
TVe  may  answer,  in  the  language  of  Si>ear 
(suina,  p.  400):     "Nothing,  by  any  extradition 
process,  until  there  is  some  authority  of  law 
for  it    •    •    •    State  statutes  may  be  enact- 
ed to  furnish  a  remedy  not  now  supplied  by 
either  federal  or  state  law."  Were  the  courts, 
without  any  semblance  of  right,  to  supply 


the  legislative  omission,  it  would  be  a  crim- 
inal usurpation  of  authority,  more  pernlclons 
to  the  public  interests  than  the  escape  ot,  not 
two,  but  scores  of  criminals.  Appellate' 
courts  cannot  deliberately  legislate  for  the 
punishment  of  crime  without  incurring  a  mor- 
al accountabilily  as  grave  as  that  of  the  crim- 
inal who  suffers  by  the  usurpation. 

The  attorney  gen»al,  with  commendable 
frankness,  admitted  that  he  could  flnd  no  au- 
thority to  sustain  his  contention.  It  is  not 
pretended  that  a  single  appellate  court,  fed- 
eral mr  state,  mr  a  respectable  law  writer,  has 
given  any  other  Interpretation  to  the  law 
than  that  adopted  by  ns.  Courts  cannot 
amend  w  override  constitutions  and  statutes, 
and,  upon  the  higher-law  idea,  anticipate  dil- 
atory legislatures  by  providing  for  the  safety 
of  the  public  in  the  event  that  anarchists 
should  project  deadly  mIssUes  across  a  state 
border.  Mobs  can  be  suppressed  under  the 
common  law  wherever  they  may  assemble 
for  an  unlawful  purpose  and  attempt  to  put 
such  piirpose  into  execution.  But,  If  they 
could  not,  it  would  be  the  duty  of  the  legisls/' 
ture,  not  of  the  courts,  to  provide  for  their 
suppression.  If  there  is  any  foundation  for 
apprehending  that  the  disorderly  elements  of 
society  are  watching  for  opportonlty  to  take 
life  and  destroy  projjerty,  provided  they  can 
see  a  way  of  escape  through  the  loopholes  of 
defective  laws,  the  representatives  of  the  peo- 
ple must  be  trusted  to  meet,  if  not  anticipate, 
emergencies  as  they  arise.  Neither  actual 
nor  possible  consequences  should  deter  judges 
ftom  executing  the  law  as  It  Is  plainly  writ- 
ten. The  argumentum  at>  inconvenient!, 
when  used  to  bring' about  a  modification  of  a 
well-established  principle  of  law,  should  be 
addressed  to  the  lawmaker,  whose  province 
it  Is  to  provide  a  remedy  tar  any  evils  grow- 
ing out  of  its  enf(»cement  Addressed  to 
Judges  under  such  circnmstancee,  it  is  an  in- 
vitation or  a  temptation  offered  to  violate 
their  sacred  obligations  in  wder  to  appease 
the  public.  In  Spior's  Case,  1  Dev.  Ml,  the 
supreme  court  declared  the  prisoner  entitled 
to  his  discharge  npon  a  writ  of  habeas  corpus 
where  the  term  of  the  court  expired  pending 
his  trial  for  murder,  because  he  could  not  be 
again  put  in  jeopardy  tor  that  offense.  The 
defect  in  the  law  was  subsequently  remedied 
by  statute  allowing  the  court  to  continue  into 
the  next  week  if  a  felony  were  being  tried 
when  the  week  expired.  But  the  court,  com- 
posed of  Taylor,  Hall,  and  Henderson,  did  not 
hesitate  tar  a  moment  because  a  guilty  man 
might  escape.  On  the  contrary,  Judge  Hall 
said:  "The  guilt  or  innocence  ot  the  prisoner 
is  as  little  the  subject  of  Inquiry  as  the  mer- 
its of  any  case  can  be  when  it  is  brought  l>e- 
fore  this  court  on  a  collateral  question  of 
law."  Courts  enfOTce  laws,  not  simply  to 
pimish  the  guilty,  but  as  well  to  protect  the 
innocent  The  law  which  falls  to  provide  for 
the  extradition  of  a  guilty  man  must  be  uh- 
d«^tood  and  adhered  to,  becanse  It  may  be 
invoked  as  a  protection  to  the  innocent,  who 
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are  proaecfated  without  cause,  against  the  an- 
noyance, expense,  and  invasion  of  personal 
liberty  involved  in  being  extradited.  There 
was  error.  The  prisoner  should  have  been 
discharged. 

CLARK,  J.  (dissenting).  It  !b  a  fact  agreed 
In  this  petition  that  the  defendants  being  in 
this  state,  slew  the  deceased,  who  was  over 
the  line  in  Tennessee.  The  defendants  were 
Indicted  In  this  state  for  the  murder,  and 
convicted.  On  appeal,  the  conviction  was 
reversed,  this  court  holding  (State  v.  Hall, 
114  N.  C.  609,  19  8.  E.  602)  that  there  was  a 
defect  of  jurisdiction  because  the  offense 
was  committed  in  Tennessee,  and  that  in 
legal  contemplation  the  parties  committing 
the  crime  were  In  Tennessee.  If  they  were 
in  Tennessee  when  they  committed  the  crime, 
they  are  now  in  North  Carolina,  and  in  legal 
contemplation  are  necessarily  fugitives  from 
Justice.  If  they  were  not  in  Tennessee,  but 
In  North  Carolina,  when  they  committed  the 
crime,  then  it  was  error  to  hold  that  the 
defendants  could  not  be  convicted  in  North 
Carolina.  They  should  be  tried  in  the  Juris- 
diction in  which  they  were  when  the  offense 
was  perpetrated.  That  has  been  held  to  be 
In  Tennessee.  If  that  is  sound  law,  and  the 
defendants  were  then  in  law  in  Tennessee, 
and  now  in  fact  are  in  North  Carolina,  they 
are  in  legal  contemplation,  and  within  the 
language  and  purport  of  the  extradition  law, 
"fugltiveB  from  Justice."  This  term  is  in- 
tended to  embrace  those  who,  having  com- 
mitted a  crime  in  one  state,  endeavor  to 
evade  Justice  by  being  in  another  state, 
whither  the  ordinary  process  of  the  state 
where  the  crime  was  committed  will  not 
reach  them.  That  Is  the  situation  of  these 
defendants.  They  are  sheltering  themselves 
from  process  by  being  in  another  state, 
They  are  charged  with  murder  in  Tennessee, 
and  are  now  where  the  ordinary  process  of 
the  courts  of  that  state  cannot  reach  them. 
They  can  only  be  had  for  trial  in  the  state 
of  the  commission  of  the  crime  by  applicar 
tion  to  the  governor  of  the  state  where  they 
are  to  be  found.  They  are  proper  subjects 
of  extradition.  If  a  mob  occupying  the  Jer- 
sey side  of  the  Hudson  should  shell  the  city 
of  New  Tork,  or  from  the  opposite  shore  .of 
the  Delaware  should  cannonade  the  city  of 
Philadelphia,  they  would  be  liable  to  no 
punishment  In  New  Jersey,  under  the  de- 
cisions of  the  courts,  because,  "In  contempla- 
tion of  law,"  the  mobs  are  In  New  York  and 
Pennsylvania.  But  If  It  Is  true,  as  Is  con- 
tended by  the  defendants,  that  the  members 
of  the  mob  cannot  be  extradited  because  the 
mob  never  was  In  those  cities.  It  would  be 
a  singular  state  of  things.  This  ruling  would 
also  place  Savannah,  Memphis,  St  Louis, 
Cincinnati,  Louisville,  and  hundreds  of  other 
cities  and  towns  at  the  mercy  of  any  mob 
which  might  assemble,  with  weapons  of  long 
range,  across  the  state  line.  The  preamble 
to  the  constitution  of  these  states  recites  that 


it  was  ordained  "to  form  a  more  perfect 
union  and  insure  domestic  tranquility." 
Article  4,  (  2,  cL  2,  provides  "that  any  per- 
son charged  In  any  state  with  treason,  felon; 
or  other  crime,  who  shall  flee  from  Justice 
and  be  found  In  another  state,  shall  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  be  fled,  be  delivered  up  to  be 
removed  to  the  state  having  Jurisdiction  o( 
the  crime."  It  would  be  a  restricted  con- 
struction, and  little  calculated  to  "form  s 
more  perfect  union  and  establish  domestic 
tranqullily,"  to  hold  that  a  "fugiOve  from 
Justice"  In  the  purview  of  this  provision  ap- 
plies only  to  persons  who,  being  actually  as 
well  as  potentially  in  the  state  where  the 
crime  was  committed,  afterwards  departed 
the  same.  A  person  who  places  himself  out- 
side the  limits  of  the  state  from  thence  to 
commit  the  crime  within  said  state,  and  ever 
afterwards  avoids  going  into  said  state  to 
avoid  arrest,  as  truly  "flees  from  Justice" 
as  he  who,  having  committed  a  crime,  flees 
from  the  state  subsequently.  If  an  Infernal 
machine  sent  by  mail  or  express  from  a  dis- 
tant state  explodes  and  kills  the  receiver, 
it  is  murder  committed  In  the  latter  state. 
The  sender  skulking  In  another  state  to 
avoid  arrest  is  as  truly  a  fugitive  from  Jus- 
tice as  if  he  had  accompanied  the  machine 
to  its  destination  and  then  fled.  The  con- 
stitutional provision  for  extradition,  and  the 
laws  passed  in  pursuance  thereof.  It  should 
be  remembered,  are  not  criminal,  but  reme- 
dial, provisions.  They  should  therefore  be 
liberally  construed  to  effect  the  purpose  In- 
tended to  be  served,  which  is  to  extend  into 
another  state,  through  the  medium  of  Its 
executive,  the  process  of  the  state  whose 
laws  have  been  violated.  This  process,  hav- 
ing no  validity  beyond  its  borders,  can  only 
be  made  available  to  arrest  the  person 
charged  with  crime  by  virtue  of  the  gov- 
ernor of  the  state,  where  such  person  Is  to 
be  found,  acting  under  the  extradition.  Just 
as  a  magistrate  of  one  county  may  indorse 
a  summons  issued  by  a  Justice  of  the  peace 
in  another  county,  under  the  Code.  Civilized 
man  must  recoil  from  the  practical  ruling 
that  the  territory  adjacent  to  state  bounda- 
ries Is  a  "no  man's  land,"  and  that  murder 
is  privileged  if  committed  across  a  state  line 
It  may  be  safely  said  that  the  Judge  who 
first  laid  down  a  ruling  from  which  such 
result  practically  follows  did  not  foresee  the 
purport  and  effect  of  bis  decision.  We  are 
called  upon  to  correct,  not  to  perpetuate, 
his  errors,  though  others  have  since  followed 
him.  It  Is  true  that  this  restricted  construc- 
tion has  been  placed  on  this  clause  by  sev- 
eral courts  and  text  writers,  but  their  opin- 
ions are  merely  of  "persuasive  authority," 
as  we  have  often  held,  and  entitled  only  to 
the  weight  due  to  the  reasons  they  give. 
Years  ago  Chancellor  Kent  (1  Comm.  477) 
said  that  It  would  not  do  "to  press  too 
strongly  the  rule  of  stare  decisis,  when  it  is 
recollected  that  over  one  thousand  cases  la 
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Qie  ElngUah  and  American  books  have  been 
oreimled.    Even  a  series  of  decisions  are 
not  always  conclnalve,  and  the  revision  of  a 
decision  often  reeolves  Itself  into  a  mere 
question  of  expediency."    His  remark  baa 
received  added  force  since  by  tbe  fact  tbat 
overruled  cases  now  number  several  tboo- 
sand.     Espeolally  a  constitutional  provision 
cannot  be  nallified  or  rendered  of  no  effect 
by  tbe  erroneous  ruling  of  a  Judge.    Wben 
tbe  choice  Is  presented  us,  it  is  his  error, 
and  not  the  constitution,  whlcb  must  be  dis- 
regarded.   This  is  clearly  so  U  tbe  constitu- 
tion is  superior  to  the  power  of  a  court  to 
amend  it  by  erroneous  Interpretation.    Courts 
do  not  yet  dalm  InfaUiblUty,  and  are  not 
above  correcting  errors,  especially  in  a  mat- 
ter BO  clearly  against  the  very  intent  and 
meaning  of  the  federal  constitution  as  a  rul- 
ing that,  though  a  murder  has  been  com- 
mitted   in    the   United    States,    yet    a   state 
may  be  powerless  either  to  try  the  murderer 
when  found  in  its  borders  or  to  surrender 
him  to  another  state  where  he  may  be  tried. 
There  is  no  authority  or  precedent  in  this 
state,  and,  this  being  with  us  a  case  "of 
novel   impression,"    we  are  not    hampered 
from  giving  such  construction  to  the  clause 
as  is  most  consonant  to  our  views  of  its 
true  Intent  and  purport    It  is  true  the  sev- 
eral states  might  pass  statutes  broader  than 
the  clause  quoted  from  the  federal  constitu- 
tion, but  it  Is  also  true  that  some  of  them 
might  fall  to  do  so.    Tbe  federal  constitution 
does  not  contemplate  leaving  the  security  of 
so  many  cities  and  towns,  lying  near  state 
boundaries,  dependent  upon  the  inadvertence 
or  unwillingness  of  the  legislature  of  a  neigh- 
boring state  to  pass  an  extradition  law  more 
liberal  than  tbe  federal  constitution.     Be- 
sides, our  statute  (Code,  {  1165)  Is  broader, 
and  authorizes  the  arrest  of  "any  fugitive" 
who  has  committed  the  crimes  therein  si>ecl- 
fled  "out  of  tbe  state  and  within  the  United 
States."    A  fugitive  from  Justice  is  simply 
oii«  who,  having  committed  a  crime  within 
a  state,  keeps  himself  beyond  the  ordinary 
process  of  the  courts  of  such  state.    The 
two  cases  cited  from  the  supreme  court  of 
the  United  States  (Ex  parte  Reggel,  114  U. 
S.  642,  6  Sup.  Ct  1148,  and  Roberts  v.  ReiUy. 
116  U.  &  80,  6  Sup.  Ct  291),  read  according 
to  tbe  spirit  instead  of  the  letter,  sustain, 
rather  than  militate  against  this  view;   in 
which  case  be  can  be  demanded  of  the  ex- 
ecutive of  any  state  In  which  he  may  be 
found.    Even  If  there  had  been  no  constitu- 
tional provision  and  no  statute,  the  comity  ex- 
isting between  states  in  a  federal  union  would 
anthorlce  the  surrender  to  another  state  ot  a 
person  who  has  committed  murder  in  that 
state  while  standing  in  this  state.    This  comi- 
ty has  been  extended  to  recognize  corpora- 
tions chartered  in  other  states  and  in  other 
cases.    (Comity  certainly  should  recognize  that 
murder  is  a  high  offense  against  the  laws  of 
a  sister  state,  and  we  should  refuse  to  shelter 
tbe  olCender  wben  demanded  for  trial.     In  re- 


fusing to  discharge  tiie  prisoner  I  think  tboe 
was  no  error. 

MacRAB,  X    I  Join  In  the  above  dissent 


(US  N.  C.  448) 

BASKET  et  aL  v.  MOSS  «t  aL 

(Supreme  C!ourt  of  North  Carolina.    Dee.  27, 

1884.) 

VuaaUi  Ck>HTBAOT— PBOOUBBlilST  OF  PUBUO  0»- 

wo«— iNTBBPOsiTiON  OF  Equm— Pa». 
TIES  IN  Fabi  Delicto. 

1.  An  agreement  for  compensation  for  pro- 
curing the  appointment  or  resignation  of  a  pub- 
lic officer  is  void,  as  against  public  policy. 

2.  A  mortgage  given  to  secure  the  pay- 
ment of  compensation  for  procuring  the  ap- 
pointment or  resignation  of  a  pnblic  officer  is 
void,  as  against  public  policy. 

3.  Though  such  mortgage  is  void,  its  ex- 
istence is  a  cloud  on  the  mortgagor's  title,  which 
equity  will  remove  by  canceliaBon.  Shepherd, 
C.  J.,  dissenting. 

Appeal  from  superior  court,  Vance  county; 
Bynum,  Judge. 

Suit  by  A.  M.  Basket  and  another  against 
John  R.  Moss  and  another  to  restrain  the  sale 
of  land  under  a  deed  of  trust  From  a  Judg- 
ment restraining  the  sale  of  the  land  until 
final  Judgment,  defendants  appeal.    Affirmed. 

T.  T.  Hicks,  for  appellants.  A  C.  Zollloof- 
f er,  for  appellees. 

CLARK,  J.  The  public  has  a  right  to  some 
better  test  of  the  capacity  of  their  servants 
than  the  fact  that  they  possess  the  means 
of  purchasing  their  offices.  The  C!ode  (section 
1871)  provides,  "Ail  bargains,  bonds  and  as- 
surances, made  or  given  for  the  purchase  or 
sale  of  any  office  whatsoever,  the  sale  of 
which  is  contrary  to  law,  shall  be  void."  Not- 
withstanding the  office  is  an  office  under  the 
United  States  government,  if  an  action  were 
brought  in  our  courts  to  recover  upon  a  bond 
or  mortgage  given  for  such  consideration,  our 
courts  would  hold  it  void.  Such  agreements 
are  void  at  common  law,  as  well  as  by  stat- 
ute. So,  also,  contracts  to  procure  appoint- 
ments to  office  are  void  (Mechem,  Pub.  Off. 
(  351),  or  to  resign  office  In  another's  favor 
(Id.  i  357;  Meacham  v.  Dow,  32  Vt  721; 
Graeme  v.  Wroughton,  11  Exch.  146). '  Pnblic 
offices  are  public  trusts,  and  should  be  con- 
ferred solely  upon  considerations  of  ability, 
integrity,  fidelity,  and  fitness  for  the  position. 
Agreements  for  compensation  to  procure  these 
tend  directly  and  necessarily  to  lower  the 
character  of  the  appointments,  to  the  great 
detriment  of  the  public.  Hence  such  agree- 
ments, of  whatever  nature,  have  always  been 
held  void,  as  being  against  public  policy.  Me- 
gulre  V.  (3orwlne,  101  U.  S.  108;  Tool  Ca  v. 
Norris,  2  WaU.  45;  Gray  v.  Hook,  4  N.  Y.  449; 
Gaston  ▼.  Drake,  88  Am.  Rep.  548;  Filson  v. 
Hlmes,  47  Am.  Dec.  422;  Faurie  v.  Morln, 
4  Mart  (La.)  39;  Liness  v.  Hesing,  92  Am. 
De&  153.  Bays  Ames,  O.  J.,  in  Eddy  v. 
Capron,  67  Am.  Dec.  541:  "By  the  theory  of 
our  government,  appointments  to  office  ar» 
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presumed  to  be  made  solely  apon  the  prin- 
ciple 'detur  dlgnlorl,'  and  any  practice  where- 
by the  bare  cpnslderation  of  money  Is  brought 
to  bear  In  any  form  upon  such  appointment  to 
or  resignation  of  office  conflicts  with  and  de- 
grades this  great  principle.  The  services  per- 
formed under  such  appointments  are  paid  for 
by  salary  or  fees  presumed  to  be  adjusted  at 
the  point  of  adequate  remuneration  only. 
Any  premium  paid  to  obtain  office  interferes 
with  this  adjustment,  and  tempts  to  pecula- 
tion, overcharges,  and  frauds,  in  the  effort  to 
restore  the  balance  thus  disturbed."  Besides, 
the  moral  sense  revolts  at  traffic,  to  any  ex- 
tent, in  the  bestowal  of  public  office.  It  is 
against  good  morals,  as  well  as  against  the 
soundest  principles  of  public  policy.  If  pub- 
lic offices  can  be  sold  or  procured  for  money, 
the  purchasers  will  be  sure  to  reimburse  them- 
selves by  dispensing  the  functions  of  their 
offices  for  pecuniary  consideration.  The  law 
wisely  guards  against  the  first  step  In  that 
direction.  For  that  reason,  not  only  the  sum 
agreed  to  be  paid  directly  to  the  bolder  of  this 
office  to  resign,  but  the  amounts  advanced  for 
expenses  and  compensation  of  persons  to  go 
to  Washington  to  procure  the  authorities  there 
to  accept  the  resignation  of  one  party  and  the 
appointment  of  the  other,  are  not  recoverable, 
for  the  same  reason  that  agreements  to  pay 
for  lobbying  the  passage  of  bills  before  a  legis- 
lative body  are  void.  Lawson,  Cont.  !  309, 
and  Mecbem,  Pub.  Off.  i  SCO,  and  cases  cited. 
All  agreements  for  expenses  and  compensa- 
tion of  persons  seeking  to  influence  or  procure 
appointments  to  office  are  void.  Lawson, 
C!ont  S  310.  "The  courts  condemn  the  very 
appearance  of  evil,  and  it  matters  not  that  in 
a  particular  case  nothing  Improper  was  done 
or  expected  to  be  done.  It  is  enough  that  the 
employment  tends  directly  to  such  results." 
Clippinger  v.  Hepbaugh,  40  Am.  Dec.  519; 
Wood  V.  McCann,  6  Dana,  306;  Mills  v.  Mills, 
100  Am.  Dec.  535,  and  numerous  other  cases 
cited  in  notes  to  Mechem,  Pub.  Off.  |  360; 
Lawson,  Cont  S  311,  and  cases  cited. 

If  an  action  had  been  brought  to  recover 
these  sums,  or  to  foreclose  a  mortgage  given 
to  secure  payment  thereof,  the  court  would 
dismiss  the  action.  The  defendant  contends, 
however,  that  as  be  was  careful  to  take  a 
mortgage,  with  a  power  of  sale,  the  courts  will 
not  Interfere  by  injunction,  but  will  let  him 
proceed  to  collect  his  ill-gotten  gains.  This 
would  simply  legalize  the  practice  which  Is  de- 
nounced both  by  statute  and  common  law. 
Reasons  of  public  policy  forbidding  this  spe- 
cies of  corruption  are  too  profound,  and  too 
Important  to  the  public  welfare,  to  be  evaded 
and  nullifled  by  so  simple  a  device.  A  mort- 
gage given  to  secure  a  sum  of  money  upon  an 
agreement  against  public  policy  Is  void.  Code, 
{  1871;  Teal  v.  Walker,  111  U.  8.  252,  4  Sup. 
Ct  420;  Wlldey  v.  Collier,  7  Md.  273;  Crowd- 
er  T.  Reed,  80  Ind.  1.  The  sale  under  a  void 
mortgage  wonld  be  a  cloud  on  the  titie,  and 
an  injunction  lies,  especially  when  the  Invalid- 
ity does  not  appear  upon  the  tuce  of  the  mort- 


gage, bnt  reqoirea  extrinsic  evidence  to  prove 
It  1  High,  Inj.  !  469;  Tager  v.  Merkle.  26 
Minn.  429,  4  N.  W.  819.  In  cases  where  the 
consideration  is  immoral,  the  deed  will  be  set 
aside.  2  Add.  Cont  716.  Pom.  Bq.  Jar.  H 
939-942,  caUs  attention  to  the  fact  that  the 
rule  "In  pari  delicto"  is  often  misunderstood, 
and  Its  application  Is,  properly  and  correctly, 
that  In  such  cases  "Potior  est  conditio  possi- 
dentis, "-^that  Is,  that  the  court  will  permit 
nothing  to  be  done  which  will  enable  a  party 
to  collect  from  the  other  the  fnilts  of  his 
wrong.  When  he  sues  to  recover,  the  law 
will  not  give  him  judgment  When  he  has 
shrewdly  attempted  to  evade  this  by  taking  a 
mortgage  with  a  power  of  sale,  the  court  will, 
by  injunction,  prevent  his  collecting  on  a 
mortgage  denounced  as  void  by  reasons  of 
public  policy.  In  section  941  be  says:  "When- 
ever public  policy  Is  considered  as  advanced 
by  allowing  either  party  to  sue  for  relief  against 
the  transaction,  then  relief  is  given  to  him.  In 
pursuance  of  this  high  principle,  and  in  com- 
pliance with  the  demands  of  a  high  public  pol- 
icy, equity  may  aid  a  party  equally  guilty 
with  his  opponent,  not  only  by  canceling  and 
ordering  the  surrender  of  an  executory  agree- 
ment but  even  by  setting  aside  an  executed 
contract,  conveyance,  or  transfer,  and  decree 
the  recovery  back  of  money  paid  or  prop- 
erty delivered  in  performance  of  the  agree- 
ment" Also,  In  section  940,  he  says  that 
whenever  the  defensive  remedy  at  law  will 
not  be  equally  certain,  perfect,  and  adequate, 
the  equitable  remedy  will  be  granted  by  In- 
junction and  the  like.  "The  equitable  relief 
so  conferred  does  not  violate  the  general  max- 
im concerning  parties  In  part  delicto.  On  the 
contrary,  it  carries  that  maxim  Into  effect" 
So  In  the  present  case  the  injunction  against 
sale  under  the  void  mortgage  taken  against 
public  policy  enforces  that  maxim,  by  pre- 
venting either  party  recovering  anything 
from  the  other.  This  is  also  the  well-settied 
rule  in  England.  In  Uoyd  T.  Gurdon,  2 
Swanst  181,  Lord  Eldon  granted  an  Injunc- 
tion to  restrain  the  negotiation  of  bills  of  ex- 
change which  were  made  void  by  statute  (9 
Anne,  c.  14),  which  Is  In  the  very  tenor  of  sec- 
tion 1871  of  the  Code,  applicable  to  the  present 
transaction.  Lord  Hardwlcke  granted  the 
Injunctive  relief  In  a  similar  case  (Smith  v. 
Aykwell,  3  Atk.  666);  and  the  vice  chancellor, 
in  Earl  of  MlUtown  v.  Stewart  8  Sim.  STL 
which  was  affirmed  by  Lord  Cottenhan  (3 
Mylne  &  C.  18).  In  such  case,  before  the 
master  of  the  rolls.  Sir  John  Romilly,  where 
part  of  the  consideration  was  for  money  loan- 
ed, and  part  was  for  an  Immoral  considera- 
tion, the  whole  mortgage  was  ordered  to  be 
canceled;  the  court  declining  to  pass  upon  the 
question  whether  the  mortgagee  could  recover 
at  law  for  the  valid  part  of  the  consideration. 
1.  e.  the  money  loaned.  Wlllyams  v.  Bullmore. 
3S  Law  J.  Ch.  461.  In  the  present  case,  ui>on 
the  defendant's  own  showing,  $37.50  la  the 
only  valid  part  of  the  sum  attempted  to  be  ae- 
cnred.     Whether  the  mortgage  can  be  upheld 
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to  that  extent  Is  not  before  ns,  as  the  plaintiff. 
Id  bla  reply,  expresses  his  willingness  to  pay 
said  sam.  The  plaintiff  recovering  Judgment 
for  the  cancellation  of  the  mortgage,  the  de- 
fendant should  be  taxed  with  the  costs.  The 
Injunction  was  properly  continued  to  the  hear- 
ing.  Affirmed. 

SHEPHERD,  a  J.  (concurring).     I  concur 
in  the  conclusion  of  the  court  that  the  agree- 
ment which  the  mortgage  Is  given  to  secure 
Is  contrary  to  public  policy,  and  therefore 
Illegal,  and  I  am  also  of  the  opinion  that  the 
Injunction  should  be  continued  until  the  final 
bearing.    It  Is  alleged  that  the  plaintiff  Jo- 
seph Basket  has  a  resulting  trust  In  the  land 
Included  In  the  mortgage,  and  as  it  does  not 
appear  that  he  had  any  connection  with  the 
Illegal  transaction  between  A.   M.   Basket, 
the  mortgagor  (the  holder  of  the  legal  title), 
and  the  mortgagee,  I  see  no  reason  why  the 
equitable  aid  of  the  court  should  not  be  ex- 
tended to  him.     I  cannot  agree,  however,  In 
that  part  of  the  opinion  which  declares  that 
A.  M.  Basket  is  entitled  to  equitable  relief. 
"Whenever  a  contract  or  other  transaction 
is  illegal,  and  the  parties  thereto  are.  In  con- 
templation of  law,  in  pari  delicto,  it  is  a 
well-settled  rule,  subject  only  to  a  few  special 
exceptions,  depending  upon  other  considera- 
tions of  policy,  that  a  court  of  eqtilty  will  not 
aid  a  particeps  crimlnis  either  by  enforcing 
the  contract  while  It  is  yet  executory,  or  by 
relieving  him  against  it  by  setting  it  aside, 
or  by  enabling  him  to  recover  the  title  to 
property  which  he  has  parted  with  by  Its 
means.    The  principle  is  thus  applied  in  the 
same  manner  when  the  illegality  is  merely 
a  malum  prohibitum,  being  in  contravention 
to  some  positive  statute,  and  when  it  is  mal- 
um in  se,  as  I>eing  contrary  to  public  policy 
or  to  good  morals.    Among  the  latter  class 
are  agreements  and  transfers,  the  considera- 
tion of  which  was  violative  of  chastity,  com- 
pounding of  a  felony,  gambling,  false  swear- 
ing, the  commission  of  any  crime,  or  breach 
of   good   morals."    1   Pom.  Eq.  jur.  i  402. 
"Where  the  party  seeking  relief  is  the  sole 
guilty  party,  or  where  he  has  participated 
equally  and  deliberately  in   the  fraud,   or 
where  the  agreement  which  he  seeks  to  set 
aside  is  founded  in  illegality,  Immorality,  or 
base  and  unconscionable  on  his  own  part,— 
in  such  cases  courts  of  equity  will  leave  him 
to  the  consequences  of  his  own  iniquity,  and 
will  decline  to  assist  him  to  escape  from  the 
toils  which  be  has  studiously  prepared  to 
entangle  others,  or  whereby  be  has  sought 
to  violate  with  impunity  the  best  interests 
and  morals  of  social  life.    *    •    •    Courts  of 
equity  could  not,  without  staining  the  ad- 
ministration of  justice,  interfere  to  save  the 
party  from  the  just  results  of  his  own  mis- 
conduct, when  the  failure  of  success  in  the 
scbeme  would  manifestly  be  the  sole  cause 
of  bis  praying  relief."     2  Story,  Eq.  Jur.  | 
697;    Adams,  Eq.  418.     These  principles  are 
so  well  established  that  it  is  hardly  neces- 


■aiy  to  produce  authority  in  their  suppwt, 
and  that  they  have  been  recognized  by  this 
court  is  plainly  evident  by  a  reference  to  the 
cases  of  Tork  v.  Merritt,  77  N.  G.  213;  Sparks 
T.  Sparks,  04  N.  0.  627,  and  authorfUes  cit- 
ed. There  are.  It  Is  true,  limitations  to  the 
rule,  as  where  parties  are  not  equally  in 
fault,  or,  as  in  the  case  of  usury,  where  the 
borrower  la  considered  as  In  vinculo,  or  where 
the  security  Is  for  past  cohabitation;  and 
tbere  are  cases  where,  under  peculiar  circum- 
stances, considerations  of  public  policy  will 
be  best  subserved  by  granting  relief.  Tliese 
and  other  instances  will  be  found  In  the  text- 
books and  notes  to  which  I  have  referred, 
and  there  seems  to  be  some  confusion  in  the 
decided  cases  upon  the  subject  No  satls- 
fiictory  authority,  however,  can.  In  my  opin- 
ion, be  found,  to  take  the  present  case  out 
of  the  general  rule.  If,  as  we  Imve  seen, 
the  court  will  not  Interfere  where  the  con- 
sideration is  the  compotmdlng  of  a  felony  or 
the  commission  of  a  crime.  It  Is  difficult  to 
understand  why  It  should  extend  its  relief 
where  the  consideration  Is  for  the  commis- 
sion of  the  offense  alleged  In  the  complaint 
Certainly,  considerations  of  public  policy  are 
as  grave  in  the  former  cases  as  in  the  lat- 
ter. Again,  it  will  hardly  be  contended  that 
the  plaintiff  A.  H.  Basket  is  not  equally  In 
fault  Indeed,  it  appears  from  tbe  written 
agreement  executed  contemporaneously  with 
the  mortgage  that  he  was  the  moving  party 
in  the  transactiotL  The  proposition  was 
made  by  him,  and  It  is  perfectly  clear  that 
his  guilt  is  equal  if  not  greater  than  that  of 
the  defendant  Again,  If  It  be  conceded  that 
that  he  is  entitled  to  relief  on  the  ground 
tliat  a  part  of  the  contract  (the  note)  Is  execu- 
tory, the  court  would  only  grant  it  upon 
terms;  and  as  the  mortgagee  has,  under  tiie 
agreement,  so  credited  the  note  that  every- 
thing la  eliminated  except  certain  expenses 
and  counsel  fees  and  a  i)re-exi8ting  debt 
leaving  only  a  balance  of  about  $200,  It 
would  seem  very  clear  that  the  court  even 
If  It  Interfaced,  would  not  place  him  in  any 
better  condition.  The  expenses  and  counsel 
fees  were  actually  expended  in  fui'therance 
of  his  own  proposition,  and  it  would  seem  a 
complete  reversal  of  the  maxim,  "In  pari 
delicto  mellor  est  conditio  defendentis,"  to  so 
use  the  equitable  power  of  the  court  as  to 
extricate  the  plaintiff  from  the  position  In 
which  he  has  placed  himself,  and  put  the 
entire  expense  of  carrying  out  his  own  prop- 
osition upon  the  shoulders  of  the  defendant 
No  clearer  case  can,  in  my  opinion,  be  con- 
ceived for  the  application  of  the  rule,  than 
the  present 

Furthermore,  it  is  a  fundamental  principle 
that  a  court  of  equity  never  interferes  where 
there  is  a  complete  defense  at  law.  High. 
InJ.  (  473.  In  the  present  case  it  is  said  tliat 
the  mortgage  is  utterly  void.  If  this  be  so. 
there  is  no  occasion  for  equitable  relief,  not 
even  on  the  ground  tlut  It  is  necessary  to 
discover  and  preserve  tbe  evidence  of  Its 


Digitized  by 


Google 


786 


SOUTHEASTERN  RBPORTBR,  YoL  20. 


(N.  a 


niesality,  as  the  contempoTaneotts  agreement 
executed  by  all  of  tbe  parties  Is  plenary 
proof  of  the  vitiating  element.  2  Story.  Eq. 
Jur.  S  700.  This  consideration,  as  well,  as 
the  firmly  established  rule,  "In  pari  delicto," 
etc..  Is  also  a  complete  bar  to  the  prayer  that 
tbe  deed  be  canceled  on  the  ground  that  It 
is  a  cloud  upon  plaintiff's  title.  Id,  Public 
policy  will  be  far  better  subserved  by  leav- 
ing the  plaintiff  where  his  Illegal  conduct 
has  placed  him,  than  by  encouraging  him  in 
another  attempt  to  violate  the  law  by  the 
assurance  that  a  court  of  equity  will  always 
stand  ready  to  relieve  him  against  the  con- 
sequences of  his  unsuccessful  experiments. 
"The  suppression  of  Illegal  contracts  Is  far 
more  likely,  In  general,  to  be  accomplished 
by  leaving  the  parties  without  remedy 
against  each  other,  and  by  thus  Introducing 
a  preventive  check  naturally  connected  with 
a  want  of  confidence,  and  a  sole  reliance 
npon  personal  honor.  And  so  accordingly 
the  modem  practice  Is  established."  1  Story, 
Bq.  Jttr.  §  29&  The  case  of  Patterson  ▼. 
Donner,  48  CaL  369,  dted  in  the  opinion  to 
the  effect  that  a  mortgage  given  to  secure 
money  upon  an  agreement  against  public  pol- 
icy does  not  divest  the  title,  does  not  aid 
the  plaintiff;  for.  If  the  title  is  not  divested, 
there  is  certainly  no  occasion  for  resorting 
to  a  court  of  equity,  where  tbe  Illegality  is 
evidenced,  as  In  this  case,  by  the  contempo- 
raneous agreement  referred  to.  The  case, 
however,  decides  the  other  way.  It  holds 
that  the  title  passes,  but  that  tbe  perform- 
ance of  the  illegal  condition  will  not  divest 
the  title  of  the  grantee.  Tbe  case  cited  from 
Indiana  Is  equally  inapplicable,  as  It  was  an 
action  at  law  to  enforce  an  illegal  executory 
agreement;  and  It  was,  of  coarse,  held  that 
tbe  defendant  could  plead  the  Illegality  of 
tbe  consideration.  The  case  from  Maryland 
Is  also  Inapplicable,  as  It  was  an  action  to 
foreclose  a  mortgage  given  upon  an  Illegal 
consideration,  and  the  court  refused  relief. 
It  Is  no  authority  that  the  court  would  have 
aided  the  mortgagor,  had  he  been  seeking 
a  decree  for  cancellation.  The  case  of  WU- 
lyams  v.  BuIImore,  supra,  cites  no  authority. 
It  seems,  however,  that  the  mortgagee  was 
seeking  foreclosure,  and  that  this  action  waa 
consolidated  with  one  brought  by  the  mort- 
gagor for  cancellation.  Under  these  circum- 
stances, there  was  a  decree  for  cancellation. 
It  is  doubtful  whether  the  court  would  have 
made  such  a  decree  had  not  tbe  mortgagee 
been  seeking  foreclosure.  However  this  may 
be,  It  cannot  be  regarded  as  sufficient  aathor- 
it7  to  overturn  the  well-established  rule  em 
bodied  In  the  maxim  which  I  have  quoted. 
There  Is  nothing  in  the  reference  to  Fom- 
eroy's  Equity  Jurisprudence  whichat  all  coun- 
tenances relief  under  the  circumstances  of 
this  case.  Tbe  defendant  has  already  agreed 
to  twms  as  favorable  as  would  be  imposed 
by  a  court  of  equity.  I  think  that  A.  M. 
Basket  has  no  standing  in  a  court  of  equity, 
and  that  under  the  drcnmstances  he  Is  en- 


titled to  no  relief.  To  interfere  in  bis  be- 
half would  be  giving  aid  and  comfort  to  tbe 
moving  party  in  this  illegal  transaction. 

(115  N.  C.  «i'i 

STERN  et  al.  v.  LEE  et  si. 
(Supreme  Court  of  North  Carolina.     Dec.  27, 

1894.) 
HoifBBTBAD  ExEtnTiON— Rights  or  RsiujirDBa- 

Max — COKVBTAKCII  BT  EoMESTEADBB — KffBCT. 

1.  A  remainder-man  may,  on  the  deter- 
mination of  the  particular  estate,  claim  a  home- 
stead in  the  land  as  against  his  judgment  cred- 
itors who  have  failed  to  sell,  nnder  execotioii, 
his  interest  in  the  land  before  the  termination 
of  the  life  estate.     HacRae,  T.,  dissenting. 

2.  The  purchaser  of  a  homesteader's  title 
to  land  acquires  all  the  rights  of  the  home- 
steader therein,  and  therefore,  nnder  Const 
art.  10,  {  3,  providing  that  "the  homestead,  on 
the  death  of  the  owner,  shall  be  exempt  from 
the  payment  of  any  debt  daring  the  minority 
of  his  children,"  the  land  is  not  subject,  in  the 
pnrcbaser's  hands,  to  sale  by  prior  judgment 
creditors  of  the  homesteader,  on  his  death,  un- 
til his  minor  children  become  of  age.  CAark, 
J.,  dissenting. 

Appeal  from  superior  court,  Cbowan  coun- 
ty; Graves,  Judge. 

Suit  by  L.  Stern  and  another  against  S.  P. 
Lee,  administratrtx,  and  others,  to  subject 
land  to  the  payment  of  a  Judgment  Fr<»n  a 
Judgment  sustaining  a  demurrer  to  tbe  com- 
plaint, plaintiffs  appeal.    Affirmed. 

W.  M.  Bond,  for  appellants.  W.  D.  Pm- 
den.  for  appelleea 

BURWELL,  3.  "Lend  held  in  remainder 
dependent  upon  a  life  estate  in  another  is 
not  susceptible  of  that  Immediate  occupancy 
which  Is  contemplated  by  law  in  order  to 
constitute  a  homestead."  MurchlsMi  t.  Ply- 
lo-,  87  N.  G.  78.  Hence,  while  the  estate 
of  the  Judgment  debtor,  Lee,  In  tlie  land  men- 
tioned in  the  pleadings,  was  only  an  estate 
in  remainder  after  the  life  estate  of  Mra 
Sarah  Frances  Bond,  his  interest  In  the  land 
was  subject  to  sale  under  execution.  The 
docketing  of  plaintiffs'  Judgments  under  tbe 
provisions  of  our  statutes  gave  them  a  lien 
on  the  estate  of  their  debtor  in  this  land; 
and  the  constitution  and  the  laws,  as  inter- 
preted by  this  court  in  the  case  cited  above, 
did  not  protect  that  estate  from  sale,  though 
it  was  all  the  realty  owned  by  tbe  debtor, 
and  was  worth  less  than  $1,000.  But  the 
plaintiffs  did  not  see  fit  to  exercise  this  right 
to  sell  thehr  debtor's  estate  in  remaindo*, 
and,  by  a  determination  of  tbe  particular 
estate,  his  right  to  the  land  has  become  such 
as  clearly  to  entitle  bim  to  claim  homestead 
privileges  and  immunities  therein.  Plain- 
tiffs' liens  are  not  at  all  displaced  or  affected 
by  the  change  of  the  debtor's  title.  Tlielt 
enforcement  is  postponed,  howevo:,  becanse 
In  lieu  of  that  estate  In  remainder,  which 
was  not  protected  from  sale,  there  has  come 
to  the  debtor  an  estate  which,  by  force 
of  the  provisions  of  the  constitution,  brought 
to  him  a  "homestead"  in  this  land.  Being 
thus  entitled  to  a  homestead  in  all  the  land 
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(It  being  worth  leoa  than  $1,000,  and  all  that 
be  owned),  he  conveyed  it  to  another  In  fee. 
He  could  not,  by  that  act,  deprive  the  plain- 
tiffs of  any  of  their  rights,  or  change  or  in 
any  degree  affect  them.   The  limit  of  the 
effect  of  that  deed  is  the  line  which  marks 
tbe  beginning  of  plaintiffs'  rights  under  the 
law.   The  plaintiffs  have  Hens  on  the  land 
by  virtue  of  their  docketed  Judgments.   The 
debtor's  deed  cannot  annul  or  change  tboee 
Ileus.    The  plaintiffs  have  a  right  to  enforce 
their  Hens  at  the  time  and  in  tbe  manner 
prescribed  by  law.    The  debtor's  deed  cannot 
for  an  Instant  postpone  that  enforcement. 
Tbe  effect  given  to  the  properly  executed 
deed  <^    tbe  "homesteader"  and  Us  wife, 
conveying  tbe  homestead  land,  by  tbe  deci- 
sions of  this  conrt,  does  not  at  all  interfere 
with  or  affect  the  rights  of  judgment  credit- 
ors.   By  the  law  they  are  given  a  lien.   Their 
lien  continues  in  force,  notwithstanding  the 
debtor's  conveyance,   unimpaired.    By   the 
law  the  enforcement  of  their  liens  by  sale  is 
postponed   until   the   determination   of   the 
"homestead"  right    That  postponement  is 
not  extended  by  the  debtor's  conveyance  of 
the  land.    It  seems  clear,  therefore,  that  the 
Judgment  creditors  of  homesteadss  have  no 
good  cause  to  complain  of  the  effect  allowed 
to  the  homesteader's  deed,  as  fixed  I7  the 
cage  of  Adrian  v.  Shaw,  82  N.  C.  474,  and 
the  long  line  of  cases  of  like  import    Tfaey 
are  left  In  exactly  the  plight  they  were  in 
when  the  deed  was  mada    On  tbe  contrary, 
the  homesteader  would  have,  we  think,  good 
cause  ot  complaint  if  it  was  held  that  a  con- 
veyance by  him  subjected  the  land  to  imme- 
diate sale  under  executions  issued  on  docket- 
ed Judgments;  for  in  that  event,  as  is  most 
forcibly  pointed  out  in  Simpson  v.  Houston, 
97  N.  O.  844,  2  S.  B.  651,  the  homestead  would 
be.  In  effect,  unalienable,  and,  being  unalien- 
able^ the  homestead  would  become,  under 
some  circumstances,  a  prison  rather  than  a 
home.    Thomp.  Homest  &  Bx.  <  889. 

In  many  states  where  homesteads  are  se- 
cured by  law  to  residents,  and  where  dock- 
eted Judgments  are  liens  on  the  Judgment 
debtor's  land,  an  exception  as  to  such  Hens 
Is  made  aa  to  homestead  lands.  On  the 
homestead  landst  while  occupied  as  such,  no 
Uen  attaches;  and  the  homesteader,  though 
he  is  also  a  Judgment  debtor,  can  make  a 
cood  title  to  the  homestead  land.  His  con- 
veyance^ if  made  while  holding  the  home- 
stead, is  good  against  the  docketed  Judg- 
ments. In  this  state  It  is  settled,  nemlne  dls- 
sentiente,  that  a  docketed  Judgment  creates 
a  lien  on  the  homestead  land.  That  being 
fixed,  the  courts  here  were  driven  to  tbe  con- 
clusion either  that  the  homestead  was,  in 
effect,  not  alienable,  or  that  the  rule  announ- 
ced in  Adrian  v.  Shaw,  supra,  was  the  law 
of  this  commonwealth.  Under  that  rule, 
those  who  acquired  by  proper  deed  the  home- 
steader's title  to  the  land  have  tbe  right  to 
assert  every  right  to  tbe  land  that  is  not  In- 
eonsistent  with  or  injurious  to  the  rights  of 

T,208.K.no.l9— 47 


the  lienors,  the  Judgment  creditors.  What 
the  rights  of  the  homesteader's  vendees  are 
will  l>e  disclosed  by  an  ascertainment  of  the 
rights  of  the  plaintiff  Judgment  creditors. 
The  rights  of  the  latter  are  paramount  and 
should  not  be  encroached  upon.  What  are 
they?  To  have  the  homestead  land  sold  to 
satisfy  their  debts  Just  as  SQon  as  the  quality 
of  "exemption  from  sale  undo-  execution," 
as  it  has  been  called,  passes  fnMu  the  land, 
—Just  as  soon  as  the  land  could  have  been 
sold  to  satisfy  tbe  Judgments  had  no  convey- 
ance l>een  made,  and  no  sooner.  When  does 
that  qnality  of  exemption  from  sale  under 
execution  cease?  It  seems  to  be  conceded  by 
plaintiffs'  counsel  that  that  quality,  according 
to  tbe  decisions  of  this  court  followed  tbe  land 
in  the  hands  of  the  purchaser  from  tbe  home- 
steader, and  continued  till  his  death.  But  it 
Is  insisted  that  it  ceased  at  his  demise.  We 
do  not  accede  to  that  proposition.  Const 
art  10,  (  S,  expressly  provides  that  "the 
homestead  after  tbe  death  ot  tbe  owner 
thereof  shall  be  exempt  from  the  payment 
of  any  debt  during  the  minority  of  his  chil- 
dren or  any  one  of  them."  The  duration  of 
this  quality  of  exemption  from  sale  under 
execution  is  thus  plainly  extended  beyond 
the  life  of  the  homesteader.  Had  he  not  sold 
the  homestead  land,  the  plaintiffs  could  not 
have  sold  it  to  satisfy  tbeb:  Judgments  until 
all  his  children  had  arrived  at  full  age.  We 
do  not  subtract  anything  firom  their  rights 
when  we  decide  (as  we  think  the  former  de- 
ctatons  of  this  court,  running  through  a  long 
series  of  years,  and  establishing  a  rule  under 
which  many  have  acquired  rights  to  proper- 
ty, require  us  to  do)  that  the  purchasers  of 
the  homestead  land  trom  tbe  homesteader 
and  his  wife  acqub-ed  the  right  to  hold  the 
land  against  Judgment  creditors,  not  only 
for  the  life  of  the  homesteader,  but  also  "dur- 
ing the  minority  ot  his  children,  or  any  one 
of  them."  In  a  very  recMit  case  (LAdd  v. 
Byrd,  113  N.  0.466, 18  8.  B.  666)  it  was  decid- 
ed that  where,  in  an  action  to  recover  pos- 
session of  land,  a  homestead  right  is  shown 
to  have  existed,  the  burden  is  on  the  plaintiff 
(claiming  to  own  the  "reversion"  after  the 
expiration  of  that  right)  to  show,  not  only 
the  death  of  tbe  homesteader,  but  also  the 
arrival  at  full  age  of  his  youngest  child. 
That  case  seems  decisive  of  this  one.  In 
Rogers  v.  Eimsey,  101  N.  0.  659,  8  S.  B.  159, 
there  was  a  contest,  as  there  is  here,  between 
Judgment  creditcnrs  and  the  vendee  of  the 
deceased  Judgment  debtor.  One  question  in 
that  a]M>eal  was,  when  did  the  homestead 
right  terminate  so  as  to  allow  the  creditor 
to  have  a  sale  of  the  aliened  land?  Obief 
Justice  Smith  there  said  that  "the  right  to 
such  homestead  terminated  at  his  death 
without  wife  or  infant  children,  and  hence, 
if  a  lien  had  been  acquired,  it  may  now  be 
enforced."  This  language  clearly  implies 
that  if  he  had  left  infant  cbildrea,  it  would 
not  have  terminated  at  his  death,  and  so  that 
case  is  also  decisive,  of  this  one.    In  Fleming 
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T.  Graham,  110  N.  C.  S74,  14  S.  E.  922,  tbe 
Justice  who  delivered  the  opinion,  combating 
the  rule  estahllshed  by  Adrian  v.  Shaw,  su- 
pra, uses  this  language:  "If  this  were  law, 
upon  the  termination  of  the  homestead  right 
by  the  death  of  snch  debtor  and  the  arrbeal 
of  hit  youngest  child  of  age,  nnmerous  one 
Uionsand  dollar  tracts  of  land  would  be  for 
aale,  which  he  bad  kept  till  then  exempt 
from  his  creditors."  The  words  we  have 
italicized  In  the  above  quotation  seem  to  In- 
dicate an  opinion  that  the  homestead  right 
did  not  terminate  till  tbe  youngest  child  of 
tbe  homesteader  became  of  age.    No  error. 

MacRAB,  J.  (dissenting).  I  do  not  think 
tliat  any  homestead  question  arises  upon  this 
appeal.  In  September,  1883,  the  first  Judgment 
was  taken  and  docketed  against  J>.  M.  I^ee; 
and  In  May,  1884,  the  other  two  Judgments- 
were  docketed  against  him,  and  from  the 
docketing  of  these  Judgments  the  lien  at- 
tached upon  his  estate  in  remainder.  Oode, 
y  435;  Manniz  v.  Ihrie,  76  N.  0.  299.  It  Is 
perfectly  clear  that,  during  the  widowhood 
of  Sarah  F.  Bond,  the  remainder-man,  D.  M. 
Lee,  had  no  estate  in  the  land  which  could 
be  set  off  by  metes  and  iMunds,  or  that  was 
susceptible  of  present  occupancy.  It  has 
been  so  expressly  held  in  Murchlson  v.  Fly- 
ler,  87  N.  O.  79,  where,  under  the  same  cir- 
cumstances, the  tenant  in  remainder,  with- 
out the  Joinder  of  his  wife,  mortgaged  the 
land.  The  court  held  that,  not  being  subject 
n>  a  homestead  in  favor  of  Murchlson,  the 
Joining  of  his  wife  was  unnecessary;  that 
his  power  to  convey  was  without  limit. 
"And  if  he  should  exert  this  power,  either  ab- 
solutely or  conditionally,  by  a  sale  of  his 
estate  and  interest  In  the  land  while  thus  un- 
touched by  the  right  of  exemption.  It  can 
never  again  be  made  nibjeci  to  that  right 
by  anything  that  may  thereafter  occur." 
When  D.  M.  Lee,  in  1888,  married  Sarah  F. 
Bond,  the  particular  estate  determined,  and 
be  became  owner  In  fee  of  the  land,  and  npon 
his  Interest  the  Hen  of  the  docketed  Judg- 
ments had  already  attached  when  there  was 
no  right  of  homestead  exemption.  This  lien 
could  not  be  divested  by  the  falling  In  of 
the  particular  estate.  It  Is  like  the  case  of 
McKelthan  v.  Terry,  64  N.  O.  25,  where,  the 
lien  having  been  acquired  in  1867  by  a  levy, 
It  was  held  to  be  a  vested  right,  which  could 
not  be  divested  by  the  homestead  provision 
of  the  constitution.  If  there  was  no  home- 
stead exemption,  the  lien  of  the  docketed 
Judgment  was  lost  at  the  expiration  of  10 
yeara  So  the  first  Judgment  lost  its  lien  in 
September,  1893,  and  the  others  In  May,  1894, 
and  the  plaintiff  is  not  entitled  to  the  relief 
demanded.     Whitehead  v.  Latham,  83  N.  0. 

OLARK,  T.  (dissenting).  The  homestead 
la  prescribed  and  Its  limits  defined  by  the 
constitution.  The  legislature  has  no  power 
to  Increase  It     Wharton  v,  Taylor,  88  N.  0. 


290.  Of  course,  neither  can  the  conrts  tn 
large  It  In  construing  its  limitations,  we 
must  look  to  the  plain,  unvarnished  langnage 
of  the  constitution,  and  not  back  of  it  to 
some  supposed  public  policy,  which  caused 
the  adoption  of  this  constltutl<maI  provision, 
as  to  which  minds  may  easily  differ.  Look- 
ing at  the  constitution  Itself,  It  la  clear  that 
the  homesteader  was  given  a  life  exemption, 
.no  more.  There  Is  no  indication  whatever 
that  he  should  have  the  power  to  exempt 
any  part  of  his  property  from  liability  for 
his  detyts  longer  than  his  life.  Another 
clause  gives  his  children  the  right  to  claim 
the  exemption  for  themselves  dnrlng  minori- 
ty, and  this  it  has  been  held  they  may  do, 
whether  the  homesteader  baa  had  tbe  home- 
stead laid  off  or  not  And  still  another 
clause  provides  that,  whoi  there  are  no  chil- 
dren, the  widow  may  Ukewlae  have  it  laid 
off  during  her  widowhood.  If  die  have  no 
homestead  in  her  own  right  The  only  lim- 
itation npon  this  right  of  the  widow  and  mi- 
nor children  Is  that  it  must  be  as  to  a  home- 
stead of  which  the  father  and  husband  is  the 
"owner"  when  be  diea  As  to  the  home- 
steader himself,  his  right  In  the  homestead 
dies  with  him.  He  haa  no  Interest  therein 
which  he  can  transmit  to  another  by  devise, 
to  the  detriment  either  of  his  creditors.  Us 
children,  or  his  widow.  Whatever  right  ho 
had  to  protect  the  land  from  sale  by  vlrtoe 
of  the  homestead  dies  with  him  if  he  remains 
m  possession  of  it  till  his  death,  and  he  can- 
not extend  It  by  conveying  the  land  to  an- 
other, neither  by  deed  nor  by  devising  it  bi 
his  will.-  Oonst  art  10,  {  3,  provides  that 
"the  homestead,  after  the  death  of  the  owner 
thereof,  •  •  •  shall  be  exempt  during  the 
minority  of  his  children  or  any  one  of  them." 
Was  the  debtor  bete  the  "owner  of  the  h<Hne- 
stead"  at  his  death?  If  so,  his  minor  chil- 
dren would  have  the  benefit  of  a  shelter  for 
their  heads  till  the  yotmgest  became  of  age. 
They,  and  they  alone,  after  the  death  of  the 
homesteader,  have  the  right  to  longer  post- 
pone the  enforcement  of  the  Just  claims  of  his 
creditors,  except  In  the  case  In  which  the 
widow  can  make  the  claim.  This  is  a  wise 
and  beneficent  provision,  IntMided  to  shelter 
the  helplesa  But  if  the  homesteader  has 
conveyed  away  the  homestead  right  to  other 
parties,  by  conveying  away  the  homestead 
lot,  where  is  the  protection  of  the  rooftree 
for  the  children?  What  object  could  the 
constitution  have  in  protecting  from  his  cred- 
itors these  purchasers  from  the  life  tenant 
and  leaving  the  minor  children  npon  the  cold 
charities  of  a  heartless  world. 

Now,  I  understand  the  majority  of  this 
court  to  be  of  the  opinion  that.  If  a  home- 
steader convey  the  homestead,  he  cannot  take 
a  second  or  a  third  or  a  fourth  or  a  tenth 
homestead.  This  would  seem  clearly  so  In 
the  face  of  the  constitutional  provision  for  a 
homestead  "not  exceeding  in  value  one  tbon- 
sand  dollars";  otherwise,  dnrlng  the  home- 
steader's life,  there  might  be  several  borne 
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ateada  cntstandtaig  In  the  bands  of  lila  gran- 
tees, eacb  of  |1,000,  exempt  from  liability 
for  hla  debts.  If  the  father,  otwning  a  home- 
stead, die,  not  having  bad  It  laid  ofT,  the 
children  can  have  It  laid  off,  under  this 
provision  of  the  constltation.  Gregory  v. 
£Ulls,  86  N.  a  679.  But  if  the  homesteader 
has  already  conveyed  a  former  homestead, 
and  snch  conveyance  protects  it,  in  hands  of 
his  grantee,  from  Judgment  Uens  even  be- 
y<md  his  life,  then  either  the  children  and 
the  widow  are  deprived  of  the  coostitntional 
protection  given  them,  to  the  shelter  of  the 
homestead  of  which  he  dies  In  possession, 
or  else  the  rights  of  the  creditors  are  impcUr- 
ed  by  having  two  homesteads  (w  more)  held 
against  them,— ooe  by  the  children  or  widow, 
and  Oie  other  or  several  others  by  the  gran- 
tees of  the  debtor,— and  this  in  the  face  of  a 
oonstitntlon  which  ecEempts  only  one  home- 
stead, and  that  "not  exceeding  one  thousand 
dollars."  .This  confused  state  of  things,  It 
seems  to  me,  la  due  solely  to  the  fact  that 
the  homestead  right  and  the  homestead  lot 
have  not  always  been  distinguished.  The 
homestead  right  Is  personal  and  inalienable. 
It  la  the  right  to  a  shelter  from  the  storms  of 
life,— to  a  rooftree.  The  homesteader  can 
claim  It  as  oftoi  and  whenevo'  he  has  the 
ro(rf  over  his  head.  .  When  he  dies,  his  chil- 
dren, during  their  minority,  can  claim  it  as 
to  the  homestead  their  fatbw  owned  when 
he  died.  As  to  the  tract  or  lot  of  land  over 
which,  at  any  given  moment,  he  claims  the 
homestead  exemption,  the  homesteader  Is 
empowered  to  convey  that,  to  prevent  the 
tying  up  of  realty.  But  to  argue  that  with 
such  conveyance  there  must  also  go  the  gran- 
tor's homestead  right,  because  otherwise  the 
Uens  of  Judgment  creditors  might  talce  the 
land,  and  the  conveyance  would  be  futile.  Is 
at  best  the  argument  ab  luconvenlehtl.  It 
should  not  avail  to  change  an  "exemption" 
personal  to  the  "owner  and  occupier  of  a 
homestead,"  wlilch  the  constltation  gives, 
into  an  "estate"  or  so-called  "quality,"  which, 
Invisible  to  mortal  eyes,  attaches  to  the  lot, 
and  travels  around  with  It  into  all  the  suc- 
cessive hands  Into  which  that  lot  of  land  may 
go.  .  Besides,  even  this  argument  loses  sight 
of  the  fact  that,  when  the  homestead  lot  Is 
conveyed,  there  are  not  always  liens  npon  it, 
and.  If  liens,  not  necessarily  for  the  full  value 
of  tiie  homestead.  And,  if  the  liens  are  for 
the  fan  value,  the  homesteader  need  not  con- 
vey. He  can  stand  as  he  is.  If  he  volun- 
tarily,  nevertheless^  should  see  fit  to  abandon 
his  shelter,  the  constitution  expres^y  an- 
thorixes  him  to  do  so  as  to  the  lot  conveyed. 
But  he  has  an  inalienable  ajid  Indefeasible 
pow«r  to  assert  his  homestead  right,  not  by 
prcHcy  over  the  lot  he  has  conveyed  away, 
bnt,  in  his  own  bdudf  as  to  any  other  lot  he 
may  become  the  owner  of;  and  his  minor 
ehOdren  and  wife  csn  assert  it  as  to  any 
homestead  he  may  be  the  owner  of  at  his 
death.  It  is  true  in  the  late  case  of  Vanstory  v. 
Thornton,  112  N.a  1»6|  17  &B.  666,  this  court 


(thongh  not  1^  a  unanimous  bench)  dqutrted 
from  the  then  recent  decision  of  Fleming  t. 
Graham,  110  N.  O.  874,  14  S.  B.  822,  and  re- 
verting to  the  older  decision  of  Adrian  t. 
Shaw,  82  N.  C.  474,  held  that  the  convey- 
ance of  the  homestead  lot  was  not  merely  a 
conveyance  of  the  land  deserlbed,  but  also 
of  an  Invisible  quality  attached  to  it  by 
virtue  of  the  grantor's  homestead  right 
Taking  it,  for  the  argument's  sake,  that  the 
latter  case  will  be  adhered  to  after  the  ma- 
turer  thought  which  already  in  so  many  in- 
stances (notably  In  Long  v.  Walker,  106  N.  O. 
90,  10  S.  E.  868)  has  corrected  the  erroneons 
earlier  rulings  as  to  the  homestead,  stlO, 
Vanstory  v.  Thornton  does  not  go  to  the  ex- 
tent of  holding  that  a  person  can  convey  an 
Interest  in  land  which  he  cannot  devise,  not 
that  the  owner  of  a  lifetime  exemption,  whldi 
expiree  as  to  him  at  his  death,  can  iHX>Iong  It 
after  his  death  by  conveying  it  to  another. 
If  any  one  can  claim  the  homestead  right  aft- 
er his  death,  it  is  the  minor  child  or  widow, 
and  not  the  grantee.  The  extension  of  the 
homestead  exemption  given  to  the  minor  chil- 
dren may  last  21  years,  lliat  In  favor  of 
the  widow  (when  there  are  no  children)  may 
last  60  or  60  yeara  Such  instances  are  not 
infrequent.  The  constitutional  convention 
certainly  nevw  intended  that  a  man  cotdd 
take,  say,  a  doxen  homesteads  all  at  one 
time,  notwithstanding  liens  of  docketed  Judg^ 
ments,  and  protect  all  12  pieces  of  land  from 
sale  In  the  hands  of  grantees;  nor  that  all 
12  should  be  further  i^otected  after  the  debt- 
or's death,  perhaps  for  21  years  if  there  are 
minor  children,  or  60  or  60  years  when  there 
la  a  widow,  and  during  all  that  time  the 
children  and  widow  receive  no  benefit  from 
such  extension  of  the  exemption.  Such  a 
result  would  be  against  the  common  sense 
of  mankind.  The  convention.  Instead  of  that 
would  have  given  one  homestead  in  fee 
(which  they  voted  down),  in  preference  to 
a  multitude  of  such  as  thla  Our  predeces- 
sors, handling  a  new  subject  made  a  mis- 
take In  Adrian  v.  Shaw.  This  court  has  not  . 
hesitated  to  overrule  nine  other  erroneous 
rulings  as  to  the  homestead.  Tliere  Is  evwy 
reason  to  overrule  this,  which  Is  the  great- 
est mistake  of  thnn  all,  and  which,  If  allow- 
ed to  stand,  will  sorely  Jeopardize  the  exist- 
ence of  the  homestead  provision  Itself. 

With  the  profonndest  respect  always  for 
the  opinions  of  my  respected  associates  on 
this  bench,  my  convictions  of  my  own  duty 
prohibit  my  permitting  it  to  be  understood 
that  I  yield  assent  now  to  the  doctrine  of 
Vanstory  v.  Thornton.  In  my  humble  opin- 
ion, the  principle  there  laid  down  is  so  clear- 
ly and  palpably  a  misconception  of  the  plain 
meaning  and  letter  of  the  constitution  which 
confers  an  exemption,  and  nowhere  Intimates 
an  intention  to  create  a  homestead  estate,— 
it  is  so  evidently.  In  my  Judgment  a  con- 
struction against  the  best  Interests  alike  of 
the  homesteader  and  of  the  Just  rights  of 
creditors,— and  will  so  certainly  lead  as  Into 
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inextricable  confnsloii  and  uncertainty  (of 
which  the  present  case  is  a  fair  example), 
that  I  still  deem  It  the  wisest  course  to  ad- 
here to  -what  seems  to  me  to  be  the  plain 
meaning  of  the  constitution.  In  this  way, 
we  will  not  only  come  to  the  construction 
held  by  all  the  other  states  having  similar 
prorislons,  but  we  will  place  onr  feet  on 
the  solid  rock.  If  the  homestead  right  Is, 
■a  the  constitution  calls  it,  an  "exemption," 
— e  cessat  execntlo, — there  will  be  no  con- 
flicting or  confusing  questions  like  the  pres- 
ent which  can  arise.  In  reasserting  the 
ylews  expressed  In  the  dissenting  opinion  in 
Yanstoiy  ▼.  Thornton,  I  am  but  following 
the  precedent  set  by  Chase,  G.  J.,  and  Miller 
and  Field,  JJ.,  of  the  United  States  supreme 
eonrt  in  Washington  UnlTersity  v.  Rouse,  8 
WalL  441,  in  which,  dissenting  from  the  oft- 
repeated  and  most  unfortunate  decision  of 
that  court  to  the  eCTect  that  a  legislature 
could  grant  to  a  corporation  an  Irrevocable 
and  perpetual  exemption  from  taxation,  they 
say:  "With  as  full  respect  for  the  authority 
of  former  decisions  as  bel<»igs,  from  teach- 
ing and  habit,  to  Judges  trained  in  the  com- 
mon-law system  of  jurisprudence,  we  think 
that  there  may  be  questions  'of  constitu- 
tional construction'  which  can  never  be 
finally  closed  by  the  decisions  of  a  court," 
when  contrary  to  the  clear  meaning  of  the 
constituticm;  that  in  such  cases  the  ruling  of 
the  court  must  ultimately  conform  to  the 
constitution;  and  that  the  constitution  does 
not  bend  to  the  mistaken  ruling  of  the  court, 
for  the  courts  have  no  power  to  amend  the 
constitution.  They  further  add  that  they 
were  strengthened  as  to  that  view  by  the 
fact  that  there  had  been  a  series  of  dissents 
to  the  preceding  decisions  relied  on  by  the 
majority.  So,  as  to  Vanstory  v.  Thornton 
Otaelf  by  a  divided  court),  it  followed,  it  is 
tme,  the  older  case  of  Adrian  v.  Shaw,  held 
by  a  court  of  three  Judges,  but  it  disregarded 
the  later  opinion  of  a  unanimous  bench  of 
fire  Judges,  In  Fleming  v.  Graham,  110  N.  O. 
,    S74,  14  S.  B.  922. 

It  is  not  necessary  to  go  over  again  the 
reasons  set  out  for  the  dissent  in  Vanstory 
T.  Thornton.  They  will  speak  for  them- 
selves. But  one  additional  argument  will 
be  drawn  from  a  most  recent  decision  of 
this  court  In  Fulton  v.  Roberts,  113  N.  C 
421,  18  S.  B.  510,  it  is  held,  affirming  a  long 
line  of  dedsions,  and  in  accord  with  the  pal- 
pable meaning  of  the  constltntion,  in  an 
opinion  by  Avery,  J.,  that  the  homestead 
right  ceases  upon  the  removal  of  the  home- 
steader from  the  state.  If  this  Is  so,  when 
the  homestead  remains  In  the  hands  of  the 
owner  till  his  removal  from  the  state,  will 
It  not  be  so  when  it  is  in  the  hands  of  his 
grantee?  Can  the  homesteader  convey  a 
-greater  or  longer  right  to  exempt  the  prop- 
erty than  he  has  himself?  Can  he  make 
it  greater  than  the  constitution  gave  it  to 
him  by  simply  conveying  it  to  another?  Will 
not  the  exeaiptlon  cease,  and  the  land  be- 


come liable  to  his  Judgment  liens.  In  force 
at  the  time  of  the  conveyance,  on  the  re- 
moval from  the  state  of  the  homesteader, 
equally  whether  he  owns  the  land  or  has 
conveyed  it  to  another?  Does  not  the  home- 
stead also  terminate  as  to  the  homesteader 
who  Is  in  possession,  "owning  and  occupy- 
ing" it,  at  his  death,  leaving  to  his  minor 
children  and  widow  their  right  to  claim  it 
during  infancy  and  widowhood?  And,  If  so, 
can  he  extend  his  rights,  and  debar  them  of 
claiming  a  homestead  In  the  land  he  leaves 
by  having  conveyed  away  a  former  home- 
stead? In  truth,  Fulton  v.  Roberts  recog- 
nizes tiie  tme  basis  of  the  homestead;  1.  e. 
exemption  In  favor  of  an  occupant  The 
constitution  gives  an  exemption  to  the  own- 
er and  occupier,  if  a  "resident"  of  the  state. 
It  determines  certainly  upon  the  occupier 
ceasing  to  be  a  resident  of  the  state.  But 
it  must  equally  determine  npon  bis  ceasing 
to  be  the  owner  and  occnpier.  Each  of  the 
three  requisites  Is  named  by  the  constltutloa, 
and  each  is  essential.  It  is  true  he  can  oc- 
cupy it  by  a  tenant,  for  the  occupation  of  the 
tenant  Is  the  possession  of  the  owner.  But 
he  cannot  "own"  it  when  he  has  conveyed  it 
away,  and  such  conveyance  forfeits  the  right 
to  exemption  given  only  to  the  owner  as 
surely  as  the  removal  to  another  state  f<»>- 
felts  the  exemption  given  only  to  a  resident 
The  homestead  provision  in  different  states 
and  the  Judicial  construction  placed  there- 
cm  vary  much,  but  the  dedslons  are  uniform 
in  this:  that,  wherever  a  Judgment  is  hdd 
to  be  a  Hen  on  the  homestead,  there,  on  a 
conveyance  of  the  homestead,  the  lien  can 
be  enforced;  and,  wherever  a  Judg:ment  Is 
held  not  to  be  a  lien  on  the  homestead,  there 
a  conveyance  of  It  passes  it  exempt  from 
liability.  Thomp.  Homest  H  308,  399.  The 
only  exception  to  this  line  of  demarkation 
Is  Adrian  v.  Shaw,  which  recognises  that  a 
Judgment  Is  a  lien,  whose  enforcement  the 
homesteader,  by  his  occnpancy,  can  post- 
pone, but  which  also  illogicaOy  holds  that 
such  right  of  postponement  can  be  transfer- 
red to  the  grantee  of  the  homestead  lot  to 
be  enjoyed  as  fully  as  If  the  grantee  was  the 
homesteader  himself.  Our  constitution,  how- 
ever, contemplated  only  the  protection  of  the 
homestead  to  the  debtor  himself,  and  his 
wife  and  children  after  him.  It  did  not 
embrace  his  grantee. 

With  all  deference  to  my  colleagues.  I  am 
of  the  opinion,  therefore:  <1)  That  the  home- 
stead right  is  personal  and  Indefeasible,  save 
by  death  or  removal  from  the  state;  that 
the  conveyance  of  a  lot  of  land  over  which 
a  homestead  right  has  been  asserted  neither 
alienates  the  right  to  assert  it  again  as  to 
another  tract  of  land,  nor  does  it  go  attached 
as  a  quality  or  estate  with  the  conveyed 
land,  so  as  to  enable  the  debtor  to  maintain 
two  or  more  homesteads  outstanding,  at  one 
and  the  same  time,  against  his  lawful  cred- 
itors. (2)  That  even  If  this  could  be  true, 
Mill  the  grantee  could  not  hold  longer  than 
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tlie  bomeBteader  himself  could  have  held  It 
he  had  remained  in  possession.     When  he 
dies  or  leaves  the  state,  the  homestead  ex- 
emption  wonid   determine  equally   In    the 
bands  of  his  grantee  as  It  would  if  it  had  re- 
mained   In   the   grantor's  possession.     The 
grantee  takes  the  land  subject  to  the  deter- 
mination of  the  homestead  exemption  (when 
there  are  Judgment  Hens  at  the  time  of  the 
purchase),  and  the  duration  of  the  exemption 
in  favor  of  the  grantor  cannot  be  altered  or 
extended  by  his  mere  conveying  the  exempt- 
ed property.   When  the  exemption  ceases  by 
the  homesteader  ceasing  to  be  a  resident,  the 
Judgment  liens  on  it  come  into  vigor  no  more 
certainly  than  when  by  deed  he  ceases  to 
be  the  owner  of  the  lot.    I  find  no  warrant 
In  the  constitution  for  the  proposition  that 
a  debtor  can  abstract  from  liability  for  his 
debts  as  many  homesteads  as  he  sees  lit,  all 
at  one  and  the  same  time.    Nor  do  I  find, 
on  the  other  hand,  any  warrant  there  for  the 
proposition  that  If    a  homesteader  convey 
away  the  homestead  lot,  forever  thereafter, 
no  matter  how  many  other  lots  of  land  be 
may  own,  he,  and  his  minor  children  and 
widow  at  his  death,  are  forever  debarred 
from  claiming  a  roof  to  shelter  them  when  It 
may  be  needed  most     Tet,  If  the  homestead 
Is  an  estate  or  a  quality,  to  one  of  these  two 
alternatives  we  must  come.     Either  may  be 
cruel  and  unjust,  and  either  must  bring  upon 
us  confusing  and  perplexing  situations  to 
solve.     But  I  find  nothing  in  the  constitution 
in  regard  to  the  homestead  being  a  quality 
or  an  estate.     But  I  do  find  it  called  In  the 
constitution  an  "exempticm."    Treated  as  an 
exemption,  the  way  Is  smooth  and  clear.    No 
complications  can  possibly  arise.    While  the 
homesteader  has  the  constitutional  require- 
ments of  "owning  and  occupying:"  the  lot, 
and  being  a  "resident"  of  the  state,  he  has 
his   "exemption,"  not  exceeding  $1,000  of 
realty,  protected  from  sale  for  debt    There 
is  the  plain  letter  and  meaning  of  the  con- 
Btltntlon.    When  he  ceases  to  be  a  resident 
(Fulton  V.  Roberts,  supra,  and  cases  cited),  or 
ceases  to  own  and  occupy  the  lot  (Fleming  v. 
Graham,  supra).  In  either  case  that  lot  ceases 
to  be  protected  from  the  liens  In  force  against 
It   by  doclEeted  Judgments  at  the  time  of 
the  conveyance,  or  from  enforcement  of  any 
Indebtedness  when  there  is  removal  from  the 
state.    Should  he  "own  and  occupy"  another 
lot,  he  can,  if  a  resident  of  the  state,  claim 
it  as  his  homestead.     Viewed  as  an  estate  or 
quality,  a  doctrine  which  la  not  found  In  the 
constitution,  but  first  "Invented"  in  Adrian 
V.  Shaw,  the  contradiction  and  confusion  are 
Interminable,  and  will  become  greater  as 
we  wander  from  the  plain  guidance  of  the 
constitution.     Viewed  as  an  exemption,  all 
difficulties   vanish,   and    the    constitutional 
homestead  is  beautiful  In  Its  very  simplicity. 

AVERY,  J.  (concurring).  The  constitution 
(article  10,  g  8)  provides  that  nothing  in  that 
Article  shall  "operate  to  prevent  the  owner 


of  a  homestead  from  disposing  of  the  same 
by  deed,'  but  no  deed  made  by  the  owner  of 
the  homestead  shall  be  valid  without  the  vol- 
untary signature  and  assent  of  his  wife, 
signified  on  her  private  examination,  accord- 
ing to  law."  The  necessity  for  the  Joinder 
of  the  wife  only  arises  where  the  homestead 
right  attaches,  or  when  he  becomes  the  own- 
er, not  only  of  land,  but  of  land  devoted 
by  law  to  the  purposes  of  a  homesteaH. 
Hughes  V.  Hodges,  102  N.  O.  2S0,  251,  0  8. 
B.  437.  The  first  sentence  in  the  section  is 
Inserted  to  exclude  any  possible  conclusion 
that  the  homesteader  could  not  alien  his 
"homestead,"  whatever  that  term  may  mean. 
We  have  numerous  decisions  to  the  effect 
that  the  homestead  is  not  a  determinable 
estate,  but  a  determinable  exemption. 
Oheen  v.  Summey,  80  N.  C.  190;  Bank  v. 
Green,  78  N.  C.  247;  Markham  v.  Hicks,  00 
N.  O.  205.  The  legal  effect  of  the  constitu- 
tion and  statutes  "is  simply  to  protect  the 
occupant  in  the  enjoyment  of  the  land  set 
apart  as  a  homestead,  unmolested  by  his 
creditors."     MiirirhMin  T.  Hicks,  supra. 

Two  questions  are  suggested  by  the  an- 
nouncement of  this  principle  in  connection 
with  the  case  at  bar:  (1)  When  does  this 
exemption  terminate?  (2)  What  occupants 
are  freed  from  molestation  by  the  creditors 
of  the  homesteader  until  such  determination  ? 
In  Adrian  v.  Shaw,  82  N.  C.  474,  the  court 
said:  "The  constitution  then  vests  the  home- 
stead right  in  the  resident  owner  of  the 
land,  and  authorizes  him  to  convey  It  The 
vendee  must  take  It  with  the  same  quality 
annexed  that  had  attached  in  the  possession 
of  the  vendor,— that  Is,  to  be  exempt  from 
execution  for  the  debts  of  the  debtor  at  least 
during  his  life,— for  the  homestead  is  a  right 
annexed  to  the  land,  and  follows  it  like  a 
condition,  into  whosesoever  hands  It  goes, 
without  regard  to  notice."  The  quality  of  ex- 
emption annexed  to  the  land  must  continue 
"at  least"  during  the  life  of  the  homesteader, 
because  that  Is  the  lAortest  time  for  which 
it  is  operative,  when  the  right  of  disposi- 
tion Is  not  exercised.  In  the  hands  of  the 
homesteader  and  of  his  family,  the  liability 
of  the  homestead  does  not  accrue  till  his 
youngest  child  arrives  at  the  age  of  21  years. 
It  Is  conceded  that  the  right  of  disposition  is 
guarantied  to  the  homesteader  by  the  con- 
stitution, and  that  the  homestead  is  not  an 
estate,  but  an  exemption,  which  lasts  ac- 
cording to  circumstances,  at  least  for  the 
life  of  the  original  owner,  and,  when  he  has 
children,  after  his  death,  till  the  youngest 
of  them  arrives  at  the  age  of  21  years.  The 
language  of  section  8,  art  10,  is  that  "the 
homestead,  after  the  death  of  the  owner 
thereof,  shall  be  exempt  from  the  payment 
of  any  debt  during  the  minority  of  the  chil- 
dren, or  any  one  of  them."  If  the  constitu- 
tion, in  plain  language,  confers  the  Jus  dis- 
ponendl  on  the  husband,  with  the  Joinder 
of  the  wife,  of  a  homestead,  and  the  home- 
stead has  been  defined  to  be  not  an  estate. 
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but  a  determinable  quality  of  exemption,  I 
cunfeas  my  inability  to  conceive  of  any  prin- 
ciple upon  which  the  courts  can  Interpolate 
a  provision  Into  the  constitution  limiting  the 
right  of  alienation  to  only  such  portion  of 
tbe  exemption  as  may  be  covered  by  the 
life  of  the  owner.  When  Justice  Ashe  said 
for  the  court  that  In  such  cases  the  estate  of 
tbe  vendee  must  last  "at  least"  for  the  life 
of  the  vendee,  the  Inference  Is  Irresistible 
that  the  earliest  possible  determination  of 
the  exemption  was  to  be  fixed  at  the  deatb 
of  the  alienor,  with  a  possible  extension  of 
tbe  right  "after  the  death  of  the  owner"  dur- 
ing tbe  minority  of  any  surviving  Infant 
child.  "When  once  eetablished  and  Impress- 
ed upon  the  land,"  said  Justice  RufDn,  in 
Murchlson  v.  Plyler,  87  N.  C.  82,  "the  right 
to  tbe  homestead  cannot  be  waived.  Nor 
can  it  in  any  manner  be  divested,  save  as 
provided  for  in  the  constitution,  and  then, 
too,  on  the  possible  rights  of  wife  and  clill- 
dreu  In  tbe  right  of  exemption  observed  and 
guarded  by  law."  Here  we  find  a  clear  rec- 
ognition of  the  possible  elongation,  for  tbe 
lienefit  of  wife  and  children,  of  tbe  exemp- 
tion, and  quite  as  distinct  an  acknowledg- 
ment that,  while  even  tbe  possible  rights  of 
wife  and  child  could  not  otherwise  be  alien- 
ed or  divested,  they  could  be  disposed  of  "as 
provided  in  tbe  constltutiou."  In  Simpson 
V.  Houston,  97  N.  C.  346,  2  S.  B.  651,  Chief 
Justice  Smith  said:  "While  the  primary 
object  of  the  exemption  is  to  preserve  a 
home  for  tbe  Insolvent  and  bis  family,  there 
is  notlilng  In  the  enactments  of  the  state  or 
tbe  United  States  •  •  •  to  indicate  that 
the  interdict  put  upon  the  creditor  is  to  cease 
by  tbe  debtor's  transfer,  and  leave  the  prop- 
erty at  once  exposed  to  sale  under  execution. 
*  *  *  Tbe  value  of  what  is  assigned  con- 
sists In  the  right  to  possess  and  enjoy  It,  as 
the  assignor  could,  for  the  same  term  and 
under  the  same  securities."  Tbe  doctrine 
announced  in  Adrian  v.  Shaw,  supra,  and 
reiterated  when  that  case  was  again  con- 
sidered on  rehearing  (84  N.  C.  832),  as  well 
as  In  Baker  v.  Legget,  98  N.  C.  304,  4  S.  E. 
87,  was  that  while  the  homestead  right  was 
conferred  for  the  benefit  of  residents,  and 
might  be  abandoned  by  tbe  removal  of  the 
occupant  of  tbe  land  from  tbe  state,  if  no 
right  In  favor  of  others  had  attached,  yet, 
when  tbe  right  of  homestead  was  conveyed 
In  conformity  to  the  requirement  of  the  con- 
stitution, the  alienee  acquired  a  vested  right, 
which  could  not  be  divested  by  any  But>se- 
quent  act  of  the  alienor.  The  case  of  Ladd 
V.  Byrd.  118  N.  C.  472,  IS  S.  E.  666,  Is  ex- 
actly In  point  The  court  In  that  case,  after 
adverting  to  the  recognition  by  the  court  In 
Lowdermllk  v.  Corpening,  92  N.  C.  333,  and 
in  Corpening  v.  KIncaid,  82  N.  O.  202,  of  tbe 
right  of  the  creditor,  suing  even  upon  an 
old  debt  to  favor  the  debtor  by  selling  only 
tbe  reversionary  Interest  accruing  after  tbe 
expiration  of  the  exemption,  held  expressly 
tbat  the  purchaser  of  tbe  reversionary  In- 


terest must  show  .affirmatively,  not  only  tbat 
the  homesteader  had  died,  but  that  there  was 
no  elongation  of  the  exemption  in  favor  of 
an  Infant  child.  The  dictum  announced  in 
Fleming  v.  Graham,  110  N.  0.  874,  14  S.  E. 
922,  was  expressly  so  characterized  in  Van- 
stoiy  V.  Thornton,  112  N.  0. 196, 17  a  E.  566; 
and  tbe  doctrine  of  Adrian  v.  Shaw,  upon 
the  original  and  the  rehearing,  that  the  con- 
veyance of  a  homesteader  with  the  joinder 
of  Ills  wife  passed  the  determinable  exemp- 
tion attached  to  tbe  land  in  the  hands  of 
tbe  debtor,  was  reaffirmed.  Tbe  same  prin- 
ciple bad  been  announced  in  unmistakable 
terms  by  Justice  Merrlmon  in  Jones  v.  Brit- 
ton,  102  N.  O.  166,  9  S.  B.  S64,  before  the 
dictum  in  Fleming  v.  Graham  was  written, 
and  before  It  was  expressly  held  by  tbe 
whole  court  nemlne  dlsseutleute,  in  Ladd 
V.  Byrd,  supra,  that  the  right  of  tbe  bolder 
of  the  reversionary  interest  accrued,  not  up- 
on tbe  death  of  the  homesteader  and  tbe 
failure  of  a  minor  chUd  to  set  up  any  daim, 
but  upon  a  showing.  In  the  assertion  of  such 
right  tbat  there  was  no  minor  cblld. 

While  it  is  admitted  tbat  we  are  confronted 
by  these  direct  authorities  as  to  the  effect  of  a 
conveyance  by  a  homesteader  and  his  wife,  it 
Is  contended  that  a  long  line  of  decisions  shall 
be  overruled  In  order  to  avoid  some  qnl<^- 
sand  that  has  never  been  encounto'ed  during 
the  26  years  in  which  our  exemption  laws 
have  been  enforced.  The  case  of  Long  v. 
Walker,  105  N.  a  90,  10  S.  E.  858,  is  advated 
to  as  one  In  which  a  previous  ruling  of  tbe 
court  in  reference  to  our  homestead  law  was 
overruled.  In  that  case  the  court  said  (at 
page  107,  106  N.  C,  and  page  858,  10  &  B.): 
"The  general,  policy  of  adhering  to  the  de- 
clared opinions  of  the  court  is  subject  to  tbe 
limitation  that  inadvertent  decisions  should 
be  overruled,  unless  they  have  been  acted  on 
for  a  long  time,  and  property  has  been  bought 
by  reason  of  the  public  faith  in  the  stability 
of  the  principles  decided  in  them."  The  de- 
cision was  then  based  upon  an  argument  In- 
tended to  show  that  tbe  overruled  case  could 
not  have  become  a  rule  under  which  property 
had  vested.  It  is  familiar  leambig  that 
while  it  is  safer  generally  to  adhere  to  prec- 
edent yet  It  Is  tbe  duty  of  a  court  to  over- 
rule erroneous  decisions  when  they  operate 
perniciously,  if  no  property  rights  have  been 
founded  upon  them,  but  to  preserve  them  In 
their  integrity,  however  erroneous,  if  they 
have  become  a  rule  of  property  under  which 
contracts  have  been  framed  and  titles  acquir- 
ed. 23  Am.  &  Eng.  Enc.  Law,  28.  I  do  not 
concede  that  any  case  has  ever  arisen  where 
it  became  necessary  to  decide  whether  a  resi- 
dent of  North  Carolina  could  acquire  and  dis- 
pose of  more  than  one  homestead,  nor  do  I 
admit  that  a  majority  of  tbe  court  are  com- 
mitted to  any  theoretical  opinion  upon  tbat 
question.  When  the  point  Is  properly  pre- 
sented, grave  reasons  may  readily  suggest 
themselves  for  standing  by  the  long  line  of 
decisions   beginning   with   Adrian  v.    Shaw. 
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Ued  In  Tannaiy,  1880.    The  most  pot^it  and 
erlous  of  tbem  Is  that,  daring  14  years,  home- 
stead rlghtB  have  been  freely  offered  in  the 
narket  on  the  faith  of  the  stability  of  onr  de- 
sisions,  and  probably  hundreds  of  purchasers 
lave  bought  with  an  eye  to  the  chances  of  life 
>f  the  owners  of  homesteads  and  the  probabO- 
.tles  as  to  minor  children.    A  constitutional 
iuhlbltion  prevents  a  court  from  divesting 
property  out  of  one  person,  in  whom  It  Is 
rightfully  vested,  and  transferring  the  title 
to  another,   by   its  decrees.    The  principle 
that  underlies  this  fundamental  provision  of 
law  makes  it  injustice.  If  not  Judicial  robbery, 
on  the  part  of  the  ooort,  to  arbitrarily  so  mod- 
ify ita  decisions  as  to  destroy  titles  which  are 
valid  under  such  ovoruled  opinions.     But  If 
hereafter  some  person  should  attempt  to  in- 
dulge in  the  luxury  of  acquiring  a  series  of 
homesteads,    though    we   have    no    Judicial 
knowledge  that  any  resident  of  the  state  has 
done  so  during  the  last  26  years,  and  should 
succeed  in  having  them  laid  c^  in  different 
counties,  to  which  he  had  migrated  succes- 
sively,  innocent  purchasers  of   such  rights 
would  receive  hard  measure  under  the  new 
rule  Insisted  on  as  correct    In  this  country, 
where  It  Is  deemed  so  essential  to  commercial 
prosperity  that  ivoperty  of  all  kinds  should 
pass  freely  from  one  to  another,  and  that,  in 
order  to  facilitate  that  object,  no  lien  should 
attach  to  real  estate  that  cannot  be  discovered 
by  a  diligent  examination  of  public  records, 
it  would  be  startling  to  the  legal  profession 
and  to  dealers  In  real  estate  to  announce  that, 
after  a  careful  searching  of  such  records,  a 
purchaser  might'  In  many  Instances  be  still 
unsafe,  unless  he  should  trace  the  proposed 
vendor,  by  the  aid  of  detectives,  through  all 
of  his  wanderings  In  different  counties  of  the 
state  for  a  score  of  years.  In  order  to  ascer- 
tain whethw  the  allotment  of  some  other 
homestead  to  Mm  In  another  county  had  dis- 
abled him  flom  making  a  valid  title  to  that 
offered  for  sale.     It  Is  always  best,  when  sup- 
posldtlons  cases  are  conjured  up,  as  an-argu- 
moit  for  disturbing  settled  principles,  to  wait 
till  we  reach  the  stile  before  attempting  to 
Jump  It    This  court,  in  a  number  of  opin- 
ions, heretofore  rendered,  has  adverted  to  the 
fact  that  it  Is  not  safe  to  follow  decisions  of 
the  courts   of  other   states   where  no  Hen 
whatever  attaches  to  the  homestead  In  the 
bands  of  the  person  to  whom  it  is  allotted. 
I  concur  in  the  conclusions  reached  by  my 
Brother  BimWBLIi  in  delivering  the  opin- 
ion of  the  court 


;e  8.  c.  (46) 

PBIOB)  V.  PBIOD  «t  aL 
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TORT  FBOVUIOSB. 

An  extension  of  time  in  which  to  perfect 
an  appeal  will  be  allowed  under  Code  Clv.  Proc. 
{  349,  providing  for  such  extension  in  the  dis- 
cretion of  the  court,  where,  though  appellant's 


oounsri  made  timely  application  fOr  further  time 
in  which  to  prepare  their  case,  they  did  so  before 
but  a  single  justice  of  the  uourt.  and  their  fur- 
ther delay  was  occasioned  by  their  being  engaged 
in  the  discharge  of  important  public  duties. 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county:   Watts,  Judge. 

Motion  by  JuUa  M.  Price,  substituted  as 
plaintiff  in  place  of  Robinson,  Boylston,  Mc- 
Keldln  &  Co.,  appellants,  addressed  to  the 
discretion  of  the  court,  for  an  extension  of 
time  in  which  to  p^fect  an  appeal  from  an 
adverse  judgment  in  an  action  by  her  against 
James  A.  Price  and  H.  C.  Summers.   Granted. 

J.  SS.  Breazeale  and  Cole  Blease,  for  appel- 
lant    G.  E.  Prince,  for  respondents. 

PBR  CURIAU.  This  Is  a  motion  by  ap- 
pellants, addressed  to  the  discretion  of  this 
court,  under  section  349  of  the  Code  of  Civil 
Procedure,  for  further  time  for  the  prepara- 
tion of  the  papers  necessary  to  the  perfection 
of  their  appeal.  That  section  provides  that 
"when  any  party  shall  omit,  through  mis- 
take or  Inadvertence,  to  do  any  act  or  acts 
necessary  to  perfect  an  appeal,  or  stay  pro- 
ceedings, the  supreme  court  may,  in  their 
discretion,  permit  such  act  or  acts  to  be 
done  at  any  time  to  perfect  the  appeal  on 
such  terms  as  may  be  Just,  provided  that  the 
court  shall  be  satisfied  that  the  appeal  was 
taken  bona  flde,  and  provided  that  notice  of 
the  same  was  given  as  now  required  by  law." 
In  this  case  the  affidavits  show,  and  it  is  not 
disputed,  that  notice  of  the  appeal  was  given 
as  required  by  law;  otherwise,  this  court 
would  Iiave  been  without  power  to  Interfere. 
So  that  the  first  question  is  whether  the  ap^ 
pellantB  are  entitled  to  the  relief  they  seek 
by  reason  of  the  omission  to  do  any  act 
"through  mistake  or  inadvertence. "  It  ap- 
pears that  appellants'  counsel  made  an  appli- 
cation for  further  time  to  prepare  their  case, 
and  that  this  api^icatlon  was  made  within 
30  days  from  the  service  of  the  notice  of  ap- 
peal, to  a  single  Justice  of  this  court;  but 
they  were  then  advised  that  they  should 
have  given  notice.  This  was  their  first  mis- 
take. Appellants  then  gave  notice  within 
80  days  of  a  motion  before  a  single  Justice 
to  be  made  on  a  day  which  was  after  the 
expiration  of  80  days.  Appellants'  second 
mistake  was  io  seeking  relief  before  a  single 
Justice  of  this  court  This  motion  now  be- 
fore us  was  then  made  on  the  first  day  there- 
after when  this  court  was  in  session.  We 
think  that  mistake  or  inadvertence  has  been 
shown.  So,  then,  the  next  question  is  wheth- 
er this  court  shall  exercise  Its  discretion  In 
granting  relief;  for  the  law  does  not  impera- 
tively require  the  relief  to  be  given,  but 
leaves  the  matter  to  the  discretion  of  this 
court  We  are  of  opinion  that  we  ought  to 
grant  the  motion;  for  the  affidavits  show 
that,  during  the  time  within  which  the  pro- 
posed case  should  have  been  prepared,  both 
of  the  counsd  for  appellants  were  engaged 
in  the  discharge  of  Important  public  duties.— 
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one  as  a  member  of  the  board  of  atate  can- 
rassers,  and  the  other  as  a  member  of  the 
legislature. 

(48  8.  C.  1) 

COLEMAN  T.  GT7RTI& 

(Snpreme  Oonrt  of  South  OaroUna.    Jan.  8, 

1896.) 

Tazatioh  o*  Costs— AixowjiHCB  to  Oonxsaxr— 

WlTNESBBS'  FbBS. 

1.  An  allowance  will  not  be  made  for  at- 
tendance by  opposing  counsel  npon  a  reference 
not  consented  to  by  the  par^  against  whom  the 
costs  of  an  action  at  law  are  being  taxed. 

2.  Fees  and  mileage  are  allowed  witnesses, 
IrreepectiTe  of  whether  the  action  is  one  at  law 
or  in  eqoity. 

Appeal  from  common  pleas  drcnlt  court  of 
Chester  county;  T.  B.  Fraser,  Judge. 

Action  by  John  K.  Coleman  against  George 
W.  Curtis,  as  assignee  of  F.  H.  Reld,  and 
others,  to  recover  on  a  building  contract  be- 
tween plaintiff  and  defendant's  assignor.  A 
Judgment  therein  for  defendant  was  affirmed 
oa  appeal  (15  8.  B.  709),  and  a  rehearing  de- 
nied (16  S.  B.  770).  Plaintiff  again  appealed 
ftom  a  judgment  confirming  the  taxation  of 
costs,  which  was  reversed  (10  8.  B.  499),  and 
the  cause  remanded.  It  appears  again  on 
appeal  by  plaintiff  from  a  Judgment  of  the 
same  nature.    Modified. 

a.  p.  HamUton,  for  appellant  WhIUock 
ft  Cnrtls,  for  respondent 

GARY,  J.  This  is  the  second  time  this  case 
has  been  before  the  supreme  court  on  an  ai>- 
peal  from  the  taxation  of  costa  On  the  for- 
mer appeal  this  court  rendered  Judgment  as 
follows:  "The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  that  the  cause  be  rananded  to  the  dr- 
cnit  court,  in  order  that  the  legal  costs  of  an 
action  at  law,  and  no  more,  may  be  taxed." 
19  8.  B.  499.  His  honor.  Judge  Fraser,  grant- 
ed an  order  referring  it  to  the  clerk  of  the 
conrt,  to  tax  the  costs  In  the  cause  in  ac- 
cordance with  the  Judgment  of  the  supreme 
court  The  plaintiff  excepted  to  two  items  of 
costs  allowed  by  the  clerk  of  the  court  in  his 
report  upon  such  taxation,— $10,  to  defend- 
ants' attorney,  for  attending  two  references; 
and  $9,  to  F.  H.  Reld,  assignor,  and  his  wife, 
for  witnesses'  fees  and  mileage. 

The  only  question  for  our  consideration  Is 
whether  the  Judgment  of  the  snpreme  court 
supra  allows  such  costs.  It  nowhere  appears 
In  the  case  tliat  the  plaintiff  consented  to  an 
order  of  reference.  The  Items  of  costs  al- 
lowed defendants'  attorney  for  attending  the 
references  are  only  to  be  found  in  the  Re- 
Tised  Statutes  under  the  head  "Plaintiffs' 
and  Defendants'  Costs  in  Equity  Causes."  The 
snpreme  court  having  adjudged  that  the  le- 
gal costs  of  an  action  at  law,  and  no  more, 
should  be  taxed,  such  items  cannot  be  allow- 
ed. The  fees  and  mileage  of  witnesses  are 
allowed,  irrespective  of  the  fact  whether  the 
action  is  one  on  the  law  or  equity  side  of  th* 


oonrt  There  Is  nothing  In  tlie  case  which 
shows  that  Reid  and  wife  are  not  entiUed  to 
their  fees  and  mileage.  It  Is  the  Judgment 
of  this  court  that  the  order  a^ealed  from  be 
modified  In  the  particular  herein  mentioned, 
and  that  the  cause  be  remanded  to  the  coort 
of  comm<m  pleas  for  Chester  county  for  such 
farther  proceedings  as  may  be  neetssiy  to 
carry  out  the  views  herein  announced. 


(a  s.  c.  as) 
McCORKLB.  Judge,  et  aL  v.  WILLIAMS 

et  aL 
(Snpreme  Gomt  of  South  Carolina.     Jan.  8, 
ISQS.) 
Action  oh  Ai]i(niMnu.Toa'i  Bown. 
Under  Rev.  St  1893,  I  2018,  providing 
that  an  administrator's  bond  shall  be  made  pay- 
able to  the  probate  judge,  and  may  be  snea  on 
by  any  person  injured  by  a  breach  of  its  condi- 
tions, the  probate  Judge  and  the  heirs  may  join 
aa  coplaiutiSs  in  a  rait  on  the  bond. 

Appeal  from  common  pleas  drraiit  court  of 
Cheeter  county;    R.  C.  Watts,  Judge. 

Action  by  William  H.  McOorkle,  as  pro- 
bate Judge,  and  Eliza  P.  Edwards  and  Jo- 
seph Pratt  against  Grandison  WUUanaa  and 
others,  on  the  official  bond  of  said  Williams, 
as  administrate  of  the  estate  of  Henry 
Pratt;  deceased.  Judgment  tor  plaintiO^ 
and  defendants  appeal.    Affirmed. 

A.  O.  Brlce.  S.  P.  HamUton,  and  W.  A. 
Barber,  for  appellants.  Hemphill  ft  Hemp- 
hill and  O.  W.  S.  Hart,  for  respondents. 

OART,  J.  Grandis(»  Williams.  ^tpeOant. 
was  app<^nted  administrator  de  bonis  non 
of  the  estate  of  Hmiy  Pratt  deoeaaad.  In 
the  oourt  of  ordinary  for  York  ooanty,  on 
the  21st  January,  .1868.  He  then  executed  to 
the  ordinary  bis  bond  as  sudi  administrator. 
In  the  penal  sum  of  $38,000,  in  the  reqnlred 
form,  with  W.  Holmes  Harden  and  Jene 
Williams  as  sureties  theretoi.  In  18&1  the  re- 
spondents Eliza  Edwards  and  Joseph  Pratt 
children  of  Henry  Pratt  deceased,  broiwht 
action  against  the  said  Grandison  WilUama, 
as  such  administrator,  in  the  coort  of  probate 
for  York  county,  for  an  accounting,  and  de- 
manding Judgment  ffflr  tlieir  respective  sbares 
of  the  estate  of  their  father.  By  the  decree 
rendered  in  that  actkra  on  the  1st  imj  of 
August  1891,  it  was  determined  tiiat  8n<d> 
share  of  Eliza  Edwards  was  $10,692.74,  and 
that  of  Joseph  Pratt  was  $8,292.74,  and  that 
Grandlscm  WilllamB,  as  such  administrator. 
should  pay  them  accordingly.  Jesse  Wil- 
liams, surety  as  aforesaid,  has  died,  and  the 
appellants  Newton  WUliams  and  L.  T.  Grant 
are  bis  qualified  executors.  Hits  action  is 
brought  by  William  H.  McCorkle,  as  probate 
Judge  and  successor  to  tiie  wdlnary,  and  by 
Eliza  Edwards  and  Joseph  Pratt  aa  the 
heirs  at  law  of  Henry  Pratt  deceased.  The 
complaint  alleges,  as  the  single  breedi  of  the 
said  bond,  that  the  said  Grandison  Williams, 
as  administrator,  and  his  codefendsnta,  have 
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failed   to  pay  the  said  Eliza  Edwards  and 
Joseph  Pratt  the  aforesaid  anumnts  adjudged 
to  be  paid  them  by  the  decree  of  the  probate 
coort  for  York  ooimty.    It  demands  Judg- 
ment for  the  whole  penalty  of  the  bond.   The 
defendants  first  demurred  to  the  complaint 
on   the   ground  that  It  does  not  state  facts 
mfflctent  to  constitute  a  cause  of  action  as 
to  all  the  plaintiffs,  and  .there  Is  a  misjoin- 
der of  parties  plaintiff.  In  that  while  It  seeks 
to  enfbrce  the  right  of  action  of  the  plaintiffs 
as  a  Joint  one,  and  asks  a  Joint  relief,  they 
have  really  each  a  separate  right  of  action, 
and  are  entitied  only  to  a  separate  Judgment 
against     these    defendants.     The    presiding 
Judge  overruled  this  demurrer.    The  defend- 
ants then  demurred  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 
to   constitute  a  cause  of  action  as  to  the 
plaintiff  William  H.  McCorkle,  as  probate 
Judge,  and  that  he  is  Improperly  Joined  as 
plaintUf,  in  that,  while  it  seeks  to  enforce 
the  right  of  action  of  the  plaintiffs  as  a  Joint 
one  and  as  Joint  relief.  It  shows  that  the 
plaintiff  William  H.  McCorkle  has  been  Im- 
properly Joined  with  the  other  plaintiffs,  be- 
cause he  has  no  right  of  action  as  probate 
judge,  nor  as  the  real  party  in  Interest,  nor  aa 
being  united  in  Interest  with  the  other  plain- 
tiffs, nor  as  having  any  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the  relief 
demanded.     This  demurrer  was  also  over- 
ruled.   FnHn  the  orders  of  his  honw,  the  pre- 
siding judge,  overruling  the  demurrers,  fbe 
defendants  appealed  to  this  court 

Section  1S2,  Code,  provides:  "Every  acticn 
must  be  prosecuted  in  the  name  of  the  real 
IMuty  in  interest,  except  as  otherwise  pro- 
vided In  section  134."     Section  134  Is  as  fol- 
lows: "An  executor  or  administrator,  a  trus- 
tee of  an  express  trust,  or  a  person  express- 
ly authorized  by  statute,  may  sue  without 
Joining  with  him  the  person  for  whose  bene- 
fit tlie  action  is  prosecuted.    A  trustee  of  an 
express  trust,  within  the  meaning  of  this  sec- 
tion, shall  be  construed  to  include  a  parson 
with  wh(Hn,  or  in  whose  name  a  contract  Is 
made  tor  the  benefit  of  another."    Section 
138,  Code,  Is  as  follows:  "All  pers<ms  having 
an  Interest  In  the  subject  matter  of  the  ac- 
tion, and  in  obtaining  the  relief  demanded, 
may  be  Joined  as  plaintiff  except  as  other- 
wise provided  In  this  titie."    Thare  Is  noth- 
ing In  said  titie  providing  against  the  Join- 
der of  said  plaintiffs  as  is  herein  made.    Sec- 
tion 2018,  Rev.  St  1893,  providing  for  suits 
on  such   bonds,   uses   this    language:     "The 
said  bond  shall  be  made  payable  to  the  pro- 
bate Judge  of  the  county  and  his  successors, 
and  viay  be   tved   by  any  penon  ir^ured  by 
the   breach   of     the    condition,"    etc.    (Italioa 
ours).    In  the  case  of  Kaminer  r.  Hope,  9  S, 
C.  253,  the  court  decided  that  an  action  could 
be  bnragbt  by  the  distributees  as  plaintiffs 
OB  the  administration  bond.    The  court  In 
that  ease,  after  deciding  that  such  action 
could  be  broo^t  by  the  distributees,  says: 
"At  tbe  trial  the  court;  In  order  to  meet  the 


objection  that  tbe  action  should  be  brought 
In  the  name  of  the  proi>er  officer,  ordered  tbe 
complaint  amended  by  Inserting  the  name  of 
the  judge  of  probate  as  plaintiff,  to  whlck 
the  defendant  excited.  According  to  the 
view  we  have  taken,  there  was  no  necessity 
for  such  amendment  If,  however,  the  ef- 
fect of  the  amendment  was  merely  the  inser- 
tion of  the  name  of  the  probate  Judge  as  a 
party  plaintiff,  to  have  him  present  before 
the  court,  the  act  was  Immaterial."  John- 
son V.  Dawklns,  20  S.  G.  S28,  decides  that  tbe 
probate  Judge  may  tolng  such  action.  It 
thus  appears  that  any  person  may  sue  upon 
bond  who  Is  Injured  by  the  breach  of  Its 
condition;  that  distributees  have  such  inter- 
est as  wiU  sustain  their  action;  that  the  pro- 
bate judge  has  such  interest  as  will  sustain 
his  action;  and  that  all  such  persons  having 
an  Interest  in  the  subject,  and  In  obtaining 
the  relief  demanded,  may  be  Joined  as  philn- 
tiffs  in  such  action.  It  Is  true  the  Interest  of 
the  probate  judge  Is  (oly  In  a  representative 
character;  nevertheless  it  is  such  an  inter- 
est as  the  law  recognizes,  and  is  sufficient  to 
sustain  such  action,  when  he  sues  alone,  llie 
cause  of  action  ef  the  probate  Judge  and  of 
tbe  distributees  Is  not  several  in  Its  nature, 
but  one  and  the  same.  If  the  probate  judge 
had  sued  alone,  and  recovered  judgment  on 
the  bond,  the  distributees  would  have  been 
barred  from  bringing  a  second  action  there- 
on; and,  vice  versa.  If  the  distrltratees  had 
recovered  payment  on  the  bond,  this  would 
have  barred  an  action  thereon  by  the  probate 
Judge.  On  the  subject  of  Joinder  of  parties, 
see  the  well-considered  opinion  of  Mr.  Jus- 
tice Haskell,  speaking  for  the  court,  In  the 
case  of  Trlmmler  v.  Thomson,  10  S.  C.  XS4. 
It  is  the  Judgment  of  this  court  that  the  or- 
ders appealed  from  be  sustained,  the  appeal 
dismissed,  and  the  cause  remanded  to  the  cir- 
cuit court  for  Chester  county. 


(43  S.  C.  454) 

WHALET  V.  BARTLETT  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  2, 

1894.) 

ImDKISB  TO  EmPLOTB  —  AOTtON   AOIIKST  MaBTBB 

— Motion  fob  Nonsuit  —  Effect  —  C^ntbibc- 

TOBT  NeOLIOBNCI — DbFIOTIVB  APPLIAHOBS — IH- 
STRUOTIONS. 

1.  On  appeal  from  an  order  denying  a  mo- 
tion for  a  nonsuit,  the  case  should  show  the 
grounds  of  the  motion,  together  with  the  ruling 
thereon,  and  not  merely  point  out  the  alleged 
errors  in  the  exceptions. 

2.  Evidence  that  a  master,  Instead  of  snper- 
Tising  the  erection  of  a  gas  bolder  in  another 
state,  sent  another  person  to  attend  thereto, 
who  had  full  charge  of  the  work,  tends  to  show 
that  snch  person  was  his  master's  vice  principal 
in  the  work. 

3.  On  motion  for  a  nonsuit,  neither  the 
credibility  nor  the  snffidency  of  the  evidence 
can  be  considered,  but  merdy  whether  there  is 
any  evidence  tending  to  support  phdntifTs  canae 
of  action. 

4.  On  motion  for  a  nonsnit.  In  an  action  fbr 
personal  injuries,  the  gnestion  of  contributory 
negligence  cannot  be  oonMdered. 
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5.  Oa  •  nption  for  a  nonsait,  in  an  action 
br  K  serrart  against  his  master  for  personal  in- 
}vi<8,  the  question  wliether  the  risk  was  a  pat- 
tat  one,  or  one  which  plaintiff  aaanmed,  eaimot 
t«  considered. 

6.  Nor  can  the  court  consider  whether  the 
tajnriea  were  caused  by  the  negligence  of  a  fel- 
Jow  servant,  it  being  a  question  for  the  jury. 

7.  The  refasal  of  the  trial  court  to  sustain 
a  motion  for  a  new  trial  for  inaufficiency  of  the 
rridence  cannot  be  reviewed. 

8.  Where  the  minutes  of  the  trial  Jtidge  re- 
f  Ite,  without  exception  being  taken  thereto,  that 
the  motion  for  a  new  trial  was  made  on  the 
ground  that  the  verdict  was  excessive,  and  the 
'lase  fails  to  show  that  the  order  refusing  the 
motion  was  excepted  to,  and  no  such  exception 
appears  in  the  grounds  of  appeal,  the  appellate 
court  is  bound  to  conclude  that  the  motion  was 
made  on  such  ground  alone. 

9.  Where  a  charge,  taken  as  a  whole,  dis- 
tinctly states  the  law,  the  fact  that  isolated  por- 
tions thereof  are  indistinct  is  not  ground  for 
reversal. 

10.  In  an  action  by  a  servant  against  his 
master  for  personal  injuries  caused  by  the  fall 
of  a  heavy  idece  of  iron,  due  to  the  defective 
means  nsed  to  raise  it,  an  instruction  that,  in 
determining  whether  reasonably  safe  means 
were  used,  the  jury  may  consider  whether  safer 
means  were  at  hand,  is  not  ground  for  com- 
plaint by  defendant,  where  the  court  also  in- 
structs that  defendant  was  not  required  to  ob- 
tain the  most  improved  appliances,  but  was  sim- 
ply required  to  use  reasonably  safe  means. 

11.  The  court,  m  giving  requested  charges.  Is 
not  bound  to  use  the  exact  words  in  which  the 
requests  were  couched. 

12.  In  an  action  by  a  servant  against  his 
master  for  personal  injuries,  the  burden  of  prov- 
ing contributory  negligence  is  on  defendant. 

13.  In  an  action  against  a  firm,  by  an  em- 
ploy6  thereof,  for  personal  injuries,  the  fact  that 
the  court,  in  its  charge,  designated  defendant  as 
"the  company,"  is  not  ground  for  reversal. 

14.  The  question  whether  the  court  misstated 
tk«  testimony  to  the  Jury,  not  being  a  qoestion 
of  law,  Is  not  reviewable  on  appeal 

Appeal  from  common  pleas  drcnit  ooart  of 
Obarleston  county;   D.  A.  Townsend,  Jndge. 

Action  by  Henry  G.  Whaley  against  Bart- 
lett,  Hayward  &  Co.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Defendants  requested  the  court  to  charge 
as  follows:  "That  in  order  to  sustain  bis 
case  the  plaintiff  must  prove  by  the  pre- 
ponderance of  eyldence:  (1)  That  the  defend- 
ant was  guilty  of  negligence  which  caused 
the  accident  to  him.  (2)  That  it  is  not  enough 
to  prove  that  the  servants  or  agents  employed 
by  the  defendants  were  guilty  of  negligence 
which  resulted  in  the  injury  to  the  idalntift. 
(3)  But  also  that  the  defendants  were  guilty 
of  negligence  in  selecting  such  servants  nnd 
agents,  and,  when  they  chose  them  for  the 
work  entrusted  to  them,  knew  they  were  in- 
competent for  the  work  intrusted  to  them, 
and  were  habitually  negligent,  and  known  to 
be  incompetent.  (4)  That  the  risk  plaintiff 
ran  in  moving  the  section  of  standard  was. 
If  *>  risk  ordinarily  incident  to  the  business,' 
(me  he  is  *presumed  to  have  contracted  with 
reference'  to,  and  to  have  voluntarily  in- 
eoired,  and  hence  be  cannot  recover  for  his 
accident  (5)  The  risk  of  moving  this  sec- 
tion of  standard,  if  'a  patent  risk,'  was  one 
plaintiff  was  bound  to  guard  himself  against 


'by  the  exercise  of  his  own  skill  and  judg- 
ment,' and  not  'blindly  (to)  rely  on  the  skill 
of  his  master*  to  protect  him  from.  (B)  Ad- 
mitting for  the  moment  (which  is  denied  and 
claimed  to  be  disproved  by  the  defendant) 
that  the  block  and  tackle  was  a  preferable 
method  of  moving  this  section  of  standard. 
still  there  was  no  obligation  on  the  part  of 
Bartiett,  Hayward  ,&  Co.  to  provide  the  latest 
and  best  Improvements  and  methods  to  move 
this  section  of  standard.  They  were  only  re- 
quired to  provide  a  proper  and  suitable 
method  of  moving  this  section.  (7)  Wbaley 
must  also  show  that,  even  were  there  negli- 
gence on  the  part  of  the  employte  of  Bartiett, 
Hayward  &  Ca,  that  he  used  all  reasonable 
efforts  to  avoid  and  fend  off  the  results  of 
this  negligence.  (8)  If  the  Jury  flad  that  he 
was  injured  by  the  negligence  of  the  em- 
ployes of  Bartiett,  Hayward  ft  Oa,  still  he 
cannot  recover,  if  these  were  his  coservanta. 
All  are  coservants  who  are  engaged  In  the 
same  kind  of  work,  and  If  the  Jury  find,  as  a 
matter  of  fact,  that  J.  J.  Elnsey  was  engaged 
like  the  others  in  moving  this  section  of 
standard,  then  he  was  a  coservant;  and  it 
matters  not,  in  other  respects,  that  J.  J.  Kin- 
sey  was  the  foreman  of  the  men.  He  was 
merely  first  among  equals  in  position,  etc. 
(9)  If  in  this  particular  movement,  of  this 
section  of  standard,  Whaley,  J.  J.  Elnsey. 
and  others  were  'engaged  in  the  same  busi- 
ness,' they  are  coservants;  and,  for  a  hurt 
caused  by  his  coservants,  Whaley  cannot  re- 
cover. The  master  is  not  liable  to  one  serv- 
ant for  an  Injury  inflicted  by  another  serv- 
ant in  the  same  common  service,  unless  he 
(the  master)  can  be  charged  with  some  de- 
gree of  fault  or  negligence  in  their  employ- 
ment or  retention.  (10)  If  you  find  that 
Whaley  disobeyed  J.  J.  Klnsey  In  taking 
hold  of  this  section  of  standard  with  his 
arms,  and  not  simply  with  his  hands,  then 
he  cannot  recover,  for  disobedience  is  of  It- 
self contributory  negligence,  and  prevents 
Whaley  from  recovering  from  Bartiett,  Hay- 
ward &  Oa" 

The  court  diarged  as  follows: 

"Mr.  Foreman  and  Oentiemen  of  the  Jaiy: 
The  case  has  taken  a  long  time,  but  probably 
not  longer  than  the  importance  of  It  requires. 
Tou  have  heard  volume  after  volume  of  law 
discussed,  a  great  deal  of  which  does  not  ai>- 
ply  to  this  case.  So  far  as  I  understand  the 
law,  it  is  very  simple,  and  the  whole  case  is 
in  a  nutshell,  notwithstanding  the  time  taken, 
and  the  amount  of  testimony  that  has  been 
taken  and  given  to  you.  The  Injury  ia  ad- 
mitted on  all  sides.  The  plaintiff  sues  the  de- 
fendant for  $10,000  damages  for  this  injur?, 
charging  that  the  Injury  was  due  to  the  negli- 
gence of  the  defendant.  If  the  Injury  was 
caused  by  the  negligence  of  the  defendant  or 
the  defendant's  agents,  then  the  d^oidaat 
must  respond  in  damages.  If  the  injurj  was 
caused  by  the  coservants  of  tiie  plaintiff,  tiiat 
is  a  different  matter,  to  which  I  will  refer 
after  a  while.    The  plaintiff  must  satisi^  you 
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by  a  prepondenmce  of  erldenoe  that  tbla  in- 
jury was  caused  by  the  negligence  of  the  de- 
fendant   If  he  contributed  to  It,  be  cannot 
recover.    Ton  are  to  determine  what  part 
Bartlett,  Hayward  &  Oo.  played  in  this  matr 
ter,— what  part  they  took  in  infllctiiig  this  in- 
jQiy  upon  the  plaintiff.    Were  they  present? 
Was  any  member  of  the  company  present? 
If  you  conxdude  that  they  trere  not  present 
in  person,  were  they  present  by  their  agents? 
Did  they  have  any  one  there  to  represent 
them?    That  brings  you  to  determine  wheth- 
er there  was  a  man  there  who  represented 
the  defendant  company,   and   undertook   to 
perform  the  duties  which  the  company  would 
bare  done  if  present,  or  had  undertaken  to 
do  it    Was  there  any  man  there  acting  in 
that  capacity,  then,  representing  the  defend- 
ant, and  sui)ervlslng  the  work,  and  pursuing 
an  occupation  differing  from  those  who  were 
moving  the  iron?    Was  there  any  boss  or 
Bai)eTvlsor  there  acting  for  the  comimny?   It 
is  tm  you  to  say.    If  you  find  that  there 
was  such  a  person,  no  matter  who  he  was, 
he  then  stands  in  the  place  of  the  defendant; 
and,  if  he  was  guilty  of  negligence,  then  the 
company    was    guilty    of    negligence.    Yon 
have  some  testimony  tending  to  show  that 
one  Kinsey  was  a  foreman.    The  word  'fore- 
man' has  been  used  in  speaking  of  him.    You 
are    to    determine   whether    the    testimony 
shows  whether  Kinsey   was  the  boss,   the 
supervisor,  or  controller  of  the  other  hands. 
If  you  find  that  he  was,  then  you  will  de- 
termine whether  tliat  person,  Kinsey,  or  who- 
ever you  find  to  be  the  supervisor,  was  guilty 
of  any  negligence  in  inflicting  this  injury. 

"Now,  here  is  another  general  opinion.    The 
defendant  company  was  lx>und  to  furnish  all 
the  necessary  appliances,  such  as  wiU  insure 
reasonable  safety  to  all  engaged  in  that  work. 
They  were  not  bound  to  go  out  and  buy  all 
the  most  improved  patterns,  Init  they  were 
bound  to  furnish  such  appliances  as  were 
reasonably  safe.    But  suppose  they  had  sup- 
plied appliances  that  were  reasonably  safe, 
and  they  were  carelessly  used  by  this  fore- 
man.  If  you  find  there  was  a  foreman,  or 
boss,  although  the  appliances  might  be  all 
right,  yet.  If  they  were  carelessly  used,  then 
the  company  Is  Uabla    Now,  you  are  to  deter- 
nalne  about  the  mode  of  letting  down  the 
iron  testified  to.    You  have  heard  the  testi- 
mony  of  the  witnesses.     They  have  spoken 
of  the  two  modes  ot  lowering  such  pieces  of 
Iron.      Probably,  they  have  spoken  of  more 
than    two    modes.      They    have    mentioned 
rollers  and  tni<^  and  a  gin  pole.    What  con- 
Clnsion  you  come  to  as  to  whether  the  mode 
employed  in  lowering  that  iron  was  reason- 
ably safe,  with  the  hands  employed,  yon  will 
have  to  determine.       Did  they  have  other 
means  at  their  command  which  were  safer? 
A»  I  have  said,  they  were  not  l>ound  to  go  oat 
and  get  the  most  improved  patterns,  but  they 
were  obliged  to  famish  some  means  of  moving 
that  Iron  which  was  reasonably  safe.    If  you 
eondude  It  was  not  reasonably  safe,  the  com- 


pany Is  liable;  bnt,  If  yon  eondude  that  the 
mode  nsed  was  a  reasonably  safe  one,  then 
was  that  plan  carried  oat  carefully,  or  was 
anyone  connected  with  It  goilty  of  negligence 
in  the  performance  itself?  I  ask  your  partic- 
ular attention' to  that,  because  this  transaction 
of  letting  down  the  iron  was  the  very  act  In 
which  the  plaintiff  was  injured,  and  yoor 
most  careful  attention  Is  attracted  to  that 
transaction.  Was  any  one  connected  with 
the  company  or  representing  the  company 
on  that  occasion  guilty  of  negligence,  err&x  if 
the  appliances  nsed  were  all  right,  safe,  and 
secure?  Was  there  any  one  representing  the 
company  there,  who  was  guilty  of  negligence 
In  the  way  the  appliances  were  used?  Was 
this  boss  or  supervisor  guilty  ct  any  negli- 
gence? That  is  for  yon  to  say.  If  he  was 
guilty  of  negligence,  he  binds  the  company, 
and  they  must  respond  in  damages.  You 
have  beard  about  the  rollers,  the  numt>er  of 
rollers,  how  they  were  situated,  the  weight 
of  the  iron,  how  one  roller  was  kicked  ent. 
Yon  have  heard  all  that  testimony,  and  you 
must  conclude  whether  any  one  representing 
the  company  on  that  occasion  was  guilty  of 
negligence  which  resulted  In  Injury  to  the 
plaintiff. 

"Gentlemen  of  the  Jury,  suppose  yon  come 
to  the  conclusion  that  there  was  not  a  fore- 
man there,— no  particular  supervisor,— but 
that  Kinsey  was  not  assisting  the  supervisor 
or  director  of  the  work,  but  was  simply  a  sort 
of  lalMrer  among  the  workmen,  and  was  co- 
workman  with  the  others.  If  you  come  to 
that  conclusion,  then  they  were  all  coworkers; 
and  If  this  man  was  injured  by  any  act  of 
his  coservants  the  company  is  not  liatde,  on- 
less  they  were  guilty  of  ne^gence  in  em- 
ploying careless  workmen,  not  able  to  do 
what  men  employed  for  such  purposes  should 
reasonably  be  expected  to  do.  Under  such 
circumstances,  the  company  would  be  respon- 
sible, even  if  the  injury  occurred  from  the 
carelessness  of  the  coservants.  So,  if  yon  find 
that  there  was  a  foreman,  and  yon  find  that 
the  injury  was  inflicted,  not  by  any  careless- 
ness of  the  foreman,  hot  was  done  by  the 
carelessness  ot  the  coservants  who  bad  hold 
of  that  piece  of  iron,  then  the  company  la 
not  responsible,  unless  they  were  guilty  of 
employing  incompetent,  careless,  and  negli- 
gent service.  It  is  contended  that  every  la- 
borer takes  the  risk  of  his  employment,  and, 
as  a  general  iH*inciple  of  law,  that  is  true. 
He  takes  the  risk  with  the  employment  Bat 
a  man  is  not  a  mere  machine.  He  has  his 
eyes  and  senses  and  judgment  And  I  call 
your  attention  to  that  transaction,  particular- 
ly of  the  plaintiff's  approaching  that  piece  of 
iron,— if  he  looked  at  It;  had  judgment  about 
it  as  to  its  weight  and  how  it  was  situated; 
there  was  nothing  hidden  about  it  The  law 
presumes  that  a  man  should  be  provided  with 
proper  machinery,  and  he  la  not  bound  to 
make  Investigations  as  to  the  sufficiency  of 
the  appliances,  but  if  the  matter  is  before  his 
eyes  he  cannot  shot  his  eyes  to  it.    He  can 


Digitized  by  V^jOOQIC 


748 


SOUTHEASTERN  REPOBTBB,  VoL  2a 


(8.  C. 


not  mn  hia  head  Into  the  fire,  and  then  sue 
aomebody  for  it  You  are  to  judge  of  aJl  the 
fkcta.  If,  when  they  were  afisemUed  around 
the  Iron,  the  man  waa  warned,  and  told  to 
'  act  In  a  certain  way,  and  he  dlaobeyed  that 
order,  be  cannot  disobey,— he  cannot  go  con- 
trary to  the  foreman'a  order,— and  then  hold 
the  company  respcmslble.  I  do  not  remember 
anything  else  to  aay  to  you  in  reference  to 
damagea,  I  will  now  charge  you  in  the  worda 
of  the  plalntifTB  eleventh  request:  'If  the 
Jury  conclude  that  the  injury  resulted  from 
the  negligence  of  the  defendant,  then  they 
should  pve  the  plaintiff  such  damages  as  he 
baa  proved  in  this  cose,  not  exceeding  $10,000, 
and  in  estimating  such  damagea  they  must 
take  into  consideration  all  the  pam  and 
anguish  the  plaintiff  has  suffered  as  a  direct 
consequence  of  the  injury;  any  permanent 
Impairment  of  health,  or  injuries  causing  dis- 
figurement; the  necessary  expense  of  surgical 
and  medical  aid;  loss  of  time;  and  disability 
to  pursue  accustomed  employment,— that  is  to 
aay,  detrimental  effects  which  naturally  and 
proximately  have  resulted  from  the  injury. 
The  principle  that  a  man  cannot  claim  dam- 
ages but  up  to  the  time  of  the  anit  doea  not 
apply  in  cases  of  thia  kind.'  I  charge  yon 
that  yon  have  a  right  to  find  according  to 
that  charge  which  I  have  read  you.  If  you 
find  for  the  plaintiff,  you  will  aay,  <We  find 
fbr  the  plaintUT  ao  many  dollars  damagea; 
writing  it  out  In  worda,  and  not  flgurea.  It 
you  find  for  the  defendant,  yon  wiU  aim^dy 
aay,  'We  find  for  the  defendant' " 

Defendanta'  gronnda  of  appeal  were  as  fol- 
lows: "(a) 'niat  the  defendants  had  not,  in  the 
matter  of  the  accident  to  the  plaintiff,  been 
gnllty  of  any  ne^igenoe  whatsoeva.  (b) 
Tbat  on  tbe  contrary  the  evidence  shows: 
(1)  Tbat  the  accident  was  caused  by  negli- 
gence on  Oie  part  of  the  plaintiff.  In  not  doing 
as  all  the  others  employed  in  moving  this  aec- 
tion  of  standard  did, — stand  off  from  the 
standard,  and  thus  escape.  (2)  That,  If  Uie 
accident  waa  caused  by  the  negligence  of 
others  beside  Whaley  himself.  It  was  caused 
by  his  coworkers,  In  quitting  hold  of  the 
standard  too  soon.  (3)  That  even  if  there 
waa  negligence  <n  the  port  of  the  foreman,  J. 
J.  EUnsey,  and  the  men  employed  In  thia 
work,  still  there  was  not  a  particle  of  evi- 
dence that  the  foreman  and  men  thus  em- 
ployed were  'habitnally  negligent,'  or  that 
the  defendants,  at  the  time  they  employed 
these  perstMis,  knew  or  had  reason  to  auspect 
tbat  these  peraons  were,  ot  were  likely  to  be, 
negligent  In  the  diadiarge  of  their  duties,  re- 
specilTely.  (4)  lliat  the  risk  run  In  moving 
this  section  of  standard  was  not  only  a  risk 
ordinarily  Incident  to  the  business  for  which 
the  plaintiff  had  hired  himself,  but  also  a 
patent  one,  against  which  he  was  bound  to 
guard  himself  by  the  exercise  of  his  own  skill 
and  judgment  (5)  And  further  that,  even  if 
there  was  ne^gence  on  the  part  ot  the  de- 
fendant, there  was  no  evidence  tbat  Whaley 
ossd  any  teajKmable  effort— mnch  less,  all 


reasonable  efforts— to  avoid  and  fend  off  the 
results  of  anch  alleged  negligence. 

'^he  defendanta  also  appeal  from  the 
charge  of  Judge  Townaend,  and  move  for 
new  trial,  in  case  the  nonsuit  be  not  granted, 
on  the  foUowing  grounds,  viz.:  First  That 
his  honor  erred  in  charging:  If  the  injury 
was  caused  by  the  negligence  of  the  defend- 
ant or  the  defendant's  agents,  then  the  de- 
fendant must  respond  In  damages.  •  •  • 
Waa  there  any  bosa  or  aupervisor  then 
acting  for  the  company?  •  •  •  If  you  find 
there  was  such  a  person,  no  matter  who  he 
was,  he  then  stands  in  the  place  of  the  de- 
fendant; and.  If  he  was  guilty  of  negligence, 
then  the  company  was  guilty  of  negligence,'— 
without  limiting  the  above  by  the  charges 
prayed  for  by  the  defendanta,  vis.:  '(2)  That 
It  Is  not  enough  to  prove  tbat  the  servants 
or  agents  employed  by  the  defendants  were 
guilty  of  negligence  which  resulted  In  the  In- 
jury to  the  plaintiff.  (3)  But  also  that  the 
defendants  were  guilty  of  negligence  in  se- 
lecting such  servants  and  agents,  and,  when 
they  chose  them  for  the  work  intrusted  to 
them,  knew  they  were  Incompetent  for  the 
work  intrusted  to  theni,  and  were  habitually 
negligent,  and  known  to  be  Incompetent' 
Or  '(10)  can  b<»  charged  with  some  degree  of 
fault  or  negligence  In  their  employment  or  re- 
tention.' Second.  In  charging:  'Touhavesome 
testimony  tending  to  show  that  one  Kinsey 
waa  the  boss,  the  auperviaor,  or  controller  of 
the  other  hands.  If  you  find  that  he  was, 
then  yon  wIU  determine  whether  that  person, 
Kinsey,  or  whoever  yon  find  to  be  the  sn- 
perviaor,  was  guilty  of  any  negligence  in  In- 
flicting this  Injury.'  And  again:  'If  you  find 
there  was  a  foreman  or  boss,  although  the 
appliances  were  all  right,  yel^  if  they  were 
careleaaly  uaed,  then  the  company  is  liable.* 
And  again:  'If  yon  conclude  that  the  mods 
[of  moving  that  iron]  used  was  a  reasonably 
safe  one,  then  was  that  plan  carried  out  care- 
fully, or  waa  any  one  connected  with  It 
guilty  of  negligence  In  the  performance,  in 
itaelf?  I  ask  your  particular  attention  to 
that  •  •  •  Was  any  one  connected  with 
the  company  or  representing  the  company 
guilty  of  negligence,  even  If  the  appliances 
used  were  all  right  safe,  and  secure?  Was 
there  any  one  representing  the  company  there 
who  was  guilty  of  negligence  In  the  way  the 
appliances  were  used?  Waa  this  boss  or  su- 
pervisor guilty  of  any  negligence?  That  is 
for  you  to  say.  If  he  was  guilty  of  negli- 
gence, he  binds  the  company,  and  they  muat 
respond  In  damages,'— without  limiting  the 
above  as  prayed  by  defendants  requests  to 
charge,  marked  2,  3,  and  10,  and  just  dted 
above,  viz.:  '(2)  That  it  Is  not  enough  t<» 
prove  that  the  servants  or  agents  employed 
by  the  defendants  were  guilty  of  negligence 
which  resulted  In  the  Injury  to  the  plaintiff. 
0)  But  also  that  the  defendanta  were  guilty 
of  negligence  in  aelectlng  such  servants  and 
agents,  and,  when  they  chose  them  for  th» 
work  intrusted  to  them,  knew  they  were  In- 
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'ompetent  for  the  work  intrusted  to  tliem, 
md  were  habitually  negligent,  and  known  to 
ae    Incompetent'    Or    *(10)  At    least    were 
:bargeable  with  some  degree  of  fault  or  neg- 
Igence  In  their  employment'     And  further 
(vitbout   adding,    'unless   the   plaintiff    was 
Efullty    of    contributory  negligence,   or  was 
otherwise  barred  from  recovering  damages 
by  the  risk  he  incurred  In  moving  that  iron, 
being  a  patent  risk,  or  one  incident  to  the 
work  he  had  undertaken  to  do,'  etc     And 
further  and  without  limiting  it  by  charging 
as  requested  by  the  defendants  In  the  fifth 
request  to  charge,  viz.:    'All  are  coserrants 
who  are  engaged  In  the  same  kind  of  work, 
and  if  the  jury  And  that  as  a  matter  of  fact, 
that  J.  3.  Kinsey  was  engaged  like  the  others 
in  moving  this  section  of  standard,  then  he 
was  a  coservant,  and  it  matters  not  that  In 
other  respects,  J.  J.  Kinsey  was  the  foreman 
of  the  men.     He  was  merely  the  first  among 
equals    In   position,'   etc.     Third.  When    be 
charged,  *wbat  conclusion  you  come  to  as  to 
whether  the  mode  employed  in  lowering  that 
Iron  was  reasonably  safe,  with  the  hands  em- 
ployed, you  will  have  to  determine,'  his  honor 
erred  In  adding,  'Did  they  liave  other  means 
at  their  command  which  were  safer?"— the 
master  being  bound  only   to   furnish  such 
means  'as  are  reasonably  fit  and  safe,'  with 
no  question  whether  he  had  'safer'  means  or 
not  In  his  control.    'It  is  only  culpable  negli- 
gence which  makes  the  master  liable,  and 
not  mere  error  of  Judgment'    Fourth.  In  fail- 
ing to  charge,  as  requested  by  the  defendants, 
'(4)  that  the  risk  plaintiff  ran  in  moving  the 
section  of  standard  was,  if  "a  risk  ordinarily 
incident  to  the  business,"  one  he  is  "presumed 
to  have  contracted  with  reference"  to,  and  to 
have  voluntarily  Incurred,  and  hence  he  can- 
not recover  for  his  acddenf ;  and  (5)  the  risk 
-of  moving  this  sectltm  of  standard,  if  'a  pat- 
ent risk,'  was  one  plaintiff  was  bound  to 
guard  himself  against  'by  the  exercise  of  his 
own  skill  and  Judgment,'  and  not  'blindly  to 
rely  on  the  skill  of  his  master'  to  protect  him. 
from,— but  limiting  this   by   the    following 
charge:   'But  it  is  contended  that  every  la- 
borer takes  the  risk  of  his  employment,  and 
as  a  general  principle  of  law  that  Is  true. 
He  takes  the  risk   with   the    employment 
But  a  man  is  not  a  mere  machine.    He  has 
his  eyes  and  senses  and  judgement    And  I 
-call  your  attention  to  that  transaction,  par- 
ticularly of  the  plaintifTs  approaching  that 
piece  of  iron.    If  he  looked  at  it;  had  Judg- 
ment atx>ut  it  as  to  its  weight,  and  how  it 
was  situated;   there  was  nothing  hid  about 
it'    Fifth.  In  failing  to  charge,  as  request- 
ed by  the  defendant  that,  in  order  to  recover 
anything,  *(7)  Wbaley  must  also  show  that 
even  were  there  negligence  on  the  part  of 
the  employte  of  Bartlett  Hayward  &  Co., 
that  he  used  a!)  reasonable  effort  to  avoid 
and  fend  off  the  results  of  this  negligence.' 
Sixth.  In    designating   the  private   firm   of 
Bartlett,    Hayward    &    Co.,    throughout   his 
cbargeb  as  a  'company,'  and   thus   in  nat-  j 


nrally,  if  inadvertently,  leading  the  Jury  to 
believe  that  this  was  a  case  between  a  cor- 
poration and  a  poor  man,  and  thus  produc- 
ing the  prejudice  against  the  defendants 
iisual  with  Jurors  In  all  cases  of  individuals 
against  corporations.  Seventh.  In  charging: 
'You  have  beard  about  the  rollers;  the  num- 
ber of  rollers;  the  weight  of  the  Iron;  how 
one  roller  was  kicked  out  Yon  have  heard 
all  that  testimony,  and  you  must  conclude 
whether  any  one  representing  the  company 
on  that  occasion  was  guilty  of  negligence 
which  resulted  In  Injury  to  the  plaintiff,'— as 
this  Implied  strongly,  and  could  not  have 
failed  to  impress  the  jury  with  the  idea  that 
It  was  a  fact  in  the  case,  that  one  roller  had 
been  'kicked  out'  from  under  tbe  standard, 
and  that  this  constituted  negligence  on  the 
part  of  the  defendants,  whereas  there  is  no 
evidence  that  any  roller  was  'kicked  out'  at 
all,  but  only  that  the  standard  was  'side 
of  three  rollers,  and  there  was  one  roller 
a  little  further  off  than  the  others,'  and  that 
the  matter  being  called  to  Kinsey's  attention, 
as  a  matter  of  Judgment,  he  thought  it  should 
be 'rolled  out,' and  did  roll  it  out  with  his  foot 
Whereas,  the  facts  of  the  case  should  have 
been  left  to  the  Jury  without  any  Intimation 
of  the  Judge's  opinion.  On  the  contrary,  he 
should  have  added,  as  he  dwelt  on  the  facts, 
that  the  Jury  should  bear  in  mind  that  the 
law  presumes  that  the  master  does  his 
duty.' " 

Henry  B.  Young,  for  appellants.  Fltssl- 
mons  &  Moffett  for  respondent 

McIVBR,  C.  J.  The  plaintiff  brings  this 
action  to  recovo:  damages  for  injuries  sus- 
tained by  him  while  In  the  employment  of 
the  defendants  as  a  common  laborer.  In  the 
complaint  it  is  alleged  that  these  injuries 
were  caused  by  the  carelessness  and  negli- 
gence of  the  defendants  and  theb:  agents  la 
handling  and  moving  a  large  and  heavy  Iron 
sectl<«  of  the  standard  or  column  of  a  gas 
holder,  which  was  so  carelessly  and  negli- 
gently thrown  on,  and  allowed  to  fall  upon, 
plaintiff,  as  to  crush  him  to  the  earth,  and 
tastea  him  beneath  its  weight  whereby 
serious  injuries  were  sustained  by  the  plain- 
tiff. The  acts  of  negligence  specified  in  tlis 
complaint  are  stated  as  follows:  "Said  de- 
fendants negligently  and  carelessly  failed  to 
provide  or  furnish  safe  and  suitable  appli- 
ances f<M:  the  work  plaintiff  was  required 
and  ordered  to  do,  and  particularly  neglected 
to  provide  the  necessary  Uock  and  tadde  ap- 
paratus for  the  moving  of  said  large  Iron 
section  of  said  gas  holder.  Bald  defendants 
neglected  to  provide  or  furnish  a  sufilclent 
number  of  laborers  to  move  said  iron  section 
of  gas  holder  In  the  maimer  in  which  It  was 
attempted  to  be  moved.  Said  defendants, 
through  their  ofilcers  and  agents,  knowingly 
instructed  and  ordered  plaintiff  to  remain  in 
the  performance  of  a  dangerous  if  not  im- 
possible act,  without  informing  him  of  the 
danger  to  which  he  was  exposed."   The  de- 
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tendknti  answered,  admltUng  their  partner- 
■hlp  as  alleged,  that  tber  resided  and  did 
ImslBess  In  the  city  of  Baltimore,  that  at  the 
time  of  the  disaster  they  were  engaged  In 
the  erection  of  a  gas  holder  In  the  city  of 
OiarlestcHi,  and  that  plaintiff  was  In  their 
employment  as  a  ]ab<x«r  In  the  erection  of 
said  gas  holder.  Bat  they  dmy  all  the  oth- 
er allegations  of  the  complaint,  eqiedaUy 
that  plalntUTs  Injortes  were  caused  by  any 
ne^lgence  on  their  part,  and,  on  the  con- 
trary, allege  that  snch  injuries,  if  caused  by 
the  negligence  of  any  one  other  than  the 
plaintiff  hlms^,  they  were  cansed  by  the 
negligence  of  plaintiff's  fellow  senrants;  bat 
la  fact  they  allege  that  the  said  plaintiff  was 
Injured  solely  by  his  own  negligence.  The 
case  came  on  for  trial  before  his  honor, 
Jndge  D.  A.  Townsend,  and  a  Jury,  when 
qoite  a  y<dume  of  testimony  was  introduced, 
which  is  all  set  oat  in  the  case.  At  the  close 
ot  the  testimony  for  the  plaintiff,  a  motion 
for  a  nonsuit  was  made,  and  after  argument 
the  motion  was  refused,  and  counsel  for  the 
defendant  excepted.  On  what  ground  or 
grounds  the  motliKi  was  based,  or  what  par- 
tlcnlar  points  were  ruled  by  the  clrcolt 
Judge,  If  any,  does  not  appear  in  the  case. 
All  that  does  tfa»«  appear  is  that  the  mo- 
tion was  refused.  The  defendants  then  in- 
troduced their  testimony,  and  after  the  de- 
ftodants  had  offered  certain  requests  to 
charge,  set  out  in  the  case,  the  judge  pro- 
ceeded to  charge  the  Jury  as  set  out  in  the 
case,  who  rendered  a  verdict  for  $8,000  in 
biYor  of  plaintiff,  when  a  motion  for  a  new 
trial,  on  the  minutes,  was  made  and  re- 
fused. In  the  following  ordtf :  "In  this  case, 
defendants  moved  for  a  new  trial,  on  the 
minutes,  on  account  of  excessive  damages. 
The  amount  of  the  damage  in  such  cases  is 
so  much  a  matter  tor  the  Jury  that  I  am  not 
inclined  to  disturb  the  verdict  of  the  Jury  in 
this  case,  and  must  therefore  refuse  the  mo- 
tion." Judgment  having  been  entered  upon 
the  verdict,  the  defendants  appeal  upon  the 
several  grounds  set  out  in  the  record,  which 
win  not  be  repeated  here,  but  which,  togeth- 
er with  the  charge,  and  the  requests  to 
charge,  shall  appear   in   the  report  of  the 


The  exceptions  make  two  general  ques- 
tions: (1)  Whether  there  was  error  In  re- 
fusing the  motion  for  a  nonsuit;  (2)  whether 
there  was  any  error  in  the  judge's  charge  to 
the  Jury.  Befwe  proceeding  to  consider  the 
first  question,  we  feel  bound  to  say  that,  ac- 
cording to  strict  and  proper  practice,  we 
would  be  under  no  obligation  to  consider 
any  <Mie  of  the  alleged  particular  errors  in 
refusing  the  nonsuit  specifically  pointed  out 
In  tiie  exceptions,  and  nowhere  else.  The 
proper  functicHi  of  this  court  in  such  a  case 
as  this— A  law  case,  pure  and  simple— Is  to 
review  the  rulings  of  the  court  below,  and 
correct  any  errors  of  law  found  therein. 
Now  where,  as  in  this  case,  the  circuit  Judge 
was  not  called  upon  to  make— and,  so  far  as 


appears,  did  not  make— any  mling  upon 
these  several  points,  there  is  nothing  for  this 
court  to  review.  These  views  have  long  been 
settled  in  this  state,  and  it  is  only  neoessaiy 
for  us  to  dte  a  few  of  the  most  recent  cases 
up<Ki  the  subject  Wingo  v.  Caldwell,  35  8. 
a  609,  14  &  E.  827;  Bolllns  t.  Brown,  37 
&  G.  345,  16  &  E.  44;  Gentry  t.  Bailroad 
Co.,  38  S.  a  2S4,  16  S.  E.  893.  The  proper 
practice  in  such  cases  is  to  set  forth  in  the 
case  the  grounds  upon  which  a  motion  for  a 
nonsuit  Is  based,  togetlier  with  the  circuit 
Judge's  ruling,  or  bis  falling  to  rule,  there- 
on. Any  other  coarse  may  work  surprise  te 
the  plaintiff,  as  he  might,  if  duly  advertised, 
supply  any  deficiency,— to  ssy  nothing  of  the 
injustice  of  the  circuit  judge.  But,  in  defer- 
ence to  the  seal  with  which  this  appeal  has 
been  pressed,  we  will  waive  this  objection, 
and  proceed  to  the  consideration  of  his  ex- 
ceptions; having  made  the  preceding  re- 
marks as  a  warning  to  the  bar  of  the  dangers 
of  such  a  practloe. 

The  first  exception  is  divided  into  two  sub- 
divisions, designated  "A"  and  "B."  The  first 
(A)  is  that  there  was  no  evidence  that  the  de- 
fendants had  been  guilty  of  any  negligence 
whatsoever.  If  anything  can  be  regarded  as 
settled  in  this  state,  it  certainly  Is  too  wdl 
settled  to  need  the  citation  of  any  authority 
that  a  nonsuit  should  never  be  granted  whoe 
there  is  any  evidence  tending  to  prove  tiie 
plalntifTs  cause  of  action.  The  question  is 
not  as  to  the  sufilciency  of  the  evidence,  or 
Its  crediblli^,  nor  Is  contradictory  evidence 
to  be  considered,  for  these  are  all  matters  ex- 
clusively for  the  Jury;  and  on  a  motion  fOr 
a  nonsuit  the  circuit  Judge  has  no  authority 
even  to  consider,  much  less  d^ermlne,  any 
such  questions,  nor  have  we,  when  called  up- 
on to  determine  whether  he  has  erred  in  re- 
fusing a  motion  for  a  nonsuit  Hence,  all  th« 
argument  of  appellants'  counsel,  based  upon 
alleged  contradictions  In  the  plalntifTs  testi- 
mony, or  designed  to  show  that  one  of  his 
witnesses  was  not  entitled  to  credit,  goes  for 
nothing.  Our  sole  Inquiry  is  whether  there 
was  any  evidence  tending  to  show  negligence 
—the  gist  of  the  action— on  the  part  of  the 
defendants,  or  any  agent  of  theirs,  acting  aa 
their  representative.  Now,  there  can  be  no 
doubt  that  there  was  some  evidence  tend- 
ing to  show  that  the  defendants,  residing  In 
Baltimore,  did  not  undertake,  lu  person,  to 
do  the  work  which  they  had  contracted  t« 
perform,  but  on  the  contrary,  sent  out  to 
Charleston  an  agent  (J.  J.  Einsey)  to  perform 
it  for  them;  that  he  was  in  charge  of  the  en- 
tire woric,  and  the  same  was  done  under  his 
directions.  If  this  evidence  does  not  tend  to 
show  that  Einsey  was  the  representative  of 
the  defendants  in  doing  this  particular  Job  of 
work,  then  we  are  at  a  loss  to  conceive  what 
evidence  would  tend  to  show  such  fact  If, 
then,  Einsey  was  acting  aa  the  representative 
of  the  defendants,  then  the  next  inquiry  is 
whether  there  was  any  evidence  tending  to 
show  carelessness  or  negligence  on  his  pari. 
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One  of  the  speciflcatioBa  of  nesUgence  al- 
leged In  tbe  complaint  waa  the  failure  to 
proTide  safe  and  suitable  appliances  for  the 
work  required  of  plaintiff,  esi)ecially  In  neg- 
lecting to  uae  the  necessary  block  and  tackle 
apparatus  tar  moving  anch  a  heavy  piece  of 
iron.    There  was  evidence  tending  to  show 
that  Kinsey  did  not  use,  and  refused  to  let 
the  third   roller  be   used,  upon    which  the 
standard  or  column   was  to  be  let  down; 
and,  according  to  the  testimony  of  some  of 
the  wltneeses,   the  uae  of  the  third  roller 
would  have  made  it  much  safer,  especially 
for  the  plaintiff,  who  was  at  a  point  where 
It  was  proposed  to  place  the  third  roller,  for, 
according  to  the  testimony,  if  this  third  roller 
had  been  used,  the  heavy  piece  of  Iron,  when 
It  fell,  would  have  fallen   upon  this  third 
roller,  and  not  upon  the  plaintiff.    And  there 
certahily  was  testimony  that  the  block  and 
tackle  apparatus,  though  at  hand,  and  sub- 
sequently used  in  lowering  other  sections  of 
the  standard,  was  not  used  in  lowering  the 
standard  which  fell  upon  the  plaintiff,  and  in- 
jured him  so  seriously.     Again,   there   was 
testimony  tending  to  show  that  an  Insufficient 
number  of  laborers  were  employed  in  lower- 
ing the  atandard,— only  11,— which  was  ,60 
feet  long,  and  weighed  3,950  pounds;    for, 
according  to  some  of  the  testimony,  it  was 
exceedingly  dangerous  to  attempt  to  lower 
such  a  weight  by  the  hands  of  only  11  men. 
Here,  again,  counsel  for  appellants.  In  his 
argument  here,   has  misconceived  the  true 
question  In  considering  a  motion  for  a  non- 
suit;  for  he  has  argued  that  the  testimony 
shows  (In  which   respect,   we  think,   be  is 
mistaken)  that  the  piece  of  Iron  was  lifted 
off  the  plaintiff,  after  the  disaster  occurred, 
by  only  4  men.   But,  as  we  have  intimated,  we 
do  not  so  understand  the  testimony.    On  the 
contrary,  as  we  understand  it,  the  testimony 
was  that  the  piece  of  iron  was  lifted  off  the 
plaintiff  by  4  men,  who  came  out  from  the 
gas  works,  aided  by  the  others,  who  had  been 
easing  down  the  standard.    Sven,  however, 
if  coonael  be  right  in  his  view  of  the  testi- 
mony, that  would  not  avail  him  on  a  ques- 
tion of  nonsuit,  as  the  only  effect  would  be 
that  while  there  was  some  testimony  tending 
to  show  that   11  men  were  not  sufficient  to 
ease  down  the  standard  from  Its  position  on 
the  blocks  to  the  roUen^  there  was  other  tes- 
tlmony  tending  to  show  that  11  men  wen 
saffld^at;  and  this  conffict  could  only  be  de- 
cided by  a  Jury,  and  not  by  the  circuit  Judge. 
We  are  of  opinion  that  there  was  testimony 
tending  to  show  that  Kinsey  was  the  repre- 
sentative of  the  defendants,  and  tending  to 
show  negligence  on  his  part    Whether  such 
testimony  was  sufficient  for  either  of  these 
purposes  is  not  for  us  to  determine,  as  those 
•were  matters  exdnslvely  for  the  jury.    The 
flrst  division  of  the  first  exception  cannot  be 
rastalned. 

The  second  division  (B)  is  divided  by  coun- 
sel Into  five  snbdlvMona.  The  first  and  fifth 
of     these    subdivisions,  as    we    understand 


them,  purport  to  raise  the  question  of  aon- 
trlbutory  negligence;  for  in  the  first  it  Is 
claimed  that  the  evidence  shows  that  the  dis- 
astw  was  due  to  the  negligence  of  the  plain- 
tiff, and  in  the  fifth  it  is  claimed  that,  even 
If  there  was  negligence  on  the  part  of  the 
defendants,  there  was  no  evidence  that  plain- 
tiff used  any  reasonable  effort  to  avoid  the  re- 
sult of  defendants'  negligence,— In  other 
words,  neglected  to  nse  reasonable  precau- 
tions to  avoid  the  effect  of  defendants'  negli- 
gence, which  Is  really  nothing  more  than  a 
charge  of  contributory  negligence.  Bver 
since  the  case  of  Carter  v.  Railroad  Oa,  19 
S.  C.  20,  If  not  before.  It  has  been  settled  In 
this  state,  at  least,  that  a  nonsuit  cannot  be 
granted  upon  the  ground  that  the  evidence 
shows  contributory  negligence  on  the  part  of 
the  plaintiff,  for  the  very  obvious  reason,  as 
stated  in  that  case,  that  It  Involves  the  de- 
cision of  a  question  of  fact,  of  which,  under 
oar  constitution,  the  jury  alone  has  cogni- 
sance in  a  law  case.  In  that  case  the  second 
ground  of  the  motion  for  a  nonsuit  was  that, 
even  If  there  was  some  evidence  of  the  de- 
fendant's negligence,  yet  plaintiff's  testimony 
showed  contributory  negligence  on  the  part 
of  plaintlfrs  Intestate;  and  that  ground  was 
distinctly  overruled,  the  court  holding  as 
abov&  This  case  has  been  followed  in  a 
number  of  other  cases,  and,  while  the  deci- 
sions elsewhere  are  conflicting,  we,  of  coiuse, 
are  bound  to  follow  our  own  decisions.  Two 
cases  from  our  state  have  been  dted  by 
counsel  for  appellants  to  support  his  view: 
Renneker  v.  RaUway  C!o.,  20  S.  G  221,  and 
Darwin  v.  Railroad  Co.,  23  S.  C.  637.  But  In 
the  former  case  there  was  no  motion  for  a 
nonsuit,  and  what  is  quoted  from  that  case 
Is  what  was  said  In  considering  the  charge 
of  the  circuit  judge,  where,  of  course,  the 
qnesti<»>  of  contributory  negligence  could  be 
proporly  considered;  and  in  Darwin's  Oase, 
BO  far  from  holding  or  even  intioqatlng  that 
the  question  of  contributory  negligence  could 
be  considered  on  a  motion  for  a  nonsuit,  the 
court  expressly  held  the  contrary.  In  that 
case  there  was  a  motion  for  a  nonsuit,  based 
upon  two  grounds,  the  second  of  which  was 
in  these  words:  "Because  the  undisputed 
proof  of  the  plaintiff  established  beyond  a 
donbt  that  the  deceased  had  been  guilty  of 
gross  contributory  net^lgenoe."  And  the 
court,  when  it  came  to  consider  that  ground, 
used  this  language:  'The  sectmd  ground  up- 
on which  the  nonsuit  was  claimed  cannot  be 
sustained,  under  the  case  of  Carter  v.  Rail- 
road Co.,  supra.  Contributory  negligence  is 
a  matter  of  defense,  and  presents  a  question 
of  fact,  to  be  solved  by  a  jury."  The  quo- 
tations made  by  counsel  from  this  case  are 
taken  from  that  part  of  the  opinion  in  which 
the  court  was  considering  certain  requests  to 
charge,  where,  of  course,  the  question  of  con- 
tributory negligence  would  be  an  appropriate 
inquiry;  but  they  certainly  do  not  afford  any 
warrant  for  the  position  taken  by  counsel, 
especially  In  view  of  the  tact  that  la  that 
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▼eiy  opinion  the  court  had  expressly  denied 
that  position,  in  the  langnage  atiOTe  quoted. 

The  second  aubdivislon  of  division  B  is 
that  the  evidence  shows  that,  if  the  accident 
was  caused  by  the  negligence  of  others  be- 
sides the  plaintiff  himself,  it  was  caused  by 
his  fellow  servanta,  in  quitting  hold  of  the 
standard  too  soon.  In  the  first  place,  wheth- 
er the  evidence  shows  this  was  a  question 
for  the  Jury,  and  not  for  the  court  to  decide 
on  a  motion  for  a  nonsuit.  And  In  the  sec- 
ond place,  so  far  as  we  can  perceive,  there 
was  no  eTldence  of  any  negligence  on  the 
part  of  platntiiTB  colaborers.  In  letting  go 
the  standard  too  soon.  On  the  contrary, 
the  evidence  rather  shows  that  these  cola- 
borers  held  on  to  the  standard  as  long  as 
they  could,  with  safety  to  themselves,  do, 
and  only  let  go  In  time  to  escape  the  Injury 
sustained  by  plaintiff. 

The  third  subdivision  claims  that  the  evi- 
dence shows  that  even  if  there  was  negli- 
gence en  the  part  of  the  foreman,  Klnsey, 
and  the  men  employed  in  the  work,  still 
there  was  no  evidence  that  the  foreman  and 
men  thus  employed  were  "habitually  negli- 
gent," or  that  the  defendants  knew  or  bad 
reason  to  suspect  that  those  persons  were 
likely  to  be  negligent  in  the  discliarge  of 
their  duties.  Besides  what  we  have  said  In 
considering  the  second  subdivision,  It  seems 
to  us  that  inasmuch  as  we  have  held  above 
that  there  was  evidence  tending  to  show 
that  Klnsey  was  the  representative  of  the 
defendants,  and  that  there  was  evidence 
tending  to  show  negligence  on  his  part,  the 
points  made  by  this  subdivision  lose  their 
pertinency,  at  least  upon  the  question  of  non- 
suit If  Klnsey  was  the  representative  of 
the  defendants,  then  his  negligence  is  their 
negligence;  and  whether  the  defendants 
knew,  or  ought  to  have  known,  that  he  was 
negligent  in  the  performance  of  his  duties, 
is  not  pertinent  to  the  Inquiry. 

The  only  remaining  subdivision  to  be  con- 
sidered Is  the  fourth,  In  whl«di  it  is  claimed 
that  the  evidence  shows  that  the  risk  in  mov- 
ing this  piece  of  iron  was  not  only  a  risk 
ordinarily  Incident  to  the  business  for  which 
the  plaintiff  was  employed,  but  also  a  pat- 
ent risk,  against  which  be  was  bound  to 
guard  himself  by  the  exercise  of  bis  own 
Judgment  Whether  the  evidence  shows 
these  facts  was  a  question  which  the  circuit 
Judge  could  not  determine  on  a  nonsuit  but 
which  should  be  left  to  a  Jury.  In  view  of 
the  testimony  that  Klnsey  was  sent  out  from 
Baltimore  to  Charleston  by  the  defendants 
to  sui)erintend  the  erection  of  the  gas  holder. 
Involving  the  lifting  of  very  heavy  weights, 
it  was  but  natural  that  the  laborers  whom 
he  employed  would  assume  that  be  under- 
stood his  business,  and  that  he  would  not 
eiqpoBe  them  to  any  liaka  which  could  rea- 
sonably be  avoided,  in  doing  the  work  for 
which  they  were  employed.  We  are  unable 
to  discover  any  error  on  the  part  of  the  cir- 
cuit Judge  In  refusing  the  motion  for  a  non- 


suit and  all  the  exceptions  on  that  point 
must  be  overruled. 

The  counsel  for  appellants,  In  his  argument 
here,  has  contended  that  the  circuit  Judge 
erred  in  stating  that  the  motion  for  a  new 
trial,  on  the  minutes,  was  made  simply  on 
account  of  excessive  damages,  and  be  has 
insisted  that  the  motion  was  made  on  the 
whole  record;  and  he  goes  on  to  argXM  that 
from  a  consideration  of  the  whole  testimony, 
the  circuit  Judge  should  have  granted  a  new 
trial  because  the  testimony  was  not  sufficient 
to  sustain  the  verdict  In  the  first  place, 
there  is  nothing  In  the  case  to  sustain  any 
such  assertion.  On  the  contrary,  from  what 
there  appears,  we  are  l>ound  to  conclude  that 
the  circuit  Judge  was  entirely  right  in  stat- 
ing that  the  motion  was  based  on  the  ground 
of  excessive  damages.  There  Is  no  exception 
to  that  statement  and.  Indeed,  the  case  fails 
to  show  that  the  order  refusing  the  motion 
for  a  new  trial  was  excepted  to,  even  in  the 
most  general  terms.  Even  in  the  grounds  of 
appeal,  we  find  none  presenting  any  such  ex- 
ception. But  In  the  second  place,  even  if 
the  assertion  of  counsel,  in  his  argument 
were  supported  by  anything  in  the  record, 
there  Is  no  proposition  more  fully  settled  lo 
this  state  ttian  that  the  refusal  of  a  circuit 
Judge  to  sustain  a  motion  for  a  new  trial 
because  of  insufficiency  of  evidence  to  sus- 
tain the  verdict  cannot  be  reviewed  by  this 
court 

We  proceed  then  to  a  consideration  of  the 
several  exceptions  to  the  Judge's  charge^ 
The  first  exception  is  made  up  of  detadied 
extracts  from  the  charge,  which  are  alleged 
to  be  erroneous,  unless  limited  by  the  second, 
third,  and  tenth  requests  to  charge;  and  the 
same  may  be  said  of  the  second  exception, 
which  it  Is  claimed  should  have  been  further 
limited  by  adding,  "unless  the  plaintiff  was 
guilty  of  contributory  negligence,  or  was 
barred  of  a  recovery  by  the  risk  being  a 
patent  risk,  and  one  Incident  to  the  work 
he  had  undertaken  to  do,"  and  also  by  the 
fifth  request  to  charge.  These  exceptions 
are  amenable  to  the  objection  that  they  fall 
to  present  distinctly  any  erroneous  proposi- 
tion which  was  charged,  or  any  legal  propo- 
sition which  was  requested  and  refused  to  be 
charged.  But  they  are  also  open  to  the  mote 
serious  objection  that  they  confound  two 
separate  and  distinct  matters,  which  depend 
upon  different  legal  principles:  (1)  Where 
the  negligence  from  which  the  injury  results 
Is  the  negligence  of  the  master  or  his  repre- 
sentative; (2)  where  such  negligence  is  the 
negligence  of  a  fellow  servant  In  the  first 
case,  after  the  Jury  have  reached  the  con- 
clusion that  a  given  person  was  acting  as  the 
representative  of  the  master,  their  only  other 
inquiry  (except  of  course,  the  amount  of  tbe 
damages)  is  whether  such  representative  has 
been  guilty  of  the  negligence  complained  of, 
and  if  80,  then  the  master  becomes  liable,  be- 
cause the  negligence  of  his  representative  is 
his  own  negligence;   and  hence  the  InQuIry 
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whether  the  master  was  guilty  of  negligence 
In  selecttng  such  representative  is  not  perti- 
nent to  the  Inquiry.  But  In  the  second  case, 
if  the  negligence  complained  of  is  that  of  a 
fellow  servant,  then  a  plaintiff  mnst  go  fur- 
ther, and  satisfy  the  Jury  that  the  master 
was  guilty  of  negligence  in  employing  such 
a  fellow  servant  with  the  plaintiff.  These 
propoeltioiis  are  fully  sustained  by  the  cases 
of  Gnnter  v.  Manufacturing  Co.,  as  reported 
first  in  15  S.  C.  443,  and  next  In  18  S.  G. 
282;  Galvo  v.  Railroad  Co.,  23  S.  O.  626; 
Boatwrlght  v.  Railroad  Co.,  25  S.  G.  128,— 
besides  others  that  might  be  cited.  It  seems 
to  us  that,  when  the  charge  of  the  circuit 
Judge  Is  looked  at  as  a  whole,  the  only  way 
In  which  it  Is  proper  to  consider  it,  it  will 
appear  that  these  propositions  were  distinct- 
ly and  properly  charged,  as  well  as  the  fur- 
ther additions  as  to  contributory  negligence, 
—the  risk  being  a  patent  risk,  and  one  in- 
cident to  the  work  which  the  plaintiff  was 
employed  to  perform,— and  also  as  to  the 
question  of  fact  whether  Kinsey  was  a  fel- 
low servant  with  plaintiff,  or  was  acting  as 
the  representative  of  the  defendants.  These 
two  exceptions  mnst  therefore  be  overruled. 
The  third  exception  cannot  be  sustained. 
In  that  part  of  the  charge  here  complained 
of,  the  Jury  were  simply  instructed  to  in- 
quire whether  the  means  used  for  lowering 
the  piece  of  iron  were  reasonably  safe,  and,  as 
a  circumstance  bearing  upon  that  inquiry,  they 
were  to  ask  themselves  the  question  wheth- 
er safer  means  than  those  nsed  were  at  hand; 
and  this,  it  seems  to  us,  was  a  very  pertinent 
inquiry  to  the  proper  solution  of  the  question 
as  to  whether  the  means  actually  used  were 
reasonably  safe;  and  when  the  circuit  Judge 
went  on,  and  Instructed  the  Jury  that  the  de- 
fendants were  not  bound  to  go  out  and  ob- 
tain the  most  Improved  appliances,  but  were 
simply  bonnd  to  use  reasonably  safe  means, 
we  see  no  proper  ground  for  complaint  on 
the  part  of  appellants.  See  Carter  y.  Oil 
Co..  34  S.  C,  at  page  214,  13  S.  B.  419. 

The  fourth  exception  Imputes  error  to  the 
circuit  Judge  in  failing  to  charge  as  request- 
ed in  defendants'  fourth  and  fifth  requests, 
In  relation  to  the  risk  being  one  ordinarily 
incident  to  the  business,  and  being  a  patent 
risk.  It  seems  to  us  that  the  Judge  did 
charge  substantially  as  there  requested,  and 
the  fact  that  he  did  not  use  the  exact  lan- 
cniage  In  which  the  requests  were  couched 
Is,  as  has  often  been  held,  a  matter  of  no 
consequence.  See  Price  v.  Railroad  Co.,  38 
S.  C.  199,  17  S.  E.  732,— the  most  recent  case 
apon  the  point 

The  fifth  exception  alleges  error  in  failing 
to  Instruct  the  Jury  as  requested  in  defend- 
ants' seventh  request  That  request  is  based 
npon  the  erroneous  assumption  that  a  plain- 
tiff is  bound  to  negative  any  contributory 
negligence  on  his  part  This  is  not  only  in 
conflict  with  the  principles  of  logic,  but, 
what  is  more  important,  it  Is  in  conflict  with 
several  distinct  decisions  of  this  court     A 
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party  is  not  required  to  prove  a  negatlva, 
and,  as  to  this  particular  matter,  it  Is  settled 
that  contributory  negligence  is  an  affirmative 
defense,  and  the  burden  of  proof  is  upon  the 
defendant  It  was  so  expressly  held  in  Car- 
ter V.  Railroad  Co.,  19  S.  O.  20,  and  In  Crouch 
V.  Railway  Co.,  21  S.  C.  405;  and  the  same 
principle  was  recognized  in  Donahue  v.  Rail- 
road Co.,  32  S.  C.  299,  11  S.  B.  95,  and  in 
Branch  v.  Railway  Co.,  35  S.  C.  105,  14  S. 

B.  808.  This  exception  most  therefore  be 
overruled. 

In  the  sixth  exception,  appellants  complain 
that  the  circuit  Judge,  throughout  his  charge, 
designated  the  defendants  as  "the  company," 
which,  as  it  is  claimed,  bad  the  effect  of  con- 
veying to  the  minds  of  the  Jury  the  Impres- 
sion that  the  defendants  were  a  corporation, 
and  "that  this  was  a  case  between  a  corpora- 
tion and  a  poor  man,  thus  producing  the  prej- 
udice against  the  defendants  usual  with 
Jurors  in  all  cases  of  individuals  against  cor^ 
porations."  That  the  exception  cannot  be 
sustitined  is  so  patent  as  not  to  warrant  more 
than  a  passing  notice.  It  certainly  Imputes 
no  error  of  law  to  the  Judge,  and  was  not 
even  an  error  of  fact,  as  is  manifest  from  the 
very  name  of  defendant's  partnership.  Be- 
sides, defendants  own  witnesses  spoke  of  the 
defendants  as  "the  company,"  and  in  fact 
they  were  so  designated  throughout  the  testi- 
mony. Indeed,  so  far  as  we  can  perceive, 
the  language  used  by  the  circuit  Judge  was 
not  calculated  to  convey  the  impression  that 
the  defendants  were  a  corporation.  On  the 
contrary,  his  language  shows  that  In  using 
the  terms  "the  company"  he  referred  to  the 
partnership  of  Bartiett  Hayward  &  Co.  So 
there  is  manifestly  nothing  In  this  excep- 
tion. 

The  only  remaining  exception  is  the 
seventh,  in  which  the  complaint  is  of  a  two- 
fold character:  (1)  That  the  Judge  misstated 
the  testimony  of  the  jury;  (2)  that  in  his 
statement  of  the  testimony  he  conveyed  to 
the  Jury  his  own  impression  of  the  facts  ad- 
versely to  the  defendants.  As  to  the  first 
branch  of  this  exception,  even  if  it  should 
be  conceded  that  the  Judge  did  misstate  the 
testimony,  it  is  very  clear  that  this  would 
constitute  no  error  of  law,  of  which  this 
court  could  take  cognizance.  See  State  v. 
Jones,  21  S.  G.  596;    State  v.  Milling,  85  8. 

C.  17,  14  a  E.  284;  Rumph  v.  Hlott  35  S. 
G.  459, 15  S.  B.  235;  and  Simmons  Hardware 
Ga  V.  Bank  of  Greenwood,  19  S.  E.  607.  But 
in  Justice  to  his  honor,  we  must  say  we  do 
not  think  that  he  did  make  any  material  mis- 
statement The  lang:uage  used  in  speaking 
of  the  rejection  of  the  third  roller,  which 
means  to  be  specially  objected  to,  1b  that  the 
third  roller  was  "kicked  out"  when  the  testi- 
mony was  that  Kinsey  rolled  it  out  with  his 
foot  This  slight  difference  In  phraseology, 
which  practically  means  the  same  thing,  cer- 
tainly does  not  warrant  the  charge  of  mis- 
statement 

The  second  branch  of  this  exception,  which 
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impatea  error  to  the  circuit  judge  In  charging 
on  the  facts.  In  violation  of  tbe  constitutional 
prorlsion  upon  that  subject,  la,  we  think, 
equally  untenable.  We  are  unable  to  find 
anything  in  the  charge  to  Indicate  any  im- 
pression which  may  have  been  made  upon 
tbe  mind  of  the  circuit  Judge  by  the  testi- 
mony. On  tbe  contrary,  we  think  the  charge 
was  eminently  fair  tor  both  sides.  The 
Judgment  of  this  court  is  that  the  Judgment 
of  the  circuit  court  be  affirmed. 

POPB.  J.,  ocmcors. 


(4S  S.  C.  M) 

COPBLAND    T.    WESTERN    A8SUR.    CO. 

(Supreme  Coort  of  South  Oaroiina.    Jan.  S, 

1896.) 

ACTIOK  OH  INSDBAXCS  POUOT  —  PLBADIITe — BTI- 
DSHOB. 

l.In  an  action  on  an  insurance  policy, 
where  defendant  ciaima  noncompliance  with  die 
requirement!  of  the  policy,  the  objection  must 
be  alleeed. 

2.  Where  the  defendant  insurance  company 
alleges  failure  of  plaintiff  to  perform  certain  re- 
quirements of  tile  policy,  plaintiff  is  not  required 
to  show  such  performance. 

3.  Where  defendant  alleges  that  plaintiff 
failed  to  perform  certain  requirements  of  the 
policy,  although  it  appears  from  plaintiff's  tes- 
timony in  chief  that  ne  has  not  performed  such 
requirements,  defendant  is  not  entitled  to  a 
nonsuit;  plaintiff  having  a  right  to  show  de- 
fendant's waiver  of,  or  estoppel  to  make,  such 
objection. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county ;  D.  A.  Townaend,  Judge. 

Action  by  Samuel  Ckipeland  against  the 
Western  Assurance  C!ompany  upon  a  policy 
of  fire  insurance.  Judgment  for  defendant, 
and  plaintlfC  appeals.    Reversed. 

Lee  &  Moise,  for  appellant  Purdy  &  Rey- 
nolds, for  respondent 

OARX,  J.  Tills  was  an  action  on  a  policy 
of  insurance  for  $1,000.  The  answer  of  de- 
.fendant,  among  other  things,  interposed  as 
a  defense  that  the  plaintiff  failed  to  comply 
with  the  requirements  of  that  clause  in  the 
policy  of  insurance  commonly  lutown  as  the 
"Iron-Safe  Clause."  Plaintiff  offered  in  evi- 
dence the  policy  of  insurance.  During  the  In- 
troduction of  piaintifTs  testimony  in  chief, 
evidence  was  brought  out  to  show  that  tbe 
plaintiff  had  failed  to  comply  with  the  re- 
quirements of  the  policy  set  forth  in  the  iron- 
safe  clause.  The  plaintiff  offered  to  introduce 
testimony  to  show  that  the  defendant  had 
waived  its  right  to  insist  upon  such  require- 
ment but  his  honor,  the  presiding  judge, 
ruled  that  sndi  testimony  was  inadmissible. 
At  the  close  of  plalntUTs  testimony,  the  de- 
fMidant  moved  for  a  nonsuit  which  was 
granted.  Tbe  plaintiff  appealed  from  such 
order. 

During  tbe  progress  of  tbe  trial  on  circuit 
a  number  of  other  questions  were  raised,  and 
tbe  rulings  of  the  trial  judge  on  them  are 
made  the  grotmds  of  other  exceptiona  The 
pp — 1 — • —  ^  which  this  court  has  arrived  in 


regard  to  tbe  order  of  nonsuit  renders  It  m- 
necessary  to  pass  spedfically  on  tbe  other  «k- 
ceptims. 

In  tbe  case  of  Sample  v.  Insurance  Oa  (S. 
C.)  19  S.  E.  1020,  Mr.  Justice  Pope,  In  deliver- 
ing the  opinion  of  the  court  says:  "The  con- 
sumption of  unnecessary  time  In  tbe  trial  of 
causes  should  be  avoided.  But  in  a  case 
where  the  complaint  does  not  set  out  the 
facts  relied  upon  by  the  defendant  and  such 
defendant  for  the  first  time,  presents  sodi 
facts  In  the  answer,  the  orderly  administra- 
tion of  Justice  demands  that  the  trial  shall 
proceed  in  tlie  usual  way,  by  first  allowing 
the  plaintiff  to  introduce  such  proofs  as  its 
pleading  may  require,  then  bearing  the  de- 
fendant's testimony,  then  any  reply  by  the 
plaintiff.  Take  tbis  case  as  an  illustration. 
Here  tbe  plaintiff  did  not  set  out  in  her 
complaint  the  facts  relied  upon  by  tbe  de- 
fendant for  its  exoneration  from  liability  un- 
der its  contract  with  the  plaintiff.  Such  be- 
ing the  case,  the  plaintiff  was  not  required 
to  offer  evidence  as  to  the  facts  relied  upon 
by  the  defendant  But,  when  defendant's 
time  to  open  arrived,  then  it  should  have 
proved  that  there  was  sudi  a  stipulation  in 
tbe  policy  issued  by  it  to  plaintifl.  And  the 
plaintiff,  in  her  reply,  had  the  right  to  show, 
if  she  could,  either  that  the  testimiMiy  was 
untrue,  or  that  tbe  defendant  had  waived  this 
stipulation  as  to  12  months'  limit  to  action 
against  it  or  that  tbe  conduct  of  the  defend- 
ant had  estopped  it  from  urging  any  suefa 
stipulation  in  its  defense.  The  conduct  of 
the  circuit  judge  practically  denied  these 
rights  to  the  plaintiff.  Such  conduct  was  er- 
ror. Being  erroneous,  a  new  trial  must  be 
ordered."  Mr.  Justice  McGowan,  speaking 
for  the  court  in  Roach  v.  Fund  Co.,  28  S.  C. 
431,  6  S.  E.  286,  says:  "When  the  complaint 
alleges  that  tbe  insured  i>erformed  all  that 
was  Incumbent  on  him  to  perform,  and  tbe 
defendant  answers,  denying  performance  in 
certain  named  particulars,  all  else  needs  no 
further  proof,  upon  the  principles  of  pleading. 
It  has  been  held  that  the  burden  of  proving 
the  truth  of  the  statemeats  of  the  assured  in 
an  application  for  insurance  does  not  rest 
upon  the  insured  or  his  representattvee,  in  an 
action  on  tbe  policy,  but  that  their  untruth 
is  matter  of  defense,  to  be  pleaded  and  prov- 
ed by  the  insurer";  citing  an  array  of  cases. 
In  the  case  of  Insurance  Co.  v.  Ewing,  82  O. 
S.  377,  quoted  from  with  approval  in  case  of 
Roach  V.  Fund  Co.,  the  court  says:  "To  ea- 
tablish  tjie  truth  of  the  answers  would,  tn 
many  cases,  require  the  party  to  prove  a  neg- 
ative. •  ♦  •  While  it  may  be  easy  enou^ 
to  prove  the  affirmative  of  one  of  these  ques- 
tions, it  is  next  to  impossible  to  prove  a  neg- 
ative The  number  of  questions  now  asked 
of  tbe  assured  in  every  application  for  a  pol- 
icy, and  the  variety  of  subjects,  and  length 
of  time  which  they  cover,  are  such  that  it 
may  be  safely  said  tliat  no  sane  man  would 
ever  take  a  policy,  if  proof,  to  the  satisfac- 
tion of  a  Jury,  of  the  truth  of  every  answer. 
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were  made  known  to  bim  to  be  an  Indis- 
pensable prerequisite  to  tbe  payment  of  tbe 
sum  secured,— tbat  proof  to  be  made  after  be 
was  dead,  and  ooold  render  no  aaslstanoe  in 
fumlsbine  it  On  the  other  band,  it  is  no 
hardship  tbat,  U  the  insurer  knows  <h-  believes 
any  of  these  statements  to  be  false,  he  shall 
furnish  the  evldenoe  on  which  that  knowl- 
edge or  b^ef  rests.  He  can  thus  single  out 
the  answer  yrboee  truth  be  proposes  to  con- 
test, and.  If  he  has  any  reasonable  grounds 
to  make  such  an  issue,  be  can  show  the  facts 
on  which  it  is  founded."  It  is  true,  the  last- 
mentioned  case  was  one  of  life  Insurance, 
but  there  Is  no  substantial  reason  wtiy  the 
rule  laid  down  should  not  apply  in  a  case  of 
fire  insurance.  In  the  case  of  Mars  t.  Insur- 
ance Co.,  17  S.  G.  514,  one  of  appellant's  ex- 
ceptions was  as  follows:  "Because  bis  honor 
ruled  that  it  was  Incumbent  on  the  defendant 
to  show  fraud,  although  the  plaintiff's  com- 
plaint alleged  tbat  there  was  no  fraud."  In 
disposing  of  this  exception  tbe  court  said: 
"Nor  do  we  think  that  tbe  rulings  of  the  cir- 
cuit judge  as  to  the  questions  of  fraud  were 
erroneous.  If  fraud  was  involved  in  the  case 
at  all.  It  constituted  a  matter  of  defense,  and 
was  no  part  of  the  cause  of  action." 

The  following  rules  are  deduced  from  the 
authorities: 

1.  That  where  the  defenuant  claims  that 
the  plaintiff  has  not  a  right  of  recovery  on 
tbe  iKtlicy  of  insurance,  by  reason  of  tbe  fact 
that  he  failed  to  comply  with  the  require- 
ments of  the  policy,  such  objection  must  be 
set  up  in  his  answer  to  the  complaint 

2.  That  where  tbe  defmdant  sets  up  a  de- 
fense In  his  answer  that  the  plaintiff  Is  bar- 
red of  his  right  of  recovery  on  the  policy  of 
insurance^  by  reason  of  his  failure  to  per- 
form certain  things  therein  required  to  be 
done  on  bis  part  It  Is  not  incumbent  on  the 
plaintiff  to  Introduce  testimony  showing  socb 
performances  by  bIm,  and  consequently  a 
failure  to  introduce  such  testimony  does  not 
entitle  tbe  defendant  to  an  order  of  nonsuit 

3.  Tbat  where  tbe  defendant  sets  up  such 
defense  In  his  answer,  and  the  tacts  brought 
out  daring  the  introduction  of  plaintiff's  tes- 
timony in  chief  show  tbat  there  has  not  been 
performance  by  the  plaintiff  of  such  require- 
ments of  tbe  policy,  still  tbe  defendant  would 
not  be  entitled  to  an  order  of  nonsuit,  because 
such  order  would  deprive  the  plaintiff  of  bis 
rig:bt  to  show  waiver  or  estoppel  on  the  part 
of  the  defendant  to  make  such  objection. 

It  Is  the  judgment  of  this  conrt  tbat  the  or- 
d6r  ot  nonsuit  be  set  aside,  and  the  case  be 
remanded  to  the  court  below  for  a  new  trial. 


(43   S.   C.  «) 

TEWBSBIES  V.  FORT  et  aL 

(Snoreme  Cktnrt  of  South  Oarolina.    Jan.  9, 
1895.) 

RiaST  TO  DOWSR  —  FUBCHASS   BT  MOBTO&SH  OF 
HORTOAGSD  PbOPBRTT. 

A.  conveyed   land   to   B.,   who   gave  a 
tnortcoce  for  tbe  price.    B.  afterwards  recon- 


veyed  to  ▲.  part  of  the  mortgapred  land,  together 
with  other  land,  in  satisfaction  of  the  mort- 
gage which  was  satisfied.  A.  subsequently  sold 
to  defendant  that  part  of  the  land  reconveyed 
to  him,  and  thereafter  B.  died.  Hdd,  that  B.'s 
widow  was  entitled  to  dower  in  the  land  so  ac- 
quired by  defendant 

Appeal  from  common  pleas  circuit  court  of 
Union  county;   T.  B.  Fraser,  Judge. 

Action  by  Mary  H.  Jefferies  against  W.  A. 
Fort  and  Sallle  C.  Fort  for  dower.  Judg- 
ment for  demandant;  and  defendants  appeaL 
Afiljnned* 

J.  O.  Jefferies  and  Cothran,  Wells,  Ansel  & 
Ck>thran,  for  i4>i)ellantaL  Munro  ft  Munro,  for 
respondent 

OABY,  J.  Ttato  ^B  an  action  for  dower  in 
a  tract  of  land  In  Union  county  containing 
800  acres,  instituted  In  tbe  court  of  common 
pleas  for  Union  county  by  service  of  sum- 
mons and  complaint  on  26th  of  April,  1894. 
On  12th  April,  1883,  Samuel  Jefferies  con- 
veyed to  John  R.  Jefferies  a  tract  of  land  in 
Union  county  containing  1,156  acres,  at  the 
price  of  92S4S5.60.  No  part  of  the  pur^ 
chase  money  was  paid  in  cash,  and  John  R. 
Jefferies  executed  his  bond  for  tbe  same,  se- 
cured by  mortgage  of  the  premises.  Be- 
tween 12tb  April,  1883,  and  16tb  June,  1886, 
Jobn  R.  Jefferies  made  snndry  payments  on 
the  bonds  and  mortgage,  aggregating  about 
$7,000.  On  16th  June,  1886,  Jobn  R.  Jefferies 
conveyed  to  Samuel  Jefferies  in  fee  simple, 
with  full  covenants  of  warranty,  800  acres 
of  the  1,156-acre  tract  and  another  tract 
known  as  tbe  "Brick  House  Place,"  contain- 
ing 1,648  acres,  at  the  price  of  $20,000,  In  sat- 
isfaction of  said  bond  and  mortgage,  which 
were  marked  "Satisfied,"  and  delivered  to 
Jobn  R.  Jefferies.  John  R.  Jefferies  retained 
title  to  856  acres  of  the  original  l,1664U!i« 
tract,  and  tbe  800-acre  tract  and  tbe  Brick 
House  place  went  into  the  possession  of 
Samuel  Jefferies.  On  the  30th  January,  1888, 
Samuel  Jefferies  ccmveyed  the  800-acre  tract 
to  bis  son-in-law,  W.  A.  Fort,  and  bis  daughter 
Sallle  G.  Fort,  wife  of  W.  A.  Fort,  In  fee 
with  warranty.  On  10th  February,  1894, 
Jobn  R.  Jefferies  died,  and  this  action  was 
commenced  on  the  26tb  April,  1894,  for  dower 
in  said  800-acre  tract  The  defendants  an- 
swered, denying  the  right  of  the  demandant 
to  dower  upon  tbe  ground  tbat  It  could  not 
be  claimed  against  the  mortgage  for  the  pur^ 
chase  money.  The  cause  was  referred  to  the 
master  by  consent,  to  bear  and  to  determine 
all  Issue  of  law  and  fact  He  reported  in 
favor  of  the  demandant  12th  September, 
1894.  Exceptions  having  been  filed  to  said 
report,  the  cause  was  beard  by  Hon.  T.  B. 
Fraser,  presiding  Judge,  at  Union,  during 
October  term,  1894,  and  he  filed  a  decree  also 
In  favor  of  demandant  Tbe  case  was  ap- 
pealed to  this  court  upon  exception  to  Judge 
Fraser's  decree,  raising  tbe  single  question, 
is  the  widow  entitled  to  dower? 

Tbe  marked  research  of  appellants'  attor- 
neys has  enabled  them  to  present  to  this 
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oonrt  quite  an  array  of  autborltleB  outside 
of  this  state,  some  of  which  directly,  and 
others  Indirectly,  sustain  the  proposition  for 
which  the  appellants  contend,— that  In  such 
a  case  as  this  the  widow  ia  not  entitled  to 
dower.  It  Is  unnecessary  for  us  to  review 
said  authorities  at  length,  as  we  do  not  re- 
gard this  question  an  open  one  In  this  state. 
This  case  is  controlled  by  the  principles  an- 
nounced in  Agnew  t.  Renwlck,  27  S.  O.  662, 
4  S.  E.  223,  in  which  the  court  says:  "There 
can  be  no  doubt  that  a  widow  is  entitled  to 
dower  In  lands  mortgaged  to  secure  payment 
of  the  purchase  money  at  the  time  the  mort- 
gagor acquires  title,  but  such  right  Is  sub- 
ordinate to  the  lien  of  the  mortgage.  As 
against  all  persons  other  than  the  mortgagee, 
or  one  claiming  through  the  mortgagee,  her 
right  to  dower  cannot  be  disputed  by  reason 
of  such  mortgage;  Stoppelbeln  r.  Shulte,  1 
Hill  (S.  C.)  200;  Kllnck  v.  Keckley,  2  Hill, 
Ch.  250;  Wilson  t.  McConnell,  9  Rich.  Eq. 
512.  •  •  •  Reduced  to  its  simplest  form, 
the  transaction  amounted  to  a  purchase  by 
the  mortgagee  from  the  mortgagor  of  the 
mortgaged  premises,  not  under  proceedings 
for  foreclosure,  but  at  private  sale.  Now, 
under  the  admitted  general  rule,  the  legal 
effect  of  such  a  transaction  Is  to  extinguish 
the  mortgage,  and  the  only  exception  to  this 
rule  recognized  In  this  state  is  that  estab- 
lished by  the  case  of  Agnew  v.  Railroad  Co., 
24  S.  C  18.  And  this  court  has  said  in 
Bleckeley  t.  Branyan,  28  S.  0.  424,  2  S.  B. 
319:  'We  cannot  venture  to  go  further  In 
relieving  a  mortgagee  who  purchased  the 
mortgaged  property  than  was  indicated  in 
the  case  of  Agnew  v.  Railroad  Co.*  •  •  • 
Now,  In  the  case  under  consideration,  it  is 
quite  certain  that  there  was  no  express  agree- 
ment or  covenant  that  the  mortgage  should 
remain  open  as  a  protection  against  inter- 
vening incumbrances,  and  hence  the  case 
cannot  be  brought  under  the  exception  rec- 
ognised in  Agnew's  Case.  •  •  •  There 
is  also  another  ground  upon  wblch  such  de- 
fense should  be  defeated.  While  a  widow 
can  only  claim  dower  out  of  land  mortgaged 
to  secure  payment  of  the  purchase  money 
contemporaneously  with  the  acquisition  of 
title  by  her  husband,  subject  to  the  payment 
of  the  mortgage  debt,  or,  as  some  of  the 
cases  express  it,  her  claim  is  subordinate  to 
the  lien  of  the  mortgage,  yet,  when  the  mort- 
gage debt  Is  paid,  or  otherwise  extlngnlshed, 
the  lien  of  the  mortgage  is  gone,  and  there 
is  then  nothing  in  the  way  of  the  claim  of 
dower,— nothing  to  which  it  is  subordinate." 
The  appellants  rely  upon  the  case  of  Stop- 
pelbeln V.  Shulte,  1  Hill  (S.  O.)  200.  That  was 
a  case  in  which  the  transaction  took  place 
aft^  the  death  of  the  husband,  and  the  dis- 
tinction Is  therein  recognised  between  trans- 
actions taking  place  during  the  life  of  the 
husband  and  those  after  his  death.  In  that 
case,  O'Neal,  J.,  says:  "The  fact  ttiat  this 
incumbrance  has  since  passed  into  the  hands 
of  the  person  who  purchased  the  estate  does 


not  add  to  or  diminish  Its  previous  value. 
It  may  be  true  that  this  acquisition  of  the 
mortgage  Is  a  satisfaction  of  it,  yet  that  Is 
a  satisfaction  made  since  the  husband's 
death,  and  not  by  bis  administrator,  and  can- 
not inure  to  the  enlargement  of  his  estate  in 
the  land."  Continuing,  he  says:  "The  case 
of  Bolton  V.  Ballard,  13  Mass.  227,  does  not 
militate  against  the  conclusion  to  which  I 
have  come  in  this  case.  In  that  case  the 
mortgage  was  paid  by  one  of  the  intermedi- 
ate grantees,  in  the  lifetime  of  demandant's 
husband,  and  according  to  a  contract  with 
him  when  he  conveyed  the  land.  This  was 
held  to  have  completed  the  seisin  of  the  hus- 
band, so  aa  to  endow  his  wife.  And  If  the 
fact  had  been  that  the  mortgage  In  this  case 
had  been  paid  by  the  defendants  to  Nichol- 
son in  the  lifetime  of  the  demandant's  hus- 
band, it  is  possible  that  sue  would  have 
been  dowable  of  the  unincumbered  fee-sim- 
ple value  at  her  husband's  death.  But  the 
fact  that  it  was  not  paid  until  after  his 
death  makes  the  distinction  in  the  case  be- 
fore us  and  the  one  cited.  In  the  cases  ot 
Hlldreth  v.  Jones,  13  Mass.  625,  and  Snow  v. 
Stevens,  16  Masa  279,  the  m<M-tgages  were 
paid  by  the  respective  administrators  of  the 
deceased,  and  the  demandants  were  held  en- 
titled to  their  dower,  and  I  think  most  prop- 
erly, for  the  payment  by  the  administrator 
was  the  same  as  If  It  had  been  made  by  the 
mortgagor  himself.  Bat  the  payment  hen 
cannot  be  considered  aa  tbe  act  of  the  mort- 
gagor. In  the  cases  referred  to  from  Massa- 
chusetts Reports  another  distinction  exists 
which  ought  to  be  kept  In  mmd:  the  mort- 
gagor there  has  only  an  equity  of  redemp- 
tion; here  he  has  a  legal  estate^  and  the 
mortgage  is  only  an  incumbrance."  The  ex- 
ceptions are  overruled.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  dt^ 
cult  court  be  affirmed. 


(a  s.  asn 

OARRBT  et  al.  v.  WEINBERG  et  bL 

(Supreme  Court  of  South  Carolina.     Jan.  8t 

1885.) 

Dbsd  bt  Tnrjm  in  Comcoir— Paxtriox. 

1.  Where  a  tenant  in  common  of  land  cob- 
reyed  her  interest  by  a  deed  which  purported  to 
convey  the  entire  interest  therein,  and  tier  gran- 
tee sabsecmently  conveyed  by  metes  «id  bounds 
portions  of  said  tract  to  defendants,  his  deeds  al- 
so purporting  to  convey  the  entire  interest,  de- 
fendants took  proportionate  shares  of  the  indi- 
vidnal  interest  of  the  original  tenant  In  common. 

2.  Where  one  of  several  heirs,  aa  tenant  fai 
conmion  of  land,  conveyed  her  interest  to  the 
grantor  of  defendants  by  deed,  which  purported 
to  cbnv^  the  entire  eetat^  and  the  remainiDg 
heirs  brought  partition  against  defendants,  who 
were  in  possession  of  different  portions  of  tbe 
land  under  deeds  pnri)orting  to  convey  the  en- 
tire interest  In  their  respective  portions,  com- 

Jtlalnt  alleging  sncb  facts  did  not  improperlj 
oin  two  different  causes  of  action. 

Appeal  from  common  pleas  drcnlt  oonrt  of 
Sumter  county;  W.  C  Benet,  Judge. 
Action  by  John  A.  Garret  and  others  against 
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Roaa  Weinberg  and  anotiier.  From  a  Jiidg- 
ment  overraUng  a  demurrer  to  the  complaint, 
defendants  appeaL    Afllrmed. 

Lee  &  MoiBe,  for  appellants.  A.  Brooks 
Stuckle,  for  respondents. 

McIVBR,  C.  J.  This  was  an  action  for  par- 
tition of  real  estate,  and,  as  tbe  only  qnes- 
tlon  presented  by  tbe  appeal  arises  under  a 
demurrer  to  tbe  com^alnt  upon  tbe  ground 
tbat  It  Bbows  on  Its  face  tbat  tbere  is  an 
improp»  joinder  of  Gauses  of  action  tbereln. 
It  will  be  necessary  to  state  substantially  tb« 
allegations  of  tbe  complaint,  wblcb  are  as 
follows:  (1)  Tbat  In  November,  1866,  one 
Thomas  O.  Garret  died  Intestate,  being  seised 
and  possessed  at  the  time  of  bis  deatb  of  a 
certain  tract  of  land,  containing  606  acres, 
more  or  less,  more  particularly  described  In 
the  complaint  (2)  That  tbe  said  Thomas  O. 
Garret  left  snrvlTlng  blm,  as  bis  heirs  at  law, 
bis  widow,  Elizabeth,  who  has  since  Inter- 
married with  one  Moore;   bis  son,  the 

plaintiff  John  A.  Oarret;    his  daughter  tbe 
plaintiff    Harriet    D.    SUigletary;     and    bis 
daughters  Mary  Frltchard,  Ellen  De  Iiouch, 
and  Maria  Nwton.     (3)  ^lat  said  Mary  Frlt- 
chard, Ellen  De  Iioucb,  and  Maria  Norton 
have  since  died  Intestate.    (4)  Tbat  said  Maty 
Frltchard  left  no  husband  and  no  lineal  de- 
scendant surviving  her.     (6)  Tbat  said  Ellen 
De  Louch  left  surviving  her,  as  her  only  heir 
at  law,  her  granddanghter,  tbe  plaintiff  Lool- 
sa  Rushing,  who,  being  a  minor,  sues  by  ber 
guardian  ad  litem,  duly  appointed.     (Q  'Bait 
said  Maria  Norton  left  surviving  her,  as  ber 
only  heirs  at  law,  tbe  plalntiffB  John,  Davis, 
George,  Mary,  Anna,  and   Caiarles  Norton. 
(7)  Tbat  tbe  said  Elizabeth  Moore,  widow  of 
the  said  Thomas  O.  Garret,  has  "sold  and  coa- 
veyed  her  Interest  In  said  premises,  pnrix>rt- 
Ing  to  be  tbe  entire  Interest  or  estate  therein, 
to  Edwin  W.  Moise."     (8)  Tbat  by  a  sabM. 
qnent  conveyance  the  defendant  Boea  Weln- 
berg  became,  and  la  now,  the  owner  of  tbe 
Interest  of  tbe  said  BlizabeQi  Moore  In  two 
separate  parts  or  parcels  of  tbe  tract  of  land 
above  described,"— one  containing  62  acres, 
more  or  less,  more  particularly  described  in 
tbe  complaint,  and  the  others  containing  116 
acres,  more  or  leas,  more  partlcolafly  describ- 
ed in  tbe  complaint,— and  tbe  defendant  Wil- 
liam L.  Osteen  is  now  tbe  owner  of  tbe  In- 
terest of  the  said  Elizabeth  Moore  in  the  re- 
mainder o(  tbe  said  tract  of  land,  to  wit,  838^ 
acres  thereof,  more  particularly  described  in 
tbe  oomptadnt     (9)  Tbat  the  defendants,  and 
tbose  ttaroogb  wb<«i  they  claim,  have  re* 
celTed  and  enjoyed,  respectively,  the  rents 
and  profits  from  tbe  above-described  several 
and  reqiective  parts  of  tbe  said  tract  of  land 
since  tbe  death  of  tbe  said  Thomas  G.  Gar- 
ret.    (10)  Sets  out  the  alleged  shares  and  in- 
tensst  of  tbe  several  parties  in  tbe  said  tract 
of  land,— whether  correctly  or  not,  we  are 
not  now  called  ap<Hi  to  say.     (U)  That  all 
tbe  debts  of  Thomas  6.  Garret  have  been 


paid.  (12)  That  the  plalntllb  own  no  other 
land  In  this  state  in  common  with  the  deCoid- 
ants,  and  are  desirous  of  a  partition  of  tbe 
real  estate  above  described;  and  pray  for  an 
accounting  and  partltton. 

Tbe  case  was  beard  by  bis  hiwor,  Judge 
Boiet,  upon  tbe  complaint  and  the  demurrer, 
who  rendered  Judgment  overruling  the  de- 
murrer, and  allowing  defendants  20  days 
from  tbe  filing  of  bis  decree  to  answer. 
From  this  Judgment,  defendants  appeal,  upon 
tbe  ground  tbat  the  circuit  Judge  erred  in 
overruling  tbe  demurrer. 

Tbere  can  be  no  doubt  tbat  upon  the  death 
of  Thomas  G.  Garret,  Intestate,  the  title  to  tbe 
land  of  which  be  died  seised  and  possessed 
descended  to  and  became  vested  in  his  heirs  at 
law,  and  any  one  or  more  of  bis  heirs  at  law 
were  entitled  to  demand  partition  of  tbe  same, 
and  as,  in  this  case,  one  of  the  heirs  was 
a  minor,  it  became  necessary  to  invoke  tbe  aid 
of  tbe  court  for  that  purpose^  The  fact  that 
one  of  the  heirs  had  sold  and  conveyed  her  In- 
terest in  the  land  to  Mr.  Molse,  by  a  deed  pur- 
porting to  conv^  tbe  entire  interest  or  estate 
therein,  certainly  could  not  defeat  the  right 
of  tbe  other  heirs  to  demand  partition.  The 
only  effect  of  such  a  conveyance  would  be  to 
convey  ber  imdlvided  Interest  In  tbe  whole 
land  (Young  v.  Edwards,  33  S.  C.  404^  11  S. 
E.  1066),  thereby  making  her  grantee,  Mr. 
Moise,  a  tenant  In  common  with  the  other 
heirs.  Nor  can  tbe  fact  that,  by  subsequent 
conveyance,  certain  defined  portions  of  the 
land  passed  Into  the  possession  of  tbe  defend- 
ants, defeat  tbe  right  of  the  otha  heirs,  the 
plalntUTs  herein,  to  demand  partition.  The 
only  effect  of  such  subsequent  conveyances, 
even  though  they  may  purport  to  convey  tbe 
entlreestate  In  tbe  several  portions  claimed  by 
each,  would  be  to  vest  In  tbe  defendants  pro- 
pMtlonate  shares  of  the  undivided  interest  of 
Mrs.  Bltaiabetb  Moore,  who  bad  conveyed  her 
entire  undivided  interest  to  Mr.  Molse,  under 
whom  these  defoidants  claim,  thereby  mak- 
ing tbe  defendants  tenants  in  common  with 
the  other  betas,  tbe  plaintiffs  in  action.  As 
was  held  In  Young  v.  Edwards,  supra,  while 
one  toiant  in  common  may  convey  to  a  third 
person  a  certain  portion  of  the  common  prop- 
erty defined  by  metes  and  bounds,  which 
would  be  good  and  valid  as  between  tbe  par- 
ties to  such  conveyance,  yet  sudi  a  oMivey- 
ance  will  not  be  allowed  to  operate  to  tbe 
prejudice  of  tbe  other  tenants  in  common. 
When,  therefore,  Mrs.  Elizabeth  Moore  con- 
veyed her  interest  in  tbe  tract  of  land  of 
which  the  original  Intestate  died  seised  and 
possessed,  to  Mr.  Molse,  no  matter  how  broad 
may  have  been  tbe  terms  of  her  deed.  It 
could  only  have  tbe  effect,  as  against  the 
other  tenants  in  common,  of  vesting  In  blm 
her  imdlvided  Interest  In  tbe  land,  and  those 
who  claim  under  blm,  by  subsequent  convey- 
ances, cannot  have  any  higher  or  greater 
right  than  he  had. 

It  is  clear,  therefore,  that  tbere  was  no 
error  on  tbe  part  of  the  circuit  Judfe  In  hold- 
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Ing  fliBt  there  was  no  Improper  joinder  of 
canaes  of  acflon,  and  his  decree  orermUng 
tbe  demntrer  mnst  be  sustained.  Indeed,  we 
do  not  see  tbat  there  was  more  than  one 
cause  of  action  stated  in  the  complaint,  for  It 
seems  to  ns  that  it  was  nothing  more  than 
an  action  for  the  partition  of  a  tract  of  land 
among  the  several  tenants  in  c(Hnmon,  enti- 
tled to  share  therein.  In  certain  proportions, 
which  we  are  not  called  upon  to  fix,  as  the 
only  question  presented  for  our  decislcm  is 
whether  there  was  error  in  oyerruUng  the 
demurrer,  and  to  that  question  alone  we  hare 
confined  onr  attention.  The  Judgment  of  this 
court  is  that  the  Judgmoit  of  the  circuit  ooort 
be  affirmed,  with  leare  to  the  defendants  to 
answer  within  20  days  after  written  notice 
of  the  filing  of  this  opinion. 


(ft  s.  a  S) 

STATB  T.  BURCH. 
(Supreme  Court  of  South  Carolina.     Jan.  8, 
188S.) 
CaiitniAi.  I<AW— JmtisDioTioir  of  Tsial  Jusnoa. 
Under  Gen.  St  i  824,   which  proTides 
that  trial  Justices  may  punish  all  assaalta  "when 
the  offenae  is  not  of  a  high  and  aggravated  na- 
ture requiring  in  their  judgment  greater  pun- 
ishment" than  they  are  allowed  to  impose,  the 
determination  of  the  trial  Justice  that  a  certain 
case  is  or  is  not  within  his  jurisdiction  is  not 
binding  on  appeal  to  the  circnit  court. 

Appeal  from  general  sessions  circuit  court 
of  Florence  county;   Norton,  Judge. 

J.  B.  Burch  was  convicted  In  a  Justice  coort 
of  aaaanlt,  and  from  an  order  of  the  circuit 
conrt  affliinlng  the  Judgment  of  the  Justice 
court  and  dUunissing  the  appeal,  he  appeals. 
Reversed. 

Dargan  &  Ooggeshall,  fbr  appellant  B.  O. 
Purdy,  Acting  SoL,  for  the  State. 

OABT,  J.  The  defendant  was  tried  and 
convicted  before  a  trial  justice  nnder  a  war- 
rant in  which  it  was  alleged  tbat  he  "did 
commit  a  misdemeanor  by  assaulting  de- 
ponent with  drawn  pistol,  and  saying  he 
would  shoot  him,  contrary  to  the  statutes 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state;  said  Burch  being 
at  the  time  under  a  bond  to  keep  the  peace 
towards  M.  B.  Harrell."  The  defendant  ap- 
pealed to  the  circuit  court,  and  hla  honor. 
Judge  Norton,  made  the  following  order: 
"This  case  having  come  on  to  be  heard,  the 
attorneys  for  the  defendant  in  addition  to 
the  grounds  of  appeal  which  had  been  filed, 
entered  a  plea  to  the  jurisdiction  of  the  court, 
which  plea  I  heard  along  with  the  exceptions 
filed.  After  carefully  considering  the  whole 
case,  I  concur  with  the  trial  justice  in  the 
condualons  reached  by  him.  It  is  therefore 
ordered  that  the  Judgment  of  the  trial  jus- 
tice be  sustained;  the  appeal  dismissed;  the 
exoeptl<m8,  together  with  the  plea  to  the 
Jurisdiction,  which,  nnder  section  824,  Oen. 
St  1882,  is  controlled  by  the  discretion  of  the 
trial  Justice,  be  overmled;  and  that  the  case 


be  remanded  to  the  trial  justice  court  for  ths 
purpose  of  carrying  into  efFect  the  Judgment 
rendered."  The  defendant  appeals  to  this 
court  on  the  following  exceptions:  (1)  "^Be- 
cause  his  honor  erred  in  holding  that  tbt 
jurisdiction  of  the  trial  Justice  court  in  re- 
grard  to  assaults  and  batteries  is  controlled 
by  the  discretion  of  the  trial  Justice,  it  being 
respectfully  submitted  that  trial  Jnstloea 
have  no  jurisdiction  in  aggravated  assaults, 
and  that  In  this  case  the  trial  justloe  was 
without  Jurisdiction."  (2)  "Because  from  the 
testimony  in  the  case,  when  considered  in 
connection  with  the  affidavit  of  J.  R.  Oogge- 
shall, it  is  not  clear  that  the  trial  Justice 
intended  to  find  as  a  matter  of  fact  that  the 
defendant  cocked  and  iiresented  bis  pistol 
within  shooting  distance  at  the  proeecutor." 
(3)  "Because,  admitting  that  the  said  assault 
was  committed,  it  appears  from  the  ondls- 
puted  testimony  in  the  case  that  the  prose- 
cutor was  an  intruder  upon  the  lands,  up<m 
which  he  had  been  fbrbldden  to  enter,  and  It 
does  not  aivear  that  the  defendant,  in  com- 
pelling him  to  leave  the  same,  was  employ- 
ing more  force  than  was  necessary." 

Section  824,  Oen.  St  1882,  referred  to  by 
the  presiding  Judge  (which  is  in  reference  to 
trial  Justices),  is  as  follows:  "They  may  pun- 
ish by  fine  not  exceeding  one  hundred  dol- 
lars, or  Imprisonment  in  the  jail  or  house  «f 
correction,  not  exceeding  thirty  days,  all  as- 
saults and  batteries,  and  other  breach  of  the 
X>eaoe,  when  the  offense  is  not  of  a  high  and 
aggravated  nature,  regoiring  in  their  Judg- 
ment greater  punishment"  To  show  that 
the  determination  by  the  trial  Jnstice  as  to 
what  cases  are  not  within  his  Jurisdiction  is 
not  binding  on  the  circuit  court,  it  is  only 
necessary  to  quote  from  the  case  of  State  v. 
McKettrlck,  14  S.  C.  854,  3S5,  so  much  of  the 
opinion  vt  the  court  as  bears  upon  this  qoas- 
tlon,  as  follows:  "It  is  true  that  the  act  of 
1870,  defining  the  Jurisdiction  of  trial  Jus- 
tices in  criminal  cases  in  reference  to  assaults 
and  batteries,  leaves  it  to  the  discretion  of 
the  trial  justice  in  the  first  instance,  when  a 
party  is  brought  before  him,  to  detsmtne 
whether  he  will  take  jurisdiction  or  Und  the 
accused  over;  but  the  act  certainly  never  in- 
tended that  his  judgment  in  this  matter 
should  be  final,  and  that  he  should  have  the 
power  to  fix  indisputably  the  character  of  the 
offense  when  it  came  before  the  higher  court 
The  offense  in  the  higher  court  cansista  of 
two  Ingredients:  First  that  it  should  be  an 
assault  and  battery;  second,  that  It  should 
be  of  a  high  and  aggravated  nature.  If  the 
trial  justice's  Judgment  as  to  the  last  ingre- 
dient, when  he  sends  the  case  up,  was  conclu- 
slve,  then  this  strange  result  would  foUow: 
That  of  the  two  ingredients  which  make  up 
the  defense  before  the  court  of  sessions  the 
trial  Justice  has  already  tried  one  without 
jury  and  without  opportunity  to  the  aocosed 
to  defend,  and  the  jury  in  the  court  of  aea- 
slons  is  to  try  the  other,  and  which  perhaps 
is  the  least  important;  two  tribunals  adjodi- 
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eating  different  Ingredients  of  the  same  of- 
fense. Such  could  not  have  been  the  intent 
of  the  act  of  1870."  This  doctrine  U  also 
sustained  by  the  case  of  Harvey  v.  Hoggins, 
2  Bailey,  262.  This  exception  is  therefore 
sustained. 

The  second  and  third  erceptionB  only  in- 
volve questions  of  fact,  which  tliis  conrt  can- 
not consider.  These  exceptions  are  over- 
ruled. It  is  the  Judgment  of  this  court  that 
the  order  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  court  of 
general  sessions  for  Florence  county  for  such 
further  proceedings  as  may  be  necessary  to 
carry  out  the  views  herein  announced. 


(43  S.  C.  3$) 

PERKINS  T.  LOAN  &  BX0HAN6B  BANK 

OF  SOUTH  CAROLINA 

(Supreme  Conrt  of  South  Carolina.    Jan.  8, 

1895.) 

Caxms.  UoRTOioB  —  What  Constitutbs— FaH/- 
DRB  TO  Rboobd— ErrEOT. 

1.  A  contract  for  the  Bale  of  personal  prop- 
erty, which  proTldes  that  title  shall  remain  m 
the  vendor  nntil  the  price  is  paid,  and  that,  in 
case  of  default  in  any  of  the  several  payments 
provided  for,  all  payments  shall,  at  the  option 
of  the  vendor,  become  due,  and  the  property 
may  be  retaken  by  bim,  constitates  a  mortgage 
for  the  pigment  of  the  price. 

2.  A  daly-recorded  mortgage,  in  terms  cov- 
ering after-acquired  property,  is  effectual  to 
charge  such  property,  as  soon  as  it  is  acquired 
by  the  mortgagor,  with  an  equitable  lien,  which 
will  prevail  against  an  unrecorded  purchase- 
money  mortgage  given  by  such  mortgagor. 

Appeal  from  common  pleas  drcnlt  court  of 
Richland  county;  J.  H.  Hudson,  Judge. 

Action  by  Wills  J.  Perkins,  trading  under 
the  name  of  Perkins  &  Ga,  against  the  Loan 
&  Bxehange  Bank  of  South  Carolina.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

The  contract  referred  to  in  the  opinion  Is 
as  fPIlowa:  "Philadelphia.  Pa.,  Sept  2S, 
1882.  Messrs.  Perkins  &  Co.,  Grand  Rapids, 
Mich.:  You  will  please  ship  the  following 
goods  that  have  prices  carried  out,  via  best 

route,  R.  R.,  to  our  address  at  Fort 

Motte,  state  of  S.  C.,  for  which  we  agree  to 
pay  yon  as  follows:  ^  cash,  90  days  after 
Bbipment  of  %th8  the  value  of  order;  balance 
as  follows:    Time  from  date  of  shipment  of 

%fiiB  the  value  of  order,  y^  6  months;  $ , 

—  months;  $ ,  —  months;  %—- — ,   — 

months;  $— — ,— months;  $ ,— months; 

interest,  6j(.  Where  three  months'  or  more 
time  is  given  on  all  or  part.  Insurance  Is  to  be 
effected  to  the  amount  of  unpaid  notes  and 
accounts,  loss,  if  any,  payable  to  Perkins  & 
Company,  as  their  interest  may  appear,  and 
policy  delivered  to  th«m  within  thirty  days 
from  shipment:  <nr  Perkins  &  Company  are 
hereby  entitled  to  effect  said  Insurance,  add- 
ing premlimi  and  expense  to  amount  of  first 
note  becoming  due  thereafter.  Perkins  & 
Oo.'s  security  notes  to  be  used  in  settlement 
as  per  time  stated  abova   This  contract  order 


Is  taken  subject  to  the  approval  of  Po-kins  ft 
Co.,  and  strikes,  acddeutB,  and  delays,  un- 
avoidable or  beyond  control  of  Perkins  &  Co. 
Shipment  to  be  made  for  goods  spedfled  be- 
low about  soon  as  possible.  Acceptance  of 
machinery,  when  delivered  by  transportation 
company.  Is  understood  to  constitute  a  waiv- 
er of  all  claims  for  damage  by  reastm  of  any 
delay.  No  understanding,  whether  verbal  or 
otherwise,  will  be  recognized,  unless  specified 
in  this  contract.  All  ^Hn^ierty  sold  under  this 
contract  shall  be  held  and  recognized  at  all 
times  as  personal  property.  Title  and  owner- 
ship of  all  property  herein  contracted  for,  and 
of  all  repairs  and  additions  thereto,  and  all 
contracts  for  machinery,  made  within  one 
year  from  date  hereof,  shall  remain  in  Per- 
kins &  Co.  until  the  full  purchase  price  is 
paid;  and,  in  case  of  any  default  In  any  or 
either  of  the  payments,  all  payments  shall,  at 
the  option  of  Perkins  &  Co.,  notice  of  which 
is  hereby  waived,  become  and  be  at  once  due 
and  payable,  and  said  property  may  be  taken 
back  by  Perkins  &  Co.,  and  all  payments 
made  shall  apply  for  rent,  or  Perkins  &  Co. 
may  commence  suit  for  full  amount  remain- 
ing impaid.  This  order  does  not  include  belt- 
ing or  power,  unless  specially  mentioned.  All 
machinery  that  is  hereby  ordered,  purchased, 
and  sold  is  subject  to  the  following  warranty 
and  agreement:  ThaX  each  machine  and  part 
of  mill  included  in  mill  drawing,  and  hereby 
purtdtased,  shall  be  well  made  and  of  good 
material,  and,  if  properly  set,  run,  and  if 
rightly  managed,  shall  be  capable  of  perform- 
ing all  the  functions  in  a  proper  manner  that 
it  was  represented  by  us  in  circulars  to  ac- 
complish. If,  upon  trial,  any  machine  or  part 
of  the  mill  shows  any  defect  or  works  im- 
properly, and  the  purchasers,  after  intelligent- 
ly following  such  directions  as  may  be  given 
tbem,  shall  be  unable  to  make  it  operate  well, 
written  notice,  stating  wherein  it  fails  to  sat- 
isfy the  warranty,  is  to  be  given  immediately 
by  the  purcdiaser  to  Perkins  &  Co.,  Orand  Rap- 
ids, MIcIl,  and  a  reasonable  time  allowed  for 
the  receipt  of  such  notice  and  to  remedy  the 
defect  (if  any)  described,  unless  it  be  of  such 
nature  that  the  purchaser  can  be  advised  by 
letter.  If  said  Perkins  ft  Co.  are  not  able 
to  make  it  operate  well  (the  purchaser  render- 
ing friendly  and  necessary  assistance),  and 
the  fault  Is  in  a  machine  <»■  part  of  mill  ma- 
chlnety,  it  may  be  taken  back  by  said  Per- 
kins ft  Co.,  the  purchaser  delivering  the  de- 
fective machine  or  part  of  mill  at  nearest 
freight  depot,  on  receipt  of  order  from  said 
Perkins  &  Co.;  and  all  payments  for  the  pur- 
chase of  said  machine  or  part  of  mill  shaU 
be  refunded,  and  all  claims  fbr  damage  are 
to  be  canceled  thereby,  or  the  defects  reme- 
died, and  the  machine  or  part  of  mill  made  to 
perform  satisfactorily.  If  cause  of  failure  Is 
through  improper  management  or  mlU  con- 
struction or  lack  of  proper  appliances  or  neg- 
lect to  follow  directions,  then  the  purchaser 
to  pay  all  expenses  Incurred.  Use,  after 
thirty  days  without  such  notice,  shall  be  oua 
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diulre  errtdence  of  aatlsfactlon  and  fulfill- 
ment  of  warranly."  Here  follows  description 
and  price  of  articles  of  machinery.  Signed: 
"Fort  Motte  laimber  and  SbingleOo.  Charles 
Fraser,  Treasurer.  Office^  104  Walnnt  street, 
P&Uadelphla." 

Allen  J.  Oreen,  for  appellant  Abney  & 
Thomas  and  Raysor  &  Summers,  for  respond- 
ent 

McIVBR,  O.  J.  The  Ft  Motte  Lumber  & 
Shingle  Company  purchased  from  James  A. 
Peterkin  the  "timber  leaf"  upon  a  certain  tract 
of  land  In  Richland  county,  together  with  cer- 
tain machinery,  boilers,  etc.,  then  on  said  land; 
and,  to  secure  the  payment  of  the  purchase 
money  thereof,  on  the  8th  of  August,  1892,  ex- 
ecuted a  mortgage  to  said  Peterkin  upon  all 
its  stock  of  timber,  lumber,  and  shingles,  as 
well  that  which  it  should  thereafter  manufac- 
ture and  prepare  for  market  or  otherwise  ac- 
quire as  that  which  was  then  in  existence,  and 
also  all  the  sheds,  buildings,  property,  ma- 
chinery, and  plant  then  on  the  mill  sites  of 
said  company,  and  also  that  which  it  should 
from  time  to  time  thereafter  place  on  its  said 
mill  sites.  This  mortgage  was  duly  assigned, 
for  ralue,  by  said  Peterkin  to  the  defendant 
on  the  13th  of  August  1892,  and  the  same  was 
duly  recorded.  In  the  proper  office,  on  the  22d 
of  August  1882.     On  the  23d  of  September, 

1892,  the  said  lumber  and  shingle  company  en- 
tered into  a  written  contract  for  the  purchase 
of  the  several  articles  of  personal  property 
mentioned  in  the  complaint  from  the  plaintlft, 
consisting  of  machinery  and  other  appliances 
to  be  used  In  its  work  as  a  portion  of  its 
"plant"  a  copy  of  which  contract  is  set  out  in 
the  case,  and  should  be  incorporated  in  the  re- 
port of  this  case.  In  that  contract  It  was  stip- 
ulated that  the  title  and  ownership  of  the  said 
property  should  remain  In  the  plaintiff  imtU 
the  full  purchase  price  was  paid,  and,  in  case 
of  default  In  payment  the  property  might  be 
takm  back,  and  such  payments  as  had  been 
made  should  be  applied  for  rent  or  the  plain- 
tiff might  bring  suit  for  the  amount  remaining 
unpaid.  Upon  the  execution  of  this  uontract 
the  property  mentioned  in  the  complaint  was 
delivered  to  ithe  said  lumber  and  shingle  com- 
pany, and  by  it  placed  upon  its  mill  sites.  On 
the  20th  of  December,  1892,  the  defendant  up- 
on breach  of  the  condition  of  Its  mortgage, 
seized  the  said  property,  and  took  It  into  Its 
possession,  where  it  remained  until  it  was  de- 
stroyed by  fire,  some  time  in  August  1893. 
In  the  meantime,  to  wit  on  the  27th  of  June, 

1893,  the  plaintitr  demanded  from  the  defend- 
ant possession  of  said  property,  which  demand 
being  refused,  this  action  was  commenced  to 
recover  damages  for  the  conversion  of  said 
property.  It  is  conceded  that  no  part  of  the 
purchase  money  of  the  property  in  dispute  was 
ever  paid  by  the  lumber  and  shingle  company 
to  the  plaintiff;  that  the  contract  above  re- 
ferred to,  for  the  purchase  of  said  property, 
was  never  recorded  until  the  7th  of  February, 
1893;  and  that  the  defendant  never  had  any 


notice,  either  actual  or  constructive,  of  sucb 
contract  until  that  date.  All  the  material 
facts  being  conceded,  a  jury  trial  was  waived, 
and  the  case  was  heard  by  his  honor,  Judge 
Hudson,  upon  the  pleadings  and  the  agreed 
statement  of  facts,  who  rendered  judgment  In 
favorof  the  plaintiff;  and  from  his  judgment 
defendant  appealed  upon  the  several  grounds 
set  out  In  the  record,  which  need  not  be  re- 
peated here,  as  the  sole  question  presented  Is 
one  of  law,— which  of  the  two  parties  have  the 
legal  right  to  the  property  In  dispute,  under 
the  agreed  facta? 

It  seems  to  OS  that  the  first  question  to  be  de- 
termined is,  what  is  the  true  nature  and  legal 
character  of  the  contract  beween  the  plaintiir 
and  the  Ft  Motte  Lumber  &  Shingle  Compa- 
ny, a  copy  of  which  is  set  out  In  the  case,  un- 
der which  the  property  In  question  was  sold 
and  delivered  to  said  comi>any  by  the  plahi- 
tiff?  Looking  at  the  terms  of  that  paper,  In  the 
light  of  the  decisions  of  this  oonrt  dted  be- 
low, we  cannot  doubt  that  it  was  nothing  more 
nor  less  than  a  mortgage  on  the  property  in 
dispute  to  secure  the  payment  of  the  purchase 
mon^  of  said  property.  Talmadge  v.  Oliver, 
14  a  O.  622;  Herring  v.  Cannon,  21  S.  0.  212; 
Straub  v.  Screven,  19  S.  C.  445;  Talbott  v. 
Sandifer,  27  S.  O.  624,  4  S.  E.  152;  Manu- 
facturing Co.  V.  Smith,  19  S.  B.  132.  If,  then, 
this  paper  must  be  regarded  as  a  mortgage, 
which  was  not  recorded  until  the  7th  day  of 
February,  1893,  and  If ,  as  It  Is  conceded,  the 
defendant  had  no  notice  of  It  either  at  the 
time  when  the  Ft.  Motte  Lumber  &  Shingle 
Company  purchased  the  property  In  question 
from  the  plaintiff,  and  the  same  went  Into  its 
possession,  or  at  the  time  when  the  defendant 
acquired  possession  by  the  seicure  thereof  un- 
der Its  mortgage,  in  December,  1892,  it  follows 
necessarily  tiiat  the  defendant  has  the  superi- 
or right  By  section  1776  of  the  General  Stat- 
utes of  1882,  now  Incorporated  In  the  Revised 
Statutes  of  1893  as  section  1968,  it  Is  declared 
that  "all  mortgages,  or  Instruments  of  writing 
In  the  nature  of  a  mortgage  of  any  property, 
real  or  personal,  •  •  •  shall  be  valid,  so  as 
to  affect  the  right  of  subsequent  creditors  or 
purchasers  for  valuable  c(HUdderatI<m  without 
notice,  only  when  recorded  within  forty  days," 
etc.;  with  a  proviso  In  these  words:  "That 
the  above-mentioned  deeds  or  Instruments  of 
writing,  tf  recorded  subsequent  to  the  expira- 
tion of  said  period  of  forty  days  shall  be  valid 
to  affect  the  rights  of  subsequent  creditors 
and  purchasers  for  valuable  conslderatioo 
without  notice  only  from  the  date  of  such  rec- 
ord." And  this  court,  in  construing  that  sec- 
tion. In  the  case  of  King  v.  Fraser,  23  8.  C  at 
page  669,  held  that  a  mortgage  recorded  after 
the  time  limited  for  that  purpose  had  the  same 
legal  effect  as  If  a  new  mortgage  was  given 
on  the  day  of  such  record;  and  cites,  with  ap- 
proval, the  case  of  Cameron  v.  Marvin.  28 
Kan.  622  (a  case  which  we  may  say.  In  pass- 
ing. Is  In  principle  very  much  like  the  case  un- 
der consideration),  where  the  same  view  Is  pre- 
sented.    So  that  whether  we  look  to  the  dates 
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of  the  two  papers,— the  defendant's  mortgatre, 
and  the  contract  nnder  which  plaintiff  claims, 
which  we  have  held  to  operate  as  a  mortgage, 
—or  to  the  dates  atwhlch  these  twopaperswere 
recorded.  It  la  reer  obyions  that  the  defend- 
ant has  the  prior  lien,  and  therefore  the  supe- 
rior right  Bnt  while  It  is  not  disputed,  and 
could  not  well  be,  under  the  cases  of  Moore  ▼. 
Byrum,  10  8.  C.  462;  Parker  t.  Jacobs,  14  8. 
C.  112;  and  Hlrshklnd  ▼.  Israel.  18  S.  O.  167, 
—that,  by  a  mortgage  covering  after-acquired 
personal  property,  the  mortgagee  may  obtain 
a  lien  upon  such  property  after  It  Is  acquired 
by  the  mortgagor,— it  is  earnestly  contended 
by  connsel  for  respondent  that  a  mortgagee  of 
after-acquired  property  takes  only  a  lien  on 
the  Interest  of  the  mortgagor,  and.  If  snch 
property,  when  It  is  acquired.  Is  subject  to 
mortgages  or  other  Hens,  the  original  mortgage 
does  not  displace  such  liens,  though  they  may 
be  Jnnlor  to  it  in  point  of  time;  and  he  cites 
in  his  argument  Beverai  decisions  of  the  su- 
preme court  of  the  United  States  to  sustain  his 
contention.  But,  as  we  understand  it,  the 
cases  draw  a  distinction  between  a  case  where 
the  mortgagor  still  retains  possession  of  the 
acquired  property  and  a  case  where  snch 
property  has  passed  into  the  possession  of  the 
original  mortgagee  by  a  seizure  under  his 
mortgage.  In  the  former,  the  mortgagee  has 
only  an  equity  to  subject  such  property  to  the 
lien  of  his  mortgage,  which  may  be  met  and 
overcome  by  some  superior  equity,  but  in  the 
latter  the  mortgagee  acquired  the  legal  title. 
It  la  observable  that  the  cases  dted  from  the 
supreme  court  of  the  United  States  were  cases 
on  the  equity  side  of  the  court,  and  it  Is  no- 
ticeable that  In  one  of  them  (B^wdlck  t.  Schall, 
oe  U.  8.  261)  Walte,  O.  J.,  In  delivering  the 
opinion  of  the  court,  takes  occasion  to  say  that 
the  poflseeslon  of  the  receiver,  being  that  of 
the  court,  adds  nothing  to  the  previously  cx- 
lating  title  of  the  mortgagees;  which  seems  to 
imply  that  If  possession  had  beoi  acquired  by 
the  mortgageea,  by  seizure  under  their  mort- 
gage, the  result  would  have  been  different,  as 
In  that  case  the  mortgageea  would  have  ac- 
quired the  legal  title.  It  seems  to  us  that  the 
tme  rule  lai  stated  and  the  proper  distinction 
drawn  In  the  following  quotation  from  Parker 
V.  Jacobs,  supra:  "There  can  be  no  doubt  that 
the  rule  at  law  Is  that  it  Is  necessary  to  the 
validity  of  the  mortgage  that  the  mortgagor 
abonld  have  a  present  property,  either  actnal 
or  potential.  In  the  thing  mortgaged  (1  Jones, 
Mortg.  {  149);  but  in  equity  the  rule  is  differ- 
ent. As  is  said  by  Judge  Story  In  Mitchell  v. 
Wlnslow,  2  Story,  680,  Fed.  Oas.  No.  9,673,  It 
seems  to  me  the  clear  result  of  all  the  authori- 
ties that  wherever  the  parties,  by  their  con- 
tract. Intended  to  create  a  positive  lien  in 
charge,  either  upon  real  or  personal  property, 
whether  then  owned  by  the  assignor  or  not,  or. 
If  personal  property,  whether  It  is  then  In  esse 
or  not,  it  attaches,  In  equity,  as  a  lien  or  charge 
upon  tiie  partlcnlar  property,  as  soon  as  the  as- 
signor or  contractor  acquires  a  title  thereto, 
against  the  latter  and  all  persona  asserting  a 


claim  thmeto  under  htm,  eitlwr  volnotarlly  at 
with  notice  or  In  bankruptcy.  This  doctrine  It 
fnlly  established  by  the  case  of  Holroydv.  Mar- 
shall, 10  H.  li.  Cas.  191,  and  Is  recognized  In 
McCaffrey  v.  Woodln,  66  N.  T.  469.  We  take 
i'.,  therefore,  that  a  mortgage  on  x>ei8onal 
property,  in  which  the  mortgagor  has  no  pres- 
ent interest,  either  actual  or  potential,  is  in- 
effectual to  transfer  the  legal  title  to  such 
property  when  subsequently  acquired  by  the 
mortgagor,  unless,  when  acquired,  possession 
thereof  Is  given  to  the  mortgagee,  or  taken  by 
him  under  the  mortgage  (Moody  v.  Wright,  13 
Mete.  (Mass.)  32;  Williams  v.  Briggs,  11  R. 
L  476,  and  many  cases  there  cited);  but  that. 
In  equity,  such  a  mortgage  Is  effectual  to 
charge  the  property  as  soon  as  It  is  acquired 
by  the  mortgagor,  and  before  possession  Is  ob- 
tained by  the  mortgagee,  with  an  equitable 
lien  which  will  prevail  against  a  subsequent 
judgment  or  attaching  creditor.  Holroyd  v. 
Marshall,  10  H.  L.  Cas.  191;  Mitchell  v.  Win- 
alow,  2  Story,  630,  Fed.  Cas.  No.  9,673;  Smlth- 
urst  V.  Edmunds,  14  N.  J.  Bq.  408;  McCaf- 
frey V.  Woodln,  65  N.  T.  469." 

Applying  this  doctrine  to  the  case  nnder  con- 
sideration, It  Is  clear  that  the  defendant,  by  Its 
mortgage,  executed  and  duly  recorded  In  Au- 
gust, 1892,  acquired,  at  least,  an  equitable  Hen 
upon  the  property  In  question  so  soon  as  It  was 
acquired  by  the  mortgagor  under  the  contract 
of  23d  of  September,  1892;  but  when  the 
property  was  seized  by  the  defendant  nnder 
Its  mortgage,  on  the  20th  of  December,  1802, 
and  taken  into  its  possession,  the  defendant 
thereby  acquired  the  legal  title,  before  any  no- 
tice, either  actual  or  constructive,  of  plaintiff's 
mortgage,  and  was  therefore  entitled  to  retain 
the  possession  thereof.  There  Is  another  view 
which  leads  to  the  same  conclusion.  If,  as  we 
have  seen,  the  contract  of  the  23d  of  Septem- 
ber, 1892,  under  which  the  Ft  Motte  Lumber 
&  Shingle  Company  acquired  possession  of  the 
property  In  dispute,  must  be  regarded  as  a 
mortgage,  or  at  least  as  an  instrument  In 
writing  In  the  nature  of  a  mortgage,  then 
it  follows  necessarily  that  said  company  there- 
by acquired  the  legal  title  to  said  proper- 
ty subject  to  the  lien  of  plaintiff's  then  on- 
recorded  mortgage;  and  when  the  defend- 
ant, by  Its  seizure  of  said  property,  on  the 
20th  of  December,  1892,  acquired  the  legal  ti- 
tle, before  any  notice,  either  actual  or  con- 
structive, of  plaintiff's  mortgage,  the  defend- 
ant may  well  t>e  regarded  as  becoming  then 
the  purchaser, — for  it  was  then  that  the  de- 
fendant acquired  the  legal  title,  and,  this  be- 
ing subsequent  to  the  lien  under  which  plain- 
tiff claims,  the  defendant  is  entitled  to  the  pro- 
tection secured  to  subsequent  purchasers  by 
the  terms  of  the  registry  laws.  In  Norwood 
V.  Norwood,  86  S.  C.  843,  16  S.  B.  382,  Mr. 
Justice  Pope,  as  the  organ  of  the  court,  after 
discussing  this  subject,  lays  down  the  rule  as 
follows:  "Tbifl  cotvt,  therefore,  now  announ- 
ces that  a  secret  mortgage,  or  a  mortgage  not 
recorded,  is  displaced  In  lloi  by  a  mortgage 
subsequently  delivered  and  duly  recorded,  e> 
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en  tf  fhe  debt  aecored  by  tbe  recorded  mort- 
gace  iB  an  antecedent  Indebtedness."  The 
present  case  fails  under  this  role,  tbns  clearly 
and  emphatically  announced;  for,  of  coarse, 
the  same  doctrine,  under  the  express  terms  of 
the  statute,  wonld  apply  to  a  subsequent  pur- 
chaser as  well  as  to  a  subsequent  creditor.  It 
seems  to  us,  therefore,  that.  In  any  view  which 
may  be  taken  of  this  case,  the  decree  below 
cannot  stand.  The  Judgment  c^  this  court  la 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  complaint  be  dismissed. 


(tS  Oa.  8») 

OONLET  V.  ABNOLD  et  aL 
(Supreme  Court  of  Georgia.     Aug.  31,  1894.) 

COMFBTBHOT    OV    Ck>UK8BI/ — TlMB   *OR    ObJBGTIOX 

— KlTIOATIOR  OT  DaMAOBB— SOtT  BOB  AlSAUIA 

— VbBDIOT    BOB   NomiTAi.  Damaobs. 

1.  Although,  in  a  civil  case,  the  coanael  for 
one  of  the  parties  was  legally  disqaalified  to  ap- 
pear and  take  part  in  the  trial  by  reason  of  his 
being  solicitor  general,  and,  as  such,  having  ac- 

a aired  from  the  opposite  party  a,  imowledge  of 
)e  facta  involved  in  the  litigation,  yet,  as  no 
objection  to  liis  competency  on  this  or  any  other 
ground  was  presented  to  the  court  nntU  after 
verdict,  the  oDjection  came  too  late. 

2.  Matter  beaded  In  mitigation  ot  damages 
is  not  objectionable  as  mitigation,  because  it 
would  not  serve  to  Justi^. 

3.  In  an  action  for  a  nersonal  InjutT,  where 
a  plea  of  justification  Is  nled,  and  'the  Jniy  find 
for  the  plaintifF  damages  to  the  amount  of  one 
dollar  only,  the  verdict  is  contrary  to  law,  for  in 
such  case  failure  of  the  defendant  to  prove  justi- 
cation  entitles  the  plaintifF  to  a  verdict  which 
would  carry  all  the  costs  of  the  action,  and,  nnder 
section  3681  of  tbe  Code,  a  verdict  for  one  dollar 
and  costs  would  not  have  this  effect 

(Syllabus  by  the  0>art) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  John  L.  Conley  against  Reuben 
Arnold  and  others  for  damages  for  assault. 
From  a  judgment  for  one  dollar  in  favor  of 
plaintiff  he  brings  error.     Reversed. 

D.  P.  HUl  and  John  L.  Conley,  for  plaintiff 
In  error.  C.  D.  HIU  and  Arnold  ft  Arnold,  for 
defendants  In  error. 

LUMPKIN,  J.  1.  Mr.  Hill,  as  solicitor 
general  of  the  Atlanta  circuit,  prosecuted 
Reuben,  Frank  A.,  and  Reuben  R.  Arnold  for 
an  assault  upon  Conley.  By  virtue  of  his 
connection  with  this  criminal  case,  be  nec- 
essarily acquired  from  Conley,  the  prose- 
cutor, a  full  knowledge  of  all  the  facts  in- 
Tolved  In  the  difficulty  between  him  and  the 
accused.  Afterwards,  Conley  brought  an 
action  for  damages  against  the  Arnolds  be- 
cause of  the  beating  they  had  inflicted  upon 
blm.  In  this  case  Mr.  Hill  appeared  as 
eonnsel  for  tbe  defendants,  and  represented 
them  so  sncoessfnlly  that  the  trial  resulted 
In  a  verdict  for  the  plaintiff  for  only  one  dol- 
lar and  costs.  No  objection  was  made  by 
tbe  plaintiff  to  Mr.  Hill's  appearance  for  and 
representation  of  the  defendanln.  So  far  as 
tbe  record  discloses,  nothing  whatever  was 
said  on  this  subject  until  after  the  verdict 


had  been  rendered.  In  his  motion  for  a  i 
trial,  the  plaintiff  inserted  a  ground  alleging 
that  the  verdict  ought  to  be  set  aalde  be- 
cause the  appearance  of  the  solicitor  general 
as  counsel  for  the  defendants,  whom  he  had 
prosecuted  for  the  identical  assault  on  which 
the  present  case  is  based,  was  calculated  to 
prejudice  the  jury  against  the  plaintiff's  case. 
We  do  not  think  it  was  lawful  or  consistent 
with  public  policy  or  with  sound  profeeaion- 
al  ethics  for  Mr.  Hill  to  represent  the  de- 
fendants In  this  case.  We  have  not  the 
slightest  Idea  that  anything  Intentionally 
wrong  or  nnbeoomlng  on  his  part  was  In- 
tended, but  we  teti  constrained  to  hold  that 
be  had  no  right  to  be  In  any  way  connected 
with  the  defense  to  C<mtey's  action.  In 
Oaulden  v.  State,  11  Oa.  47,  this  court  beld 
in  explicit  terms,  that  public  i>olicy  forbade 
that  a  solicitor  g^ieral,  after  tbe  expiration 
of  his  term  of  office,  abould  be  employed  as 
counsel  to  defend  a  person  against  whom, 
while  In  offlcA,  be  had  Instttnted  a  prosecu- 
tion by  preferring  an  Indictment  The  same 
public  policy  is  applicable  In  a  caae  like  that 
now  before  na.  We  think,  however,  the  ob- 
jection to  the  competency  of  Mr.  HlU  came 
too  late.  It  ought  to  have  been  made  at 
least  before  the  trial  actually  began.  Upon 
this  ground  of  the  motion,  therefore,  we 
could  not  feel  anthorlaed  to  set  the  verdict 
aside. 

2.  It  appears  from  tbe  evidence  tliat  Frank 
A.  Arnold  was  a  brother,  and  that  Reaben 
R.  Arnold  was  a  son,  of  Reuben  AnuAi. 
The  defendants  filed  a  Joint  plea  of  jnstlflea- 
tlon.  Afterwarda  an  amendment  was  of- 
fered, which  began  with  these  words:  "mie 
defendant  amends  bis  plea  of  Jnstlflcatlon, 
and  says  that,  In  addition  to  tbe  vaaJtten 
of  jnstlflcatlon  therein  set  ont,"  etc.  The 
amendment  then  proceeded  to  allege  that 
the  i^alntlfl  had  maliciously,  and  without 
probable  cause,  falsely  brought  in  Fulton  an- 
porlor  court  a  rule  against  the  "defendant" 
tor  the  purpose  of  disbarring  blm  as  an  at- 
torney, and  set  ont  the  petitian  whkdi  Con- 
ley had  filed  for  this  purpose.  This  amend- 
ment was  evidently  offend  In  behalf  of  Ben- 
ben  Arnold.  It  was  objected  to  mainly  on 
the  ground  that  the  matters  set  forth  therein 
did  not  amount  to  a  Jostlflcation  of  the  bat- 
tery. The  defendants  then  offered  to  plead 
the  facts  connected  with  the  effort  to  disbar 
Reuben  Arnold  in  mitigation  of  damages^ 
and  this  the  court  allowed.  The  only  ob- 
jection of  any  consequence  to  tbe  offered 
amendment  was  that  it  did  not  set  op  facts 
amounting  to  a  justification.  This  posltloa 
waa  sustained  by  the  trial  Judge,  and  be  so 
distinctly  mled.  If,  however,  the  amend- 
ment did  allege  facts  which  could  properly 
be  received  In  mitigation  of  damages,  the 
objection  already  mentioned  presented  no 
legal  reason  for  rejecting  the  amendment. 
We  are  not  now  called  upon  to  enter  Into  a 
discussion  of  the  merits  of  the  amendment 
as  a  plea  In  mitigation.     Nothing  In  the  ice- 
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ord  propcriy  presents  for  onr  adjadlcation 
the  question  whether  or  not  the  matters  al- 
leged in  the  amendment  would  be  good  in 
mitigation,  and  It  Is  therefore  left  open  to  be 
passed  apon  at  the  next  trial,  if  it  should 
arise. 

8.  As  already  stated,  the  Terdict  in  faror 
of  the  plaintiff  was  for  one  dollar  and  costs. 
By  finding  for  the  plaintiff,  the  jury  neces- 
sarily found  that  the  plea  of  justification  was 
not  sustained.  Consequently,  even  if  the 
plaintiff  was  entitled  to  nominal  damages 
only  (which  we  by  no  means  wish  to  be  un- 
derstood as  asserting),  he  was  entitled  to  a 
Terdlet  for  an  amount  sufficient  at  least  to 
cany  agalnit  the  defendants  an  the  costs  of 
the  action.  It  was  laid  down  in  Ransone  ▼. 
Christian,  56  Ga.  3S1,  that  "nominal  damages 
mean  In  law  some  small  amount  sufficient 
to  oorer  and  carry  the  costs."  Under  sec- 
tion 3681  of  the  Code,  in  an  action  for  as- 
sault and  battery,  if  the  jury  shall  find  the 
damages  to  be  less  than  910,  the  plaintiff 
shall  recover  no  more  costs  than  damages, 
unlen  the  judge  certifies  that  an  aggravated 
assault  and  battery  was  proved.  The  inser- 
tion of  the  words  "and  costs"  in  the  verdict 
would  not,  of  itself,  be  sufficient  to  carry  all 
costs  against  the  defendants.  Bee  Hardin  v. 
Lumpkin,  5  Oa.  4K2.  Under  the  principle 
announced  in  this  case,  a  verdict  for  one 
dollar  and  costs  would  enable  the  plaintiff  to 
recover  only  one  dollar  of  the  costs.  It 
stands  demonstrated,  therefore,  that  Couley 
was  entitled  to  a  recovery  of  at  least  flO 
damages,  and,  as  the  jury  did  not  find  this 
much  In  his  favor,  a  new  trial  is  ordered. 
We  certainly  do  not  mean  to  intimate  that 
the  recovery  in  his  fkvor  should,  at  the  last 
trial,  have  been  limited  to  f  10.  This  amount 
Is  here  mentioned  solely  because  it  is  indis- 
pensably necessary  to  do  so  in  presenting 
the  argument  to  show  that  tlie'  verdict  is 
-contrary  to  law.  Accordingly  there  must 
be  no  inference  that  we  have  in  mind  this 
of  any  other  sum  as  the  one  which  the  jury 
ought  to  have  found.  Nor  do  we  express 
any  opinion  as  to  what  the  verdict  should  be 
when  the  case  is  tried  again.  We  leave  the 
whole  mattw  oi>en  for  investigation  and  de- 
termination, with  due  regard  to  the  law  and 
the  rights  of  the  parties  on  both  sides.  Judg^ 
ment  reversed. 


<»4  OS.  107) 

ATLANTA  ft  W.  P.  B.  CO.  v.  SMITH. 
{Supreme  Court  of  Georgia.     Jane  80,  1894.) 
MnroB  EvnoTB  —  Master's  Ddtt  to  Ikstruot 
— Dakobkods  Kkfixjimsnt— Action  vob  Injo- 

BIBS— QOBSnOMS    FOB    JUBZ  —  DaXAOBS  —  L»B 
TXBLSS. 

1.  There  Is  no  presumption  of  law  that  a 
minor  over  14  years  of  age,  who  applies  for  a  po- 
sition InTolviDS  dangerous  service,  is  aware  of 
the  danger,  and  needs  no  instruction. 

2.  The  obligation  to  instruct  an  employA,  be- 
fore putting  him  to  worlc,  as  to  any  of  his  duties 
which  are  dangerous,  does  not  necessarily  fol- 
low, as  nuitter  of  law,  from  Ills  minority  when 


employed,  his  hiexperience,  the  fhet  that  ths 
service  is  dangerous,  and  the  fact  that  his  inex- 
perience is  linown  to  the  employer.  In  a  case 
like  the  present,  it  is  a  question  for  the  jury 
whether  the  particular  service  was  so  dangerous, 
and  its  dangers  so  obscure,  or  whether  the  infor- 
mation of  the  employe  was  so  limited  or  liis  mind 
so  immature,  at  the  time  he  was  injured,  as  to 
render  it  neiedfnl  and  proper  that  instruction 
should  have  been  given  when  he  was  employed, 
or  at  some  time  previous  to  the  Injury. 

8.  On  the  Question  whether,  in  the  particular 
instance,  the  plaintiff  used  due  care  for  his  own 
safety,  evidence  of  his  character  for  prudence  or 
recldessness  in  the  conduct  of  such  business  is 
inadmissible,  either  against  him  or  for  him. 

4.  In  order  for  a  minor  to  recover  of  his 
employer  mi  account  of  lost  tlme^  due  to  a  per- 
manent personal  injury  inflicted  by  his  employer, 
damages  for  the  whole  period  of  his  life  from  the 
infliction  of  the  ininry,  he  must  show,  so  as  to 
cover  the  interval  between  the  time  of  the  injury 
and  the  time  he  would  attain  his  majority,  that 
his  earnings  fbr  that  pniod,  if  he  had  not  been 
Incapacitated,  would  nave  belonged  to  himself, 
and  not  to  his  fiither. 

6.  Where  the  mortuary  table  and  the  annu- 
ity table  are  both  before  the  jury,  any  instruction 
given  by  the  court  as  to  their  use  in  ascertaining 
present  value  should  not  leave  it  uncertain  as  to 
which  table  is  to  be  consulted  for  that  purpose, 
but  the  jury  should  be  told  that  the  annuity  table 
alone  is  applicable.  And  the  court  should  also 
put  the  jury  on  their  guard  against  overlooking 
that  there  are  two  columns  in  the  table,  one  a^ 
plicable  to  6  and  the  other  to  7  per  cent. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judga 

Action  by  J.  W.  Smith  against  Atlanta  A 
West  Point  Railroad  Company  for  personal 
Injurlea  Judgment  was  rendered  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Dorsey,  Brewster  &  Howell,  for  plaintiff 
In  error.  Smith  A  Pendleton,  for  defendant 
in  error. 

LUMPKIM.  J.  The  plaintiff,  a  youth 
about  17  years  of  age,  and  an  employe  of  the 
defendant.  In  the  capacity  of  train  hand, 
while  endeavoring  to  couple  two  cars,  re- 
ceived an  injiUT  resulting  In  the  loss  of  his 
right  arm.  On  the  trial  the  jury  returned 
a  verdict  in  his  favor  for  $7,000.  The  de- 
fendant's motion  for  a  new  trial  contained 
a  large  number  of  grounds.  We  will  not  at- 
tempt to  discuss  all  of  them,  but  have  en- 
deavored to  condense  in  the  heodnotes  the 
principles  of  law  applicable  to  the  case,  upon 
all  the  material  questions  in  controversy. 
The  recovery  was  very  large,  and  for  this 
reason  we  have,  In  determining  whether  or 
not  a  new  trial  should  be  granted,  felt  con- 
strained to  give  the  railroad  company  the 
benefit,  in  the  strictest  sense,  of  all  its  legal 
rights  in  the  premises.  At  the  same  time, 
we  have  not  been  unmindful  of  the  legal 
rights  of  the  plaintiff,  and  have  mdeavored 
to  bear  them  in  mind  in  laying  down  rules 
for  the  guidance  of  the  trial  court  upon  the 
n^it  hearing. 

1.  Among  the  charges  of  the  court,  com- 
plained of,  was  the  following:  "If  you  find 
from  the  evidence  that  he  was  a  minor  at 
the  time,  but  over  fourteen  years  of  age, 
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and  that  when  he  applied  for  the  position 
he  stated  that  he  knew  the  duties  of  a  car 
conpler,  and  could  discbarge  them,  the  de- 
fendant had  the  right  to  accept  the  (state- 
ment as  true,  and  act  on  it;  and  It  would 
not  be  under  any  obligations  to  instruct  the 
plaintiff  as  to  the  dangers  attending  the 
work,  or  as  to  how  to  avoid  them,  unless  you 
should  believe  from  the  evidence  that  the 
circumstances  were  such  as  to  require  a  pru- 
dent person,  in  the  exercise  of  ordinary  dili- 
gence, to  give  such  Instructions."  It  was  in- 
siiBted  that  this  charge  was  erroneous  for 
several  reasons,  but  we  shall  notice  only  one 
of  them.  It  was  stated  thus:  "If  the  boy 
was  more  than  fourteen  years  old,  and  ax>- 
plled  for  the  position  of  brakeman,  the  de- 
fendant had  a  right  to  presume  that  he  knew 
how  to  discharge  the  duties  of  such  a  posi- 
tion, whether  he  represented  that  be  knew 
them  or  not."  The  position  of  counsel  for 
the  railroad  company,  broadly  stated,  is  that 
If  a  minor  above  .the  age  of  14  years  applies 
for  a  position  involving  dangerous  service, 
ipso  facto,  a  presumption  of  law  arises  that 
he  is  aware  of  the  danger,  and  needs  no  in- 
struction. We  have  no  difficulty  in  holding 
that  this  position  is  not  sound.  The  proposi- 
tion that  no  such  presumption  arises,  under 
the  circumstances  Indicated,  is  so  plain  that 
It  need  not  be  supported  by  argument  We 
are  therefore  content  to  allow  the  statement 
contained  In  the  first  headnote  to  stand  npon 
Its  own  merits,  without  discussing  it. 

2.  The  court  also  charged  the  Jury  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  plaintiff  was  a  minor  when  he  applied 
for  and  obtained  the  position  of  train  hand, 
and  that  he  was  inexperienced  in  that  serv- 
ice, and  the  defendant's  agent  Icnew  It;  and 
If  you  find  that  to  couple  cars  was  a  part  of 
his  duty,  and  that  it  was  attended  with  dan- 
ger, the  defendant  would  not  have  a  right 
to  put  him  at  that  work  without  notifying 
him  of  the  danger,  and  giving  Instructions 
as  to  how  to  avoid  It"  This  charge  was  too 
strong  against  the  defendant  In  Davis  v. 
Factory,  92  Ga.  712,  18  S.  B.  974,  the  ques- 
tion of  the  duty  of  employers  as  to  giving 
instructions  to  minors  employed  In  operating 
dangerous  machinery  was  to  some  extent  In- 
volved, and  was  very  carefully  considered. 
After  an  examination  of  numerous  authori- 
ties, the  writer  felt  authorized  to  say: 
"Without  doubt,  in  some  cases,  even  minors 
are  not  necessarily  entitled  to  any  warning 
at  all  as  to  the  character  of  the  machinery' 
about  which  they  are  at  work,  or  as  to  the 
proper  method  of  operating  It  and  avoiding 
obvious  dangers.  Much  depends  upon  the 
nature  of  the  machinery,  the  age,  capacity. 
Intelligence,  and  experience  of  the  employg, 
as  well  as  all  the  surrounding  facts  and  cir- 
cumstances." Applying  the  language  Just 
quoted  to  the  facts  of  the  case  at  bar,  we 
thtnk  the  court  should  have  left  it  to  the 
Jury  to  determine  whether,  under  all  the  cir- 
cumstances, it  was  Incumbent  upon  the  de- 


fendant to  give  to  the  plaintiff  at  the  tim« 
of  his  employment,  or  at  some  time  prevloui 
to  the  injury,  instructions  regarding  the  dan- 
gers of  the  work,  and  how  he  could  safely 
perform  it 

S.  During  the  trial,  counsel  for  the  defend- 
ant asked  a  witness  on  the  stand  what  was 
the  character  of  the  plaintiff  for  being  pru- 
dent or  reckless  In  the  conduct  of  his  busi- 
ness, the  purpose  of  the  question  evidently 
being  to  show  that  the  plaintiff  was  habitn- 
aUy  reddess  In  performing  his  work.  Tbe 
court  properly  refused  to  allow  the  question 
to  be  answered.  One  of  the  contested  IssueB 
of  fact  was  whether,  on  the  occasion  on 
which  he  was  injured,  the  plaintiff  used  due 
care  for  his  own  protecticn  and  safety.  We 
do  not  think  this  question  could  be  elucidated 
by  evidence,  one  way  or  the  other,  as  to  tlie 
general  character  of  the  plaintiff  for  pro- 
dence  or  recklessness.  Railway  Co.  v.  Kane, 
92  Oa.  188y  18  S.  B.  18,  and  the  authorities 
there  cited,  sufHdently  sustain  the  mllng 
now  made.  It  is  true  that  in  one  of  these 
cases  (Railway  Oa  v.  Flannagan,  82  Ga.  679, 
9  a  B.  471)  this  court  sanctioned  the  ad- 
mission of  evidence  showing  the  high  speed 
at  which  the  same  engine  was  habltnally  run 
by  the  same  engineer  at  the  same  place; 
but  Chief  Justice  Bleckley  said  It  was  of 
doubtful  admissibility,  and  besides  there  li 
some  diffnence  between  proving  habitual 
acts  of  recklessness  or  negligence  at  particu- 
lar times  and  places,  and  proving  the  general 
character  of  a  particular  person  for  reckless- 
ness, oc  the  contrary. 

4.  While  Instructing  the  Jniy  as  to  tbe 
measure  of  damages,  the  court  charged,  in 
substance,  that  if  they  found  for  the  plain- 
tiff he  would  be  entitled  to  recover  fbr  all  tbe 
time  he  lost  As  has  been  stated,  the  plain- 
tiff, at  the  time  of  the  Injury,  was  only  IT 
years  of  age,  and  consequently.  In  the  ab- 
sence of  some  showing  to  the  contrary,  bis 
earnings  for  the  period  of  time  elapsing  un- 
til his  majority  would  have  belonged  to  his 
father.  Under  the  charge,  as  given,  the  Jurj 
were  authorized,  in  computing  the  damages, 
to  allow  tbe  plaintiff  himself  his  entire  eam- 
ingrs  from  the  time  of  the  Injury.  As  he  did 
not  show  his  earnings,  during  the  period  of 
bis  minority,  would  have  belonged  to  him- 
self, and  not  to  his  father,  the  charge  In 
question  was  not  entirely  Just  to  the  de- 
fendant Bven  if  a  parent  should  allow  a 
minor  son  to  engage  in  a  particular  employ- 
ment, and  retain  for  himself  his  wages  for 
his  services  rendered  while  so  engt^ed.  it 
would  by  no  means  follow  that  the  minor 
had  been  manumitted  by  the  father  for  the 
whole  period  of  his  minority.  In  such  case 
it  would  be  Incumbent  upon  the  minor  to 
show  affirmatively  that  the  manumission  ex- 
tended up  to  the  time  of  his  majority.  In 
the  argument  before  us,  however,  it  was  In- 
sisted for  the  defendant  In  error  that  the 
charge  now  under  consideration  was  cored 
by  another  charge  which  the  court  ^ve  to 
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the  Jury.  As  there  is  to  be  a  new  trial,  It 
Is  unnecessary  to  decide  wbether  this  con- 
tention Is  well  founded  or  not,  but  the  law 
as  above  stated  will  be  applicable  on  the 
next  trial. 

5.  The  most  serioos  error  committed  by  the 
trial  judge,  and  because  of  which  we  think 
the  railroad  company  is  undoubtedly  enti- 
tled to  a  new  trial,  was  made  In  charging  In 
reference  to  the  mortuary  and  annuity  tables 
which  were  In  evldoice  before  the  Jory. 
Referring  to  these  tables,  the  Judge  said: 
"They  are  known  as  the  'mortuarr  and  an- 
nuity tables.'    I  will  first  explain  to   the 
jury  how  to  use  them:    If  you  find  for  the 
plaintiff,  yon  must  then  look  to  the  evidence, 
and  see  what  he  Is  entitled  to  recover  an- 
nually, if  anything.     You  will  then  take  that 
sum,  and  multiply  It  by  the  figure  opposite 
his  age.    That  would  give  you  the  present 
value  of  what  he  wonld  be  entitied  to  re- 
cover. If  you  see  proper  to  find  for  him." 
The  obvious  vice  of  this  charge  Is  that  the 
court  failed  entirely   to  Instruct  the  Jury 
which  of  the  tables  should  be  used  In  ascer- 
taining the  present  value  of  what  the  plaln- 
uer  wonld  be  entitled  to  recover.     It  Is  too 
manifest  to  require  discussion  that  It  should 
not  have  been  left  uncertain  which  table 
should  be  consulted  for  that  purpose.     On 
the  contrary,  the  Jury  should  have  been  told 
that  the  annuity  table  alone  was  applicable. 
And  the  court  ought  also  to  have  put  the  Jury 
on  their  guard  against  overlooking  the  fact 
that  even  In  the  annuity  table  there  are  two 
columns,  one  applicable  to  8  and  the  other  to 
7  per  cent     In  view  of  the  confusion  which 
must  have  arisen  In  the  minds  of  the  Jury 
with  reference  to  the  use  of  the  tables  before 
them,  and  In  view  also  of  the  large  verdict 
rendered.  It  Is  more  than  probable  tbat  the 
charge  In  question  resulted  In  greater  or  less 
Injury  to  the  railroad  company,  and  the  ends 
of  Justice  require  that  the  case  should  be 
tried  again.    Judgment  reversed. 


(115  N.  C.  5(7) 

MERCHANTS'  NAT.  BANK  OF  RICH- 
MOND et  al.  V.  NEWTON 
COTTON  MILLS. 

(Supreme  Coart  of  North  Carolina.     Dec.  27, 
1894.) 

Fraodulskt  Contbtances — IirsoLVBirr  Cobfoba- 
noNS — Prbfbbbino  Cbeditobs — Coir- 

VB88IOK  or  JtrDOUENT. 

1.  Under  Code,  (  685,  providing  that  a  cod- 
veyance  by  a  corporation  shall  be  void  as  to 
pre-existing  creditors,  if  such  creditors  begin 
proceedings  within  60  days,  a  confession  of 
Judgment  by  an  insolvent  corporation  to  prefer 
a  creditor  is  valid  if  not  attacked  within  snch 
time. 

2.  The  words  "trust  fnnd,"  as  relating  to 
the  assets  at  an  Insolvent  corporation,  apply 
only  after  it  has  been  placed  in  the  hands  of  a 
receiver. 

3.  Confession  of  judgment  and  filing  arp 
sufficient  authority  for  its  entry,  in  the  aroence 
of  words  expressly  anthorizing  it  in  the  state- 
ment required,  nnder  Code,  |  671,  which  pro- 


vides for  a  statement  which,  inter  aUa,  shall 
"aathorize  the  entry  of  the  judgment." 

4.  A  statement  that  the  amount  was  due 
by  a  certain  note  described  in  the  judgment; 
that  said  note  became  due  on  a  day  named; 
and  that  the  consideration  was  cotton  sold  and 
delivered, — was  a  compliance  with  Code,  {  571, 
snbsec.  2,  which  provides  that  the  statement 
"must  state  concisely  the  facts  out  of  which  it 
arose,  and  must  show  that  the  sum  confessed 
therefor  is  jnstly  due  or  to  become  due." 

5.  A  judgment  by  confession  is  not  vitiated 
by  failure  to  file  tbe  note  upon  which  it  is  giv- 
en. 

8.  A  Judgment  on  a  note  is  not  vitiated  be- 
cause confessed  for  a  greater  rate  of  interest 
than  the  note  bears. 

7.  Irregularities  in  a  Judgment  by  confes- 
sion, which  do  not  make  it  void,  may  be  amend- 
ed. 

8.  A  Judgment  by  confession  is  not  vitiated 
by  a  stipulation  therein  that  no  execution  shall 
issue  for  a  certain  time. 

9.  A  failure  to  file  authority  to  confess 
judgment,  where  snch  authority  in  fact  exists, 
does  not  vitiate  the  judgment 

Appeal  from  superior  court,  Catawba  coun- 
ty;  Bynum,  Judge. 

Action  by  the  Merchants'  National  Bank 
of  Richmond,  Va.,  and  others,  against  the 
Newton  Cotton  Mills,  for  the  appointment 
of  a  receiver,  etc.  From  a  decree  sustain- 
ing exceptions  by  the  Potter  &  Atherton  Ma- 
chine Company  to  the  report  of  the  referee, 
the  bank  and  others  appeaL    Modified. 

Jones  &  Tlllett  and  L.  L.  Wltherspoon,  for 
appellants.  Walker  &  Cansler  and  W.  P. 
Bynum,  Jr.,  for  appellees  Potter  Macb.  Co. 
and  BUtcheU  A  Co. 

MacRAB,  J.  Let  us  examine  first  the 
case  presented  by  the  appeal  as  to  the  right 
of  an  insolvent  corporation  to  make  a  pref- 
erence. It  is  contended  with  great  learning 
and  research  by  the  counsel  for  the  api>ellees 
that,  when  a  corporation  becomes  Insolvent, 
it  la  thenceforward  unlawful  for  Its  direct- 
ors to  make  any  preference  in  the  payment 
of  its  debts,  but  that  all  its  property  must 
be  kept  and  administered  for  the  common 
benefit  of  all  Its  creditors.  In  the  same 
manner  as  if  the  receiver  had  taken  charge 
thereof,  under  sections  379  and  668  of  the 
Code.  The  late  cases  of  Hill  t.  Lumber  Co., 
118  N.  O.  173,  18  a  B.  107,  and  Foundry 
Co.  V.  Klllian,  99  N.  C.  601,  «  S.  B.  680,  are 
dted  as  direct  authority  for  such  contention. 
If  it  has  been  adjudged  by  this  court  that 
such  Is  the  law,,  every  consideration  in  favw 
of  the  stability  of  Judicial  decision  demands, 
except  in  the  face  of  manifest  error,  that  we 
should  abide  by  It  This  leads  us  to  In- 
quire what  was  decided  In  HIU  v.  Lumber 
Co.  The  question  there  was  as  to  the  valid- 
ity of  a  preference  made  in  favor  of  a  di- 
rector of  an  Insolvent  corporation.  His  du- 
ties and  liabilities,  as  one  occupying  a  fidu- 
ciary relation  to  the  stockholders  and  cred- 
itors, were  there  discussed,  and  the  language 
of  the  opinion  delivered  is  to  be  understood 
In  its  application  to  the  facts  of  that  case. 
In  the  examinatioa  and  decision  of  appeals, 
we  are  confined  to  the  questions  at  Issue. 
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Whatever  Is  written  must  be  taken  witb  ref- 
eivnoe  to  Its  environment;  and  that  which, 
isolated,  woold  be  a  broad  proposition,  when 
considered  la  connection  with  the  subject- 
matter  under  discussion,  may  be,  and  gener- 
ally Is,  restricted  In  its  meaning.  It  is  the 
tendency  to  give  further  effect  than  was  in- 
tended to  words  used  in  reference  to  a  par- 
ticular state  of  facts,  which  sometimes  con- 
fuses the  interpretation  of  the  law,  and 
makes  that  broader  and  more  comprehensive 
which  In  its  application  to  the  case  at  bar 
is  simple  and  plain.  Oould  a  director  of  an 
insolvent  incorporation,  who  was  also  a 
creditor,  take  advantage  of  the  means  of 
InfMrmation  at  his  hands,  and  so  protect 
himself,  to  the  injury  of  other  creditors 
who  were  debarred  from  the  same  oppor- 
tonitleeT  Herein  was  invoked  the  prin- 
ciples of  equity,  the  relation  of  trust  and 
confidence  borne  by  the  director  to  all  the 
stockholders,  and  extended  in  case  of  dan- 
ger of  loss  to  all  the  creditors;  and  the 
broad  proposition,  so  often  stated  and  so 
often  explained  in  cases  like  the  present, 
where  it  wa«  thought  to  extend  its  meaning 
beyond  the  purposes  for  which  it  was  used, 
was  laid  down  that  a  director  is  a  trustee, 
first,  for  the  stockholders,  and  then  for  the 
creditors.  The  present  question  was  In  that 
case  not  necessary  to  be  and  was  not  de- 
cided, and.  If  It  had  been  in  express  terms 
decided,  such  decision  would  have  been 
Blmply  a  dictum,  binding  no  one  further  than 
In  Its  application  to  the  question  then  before 
the  conrt  Understood  as  used  and  applied 
In  HiU  T.  Lumber  Oo.  in  case  of  the  insol- 
vency of  a  corporation,  and  as  against  the 
fiduciary  In  charge  of  its  assets,  those  assets 
are  a  trust  fund,  and  the  general  creditors 
are,  at  least,  entlUed  to  be  secured  out  of 
the  assets  upon  equal  terms  with  the  direct- 
ors who  are  also  creditors.  Bat,  after  dili- 
gent examination,  we  find  that,  by  the  laws 
of  this  state,  corporations  have  never  been 
restrained  from  the  exercise  of  preference  In 
favor  of  creditors,  not  corporators,  further 
than  individual  persons  are,  subject,  of 
oonraet  In  both  Instances,  to  the  controlling 
principles  of  the  statute  of  frauds  that  these 
ftreferences  must  not  be  made  with  a  pur- 
poM  to  defeat,  delay,  or  hinder  other  cred- 
itors or  parties  in  Interest  We  may  here 
say  that  the  expression  use^  in  Hill  v.  Lum- 
ber Gompany  that  creditors  have  a  lien  upon 
the  aaaeta  was  a  quotation  from  2  Story,  Bq. 
Jar.  {  1262,  wha«  the  word  "lien"  Is  ex- 
plained to  mean  simply  a  right  of  priority 
of  payment  In  preference  to  any  of  the  stock- 
holdera  In  the  corporation. 

The  case  of  Foundry  Co.  v.  KlUlan,  99  N.  a 
501,  6  8.  B.  680,  presented  one  single  ques- 
tion,—the  liability  to  creditors  of  corporations 
of  tlM  stockbolden  thereof,  to  the  extent  of 
tbelr  onpald  sabscriptioos;  and  the  decision 
there  waa  founded  upon  the  principle  that  the 
property,  Including  the  capital  stock,  paid  and 
unpaid,  constltntes  a  fund  for  the  ben^t  of 


creditors;  "that  the  capital  stock  of  a  corpo- 
ration Is  a  trust  fund,  to  be  preserved  for  the 
benefit  of  corporate  creditors."  Our  laws 
provide  for  the  appointment  of  a  receiver  of 
an  insolvent  corporation,  or  one  in  Imminent 
danger  of  Insolvency.  This  appointment  is  to 
be  made  on  application  of  any  creditor,  stock- 
holder, or  member  of  snch  corporation.  Code, 
I  668,  as  In  KUllan's  Case.  And,  when  the  re- 
ceiver shall  have  collected  the  assets,  be  is 
required  to  pay  all  the  debta  If  the  funds 
shall  be  snffldent,  and.  If  not  sufficient,  to  dis- 
tribute the  same  ratably  among  all  the  cred- 
itors who  shall  prove  their  claims.  When 
once  the  court  of  equity,  through  its  receiver, 
takes  charge  of  the  assets,  they  are  to  be  dis- 
tributed pro  rata  among  the  creditors,  sub- 
ject to  such  priorities  as  have  already  ac- 
crued. It  Is  provided  In  section  685  that  cor- 
porations may  convey  by  deed,  but  that  sndi 
conveyance  shall  be  void  as  to  existing  cred- 
itors, etc.,  provided  proceedings  to  enforce 
snch  claims  be  commenced  within  60  days 
after  the  registration  of  said  deed.  The  con- 
verse of  this  provision  ia,  if  no  creditor  or 
party  Injured  brings  his  action  within  60 
days,  his  remedy  falls,  and  the  conveyance  Is 
good.  Thus,  a  ccmveyance  by  an  Inscdvent 
corporation,  not  forbidden  by  the  statute  of 
frauds,  is  good,  unless  some  creditor  or  party 
injured  objects  within  60  days.  These  cor- 
porations, creatures  of  the  statnte,  artificial 
persons,  under  the  direction  of  the  legislature, 
have  all  the  rights  and  liabilities,  generally 
speaking,  of  Indlvldnal  persons.  Before  the 
passage  of  the  amendment  to  the  act  of  1796, 
we  think,  by  the  act  of  1872  (now  section  685 
of  the  Code),  a  corporation  might  omvey 
land,  etc.,  by  deed  ^»cated  aooordlag  to  the 
statute  or  the  common  law.  The  amendment 
added  the  provision  that  any  such  conveyance 
should  be  void  as  to  pre-existing  debts  and 
torts,  "provided  such  creditors  or  persons  In- 
jured shall  commence  proceedings,  etc,  with- 
in 60  days  after  the  registration  of  said  deed, 
as  required  by  law."  The  effect  of  this 
amendment  is  not  to  make  v<4d  such  deeds  as 
against  creditors  and  persons  Injured  unless 
proceedings  are  begun  in.  60  days.  This  has 
been  expressly  decided  In  Blalock  v.  Manu- 
facturing Co.,  110  N.  O.  99,  14  &  B.  501, 
which  was  dted  with  approval  In  Hill  v. 
Lumber  Co.  This  question,  then.  Is  settied  in 
North  Carolina  against  the  contention  of  the 
appellees  and  the  judgment  of  his  honor  be- 
low. 

The  meaning  of  the  words  "trust  fund,"  as 
used  In  this  connection.  Is  to  be  explained,  as 
It  has  been  many  times  in  other  courts,  not 
strictiy  a  trust  to  be  administered  In  the  first 
instance  upon  the  Insolvency  of  the  corpora- 
tion for  the  benefit  of  all  the  creditors  pro  ra- 
ta; but  whenever  proceedings  under  the  stat- 
ute are  had,  and  the  court  takes  charge  of  the 
assets,  through  Its  receiver.  It  will  make  eq- 
uitable distribution,  among  all  the  creditors, 
of  all  the  assets  not  subject  to  prior  liens  or 
rights.    Until  such  jurisdiction  takes  hold  of 
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tbe  assets,  they  are  subject  to  the  action  of 
the  Individual  creditors,  and  such  preferences 
may  be  made  by  the  corporation  as  a  natural 
person  might  make  under  the  same  circum- 
stances of  Insolvency.    -The  present  exigency 
will  not  permit  ns  to  notice  the  many  authori- 
ties adduced  by  the  learned  counsel  In  sup- 
port of  the  contrary  doctrine.    We  must  con- 
tent ourselves  with  a  reference  to  the  lan- 
gmge  used  In  HoIUns  v.  Iron  Co.,  160  U.  S. 
371, 14  Sup.  Ct  127,  In  reference  to  the  ordi- 
nary meaning  of  these  words  "trust  fund"  in 
the  present  connection:   "While  It  la  true  lan- 
guage has  been  frequently  used  to  the  efTect 
that  the  assets  of  a  corporation  are  a  trust 
fund  held  by  the  corporation  for  the  benefit  of 
creditors,  this  has  not  been  to  convey  the 
idea  that  there  is  a  direct  and  express  trust 
attached  to  the  property.    As  said  in  2  Pom. 
Eq.  Jar.  f  1046,  they  are  not,  in  any  true  and 
complete  sense,  tmsts,'  and  can  only  be  called 
80  by  way  of  analogy  or  metaphor."    After  re- 
viewing many  cases  In  that  conrt  where  these 
words  are  used  or  explained,  the  court  pro- 
ceeds:  "A  party  may  deal  with  a  corporation 
In  respect  to  Its  property  In  the  same  manner 
as  with  an  Individual  owner,  and  with  no 
greater  danger  of  being  held  to  have  received 
into  Its  possession  property  burdened  with  a 
trust  or  Hen.    The  officers  of  a  corporation 
act  In  a'  fiduciary  capacity  In  respect  to  Its 
property  in  their  hands,  and  may  be  called  to 
an  account  for  fraud,  or  sometimes  even  mere 
mismanagement  in  respect  thereto.    As  be- 
tween Itself  and  its  creditors,  the  corporation 
is  simply  a  debtor,  and  does  not  hold  Its 
property  in  trust,  or  subject  to  a  lim  in  their 
favor,  in  any  other  sense  than  does  an  Indi- 
Tidual  debtor.     The  assets  of  such  a  cori>ora- 
tlon  [an  insolvent  bank]  are  a  fimd  for  the 
payment  of  its  detrts.     If  they  are  held  by  the 
corporation  Itself,  and  so  invested  as  to  be 
subject  to  legal  process,  they  may  be  levied 
on  by  such  process."    Ourran  v.  Arkansas,  15 
How.  804.     The  text  writeHs,  while  critlclBing 
tbe  doctrine  with  singular  unanimity,  admit 
its  existence.     In  2  Mor.  Prlv.  Corp.  i  802: 
"In  tbe  absence  of  statutory  prohibition,  a 
corporation  has  tbe  same  power  of  making 
preferences  among  Its  creditors  in  the  distrl- 
bntion  of  its  assets  as  an  individual."     This 
la  atated  as  collected  from  the  repeated  deci- 
sions of  the  courts,  although  the  author,  In  the 
next  section.  In  giving  his  own  views,  strong- 
ly combats  the  principle.     To  the  same  effect 
la  2  Spel.  Prlv.  Corp.  §  999.    "However  nnjnst 
It  may  appear  in  principle.  It  seems  to  be  set- 
tled by  the  declBlons  that  a  corporation  may, 
prior  to  any  Interference  with  tbe  conduct 
and  management  of  its  agents  on  account  of 
Its  insolvency,  and  in  tbe  absence  of  different 
provisions  In  bankrupt  or  insolvent  laws,  give 
a  preference  in  payment  or  security  to  one 
creditor  or  class  of  creditors  over  another." 
And  2  Wat  Corp.  {  208:    "A  corporation,  un- 
less restrained  by  its  charter  or  by  statute^ 
has  the  same  right  to  prefer  one  creditor  to 
another  In  tbe  diatrlbatiQD  of  its  property  as 


an  individual,  and  It  may  execute  a  mortgage 
or  give  a  lien  which  shall  operate  as  a  pref- 
erence." The  author,  after  admitting  that 
this  doctrine  Is  recognized  both  at  law  and  In 
equity,  proceeds  to  question  its  Justice.  See- 
ing, then,  that  it  has  already  been  settled  in 
this  state,  and  is  recognized  as  the  law  by  the 
supreme  court  of  the  United  States,  and  ad- 
mitted by  the  text  writers,  we  must  declare 
that  his  honor  was  in  error  in  holding  these 
pref»ences  void  as  against  the  other  cred- 
itors. 

It  Is  contended  by  Mitchell  &  Co.  and  tbe 
Potter  A  Atfaerton  Machine  Company,  appd- 
lees,  that,  although  they  did  not  appeal  from 
the  Judgment  of  the  court  below,  the  Judg- 
ments confessed  In  favor  of  tbe  Merchants' 
Bank  of  Richmond  and  others  were  in  con- 
formity to  the  statute  (sections  S70-S72  of  the 
Code),andth^areentltledto  have  their  excep- 
tions to  this  ruling  considered  here,  in  order 
that  if  this  court  shall  be  of  the  opinion  that, 
for  any  reason,  the  condusion  reached  by  his 
honor  that  said  Judgmoit  creditors  are  not  en-t 
titled  to  preference  or  priority  over  other 
creditors,  the  Judgment  below  ought  to  be  af- 
firmed. Ccmcedlng  this  last  proposition  un- 
der the  antliority  of  Bell  v.  Cunningham,  81 
N.  O.  83,  we  proceed  to  consider  the  question 
whether  said  Judgments  were  confessed  in 
conformity  to  the  statute. 

We  reproduce  here  a  copy  of  the  proceed- 
ings on  the  Judgment  confessed  in  favor  of 
the  Merchants'  Bank  of  Richmond,  as  all  the 
others  excq»t  one  are  substantially  similar: 

"$3,871.60.  Newton,  N.  C,  March  16th, 
1893.  Four  months  after  date,  we,  the  New 
ton  Cotton  Mills,  promise  to  pay  to  the  order 
of  Heath,  Springs  &  Co.  five  thousand  three 
himdred  and  seventy-one  and  sixty  one-hun- 
dredths  dollars  at  Mercantile  National  Bank, 

New     York.     Value    received.     No.    . 

Newton  Cotton  MUls,  by  W.  H.  WlUiams, 
President     Due  July  16-19,  1803. 

"North  Carolina,  Newton  Township.  Ca- 
tawba County,  July  81st  1893.  At  a  meet- 
ing of  the  stockholders  of  the  Newton  Cot- 
ton Mills,  this  day  duly  called,  all  the  stock 
being  represented  at  such  meeting,  it  was 
unanimously  resolved  that  the  president,  W. 
H.  Williams,  be,  and  he  is  hereby,  author- 
ized to  confess  Judgment  against  tbe  Newton 
Cotton  Mills,  and  In  favor  of  the  Merchants' 
National  Bank  of  Richmond,  Va.,  for  the 
sum  of  five  thousand  three  hundred  and  sev- 
enty-one and  sixty  one-hundredths  dollars, 
for  money  due  the  said  bank  by  the  corpora' 
tlon;  also  to  confess  Judgment  against  the 
corporation  in  favor  of  the  Exchange  Bank 
of  Chester,  S.  C,  for  the  sum  of  forty-eight 
hundred  and  thirty-two  and  thirty-eight  one- 
hundredths  dollars,  for  money  due  tbe  said 
bank  by  note  made  to  Heath,  Springs  &  Co., 
and  indorsed  to  it  which  said  note  will  be- 
come due  August  4th,  189S;  also  to  confess 
Judgment  against  tbe  corporation  in  favor  of 
the  Bank  of  Lancaster,  S.  C,  for  the  sum 
of  forty-seven  hundred  and  fifty-six  dollars 
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and  ten  cents,  due  by  th«  corporation  to 
■aid  bank  upon  two  notes  made  by  It  to 
Heath,  Springs  ft  Co.,  the  one  to  become 
due  on  August  20th,  1893,  for  twenty-four 
hundred  ($2,400.00)  dollars,  and  the  other  to 
become  due  on  August  27th,  1893,  for  twenty- 
three  hundred  and  fifty-six  and  ten  one- 
hundredths  dollars,  which  said  notes  have 
been  Indorsed  to  the  said  bank  by  Heath, 
Springs  &  Co.  All  of  the  said  Judgments  are 
authorized  to  be  entered  In  the  superior  court 
of  Catawba  county,  North  Carolina. 

"I  certify  that  the  foregoing  Is  a  full,  true, 
and  perfect  copy  of  the  resolution  passed 
this  day  at  a  meeting  of  stockholders  of  the 
Newton  Cotton  BiUls.  W.  EL  Williams, 
President  Newton  Cotton  Mills.  O.  A.  War- 
ily Secretary. 

"State  of  North  Carolina,  County  of  Ca- 
tawba. In  the  Superior  Court  The  Mer- 
chants' National  Bank  of  Richmond,  Va.,  vs. 
The  Newton  Cotton  Mills.  The  Newton  Cot- 
ton Mills,  by  W.  H.  Williams,  president, 
being  thereunto  duly  authorized  by  the 
Newton  Cotton  Mills,  hereby  confesses  Judg- 
ment In  faT<»-  of  the  Merchants*  National 
Bank  of  Richmond,  Va.,  the  plaintiff  aboye 
named,  for  the  sum  of  five  thousand  three 
hundred  and  seventy-one  doUara  ana  Bixry 
cents,  with  interest  at  8  per  cent-  ttt>m 
July  19th,  1893.  This  confession  of  Judg- 
ment Is  to  secure  the  plaintiff  the  sum  above 
named,  which  Is  due  by  a  certain  promissory 
note  made  by  the  Newton  Cotton  Mills  to  the 
firm  of  Heath,  Springs  &  Co.,  and  whidi  the 
said  Heath,  Springs  &  Ga  Indorsed  to  the 
plalntiir  for  value,  which  said  note  became 
due  and  payable  <»  the  19th  day  of  July, 
1893.  That  the  consideration  of  this  note 
waa  cotton  sold  and  delivered  to  the  Newton 
Cotton  Mills  by  Heath,  Springs  &  Ca  New- 
ton Cotton  MOls,  by  W.  H.  Williams,  Presi- 
dent. 

"North  Carolina,  Catawba  County.  Before 
me,  J.  F.  Herman,  <derk  of  the  superior 
eoi^  of  Catawba  county,  personally  appear- 
ed W.  H.  Williams,  president  of  Newton 
Cotton  Mills,  who,  being  duly  sworn,  mafceth 
Mth  that  the  statement  above  signed  by  him 
la  tme.    W.  EL  Williams. 

"Subscribed  and  sworn  to  before  me,  July 
Slst,  1S93.  J.  F.  Herman,  Clerk  Superior 
Court 

"State  of  North  CaroIUia,  County  of  Cataw- 
ba. In  the  Superior  Court  The  Merchants' 
National  Bank  of  Richmond,  Va.,  vs.  l%e 
Newton  Cotton  Mills.  Upon  filing  the  fore- 
going statement  and  confession,  it  is  ordered 
and  adjudged  by  the  court  that  the  plainUB, 
the  Merchants'  National  Bank  of  Richmond, 
Va,  do  recover  of  the  defendant  the  New- 
ton Cotton  Mills,  the  sum  of  five  thoosand 
fliree  hundred  and  seventy-one  dollais  and 
sixty  cents,  with  interest  at  8  per  cent, 
from  July  19th,  1893,  and  ooets  of  action. 
J.  F.  Herman,  Clwk  Superior  Court  July 
Slat  18S3. 

"I  asrae  that  no  execution  issue  on  this 


Judgment  until  after  six  months  from  date. 
H.  a  Jones,  Attorney  for  Plaintiff." 

The  first  objection  is  that  there  is  no  au- 
thority for  entering  the  Judgments  stated  in 
the  confession.  Code,  {  571,  provides  that  "a 
statement  in  writing  must  be  made,  signed 
by  the  defendant  and  verified  by  his  oath,  to 
the  following  effect:  (1)  It  must  state  the 
amonnt  for  which  Judgment  may  be  entered 
and  authorize  the  entry  of  Judgment  there- 
for." It  will  be  noted  that  there  are  no 
words  In  the  confession  expressly  authoriz- 
ing the  clerk  to  enter  the  same  upon  the  rec- 
ords, but  the  record  does  show  that  the  said 
confession  was  sworn  to  and  filed,  and  Judg- 
ment thereupon  entered.  The  necessary  re- 
sult of  the  proceedings  was  to  authorize  the 
derk  to  enter  the  same  upon  the  record. 
The  filing  with  him  could  be  for  no  other 
purpose^  and  we  think  that  the  confession 
itself,  with  the  filing  thereof,  was  expreet 
authority  for  its  entry. 

(2)  That  It  is  not  shown  in  the  confesdon 
that  the  sums  for  which  Judgments  are  con- 
fessed are  JusUy  due  or  to  become  due.  It 
will  be  observed  that  it  states  the  amount 
for  which  the  Judgment  is  confessed;  that 
the  same  is  due  by  a  certain  promissory 
note  described  tliereln,  which  said  note  be- 
came due  and  payable  on  a  day  named;  and 
that  the  consideration  for  the  same  was 
cotton  sold  and  deliveied.  The  requirement 
of  the  statute  (the  same  section  last  named 
in  subsection  2)  la  not  that  it  shall  state, 
but  "and  must  show,  that  the  sum  confessed 
therefor  is  Justly  due  or  to  become  due."  If 
the  statement  Is  true^  It  follows  that  it  Is 
shown  to  be  Justly  due. 

(3)  That  the  evidences  of  Indebtedness,  or 
copies  of  the  same,  were  not  filed  with,  at- 
tached to,  <Hr  described  in,  the  confessions. 
We  do  not  understand  that  the  failure  to  file 
the  specialty  when  a  judgment  is  rendered 
has  the  effect  to  Invalidate  the  Judgment 
Frequently,  In  practice,  when  the  complaint 
la  upon  a  promissory  note,  and  there  is  an 
answer  filed  admitting  the  debt  or  where  the 
complaint  is  verified,  and  no  answer  filed. 
Judgment  Is  entered,  and  the  attorney  per- 
mitted to  bring  in  the  note  at  a  subsequent 
time.  Tbe  note  is  not  strictly  part  of  the 
record,  tbongb  it  should  be  produced  that  it 
may  be  cancded  when  required.  In  this  re- 
spect there  is  no  difference  between  a  Judg- 
ment rendered  according  to  the  ordinary 
course  of  the  court  and  one  by  confession. 
"Among  the  matters  which  are  not  (unless 
made  so  by  bills  of  exceptions,  or  by  con- 
sent or  by  order  of  court)  matters  of  record 
are  all  matters  of  evidence,  written  or  oral, 
including  note,  bond,  or  mortgage  filed  in  the 
case,  and  upon  which  suit  is  brought" 
Freem.  Jndgm.  79.  The  note  upon  which  the 
Judgment  is  confessed  is  thus  described  in 
the  statement:  "A  certain  promissory  note, 
made  by  the  Newton  Cotton  Mills  to  the  firm 
of  Heath,  Springs  &  Co.,  and  which  the  said 
Heath,  Springs  &  Ca  Indorsed  to  the  plain- 
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tiff  for  valne,  whtcb  said  note  became  due 
and  payable  on  the  19tb  day  of  July,  1893." 
We  think  this  la  suffiaient  description  to  en- 
able a  party  to  make  inquiry,  and  ascertatn 
&e  trnth  of  the  matter.  2  Freem.  Judgm. 
549. 

(4)  "That  the  said  Judsments  were  con- 
fessed for  goods  sold  and  delivered,  and  the 
time  of  sale,  quantity,  price,  value  of  the 
goods,  and  tbe  exact  consideration'  of  the 
Indebtedness  are  not  stated  in  tbe  confes- 
sions." It  is  required  by  the  statute  that  "It 
must  state  concisely  the  facts  out  of  which  It 
arose."  Recently,  in  considering  similar  ob- 
jections to  a  confessed  judgment,  to  those 
now  tak^,  where  the '  affidavit  stated  that 
the  amount  was  due  "on  a  bond  \mder  seal 
for  borrowed  money  dfue  and  payable  No- 
vember 2,  1876,"  we  held  the  statement  suffi- 
cient Uzzle  ▼.  Vinson,  111  N.  C.  138,  16  S. 
E.  6.     See,  also,  1  Black,  Judgm.  63. 

(5)  "That  said  judgments,  except  that  con- 
fessed to  J.  R.  Galther,  were  confessed  for  a 
greater  rate  of  interest  (to  wit,  8)0  than  was 
allowed  by  the  notes  or  contracts  upon  which 
the  said  judgments  are  alleged  to  have  been 
based,  which  notes  and  contracts,  when  filed, 
not  with  the  confessions,  but  before  the  ref- 
eree, showed  that  they  carried  only  6jl  Inter- 
est." It  appears  in  the  case  that,  upon  the 
bearing  before  the  referee,  these  judgment 
creditors  remitted  all  claim  for  Interest  over 
6  per  cent.  The  question  Is  whether  the  con- 
fession of  judgment  for  a  greater  amount  of 
Interest  than  was  justly  due  was  rendered  , 
void  thereby,  or  could  the  judgments  stand 
for  the  true  amount,— Interest  at  6  instead  of 
8  per  cent?  As  we  have  indicated,  the  ob- 
ject of  the  statute  In  requiting  a  concise  state- 
ment of  the  facts  constituting  the  liability 
does  not  necessitate  a  full  history  of  the 
whole  transaction,  does  not  require  a  bill  of 
particulars,  but  does  require  sudi  a  state- 
ment as  will  enable  one  wbo  desires  to  Uf- 
qulre  into  the  transaction  to  do  so  by  refer- 
ence to  the  statement  made.  It  would  not 
be  contended  that  an  ordinary  Judgment 
could  be  vacated  for  an  overcharge  of  inter- 
est unless  tbe  act  was  fraudulent  Here, 
by  reference  to  the  note  which.  If  not  filed 
with  the  confession,  might  be  required  to  be 
produced  by  proper  proceeding,  It  would  at 
once  be  ascertained  that  the  Interest  con- 
fessed was  too  great  The  remedy  would  be 
the  correction  of  the  judgment  to  that  ex- 
tent, but,  unless  fraud  was  shown,  it  would 
not  vitiate  the  judgment  Hard  v.  Foster 
(Mo.  Sup.)  11  8.  W.  763;  2  Freem.  Judgm. 
545,  549. 

(6)  "That  plaintiffs.  In  said  judgments, 
could  not,  after  said  judgments  bad  been 
confessed,  and  before  the  referee,  after  the 
bearing  was  begun,  amend  or  change  the 
same  by  filing  the  evidences  of  indebtedness 
or  resolutions,  or  remitting  interest,  or  In  any 
other  respect  or  particular."  If  the  proceed- 
ing were  so  defective  In  form  and  substance 
that  It  was  Told  upon  Its  face,  no  amendment 
V.20S.E.DC.19— 49 


could  be  mdde  te  give  It  life;  but,  If  ttet* 
were  irregularities  whidi.  In  otStastry  jndgp- 
m^nts  might  be  cured  by  amendment  tbere 
Is  no  reason  why  they  could  not  be  amended. 
1  Freem.  Judgm.  66,  67.  No  liens  had  been 
acquired  by  the  appellees  by  force  of  the 
filing  of  their  complaint  Our  statute  (Code, 
t  278)  is  liberal  in  the  powor  granted  the 
court  to  allow  amendments. 

The  next  objection  Is  that,  to  the  tbree 
judgments  confessed  In  favor  of  the  Mer- 
chants' Bank  of  Richmond,  the  Exchange 
Bank  of  Chester,  and  the  Bank  of  Lancaster, 
the  stipulation  at  the  foot  that  no  execution 
should  issue  in  six  months  was  a  benefit  re- 
served by  the  debtor  for  his  ease  and  com- 
fort to  the  Impairment  of  the  rights  of  other 
creditors,  and  therefore  a  fraud  which  vitiat- 
ed these  confessions.  The  Hen  of  the  judg- 
ments began  from  the  docketing  of  the  same, 
as  to  the  real  estate  of  the  judgment  debtor. 
l%ere  is  no  requirement  of  law  that  a  judg- 
ment creditor  should  at  once  proceed  to  have 
execution.  There  is  no  Hen  upon  personal 
property  except  from  the  levying.  If  there 
were  any  personal  property  to  be  subjected 
to  the  payment  of  the  debts  of  the  corpora- 
tion, this  stipulation  was  more  for  the  benefit 
than  to  the  detriment  of  other  creditors. 
And,  the  lien  on  real  estate  having  been  ac- 
quired by  the  docketing  of  the  judgments, 
their  rights  could  not  be  affected  by  the 
agreement  on  the  part  of  the  judgment  cred- 
itors to  a  cessat  executio. 

What  we  have  written  disposes  of  all  the 
exceptions,  except  the  additional  one  as  to 
the  Galther  judgment,— that  he  was  permit- 
ted to  amend  by  appending  an  Itemized  state- 
ment of  his  open  account  and  this  before 
any  liens  had  been  acquired  by  the  appellees. 
This  amendment  It  was  In  the  power  Of  tbe 
court  to  permit  2  Freem.  Judgm.  554;  1 
Black,  Judgm.  66.  These  matters,  connected 
with  confessions  of  judgments,  have  been 
quite  fully  considered  by  this  court  and  the 
rule  laid  down  in  Davidson  v.  Alexander,  84 
N.  O.  621.  has  been  upheld,— that  the  con- 
fession must  contain  a  concise  verified  state- 
ment of  the  facts,  circumstances,  business 
transactions,  and  considerations  out  of  which 
tbe  Indebtedness  arose.  What  constitutes 
such  a  concise  statement  has  been  considered 
In  Davenport  v.  Leary,  95  N.  O.  203;  Nlmocks 
T.  Shingle  Co.,  110  N.  C.  20, 14  S.  B.  622;  and 
In  Uzzle  V.  yinson,  supra.  In  Nlmocks'  Case 
It  was  said:  "Ordinarily,  a  corporation  shotild 
act  through  Its  prt^erly  constituted  board  of 
directors,  or  its  officers  or  agents  duly  au- 
thorized to  do  particular  acts,  such  as  con- 
fessing a  judgment  That  the  officer  or  agent 
was  authorized  to  have  the  judgment  con- 
fessed, as  directed,  should  appear  to  the 
clerk  in  some  way,  as  by  a  properly  authen- 
ticated certificate  of  the  proceedings  of  the 
directors  of  the  company,  and  this  should  be 
filed  with  the  statement,  in  writing,  of  the 
claim  upon  which  the  judgment  is  founded. 
This,  perhaps,  would  be  tine  better  course  " 
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Za  oar  last  case,  the  affidavit  set  out  the  an- 
ttiorlly,  bnt  the  authority  itaeU,  diough  pre- 
sumably submitted  to  the  clerk  when  the 
Judgment  was  confessed,  was  not  filed  until 
later.  We  are  of  the  opinion  that  the  failure 
to  file  the  authority  at  the  time  of  the  con- 
fession does  not  vitiate  the  Judgment 

Having  disposed  of  the  exceptions  of  the 
appellees,  as  If  the  points  had  been  made 
In  an  independent  action  to  vacate  for  fraud 
or  other  cause  making  void  the  Judgment, 
and  not  upon  a  motion  to  set  aside  for  irreg- 
ularities, it  follows  that.  In  our  opinion,  there 
was  error  In  the  Judgment  of  his  honor  that 
these  Judgments  were  void  as  to  the  oUier 
creditors,  for  any  reason.  The  Judgment  will 
be  modified  so  as  to  direct  the  satisfaction  of 
these  Judgments  after  the  payment  of  the 
mechanics'  and  laborers'  liens,  except  that 
of  the  Foster  Machine  Company,  Instead  of 
placing  them  in  the  class  with  all  the  unpre- 
forred  claims  proved  before  the  referee. 
Modified. 


(lis  N.  c.  (IS) 

WILSON  COTTON  MILLS  et  al.  v.  O.  O. 

RANDLEMAN  COTTON  MILLS  et  ai. 

(Supreme  Court  of  North  Carolina.     Dec.  27, 

1894.) 

aOItPO&lTIO!7S— Ll^BILITT  OF  BTOOXBOLDSKS — AS- 
SIONMBHT  lOB  BSNEriT  OF  CbIDITORS  —  PSBV- 
BBBNOB  BT  JUDOMBNT  —  BiLL  FOR  RbOBIVXB- 
■HIP. 

t.  The  stockholders  of  a  corporation  form- 
ed under  Code,  f  OT7,  as  amended  by  AcU 
188S.  c.  19,  are  not  liable  to  its  creditors,  be- 
yond the  amount  of  their  unpaid  subscriptions, 
on  the  around  that  the  certificate  of  incorpo- 
ration filed  with  the  clerk  does  not  set  forth 
the  number  of  shares  taken  by  ea<di. 

2.  Stockholders  who  subscribed  for  a  lim- 
ited nnmt>er  of  shares  in  a  corporation  which 
has  become  insolvent  are  not,  in  the  absence  of 
actual  misrepresentation,  liable  for  the  whole 
amount  of  its  debts  as  joint  tort  feasors  with 
other  stockholders,  whom  they  Icnew  to  lie  in- 
solvent, and  without  any  intention  of  paying 
their  subscriptions. 

3.  The  commissions  of  the  receiver  of  an 
inaoivent  are  to  l>e  indnded  in  expenses,-  and 
net  classed  as  a  debt. 

4.  A  creditors'  bill  will  lie  to  set  aside  an 
assignment  made  by  an  insolyent  corporation, 
and  to  effect  a  settlement  of  the  corporate  af- 
fairs under  the  direction  of  the  court  by  its  re- 
ceiver, for  the  l>enefit  of  all  creditors,  under 
Code,  S  685,  which  provides  that  any  creditor 
may  defeat  the  operation  of  "any  conveyance 
of  its  property,  whether  absolutely  or  ui)on 
condition,  in  trust  or  by  way  of  mortgage,  ex- 
ecuted by  a  corporation,"  by  commencing  prop- 
er proceedings  within  00  days  after  its  registra- 
tion, and  section  008,  providing  means  where- 
by such  creditor  may  have  the  corporation's 
effects  put  in  the  hands  of  a  receiver. 

6.  'The  splitting  up  of  an  account  due  plain- 
tiff by  an  insolvent  corporation,  covering  cer- 
tain sums  for  which  said  insolvent,  defendant, 
had  given  Its  acceptances,  in  order  to  bring  it 
within  the  Jnrisdicton  of  a  Justice,  and  the  tak- 
ing of  judgments  thereon,  will  give  plaintiff  no 
Jireference  over  the  other  cremtors,  whom  it 
oins  in  its  bill  to  set  aside  an  assignment  by 
snch  inaoivent  and  for  the  appointment  of  a  re- 
ceiver, where  it  appears  that  plaintiff's  attor- 
ney, one  of  the  trustees  in  the  deed  of  assign- 
meat;  bad  access  to  its  books,  and  represented 


to  one  who  repeated  it  to  insolvent's  pieaident, 
so  that  he  made  no  defense  to  the  actions,  that 
plaintiff  was  putting  the  split  account  in  Jade- 
ment  only  to  be  on  an  equal  footing  with  Dank 
creditors. 

Appeal  from  superior  court,  Bandolph 
county;  Battle,  Judge. 

Action  by  the  Wilson  Cotton  MiUa  and  oth- 
ers against  the  C.  O.  Bandleman  Cotton  Mills 
and  others.  From  the  Judgment,  both  plain- 
tiffs and  defendants  appeal.     Modified. 

B.  F.  Long,  for  plalntifllB.  J.  H.  Dillard, 
L.  M.  Scott,  and  J.  N.  Wilson,  for  defend- 
ants. 

MacRAJB,  3,  There  Is  abundant  aathorl- 
ty,  both  in  reason  and  dedslons,  for  the 
proposition  stated  by  the  late  Chief  Justice 
Merrlmon  in  Clayton  ▼.  Ore  Knob  Co.,  109 
N.  C.  386, 14  S.  B.  86:  "Very  certainly,  the 
capital  stock,  paid  or  unpaid,  of  the  defend- 
ant, constitutes  a  trust  fund  for  the  bene- 
fit of  its  creditors;  and,  whatever  may  be 
the  rights  of  the  stockholders  as  among 
themselves,  the  creditors  have  the  right  to 
have  such  fund  collected  and  applied  to  the 
discharge  of  their  debts.  If  the  capital  stock 
has  not  been  paid  for,  it  is  the  plain  duty 
ot  the  court  to  require  It  to  be  collected,  or 
so  much  thereof  as  may  be  necessary  to  pay 
its  unpaid  debts."  Note:  For  the  meaning 
of  this  expression,  "trust  fund,"  we  refer  to 
Mercliants'  Nat  Bank  v.  Newton  Cotton  Mills 
(decided  at  this  term)  20  S.  B.  76B. 

The  findings  of  fact  by  the  referee,  af- 
firmed and  amended  by  his  honor,  show  that 
the  corporation  defendant  was  formed  under 
the  general  law,— section  677  of  the  Code, 
as  amended  by  Act  1885,  &  19  (other  amend- 
ments are  not  material  to  our  investigatlonX 
By  this  law,  the  articles  of  agreement  filed 
with  the  clerk,  and  upon  which  letters  of  tai- 
corporatlon  are  to  be  issued,  are  to  contain 
(1)  the  corporation  named;  (,2)  the  business 
proposed;  (3)  the  place  where  it  is  proposed 
to  be  carried  on;  (4)  the  length  of  time  de- 
sired; (6)  the  names  of  persons  who  have 
subscribed;  (6)  the  amount  of  the  capital, 
the  number  of  shares,  and  amount  of  each. 
It  will  be  observed  that  in  the  last  require- 
meat  it  is  not  provided,  as  it  is  in  similar 
acts  of  other  states,  that  the  number  of 
shares  taken  by  each  subscriber  or  stock- 
holder should  be  set  out,  although  in  prac- 
tice it  Is  generally  done;  and  it  would  have 
been  better  had  the  statute  required  it  The 
Incorporators  in  defendant  corporation  seem 
to  have  complied  strictly  with  the  statute  in 
their  articles  of  agreement  upon  which  the 
letters  .were  issued.  It  is  made  to  appear, 
however,  as  a  fact  that  although  the  capital 
stock  was  stated  in  the  articles  to  be  $50,- 
000,  the  property  turned  over  by  C.  C.  Ran- 
dleman  hoi  payment  of  his  subscription  of 
$49,700  to  the  capital  stock  was  a  cotton  mill 
and  its  products,  worth  at  a  fair  valoatloD 
$22,447.B7,  and  that  he  did  not  Intend  to  pay 
la  the  balance  to  make  np  his  subscriptloa 
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otherwise  than  by  the  application  of  dlrl- 
(lends  or  profits  which  he  expected  to  realize 
from  the  enterprise,  or  so  much  thereof  as 
he  might  conveniently  apply  to  the  payment 
of  said  difference,  and  that  he  was  Insolvent 
and  unable  to  pay  It  otherwise.  It  is  also 
found  that  the  other  corporators  participated 
In  the  formation  of  the  company,  in  the  con- 
duct of  Its  business,  and  the  dealings  with 
credltora,  well  knowing  the  said  facts,  and 
that  the  alleged  or  represented  capital  did 
not  in  fact  exist,  and  that  no  part  had  been 
or  would  l>e  paid  in,  except  the  sum  of 
$22,447.57.  It  appears  that  a  stock  book  was 
kept  by  the  company,  which  seems  to  have 
been  mislaid,  so  that  It  could  not  be  pro- 
daced  before  the  referee.  In  said  stock 
hook,  0.  C.  Randleman  subscribed  for  497 
shares;  T.  C.  Worth,  J.  H.  Ferree,  and  L. 
H.  Weaver,  for  one  share  each.  When 
operations  were  begun,  under  the  letters  of 
incorporation,  Randleman  was  insolvent 
We  suppose  by  this  It  Is  meant  that  he  was 
unable  to  pay  the  balance  of  bis  subscrip- 
tion. Weaver  was  also  Insolvent,  and  Worth 
and  Ferree  were  solvent  and  possessed  of 
large  means.  The  corporation  was  rated 
high  by  Dun  and  Bradstreet.  The  venture 
was  a  failure.  Large  debts  were  contract- 
ed, and  the  concern  failed  within  a  year. 

It  is  contended  by  counsel  for  plaintiCts  In 
this  creditors*  bill  that  the  conclusion  of  law 
reached  by  the  referee  should  have  been  sus- 
tained, and  the  court  should  have  declared 
"that  the  subscription  of  Randleman  over 
and  above  the  amount  he  paid  by  transfer- 
ring property  to  the  company  was  not  actual 
and  bona  fide,  and  that  Randleman,  together 
with  his  associates,  having  obtained  the  char- 
ter, organized  the  company  and  conducted  its 
business,  and,  having  dealt  with  outside  par- 
ties, the  plaintiff  and  other  creditors  who 
have  proved  their  claims  in  the  case,  upon  the 
basis  of  an  actual  and  bona  fide  subscribed 
capital  of  $50,000,  and  upon  the  representa- 
tion that  the  actual  capital  of  the  company 
In  money  or  money's  worth  was  equal  to 
the  capital  stock  which  It  purported  to  have, 
there  being  no  evidence  that  said  capital  has 
been  impaired  by  any  business  losses,  the 
said  Randleman,  Ferree,  Weaver,  and  Worth 
are  Jointly  and  severally  liable  to  the  said 
creditors  of  the  corporation  for  the  difference 
between  the  amount  paid  in  by  Randleman 
and   his  full  subscription,  to  wit,  the  sum 
of  $27,252.43,  or  for  so  much  of  said  amount 
as  may  be  necessary  to  pay  the  costs  and  ex- 
penses of  the  suit,  and  all  the  Just  liabilities 
of  the  corporation,  allowed  by  the  referee  or 
the  court,  after  applying  the  assets  of  the 
corporation  to  the  payment  of  the  same.  In- 
cluding, aa  part  of  the  assets,  the  amounts 
due  by  said  Weaver,  Worth,  and  Ferree  on 
their      individual      unpaid      subscriptions." 
There  is  no  doubt  of  the  liability  of  Randle- 
man for  the  amount  of  his  unpaid  subscrip- 
tion, or  80  much  thereof  as  may  be  neces- 
to  pay  the  debts  and  costs  and  expenses 


of  this  action.  But  are  the  other  stockhold- 
ers liable  on  their  Individual  unpaid  sub- 
scription for  the  same  amount?  The  books 
of  the  company  showed  the  amount  subscrib- 
ed by  each  corporator  to  be  as  stated  above; 
and  while  their  liability  for  all  of  their  said 
subscription,  which  Is  still  unpaid,  Is  beyond 
question,  it  is  equally  dear  to  our  minds  that 
upon  their  contracts  they  cannot  be  held  for 
a  larger  sum  than  was  subscribed  by  them. 
It  Is  not  the  articles  of  agreement  filed  with 
the  clerk  which  bind  the  liability  of  each 
subscriber  under  our  statute.  It  is  true  that 
If,  in  said  articles.  It  had  been  stated  that 
each  subscriber  had  taken  a  certain  number 
of  shares,  this  notice  would  have  bound  them 
in  their  dealings,  for  the  agreement  could 
contain  this  stipulation  as  well  as  the  sub- 
scription on  the  stock  book;  but  the  statute 
did  not  require  It,  and  parties  dealing  with 
the  corporation  were  not  required  to  go  to 
the  articles  to  ascertain  the  liability  of  each 
corporator.  We  may  say  that  we  consider  It 
a  defect  In  the  law  not  to  require  the  corpo- 
rators to  state  the  number  and  value  of 
shares  taken  by  each  corporator.  But  we 
cannot  make  law;  we  mtist  take  It  and  In- 
terpret it  as  it  is  written.  The  statute,  then, 
only  reqtilring  the  number  of  shares  and  the 
amount  of  each  to  be  set  out  In  the  articles, 
we  cannot  hold  any  corporator  liable  for  the 
whole  amount  of  the  capital  stock  because, 
upon  the  articles  filed,  It  did  not  appear  howi 
many  shares  were  taken  by  each  corporator. 
The  law  requires  the  stockholders  to  name 
their  capital  and  publish  It  to  the  world,  and 
they  did  It;  but  It  does  not,  though  it  ought 
to,  require  It  to  be  stated  how  those  shares  are 
apportioned  among  the  stockholders.  There 
Is  a  record  commonly  kept  by  corporations 
called  a  "stock  book,"  and  to  this  book  per- 
sons interested,  before  dealing  with  said  com- 
pany, may  have  access,  to  enable  them  to  as- 
certain by  whom  the  said  shares  are  held. 
If  access  to  thl^  book  or  Information  on  the 
subject  shall  be  withheld,  there  Is  no  law  to 
compel  persons  to  deal  with  the  corporation. 
It  nowhere  appears  that  any  false  statements 
were  made  In  reference  to  the  ownership  of 
the  stock.  Its  distribution  did  not  appear, 
and  was  not  required  to  appear,  in  the  arti- 
cles of  agreement  It  was  therefore  neces- 
sary for  their  protection  that  persons  pro- 
posing to  deal  with  said  corporation  should 
Inform  themselves  upon  this  point  The  lia- 
bility of  the  corporators  to  the  amount  of 
their  subscription  was  established.  The  pros- 
pectus or  published  notice  of  Incorporation 
failed  to  Inform  the  public  as  to  the  num 
ber  of  shares  held  by  each  corporator,  an*' 
consequently  aa  to  the  liability  of  each  foi 
unpaid  subscription.  Persons  proposing  to 
deal  with  said  corporation  must  Inform  them 
selves  about  It  There  is  no  evidence  or 
finding  that  such  Information  was  ever  with 
held.  It  would  seem,  therefore,  that  the  par- 
ties dealing  with  the  corporatlop.  were  not 
exercising  great  care  In  the  management  of 
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tlietr' boslness  in  failing  to  make  dne  exam- 
ination before  making  contracts  with  the 
CMToratlon. 

The  fallacy  in  plaintiffs*  argument  is  that 
the  "agreement  and  charter"  failed  to  set 
out  the  distribution  of  sliares,  and  therefore 
that  all  subscribers  are  bound  as  if  stock- 
holders to  the  whole  number  of  shares,  and 
that  the  apportionment  of  shares  as  appeared 
on  the  stock  book  was  in  derogation  of  the 
original  agreement  The  cases  cited  do  not 
bear  out  plaintiffs'  contention.  In  Curran  t. 
Arkansas,  15  How.  304.  cited  also  in  10  My- 
ers' Fed.  Dec.  {{  1316,  1323,  the  state  was 
the  sole  stockholder  in  a  bank,  and  laws 
passed  Testing  the  property  of  the  bank  in 
the  state  were  in  impairment  of  the  contract 
between  the  bill  holder  and  the  bank,  and 
•were  nnconstitutional.  Sawyer  v.  Hoag,  17 
WalL  610,  was  where  one  had  subscribed 
for  a  certain  number  of  shares,  and  paid  by 
check  the  full  amount  of  his  subscription, 
and  had  immediately  borrowed  85  per  cent 
of  the  sum  paid  In.  The  court  held  that  this 
86  per  cent  was  still  unpaid  subscription, 
and  its  payment  could  be  enforced  by  an  as- 
signee In  bankruptcy,  for  the  benefit  of  the 
creditors  of  the  insolvent  and  bankrupt  cor- 
poration. Wood  T.  Pearce,  2  DIsn.  411,  sim- 
ply holds  a  stockholder  liable  for  the  full 
amount  of  his  subscription.  And  to  the  same 
effect  are  the  citations  from  Angell  &  Ames 
on  Corporations  (sections  146  and  531).  We 
have  examined  many  of  the  authorities  cited 
by  plaintiffs'  counsel,  and  they  all  go  to  show 
—and  in  this  we  fully  concur— that  subscrib- 
ers, in  case  of  insolvency  of  the  corporation, 
are  strictly  held  to  the  payment  of  the  un- 
paid part  of  their  subscription,  and  that  the 
public,  in  dealing  with  a  corporation,  has  the 
right  to  assume  that  Its  actual  capital  In 
money,  or  money's  worth,  is  equal  to  the 
capital  stock  which  it  purports  to  have,  un- 
less it  has  been  impaired  by  business  losses. 
The  public  has  also  the  right  to  assume  that 
the  capital  stock  has  been  tit  will  be  fully 
paid  up,  If  it  be  necessary  in  order  to  meet 
the  corporate  liabilities.  But  they  nowhere 
reach  a  case  like  the  present,  where  it  Is 
sought  to  subject  subscribers  to  a  greater 
amount  than  their  unpaid  subscription,  such 
liability  not  being  provided  for  in  the  char- 
ter. 

But  the  contention  of  the  plaintiffs  goes  fur- 
ther. They  say  that  permitting  the  capital 
stock  to  be  advertised  at  $50,000,  while,  to 
the  knowledge  of  all  the  corporators,  the 
property  contributed  by  the  largest  stockhold- 
er was  not  worth  half  the  amount  of  his  sub- 
scription, and  he  was  insolvent,  and  did  not 
intend  to  pay  In  the  balance  unless  the  ven- 
ture was  a  successful  one  and  enabled  him  to 
pay  It  in,  was  a  fraud  upon  persons  dealing 
with  said  corporation,  and  that  independent 
of  their  UabiUty  on  their  stock  subscriptlcms, 
they  are  liable  for  the  injury  done,  and 
ought  to  be  held  to  the  payment  of  the  bal- 
ance of  the  debts  of  the  concern  after  the  ex- 


hanatloa  of  ita  aasets.  TMa  rule  Is  stated  In 
plaintiffs'  brief  with  regard  to  the  debts  of  an 
Insolvent  corporation:  "When  it  is  made  to 
appear  that  some  of  the  stockholders  are  In- 
solvent, the  solvent  must  pay  the  proportion 
of  the  insolvent  to  be  apportioned  among 
them  according  to  and  up  to  the  amount  of 
their  stock  subscribed  and  unpaid."  Hodges 
V.  Mining  Co.,  9  Or.  200.  It  wiU  be  seen  that 
special  reference  Is  made  to  the  amount  of 
their  "stock  subscribed  and  unpaid."  We 
have  found  no  authority  for  the  position  that 
a  shareholder  can  be  held  upon  his  contract 
of  subscription  for  a  greater  amount  than  his 
unpaid  subscription,  except  in  the  case  of  lar- 
ger liability  being  imposed  by  the  statute. 
All  tort  feasors  may  be  held  liable  in  an  ac- 
tion of  tort  for  the  immediate  consequence  of 
their  wrongful  acts.  We  are  not  prepared  to 
hold  that  stockholders  in  corporations  who 
have  subscribed  for  a  limited  number  of 
shares  may  be  held  liable  in  case  of  insolven- 
cy of  the  corporation  for  the  whole  amount  of 
ite  debts  because  they  knew  that  other  stock- 
holders, who  were  insolvent  had  not  paid 
their  subscription,  and  did  not  Intend  to  pay 
it  The  books  of  the  comiumy  ought  to  fur- 
nish to  those  with  whom  it  deals  a  full  knowl- 
edge of  the  names  of  stockholders,  and  the 
number  of  their  shares,  and  the  charter,  or 
the  general  law,  the  measure  of  their  liability. 
Does  this  case  fall  within  the  principle  of 
Hauser  v.  Tate,  85  N.  C.  86?  In  that  case 
the  defendant  permitted  his  name  to  be  used 
and  published  as  the  president  of  a  bank  and 
a  business  to  be  operated  as  an  Incorporated 
bank,  when  in  fact  there  was  no  organisation 
under  the  charter,  and  no  bank  at  all;  the 
person  holding  himself  out  as  cashier  using 
defendant's  name  as  president  and  carrylog 
on  a  spurious  business.  It  was  held  that  the 
liability  of  defendant  was  direct  and  origrinal, 
and  not  the  collateral  liability  of  a  stockhold- 
er upon  his  unpaid  subscription.  "The  grav- 
amen of  the  complaint  was  that  there  was 
never  any  proper  organization  under  the  char- 
ter, and,  the  bank  having  no  legal  corporate 
existence,  its  name  was  assumed  by  said  Si- 
monton,  and  his  personal  banking  transac- 
tions conducted  thereunder.  In  silent  U  not 
active,  co-operation  with  the  defendant;  and 
that  the  association  of  them.  In  imposing  up- 
on the  public  a  fraudulent  as  and  for  a  reg- 
ular and  real,  banking  company,  and  thus  se- 
curing andabusing  the  plaintiff's  confidence,  to 
his  Injury  and  loss,  renders  each  personally 
and  equally  exposed  to  his  demand  for  re- 
dress." The  present  case  la  different  from 
the  above.  The  organization  was  perfected 
under  the  law.  The  stock  book  sh  )wed  the 
number  of  shares  held  by  each  st'x:kholder. 
There  Is  no  evidence  of  concealment  from  the 
public  of  the  true  status  of  the  concern,  and 
there  was  nothing  to  hinder  one  from  Inform- 
ing himself  thereof.  It  is  found  that  there 
was  a  stock  book,  and  that  it  was  mislaid, 
and  could  not  be  produced  at  the  hearing  he- 
fore  the  referee,  which  was  long  after  the  in- 
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Mlrency  of  the  corporation.  It  was  also 
fonnd  that  the  credit  was  extended  by  plain- 
tiff the  Wilson  Cotton  Mills  npon  the  report 
of  the  financial  status  of  defendant  corpora- 
tloii  in  Dun  and  Bradatreet,  and  there  was  no 
evidence  that  this  report  was  procured  to  be 
made  by  defendants.  We  concur  in  the  view 
talcen  by  his  honor  that  the  defendant  corpo- 
rators are  liable  only  for  their  unpaid  sub- 
scriptions. This  disposes  of  plaintiffs'  excep- 
tions 6,  7,  8,  9,  and  10.  Exceptions  1,  2,  3,  4, 
6,  and  12,  to  the  flndhigs  of  fact,  were  with- 
drawn. 

The  fourth  exception  is  for  fbllnre  to  find 
that  the  deed  of  assignment  was  not  regularly 
executed,  and  therefore  was  void.  As  we 
■ball  hold  on  defendant's  appeal  that  this 
deed  was  Told,  under  section  685  of  the  Code, 
action  having  been  brought  by  creditors  with- 
in 60  days  from  Its  execution,  it  will  not  be 
necessary  for  us  to  consider  this  exception. 

The  eleventh  Is  the  last  exception  relied  on 
by  the  plaintiff,— the  ruling  of  bis  honor  that 
the  commissions  of  the  receiver.  Worth,  should 
be  included  in  the  expenses,  and  paid  as  such, 
Instead  of  being  classed  as  a  debt  It  seems 
plain  to  us  that  the  commissions  are  part  of 
the  costs  and  expenses.     No  error. 

Defendants'  Appeal  In  Same  Case. 

The  first  and  second  exceptions  of  defend- 
ants are  to  findings  of  fact  This  was  a  con- 
sent reference.  This  court  will  not  review 
such  findings  except  upon  the  ground,  taken 
In  apt  time,  that  there  is  no  testimony  to  sup- 
port them.  Battle  v.  Mayo,  102  N.  O.  413, 
0  S.  E.  384  We  have  examined  the  testimo- 
ny sent  up,  and  are  of  the  opinion  that  there 
is  some  evidence  to  support  the  findings. 

The  third,  fourth,  fifth,  sixth,  and  seventh 
exceptions  relate  to  the  validity  of  the  deed 
of  trust,  and  to  estoppels  arising  from  the 
conduct  of  the  attorney  of  the  Wilson  Cotton 
MiUs  In  connection  therewith.  Notwith- 
standing the  very  able  argument  of  defend- 
ants' counsel  to  the  effect  that  the  malting  of 
an  assignment  for  the  benefit  of  all  its  cred- 
itors by  an  Insolvent  corporation  does  not  fall 
within  the  spirit  and  meaning  of  section  685 
of  the  Code,  we  are  impelled  to  hold  that  by 
the  plain  terms  of  the  act.  It  Is  in  the  power 
of  a  creditor  to  defeat  the  operation  of  "any 
conveyance  of  Its  property,  whether  absolute- 
ly car  upon  condition,  in  trust  or  by  way  of 
mortgage  executed  by  any  corporation"  by 
tlie  commencement  of  proceedings  to  enforce 
his  claim  within  60  days  after  the  registra- 
tion of  said  deed.  This  section  must  be  In- 
terpreted in  connection  with  all  of  chapter 
16,  of  which  it  Is  a  part  And  section  668  of  the 
same  chapter  provides  means  by  which  any 
creditor  of  an  Insolvent  corporation  may  have 
the  effects  of  said  corporation  put  In  the 
bands  of  a  receiver,  end  settled  under  the  di- 
rection of  the  court  There  might  be  reasons 
wby  som<>  creditor  should  prefer  that  the 
court  should,  by  its  ofilcers,  take  charge  of  the 
settlement  of  the  affahrs  of  the  coriwration. 


with  the  security  of  bonds,  and  und«  its  own 
supervision,  rather  than  that  they  should  b« 
administered  by  trustees  selected  by  the  cor- 
poration. As  to  the  contention  that  the  Wil- 
son Cotton  Mills,  plaintiff,  is  estopped  from 
taking  this  step  by  the  act  of  its  attorney,  we 
think  the  evidence  is  convincing  that  the  at- 
torney was  sent  with  specific  Instructions, 
and  that  no  authority  was  given  him  to  agree 
to  the  assignment  on  the  part  of  his  client 

We  come  now  to  the  very  Interesting  ques- 
tion raised  by  the  eighth  exception  of  defend- 
ants,—whether  the  taking  of  judgments  upon 
the  account  due  by  defendant  company  to 
the  plaintiff  cotton  mUls,  especially  those  Judg- 
ments covering  the  sum  of  $2,992.82,  for 
which  said  defendant  had  given  its  accept- 
ance, and  the  splitting  up  of  the  account  In 
order  to  bring  it  within  the  jurisdiction  of  a 
justice,  were  a  fraud  upon  the  said  jurisdic- 
tion, and  whether  such  judgments  may  be 
attacked  in  this  proceeding,  and  set  aside,  to 
prevent  the  taking  by  said  plaintiff  of  an  un- 
conscientious advantage  over  the  other  cred- 
itor&  In  1890,  defendant  company  was  In- 
debted in  a  large  sum  to  plaintiff  cotton  mills, 
and  on  November  14th  accepted  the  draft  of 
the  plaintiff,  at  30  days,  for  $2,992.82,  in  part 
payment  of  said  account.  Many  of  the  ag- 
gregated items  of  said  account  exceed  the 
sum  of  $200  for  a  particular  day.  Said  plain- 
tiff, through  its  attorney,  alter  the  execution 
of  tile  deed  of  assignment,  obtained  judg- 
ments for  all  of  the  open  account,  Indndlng 
that  part  of  it  for  which  the  acceptance  had 
been  given,  by  splitting  it  up  so  as  to  bring 
the  amotmts  claimed  within  the  jurisdiction 
of  a  justice,  and  so  has  obtained  a  preference 
or  priority  over  the  other  creditors.  That 
the  sum  of  $2,992.82,  included  in  the  draft, 
was  merged  Into  it,  and  while  said  draft  was 
in  existence,  and  not  delivered  up  to  the  ac- 
ceptor, the  said  draft  amounted  to  a  judg- 
ment and  satisfaction,  If  it  was  so  intended, 
of  so  much  of  the  open  account,  is  well  estab- 
lished. Mauney  v.  Colt,  86  N.  C.  463;  Spear 
V.  Atkinson,  1  Ired.  262;  Wilson  v.  Jennings, 
4  Dev.  90.  It  is  equally  clear  that  an  account 
may  not  thus  be  split  in  order  to  get  the  same 
under  the  jurisdiction  of  a  Justice,  except  as 
to  all  Items  constituting  one  transaction. 
Caldwell  v.  Beatty,  69  N.  C.  365,  the  leading 
case.  It  is  also  well  settled  that  such  ob- 
jection must  be  made  before  the  justice; 
otherwise  it  cannot  be  made  In  the  superior 
court  on  appeal.  Blackwell  v.  Dibbrell,  103 
N.  C.  270,  9  a  E.  192.  But  can  these  Judg- 
ments be  attacked  in  this  proceeding  upon 
the  ground  that,  under  the  circumstances,  it 
is  unconscientious  and  Inequitable  on  the  part 
of  the  plaintiff  in  this  action  to  assert  such 
rights  ?  This  is  a  creditors'  bill,  brought  un- 
der the  statute,  sections  668  and  685  of  the 
Code.  Its  object  Is  to  set  aside  an  assign- 
ment attempted  to  be  made  by  an  Insolvent 
corporation,  and  to  bring  abont  the  settle- 
ment of  the  affairs  of  the  corporation  under 
the  direction  of  the  court  by  its  receiver,  and 
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for  the  benefit  of  all  the  creditors,  and  upon 
the  doctrine  that  the  corporate  assets  are  a 
tmst  fund  for  the  benefit  of  all  the  crcditws. 
But  the  trreat  principle  of  this  Jurisdiction  is 
that,  when  the  court  takes  hold  of  the  prop- 
erty, it  wlU  make  an  equitable  distribution 
thereof  in  the  interest  of  all  the  creditors 
respecting  priorities  theretofore  acquired. 
The  other  controlling  principle  is  that  he  who 
seeks  equity  must  do  equity.  Although  there 
Is  no  Jurisdiction  to  vacate  the  Judgment  un- 
less it  be  a  direct  proceeding  to  set  it  aside 
for  fraud,  yet,  when  the  plaintiff  comes  into 
court  seeldng  its  equitable  Jurisdiction,  and 
Joining  all  other  creditors  who  may  make 
themselvee  parties  and  contribute  to  the  ex- 
penses of  the  salt,  they  may  be  heard  to  as- 
sert the  want  of  equity  on  the  part  of  the 
plaintiff,  and  the  injustice  of  securing  to  it 
the  payment  of  its  Judgments  in  full,  be- 
cause those  Judgments  were  obtained  by  de- 
celt  and  to  their  detriment  It  was  held  In 
Grantham  t.  Kennedy,  01  N.  a  14S,  that 
while  courts  of  equity  refuse  aid  in  cases 
where  their  action  would  be  tantamount  to 
the  exercise  of  appellate  Jurisdiction,  or  sim- 
ply for  error  in  law,  they  will  protect  a  party 
against  an  unconscientious  advantage  secured 
by  fraud,  surprise,  accident,  or  mistake,  when 
it  clearly  appears  that  it  would  be  iniquitous, 
and  against  conscience,  to  enforce  a  Judgment 
so  as  to  give  priority  over  other  creditors. 
This  is  the  first  opportunity  given  the  other 
defendants  besides  the  defendant  corporation 
to  be  heard  in  opposition  to  the  enforcement 
of  this  preference,  and  they  have  quickly 
taken  advantage  of  it  We  are  bound  by  the 
findings  of  fact  The  twentieth  finding  of 
fact  of  the  referee  will  show  that  the  plain- 
tiffs' attorney,  who  at  that  time  was  a  trustee 
in  the  deed  of  assignment,  had  access  to  the 
books  of  defendant  corporation  to  compare 
the  accounts  of  his  client,  the  Wilson  Cotton 
Mills,  with  the  accpunt  stated  in  defendants' 
boolcs;  that  he  split  up  said  account  against 
defendant  a  large  part  of  wlilcb  had  been 
settled  by  acceptance;  that  he  represented 
that  by  so  doing,  and  reducing  the  same  to 
Judgment  he  only  desired  to  reduce  the  Wil- 
son Ck>tton  MiUs  claims  to  Judgment  In  order 
to  put  them  on  an  equal  footing  with  the  in- 
debtedness due  banks,  and  to  prevent  their 
running  out  of  date.  It  is  found  in  sectlc»is 
24  and  25  that,  while  the  representations 
made  to  Sharpewere  not  made  with  the  Intent 
that  they  should  be  commumcated  to  defend- 
ant's president  they  were  so  communicated, 
and  no  defense  was  made  to  the  actions  be- 
fore the  Justice.  While  the  law  of  North 
Carolina  does  not  binder  preferences  being 
made  by  insolvent  corporations  before  pro- 
ceedings for  the  appointment  of  receivers 
have  l)een  begun  under  the  statute,  and  while 
it  permits  the  vigilant  to  reap  the  fruits  of 
their  watclifulness  (M»chants'  Nat  Bank 
V.  Newton  Cotton  MUIs,  20  S.  B.  765,  at  this 
term),  the  courts,  in  administering  their  equity 
Juiisdiction,  will  distribute  equity  in  its  true 


spirit  and,  while  not  setting  aside  Judgments 
which  might  have  been  reversed  for  error  In 
law,  wUl  not  permit  them  to  have  a  prefer- 
ence in  their  payment  over  other  creditors  In 
the  bill,  when  it  appears  that  unconscientious 
advantage  will  be  taken  in  the  obtaining  of 
said  Judgments. 

It  follows  that  the  Judgment  of  the  court 
below  should  be  so  modified  as  to  require 
that  the  fund  sliail  be  distributed  ratably 
among  the  creditors,  without  preference  to 
the  plaintiff,  the  Wilson  Cotton  Mills,  by  rea- 
son of  its  Judgments.     Error.    Modified. 


(US  N.  C.  G6SJ 
FERGUSON  V.  WRIGHT  et  aL 
(Supreme  Court  of  North  Carolina.     Dee.  27, 

1884. 
EraoTMBNT — Writ  of  PossBsaios — Wkkh  Statbd. 
Issuance  of  a  writ  of  possession  cannot  be 
stayed  upon  application  of  one  not  entitled  to, 
nor  in  actual  possession  of,  the  land  described  in 
the  writ 

Appeal  from  superior  court,  Cherokee  coun- 
ty; Mclver,  Judge. 

Action  by  Mary  B.  A.  Ferguson  against 
Samuel  Wright  and  others  to  recover  pos- 
session of  land.  There  waa  a  Judgment  for 
plaintiff,  and  Iowa  George  and  others  moved 
to  stay  the  writ  of  possession,  and  from  an 
order  overruling  the  motion  they  appeal  Af- 
firmed. 

J.  W.  Cooper,  for  appellants.  F.  I.  Os- 
borne, for  appellee. 

CLARK:,  J.  It  is  the  duty  of  the  plaintiff 
who  recovers  Judgment  for  possession  to 
point  out  at  his  peril  the  land  which  be  has 
recovered.  Johnson  v.  NeviU,  65  N.  O.  677; 
Davis  V.  Hlggins,  87  N.  C.  298.  The  defend- 
ants in  this  action  have  not  objected  to  the 
description  of  the  land  as  set  ont  In  the  com- 
plaint, which  in  fact  would  seem  really  suffi- 
cient to  wit:  "Lying  on  the  waters  of  Peach 
Tree  creek.  In  Cherokee  county,  and  more 
particularly  described  as  follows:  'Part  of 
No.  39  in  District  No.  1;  part  of  tract  No.  41 
In  Dist  No.  1,  and  part  of  tract  Na  33  in 
DIst  No.  1,— being  the  lands  on  which  the  de- 
fendants now  live,  and  adjoining  the  lands 
of  the  old  Ammons  place,  the  Jesse  White 
old  place,  the  Leatherwood  old  place,  the 
Reddlx  old  place,  and  the  widow  place,  and 
others,  containing  about  700  acres,  more  or 
less.'"  The  plaintiff  recovered  verdict  and 
Judgment  to  be  let  into  possession  with  the 
defendants  as  tenants  in  common  of  one  nn- 
divided  eighth  of  the  lands  described  as  above 
in  the  complaint  It  does  not  appear  that  the 
petitioners,  who  are  not  parties  to  the  action 
and  Judgment  therein,  are  in  possession  of 
any  of  said  land.  They  merely  aver  tliat 
they  are  owners,  and  are  now,  and  have  been 
for  more  than  21  years,  in  actual  adverse 
possession  of  parts  of  tracts  Nos.  41  and  33. 
and  fear  that  plaintiff  may  be  put  In  posses- 
sion of  their  part    As  the  plaintiff,  by  virtue 


Digitized  by  V^jOOyiC 


Vfc) 


GREEN'S  ADM'B  e.  GKITFIN'S  ADM'B. 


775 


of  Us  Jadgment  and  writ  of  possession,  has 
a  rlgbt  to  be  pnt  into  possession  only  of  his 
nndlTlded  Interest  in  such  parts  of  said  tracts 
Nos.  41  and  33  as  he  names,  and  further  de- 
scribes as  being  in  possession  of  the  defend- 
ants, the  fear  Is  hardly  well  founded  that  he 
will  go  outside,  and  take  possession  of  land  in 
possession  of  the  petitioners.  If  be  did,  it 
would  not  be  by  virtue  of  said  writ  of  pos- 
session, and  the  petitioners  would  then  have 
their  remedy.  They  have  no  right  to  stay  the 
Issuance  or  execntlcHi  of  the  plaintiCT's  writ 
of  possession  for  the  lands  described  in  the 
complaint  as  being  in  possession  of  defend- 
ants. If  it  clearly  appeared  that  plaintifT  tiad 
recovered  Judgment  for  possession  of  a  tract 
of  land  when  it,  or  a  part  of  It,  was  in  ac- 
tual possession  of  a  person  not  made  a  party 
to  the  action,  but  who  claimed  to  hold  ad- 
versely to  the  defendants,  as  well  as  the 
plaintiff,  then  the  court  would  have  power 
to  suspend  the  Issuance  of  the  writ  until,  In 
an  action,  possession  is  recovered  against 
such  party  also.  Judge  v.  Houston,  34  N.  C. 
108.  This  is  still  so  under  the  present  Code. 
Springs  V.  Schenck,  99  N.  C.  551,  556,  6  S.  E. 
405.   But  this  Is  not  the  case  here.    No  error. 


GREEN'S  ADM'R  v.  GRIFFIN'S  ADM'R.» 

(Supreme  Conrt  of  Appeals  of  Virginia.     Dee. 

22,  1894.) 

Claim  A.9Aunrt  Deckdbht's  Bstatb— Laohh. 

In  1850,  O.'s  executor  settled  his  ae- 
connts,  showing  a  balance  due  the  estate  by 
him.  The  executor  died  in  1860,  and  an  admin- 
istrator d.  b.  n.  e.  t  a.  of  G.'s  estate  was  ap- 
pointed. In  1875,  in  a  creditors'  suit  against 
the  executor's  estate,  such  claim  was  reported 
favorably,  as  a  Just  debt  owing  by  the  executor's 
estate;  and  thereafter  the  same  report  was  re- 
peatedly made,  and  confirmed  by  the  court 
Heid,  there  was  no  laches  iu  asserting  said  claim. 

Appeal  firom  circuit  court,  Fauquier  coun- 
ty. 

Suit  by  one  Hamilton  against  Green's  ad- 
ministrator. A  claim  against  the  estate  of 
said  Green  In  favor  of  3.  M.  Oriffln,  as  ad- 
ministrator d.  b.  n.  a  t  a.  of  A.  W.  Griffin, 
deceased,  was  sustained,  and  Green's  ad- 
ministrator appeals.    Affirmed. 

Green  Bros.,  for  appellaat  O.  D.  Gray,  for 
appellee. 

FAUNTLBROY,  J.  The  petition  of  J. 
Ambler  Brooke,  admlntetrator  d.  b.  n.  e.  t  a. 
of  John  (X  Green,  deceased,  complains  of  a 
final  decree  of  the  circuit  court  of  Fauquier, 
rendered  on  the  13th  April,  1892,  in  a  chan- 
cery cause  tho'ein  pending,  under  the  style 
of  "Hamilton,  Assignee,  Complainant,  against 
Green's  Bx'r,"  etc,  whidi  said  decree  con- 
flrms  the  master  conamisaioner's  report  al- 
lowing as  a  debt  or  liability  of  the  estate  of 
appellant's  testator,  John  O.  Green,  deceased, 

1  Reported  by  F.  &  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


a  claim  of  J.  M.  Griffin,  administrator  d.  b. 
n.  c.  t  a.  of  A.  W.  Griffin,  deceased.  The 
said  decree  is  founded  primarily  upon  the 
last  recorded  settlement  of  John  C.  Green, 
executor  of  the  said  A.  W.  Griffin,  made  la 
the  year  1859,  showing  an  indebtedness  of 
the  said  executor  John  C.  Green  to  the  estate 
of  his  testator,  A.  W.  Griffin,  of  a  large 
amoimt 

The  sole  question  is  the  defense  of  laches. 
The  circuit  court  held  that,  under  the  proofs 
In  the  cause  and  all  the  drcnmstanoes  In  the 
case,  the  plea  or  defense  of  laches  could  not 
properly  be  set  up  and  allowed  to  defeat  the 
claim  of  the  appellee  In  this  case,  and,  by  the 
decree  appealed  from,  ordered  that  John  F. 
Rixey,  commissioner,  out  of  any  money  now 
in  his  hands,  or  hereafter  received  by  him 
from  the  sales  of  the  lands  reported  In  this 
cause,  pay  to  J.  M.  Griffin,  administrator  d. 
b.  n.  c.  t  a.  of  A.  W.  Griffin,  deceased,  or 
G.  D.  Gray,  his  attorney,  the  sum  of  $2,- 
016.67,  with  interest  on  $447.47,  the  principal, 
from  December  1,  1891,  according  to  the  re- 
port of  Commissioner  Turner,  confirmed  by 
the  said  decree  of  January  16,  1S92.  It  ap- 
pears conclusively,  by  the  record  In  this  case, 
that  John  C.  Green  settled  his  accounts  as 
personal  representative  of  A.  W.  Griffin,  de- 
ceased, showing  a  balance  due  from  him  as 
such  personal  representative  to  the  estate  of 
the  said  A.  W.  Griffin,  deceased,  of  $1,823.38, 
in  1869.  John  G.  Green  died  In  1860,  and 
J.  W.  Green  qualified  as  administrator  d.  b. 
n.  c.  t  a.  of  the  said  estate  of  A.  W.  Grif- 
fin, In  October,  1860.  In  1875,  In  the  gen- 
oral  creditors'  suit  of  Hamilton  against  John 
C.  Green's  estate,  and  also  on  account  of  the 
administration  of  J.  W.  Green  on  the  estate 
of  John  O.  Qre&a,  deceased,  various  reports 
were  made  and  recommitted.  In  1886  the  ad- 
ministrator of  A.  W.  Griffin  came  into  this 
pending  suit,  and  proved  his  debt  by  the  rec- 
ord due  by  J.  C.  Green,  a  former  administra- 
tor of  A.  W.  Griffin,  to  the  estate  of  A,  W. 
Griffin. 

The  claim  was  reported  by  GommisslonCT 
Stallard,  in  1886,  and  reofi^med  and  report- 
ed again  and  again,  with  oQ  the  light  that 
could  be  brought  to  bear  upon  Its  investiga- 
tion, the  last  time  in  1890;  and  these  reports 
were  again  reaffirmed  by  Commissioner  Tur- 
ner in  1891,  which  last  said  report  was  con- 
firmed by  tbe  decree  of  the  circuit  court  ap- 
pealed from. 

The  said  master  commissioners  to  whom 
the  investigation  was  referred,  over  and  over 
again,  approved,  allowed,  and  reported  the 
claim  of  the  appellee  as  a  just  record  debt 
against  the  estate  of  J.  C.  Green,  and  that 
there  was  nothing  to  justify  tbe  exclusion  of 
the  said  claim  from  payment  out  of  the  as- 
sets of  the  said  estate  under  the  control  of 
the  court;  and  in  this  opinion  the  court  con- 
curred. We  concur  with  tbe  opinion  of  the 
circuit  court  that  the  defense  of  laches,  which 
is  the  (mly  defense  set  up  against  the  pay- 
ment i»t  this  admitted  reetxi  debt,  ought  not 
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and  sball  not  be  allowed  In  tbis  case.  Then 
is  no  error  in  the  decree  appealed  tronii  and 
the  same  is  affirmed. 

LACY,  J.,  absent 


(90  Va.  820) 

BARKER  r.  COMMONWBAI/rH.i 

(Supreme  Court  of  Appeala  of  Virginia.     Dec 
22,  1804.) 

PaOSBCUTlON  »OIB   SuDtJCTION  —  BTrDSNOB  —  IH- 
•TBU0TION8  —  I^BSOMFTION     OV     InNOOBHOB  — 

Chastitt  of  Pbosboutbix — SuMMOMOia  or  Jimr 
— Vbuirb  Facias. 

1.  On   a   prosecution   for   aednction    under 

ftromise  of  marriage,  under  Code  1887,  j  36T7, 
t  cannot  be  proved  by  general  reputation  that 
the  house  at  which  the  prosecutrix  resided  was 
of  ill  repute,  but  this  must  be  eatabUahed  hj 
proof  of  particular  facts. 

2.  A  question  asked  a  witness  on  a  prosecu- 
tion for  seduction  as  to  whether,  from  facts 
within  his  own  knowledge,  the  prosecutrix  resid- 
ed at  a  bawdy  house,  was  properly  excluded  as 
beine  too  general  and  calling  for  a  conclusion. 

3.  No  compromise  between  the  parties  bars 
a  criminal  prosecution  for  a  seduction  under 
promise  of  marriage. 

4.  On  a  prosecution  for  seduction,  it  was 
proper  to  charge  that  if  the  jury  believed  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  prosecutrix  was  an  unmarried  female,  of 
previous  chaste  character,  at  the  time  of  her  al- 
leged seduction,  and  she  was  seduced  by  the 
prisoner  nnder  promise  of  marriage,  they  should 
find  him  guilty. 

5.  An  instruction  that  the  prisoner  comes 
to  trial  presumed  to  be  innocent,  and  this  pre- 
sumption extends  to  the  end  of  the  trial,  and  the 
Jury  should  endeavor  to  reconcile  all  the  evi- 
dence with  this  presumption,  was  properly  re- 
fused as  misleading. 

6.  The  following  instruction  was  correct: 
Although  the  Jury  may  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  pris- 
oner bad  illicit  connection  with  the  prosecutrix 
nnder  promise  of  marriage,  and  may  have 
thought  at  the  time  that  she  was  a  female  of 
previous  chaste  character,  yet  they  must  find 
him  not  guilty  if  they  believe  she  was  unchaste 
at  the  time  of  said  seduction. 

7.  On  a  prosecution  for  seduction,  the  fe- 
male is  presumed  to  be  chaste,  and  it  lies  on  the 
prisoner  to  prove  the  contrary. 

8.  On  a  prosecution  for  seduction,  where 
the  record  fails  to  show  that  the  jury  were 
brought  in  under  a  writ  of  venire  facias,  a  judg- 
ment of  conviction  will  be  reversed. 

Error  to  Henry  connty  court 
One  Barker  was  convicted  of  aednction,  and 
brings  error.    Reversed. 

8.  A.  Anderaim  and  W.  H.  Orarely,  for 
plalntur  in  error.  Atty.  Oen.  B.  Taylor  Scott, 
for  the  Commonwealth. 

tiEWIS,  P.  The  prisoner  waa  Indicted  and 
committed,  nnder  section  8677  of  the  Code, 
for  the  seduction,  under  promise  of  marriage, 
of  the  prosecutrix,  an  unmarried  female  of 
preTlona  chaste  character.  Numerous  ezcq;>- 
tions  were  taken  to  rulings  of  the  court  dur- 
ing the  progress  of  the  trial,  which,  so  far 
•a  It  is  necessary  to  notice  them,  will  be  oon- 

1  Reported  by  F.  &  Klrkpatrick,  Esq.,  of  the 
"hourg  bar. 


sldered  In  the  order  in  which  they  are  pre- 
sented. 

1.  The  first  relates  to  the  exclnslon  of  eri- 
dence  ofTered  by  the  defendant  to  show  the 
character  of  the  house— whether  as  a  house  of 
111  or  good  repute— at  which  the  prosecutrix 
resided  prior  to  her  alleged  seduction.  It  is 
contended  that  the  evidence  ought  to  have 
been  received  as  relevant  to  the  question  of 
the  previous  chaste  character  of  the  prosecu- 
trix, which  was  directly  in  Issue.  But  we 
are  of  opinion  that  the  (diaracter  of  the  bouse 
could  not  be  shown  by  general  reputation,  but 
only  by  proof  of  particular  tacts.  Kenyon  v. 
People,  26  N.  Y.  203. 

2.  At  a  subsequent  stage  of  the  trial,  a  wit- 
ness for  the  defendant  was  asked  to  state  to 
the  jury,  from  facts  within  his  own  knowl- 
edge, whether  the  house  was  a  "bawdy  house 
or  a  house  of  respectability";  whereupon  the 
attorney  for  the  commonwealth  objected,  and 
the  court  sustained  the  objection,  but  said  the 
witness  might  be  asked  to  state  whether  any 
one  visited  the  prosecutrix  at  her  mother's 
house,  or  anywhere  else,  for  the  purpose  of 
prostitution  or  lewdness.  Counsel  for  the 
prisoner  declined  to  ask  the  latter  question, 
and  excepted  to  the  ruling  of  the  court  We 
are  of  opinion  that  the  exertion  is  not  well 
taken.  The  first  question  was  altogether  too 
general.  The  witness  onght  to  have  been  ask- 
ed to  state  facts,  and  not  his  conclusions. 

8.  The  subject  of  the  next  assignment  of  er- 
ror is  the  action  of  the  court  In  instructing  the 
jury  that  no  compromise  between  the  prose- 
cutrix and  the  prisoner,  or  any  one  else,  could 
bar  a  prosecution  by  the  commonwealth  for 
the  crime  charged  In  the  Indictment  There 
was  no  error  in  this  instruction.  State  v. 
Deltrlck,  61  Iowa,  467,  1  N.  W.  732. 

4.  The  court  also  Instructed  the  jury  that  if 
they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  prosecutrix  was  an 
unmarried  female,  of  previous  chaste  charac- 
ter, at  the  time  of  her  alleged  seduction,  and 
that  she  was  seduced  by  the  prisoner  by  hav- 
ing Illicit  connection  with  her  nnder  promise 
of  marriage,  they  shonld  find  him  gnllty. 
This  Instruction  Is  substantially  in  the  lan- 
guage of  the  statute,  and  propounds  the  law 
correctly.  Illicit  connection  accomplished  by 
means  of  a  promise  to  marry,  in  a  case  like 
the  present  constitutes  the  offense  charged  in 
the  indictment  and  made  punishable  by  the 
statute.  Kenyon  v.  People,  26  N.  T.  203: 
Botyce  T.  People,  56  N.  Y.  644;  State  v.  Heatb- 
erton,  60  Iowa,  176,  14  N.  W.  230. 

6.  Among  the  instructions  offered  by  the 
prisoner  was  the  following,  viz.:  "The  court 
Instructs  the  jury  that  the  prisoner  comes  to 
trial  presumed  to  be  innocent  and  this  pre- 
sumption extends  to  the  end  of  the  trial;  and 
the  jury  should  endeavor  to  reconcile  all  the 
evidence  with  this  presumption."  In  lien  of 
this,  the  court  Instructed  the  jury  that  "the 
prisoner  comes  to  trial  presumed  to  be  Inoo 
cent  and  this  presumption  continues  until  It 
is  rebutted  by  the  commonwealth  beyond  a 
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reasonable  doubt;  and  the  jury  cannot  con- 
vict unless  they  can  reconcile  from  the  evi- 
dence the  guilt  of  the  prisoner  with  all  the 
necessary  allegations  of  the  Indictment" 
There  was  no  error  In  this  mllng.  The  In- 
struction offered  by  the  prisoner  was  calcu- 
lated to  mislead  the  jury.  It  was  the  duty  of 
the  Jury  to  weigh  the  evidence  carefully,  and 
to  pass  upon  It  dispassionately,  and  to  give 
tbc  prisoner  the  benefit  of  any  reasonable 
donbt;  but  It  was  no  more  their  duty  to  en- 
deavor to  acquit  him  than  to  convict  him. 

6.  Nor  was  there  Judicial  error  In  glvhig.  In 
lien  of  another  Instruction  offered  by  the  pris- 
oner,  the  following   Instruction,   viz.:    "Al- 
though the  Jury  may  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner  had  illicit  connection  with  the  prose- 
cutrix under  promise  of  marriage,  and  may 
have  thought  at  the  time  that  she  was  a  fe- 
male of  previous  chaste  character,  yet  they 
must  find  him  not  guilty  if  they  believe  she 
was  unchaste  at  the  time  of  said  seduction." 
It  was  argued  at  the  bar  in  this  connection 
thct  it  devolved  upon  the  commonwealth  to 
prove  affirmatively,  in  order  to  convict  the 
prisoner,  that  the  prosecutrix  was  of  previous 
chaste  character,  and  that  the  Jury  ought  to 
have  been  so  Instructed.     But  such  is  not  the 
law.     On  the  contrary,  chastity  Is  presumed, 
and  the  burden  was  on  the  prisoner  to  im- 
peach it.    People  T.  Olark,  33  Mich.  112;  Polk 
r.  State,  40  Ark.  482;    State  v.  McClintic,  73 
Iowa,  663,  36  N.  W.  696;   Wilson  v.  State,  73 
Ala.  527.     In  People  v.  Brewer,  27  Mich.  134, 
Judge  Co<riey,  speaking  for  tiie  ooart,  said: 
"The  last  error  we  shall  notice  is  that  the 
court  erred  In  Instructing  the  jury  that  the 
law  presumes  a  woman  to  be  chaste  until  the 
contrary  Is  shown.     We  believe  this  instruc- 
tion to  be  correct     The  presumption  of  law 
should  be  In  accordance  with  the  general  fact; 
and  whenever  it  shall  be  true  of  any  country 
.that,  the  women,  as  a  general  fact,  are  not 
chaste,  the  foundation  of  civil  society  will  be 
wholly  bndcen  np.     Fortunately,  In  our  coun- 
try an  unchaste '  female  is  comparatively  a 
rare  exception  to  the  general  rule;   and  who- 
ever relies  upon  the  existence  of  the  excep- 
tion In  a  particular  case  should  be  required  to 
prove   it"    The   statute,    however,    provides 
(section  3670)  that  no  convictions  shall  be  had 
upon  the  testimony  of  the  female  seduced,  un- 
supported by  other  evidence;   and  It  was  ear- 
nestly contended  at  the  bar  that  the  conviction 
In  the  present  case  Is  not  warranted  by  the 
evidence.     The  statutes  of  the  several  states 
generally  require  that  the  evidence  of  the 
woman  be  corroborated  before  a  conviction 
can  be  had;  but  the  statutes  and  decisions 
differ  as  to  the  extent  of  the  corroboration 
necessary.    In  some  jurisdictions  every  mate- 
rial fact  must  be  corroborated,  while  in  oth- 
ers it  Is  sufficient  If  the  corroboration  extends 
to  the  promise  of  marriage  and  to  the  Inter- 
conrse,  or  to  the  promise  alone.    In   New 
York,  whose  statute  Is  similar  to  ours,  the  es- 
tablished role  is  that  the  corroboration  need 


extend  only  to  the  promise  and  the  inter- 
course,  and  that  the  supporting  evidence  need 
be  such  only  as  the  character  of  these  matters 
admits  of  being  furnished.  21  Am.  &  Eng. 
Enc.  Law,  p.  1051,  tit  "Seduction";  Kenyon 
V.  People,  26  N.  Y.  203;  Armstrong  v.  Peo- 
ple, 70  N.  Y.  38.  In  Hansenfluck's  Case,  85 
Va.  702,  8  S.  E.  683,  It  was  said  that,  to  con- 
vict the  accused,  the  woman  must  be  corrobo- 
rated, but  to  what  extent  was  not  decided,  be- 
cause In  that  case  there  was.  In  fact  corrob- 
orating evidence  on  every  point  And  it  is 
unnecessary  to  decide  the  question  or  to  re- 
view the  evidence  In  the  present  case,  be- 
cause, as  was  pointed  out  at  the  bar,  It  Is  not 
shown  by  the  record  that  the  jury  that  tried 
the  case  were  legally  summoned, — that  is  to 
say,  that  they  were  brought  in  under  a  writ 
of  venire  facias,— for  which  essential  defect  in 
the  record  the  judgment  must  be  reversed, 
and  the  case  sent  back  for  a  new  trial;  the 
case  in  this  particular  being  ruled  by  what 
was  decided  in  the  recent  case  of  Myers  v. 
Com.  (Ya.)  20  S.  B.  162.    Judgment  reversed. 

LACY  and  FAUNTLBROY,  JJ.,  absent 


(90  Va.  843) 

LEWIS  T.  COMMONWOAI/TH.* 

(Supreme  Court  of  Appeals  of  Yirglnia.     Dec 

22,  1894.) 

Sals  or  Liquob— RBQcisBimiT  or  Lioairsa. 

1.  Instmctlons  not  applicable  to  the  evi- 
dence should  not  be  given. 

2.  Code  1887,  J  534,  requiring  a  license  for 
the  sale  of  liquor,  la  not  restricted  to  persons 
who  are  engaged  in  the  bosineaa  of  sellW  liq- 
uor, as  a  single  sale  violates  the  law. 

Brror  to  circuit  court  Accomac  county. 

One  Lewis  was  convicted  of  s^ing  Ilqnor 
without  a  license,  and  from  a  judgment  en- 
tered on  the  verdict  he  brings  error.  Af- 
firmed. 

Qulnby  &  Qninby  and  Blackstone  ft  Bnr- 
dlck,  for  plaintiff  in  error.  R.  Taylor  Scott 
Atty.  Gen.,  for  the  Oomihonwealth. 

HINTOK,  J.  The  court  Is  of  opinion  that 
there  is  no  error  in  the  judgment  of  tie  Cir- 
cuit court  rendered  In  this  case.  The  de- 
fendant was  tried  upon  an  Indictment  con- 
taining ten  counts,  charging  him  with  un- 
lawfully selling  wine,  ardent  spirits,  malt 
liquors,  and  a  mixture  thereof,  to  be  drunk 
at  the  place  where  sold,  without  first  having 
obtained  a  license  therefor,  according  to  law; 
and  each  of  these  counts,  except  the  fifth  and 
sixth,  which  are  not  involved  In  this  appeal, 
charges  a  sale  to  different  jpersons,  and  con- 
stitutes a  separate  and  distinct  offense.  The 
counts  are  couched  in  the  usual  formal  lan- 
guage adopted  in  such  cases,  and  informed 
the  defendant  fully  of  the  specific  charges 
he  was  called  upon  to  answer,  and  the  de- 
murrers   thereto    were    properly  overmled. 

1  Reported  by  F.  B.  Earkpatrick,  Bsq.,  of  the 
Lrnchbure  bar.  ' 
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The  erldence  which  Is  certified  clearly  estah- 
llshes  the  charge  Bet  out  in  the  third  count 
of  the  indictment;  but  It  is  argued  that  the 
circuit  court  erred  In  sustaining  the  count; 
co^rt  in  its  refusal  to  grant  two  instructions 
asked  by  the  defendant  This,  however,  is 
not  sa  There  is  no  evidence  In  the  record 
to  which  either  of  the  instructions  is  ap- 
plicable, and  they  should  not  have  been 
given. 

The  law  requiring  a  license  for  the  sale  of 
Uqnor  is  not  restricted  to  persons  who  are 
engaged  in  carrying  on  the  business  of  sell- 
ing llqaor,  for  a  single  sale  violates  the  law, 
and  renders  the  party  liable  to  punishment. 
Nor  is  there  anything  in  Piedmont  Club  v. 
Com.,  87  Va.  540,  12  S.  B.  963,  which  coun- 
tenances a  different  view.  The  Judgment  of 
the  circuit  court  of  Accomac  is  affirmed. 

I<ACY  and  FAUNTLBR07,  JJ.,  absent 


BURCH  T.  COMMONWBALTH.i 
(Supreme  Coart  of  Appeals  of  Virginia.     Dec. 
22,  1894.) 
Ckimikai,  Fsosscutioh— Deobbi  of  Proov. 
A  conviction  of  felony  shonld  be  set  aside 
whan  the  evidence  makes  a  case  only  of  sus- 
picion or  probability  of  guilt 

Eirror  to  Louisa  county  court 
Edward  Burch  was  convicted  of  a  felony, 
and  brings  enor.    Reversed. 

Pettit  &  Leake,  B.  A.  Henson,  and  W.  B. 
Bibb,  for  plaintiff  in  error.  R.  Taylor  Scott, 
Atty.  Gen.,  for  the  Commonwealth. 

rAUNTLEROY,  J.  Tbis  to  a  writ  of  tr- 
Tor  to  ft  Judgment  of  the  county  oonrt  of 
Loulaa  county,  rendered  at  the  July  to-m, 
1883,  of  the  said  court  by  which  the  plaintiff 
In  error,  Edward  Burch,  was  tried  and  con- 
victed of  a  felony,  and  was  sentenced  to  con- 
finement in  the  penitentiary  for  the  term  of 
three  years.  The  only  bill  of  exceptions  is 
to  the  refusal  of  the  trial  court  to  set  aside 
the  verdict  and  grant  the  prisoner  a  new 
trial,  <»i  the  ground  that  the  verdict  la  con- 
trary to  the  law  and  the  evidence.  The  evi- 
dence Is  certified,  and  not  the  facts,  and 
therefore  the  review  of  the  evidence  by  this 
court  to  i^stricted  to  the  evidence  of  the  com- 
monwealth. A  careful  consideration  of  the 
evidence  which  waa  adduced  on  the  trial  by 
and  for  the  commonwealth  (excluding  the 
evidence  which  was  ottered  by  the  prisoner) 
shows  that  it  to  not  sufficient  to  warrant  the 
verdict  of  the  Jury  and  the  Judgment  of  the 
court  At  most  It  makes  a  case  of  suspicion 
or  probability  of  guilt  against  the  prisoner, 
but  it  falls  far  short  of  that  satisfactory 
measure  of  proof  ot  guilt  which  the  law  re- 
quires, to  exclude  the  reasonable  presump- 
tion of  the  innocence  of  the  accused,  which 

1  Reported  by  F.  &  Klrkpatrick,  Esq.,  of  the 
Lynchbnrg  bar. 


can  only  be  overcome  by  clear  and  suffldent 
testimony.  In  tbis  record  there  to  no  dlreet 
proof  to  establish  the  guilt  of  the  prisoner. 
It  is  not  only  aItogeth«  circumstantial,  but 
it  is  vague  and  violently  conjectural,  withal 
This  disposes  of  the  case,  and  renders  It  un- 
necessary to  discuss  other  points  presented 
and  pressed  in  argument 

We  are  of  opinion  that  the  evidence  ad- 
duced by  the  commonwealth  upon  the  trial 
to  wholly  Insufficient  to  warrant  the  verdict, 
and  that  the  county  court  of  Louisa  county 
erred  in  refusing  to  set  aside  the  verdict  and 
to  grant  the  prisoner  a  new  triaL  The  ver- 
dict of  the  Jury  to  set  aside,  the  Judgment 
rendered  thereon  is  reversed  and  annulled, 
and  the  case  will  be  remanded  to  the  county 
court  of  Loutoa  county  for  a  new  trial  Re- 
versed. 


CAREY  et  at.  v.  COFFEB-STEHMINO 

HACH.  OD.  et  al. 

(Supreme  Court  of  Appeato  of  Virginia.     Dee. 

22,1804.) 

Suit  asairst  Coki>oration  —  Stookboldbiw  am 

Piummm — SnrriciEiicT  or  BtLu— Muutifa- 

BiousvEsa — Eqditt  Jdkibdiction— Fhavd. 

1.  A  bill  against  a  corporation  and  its  di- 
rectors alleged  fraud  in  obtaining  the  stock  snt>- 
scriptions  of  the  plaintiffs  and  failure  to  com- 
ply   with    the    corporate    cliarter,    stated    that 

filaintiSs'  stock  bad  been  issued  to  them  and  f ol- 
y  paid  for,  and  asked  a  return  of  money  so 
paid.  BM,  that  the  bill  was  not  demurrable 
on  the  ground  that  plaintiffs  sued  as  stockhold- 
ers and  not  aa  stociuioiders  at  the  same  time. 

2.  A  bill  by  a  number  of  stockholders 
against  a  corporation,  alleging  fraud  in  obtain- 
ing subscriptions,  etc.,  is  not  multifarious  be- 
cause each  complainant  sets  forth  a  different 
claim. 

3.  Equity  has  jurisdiction  where  the  relief 
asked  for  involves  accounts,  commissioners, 
questions  of  fraud,  and  cancellation  of  subscrip- 
tion to  stock  of  a  corporation. 

Appeal  from  circuit  court,  Bedford  eonntyi 
Dupuy,  Judge. 

Bill  by  John  B.  Carey  and  otttera  against 
the  Coffee-Stemming  Machine  Company  and 
others  to  cancel  subscriptions  to  the  capital 
stock  of  defendant  corporation  because  of 
fraud,  etc.  A  demurrer  to  the  bill  was  sus- 
tained, and  plaintiffs  appeal.    Reversed. 

Goggin  &  Rucker,  for  appellanta.  M.  P. 
Burlis,  for  appellees. 

FAUNTLEROY,  J.  The  petition  of  John 
B.  Carey,  H.  M.  Turner,  H.  T.  Patterson,  T. 
S.  Boiling,  Ida  F.  Boiling,  executrix  of  W.  H. 
Boiling,  deceased,  and  Minnie  C.  Nichols  rep- 
resents that  they  were  aggrieved  by  a  decree 
of  the  circuit  court  of  Bedford  county,  pro- 
nounced on  the  21st  day  of  June,  1S92,  in  a 
cause  pending  in  said  court  wherein  they  are 
complainants,  and  the  Coffee-Stemming  Ma- 
chine Company  and  others,  the  directors  of 
said  company,  are  defendants.  The  bill  of 
complainants  sets  forth  the  Incoriwratlon  of 
the  defendant  company;  the  purposes  of  its 
creation;  the  subscription  to  the  stock  of  the 
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said  company  by  the  petitioners,  and  tbe 
payment  of  their  said  subscription  money; 
Uie  misrepresentations  by  the  said  company. 
Its  ofiQcers  and  agents,  aa  to  the  capacity, 
efficiency,  and  success  of  tbe  machine  pro- 
posed to  be  manufactured;  tbe  failure  of  said 
company  to  fulfill  Its  charter  conditions  In 
respect  to  the  minimum  capital  prescribed  by 
their  said  charter;  and  tbe  misapplication  of 
the  funds  arising  from  said  subscriptions  to 
other  purposes  than  those  contemplated  and 
authorized  by  the  said  charter,— all  of  which 
said  acts  and  delinquencies  the  bill  charges 
as  Tlolatlve  of  and  in  fraud  of  the  rights  of 
complainants,  and  as  breaches  of  trust,  con- 
fidence, and  good  faith.  The  bill  further 
charges  that  the  defendant  company  Is  In- 
solvent, and  prays  for  all  necessary  and 
proper  accounts,  and.  If  the  assets  of  tbe 
said  defendant  company  should  prove  In- 
sufficient to  reimburse  or  return  to  com- 
plainants each  the  sum  of  money,  with  in- 
terest thereon,  by  tbem  respectively  sub- 
scribed and  paid  In,  as  alleged,  then  and  In 
that  event  that  the  said  individual  directors 
defendants  be  decreed  to  pay  the  same,  or 
any  deficiency  shown  by  said  accounts  In 
the  assets  of  the  said  defendant  -company. 
The  said  defendants,  at  the  May  term  of  tbe 
said  circuit  court,  filed  their  Joint  demurrer 
and  answer  to  the  said  bill;  and  upon  the 
hearing  the  said  demurrer  was  sustained, 
and  tbe  bill  of  complainants  was  dismissed. 
Tbe  merits  of  tbe  case  are  not  Involved  In 
this  appeal.  All  investigation  or  proof  of 
the  case  made  and  charged  in  the  bill  was 
cut  off  by  tbe  demurrer,  which  admits  tbe 
truth  of  the  facts  charged,  but  avers  that, 
though  true,  they  are  not  such  as  entitle  tbe 
complainants  to  the  relief  they  ask  In  equity. 
The  bill  Ifi  demurred  to  generally.  No  ground 
for  demurrer  Is  specified;  but  the  circuit 
court  sustained  tbe  demurrer,  and  dismissed 
tbe  bill,  with  costs.  In  the  brief  of  appellees 
It  is  set  out  ttiat  grounds  of  demurrer  are 
misjoinder,  multifariousness,  and  want  of  Ju- 
risdiction in  equity. 

It  Is  argued  that  the  complainants  sued  as 
shareholders  and  as  nonshareholders.  Their 
bill  shows,  in  the  beginning,  that  they  are 
shareholders,  and  can  be  nothing  else.  They 
became  such  by  the  act  of  the  company  la 
accepting  their  money  for  their  respective 
subscriptions,  and  In  issuing  to  them  certifi- 
cates of  stocif  when  tbe  subscriptions  were 
fully  paid  up.  It  appears  by  tbe  record  that 
the  appellants  paid  up  their  respective  sub- 
scriptions in  full,  to  the  aggregate  amount  of 
75  shares,— $4,025,— for  which  they  received 
certificates  of  shares  of  capital  stock,  and  be- 
came stockholders  In  said  corporate  com- 
pany. Their  bill  sets  out  these  facts,  show- 
ing that  they  are  stockholders,  and  they  sue 
in  that  cbaractor;  the  only  character  they 
conid  assume,  under  tbe  facts  set  forth  In 
their  bill  and  admitted  by  the  demurrer. 
Tlie  relief  they  ask  for  Is  what  sharelioldeis 


only  can  ask  for,  and  what  they  are  entitied 
to  have  upon  proof  of  the  charges.  Their 
statement  of  facts  shows  conclusively  that 
they  are  shareholders,  and  as  such  seek  re- 
dress for  wrongs.  This  ground  for  demurrer 
was  wrongfully  sustained. 

Multifariousness  is  charged  because  de- 
murrants claim  that  each  complainant  seta 
forth  a  claim  independent  of  the  others. 
This  ground  of  demurrer  is  untenable.  In 
every  corporate  company  the  shareholders' 
claims  are  distinct  in  the  individual,  but 
common  in  tbe  remedy,  and  In  the  party 
from  whom  redress  is  sought  In  the  bill 
there  is  a  community,  a  unity  running 
through  all  tbe  interests  and  putting  them 
on  one  string.  The  Interest  of  each  is  that 
of  all.  They  have  a  common  wrong,  by  a 
common  wrongdoer,  and  a  common  remedy. 
Their  claims  are  not  diverse,  resting  on  dif- 
ferent grounds,  nor  to  be  righted  by  diverse 
remedies.  If  tbe  facts  stated  In  the  bill  are 
multifarious,  and  Justify  the  diismlssal  of  the 
bill,  then  there  can  be  no  relief  in  equity  by 
two  or  more  stockholders  against  directors 
for  misconduct,  nor  against  tbe  company, 
even  though  they  be  subscribers  to  the  com- 
mon stock  of  tbe  same  company,  and  hold 
their  evidence  of  ownership  from  a  common 
seal,  and  though  their  subscription  moneys 
have  passed  into  a  common  treasury,  and 
constitute  one  fund;  and  they  have  a  com- 
mon interest  in  the  questions  to  be  determined 
in  the  suit,  constituting  them  members  of 
one  class,  having  a  common  Interest  cen- 
tering in  the  point  at  issue.  See  Lord 
Cottenham  in  Campbell  t.  Mackay,  1  Mylne 
&  C.  603;  Blanton  v.  FertiUzing  Co.,  T7  Va. 
335;  Alexander  t.  Alexander,  85  Va.  353,  7 
S.  B.  335;  Lock  Co.  v.  Hockaday  (Ya.)  16 
S.  B.  877;  1  Pom.  {  269;  Judge  Staples  in 
Segar  v.  Panlsh,  20  Grat  672;  Almond  t. 
Wilson,  75  Va.  613. 

Want  of  Jurisdiction  In  equity  is  argued  to 
sustain  the  demurrer  and  the  dismissal  of  the 
bilL  Common  law  does  .not  afford  a  plain, 
complete,  and  adequate  remedy  in  this  case 
presented  by  the  bill,  nor  Is  such  a  cause 
and  issue  to  be  tried  by  a  Jury.  It  involves 
accounts,  commissioners'  reports,  and  ques- 
tions of  law  and  equity.  Fraud  is  charged; 
and  the  bill  presents  such  a  case  as  is  spe- 
cially and  peculiarly  within  the  Jurisdiction 
of  a  court  of  equity.  Much  law  and  numer- 
ous authorities  are  cited;  but  tbe  face  of  the 
pleadings  shows  that  tbe  demurrer  should 
have  been  overruled,  and  the  cause  proceeded 
In  to  a  decision  on  its  merits. 

The  circuit  court  of  Bedford  county  erred 
in  sustaining  the  demurrer,  and  in  dismissing 
the  bill,  with  costs;  and  the  decree  appealed 
from  is  erroneous,  and  the  same  is  reversed 
and  annulled;  and  the  case  will  be  remand- 
ed for  trial  on  tbe  merits  of  tbe  case  made 
in  complainants'  bill. 

LACT,  3n  absent 
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RONALD  et  al.  t.  BANK  OF  PRINOBTON.i 
(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
22,  1884.) 
EquiTT  PLB^DQia— Akswiib — Pbaotiob  ox  Ap- 
peal. 

1.  A  denial  in  an  answer  of  all  knowledge 
concerning  facts  alleged  in  the  bill  is  sufficient 
to  pnt  those  facts  in  isane. 

2.  A  submission  of  a  case  for  hearing  cures 
aU  defects  at  rules. 

8.  A  point  not  raised  in  the  court  below 
will  not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Montgomery 
county. 

Bill  by  Charles  A.  Ronald  and  others 
against  the  Bank  of  Princeton  to  enjoin  a 
sale  under  a  deed  of  trust  Decree  for  de- 
fendant, and  complalnantB  appeal.  Af- 
firmed. 

Hansbrough  &  Hansbrough,  for  appellaiits. 
Pblegar  &  Johnson,  for  appeUee. 

LEWIS,  P.  This  was  a  suit  for  an  Injunc- 
tion to  prohibit  the  sale  of  certain  real  estate 
under  a  deed  of  trust  which  was  given  to 
secure  to  the  Bank  of  Princeton  a  note  for 
$950,  made  by  Charles  A.  Ronald,  payable 
to  the  order  of  SalUe  A.  Ronald,  and  In- 
dorsed by  her.  The  bill  states  that  Charles 
A.  Ronald  was  Indebted  to  one  Spindle,  and 
that  the  note  was  placed  in  hie  hands  for  the 
sole  purpose  of  being  discounted  by  the  bank, 
and  the  proceeds  applied  to  the  satisfaction 
of  the  Sptndle  debt,  and  that  the  sum  of 
$147  was  thereupon  paid  by  Spindle  to  the 
complainants  Ronald  and  wife,  the  debt  be- 
ing that  much  less  than  the  amount  of  the 
note.  The  bill  then  states  that  the  complain- 
ants supposed  the  note  had  been  discounted, 
but  that  Spindle,  instead  of  having  it  dis- 
counted, had,  without  the  knowledge  or  con- 
sent of  the  complainants,  deposited  it  with 
the  bank  as  collateral,  and  that  the  trustee 
In  the  deed  of  trust  had  advertised  the  trust 
property  (which  Is  the  separate  estate  of  the 
female  complainant)  for  sale.  An  injunction 
according  to  the  prayer  of  the  bin  was 
awarded,  which  was  afterwards  dissolved 
by  the  decree  complained  of. 

The  appellants  contend  that  ttie  case  Is 
ruled  by  Solenberger  v.  Gilbert,  86  Va.  778, 
11  S.  E>.  789.  where  It  was  held  that  a  note 
deUvered  for  one  purpose  could  not  be  valid- 
ly nsed,  without  the  consent  of  the  parties, 
for  another  and  different  purpose;  and  sudi  a 
case  is  alleged  in  the  bill  in  the  present  case, 
bnt  the  case,  as  thus  stated,  is  not  estab- 
lished by  proof.  The  record  shows  that  the 
note  was  nsed  by  Spindle  as  collateral,  but 
the  averment  that  it  was  originally  delivered 
for  the  sole  pnrpose  of  being  discounted  Is 
not  proved.  The  note  Itself  does  not  show  It, 
and  the  deed  of  trust,  though  given  "to  se- 
cure the  bank,"  does  not  show  It,  for  non 
constat  it  was  not  given  to  strengthen  the 
collateral.  ^^ 

t  Reported  by  F.  a  Kirkpatrick,  Esq.,  of  the 
I^nchburg  bar. 


It  Is  assigned  as  error  that  the  circuit  court 
erred  In  overruling  the  plaintiffs'  exceptions 
to  the  answer  of  the  bank,  on  the  gronnd, 
among  others,  that  no  notice  is  taken  in  the 
answer  of  the  allegation  in  the  bill  that  "tbe 
trust  deed  was  executed  to  secure  the  note 
only  In  the  event  that  it  should  be  discount- 
ed by  the  bank."  But  the  answer  distinctly 
avers  that  "the  respondent  knows  nothing 
of  the  matters  alleged  In  the  bill  as  occurring 
or  existing  between  the  complainants  and 
Spindle,  and  does  not  admit  any  of  the  equi- 
ties alleged  in  the  bill,"  which  is  a  sufficient 
answer  to  the  appellants'  objection  on  this 
point. 

It  is  also  inaisted  that  tbe  proceedings 
at  rules  were  Irregular,  but  the  record  states 
that  "the  cause  was  regularly  matured  at 
rules,  and  set  for  hearing";  and,  further, 
that  it  was  submitted  for  hearing  by  consent, 
which  cured  aU  previous  IrregularltleB,  if  any 
there  were.  The  note  contains  a  collateral 
promise  to  pay  In  addition  to  tbe  amount  ot 
the  note,  in  the  event  of  a  suit  thereon,  5 
per  cent  collection  fees,  and  $50  attco^ey's 
fee.  In  addition  to  the  attorney's  fee  taxed 
or  allowed  by  law;  and  It  is  contended  In 
the  appellants'  brief  that  this  provision 
brings  the  case  within  the  ruling  in  Rixey  v. 
Pearre,  89  Va.  113,  15  S.  B.  498,  where  a 
similar  stipulation  In  a  note  was  held  to  be  a 
penalty,  and,  as  such,  not  enforceable.  But 
no  such  point  was  made  in  the  court  below, 
and  it  is  now  too  late  to  raise  it 

It  is  also  contended  that  such  a  provision 
destroys  the  negotiability  of  the  note,  but 
If  this  were  conceded,  the  concession  would 
not  help  the  appellants'  case;  since,  as  al- 
ready stated,  the  allegation  in  the  bill  that 
the  note  wai^  made  and  delivered  for  the 
sole  purpose  of  being  discounted  Is  not  es- 
tablished by  proof,  and  tbe  onus  was  on 
the  appellants  to  prove  It 

The  resnlt  of  these  views  Is  tbaX  the  decree 
must  be  affirmed. 

LAOT  and  FAUNTLEROT.  JJ.,  absent 


(90  Va.  8«) 
SLATER  V.  SLATEB.t 
(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

22,  1894.) 
OnsTOST  01  Cbildrex — RBspKorrva  Riears  or 

P&BENTS. 

1.  In  contention  among  relatives  for  the 
custody  of  infants,  the  future  welfare  and  in- 
terests of  the  child  are  the  paramount  considera- 
tion, even  as  against  the  claim  of  either  or  both 
of  its  parents,  and  notwithstanding  a  statute 
recognizing  the  snperior  rights  of  the  father 

2.  A  man  and  bis  wife,  not  living  together 
happily,  became  inrolved  in  a  dispute  over  their 
chfidren.  The  evidence  showed  that  she  was  a 
most  affectionate  mother,  but  dependent  on  her 
parents  for  support,  and  that  he,  tboa^  not  a 
very  affectionate  person,  was  a  sober  and  suc- 
cessful business  man,  providing  for  the  spiritual 
and  personal  wants  of  his  family,  bnt  given  to 

1  Reported  by  F.  &  Eirkpattid;,  Esq.,  of  tbe 
LynchSurg  bar. 
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ontbants  «f  temper  when  thwarted  by  his  wife. 
Edd  that,  as  the  future  welfare  of  the  children 
would  be  better  consulted  by  giving  them  to 
the  father,  they  should  be  awarded  to  bim. 

Error  to  drcnlt  court,  York  county. 

Habeas  corpus  proceeding  by  Charles  H. 
Slater  to  obtain  the  custody  of  his  Infant 
children,  as  against  their  mother,  Anne  B. 
B.  Slater.  The  children  were  directed  to  be 
delivered  to  their  father,  and  their  mother 
brings  error.    Affirmed. 

J.  P.  Hubbard,  for  plaintiff  in  error.  0.  A. 
Branch  and  B.  B.  Slater,  for  defendant  in 
error. 

HINTON,  J.  The  record  of  this  case  shows 
that  on  the  2Tth  day  of  August,  1890, 
Charles  H.  Slater  obtained  from  the  Honora- 
ble W.  G.  W.  Farthing,  judge  of  the  county 
court  of  York  county,  a  writ  of  habeas  corpus 
ad  subjiciendum,  commanding  the  respond- 
ent, his  wife,  Anne  E.  B.  Slater,  to  appear 
before  the  said  Judge,  at  Williamsburg,  on 
the  3d  of  September,  and  bring  with  her  the 
bodies  of  their  three  infant  chUdren,  Grace 
B.,  Charles  H.,  and  W.  B.  Slater,  together 
with  the  cause  of  their  detention,  etc.  The 
said  judge,  having  fully  heard  the  matter, 
on  the  26th  of  September,  1890,  entered  a 
judgment  directing  that  the  said  children  be 
remanded  to  the  custody  of  the  said  Anne 
E.  B.  Slater,  and  that  the  writ  be  dismissed 
at  the  coat  of  th«  relator.  The  case  was 
beard  in  racation,  and  during  the  trial  sev- 
eral bills  of  exception  were  taken  by  the  re- 
lator, none  of  which  need  be  referred  to,  ob, 
in  our  opinion,  the  case  turns  not  on  an  in- 
quiry as  to  what  are  the  facts,  but  what  is 
the  conclusion  to  be  drawn  from  the  facts 
which  sufficiently  appear,  whether  the  cer- 
tificate of  facts  or  the  certificate  of  evidence, 
or  both,  be  looked  at  From  the  judgment) 
of  the  county  judge  an  appeal  was  taken  to 
the  circuit  court,  which  court  reversed  the 
judgment  of  Judge  Farthing,  and  directed  the 
children  to  be  delivered,  up  to  the  said  Charles 
H.  Slater;  and  from  this  last-mentioned 
Jadgmeut  tho  case  has  been  brought  here. 

It  clearly  appears  by  the  record  that  the 
parents  have  lived  iunhapplly  almost  from  the 
time  of  their  marriage,  and  that  this  condi- 
tion of  things  was  brought  about  by  the  re- 
fnsal  of  the  wife  to  cohabit  with  the  husband, 
and  a  suspicious  disposition  on  the  part  of 
the  husband.  While  such  have  been  the  re- 
lations of  the  parents.  It  aiso  appears  that 
Mrs.  Slater  has  been  a  most  affectionate  and 
devoted  mother,  and  that  Mr.  Slater  has  been 
a  sober  and  successful  business  man,  provid- 
ing for'the  wants  of  his  family,  but  given  to 
OTitbursts  of  temper  when  thwarted  by  his 
wife.  He  seems  to  have  broken  up  his  home, 
but  both  he  and  the  grandparents  of  the 
cMldren,  with  whom  they  are  residing,  are 
able  and  willing  to  provide  for  these  in- 
fants, who  at  the  time  of  the  institution  of 
this  proceeding  were  respectively,  six,  four, 
and  two  years  old.    Under  these  clrcnmstan- 


ces,  shonld  the  children  be  left  with  ttae 
mother,  or  restored  to  the  father,  whose 
treatment  of  his  wife  has  been  at  times  both 
tiarsh  and  injudicious? 

In  9  Am.  &  Eng.  Bnc.  Ijaw,  p.  24S,  it  is 
said:  "Rights  of  father  to  the  custody  of  his 
chUdren  are  not  so  absolute  in  this  country 
as  they  were  in  England.  Where  each  Is 
blameless,  the  father  Is  usually  entitled  to 
the  custody  of  his  children.  But  the  courts 
adopt  the  equitable  principle  that  this  right 
must  yield  to  considerations  affecting  the 
welfare  of  tha  children.  •  *  •  The  later 
and  better  doctrine,  now  generally  recog- 
nized, with  respect  to  contentions  among 
relatives  for  the  custody  of  infants,  Is  that 
the  future  welfare  and  interest  of  the  child 
Is  the  paramotmt  consideration,  even  as 
against  the  claim  of  either  or  both  of  its 
parents;  and  notwithstanding  a  statute  rec- 
ognizing generally  the  superior  rights  of  the 
father."  Now,  this  being,  in  brief,  the  lawi 
applicable  to  the  case,  the  only  question  Is 
whether  the  Interests  of  these  Infants  will 
best  be  subserved  by  committing  these  chil- 
dren to  the  care  and  custody  of  their  father, 
who  is  their  natural  guardian,  and  who.  If 
he  Is  not  shown  to  be  an  aztremely  affection- 
ate person,  is  shown  to  be  a  thoughtful  and 
provident  person,  solicitous  for  the  personal 
and  spiritual  welfare  of  his  family,  and  able 
to  provide  for  them,  or  by  leaving  them  in 
the  custody  of  *lielr  mother,  who  is  herself 
dependent  on  her  parents  for  her  support 
Upon  this  point  we  think  there  can  be  but 
one  answer,  and  that  in  favor  of  committing 
them  to  their  father.  In  the  opinion  of  this 
court  the  judgment  of  the  circuit  court  is 
right,  and  must  l>e  affirmed. 

LACY,  X,  absent 


JOLLIFFE  V.  CHESAPEAKE  ft  O.  RY.  C0.> 

(Supreme  Ooart  of  Appeals  of  Thrginia.     Dec. 
22,  1894.) 

SuBVAOB  Watsb— Action  i.oaimbt  Raiuioad 
Ck>ifPAirT. 
A  declaration  alleging  that  a  railway 
company,  by  choking  np  the  ditches  on  its  right 
of  way,  and  the  drains  and  ditches  leading 
therefrom,  caused  water  to  flow  on  plaintiff's 
land,  the  latter  being  on  the  plaintiff's  own 
land,  is  demurrable,  it  not  being  the  duty  of  the 
company  to  keep  nnobstructea  the  ditches  on 
property  not  owned  by  it. 

Error  to  circuit  court,  Botetourt  county. 

Action  by  one  JoUlffe  against  the  Chesa- 
peake &  Ohio  Hallway  Company.  Judgment 
for  defendant  and  plaintiff  brings  error.  Af- 
firmed. 

Edmund  Pendleton,  for  platnttff  In  error. 
W.  T.  Wickham,  W.  I.  Robertson,  and  R.  L. 
Parrish,  for  defendant  .in  error. 

LBWIS.  P.  This  was  an  action  of  tree- 
pass  on  the  case  to  recover  damages  for  in- 

1  Reported  by  F.  S.  Elrkpatrick,  Esq.,  of  the 
I^ncbbarK  bar. 
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ivry  to  the  plaintiff's  land  by  the  alleged 
wrongful  obstruction  by  the  defendant  com- 
panj  of  the  flow  of  surface  water.  The  dec- 
laration states,  in  substance,  that  the  plaintiff 
Is  seised  and  possessed  of  a  certain  described 
tract  of  farming  land,  through  which  the  coni< 
pany  has  constructed  and  Is  operating  a  rail- 
road, and  that,  by  the  negligence  of  the  com- 
I>any,  Its  trade,  roadbed,  and  ditches,  and  the 
ditches  and  drains  leading  from  the  same, 
have  been  allowed  to  become  obstructed  and 
choked  up  with  sand  and  rock,  so  as  to  cause 
the  water  naturally  flowing  from  the  plain- 
tUTs  land  to  accumulate  in  large  quantities, 
and  to  flow  back  thereon,  eta 

There  was  a  demurrer  to  the  declaration, 
wlilch  the  circuit  court  sustained,  and,  as  we 
ttiink,  correctly.  There  Is  great  conflict  in 
the  American  decisions  in  regard  to  the  ob- 
struction and  repulsion  of  surface  water, 
where  there  are  two  adjoining  estates,  one  of 
which  is  lower  than  the  other.  Some  of  the 
states  follow  in  this  respect  the  civil  law, 
which  creates  a  natural  easement  or  servi- 
tude on  the  lower  in  favor  of  the  superior 
estate,  while  many  others,  Including  Massa- 
chusetts and  New  York,  have  adopted  what 
is  generally  spoken  of  as  the  "common-law 
rule."  According  to  that  rule,  no  such  ease- 
ment or  servitude  exists,  and  the  owner  of 
the  lower  estate  may  obstruct  or  repel  the 
flow  of  surface  water  thereon  at  his  ideas- 
ure,  without  rendering  himself  liable  in  dam- 
ages therefor.  A  leading  case  in  support  of 
ttds  rule  is  Gannon  v.  Hargadon,  10  Allen, 
lOe,  where  Blgelow,  C.  X,  said:  "Where 
there  is  no  water  course  by  grant  x  prescrip- 
tion, and  no  stipulation  exists  between  coter- 
minous proprietors  of  land  concerning  the 
mode  In  which  their  respective  parcels  shall 
be  occupied  and  improved,  no  right  to  regulate 
or  control  the  surface  drainage  of  water  can 
be  asserted  by  the  owner  of  one  lot  over 
that  of  his  neighbor";  and  consequently  that 
the  obstruction  of  surface  water,  or  an  altera- 
tion in  the  flow  of  it,  affords  no  cause  of  ac- 
tion, in  behalf  of  a  ijerson  who  may  suffer 
loss  or  detriment  therefrom,  against  one  who 
does  no  act  Inconsistent  with  the  due  exer- 
cise of  dominion  over  bis  own  soil.  The 
weight  of  authority  seems  to  be  in  favor  of 
the  common-law  rule.  24  Am.  &  Eng.  Enc. 
Law,  898;  Abbott  v.  Railroad  Ck>.,  20  Am.  & 
Bng.  R.  Cas.  108,  115,  and  cases  cited.  The 
question  is  unsettled  in  England,  as  It  is  In 
Virginia,  and  It  is  unnecessary  to  decide  it  in 
the  present  case,  because  according  to  nei- 
ther rule,  nor  any  recognized  principle,  can 
the  declaration  be  sustained.  According  to 
the  averments  of  the  declaration,  the  injury 
complained  of  was  caused,  not  merely  by  the 
choking  up  of  the  ditches  on  the  company's 
right  of  way,  but  by  the  choking  up  of  the 
dltdies  and  drains  leading  therefrom;  thus. 
In  effect,  charging  that  It  was  the  duty  of  the 
company,  not  only  to  keep  its  own  ditches 
dear  and  unobstructed,  bnt  those  leading 
tbaratrom  as  well,  which  latter  are  on  the 


plaintlfTs  own  land.  There  Is  no  law  Ibs- 
posing  any  such  duty  on  a  railroad  company, 
and  the  Judgment  sustaining  the  demnirer 
must  therefore  be  affirmed. 

LACT  and  FAUNTLEROT,  33.,  absent. 


(M  Va.  8f9) 
ALEXANDER  v.  COMMONWEALTH.* 
(Supreme  Court  of  Appenla  of  Virginia.     Dec. 
22,  1884.) 

iNDicmBnT  roK  Lakcent — Dnpuorrr — KvnnxoB 
OF  Fblokt. 

1.  It  is  not  duplicity  to  charge  in  a  single 
connt  in  an  indictment  the  larceny  of  the  goods 
of  several  different  owners,  taken  at  the  same 
time,  thongh  the  value  and  owner  of  each  arti- 
cle mast  be  set  forth. 

2.  Where  an  indictment  alleges  the  larceny 
of  six  hogs,  of  a  value  exceeding  $50,  and  the 
evidence  shows  the  larceny  of  only  two,  of  be- 
low that  value,  a  conviction  for  a  felony  is  er- 
roneous. 

Error  to  Clarke  county  court 
One  Alexander  was  convicted  of  grand  lar- 
ceny, and  brings  error.    Reversed. 

Blackburn  Smith,  for  plaintiff  in  error.  R. 
Taylor  Scott,  Atty.  Gen.,  for  the  Common- 
wealth. 

LEWIS,  P.  Alexander,  the  plaintiff  In  et^ 
ror,  was  indicted  in  the  county  court  of 
Clarke  county  for  larceny.  The  Indictment 
contains  a  single  count,  and  charges  "that 
the  accused,  on  the  28th  day  of  October,  1893, 
in  the  said  county,  two  hogs  of  the  value  of 
$15.02  each,  and  two  hogs  of  the  value  of 
$10  each,  the  goods  and  chattels  of  J.  Frank 
Galiaway,  and  two  hogs  of  the  value  of  $15 
each,  the  goods  and  chattels  of  Aaron  Price, 
then  and  there  being,  feloniously  did  take, 
steal,  and  carry  away,"  etc.  A  motion  by  the 
prisoner  to  quash  the  indictment  was  over^ 
ruled,  and,  having  been  put  upon  his  trial,  he 
was  found  guilty,  and  sentenced,  in  accord- 
ance with  the  verdict,  to  five  years'  confine- 
ment in  the  penitentiary. 

There  are  two  assigaments  of  error,  tIb. 
(1)  That  the  trial  court  erred  in  overruling 
the  motion  to  quash  tiie  indlqtment;  and  (2) 
in  afterwards  overruling  the  motion  for  a 
new  trial. 

It  is  contended  in  support  of  the  first  as- 
signment that  the  indictment  is  bad  for  do- 
plidty,  in  that  it  charges  in  one  count  not 
only  two  offenses,  but  offenses  of  different 
grades,  viz.  a  felony  and  a  viisdemeanor. 
But  this  is  a  mistaken  vi«;w.  The  authori- 
ties are  abundant  in  support  of  the  conten- 
tion of  the  attorney  general  that  where  sev- 
eral articles  of  property  are  stolen  at  the 
same  time  and  place,  though  the  stolen  goods 
belong  to  different  persona,  the  stealing  is  re- 
garded as  one  transaction,  and  therefore  as 
one  offense,  which  may  be  charged  in  a  sin- 
gle count     Hence,  whether  In  a  case  like 

1  Reported  by  F.  S.  Kirkpatrick,  Bsq.,  of  thr 
Lgmchburg  bar. 


Digitized  by 


Google 


fti 


WITZ  V.  MUIiUN'S  PERSOJJAL  BEPBESENTATIVBL 


783 


the  present,  the  Indictment  Is  double,  depends 
upon  whether  It  charges  more  than  one  lar- 
ceny or  taking,  and  not  on  the  number  of 
articles  taken,  or  their  ownership.    Lord  Hale 
lays  It  down  that  If  the  accused  at  the  same 
time  steals  goods  from  A.  to  the  value  of 
sixpence,  goods  of  B.  to  the  value  of  sixpence, 
and  goods  of  C.  to  the  value  of  sixpence,  be- 
ing perchance  in  one  bundle,  or  upon  a  table, 
or  In  one  shop,  this  Is  grand  larceny  at  com- 
mon law,  because  It  is  one  entire  felony,  done 
at  the  same  time,  though  the  persons  had  sev- 
eral properties,  and  therefore,  in  one  Indict- 
ment, they  make  grand  larceny.     1  Hale,  P. 
C.  531.     In  the  twelfth  volume  of  the  Ameri- 
can &  English  Encylopedla  of  Law  (page 
825),   where   the   subject   Is  discussed,    and 
many  of  the  cases  are  collated.  It  Is  said  that, 
while  an  indictment  Is  bad  for  duplicity  it  it 
charges   two  or   more  offenses   in   a   single 
count,  it  is  not  duplicity  to  charge  in  one 
count  the  larceny  of  the  goods  of  several  dif- 
ferent owners,  taken  at  the  same  time,  though 
the  valne  and  owner  of  each  article  must  be 
speclflcally  set  forth.     So,  in  conformity  with 
this  rule,  It  was  said  in  Spronse's  Case,  81  Va. 
374,  that  a  man  may  be  indicted  in  one  count 
for  the  battery  of  two  or  more  persons  at 
the  same  time,  or  for  a  libel  upon  two  or 
more  persons,  when  the  publication  is  one 
single  act    And  in  Early's  Case,  86  Va.  921, 
11  S.  E.  795,  It  was  recognized  as  an  estab- 
lished role  of  pleading,  as  well  in  crimLnal 
as  civil  cases,  that  no  matters,  however  mul- 
tifarious, will   op«-ate  to  make   a  pleading 
double  that  together  constitute  but  one  con- 
nected charge,  or  one  transaction.     Now,  in 
the  present  case,  the  indictment  charges  a 
larceny  of  six  hogs,— four  the  property  of 
Gallaway,  the  other  two  the  property  of  one 
Price;  and,  upon  the  face  of  the  Indictment, 
it  was  all  one  united,  continuous  act,   or 
one  transaction,  and  therefore  one  ofCense,  al- 
though the  hogs  alleged  to  have  been  stolen 
belonged  to  several  dlfTerent  persons,  and  the 
names  of  the  owners  and  the  value  of  the 
hogs,  respectively,  are  speclflcally  set  forth. 
We  are  constrained,  therefore,  to  hold  that 
the  indictment  is  good,  and  that  the  motion 
t*   quash  on  the  ground   of  duplicity  was 
rightly  overruled. 

But,  on  the  second  point  made  In  the  peti- 
tion for  tl>e  writ  of  error,  it  is  equally  clear 
that  the  case  is  with  the  accused;  that  is  to 
say,  that  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  not  warranted  by 
the  evidence  ought  to  have  been  granted. 
The  evidence,  viewed  in  the  most  favorable 
light  possible  for  the  prosecution,  cannot  be 
fairly  said  to  show  the  larceny  of  more  than 
two  of  the  six  bogs  mentioned  in  the  Indict- 
memt;  and,  as  the  aggregate  value  of  those 
two  is  less  than  $50,  the  conviction  of  the  ac- 
cused of  a  felony  cannot  be  sustained.  The 
.ludgment  must  therefore  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

I^AOY  and  FADNTLEBOY,  JJ.,  absent. 


(M  Va.  SOS) 
WITZ  et  aL  T.  MtJLLIN'S  PERSONAL  RBP- 
BBSENTATIVE.1 

(Supreme  Court  of  Appeals  of  Vireinia.     Dec. 
22,  1894.)' 

Equtrr  JcBisDionoN— Claim  fox  Oamagbs— Ah- 

OILLART  ReLIBP. 

1.  A  firm  made  a  deed  of  trust  to  secure  all 
their  liabilities,  many  of  which  were  recited, 
but  nothing  was  said  about  debts  merely  sound- 
ing in  damages.  The  plaintiffs  had  a  claim 
against  the  grantors  for  a  failure  to  deliver  cer- 
tain stock,  and  filed  a  bill  to  enforce  the  deed 
of  trust,  and  at  the  same  time  to  secure  dam- 
ages for  the  above  claim.  HM,  that  equity  did 
not  have  jurisdiction,  but  that  the  plaintiffs 
should  first  have  their  damages  ascertained  at 
law,  and  then  equity  would  enforce  the  claim. 

2.  The  question  of  the  jurisdiction  of  • 
court  of  equi^  over  a  certain  suit  may  be  raised 
for  the  first  time  in  the  appellate  court,  although 
the  point  was  not  made  m  a  bill  for  review. 

Appeal  from  circuit  court,  Shenandoah 
county. 

Bill  by  Mullen's  personal  representative 
against  Witz,  Bledler  &  Co.  to  secure  dam- 
ages for  a  failure  to  deliver  certain  stock,  and 
to  administer  a  deed  of  trust  Decree  for  com- 
plainant, and  respondents  appeal     Reversed. 

R.  T.  Barton  and  Walton  &  Walt(»i,  for  ap- 
pellants.   Marshall  McC<xinick,  forappdiee. 

LEWIS,  P.  The  only  question  we  deem  it 
necessary  to  consider  is  whether  the  circuit 
court,  sitting  as  a  court  of  equity,  had  Juris- 
diction to  pass  upon  so  much  of  the  Mullen 
claim  as  is  involved  in  this  appeal.  That 
claim  consisted  of  three  Items,  viz.:  Board 
bill,  $125;  (2)  promissory  note,  $5,566.69;  and 
(3)  the  value  of  250  shares  of  the  Valley 
Land  &  Improvement  Company,  $25,000.  The 
controversy  in  this  case  extends  only  to  the 
latter  Item.  It  Is  conceded  that  the  claim,  as 
respects  this  item,  sounds  in  damages.  It 
grows  oat  of  an  alleged  breach  of  contract  on 
the  part  of  Kagey  &  Marshall  to  deliver  to 
Mullen  250  shares  of  stock  In  the  said  com- 
pany, which  contract  was  evidenced  by  writ- 
ing. It  Is  certainly  a  proposition  not  to  be 
diluted  that  a  claim  to  damages  for  a  breach 
of  contract  merely  sounding  In  damages  is 
not  a  fit  subject  for  the  Jurisdiction  of  a  court 
of  equity.  It  Is  contended,  however,  by  the 
appellee  that  it  was  competent  for  the  circuit 
court  to  take  cognizance  of  the  claim  to  grant 
relief  by  way  of  damages,  because  such  relief 
is  m^ely  Incidental  to  the  main  object  of  the 
bin,  and  Nagle  v.  Newton,  22  Grat  814,  and 
Campbell  v.  Rust,  85  Va.  6.53,  8  S.  E.  664,  are 
relied  upon  in  this  connection.  In  those  cas- 
es it  was  held  to  be  the  settled  doctrine  that 
when  a  court  of  equity  has  Jurisdiction  of  a 
case,  and  It  is  a  case  proper  for  specific  per- 
formance, snch  court  may,  as  ancillary  to  spe- 
cific performance,  decree  compensation  or 
damages.     But  the  present  is  not  a  case  of 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  th? 
Lynchburg  bar. 
*  Rehearing  denied. 
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that  sort  The  object  of  the  snlt  was  the  ad- 
ministration of  a  trust  fund;  in  other  words, 
to  enforce  a  deed  of  trust,  in  respect  to  which 
only  those  persons  secured  In  the  deed  were 
Interested.  That  deed  was  executed  in  De- 
cember, 1890,  by  D.  F.  Kagey  &  Go.  and  by 
S.  W.  Miller  &  Co.,  and  secures  all  "the  debts 
and  liabilities"  of  those  firms  and  of  the  in- 
dividuals composing  them,  many  of  which 
debts  are  specifically  mentioned  in  the  deed. 
No  mention  is  made  of  any  debt  merely 
sounding  in  damages,  and  we  find  nothing  in 
the  deed— a  copy  of  which  is  exhibited  with 
the  bill— to  warrant  the  conclusion  that  any 
anch  claim  was  intended  to  be  secured.  The 
term  "liabilities"  was  evidently  used  synony- 
mously with  "debts,"  for,  after  specifically 
mentioning  many  debts.  It  was  added:  "And 
all  other  debts  or  liabilltlea  of  D.  F.  Kagey 
ft  S.  W.  Miller  indlTldually  and  aa  partners, 
etc.,  without  any  preference  or  priority  to  any 
of  be  debts  hereinbefore  set  forth  or  referred 
to,"  etc.;  and  then,  after  providing  that  the 
trustt.es  in  the  deed  should  settle  their  ac- 
counts every  six  months  before  a  commission- 
er or  commissioners  of  accounts,  there  fol- 
lows a  provision  requiring  notice  of  the  time 
and  place  of  sutih  settlements  to  be  given  to 
all  "credlto.'v  above  referred  tOk"  thus  show- 
ing that  only  creditons  were  Intended  to  be 
secured,  and  not  those  having  a  right  to  sue 
to  recover  damages  for  an  alleged  breach  of 
a  contract  to  do  some  collateral  thing,  as  to 
deliver  shares  of  stock.  Webster  defines 
"creditor"  as  "one  who  credits,  believes  or 
trusts;  one  who  gives  credit  in  business  mat^ 
ten,  and  hence  one  to  whom  money  is  due." 
We  are  constrained,  therefore,  to  hold  that 
the  third  Item  in  the  claim  before  mentioned 
was  not  secured  in  the  deed  of  trust,  and 
bence  that  the  circuit  court,  sitting  as  a  court 
of  equity,  ought  not  to  have  taken  cognizance 
of  It,  but  ought  to  have  left  the  parties  to 
their  remedy  at  law.  Until  a  Judgment  is  ob- 
tained, the  relation  of  debtor  and  creditor 
cannot  be  said  to  exist,  and  when  a  Judgment 
shall  have  been  obtained  it  can  then  be  set 
np  In  the  present  suit  Paxton  v.  BIcfa,  86 
Va.  378,  382,  7  S.  B.  531.  It  fieed  only  be 
added  that  the  fact  that  objection  to  the  Ju- 
rladiction  was  not  made  in  the  court  below 
does  not  affect  the  appellants'  right  to  raise 
the  objection  in  this  court,  the  matter  in  con- 
troversy not  being  proper  for  any  court  of 
equity;  and  in  such  a  case  objection  to  the 
Jurisdiction  may  be  made  at  the  hearing,  or 
even  (or  the  first  time  In  the  appellate  court 
Oreen  v.  Massle,  21  Orat  856;  Buffalo  v. 
Town  of  Pocahontas,  85  Va.  222,  225,  7  S.  B. 
238.  It  follows  that  the  court  below  erred  hi 
refusing  leave  to  the  appellants  to  file  a  bill  of 
review  (although  the  Jurisdictional  question 
was  not  specifically  raised  in  the  bill  of  re- 
view), and  that  the  decree  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  this  oplnl<n. 

LAOT  and  FAUNTLSROT,  JJ.,  absent 


ORUBB  et  aL  V.  SHARKEY  et  aLi 
(Supreme  Court  of  Appeals  of  Virginia.     Dec 

22,  1884.) 
BQmTT  JcBiSDionoic  —  BPECino  Pbbvobhanck— 

CI.AIII  FOB  DaUAGBS. 

1.  A  tract  of  land  was  purchased  by  defend- 
ants for  the  purpose  of  erecting  an  ore  washer, 
and  thpy  coTenanted  that  in  case  a  stream 
which  flowed  through  their  land  into  land  of  the 
vendors  became  unfit  for  cattle  to  drink,  they 
would  construct  a  pipe  line  from  another  stream, 
80  as  to  condnct  clear  water  into  the  vendoc's 
field.  Bdd,  that  equity  had  Jurisdiction  of  a 
bill  to  compel  defendants  to  specifically  perform 
the  contract. 

2.  As  auxiliary  to  its  authority  to  decree 
specific  performance,  a  court  of  equity  may 
award  damages  for  a  breach  of  the  contract,  to 
be  assessed  either  by  an  issue  of  quantum  dam- 
nificatns,  or  by  s  master,  at  its  discretion. 

3.  A  bill  was  filed  to  compel  defendants  to 
specifically  perform  a  contract,  and  asking  for 
damages  occasioned  by  a  delay  to  carry  out 
their  agreement  Sabseqaentiy,  they  completed 
their  contract,  and  the  court  directed  its  commia- 
sioner  to  ascertain  the  amount  of  the  damages. 
Held  that  equity  having  acquired  Jnrisdictioii, 
it  could  proceed  to  a  complete  adjudication,  even 
to  the  extent  of  establishing  legal  rights. 

4.  A  nonresident  who  appears  and  defends 
a  case  submits  liimseif  to  tne  jorisdiction  of 
the  conrt  and  a  personal  judgment  against  him 
Is  good. 

Appeal  from  circuit  court,  Botetourt  county. 

BUI  by  one  Sharkey  and  others  against  one 
Orubb  and  others.  Decree  for  comiflalnantB, 
and  defendants  appeaL    AfSrmed. 

BenJ.  Haden  and  John  H.  Lewis,  for  ap- 
pellants. J.  H.  H.  Figgatt  and  O.  M.  Luns- 
ford,  for  appellees. 

LEWIS,  P.  This  was  a  suit  for  sx>ecific 
performance.  In  April,  1887,  the  appellees 
conveyed  to  the  appellants  a  tract  of  land  con- 
taining about  19  acres,  adjoining  the  lands  of 
the  Lynchburg  Iron  Company,  situate  In  Bo- 
tetourt county.  Below  and  contiguous  to  this 
land  is  a  grazing  farm  owned  by  the  appel- 
lees, which,  at  the  time  of  the  conveyance  to 
the  appellants,  was  mainly,  if  not  solely,  wa- 
tered by  a  stream  flowing  through  both  tracts. 
The  land  was  purchased  by  the  appellants 
for  the  purpose  of  erecting  and  operating 
thereon  an  ore  washer.  It  was  accordlnply 
covenanted  in  the  deed  of  conveyance  that  if 
the  said  stream  should  be  made  continuously 
muddy  by  the  proposed  ore  washing,  so  as  to 
render  the  water  therein  unfit  for  stock,  the 
appellants  would  lay  a  %-inch  pipe  from  a 
certain  spring  branch  above,  so  as  to  condnct 
a  supply  of  clear  water  over  the  land  to  a 
designated  point  on  the  appellees'  farm,  and 
there  erect  a  trough  for  the  use  of  stock. 
The  bUl,  which  was  filed  in  October,  ISSa 
after  setting  out  substantially  the  foregoing 
facts,  alleges  that  this  covenant  has  not  been 
observed  by  the  defendants  (the  appellants 
here);  that  they  have  not  laid  a  pipe  and 
erected  a  trough,  as  they  covenanted  to  do, 
notwithstanding  the  water  In  the  said  stream 

1  Reported  by  F.  S.  Kirkpatrick.  Esq.,  of  th* 
Lynchburg  Imt. 
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has  been  contUraally  maddy  and  onflt  toe 
gtock.  In  consequence  of  -wasblng  ores  on  the 
land,  since  the  date  of  the  conveyance,  and 
although  tbey  hare  often  been  requested  so 
to  do.  The  bill  also  states  that  the  complain- 
ants have  been  compelled.  In  consequence  of 
the  defendants'  default,  to  drive  their  stock  a 
considerable  distance  to  water,  whereby  they 
have  been  greatly  Inconvenienced  and  dam- 
aged. And  the  prayer  of  the  bill  Is  that  the 
defendants  be  required  to  specifically  perform 
their  covenant,  and  to  make  proper  compen- 
sation to  the  complainants  for  the  damage 
sustained  by  them,  etc. 

The  defendants  being  nonresidents,  there 
was  an  order  of  publication.  An  attachment 
was  also  sued  out,  which  was  levied  on  the 
said  19  acres  of  land.  At  the  May  term,  1890, 
a  decree  was  entered  for  the  specific  perform- 
ance of  the  contract,  with  a  further  provision 
tiiat  the  defendants  pay  to  the  c(HnplainantB 
$750  damages  for  the  breach  of  the  contract 
At  the  ensuing  October  term,  the  defendants 
appeared,  and  filed  their  petition,  praying  that 
the  decree  be  set  aside,  and  that  they  be  al- 
lowed to  make  defense.  They  thereupon, 
with  the  leave  of  the  court,  demurred  to  the 
bill,  and  also  answered.  In  their  answer 
they  stated,  among  other  things,  that  since 
the  commencement  of  tlie  snit  they  had  laid 
the  pipe  and  erected  a  trough  as  they  had 
agreed  to  do^  and  that  this  was  done  before 
the  decree  was  entered.  The  cause  was  then 
referred  to  a  commissioner,  with  directions  to 
ascertain  and  report,  among  other  things, 
what  damages,  If  any,  the  complainants  had 
sustained  by  reason  of  the  alleged  breach  of 
the  contract,  in  obedience  to  which  the  com- 
missioner subsequently  reported  that  they  had 
been  damaged  to  the  amount  of  $900.  This 
finding  was  afterwards,  upon  exceptions  to 
the  report,  reduced  by  the  court  to  $750,  and 
by  the  same  decree  It  was  ordered  that  "per- 
f  ormance  of  said  contract  be  confirmed  to  the 
complainants." 

1.  A  number  of  objections  have  been  urged 
to  this  decree^  none  of  which,  in  our  opinion, 
are  well  founded.  In  the  first  place,  the  case 
stated  in  the  bill  is  undoubtedly  within  th« 
Jurisdiction  of  a  court  of  equity.  The  coo- 
tract  therein  sought  to  be  enforced  Is  not 
one  requiring  personal  labor,  or  the  exercise 
of  any  peculiar  skill  or  judgment,  or  in- 
volving the  performance  of  continuous  duties 
and  supervision.  On  the  contrary,  it  is  such 
a  contract  as  could  be  readily  performed  by 
almost  any  ordinary  workman,  and  its  nature 
Is  such  that  the  remedy  at  law  for  its  breach 
Is  Inadequate.  This  brings  the  case  within 
the  general  rule  that  a  court  of  equity  has 
jorlsdlction  to  enforce  specific  performance 
of  a  contract  by  a  defendant  to  do  defined 
work  upon  his  own  proi>erty,  in  the  per- 
formance of  which  the  plaintiff  has  a  ma- 
terial interest,  and  which  is  not  capable  of 
adequate  compensation  in  damages;  as,  for 
eacample,  an  agreement  on  the  part  of  a  rail- 
way company  to  make  an  archway  under  its 
l20s.E.nc.20— 50 


tracks,  or  to  conatmct  a  aidlnc  at  a  par- 
ticular point  for  the  omiTenlence  of  an  ad- 
Joining  landowner.  1  Stoiy,  Bq.  Jur.  i  721a; 
Storer  v.  Railway  Co.,  2  Younge  &  C.  Ch. 
48;  Greene  v.  Railway  Co.,  L.  R.  13  Bq.  44. 
It  is,  moreover,  well  settled  that,  as  auxiliary 
to  its  author!^  to  decree  specific  perform- 
ance, a  court  of  equity  may  award  damages 
for  a  breach  of  the  contract,  to  be  assessed 
either  by  an  issue  of  quantum  damnificatus 
or  by  a  master,  at  its  discretion.  Phillips  v. 
Thompson,  1  Johns.  Ch.  131;  Kagle  v.  New- 
ton, 22  Grat  814;  CampbeU  v.  Rust,  85  Va. 
653,  8  &  E.  664.  This,  indeed,  U  not  dis- 
puted. But  the  appellants  contend  that  their 
performance  of  the  contract  in  question  be- 
fore the  entry  of  the  decree,  although  sub- 
sequent to  the  filing  of  the  bill,  left  nothing 
to  be  specifically  enforced,  and  consequently 
that  the  auxiliary  power  to  decree  damages 
was  likewise  at  an  end.  In  other  words, 
the  contention  is  that,  after  the  pipe  was 
laid  and  the  trough  erected,  the  suit  was 
nothing  more  than  a  suit  to  recover  dam- 
ages, of  which  equity  has  not  Jurisdiction. 
But  this  Is  a  mistaken  view.  The  court 
having  acquired  jurisdiction  of  the  case 
upon  equitable  ground,  no  subsequent  act  of 
the  defendants  could  oust  that  jurisdiction. 
It  is  a  familiar  principle,  as  laid  down  by 
Judge  Staples  in  Walters  v.  Bank,  76  Va. 
12,  that,  when  a  court  of  equity  has  once 
acquired  Jurisdiction  of  a  cause  it  may  go  on 
to  a  complete  adjudication,  even  to  the  ex- 
tent of  establishing  legal  rights  and  grant- 
ing legal  remedies,  which  would  otherwise 
be  beyond  the  scope  of  its  authority.  That 
is  a  very  strong  case.  The  object  of  the  snit 
was  to  subject  the  estate  of  a  married  woman 
to  the  payment  of  a  certain  negotiable  note, 
upon  which'  the  appellant  was  indorser,  or 
to  require  the  appellant  to  pay  it  In  the 
progress  of  the'  case,  it  appeared  that  there 
was  no  separate  estatSs,  whereupon  it  was 
Insisted  that,  as  the.'  supposed  existence  of 
a  separate  estate  was  the  sole  ground  for 
going  Into  equity,  the  court  could  proceed  no 
further,  and  that  the  bill  should  be  dis- 
missed. But  this  view  was  rejected,  and  a 
decree  rendered  against  the  aiq;>e]Iant  for 
the  debt,  which  this  court  affirmed,  on.  Hie 
principle  above  stated.  So  it  has  been  held 
that  where  the  complainant  was  originally 
entitled  to  a  specific  performance,  but  pend- 
ing the  suit  the  subject-matter  of  the  litiga- 
tion is  established  or  destroyed,  he  will  not 
be  turned  round  to  his  remedy  at  law,  but 
compensation  or  damages  will  be  decreed 
him.  2  Story.  Bq.  Jur.  S  794;  Nelson  v. 
Bridges,  2  Beav.  239;  Chapman  v.  Railroad 
Gow,  6  Ohio  St  119i 

2.  As  to  the  fnrtiier  point  made  by  the 
appellants  in  the  petition  for  appeal,  upon 
the  authority  of  Pennoyer  v.  Neff,  95  U.  S. 
714,  that  state  courts  have  no  power  .to 
render  Judgments  or  decrees  in  personam 
against  nonresident  defendants,  who-  are 
summoned    merely   by    publicaUon,  ■  it    is 
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enough  to  say  that  hero  the  defendants,  after 
rendition  of  the  decree  of  the  May  term, 
1880,  appeared  and  defended  on  the  merits, 
thns  snhmlttlng  themselves  to  the  Jurisdlc- 
tlOB  of  the  court;  so  that  the  case  stands 
upon  the  same  footing,  so  far  as  the  power 
and  Jurisdiction  of  the  court  are  concerned, 
as  If  they  had  heen  personally  served  with 
process  at  the  commencement  of  the  suit. 

3.  Both  sides  complain  of  the  amount  of 
damages  awarded;  the  appellants  contend- 
ing that  the  amount  is  excessive,  while  the 
appellees  insist  that  the  sum  reported  by  the 
commissioner,  viz.  $900,  ought  to  have  been 
allowed,  and  that  the  circuit  court  erred  in 
reducing  the  amount  to  $750.  Without  re- 
viewing the  evidence  before  the  commission- 
er, we  deem  it  sufficient  to  say  that  we  see 
no  reason  to  disturb  the  decree  on  this  or 
any  other  point  It  is  therefore  affirmed. 
Decree  affirmed. 

(43  s.  c.  86) 

PEOPLE'S  BANK  v.  JACKSON  et  at 

(Supreme  Conrt  of  South  Carolina.     Jan.  19, 

1885.) 

UsuKT— Wbbn  jl  DarsNBB. 

1.  Under  Gen.  SL  1882,  S  1288.  forbidding 
the  charging  of  a  greater  rate  of  interest  than 
7  per  cent,  on  "any  contract  for  the  hiring,  lend- 
ing or  use  of  money  or  other  commodity,"  a 
charge  of  a  greater  rate  in  a  note  taken  for 
the  price  of  land  is  illegal. 

2.  Where  the  grantees  of  land  give  a  note 
signed  by  all,  and  secured  by  a  mortgage  on  the 
land,   for  the  price,   and   one  of   the,   grantees 

Earchases  the  interest  of  the  others  in  ue  land, 
e  may,  in  an  action  to  forecloie  the  mort- 
gage, plead  the  defense  of  usnry  to  the  fnll  ex- 
tent of  the  note,  and  not  merely  to  the  extent 
of  his  original  interest  in  the  land. 

Appeal  from  common  pleas  drcnit  court  of 
Fairfield  county;  Ernest  Oary,  Judge. 

Action  by  the  People's  Bank  against  Adam 
Jackson  and  others  to  foreclose  a  mortgage. 
From  a  Judgment  for  defendant  A.  Jacksui, 
on  his  plea  of  usury,  plaintiff  appeals.  Af- 
firmed. 

McDonald,  Douglass  A  Obear,  for  appel- 
lant   Ragsdale  &  Bagsdale,  for  respondent 

OARY,  J.  This  action  was  brought  for  a 
foreclosure  of  a  mortgage  of  realty,  exe- 
cuted by  Adam  Jackson,  James  Jackson,  and 
Albert  Oladney  to  Calvin  Brlce  and  John  A. 
Brlce,  and  assigned  by  them  to  the  plaintiff 
herein  after  maturity.  The  mortgage  was 
given  to  secure  the  payment  of  a  note  which 
had  been  executed  by  the  defendants  for 
the  purchase  money  of  the  mortgaged  prem- 
ises It  was  the  Joint  note  of  all  the  defend- 
ants for  the  som  of  $1,586,  with  Interest  from 
date  at  10  per  cent  per  annum,  and  was 
dated  the  1st  day  of  January,  ISSS.  Before 
the  commencement  of  this  actlcai  James 
Jackson  and  Albert  Gladney  had  conveyed 
their  Interests  in  the  mortgaged  premises  to 
Adam  Jackson,  and  he  alone  answered  the 
complaint  His  answer  Interposed  the  de- 
(snaea  at  payment  and  omut.    The  referee 


to  whom  the  case  was  referred  filed  a  re- 
port adverse  to  the  defendant  The  case 
came  on  for  trial  before  his  honor  R.  C. 
Watts,  presiding  Judge,  on  exceptions  to  the 
report  of  the  referee.  His  honor  modified 
the  report  by  sustaining  the  plea  of  usniy 
and  in  other  respects  not  material  here.  The 
plalntiCr  appealed  to  this  court  on  the  follow- 
ing exceptions:  "(1)  For  that  his  honor  er- 
red In  holding  that  the  plea  of  usury  was  ap- 
plicable to  the  note  set  forth  in  the  com- 
plaint and  that  the  plaintiff  could  not  re- 
cover anjrthing  except  the  principal  at  said 
note,  without  costs.  (2)  Because  his  honor 
erred  In  not  holding  that  the  said  note  wss 
given  for  the  purchase  money  of  the  tract 
of  land  described  In  the  mortgage,  and  for 
that  reason  the  Interest  mentioned  and  char- 
ged therein  was  not  usurious.  &)  For  that 
his  honor  erred  In  not  holding  that  the  note, 
having  been  given  for  the  purchase  money 
of  land,  was  not  a  'contract  arising  In  this 
state  for  the  hiring,  lending,  or  use  of  money 
or  other  commodity,'  and  theref(H«  the  plea 
of  usury  should  not  have  been  sustained. 
(4)  For  that  his  honor  erred  in  not  holding 
that  the  plea  of  usury,  even  If  applicable, 
conld  only  affect  said  note  and  mortgage  to 
the  extent  of  the  Interest  of  Adam  Jackson 
in  the  land  at  time  said  note  and  mortgage 
were  executed." 

This  case  Is  ruled  by  the  principle  laid 
down  in  the  case  of  Thompson  v.  Nesbit  2 
Rich.  Law,  78,  the  facts  of  which  are  as  fol- 
lows: To  an  action  of  assumpsit  on  a  note 
for  $1,300,  credited  by  $750  paid  at  various 
times,  the  defendant  pleaded  usury.  The 
note  was  given  for  a  negro  sold  by  the  plain- 
tiff to  the  defendant  The  plaintiff  asked 
$1,000  for  the  negro.  The  defendant  wsa 
willing  to  purchase  at  that  price,  but  could 
not  pay  the  cash.  The  plaintiff  was  wlilhig 
to  give  any  time  that  the  defendant  wanted 
if  he  could  have  the  price  Increased  by  the 
addition  to  the  $1,000  of  10  per  cent  per 
annum  until  payment  should  be  made.  After 
consultation  with  several  pwsons  as  to  the 
best  means  of  carrying  out  their  bargain  bo 
as  to  steer  clear  of  usury,  It  was  agreed  that 
the  defendant  should  fix  the  time,  and  the 
plaintiff  the  price.  The  defendant  said  he 
must  have  three  years:  the  plaintiff  said  he 
must  have  $300  more.  Whereupon  the  bill 
of  sale  was  drawn,  expressing  the  consldeia- 
tlon  to  be  $1,000,  and  the  note  was  drawn  In 
the  following  words:  "Three  years  after 
date  I  promise  to  pay  H.  Thompson  or  bearer 
thirteen  hundt  3d  dollars,  to  be  paid  at  such 
times  as  I  please,  and  to  deduct  10  per  cent 
per  annum  off  of  the  amount  paid  at  eadi 
payment  11th  Nov.,  1838.  Samuel  Nesbit" 
The  Intention  was  that  10  per  cent  per  an- 
num should  be  added  to  each  payment  from 
the  time  it  was  made  until  the  note  became 
due,  so  that  the  defendant  Should  have  the 
right  of  paying  as  he  pleased  within  three 
years,  and  upon  every  payment  should  have 
interest  calculated  in  the  same  manner  as  it 
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bad  been  done  on  tiie  |1,000.  His  honor  left 
it  to  the  jury  to  say  whether  there  was  a 
bona  fide  sale  of  the  negro  at  $1,300  upon 
credit,  with  a  stipulation  of  advantage  to  tiie 
defendant  upon  payments  anticipated,  or 
whether  there  was  forbearance  of  $1,000  up- 
on usurious  terms.  The  court  in  that  case 
said:  "TheelTectof  the  agreement  is  precisely 
tlie  same  as  If  the  note  had  lieen  talien  for 
$1,000,  the  price  of  the  negro,  with  usury  at 
10  per  cent  per  annum.  •  •  •  No  proof 
of  a  corrupt  agreement  is  necessary,  for  the 
contract  may  be  usurious,  though  the  par- 
ties did  not  know  that  it  was  against  law." 
The  court  also  held  that  "the  Jury  should 
have  been  instructed  that  the  uncontradict- 
ed state  of  facts  submitted  to  them  present- 
ed a  case  of  usury,  and  that  they  should  find 
for  the  plaintiff  only  that  balance."  The 
plea  of  usury  was  sustained.  The  case  of 
Wheeler  t.  Marchbanlcs,  32  S.  C.  594,  10 
S.  El.  1011,  does  not  conflict  with  the  case 
just  mentioned.  Chief  Justice  Simpson,  In 
deliTering  the  opinion  of  the  court  in  Wheel- 
er V.  Marchbanks,  sasns:  "It  Is  sufficient  for 
us  to  say  that  the  question  involTed  is  wheth- 
er the  transaction  between  the  parties,  and 
which  gave  rise  to  the  action  below,  was  a 
loan  of  money  by  the  plaintitT  to  the  defend- 
ant, or  was  a  sale  of  land  to  said  defendant 
by  aaii  plaintlCT."  In  that  case  the  circuit 
Judge  found  that  the  facts  made  out  a  sale 
of  the  land;  whereas,  in  the  case  at  bar.  In- 
terest, eo  nomine,  at  a  greater  rate  than  was 
allowed  by  law  was  charged  in  the  note  se- 
cured by  the  mortgage. 

We  do  not  think  there  is  force  in  the  fourth 
exception  of  appellant  The  d^efendant  was 
liable  on  the  note  to  the  full  extent  and  had 
the  right  to  plead  usury  to  such  extent  The 
purchase  by  the  defendant  from  his  comort- 
gagors  of  their  two-thirds  interest  in  the  land 
did  not  relieve  him  from  liability  cm  the  note, 
and  therefore  should  not  affect  his  defense 
of  usury.  It  is  the  Judgment  of  this  court 
that  tlte  Judgment  of  the  court  below  be  af- 
firmed. 

McIVER,  G.  J.  (concurring).  If  the  ques- 
tion whether  the  contract  evidenced  by  the 
note  set  out  in  the  complaint  was  such  a 
contract  as  would  fail  under  the  usury  law, 
under  the  undisputed  evidence,  in  the  case, 
were  an  open  question,  I  should  feel  bound 
to  hold  that  the  usury  law  did  not  ap- 
ply to  such  contract.  The  contract  here 
sought  to  be  enforced,  having  been  alter- 
ed into  on  the  1st  day  of  January,  1883, 
before  the  act  of  1882,  approved  21st  De- 
cember, 1882,  went  into  effect,  the  20  days 
not  having  expired,  must  be  governed  by  the 
law  which  was  in  force  at  the  time  the  con- 
tract was  entered  into.  That  law  will  be  found 
in  the  act  of  1877  (16  St  at  haxge,  p.  325), 
Incorporated  in  Gen.  St  1882  as  section  1288. 
That  statute  forbids  the  taking  or  charging 
interest  at  greater  rate,  than  t  per  c^tum 
per  wmum,  "upon  any  contract  arising  in  tbia 


state  for  the  hiring,  lending  cr  nse  of  money 
or  other  commodi^."  It  will  be  observed 
that  the  statute  does  not  forbid  the  taking 
or  charging  of  interest  at  a  greater  rate  than 
7  per  cent,  per  minnm  upon  any  contract  for 
the  payment  of  money,  but  only  upon  any 
contract  for  "the  hiring,  lending  or  use  of 
money  <w  other  commodity;"  Hence,  when 
the  question  is  whether  a  given  contract  falls 
within  the  provision  of  the  statute,  the  in- 
quiry must  necessarily  be  whether  it  is  a 
contract  for  "the  hiring,  lending  or  use  of 
money  or  other  commodity."  If  it  is,  then 
the  stetute  applies;  but  if  it  Is  not,  then  the 
stetute  does  not  apply.  If  the  legislature  in- 
tended that  the  usury  law  should  apply  to 
any  contract  for  the  payment  of  money,  it 
would  have  been  very  easy  and  most  nat- 
ural for  them  to  have  said  so.  But  they  did 
not  nse  any  such  general  language,  and,  on 
the  contrary,  expressly  confined  the  opera- 
tion of  the  statute  to  contracts  of  a  particu- 
lar and  specified  characteir,  to  wit,  contracts 
"for  the  hiring,  lending  «:  use  of  money  or 
other  commodity."  Now,  in  this  case  the  un- 
disputed evidence  is  that  the  contract  here 
in  question  was  a  contract  to  pay  the  pur- 
chase money  of  a  certain  tract  of  land, 
and  not  a  contract  for  the  hiring,  lending,  or 
nse  of  money,  or  other  commodity.  It  seems 
to  me,  thtfefore,  that  under  a  proper  con- 
struction of  the  statute  the  contract  here 
sought  to  be  enforced  is  not  a  contract  to 
which  the  usury  law  applies;  and  I  would  so 
hold,  in  the  absence  of  controlling  authority 
to  the  contrary.  But  in  the  case  of  Thomp- 
son V.  Nesbit  2  Rich.  Law,  73,  cited  by  Mr. 
Justice  GART  in  the  leading  opinion,  and 
fully  and  fairly  there  set  forth,  requires  a 
difTerent  construction;  and  yielding  to  the 
authority  of  that  case,  as  I  am  bound  to  do, 
I  must  concur  in  the  conclusion  reached  by 
Mr.  Justice  GART.  It  is  true  that  the  case 
Just  cited  arose  tmder  the  act  of  1830  (6  St 
at  Large,  p.  409),  and  not  under  the  statute 
which  was  in  force  at  the  time  the  contract 
In  question  was  made;  but  the  language  of 
the  two  statutes,  so  far  as  relates  to  the  par- 
ticular question  here  under  consideration.  Is, 
in  my  Judgment  substantially  the  same,  and 
therefore  the  construction  placed  by  the  for- 
mer court  of  appeals  upon  the  language  of 
the  act  of  1830  must  be  regarded  as  authori- 
tative construction  of  similar  language  in  the 
act  of  1877.  It  Is  also  true  that  in  the  previ- 
ous case  of  Coleman  v.  Garlington,  2  Speer, 
238,  it  is  plainly  Intimated  by  O'Neall,  J., 
who  cites  the  case  of  Beete  v.  Bidgood,  14 
E.  C.  L.  206,  that  the  usury  law  (act  of 
1830)  did  not  apply  to  a  contract  to  secure 
the  payment  of  the  purchase  money  of  prop- 
erty sold.  But  I  do  not  imderstand  that 
that  was  a  point  decided  in  that  case.  At 
all  events,  the  case  of  Thompson  v.  Nesbit, 
supra,  was  subsequently  decided,  and  is  there- 
fore the  controlling  authority;  especially 
when  we  find  that  Judge  O'Neall,  who  had 
prepared  the  opinion  of  the.  courij  In .  Ck>le- 
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maa  t.  Garllngton,  sabsequently  concnrred 
In  the  declsioa  In  the  ca.se  of  Thompson  t. 
Nesblt  Ab  to  the  other  question,  I  do  not 
deem  It  necessary  to  add  anything  to  what 
baa  been  aaid  by  Mr.  Justice  GARY. 


(43  8.  C.  80) 

FLBNNIKBN  t.  MARSHALL  et  aL 
(Sapreme  Court  of  South  Carolina.     Jan.  18, 

1805.) 
Tinmi.iTT  or  SrocKROLSBBa — Chint  >0b  Pa»- 

80KAL  iNJURiaS. 

l.Act  1882,  p.  876,  S  4,  incorporating  the 
Oolnmbia  Street  KailwaT  Company,  and  provid- 
inK  that  the  personal  liability  of  each  stockhold- 
er shall  not  exceed  10  per  cent,  in  addition  to 
the  amount  of  shares  held  by  him,  fixes  the  lia- 
bility of  stockholders  at  10  per  cent,  in  addition 
to  the  amount  of  their  shares. 

2.  The  word  "dues,"  as  used  in  Const,  art. 
12,  §  4,  providing  that  "does  from  corporations 
shall  be  secured  by  such  IndlTldnal  liability  of 
the  stockholders  •  •  •  as  may  be  prescribed 
by  law,"  includes  damages  for  personal  injuriea. 

Appeal  from  common  pleaa  circuit  conrt  of 
Richland  county;  T.  B.  Fraser,  Judge. 

Action  by  Darld  R.  Flenniken  against  J.  Q. 
Marshall  and  others,  stockholders  of  the  Co- 
lumbia Street  Railway  Company,  to  recover 
a  propcHilonate  part  of  a  Judgment  rendered 
against  the  company  for  personal  injuriesi 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.    Reversed. 

J.  S.  Muller  and  Andrew  Crawford,  for  ap- 
pellant Sloan,  I^les  &  Muller,  for  respond- 
ents. 

OART.  J.  The  guestlcMis  submitted  to  the 
court  below  upon  this  case  were  as  follows: 
CD  Are  the  said  J.  Q.  MarabaU,  W.  H.  Lyles, 
W.  O.  Childs,  W.  A.  Clark,  and  James  Wood- 
row  liable  to  the  said  David  R.  Flenni&en, 
and.  If  so,  to  what  oiEtent?  (2)  What  judg- 
ment or  JudgmoatB,  if  any,  should  the  said 
David  R.  Flcnniken  have  against  said  par- 
ties? In  other  words,  can  the  stockholders 
of  the  Columbia  Street  Railway  Company 
be  made  liable  for  an  assessment  of  10  per 
cent  iK"  any  otbee  amount,  upon  their  hold- 
ings of  stocb,  in  satisfaction  of  a  claim 
asalnat  that  comi>any  for  damages  tar  jfet- 
sonal  Injmry  by  the  n^Ugence  of  the  em- 
ployte  of  the  company?  This  claim,  of 
coarse^  is  founded  vpoa  a  text  The  provi- 
sions of  the  constitution  relative  to  the  lia- 
bility of  stodcholdors  of  corporations  are 
found  in  article  12,  {{  4, 6.  Section  4  Is  as  fol- 
lows: "Dues  from  oorporati<»)8  shall  be  se- 
cured by  such  individual  liability  of  the  stock- 
holders and  other  means  as  may  be  pre- 
scribed by  law."  Section  5  Is  as  follows: 
"All  general  laws  and  special  acts  passed  pur- 
Boant  to  this  section  shall  make  provisions 
therein  for  securing  the  po'sonal  liability  of 
atockboldns  under  proper  UmitaUoos,"  etc. 
Tb»  reference.  In  the  act  IncorpMatlng  the 
OglumbU  Street  Railway  Company.^  to  the 

1  Ad  1882;  p.  8t9. 


liability  of  the  stoddiolders,  is  found  In  see- 
tl<ni  4,  which  provides  "that  the  personal  liar 
blllty  of  each  stockholder  shall  not  exceed  10 
per  cent,  in  addition  to  the  amount  of  shares 
which  he  or  she  holds."  Section  22  of  the 
general  incorporation  act  of  1886  (19  St  at 
Large,  546)  is  as  follows:  "The  following  iwo- 
visions  shall  constitute  a  part  of  the  charter 
of  every  corporation,  other  than  railroad  and 
banking  corporations,  already  in  exist^ice 
under  act  of  the  assembly  of  this  state,  either 
general  or  special,  passed  since  the  adoption 
of  the  present  constitution,  or  which  may  be 
at  any  time  hereafter  created  und^  or  by 
virtue  of  any  act  of  assembly,  general  or  spe- 
cial, to  wit:  (a)  That  each  sto<^older  in  any 
such  corporation  stiall  be  Jointly  and  several- 
ly liable  to  the  creditors  thereof  in  an  amount 
besides  the  value  of  his  share  or  shares  there- 
in, not  exceeding  five  per  cent  of  tbe  par 
value  of  the  shore  or  shares  held  by  such 
stockholders,  at  the  time  the  demand  of  the 
creditor  was  created:  •  •  •  provided,  fur- 
ther, that  the  liability  Inforced  in  this  provi- 
sion shall  not  apply  to  any  corporation  what- 
ever In  this  state,  in  the  dliarta-  of  which  a 
different  liability  stiaU  have  been,  or  shall  be 
imposed."  It  will  be  observed  that  the  con- 
stitution In  section  4  says,  "Dues  ftom  corpo- 
rations shall  be  enfwced";  and  in  section  S, 
"All  general  laws  and  special  acts  passed  pur- 
suant to  this  section  shall  make  provision 
therein  toe  fixing  the  personal  liability  of 
8to<A]ioIder8  under  proper  llmitationa" 
These  words  are  mandatory.  It  must  be  pre- 
sumed that  the  legislature  In  passing  the  spe- 
cial act  Incorporating  this  cmnpany,  and  the 
general  act  of  Incorporation  of  1886,  intend- 
ed to  carry  out  the  requirements  of  the  con- 
stitution touching  the  liability  of  stockbold- 
ers,  and  that  the  language  used  Is  to  be  con- 
strued In  connection  with  the  worda  of  the 
constitution  bearing  upon  that  subject 

It  is  argued  on  the  part  of  the  defendants 
that  they  are  not  liable  under  the  act  Incor- 
porating the  company,  because  said  act 
simply  fixes  a  limitation  beyond  which  the 
liability  of  the  stockholders  shall  not  extend, 
but  does  not  make  provision  as  to  the  amount 
for  which  they  could  be  made  liable.  This 
objection,  If  tenable,  would  apply  equally  to 
the  general  incorporation  act  of  1886,  be- 
cause it  provides  that  the  stockholders  shall 
be  liable  in  an  amount  "not  exceeding  five 
per  cent  of  the  par  value,"  etc,  but  does  not 
provide  as  to  the  amount  for  which  they  shall 
be  made  liable.  In  the  case  of  Bird  v.  Cal- 
vert, 22  S.  C.  297,  the  court  decides  that  the 
provision  In  a  special  act  of  IncmiMration  as 
to  the  llabUlty,  which  Is  identical  wltli  that 
in  the  general  act  of  incorporation  of  1886, 
made  the  stockholders  liable  for  the  6  per 
cent  therein  mentioned.  The  conrt  said: 
"The  individual  liability  of  the  stockbolders 
la  made  as  direct  and  unconditional  for  the  5 
per  cent  as  for  the  subscribed  stock  itself." 
In  the  case  of  Hall  v.  Kllnck,  26  S.  O.  SSL 
Chief  Justice  Mclvw  quotes  from  tiie  caae 
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of  Terry  v.  Little,  101  U.  S.  217,  as  foUows: 

"The  individual  liability  of  stockholders  In  a 
corporation  is  always  a  creature  of  statute 
It  does  not  exist  at  common  law.    The  first 
thing  to  be  determined  in  all  such  cases  Is, 
therefore,  what  liability   has  been  created? 
There  will  always  be  difficulty  In  attempting 
to  reconcile  cases  of  this  class,  In  which  the 
general  question  of  remedy  has  arisen,  unless 
special  attention  Is  given  to  the  precise  lan- 
guage of  the  statute  under  consideration. 
•   *   •    The  form  and  extent  of  a  statutory 
liability  of  this  kind  depend  upon  the  par- 
ticular phraseology  of  the  statute  which  cre- 
ates the  liability."    There  Is  nothing  In  the 
constitution  nor  acts  of  the  legislature  mak- 
ing the  llabllll7   of  the  stockholders  of  a 
penal   nature,   and  therefore   demanding   a 
strict   construction.    They   are   to   be  Inter- 
preted by  the  ordinary  rules  of  construction 
applicable  to  a  remedial  statute.    In  the  case 
of  Sullivan  v.  Manufacturing  Co.,  14  S.  O. 
499,  Chief  Justice  Mclver,.  in  behalf  of  the 
court,  says:    "They— both  corporation  and  di- 
rectors—have  violated    the    same    right   of 
plaintiff  to  have  payment  of  his  debt,  and  the 
cause  of  action  against  both  is.  In  fact,  the 
same.     The  legal  wrong  done  to  the  plaintiff 
Is  done  alike  by  the  directors  and  the  corpora- 
tion.   The  same  remark  will  apply  to  the 
cause  of  action  growing  out  of  the  account 
It  is  urged,  however,  that  the  liability  of  the 
directors  under  the  charter  does  not  rest  upon 
contract,  but  is  for  a  tort,  or  in  the  nature  of 
tort,  while  that  of  the  corporation  confessed- 
ly grows  out  of  contract    We  cannot  concur 
In  this   view.    The  language   of  the   act  Is 
that,  on  the  contingencies  named  therein,  the 
directors  'shall  be  jointly  and  severally  liable 
for  all  debts,'  etc    This  language  Is  not  ap- 
propriate to  the  purpose  of  Imposing  a  pen- 
alty, but  rather  conveys  the  idea  that,  on 
the   contingencies   mentioned,  the   directors 
shall  be  regarded  as  having  assumed  the  pay- 
ment of  the  debts  of  the  company.    It  does 
not  declare  that  they  shall  forfeit  a  certain 
sum  of  money,  or  the  amount  of  their  stock, 
or  that  they  shall  pay  a  certain  penalty,  but 
they  shall  become  liable  for  the  payment  of 
the  debts;  that  is,  they  shall  assume  the  pay- 
ment of  them.    When  these  defendants  ac- 
cepted the  position  of  directors  of  a  company 
organized  under  an  act  declaring  that,   in 
certain    contingencies,  they    should    become 
liable  for  the  debts  of  the  company,  they 
must  be  regarded  as  having  agreed  that,  if 
such  contingencies  should  happen,  they  would 
pay  the  debts  of  the  company."    When  the 
constitution  and  act  incorporating  the  com- 
pany are  construed  together,  they  impose  a 
liability  on  the  stockholders  of  10  per  cent, 
in  addition  to  the  amount  of  the  shares  which 
tb^y    hold.      Sutherland   on  Statutory   Coa- 
strnctlon  (page  422,  §  334)  says:    "That  which 
Is  implied  in  a  statute  Is  as  much  a  part  of  it 
fus  that  which  is  eixpressed." 

This  brings  us  to  a  consideration  of  the 
meaning  of  the  word  "dues."    Thers  is  no  case 


in  our  Reports  directly  in  point  The  consti- 
tution of  Ohio  has  words  Identical  with  those 
In  article  12,  !  4,  of  our  constitution.  This 
provision  of  the  Ohio  constitution  was  con- 
strued in  1892  by  the  supreme  court  of  that 
state  in  the  case  of  Rider  v.  Frltchey,  49 
Ohio  St  295,  30  N.  E.  G92.  The  argument  of 
the  court  is  convincing,  and  we  rely  prin- 
cipally on  that  case  for  the  conclusion 
reached  by  us  as  to  the  meaning  of  the  word 
"dues."  The  court  in  that  case  says:  "The 
provision  (section  3,  art  13)  is:  'Dues  from 
corporations  shall  be  secured  by  such  indi- 
vidual liability  of  the  stockholders  and  other 
means  as  may  be  prescribed  by  law;  but  in 
all  cases  each  stockholder  shall  be  liable,  over 
and  above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to  a  further 
sum,  at  least  equal  In  amount  to  such  stock.' 
The  question  tarns  upon  the  import  of  the 
word  'dues.'  It  has  been  contended  that  pro- 
visions creating  Individual  liability  on  the 
part  of  the  stockholders  are  in  derogation 
of  the  common  law,  and  are  therefore  to  be 
construed  strictly.  Authorities  in  support 
of  this  rule  are  not  wanting,  and  in  so 
far  as  such  liability  Is  attached  by  way  of 
penalty  for  the  omission  of  some  act  re- 
quired by  the  statute,  as  in  some  of  the 
states,  it  Is  probable  that  the  weight  of 
authority  favors  the  proposition.  But  all  con- 
cede that  this  is  a  remedial  provision,  and 
to  hold  that  there  must  be  applied  to  it  the 
same  test  as  If  It  were  a  penal  law  is  to  hold 
tbat  all  remedial  laws  must  be  so  construed; 
for  every  remedial  law  must  of  necessity, 
be  in  derogation  of  the  common  law.  Where 
the  provision  is  simply  remedial,  though  It 
does  Impose  an  obligation  that  did  not  attach 
at  common  law,  we  see  no  reason  to  insist 
upon  what  is  called  a  'strict  construction," 
but  believe  that  the  ordinary  rule,  which  re- 
quires the  court  to  Inquire  simply  as  to  the 
Intent  of  the  lawmakers,  reading  the  provi- 
sions as  they  were  intended  to  be  read,  will 
best  attain  the  ends  of  Justice.  This  leads  us 
to  look  to  the  intent  of  the  section  quoted. 
Speaking  In  general  terms,  it  must  be  mani- 
fest that  the  Intent  was  to  provide  that  those 
who  derive  advantage  from  the  authority  of 
the  state,  given  by  our  Incorporation  laws, 
shall,  at  the  same  time,  assume  responsibility 
for  the  acts  of  the  artificial  creature  which 
they  have  called  into  legal  being,  affecting 
the  rights  of  others.  Having  in  mind  this 
general  intent  and  the  provision  being  re- 
medial, it  should,  we  think,  be  construed  with 
a  view  to  remove  the  evil  and  extend  the 
benefit  proposed.  •  •  •  It  would  seem  to 
be  the  undoubted  duty  of  the  court  to  give 
the  word  'dues,'  as  found  in  the  section  quot 
ed,  such  construction  as  will  secure  the  ap- 
parent object  of  the  constitution  makers  in 
its  adoption.  Constitutions  are  necessarily 
couched  In  terse  language,  and  we  look  .there 
for  the  use  of  words  in  a  broad,  comprehen- 
sive sense.  *  *  *  It  Is  difficult  to  see  any 
reason  why  the  framers  of  the  constitution 
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ahonld  Intend  to  afford  one  who  gives  credit 
for  goods  or  money  to  a  corporation  a  right  to 
demand  compensation  of  the  stockholders  in 
case  of  insolvency,  and  deny  a  like  right  to 
one  who  intnists  it  with  the  care  of  bis  i>er- 
son,  as  in  the  case  of  a  passenger,  or  to  one, 
even  a  stranger,  who,  without  fault  on  his 
part.  Is  Injured  by  the  negligence  of  the  cor- 
poration's agents.  It  may  well  be  asked,  are 
the  rights  of  things  more  sacred  than  the 
rights  of  person?  Is  there  any  rule  of  pub- 
lic policy  which  would  Justify  the  protection 
of  rigbts  arising  ex  contractu  which  would 
not  equally  call  for  protection  of  rights  aris- 
ing ex  delicto,  or  any  claim  for  unliquidated 
damages?"  We  are  of  the  opinion  that  the 
word  "dues"  Is  comprehensive  enough  In  Its 
meaning  to  include  a  demand  against  the 
stockholders  arising  ex  delicto,  and  that  the 
defendant  stockholders  are  personally  liable 
to  the  amount  of  10  per  cent  on  the  shares 
held  by  them.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  reversed,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  Richland  county 
for  such  further  proceedings  as  may  be  nec- 
essary to  cany  out  the  view  herein  an- 
nounced. 


(42  8.  C.  647) 

FLADOER   V.   BECKMAN   et  »> 

(Supreme  Court  of  South  Oarolina.     Jan.  16, 
1S95.) 

ArraAUiBLm  Ordbb. 

An  order  denying  a  moHon  to  require 
plaintiff  to  make  bis  complaint  more  definite  is 
not  appealable  before  final  judgment. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;   Ernest  Gary,  Judge. 

Action  by  E.  T.  Fladger  against  James  O. 
Beckman  and  others.  From  an  order  deny- 
ing a,  motion  to  require  plaintiff  to  make  her 
complaint  more  definite^  defendants  appeal. 
Appeal  dismissed. 

Lord  &  Burke,  for  appellants.  Mordecal 
&  Gadsden  and  A.  M.  Booser,  for  respondent. 

MdVER,  O.  J.  This  la  &  motion  to  dismiss 
the  appeal  of  defendants  (appellants)  from 
the  order  of  tiie  circuit  Judge  refusing  the 
motion  of  the  defendants  to  make  the  com- 
plaint of  the  plaintiff  more  definite  by  alleg- 
ing the  consideration,  if  any,  for  which  the 
amount  of  the  indebtedness  alleged  in  the 
complaint  was  incurred  by  defendants'  testa- 
tor, upon  the  ground  that  said  apx>eal  has 
been  prematurely  taken,  the  order  appealed 
from  being  such  an  intermediate  order  as,  If 
appealable,  U  not  iH'operly  appealable  until 
final  Judgment 

After  hearing  argument  by  Mr.  Mordecal, 
in  behalf  of  respondent,  for  the  motion,  and 
Mr.  Burke,  In  behalf  of  appellants,  contra.  It 
Is  adjudged  by  the  court  that  the  objection  is 
well  taken;  and  it  is  tilerefore  ordered  that 
tlie  said  apiieal  be  dismissed,  without  preju- 


dice to  the  appellants,  npon  final  Judgment, 
to  appeal  from  such  order.  If  the  same  be 
appealable. 

(43  8.  C.  17) 

STANDARD  SEWING  MACH.  CO.  t.  HEN- 
RY et  aL 
(Supreme  Court  of  South  Carolina.     Jan.  8. 

1895.) 

Action  ox  Notb— BvrocKOB— Sham  Axswn— 

MoTioK  TO  Stkikb. 

1.  In  an  action  on  a  note  dated  August  10. 
1893,  in  which  defendants  denied  that  the  note 
was  due  or  unpaid,  a  letter  by  one  of  the  dn- 
fendants  to  one  who  ia  not  shown  to  be  con- 
nected with  plaintjS  as  payee  of  the  note. 
and  which  asks  for  a  holding  over  for  10  days 
after  maturity  of  a  note  therein  referred  to  as 
falling  due  on  Jnly  26,  1892,  is  inndmisBible  in 
the  absence  of  evidence  that  th«  note  in  nit 
was  a  renewal  of  such  note. 

2.  Where  plaintiff  served  notice  of  motion 
to  strike  out  the  answer  as  sham  and  irrelevant, 
a  further  notice  that  plaintiff  will  not  rely  sole- 
ly on  what  appean  oo  the  face  oi  the  answer 
in  support  of  the  motion,  but  will  introduce 
other  matter,  is  merely  supplementary  to  the 
first  notice. 

3.  It  was  error  to  strike  out  as  sham  and 
frivolous  an  answer  which  admitted  the  execu- 
tion of  the  note  in  suit,  but  denied  oil  the  otht-r 
allegations  of  the  complaint,  including  the  alle- 
gation of  plaintiff's  ownership. 

Appeal  from  common  pleas  circuit  court  ot 
Marlon  county;  W.  C.  Benet,  Judge. 

Action  by  the  Standard  Sewing-Machine 
Company  against  John  E.  Henry  and  another. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

The  decree  and  exceptions  referred  to  In  the 
opinion  axe  as  follows: 

Decree 

"This  Is  a  motion  made  by  the  plaintiffs 
herein  to  strike  out  the  answer  of  the  de- 
fendants on  the  ground  that  it  is  sham  and 
Irrelevant;  and  on  the  further  ground  that 
it  is  frivolous,  and  Intended  merely  for  delay. 
It  appears  that  the  motion  came  on  to  be 
heard  at  the  April  term  of  the  court,  before 
Judge  Aldrleh;  but  that  when  the  fact  was 
developed  that  copies  of  certain  affidavits  and 
letters,  upon  which'  plaintiffs  partly  relied, 
had  not  been  served  upon  the  defendants, 
the  circuit  Judge  continued  the  case  on  the 
docket,  without,  however,  refusing  the  mo- 
tion. Subsequently,  on  14th  June,  1894,  the 
following  was  served  by  plaintiffs  upon  the 
defendants:  '[Title  of  cause.]  The  defend- 
ants, or  their  attorneys,  Johnson  &  Johnson, 
will  take  notice  that  plaintiffs  wni  not  only 
rely  upon  what  appears  on  the  face  of  de- 
fendants' answer.  In  support  of  plaintiffs'  mo- 
tion, of  which  notice  was  given  you  on  the 
7th  March,  1894,  but  will  rely  further  on  an 
original  letter  of  defendants  to  S.  B.  Lucy, 
plaintiffs'  manager.  In  the  handwriting  of  de- 
fendant, J.  E.  Henry,  dated  Latta,  S.  C,  July 
22,  1892,  and  also  on  affldavjt  of  W.  W.  Sel- 
lers of  our  firm,  copies  of  both  of  which  are 
herewith  furnished.  SeUers  &  Sellers,  Plain- 
tiffs* Attorneys.'     At'  the  summer  term  ot 
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the  court  it  Is  objected  by  tbe  defendanta 
that  tbe  original  notice  of  motion  Is  no  Icmger 
of  torce,  and  tbat  the  foregoing  paper  la  not 
a  new  notice  of  motion,  nor  sufficient  as  a 
notice  of  motion.    On  this  point  I  bold  tbat, 
although  the  foregoing  paper  is  not  a  new 
notice  of  motion,  It  is  sufficient  as  a  supple- 
mental notice,  and  that  the  original  notice 
is  still  of  force;  the  motion  not  having  been 
heard  and  decided  hy  Judge  Aldrlch,  but  sim- 
ply continued  with  the  whole  case.    The  sup- 
plemental notice  refers,  is  terms,  to  the  orig- 
inal notice,  and,  in  effect,  incorporates  it. 
The  defendants,  therefore,  could  not,  and  In 
fact  did  not,  plead  surprise.    The  objection 
is  overruled.    I  have  examined  with  care  the 
complaint  and  the  answer,  and  have  consid- 
ered the  affidavit  and  the  letters,  copies  of 
which  were  served  on  the  defendants,  and  I 
have  come  to  the  conclusion  that  the  motion 
of  plaintiflB  should  be  granted,  and  that  tbe 
answer  of  the  defendants  should  be  stricken 
out  as  sham  and  frivolous.    The  answer  Is 
as  follows:    '[Title  of  cause;]    The  defend- 
ants,  answering   the    complaint   herein  by 
Johnson  &  Johnson,  their  attorneys,  say  that 
they  admit  the  execution  of  the  note  sued  on, 
but  they  deny  each  and  every  other  material 
allegation  of  tbe  complaint.    Wherefore,'  etc. 
The  New  Tork  rule  has  been  affirmed  In  this 
state,  namely,  that  the  court  has  no  power 
to  strike  out  as  sliam  an  answer  which  makes 
a  general  denial.    Bansom  v.  Anderson,  9  S. 
0.  439.    But  the  answer  herein  does  not  quite 
make  a  general  denial.    It  admits  tbe  exe- 
cution of  the  note  upon  which  the  suit  is 
brought,  and  then  it  denies  'each  and  every 
»ther  material  allegation,'  leaving  it  to  be 
afterwards  settled  as  to  what  are  or  are  not 
'material'  aUegatloofi.    Besides  the  execution 
of  the  note,— which  tbe  answer  admits,— the 
complaint  alleges  nonpayment  after  the  note 
was  due  and  payable,  and  that  the  plaintiCCs, 
who  are  the  legal  owners  and  benders  there- 
of, are  duly  incorporated  under  and  by  the 
laws  of  the  state  of  Ohio,  and  tliat  the  de- 
fendants are  copartners  trading  under  tbe 
firm  name  of  J.  B.  Henry  &  Ck>.    Not  one  of 
these  allegations  is  specifically  or  indirectly 
denied  by  the  answer.   It  is  weU  settled  that 
tbe  defense  ct  payment  must  be  specific- 
ally pleaded.     McBlwee  v.   Hutchinson,  10 
S.  C.  438.    This  the  answer  has  not  done,  and 
tbe  plaintiffs'  allegation  of  nonpayment  of 
tbe  debt  due  has  not  been  denied.    The  plain- 
tiffs having  alleged  that  they  are  suing  in 
tbeir  corporate  capacity,  if  the  defendants 
deedred  to  question  their  legal  capacity  to  sue 
they  should  have  raised  the  objection  by  de- 
mnrrer.    Falling  this,  they  have  waived  their 
right  to  object,  and  the  complaint  is  not  de- 
nied as  to  this  allegation.    Daniels  v.  Moses, 
12  S.  a  130;  Banking  Co.  v.  Turner,  8  S.  G. 
Ill;    liumber  Co.  v.  Blsley,   25    S.  G.  309; 
Steamship  Co.  ▼.  Rodgers,  21  S.  G.  34.    Sim- 
ilarly as  to  the  allegation  that  the  defendants 
are  copartners.   This  also  stands  undenled. 
Bat,  In  addition  to  what  is  thus  manifest  on 


the  ffice  of  the  pleadings,  It  was  satisfac 
torily  shown  by  a  letter  of  one  of  the  defend- 
ants, and  by  the  affidavit  of  one  of  the  plain- 
tiffs' counsel,  that  the  debt  sued  on  was  a 
bona  fide  claim  which  the  defendants  had  ad- 
mitted, but  which  they  said  they  did  not  in- 
tend to  pay  if  they  could  belp  it  To  this  the 
defendants  filed  no  counter  affidavits  nor  de- 
nial of  any  sort.  I  am  therefore  constrained 
to  hold  that  the  answer  is  sham,  manifestly 
false,  and  intended  only  for  delay,  and  must  be 
stricken  out.  But,  even  if  the  above  ground 
be  not  tenable,  I  hold  that  the  answer  must 
be  stricken  out  on  the  ground  that  it  is  frivo- 
lous. Our  supreme  court  has  said  that  'an 
answer  may  be  said  to  be  frivolous  when  It 
fails  to  deny  any  of  the  allegations  of  the 
complaint,  or  to  state  any  new  matter  by 
way  of  defense.'  Machine  Co.  v.  Hill,  27  S. 
G.  165,  3  S.  E.  82.  I  have  already  given  my 
reasons  for  holding  that  the  answer  before 
me  falls  to  deny  any  of  the  allegations  of  the 
complaint,  and  it  Is  manifest  that  it  states  no 
new  matter  by  way  of  defense.  I  cannot 
evade  tbe  just  conclusion  that  the  answer  is 
frivolous,  and  framed  merely  for  delay,  and 
I  must  grant  plaintiffs'  motion.  It  is  there- 
fore ordered  and  adjudged  that  the  answer 
of  the  defendants  herein  be  stricken  out,  as 
being  sham  and  frivolous.  It  is  further  or- 
dered and  adjudged  that  the  plaintiffs  have 
Judgment,  as  in  cases  by  default,  in  accord- 
ance with  the  terms  of  tbe  note  sued  on.  It 
Is  further  ordered  and  adjudged  that  the  plain- 
tiffs have  Judgment  also  for  ten  dollars,  as 
their  costs  for  this  motion." 

Bxceptiona. 

"Defendants  (appellants)  except  to  the  or- 
der  of  bis  honor.  Judge  W.  C.  Benet,  of  date 
July  5th:  First  Because,  while  holding  that 
the  notice,  affidavit  of  W.  W.  Sellers,  and  al- 
leged letter  served  on  defendants'  attorneys 
14th  June  do  not  constitute  a  new  notice  of 
motion,  his  honor  holds  that  said  papers  are 
a  sufficient  supplemental  notice,  and  errone- 
ously, it  is  submitted,  considers  and  decides 
the  original  notice  and  this  second  notice  and 
papers  annexed  together,  whereas  the  orig- 
inal notice  was  the  moving  paper,  and  the 
real  hearing  was  to  be  on  it  and  according  to 
its  face,  without  supplement.  Second.  Be- 
cause it  was  error  to  consider  the  alleged 
letter  of  defendants  without  proof  of  its  gen- 
iiineness.  Third.  Because  his  honor  erred, 
It  is  submitted,  in  holding  that  'not  one  of 
these  allegations  (meaning  all  the  allegations 
except  the  one  as  to  the  execution  of  tbe 
note)  is  specifically  or  indirectly  denied  by 
the  answer,'  for  it  is  submitted  that  all  of 
the  material  allegations  of  the  complaint, 
.except  the  execution  of  the  note  sued  on, 
were  denied  In  the  -answer.  Fourth.  Because 
his  b(mor  errs,  it  is  submitted,  in  holding  that 
'the  defense  of  payment  must  be  specifically 
pleaded,'  without  any  qualification  of  that 
doctrine,  such  as.  that  the  complaint  must, 
when  that  doctrine  aopiles,  be  an  ordinary 
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complaint  on  a  plain  note,  without  peculiar- 
ity, Willie  the  complaint  in  this  case  Is  very 
peculiar  in  its  terms  and  allegations,  and  the 
general  denial  here  controverts  the  allegation 
of  nonpayment  as  one  of  the  other  material 
allegations  of  the  complaint.  Fifth.  Because 
his  honor  ignores  the  fact  that  the  material 
allegation  that  plaintiffs  are,  at  the  com- 
mencement of  the  action,  the  owners  and  hold- 
ers of  the  note,  is  denied  by  the  answer,  and 
that  no  proof  to  sustain  that  allegation  was 
offered,  and  the  original  note  was  not  shown 
so  as  to  exhibit  its  custody  by  plaintiffs  at  the 
hearing.  Sixth.  Because  it  was  error  in  his 
honor  in  holding  that  the  allegation  of  the 
partnership  of  defendants  is  not  denied,  say- 
ing, in  effect,  that  partnerships  stand  similar- 
ly with  corporations  in  pleadings,  whereas, 
it  is  submitted,  the  rule  is  different,  and  that 
the  general  denial  in  this  case  puts  the  ques- 
tion of  defendants'  alleged  partnership  in 
Issue,  and  that  there  Is  no  proof  to  sustain  it. 
Seventh.  Because  his  honor  commits  error  in 
not  only  considering  the  unproved  alleged  let- 
ter of  one  of  the  defendants,  but  on  it  and 
on  the  affidavit  of  plaintlfTs'  counsel,  both 
relating  to  a  time  previous  to  the  commence- 
ment of  the  action,  decrees,  in  effect,  that 
no  change  occurred  thereafter  and  before  suit 
brought,  and  that,  while  the  answer  denies 
nothing  material,  yet  it  is  false'  and  sham. 
Eighth.  Because  his  honor  erred,  further,  in 
ordering  in  said  decree  of  5th  July  not  only 
that  the  answer  Is  sham,  but  frivolous  on  its 
face,  and  that  it  be  stricken  out  Ninth. 
Because  his  honor  ordered,  further.  In  said 
decree  of  5th  Jnly,  'that  the  plaintiffs  have 
Judgment  aa  In  cases  by  default,  in  accord- 
ance with  the  terms  of  the  note  sued  on,' 
whereas  the  action  proper  had  not  been  reach- 
ed on  the  doclset,  court  uad  adjourned,  and 
defendants  (appellants)  desired  to  interpose 
an  oral  demurrer  to  this  peculiar  complaint 
Tenth.  Because  his  honor  ordered,  further, 
in  the  decree  of  July  5th,  'that  the  plaintiffs 
have  Judgment  also  for  ten  dollars,  as  their 
costs  for  this  motion.'  Eleventh.  Defend- 
ants (appellants)  except  to  the  intended  did- 
der for  Judgment  of  hia  honor.  Judge  Benet 
Indorsed  on  the  back  of  the  complaint,  be- 
cause defendants  (appellants)  had  given  no- 
tice of  appeal  to  the  supreme  court  prior 
thereto,  and  his  hcmor  had  no  Jurisdiction  to 
Indorse  said  order,  especially  since  it  was 
done  without  notice  and  ex  parte.  Twelfth. 
Because  his  honor  committed  error  In  re- 
ceiving the  papers  from  the  clerk's  office 
after  they  had  been  finally  filed  by  him,  and 
after  notice  of  appeal,  and  in  granting  any 
order  thereon,  especially  without  notice  to 
defendants'  counsel,  and  in  fixing  counsel 
fees  without  reference  or  notice,  and  In  or- 
dering Judgment  for  a  certain  sum  on  a  note 
not  exhibited  In  court  Thirteenth.  Defend- 
ants (appellants)  except  to  and  appeal  from 
the  alleged  Judgment  signed  and  entered  by 
D.  F.  Miles,  C.  O.  P.,  because  the  said  order 
of  2d  August,  1894^  on  which  said  Judgment 


purports  to  be,  based.  Is  void,  and  the  clerk 
bad  no  authority  to  enter  up  such  Judgment" 

Johnson  &  Johnson,  for  appellants.  SellMs 
&  Sellers,  for  respondents. 

MclVER,  C.  J.  This  was  an  action  to  re- 
cover the  amount  alleged  to  be  due  on  a  ne- 
gotiable promissory  note.  The  allegations  In 
the  complaint  are  substantially  as  follows: 
That  on  the  10th  day  of  August  1893,  the  de- 
fendants made  thehr  promissory  note  in  writ- 
ing, whereby  they  promised  to  pay  to  the 
plaintKfs,  or  order,  at  the  Mercliants'  & 
Farmers'  Bank  of  Marion,  four  months  aft- 
er the  date  thereof,  the  sum  of  $1,220.06, 
together  with  a  stipulation  that  if  the  note 
has  to  be  collected  by  suit  the  defendants 
would  pay  all  costs.  Including  10  per  cent 
attorney's  fee;  that  although  the  said  note 
became  due  and  payable  before  the  com. 
mencement  of  this  action,  yet  the  defendants 
have  not  paid  the  same;  that  plaintiffs  are 
now  the  lawful  owners  and  holders  of  the 
said  note;  that  the  plalntUIs  have  been  duly 
Incorporated  tmder  the  laws  of  the  state  of 
Ohio;  and  that  defendants  are  copartners  in 
trade,  under  the  name  of  J.  B.  Henry  &  Co. 
The  defendants  answered,  admitting  the  exe- 
cution of  the  note  sued  on,  but  denying  each 
and  every  other  material  allegation  In  the 
complaint.  Upon  the  service  of  the  answer, 
the  plaintiffs,  on  the  7th  day  of  March,  1894. 
served  a  notice  on  defendants'  counsel  of  a 
motion  "to  strike  out  the  defendants'  answer 
in  the  above  case  as  sham  and  Irrelevant": 
and,  falling  in  that  plainUffs  will  move  for 
Judgment  on  the  ground  that  ''the  answer  is 
frivolous,  and  intended  merely  for  delay." 
This  motion  came  on  to  be  heard  by  his 
honor,  Jndge  Aldrlch,  at  the  April  term  of 
the  court'  but  when  the  fact  was  developed 
that  copies  of  certain  papers  Octter  and  affi- 
davit) had  not  been  served  upon  the  defend- 
ants. Judge  Aldrich  continued  the  case  on 
the  docket,  without,  however,  refusing  the 
motion.  Subsequently,  to  wit,  on  the  14th 
day  of  .Tune,  1894,  plaintiffs  served  a  further 
notice  on  defendants,  that  plaintiffs  "will  not 
only  rely  upon  what  appears  on  the  face  of 
defendanfti'  answer  In  support  of  plaintlfFs' 
motion,  of  which  notice  was  given  you  on  the 
7th  March,  189i4,  but  will  rely  further  on  an 
original  letter  of  defendants  to  S.  B.  Lucy, 
plaintiffs''  manager,  in  the  handwriting  of 
defendant  J.  E.  Henry,  dated  Latta,  S.  C. 
July  22, 1892,  and  also  on  affidavit  of  W.  W. 
Sellers,  of  our  firm,  copies  of  both  of  which 
are  herewith  furnished."  The  letter  thus  re- 
ferred to,  a  copy  of  which  Is  set  out  In  the 
"case,"  purports  to  be  a  letter  of  the  date 
mentioned,  addressed  to  Mr.  8.  B.  Lucy. 
Richmond,  Va.,  without  anything  in  It  to 
show  that  said  Lucy  was  in  any  way  connect- 
ed with  i^aintlffs,  in  which  it  ia  claimed  that 
the  defendants,  referring  to  a  note  "which 
falls  due  on  the  26th  inst"  <Jnly,  1882).  ask 
that  the  bank  be  lnstru(<ted  to  bold  said  note 
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for  ten  days  after  maturity,  when  defendants 
would  pay  It  The  affidavit  of  Mr.  Sellers,  a 
copy  of  whicb  Is  likewise  set  out  In  tbe 
"case,"  iB  to  the  effect  that,  on  the  day  Upon 
which  his  flrm  received  for  collection  the  note 
mentioned  in  the  complaint,  he  wrote  the  de- 
fendant J.  JS.  Henry,  Informing  him  of  tbe 
same;  that  two  days  thereafter  both  of  tbe 
defendants  appeared  at  tbe  office  of  Messrs. 
Sellers  &  Sellers,  to  see  about  tbe  matter; 
that  they  both  admitted  the  execution  of  the 
note,  and  that  it  was  unpaid;  "that  It  was 
a  renewal  note  (think  he  said  it  was  a  sec- 
ond or  third  renewal);  that  he  offered  to 
plaintiffs  to  return  tbe  property  purchased 
for  which  the  note  was  given,  and  to  pay  one 
hundred  dollars  besides  the  return  of  the 
property;  said  be  did  not  intend  to  pay  a 
dollar  of  it  if  be  could  help  it;  that  he  bad  no 
property  that  could  be  made  liable  to  it;  that 
be  owed  other  debts;  that  be  had  secured 
them,  and  then  bad  tbe  papers  in  his  pock- 
et" Upon  these  papers  tbe  motion  came  on 
to  be  heard  by  Ills  honor,  Judge  Benet,  who 
filed  bis  decree,  5tb  of  July,  1894,  in  which 
be  held  that  tbe  answer  was  both  sham  and 
frivolous,  and  that  plaintiffs  "have  Judgment, 
as  In  cases  by  default.  In  accordance  with  the 
terms  of  the  note  sued  on,"  and  also  for  $10 
costs  of  this  motion.  Defendants,bavlng  been 
served  with  notice  of  the  filing  of  this  de- 
cree, gave  due  notice  of  appeal  therefrom. 
After  the  service  of  this  notice  of  appeal,  the 
original  summons  and  complaint  were  return- 
ed to  Judge  Benet,  who  on  tbe  2d  day  of 
August,  1894,  made  tbe  following  indorse- 
ment on  tbe  complaint:  "The  answer  of  de- 
fendants having  been  stricken  out  as  sham 
and  frivolous,  it  is  ordered  that  plaintiffs 
have  leave  to  enter  up  judgment  against  de- 
fendants for  twelve  hundred  and  eighty 
89/100  dollars  debt,  and  Interest  at  ten  per 
cent,  one  hundred  and  twenty-eight  08/100 
dollars,  fees  for  collections  by  suit,  according 
to  tbe  terms  of  the  note  sued  on,  and  ten 
($10)  dollars  attorney's  fees  for  tbe  motion, 
aggregating  fourteen  hundred  and  eighteen 
dollars  and  ninety-seven  cents  (1,418.97),  and 
for  all  other  legal  costs."  In  pursuance  of 
this  order.  Judgment  was  entered,  la  accord- 
ance with  the  terms  thereof,  on  tbe  Stb  of 
August  1894,  and  the  defendants  gave  due 
notice  of  appeal  from  tbe  order  for  Judgment 
above  set  out,  as  well  as  from  tbe  Judgment 
entered  In  pursuance  thereof.  We  do  not  deem 
it  necessary  to  set  out  in  eztenso  the  sev- 
eral exceptions  upon  which  the  appeal  Is 
based,  as  we  iHropose  only  to  consider  tbe 
questions  which  they  present  which  we  re- 
gard material;  but  think  the  decree  of  tbe 
circuit  Judge,  as  well  as  tbe  exceptions, 
should  be  incori>orated  with  tbe  report  of  the 
case. 

We  agree  with  tbe  circuit  Judge  that  the 
notice  of  tbe  14th  June,  1894,  was  but  sup- 
plementary to  tbe  original  notice  of  the  mo- 
tion served  on  the  7tb  of  March.  1894,  and 
■imply  designed   to   indicate   to  defendants 


what  papers,  in  addition  to  the  ansVer, 
would  be  relied  upon  to  sustain  tbe  motion, 
Which  had  been  continued  at  the  previous 
term.  It  seems  to  us,  however,  that  tbe  cir- 
cuit Judge  erred  In  receiving  and  consider- 
ing tbe  letter  purporting  to  liave  been  written 
by  defendants  to  S.  B.  Lucy  without  some 
evidence  of  Its  genuineness,  which  we  are 
unable  to  find  in  the  "case."  In  addition  to 
this,  that  letter  could  not  possibly  have  re- 
ferred to  the  note  which  constituted  tbe  basis 
of  the  present  action,  for  that  letter  bears 
date  on  the  22d  July,  1892,  and,  by  Its  terms, 
refers  to  a  note  which  fell  due  on  the  26tb 
of  that  month,  more  than  a  year  before  tbe 
note  mentioned  in  the  complaint  was  given. 
Moreover,  that  letter  was  addressed  to  S.  B. 
Lucy,  who  is  not  shown  by  any  competent 
evidence  to  have  had  any  connection  of  any 
kind  with  tbe  plaintiffs.  It  Is  true  that  It  Is 
stated  in  tbe  notice  of  the  14tb  of  June,  1894, 
that  Lucy  was  plaintiffs'  business  manager; 
but  that  is  a  mere  statement  of  counsel,  and 
certainly  constitutes  no  legal  evidence  of  the 
fact  In  tbe  affidavit  of  Mr.  Sellers,  which 
is  in  evidence,  there  is  no  statement  to  that 
effect,  and  nothing  to  show  any  connection 
between  the  note  referred  to  in  tbe  letter  and 
the  note  mentioned,  except  tbe  general  state- 
ment that  tbe  note  mentioned  In  tbe  complaint 
was  a  renewal;  but  of  what  note  it  was  a 
renewal  there  Is  no  evidence.  It  seems  to  us, 
therefore,  that  the  cb-cuit  Judge  erred  In  re- 
ceiving and  considering  the  alleged  letter  of 
the  defendants  to  the  said  S.  B.  Lucy. 

We  think,  also,  that  the  circuit  Judge  erred 
In  holding  that  the  answer  should  be  strick- 
en out  as  sham  and  frivolous.  Tbe  rule,  as 
we  understand  It  is  that  an  answer  which 
denies  any  material  allegation  in  the  com- 
plaint cannot  be  stricken  out  on  motion,  as 
either  sham  or  frivolous.  If  tbe  defendant, 
by  his  answer  to  an  action  on  a  money  de- 
mand, puts  in  issue  any  material  allegation 
in  the  complaint,  be  has  a  right  to  have  such 
Issue  tried  by  a  Jury.  See  Ransom  v.  Ander- 
son, 9  S.  C.  488;  Machine  Co.  v.  Hill,  27  S. 
C.  104^  3  S.  B.  82.  Now,  in  this  case,  the  de- 
fendants, by  their  answer,  did  put  In  Issue 
at  least  one  of  the  material  allegations  of 
tbe  complaint,  to  wit,  that  tbe  plaintiffs  were 
tbe  legal  owners  and  holders  of  tbe  note. 
While  we  agree  with  tbe  drcnlt  Judge  Uiat 
the  cases  which  he  cites  do  show  that  tbe 
corporate  capacity  of  the  plaintiffs  was  not 
put  in  Issue  by  the  general  denial  In  de- 
fendants' answer,  yet  we  are  not  prepared 
to  admit  that  the  same  rale  would  apply 
to  the  allegation  that  the  defendants  were  co- 
partners. But  as  it  Is  alleged  In  the  com- 
plaint that  the  defendants,  who  are  named  as 
copartners  In  the  title  of  the  complaint, 
"made  theb:  promissory  note  in  writing,"  etc., 
and  the  defendants,  in  their  answer,  "admit 
tbe  execution  of  the  note  sued  on,"  this,  we 
suppose,  might  be  regarded  as  an  admission 
that  the  note  was  executed  by  them  as  co- 
partners.   Walter  v.  Godshall,  32  S.  a  187, 
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10  S.  B.  951.  Under  this  view  of  the  caae, 
It  becomes  necessary  to  consider  those  of  the 
ezceptlons  which  Impute  error  to  the  clrcnlt 
Judge  In  Indorsing  the  order  tar  Judgment 
on  the  complaint,  after  the  filing  of  his  de- 
cree, and  after  nptlce  of  appeal  therefrom, 
and  the  entry  of  Judgment  In  accordance  with 
such  order;  for  If,  as  we  have  seen,  there 
was  error  In  striking  out  the  answer  as  sham 
and  frivolous,  no  Judgment  could  properly  be 
ordered  (h:  entered  until  the  issue  presented  by 
the  pleadings  had  been  tried  by  the  Jury.  It 
may  be  as  well,  however,  to  notice  that  both 
in  the  order  for  Judgment  indorsed  on  the  com- 
plaint, and  in  the  judgment  entered  in  pur- 
suance of  such  order,  $10  are  awarded  to 
plaintiffs'  attorneys  as  their  fees  for  the  mo- 
tion to  strike  out  the  answer,  in  disregard 
of  the  act  of  1892,  entiUed  "An  act  to  re- 
peal all  acts  in  relation  to  attorneys'  costs." 
21  St  30.  The  Judgment  of  this  court  is  that 
the  order  and  Judgment  of  the  circuit  court 
be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  trial. 


(43  s.  c.  U) 

Bx  parte  BOARD  OF  COM'RS  OP  FLOR- 
ENCE GRADED  SCHOOLS. 

In  re  McDUFFIE,  School  Commissioner. 

(Supreme  Court  of  Sooth  Carolina.     Jan.  8, 

1895.) 

BcEOOi.  FuxD  —  Warrant  fox  —  Mandamus  to 

COKPBL— CONSTITUTIONAUTT  OF  STAT- 
UTE— When  Dsciokd. 

1.  Act  1894  (21  St  at  Large,  p.  635),  con- 
stituting the  lioard  of  commiBsioners  of  the  Flor- 
ence Graded  Schools,  provides  tiiat  the  county 
treasurer  shall  hold  the  constitutional  and  poll 
tax  to  which  the  said  school  district  is  entitled 
subject  to  the  warrant  of  the  board  of  sctiool 
commissioners  of  said  school  district.  Rev.  St. 
1893,  g  1089,  provides  that  all  moneys  disbursed 
by  any  coun^  treasurer  on  account  of  school 
funds  or  poll  tax  shall  be  paid  on  orders  of  the 
boards  oi  school  trustees,  conntersigned  by  the 
county  school  coounissioner,  or  "as  otherwise 
directed  in  this  chapter."  Hdd,  that  the  board 
of  commissioners  or  the  Florence  Graded  School 
district  cannot  maintain  mandamus  to  compel 
the  county  school  commissioner  to  draw  his 
warrant  in  their  favor  on  the  connty  treasurer 
for  a  balance  of  the  constitutional  and  poll  tax 
in  the  hands  of  the  treasurer,  alleged  to  be  held 
for  the  benefit  of  such  district  such  act  being 
unnecessary. 

2.  A  court  will  not  pass  on  the  constitu- 
tionality of  a  law,  unless  necessary  to  the  de- 
termination of  the  case  in  which  the  question  is 
presented. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  D.  A.  Townsend,  Judge. 

Petition  by  the  board  of  commissioners  of 
the  Florence  Graded  Schools  against  D.  Mc- 
Duflle,  school  commissioner.  There  was  a 
Judgment  for  defendant  and  petitioners  ap- 
peal.   Affirmed. 

McNelU  &  Hursey,  for  appellants.  W.  F. 
Clayton,  for  respondent 

McIVBR,  0.  J.  1%1B  was  an  application 
for  a  mandamus  addressed  to  his  honor 
Judge  Townsend.    The  petition  alleges.  In  its 


lint  paracrapb,  fbat  the  persons  therein 
named  "constitute  the  board  of  commission- 
ers of  the  Florence  Graded  Schools,  created 
by  an  act  of  the  general  assembly  entitled 
'An  act  to  provide  for  the  establishment  of  a 
new  school  district  In  the  [then]  connty  of 
Darlington,  and  to  authorize  the  levy  and 
collection  of  a  local  tax  therein,'  approved 
December  24,  1883,  and  an  act  amendatory 
thereof,  approved  January  4,  1804."  In  the 
second  paragraph  the  allegations  are  as  fol- 
lows: "That  D.  McDuffle  is  the  school  com- 
missioner of  the  county  of  Florence,  and  as 
such  has  under  his  control  the  sum  of  two 
hundred  and  nineteen  and  60-100  dollars,  be- 
ing a  balance  of  the  constitutional  tax  and 
poll  tax  apportioned  according  to  law  to  said 
school  district,  and  which  has  been  long  since 
subject  to  his  warrant  for  the  benefit  of  said 
school  district;  and  although  demands  bave 
been  made  upon  the  said  D.  McDuffle,  school 
commissioner  as  aforesaid,  for  the  warrant 
in  accordance  with  your  petitioners'  rights  in 
the  premises,  he  refused  and  still  refuses  to 
issue  the  said  warrant"  The  prayer  of  the 
petition  Is  that  a  writ  of  mandamus  may  is- 
sue requiring  the  said  D.  McDuffle,  as  school 
commissioner  of  Florence  connty,  to  issue  his 
warrant  for  the  payment  of  the  sum  of 
$219.60  to  your  petitioners  for  the  purposesi 
set  forth.  The  respondent  in  his  return,  ad- 
mits the  allegations  contained  in  the  first 
paragraph  of  the  petition,  but  he  denies  all 
of  the  allegations  contained  In  the  second 
paragraph  of  the  i)etItion,  except  so  much 
thereof  as  alleges  that  he  is  school  commis- 
sioner of  Florence  county.  The  respondent 
as  a  further  reason  why  the  writ  prayed  for 
should  not  issue,  alleges  "that  the  Florence 
Graded  Schools,  as  organized  and  managed 
by  the  petitioners,  are  not  public  schools, 
within  the  contemplation  of  the  constitution 
of  the  state  of  South  Carolina  and  the  acts 
of  the  legislature  passed  In  pursuance  there- 
of"; for  he  alleges  that  if  the  acts  of  the 
general  assembly  above  referred  to,  to  wit 
the  act  of  1883  and  the  amendatory  act  ap- 
proved 4th  January,  1894,  confer  upon  the 
petitioners  the  authority  claimed  and  exer- 
cised, the  same  arc  in  conflict  with  the  con- 
stitution, especially  sections  4  and  10  of  ar- 
ticle 10  of  that  instrument  Respondent  also 
submits  certain  affidavits,  copies  of  which  are 
set  out  In  the  "case,"  tending  to  show  that 
the  board  of  commissioners  of  the  Florence 
Graded  Schools  require  the  payment  of  tui- 
tion fees,  except  from  those  unable  to  pf»y 
the  same.  Upon  these  papers,  thus  briefly 
stated,  the  case  was  heard  by  the  circuit 
Judge,  who,  after  argument  "ordered  that  the 
writ  of  mandamus  prayed  for  be  refused,  tor 
the  reason  that  the  act  of  the  legislature  in- 
corporating the  graded  schools  makes  them 
pay  schools,  inasmuch  as  it  empowers  tlie 
commissioners  to  impose  a  tuition  fee  on  each 
pupil.  Whether  they  exercise  this  ixjwer  or 
not  does  not  alter  the  case;  It  is  the  power 
vested  in  Qiem  by  the  act  which  determines 
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the  character  or  kind  of  the  scbooL  This  la 
contrary  to  the  spirit  of  the  free-school  sys- 
tem, provided  for  by  the  constitution.  Un- 
der that  system,  as  I  understand  II;  the 
schools  are  open  to  all,  without  restriction, 
UDtil  the  free-school  fnnd  Is  exhausted.  The 
two-mill  constitutional  tax  can  only  be  used 
for  the  maintenance  of  free  public  schools, 
and  the  school  commissioner  has  no  legal 
authority  to  apply  It  for  any  other  purpose. 
Return  shows  that  fees  are  charged  In  this 
school  as  authorized  by  the  act" 

From   this  Judgment  the  petitioners  have 
appealed  upon  the  several  grounds  set  out  in 
the  record,  which,  under  the  view  we  take 
of  the  case,  it  will  not  be  necessary  to  state. 
While  we  concur  In  the  conclusion  reached 
by  the  circuit  Judge,  that  the  prayer  for  a 
writ  of  mandamus  should  be  refused,  we  do 
not  agree  with  him  In  the  grounds  upon  which 
he  rested  his  conclusion.    There  are,  at  least, 
two  reasons  why  the  mandamus  should  have 
been  refused.    In  the  first  place,  It  does  not 
appear  that  there  are  any  funds  In  the  hands 
or  under  the  control  of  the  respondent  to 
which  petitioners  are  entitled;  for  it  will  be 
observed  that  the  allegation  to  that  effect  in 
the  second  paragraph  of  the  petition  Is  dis- 
tinctly denied  by  the  return,  and. there  is  no 
evidence  in  the  "case"  containing  the  return. 
In  the  second  place,  even  If  It  did  appear  that 
the  sum  of  money  mentioned  in  the  second 
paragraph  of  the  petition  was  "a  balance  of 
the  constitutional  tax  and  poll  tax  appointed 
according  to  law"  to  the  school  district  of  the 
city  of  Florence,  we  see  no  reason  why  the 
same  could  not  be  drawn  from  the  county 
treasurer  by   the  warrant  of  the  board  of 
school  commissioners  of  said  school  district; 
for  by  the  fifth  section  of  the  act  approved 
4th  January,  1894  (21  St,  at  page  635),  it  is 
provided  "that  the  county  treasurer  shall  hold 
the  constitutional  tax  and  poll  tax  to  which 
the  said  school  district  Is  entitled  under  the 
general  provision  of  law,  subject  to  the  war- 
rant of  the  board  of  school  commissioners  of 
said  school  district";  for  while  It  Is  true  that 
section  1089  of  the  Revised  Statutes  of  1893 
does  provide  that  "all  moneys  disbursed  by 
any  county  treasiuer  on  account  of  school 
fnnds,  or  taxes,  or  poll  tax,  shall  be  paid  on 
the  orders  of  [the]  boards  of  school  trustees, 
countersigned  by  the  county  school  commis- 
sioner, or   tu   olJitruiiM   directed   in  thit  e/uip- 
ter,"   yet   as  the   act   of   4th   January,  1894, 
above  quoted,  which  appropriately  belongs  to 
"tbis  chapter,"  does  otherwise  direct,  to  wit 
that  school  funds  In  the  hands  of  the  county 
treasurer,  after  they  have  been  apportioned 
to  the  Florence  school  district  shall  be  subject 
to  the  warrant  of  the  board  of  school  commis- 
sioners of  said  school  district  without  any 
requirement  that  such  warrant  shall  be  coun- 
tersigned by  the  school  commissioner,  we  see 
no  necessity  for  any  such  countersigning.    It 
tvill  be  observed  that  the  words  which  we 
bare  italicized  In  the  foregoing  quotation  of 
i>L>ction  1080  of  the  Revised  Statutes  were  not 


in  the  section  as  tt  orlglnaOy  appearefl  in 
the  General  Statutes  of  1882,  but  were  added 
thereto  as  a  special  amendment  by  the  act  of 
1883  (18  St,  at  page  537);  showing  tbat  the 
legislature  did  not  Intend  In  every  instance 
that  school  fnnds  should  be  paid  out  only  on 
warrants  countersigned  by  the  school  com- 
missioner. But  be  this  as  It  may,  it  Is  suf- 
ficient for  the  purpose  of  this  case,  to  say 
that  this  is  not  an  application  to  require  the 
school  commissioner  to  countersign  a  warrant 
drawn  by  the  board  of  commissioners  of  the 
Florence  school  district  but  the  application 
here  Is  to  compel  the  sdxool  commissioner  to 
draw  his  warrant  for  the  fund  In  question. 

For  these  reasons  we  think  the  Judgment 
below  must  be  affirmed.  But  we  desire  to 
add  that  in  affirming  the  Judgment  we  are 
not  to  be  understood  as  indorsing  the  sound- 
ness of  the  reasoning  employed  by  the  circuit 
Judge  to  sustain  his  Judgment  We  do  not 
think  that  the  question  of  the  constitution- 
ality of  so  much  of  the  act  of  4th  January, 
1894,  as  authorizes  the  board  of  commission- 
ers of  the  Florence  Graded  Schools  to  assess 
upon  each  scholar  supplementary  tuition  fees, 
except  in  certain  cases,  can  properly  be  con- 
sidered or  determined  In  this  proceeding,  for 
two  reasons:  (1)  It  Is  a  well-settled  and  most 
salutary  rule  that  a  court  should  never  under- 
take to  pass  upon  the  constitutionality  of  an 
act  of  the  legislature— an  ordinate  branch  of 
the  government— unless  it  Is  necessary  to  the 
determination  of  the  case  in  which  such  a 
question  is  presented;  and,  as  we  have  seen, 
it  is  not  necessary  to  determination  of  this 
case  that  we  should  pass  upon  the  constitu- 
tionality of  so  much  of  the  act  of  4th  January, 
1894,  as  empowers  the  board  of  commissioners 
of  the  school  district  of  the  city  of  Florence 
"to  assess  upon  each  scholar,  as  supplemen- 
tary tuition  fees,  such  sum  or  sums  as  may 
be  necessary  to  the  expenses  of  said  schools," 
accompanied  with  a  proviso  that  such  tuition 
fees  shall  not  be  exacted  from  those  unable 
to  pay  the  same;  tor,  a»  is  said  In  Oooley, 
Const  Lim.  (2d  Bd.),  at  page  163:  "Neither 
will  a  court  as  a  general  rule,  pass  upon  a 
constitutional  question,  and  decide  a  statute 
to  be  Invalid,  unless  a  decision  upon  that  very 
point  becomes  necessary  to  the  determination 
of  the  cause.  *  *  *  In  any  case,  therefore, 
where  a  ocmstltutlonal  question  is  raised, 
though  it  may  be  le^tlmately  presented  by 
the  record,  yet  If  the  record  also  presents 
some  other  and  dear  ground  upon  which  the 
coort  may  rest  its  Judgment  and  thereby 
render  the  constitutional  question  Immaterial 
to  the  case,  that  course  will  be  adopted,  and 
the  question  of  constitutional  power  will  be 
left  for  consideration  antU  a  case  arises  which 
cannot  be  disposed  of  without  considering  it 
and  when,  consequently,  a  decision  upon  such 
question  will  be  unavoidable."  But  In  addi- 
tion to  this,  it  seems  to  us  more  than  ques- 
tionable whether  it  is  competent  for  respond- 
ent to  raise  the  constitutional  question  in  this 
case;   for,  as  is  said  in  Cooley,  Const  Um., 
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at  paces  163. 164:  "Nor  will  a  court  listen  to  an 
objection  made  to  the  constitutionality  of  an 
act  by  a  party  whose  rights  It  does  not  affect, 
and  who  has  therefore  no  Interest  in  defeating 
It  *  *  *  The  statute  Is  assumed  to  be  valid 
unto  some  one  complains  whose  rights  it  in- 
yades.  Prima  fiicle,  and  on  the  face  of  the 
act  Itself,  nothing  wUl  generally  appear  to 
show  that  the  act  Is  not  valid;  and  It  Is  only 
when  gome  person  attempts  to  resist  its  oper- 
ation, and  calls  In  the  aid  of  the  Judicial 
power  to  pronounce  It  void  as  to  him,  bis 
property  or  his  rights,  that  the  objection  of 
unconstitutionality  can  be  presented  and  sus- 
tained. Respect  for  the  legislature,  therefore, 
concurs  with  well-established  principles  of  law 
In  the  conclusion  that  such  an  act  is  not  void, 
out  voidable  only;  and  it  follows,  as  a  neces- 
sary legal  Inference  from  this  position,  tliat 
this  ground  of  avoidance  can  be  taken  ad- 
vantage of  by  those  only  who  have  a  right  to 
question  the  validity  of  the  act,  and  not  by 
strangers."  In  this  case  it  appears  that  the 
petitioners  are  doing  nothing  more  than  what 
they  are  expressly  authorized  to  do  by  the 
sixth  section  of  the  act  of  4tb  January,  1894, 
from  which  the  preceding  quotation  has  been 
made;  and  if  it  is  claimed  that  such  provision 
is  unconstitutional,  and  Invades  or  infringes 
upon  the  constitutional  rights  of  any  citizen. 
It  is  for  such  citizen  to  raise  the  question  by 
some  proper  proceeding  against  the  petition- 
ers, and  not  for  this  respondent,  whose  con- 
stitutional rights,  so  far  as  we  can  discover 
from  anything  appearing  in  this  case,  have 
neither  been  invaded  nor  Infringed  upon  by 
said  act  or  by  the  action  of  the  petitioners 
thereunder.  We  must  therefore  decline  to 
indicate  any  opinion  as  to  the  constitutional 
question,  resting  our  affirmance  of  the  judg- 
ment below  solely  upon  the  grounds  herein 
above  stated,  and  not  upon  the  grounds  pre- 
sented in  the  drcult  decree.  The  judgment 
of  this  ooivt  Is  that  the  Judgment  of  the  dr- 
cult court  be  affirmed. 


(43  S.  O.  21) 

AiEBN  T.  McDonald  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.  8, 
1806.) 

BHSACH  op  COVBJtAMT  OT   WAItRAKTT  —  IClASCaa 

or  DAitAOB»— Faktial  Breach. 

1.  Iiiability  for  breach  of  a  covenant  of 
warranty  must  be  determined  by  the  laws  in 
force  when  the  contract  of  warranty  was  made. 

2.  Act  1824,  i  4,  p.  24,  provides  that,  in  an 
action  on  a  covenant,  the  measore  of  damages 
shall  be  the  amount  of  the  purchase  money  at 
the  time  of  the  alienation,  with  legal  interest. 
Bid,  that  where.  In  an  action  for  breach  of 
warranty,  It  appears  that  a  life  estate  was  con- 
veyed to  the  grantee,  and  enjoyed  by  him  and 
his  grantees,  the  valne  of  the  life  estate  should 
be  deducted  from  the  damages,  though  the  gran- 
tee who  brought  the  action  enjoyed  bnt  a  small 
portion  of  such  life  estate. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  R.  C.  Watts,  Judge. 
Action  by  Margaret  J.  Aiken  against  James 


E.  McDonald  and  another,  ezecators  of 
Thomas  W.  Rabb,  deceased,  for  breach  of 
covenant  of  warranty.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

Alston  &  Patton,   for    appellants.     Raga- 
dale  &  Ragsdale>  for  respondent 

McIVER,  O.  J.  On  the  27th  day  of  De- 
cember, 1869,  defendants'  testator,  by  a  deed 
containing  full  covenants  of  warranty,  con- 
veyed a  certain  tract  of  land  containing  74 
acres  in  fee  simple  to  one  William  Bell,  In 
consideration  of  the  sum  of  $450.  On  the 
3l8t  day  of  August,  1S85,  all  the  right,  title, 
and  Interest  of  the  said  William  Bell,  by  sev- 
eral Intermediate  conveyances,  became  vest- 
ed in  the  plaintiff  herein.  It  Is  conceded 
that  the  testator,  Thomas  W.  Rabb,  was  not 
seised  of  an  estate  in  fee  in  the  said  land, 
but  only  of  an  estate  for  the  life  of  one 
Mary  Marlon,  and  that  such  estate  passed  by 
the  deed  of  18G9  to  the  said  WiUiam  Bell 
and  those  claiming  under  him  by  the  said 
several  successive  Intermediate  conveyances, 
and  finally  became  vested  In  the  plaintiff 
herein.  This  life  estate  terminated  by  the 
death  of  Mary  Marion  on  the  21st  of  Janu- 
ary, 1886.  It  seems  that,  although  the  life 
estate  of  Mary  Marlon  fell  In  on  the  day 
last  mentioned,  the  plaintiff  herein  was 
not  disturbed  In  her  possession  of  the  prem- 
ises until  the  6th  of  February,  1890,  when 
the  remainder-men  commenced  their  ac- 
tion against  the  plaintiff  herein  to  recov- 
er possession  of  the  same,  of  which  ac- 
tion the  defendants  received  due  notice. 
That  action  resulted  in  a  Judgment  In  favor 
of  the  remainder-men,  under  which  judgment 
the  plaintiff  herein,  has  been  evicted.  There- 
upon this  action  was  commenced  to  rtwover 
damages  for  the  breach  of  the  warranty  con- 
tained in  testator's  deed  to  the  said  William 
Bell,  wherein  it  Is  claimed  that  the  plaintiff 
Is  entitled  to  recover  the  sum  of  $450  (the 
consideration  mentioned  in  the  deed  from 
Thomas  W.  Rabb  to  William  Bell),  vrtth  In- 
terest thereon  from  the  date  of  said  deed,  to 
wit  December  27,  1869,  after  deducting  cer- 
tain payments  admitted  to  have  been  made 
by  defendants  before  the  commencement  of 
this  action;  It  being  also  admitted  that  the 
costs  of  the  action  under  which  plaintiff  had 
been  evicted  by  the  remainder-men  had  tieen 
paid  by  the  defendants.  The  defendants,  in 
their  answer,  as  a  first  defense,  while  admit- 
ting all  the  material  allegations  of  fact  in  the 
complaint,  take  issue  with  the  plaintiff  aa  to 
the  legal  measure  of  damages  therein  claim- 
ed. For  a  second  defense  they  plead  satis- 
faction of  plaintifTs  claim  by  payment  before 
the  commencement  of  the  action.  In  the 
"case"  we  find  the  following  agreed  state- 
ment of  facts:  "It  is  agreed  by  counsel  to 
this  case  that  Miss  Mary  Marion  died  on  th* 
21st  day  of  January,  1886;  that  Thomas  W. 
Rabb  had  a  valid  estate  in  the  premises  la 
question  for  the  term  of  her  life,  and  that 
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bis  deed  passed  this  estate  to  Us  graatee, 
aad  by  doe  course  of  conveyance  to  the 
plaintiff;  that  the  valtie  of  the  use  of  the  es- 
tate was  the  annual  sum  of  $75;  that  these 
(acts  be  considered  as  duly  pleaded,  and  that 
they  be  glren  whatever  consideration  they 
may  be  entitled  to;  and  that  a  Jury  trial 
be  waived."  The  circuit  Judge,  In  his  de- 
cree, held  that  the  true  measure  of  damages 
which  the  plaintiff  was  entitled  to  recover 
was  the  purchase  money  mentioned  In  the 
deed  from  Thomas  W.  Rabb  to  William  Bell, 
—$450,— with  Interest  thereon  from  the  date 
of  said  deed,  viz.  27th  December,  1869;  and 
as  It  was  admitted  that  the  defendants  liad 
paid  the  costs  of  the  action  under  which 
plaintiff  was  evicted,  and  had  also  made  cer- 
tain other  payments  to  the  plaintiff,  aggre- 
gating the  sum  of  $505.45,  he  rendered  Judg- 
ment In  favor  of  the  plaintiff  for  the  said 
sum  of  $450  and  Interest,  less  the  sum  of 
said  payments.  From  this  Judgment,  de- 
fendants appeal  upon  the  several  grounds  set 
out  in  the  record,  which  need  not  be  speclflc- 
ally  stated  here,  as,  with  the  exception  of 
the  first,  they  make  the  single  question  as 
to  what  is  the  true  measure  of  damages  in 
this  case. 

The  circuit  Judge  held  that  the  law  which 
was  in  force  (the  act  of  1824)  at  the  time  of 
the  making  of  the  contract  upon  which  this 
action  is  based  must  govern,  and  that  it 
could  not  be  affected  by  the  act  of  1879,  and 
the  first  ground  of  appeal  Imputes  error  to 
the  circuit  Judge  In  so  holding.     The  plain- 
tiff bases  her  action  upon  the  ground  that  she 
Is  the  assignee  of  the  covenants  contained 
In  the  deed  of  27th  of  December,  1869,  and 
upon  well-settled  principles  we  think  It  clear 
that  the  contract  for  the  breach  of  which  she 
sues  must  be  governed  by  the  law  which  was 
in  force  at  the  time  such  contract  was  made. 
But  as  the  very  intelligent  counsel,  who  so 
ably  argued  the  other  point  in  the  case,  while 
not  abandoning  the   first  ground,   did   not 
press  It,  we  need  not  pursue  the  subject  fur- 
ther.   We  come,  then,  to  the  main  question 
in  this  case,  which  may  be  thus  stated:   In 
an  action  to  recover  damages  for  the  breach 
of  a  covenant  of  warranty  contained  in  a 
conveyance  of  real  estate,  Is  the  same  meas- 
ure of  damages  to  be  applied  to  a  case  where 
there  has  been  only  a  partial  breach  of  the 
warranty  as  would  be  applied  where  there 
has  been  a  total  breach  of  the  warranty? 
It  seems  to  us  that  to  the  question  thus  stated 
there  can  be  but  one  answer.     It  would  be 
contrary  to  the  plainest  principles  of  Justice 
that  one  who  has  lost  only  a  portion  of  the 
thing  purchased  should  be  entitled  to  Just  as 
much  damages  as  if  he  had  lost  the  whole  of 
the  thing  purchased.    It  is,  however,  con- 
tended by  the  counsel  for  respondents,  and 
the  circuit  Judge  so  held,  that  under  the  act 
of  1824,  as  construed  in  the  case  of  Lowrance 
▼.  Robertson,  10  S.  C.  8,  the  measure  of  dam- 
ages adopted  by  the  circuit  Judge  Is  fixed  by 
•tatute,  and  cannot  be  departed  from.     This 


la  nndoabtedly  ttoe  wbere  then*  has  been  a 
total  breach  of  the  warranty;  but  it  by  no 
means  follows  that  the  same  measure  must 
be  applied  where  there  has  been  only  a  par- 
tial breach  of  the  warranty.  In  the  case  of 
Barle  v.  Mlddleton,  Cheves,  127  {decided  in 
1840),  the  action  was  upon  a  covenant  of 
warranty  in  a  deed  from  Mlddleton  to  Earle, 
purporting  to  convey  1,020  acres  of  land,  and 
the  breach  assigned  was  the  loss  of  131  acres 
by  paramount  title  In  a  third  person.  Plain- 
tiff recovered  Judgment  for  the  value  of  the 
131  acres,  and  the  Judgment  was  affirmed. 
In  that  case  O'Neall,  J.,  used  the  following 
language:  "The  A.  A.,  1824,  §  4,  p.  24,  enacts 
In  affirmance  of  the  rule  as  laid  dowi;  In  Fur- 
man  V.  Elmore,  2  Nott  &  McO.  189  (decided 
In  1812),  Bond  v.  Quattlebaum,  1  McCord,  584 
(decided  in  1822) ,  and  the  other  cases  decid- 
ed at  law,  that  in  any  action  or  suit  at  law 
or  In  equity  for  reimbursement  or  damages, 
upon  covenant  or  otherwise,  the  true  measure 
of  damages  shall  be  the  amount  of  the  pur- 
chase money  at  the  time  of  the  alienation, 
with  legal  interest'  Testing  the  case  before 
us  by  this  act,  or  by  the  rule  of  law  settled 
long  before  It  was  enacted,  there  can  be  no 
doubt  that  the  Jury  adopted  the  true  measure 
of  damages  In  giving  to  the  plaintiff  the  pro- 
portion of  the  purchase  money  which  the 
land  recovered  bore  to  the  whole  tract,  with 
Interest  from  the  date  of  his  deed."  The 
same  doctrine  was  recognized  and  applied  In 
the  cases  of  Wallace  v.  Talbot,  1  McCord, 
466,  and  Crawford  v.  Crawford,  1  Bailey, 
128,  wbere  there  was  only  a  partial  breach 
of  the  warranty  by  a  deficiency  In  the  num- 
ber of  acres  of  the  land  sold.  The  fact  that 
these  cases  arose  prior,  to  the  passage  of  the 
act  of  1824  cannot  make  any  difference,  if, 
as  O'Neall,  J.,  supra,  said  (what  Is  undoubt- 
edly the  fact),  the  act  of  1824  was  but  an 
affirmance  of  the  rule  which  had  been  set- 
tled in  this  state  ever  since  the  case  of  Fur- 
man  V.  Elmore,  supra.  In  addition  to  this, 
we  have  two  cases  in  this  state,  which  arose 
since  the  passage  of  the  act  of  1824,— Lewis 
V.  Lewis,  5  Rich.  Law,  12,  and  Jeter  v. 
Glenn,  9  Rich.  Law,  374,— in  which  there  was 
a  partial  breach  of  warranty  by  outstanding 
estates  of  dower,  and  in  which  the  same 
rule  for  the  measurement  of  damages  was 
applied.  If,  then,  the  rule  requires  that  In 
case  of  a  partial  breach  of  the  wan'anty  by 
a  failure  of  title  to  a  portion  of  the  thing 
conveyed  there  shall  be  an  apportionment  of 
the  measure  of  damages  fixed  by  the  statute, 
based  upon  the  relative  values  of  that  portion 
to  which  title  fails  and  of  that  portion  to 
which  the  title  proves  to  be  good,  we  do  not 
see  why,  upon  the  same  principle,  there 
should  not  be  a  similar  apportionment  In  a 
case  where  there  is  a  partial  breach. of  the 
warranty  by  reason  of  a  failure  of  the  title 
to  a  portion  of  the  estate  conveyed.  In  this 
case  it  is  conceded  that  Thomas  W.  Rabb 
bad  a  valid  estate  in  the  land  for  the  U£e  of 
Mary  Marion,  and  that  such  estate  passed  by 
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his  conreyanoe  to  William  Bell,  and  the 
same  was  enjoyed  by  him  and  his  grantees 
for  the  term  of  16  years,  and  that  such  estate 
was  of  the  annual  rental  value  of  $75.  It 
seems  to  ns  that  this  life  estate  must  be 
regarded  as  representing  a  portion  of  the 
purchase  money  mentioned  as  the  considera- 
tion of  the  deed  to  William  Bell,  and  that 
upon  the  plainest  principles  of  law  and  Jus- 
tice the  estate  of  the  testator  can  only  be 
held  liable  for  so  much  of  the  purchase  mon- 
ey (with  the  interest  thereon)  as  represented 
the  balance  of  the  estate  which  did  not  pass 
by  his  deed  to  Bell,  to  wit,  the  estate  in  re- 
mainder after  the  termination  of  the  life  es- 
tate of  Mary  Marion.  As  the  sum  of  $450, 
mentioned  as  the  consideration  of  the  deed 
to  Bell,  must  be  regarded  as  the  value  of  the 
fee  in  the  land,  in  order  to  arrive  at  the  true 
measure  of  damages  occasioned  by  the  par- 
tial breach  of  the  covenants  of  warranty  it 
will  be  necessary  to  ascertain  the  relative 
value  of  the  life  estate  of  Mary  Marlon,  as- 
suming that  the  sum  of  $450  was  the  value 
of  the  fee;  and  the  value  of  the  life  estate, 
ascertained  upon  this  basis,  should  be  de- 
ducted from  the  said  sum,  and  the  balance, 
with  interest  thereon  from  the  date  of  the 
deed  from  Babb  to  Bell,  will  constitute  the 
true  measure  of  the  plaintiff's  damages,  from 
which  all  payment  made  by  defendants  to 
plaintiff  must,  of  course,  be  deducted. 

While  no  case  has  been  cited,  and  we  have 
been  unable  to  find  any,  in  which  the  precise 
point  made  by  this  appeal  has  been  decided 
in  this  state,  yet  we  think  that  the  analogies 
afforded  by  the  cases  which  we  have  cited 
not  only  warrant,  but  necessarily  require,  us 
to  adopt  the  conclusion  which  we  have  reach- 
ed. Even  the  case  of  Lowrance  v.  Robert- 
son, snpra,  so  strongly  relied  upon  by  coun- 
sel for  respondent,  is  not  only  not  In  conflict 
with  our  view,  but,  Inferentially  at  least, 
supports  It  In  the  first  place,  that  was  not 
a  case  of  a  partial  breach  of  warranty,  but 
was  a  case  of  a  total  breach;  and  the  lan- 
guage used  In  that  case  in  vindication  of 
the  rule  there  adopted  indicated  very  plain- 
ly that  the  court  there  had  in  mind  only  a 
case  where  there  was  a  total  breach  of  war- 
ranty. Among  other  things  It  is  there  said: 
"For  if  a  person  sells  land,  for  which  he  has 
no  title,  to  another,  there  is  certainly  no 
injtistice,  BO  far  as  he  is  concerned,  in  tak- 
ing from  him  the  purchase  money  and  Inter- 
est for  the  time  for  which  he  has  had  tb« 
mon^,  for  it  Is  simply  taking  from  him  tbat 
which,  in  equity  and  good  conscience,  was 
never  his,  and  which  he  ought  never  to  have 
had."  This  language,  while  very  appropriate  to 
a  case  where  there,  has  been  a  total  breach  of 
the  warranty,  wonld  be  so  wholly  inapplicable 
to  a  case  where  there  had  been  only  a  par- 
tial breach  of  the  warranty  as  to  be  not  only 
ontroe,  bat  absord.  Take  the  present  case  as 
an  uinatratlon.  It  could  not,  with  any  pro- 
pried'  Of  truth,  be  said  that  the  testator, 
Babb,  Mid  land  for  wUeh  he  bad  no  tlUe, 


for  h  Is  conceded  that  he  tid  luTe  a  good 
and  valid  title  for  the  lita  of  Mary  Bfarion, 
which,  as  the  event  proved,  inured  to  tbe  ben- 
efit of  his  grantees  for  tbe  term  of  16  yeata. 
Nor  could  it  be  said  that  there  was  no  injus- 
tice in  taking  from  him  money  which,  in  equi- 
ty and  good  conscience,  was  never  his,  for  it 
cannot  be  denied  that  so  much  of  the  par- 
chase  money  as  represented  the  value  of  the 
life  estate  was  bis,  both  In  equity  and  good 
conscience,  obtained  by  parting  with  an  es- 
tate of  the  annual  rental  value  of  $75,  which 
inured  to  his  grantees'  benefit  for  the  term  of 
16  years.  The  fact  that  the  plaintiff  enjoyed 
tbe  benefits  of  the  life  estate  for  only  a  small 
portion  (about  5  months)  of  the  16  years  dur- 
ing which  tbe  successive  grantees  of  Rabb 
enjoyed  that  estate  cannot  affect  the  ques- 
tion, for  she  can  only  maintain  this  action 
as  assignee,  and  she  cannot  stand  in  any 
higher  or  better  position  than  her  assignors. 
But  while,  as  we  have  said,  there  is  no  case, 
in  our  own  state,  so  far  as  we  are  informed, 
which  is  precisely  In  point,  the  research  of 
appellants'  counsel  has  furnished  as  with 
abundant  authority  from  standard  text  writ- 
ers and  decisions  in  other  states  which  fully 
support  our  view.  See,  also,  the  case  of 
Brooks  V.  Black  (Miss.;  8  South.  382)  24  Am. 
St  Rep.,  at  page  207,  where  Mr.  Freeman,  the 
learned  editor  of  that  valuable  publication, 
has  collected  in  a  note  a  number  of  cases  in 
support  of  the  view  which  we  have  adopted. 

Counsel  for  appellants  has  asked  this  court 
in  the  event  this  appeal  is  sustained,  to  go  on 
and  fix  tbe  value  of  the  life  estate,  and  thus 
ascertain  whether  the  plaintiff  is  entitled  to 
recover  anything;  claiming  that,  after  de- 
ducting the  admitted  payments,  there  will 
be  really  nothing  due.  Inasmuch  as  tbe 
qnestion  of  the  value  of  tbe  life  estate  was 
not  considered  or  passed  upon  by  the  court 
below,  we  doubt  the  propriety  of  this  court 
andertaking  to  do  so,  and  therefore,  without 
intimating  any  opinion  as  to  the  proper  rule 
for  ascertaining  such  value,  we  will  simply 
reverse  the  Judgment,  and  remand  tbat  ques- 
tion to  the  circuit  court  The  Judgment  of 
tbla  court  Is  that  the  Judgment  of  the  clrcolt 
court  be  reversed,  and  that  the  case  be  re- 
manded to  that  court  for  a  new  trial.  In  ord«r 
that  the  views  herein  announced  may  be  car- 
ried into  effect 


(a  s.  c.  s:> 


BTATB  t.  FAILB. 


(Supreme  Court  of  Soatfa  Carolina.     Jan.  9, 

1886.) 

PaoflsotrnoN  roa  Mdrdbr— Drnie  DaoL&sATiom 

— AMBMDMBNT  of  ImilCTUKNT— W^rrBK  OF  Oox- 
■TITCTIOHAL  RlOBTS  —  ANIMUS  OV  DSOBISKD  — 
CNCOHXinnOATBD  Trhbats. 

1.  The  dying  declarations  of  a  murdered 
person  are  admissible  to  establish  the  identity  of 
the  murderer,  when  if.  is  proven  that  (1)  the 
death  of  deceased  was  imminent  at  the  time 
the  declarations  wwe  made;  (2)  that  the  de- 
ceased was  so  folly  aware  of  this  as  to  be  with- 
oat  hope  or  recovery;   and  (S)  that  the  sabjec* 
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ot  the  charge  wai  Ute  death  of  the  decUrant, 
asd  the  circamstancea  of  the  death  Trere  the 
■abject  of  the  declaration. 

2.  An  error  in  an  indictment  found  by  a 
grand  jury  may  be  waived  bj  the  consent,  in 
open  coart,  of  the  defendant  or  his  attorney  to 
an  amendment  thereof,  though  this  involres  the 
waiver  of  defendant's  riehta  under  Const,  art. 
1,  H  IS,  19,  to  a  deBCiiptlon  of  the  crime  and  a 
presentment  by  the  grand  jniy. 

3.  On  a  trial  for  murder,  uncommunicated 
threats  of  the  deceased  against  defendant  are 
admissible  to  show  the  animus  of  deceased  to- 
wards defendant  at  the  time  of  the  meeting,  as 
evidence  that  he  was  the  aggressor,  but  not  to 
show  the  quo  animo  of  defendant 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;    Brnest  Gary,  Judge. 

John  A.  Faile  waa  convicted  of  murder, 
and  appeals.     Reversed. 

i^iough  &  Hough  and  Jones  &  Williams,  for 
appeUant  H.  H.  Newton  and  W.  S.  Blak«- 
ney,  for  the  State. 

GARY,  J.    At  the  October,  1893,  term  of 
the  court  of  general  sessions  for  Lancaster 
countjr  the  defendant  John  A.  Faile,  with 
William   0.  Faile   and  Dunbar   Robertson, 
was  tried  for  the  murder  of  John  L.  Bako:, 
alias  James  L.  Baker,  alias  Buster  Baker. 
The  Jury  acquitted  William  C.   Faile  and 
Dunbar  Robertson,  but  found  the  defendant 
John   A.  Faile  guilty,   who  was  thereupon 
sentenced  to  be  banged  on  the  12th  day  of 
January,  A.  D.  1894.     At  a  previous  term  of 
said  court  an  order  was  granted  appointing 
H.  H.  Newton  and  W.  S.  Blakeney  solicitors 
to  prosecute  this  case  In  the  place  of  M.  J. 
Bough,   solicitor,   who  was  disqualified  by 
reason  of  having  been  paid  a  retains  fee 
by   the  defendants  before  be  was  elected 
solicitor.     In  the  Indictment,  as  found  by  the 
grand  jury,  the  deceased  was  described  as 
"John  L.  Baker."    At  the  commencement  of 
the  trial  H.  H.  Newton  and  W.  S.  Blakeney, 
acting  solicitors,  amended  the  Indictment  by 
adding  after  the  words  "John  L.  Baker"  the 
words,  "alias  James  L.  Baker,  alias  Buster 
Baker,"  without  sending  the  Indictment  back 
to  the  grand  Jury.     The  following  entry  ap- 
pears upon  the  sessions  Journal  during  the 
October,  1893,  term  of  said  court:    "Before 
the  gnrand  jury  was  discharged  Messrs.  New- 
ton &  Blakeney,  acting  solicitors  in  the  case 
of  The  State  vs.  John  A.  Falle,  William  O. 
Faile,  and  Dunbar  Robertson,  arose  and  an- 
nounced  to  the  court  that,  with  the  consent 
of  Messrs.  Hough  &  Hough,  attorneys  for  the 
defense  in  said  case,  they  would  amend  the 
Indictment  in  said  case  by   inserting  after 
the   name  of  John  L.  Baker,   wherever  the 
same  appears  in  said  Indictment,  the  words, 
'alias  James  L.  Baker,  alios  Buster  Baker.' 
Messrs.  Hough  &  Hough  being  present  and 
consenting,  it  was  ordered  that  the  indictment 
be  so  amended."    A  motion  for  new  trial  was 
made  by  the  defendant  John  A.  Falle  upon 
several  grounds,  which  will  be  set  forth  In 
tbe  report  of  this  case.     The  motion  was  re- 
fused.   Ttke    defendant  John  A.   Falle  ap- 
pealed to  this  court  on  the  grounds  stated  in 


his  motion  for  a  new  trial,  and  on  the  addi- 
tional ground  "that  the  Indictment,  as  found 
by  the  grand  jury,  contained  thn  name  of  John 
L.  Baker  alone  as  having  been  murdered  by 
John  A.  FaUe,  Wm.  C.  Falle,  and  Dunbar 
Robertson,  and  the  aliases,  to  wit,  the  words, 
'alias  James  L.  Baker,  alias  Buster  Baker,' 
were  inserted  in  the  Indictment  in  open  court, 
after  said  finding  of  the  grand  jury,  and  with- 
out warrant  of  law."  Also  upon  the  addi- 
tional ground  that  his  honor,  the  presiding 
judge,  erred  in  excluding  testimony  as  to  the 
alleged  uncommunicated  threats  by  the  de- 
ceased; this  court  upon  motion  having  al- 
lowed the  defendant,  in  favorem  vltae,  to  ex- 
cept to  such  ruling. 

Appellant's  attorneys  did  not  argue  the 
first,  second,  and  third  grounds.  There  Is 
nothing  In  the  case  showing  that  any  ques- 
tions but  those  of  fact  are  Involved  in  ttiem, 
and,  under  the  numerous  decisions  in  this 
state,  they  cannot,  therefore,  lie  reviewed  by 
this  court  The  first  three  exceptions  an 
overruled. 

The  foiurth  exception  raises  the  question  as 
to  the  admisBlbiUty  of  the  dying  declarations. 
The  rule  governing  the  admissibility  of  dying 
declarations  is  stated  by  Chief  Justice  Mclver 
In  State  v.  Banister,  35  S.  C.  290,  14  S.  B.  678, 
as  follows:  "To  render  tbese  declarations  ad- 
missible, it  was  only  necessary  that  the  trial 
judge  should  be  satisfied  (1)  that  the  death 
of  deceased  was  imminent  at  the  time  the  dec- 
larations were  made;  (2)  that  the  deceased 
was  so  fully  aware  of  this  as  to  be  without 
hope  of  recovery;  (3)  that  the  subject  of  the 
charge  was  the  death  of  the  declarant,  and 
the  circumstances  of  the  death  was  the  sub'< 
ject  of  the  declarations."  There  was  In  this 
case  a  compliance  with  all  these  require- 
ments. The  deceased  was  shot  on  Sunday 
night,  and  died  the  succeeding  Monday  night 
only  surviving  after  the  difficulty  about  24 
hours.  He  was  wounded  by  two  balls.  One 
went  directly  through  the  upper  part  of  the 
thi^,  striking  the  femur.  The  other  ball 
glanced  off  the  crest  of  the  ilium,  curved,  and 
came  through  the  Intestines,  and  through  the 
left  lobe  of  the  liver,  striking  against  the 
ninth  rib  on  the  same  side,  and  falling  down 
In  tlie  cavity  of  the  bowels.  The  last  men- 
tioned was  the  fatal  ball.  The  doctor  was 
asked:  "Well,  doctor,  what  have  you  to  say 
about  the  cause  of  death  on  that  man  whom 
you  exa-'iined?"  He  answered:  "Well,  that 
ball  thai  made  that  curve  was  the  fatal  ball 
It  penetrated  the  bowels  in  several  places, 
and  went  through  the  lower  left  lobe  of  the 
liver,  which  would  have  been  necessarily 
fatal.  I  found  the  contents  of  the  bowels  all 
loose  In  the  cavity  when  I  cut  Into  it  1 
found  the  contents  of  the  bowels  all  run  out, 
and  the  mesenteric  membranes  were  wound- 
ed." The  dying  declarations  were  made  on 
the  night  of  the  homicide.  The  doctor  testi- 
fied that  the  mind  of  the  deceased  was  clear, 
and  he  said  he  was  killed.  Doc  Baker,  fain 
brother,  testified  he  said:  "Doc,  I  bate  to  tet> 
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you;  I  am  bound  to  die;"  alBO  that  the  de- 
ceased said  he  was  shot  In  the  bowels,  and 
that  Buster  had  no  hope  of  recorery.  A.  F. 
Harris  testified  that  Buster  said  he  was  a 
dying  boy,  and  could  not  live.  E;  J.  Lowry 
testified  that  he  heard  deceased  say  he  was  a 
ruined  boy,  and  was  bound  to  die.  De- 
ceased said  to  George  Hunnington:  ''George,  I 
am  bound  to  die;  I  am  bound  to  die;  I  am 
killed."  The  deceased  stated  that  night  that 
Jotm  A.  Falle  shot  him,  and  gaye  the  de- 
tails as  to  the  shooting.  There  was  some 
testimony  as  to  the  conduct  of  the  deceased 
next  day,  when  he  appears  to  have  been  in 
a  sinlcing  condition,  but  we  do  not  regard  it 
as  material.  This  exception  is  therefore  over- 
ruled. 

We  will  next  consider  the  exception  relative 
to  the  amendment  of  the  indictment  Section 
13,  art  1,  of  our  constitution,  provides:  "No 
person  shall  be  held  to  answer  for  any  crime 
or  offense,  until  the  same  is  fully,  fairly, 
plainly,  substantially,  and  formally  described 
to  him;  or  be  compelled  to  accuse  or  furnish 
evidence  against  himself;  and  every  person 
shall  have  a  right  to  produce  ail  proofs  that 
may  be  favorable  to  him,  to  meet  the  witness- 
«  against  him  face  to  face,  to  have  a  speedy 
and  public  trial  by  an  impartial  jury,  and  to 
be  heard  In  his  defense  by  himself  or  by  his 
counsel,  or  by  both  as  he  may  elect"  Section 
19,  art.  1,  provides  that  "no  person  shall  be 
held  to  answer  for  any  higher  crime  or  of- 
fense unless  on  presentment  of  a  grand  jury, 
except  In  cases  arising  in  the  land  and  naval 
services,  or  in  the  militia  when  in  actual  serv- 
ice in  time  of  war  or  public  danger.  The 
court  in  the  case  of  State  v.  Blakeney,  S3  S. 
C.  Ill,  US.  B.  637,  uses  this  language:  "If 
the  indictment  had  been  defective  in  the  par- 
ticular alleged  by  the  appellant  to  wit,  in 
failing  to  state  the  place  of  the  death  of  the 
deceased,  then  we  think  the  grounds  of  ap- 
peal would  demand  a  reversal  of  the  Judg- 
ment below.  We  suppose  that  It  can  hardly 
be  necessary  to  cite  authority  to  the  fact  that 
It  is  absolutely  essential  in  an  Indictment  like 
that  here  that  the  place  of  the  death  of  the 
party  killed  should  be  alleged  therein,  and 
that,  in  the  absence  of  such  allegation,  such 
Indictment  is  fatally  defective,  and  should  be 
quashed  on  motion  made,  and  we  think,  fur- 
ther, that  such  a  defective  Indictment  Is  be- 
yond the  reach  of  amendment  True,  under 
section  5,  p.  830,  Act  1887,  much  of  the  use- 
less phraseology  which  characterized  indict- 
ments In  former  times  may  be  dispensed 
with,  and  omissions  of  mere  forms  may  be 
cured  by  amendments;  but  this  act  has  nei- 
ther dispensed  with  essential  allegations,  nor 
has  it  attempted  to  cure  their  omissions  by  al- 
lowing amendments  to  that  end.  Indeed,  we 
may  say  that  we  do  not  think  that  the  gen- 
eral assembly  would  have  the  power  to  pro- 
vide for  the  amendment  of  Indictments  to  the 
extent  claimed  here,  and  in  a  matter  so  vital 
as  the  place  of  the  death  of  the  party  killed, 
which  la  absolutely  necessary  to  be  alleged,  in 


a  jurisdictional  point  of  view,  and  must  be 
passed  upon  by  the  grand  Jury  in  accordance 
with  the  constitutional  rights  of  the  accused. 
We  do  not  think,  therefore,  that  the  act  in 
question  was  intended  to  reach  thus  far.   We 
concur,  too.  In  the  position  that  bad  the  In- 
dictment been  defective  in  the  matter  com- 
plained of,  it  would  have  been  error  to  have 
allowed  the  trial  to  proceed  on  the  Indict- 
ment as  amended,  because,  as  contended,  this 
would  have  Jeopardised  the  accused  upon  an 
indictment  not  found  by  the  grand  Jury,  and 
in  violation  of  his  constitutional  rights.    So, 
too,  for  the  same  reason,  there  would  have 
been  error  in  refusing  the  motion  In  arrest  of 
Judgment"   This  principle  Is  also  sustained 
by  the  cases  of  Ex  parte  Bain,  7  Sup.  Ct.  781, 
and  Cktm.  v.  Mabar,  16  Pick.  120.    The  ques- 
tion in  this  case,  however,  is  not  whether  such 
amendment  is  against  the  constitutional  rigbt 
guarantied  to  the  prisoner  for  his  protection, 
but  whether  he  has  waived  his  right  to  insist 
upon   such   constitutional   provision.    These 
provisions  of  the  constitution  are  for  the  pro- 
tection and  benefit  of  the  prisoner,  and  can 
be  waived  by  him  when  in  his  Judgment  it  is 
to  his  advantage  to  do  so.    2  Herm.  E^top.  p. 
954,  says:   "Waiver  is  voluntary,  and  implies 
an  election  to  dispense  with  something  of 
value,  or  forego  some  advantage,  which  the 
party  waiving  It  might  at  Ills  option  have  de- 
manded or  Insisted  upon.    A  waiver  takes 
place  where  a  man  dispenses  with  the  per- 
formance of  something  which  he  has  a  right 
to  exact     A  party  may  waive  a  constitution- 
al as  well  as  a  statutory  provision  for  his  ben- 
efit as  a  trial  by  Jury,  though  that  mode  Is 
guarantied  to  him  by  the  constitution;   and, 
when  waived  by  such  party,  he  will  be  es- 
topped  from   setting  them   up  or  claiming 
them."   The  same  author,  at  page  958,  says: 
"A  defendant  has  a  constitutional  right  to  a 
speedy  trial,  yet  he  may  waive  this  provision 
by  obtaining  a  continuance.    He  may  plead 
guilty,  which  generally  dispenses  with  a  Jury 
trial,  and  It  is  thereby  waived."    Although 
the  constitution  confers  upon  the  accused  the 
right  to  meet  the  witnesses  against  Una  face 
to  face,  it  is  an  unquestioned  practice  for  the 
accused  to  waive  such  right,  and  consent  to 
the  introduction  in  evidence  of  testimony  tak- 
en upon  a  former  trial.     The  constitution  con- 
fers upon  the  prisoner  the  right  to  be  tried  by 
an  Impartial  Jury,  yet  he  waived  such  right 
by  falling  to  object  at  the  proper  time.    la 
the  case  of  State  v.  Stephens,  11  S.  C.  319. 
the  court  In  speaking  of  objections  to  the 
drawing,  summoning,  and  Impaneling  of  the 
petit  Jury,  says:   "It  is  too  late  to  allege  such 
defects  either  in  the  panel  or  in  individual 
Jurors  after  the  swearing  of  the  Jury," — citlnf; 
a  number  of  authorities.    The  case  of  State 
T.  Thompson,  Cheves,  31,  shows  that  objec- 
tion to  a  defective  indictment  may  be  waived 
by  failing  to  Interpose  such  objection  at  the 
proper  time.     In  that  case  the  court  quotes 
with  approval  the  following  rule  from  1  CStlt 
Cr.  Law,  202,  to  wit:  "The  name  and  addt- 
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.tion  of  the  party  indicted  ought  regnlarly  to 
be  truly  inserted  in  every  Indictment;  bnt 
whatever  mistake  may  be  made  in  these  re- 
spects, if  the  defendant  appears  and  pleads 
not  guilty,  he  cannot  afterwards  take  advan- 
tage of  the  error."  The  conrt  then  proceeds 
as  ftdlowB:  "It  was  observed  that  there  was 
no  hardship  In  the  rale,  for  the  prisoner  lost 
no  advantage  or  privilege  by  it  on  his  trial, 
and,  if  he  had  need  afterwards  to  resort  to  a 
plea  of  antrefols  convict,  he  wonld  be  al- 
lowed to  show  that  he  was  the  same  person 
heretofore  convicted  by  the  name  of  William 
Foster."  The  syllabns  of  the  case  of  State  v. 
Quarrel,  2  Bay,  150,  in  wlilch  the  accused  was 
convicted  of  murder,  Is  as  follows:  "If  an 
alien  is  drawn  and  impaneled  as  a  juror,  it  is 
a  good  cause  of  challenge  before  trial;  but,  if 
permitted  to  be  sworn  by  the  prisoner.  It  la 
too  late  after  trial  and  conviction  to  make  It 
a  ground  for  a  new  trial."  It  might  work  a 
great  hardship  on  the  prisoner  not  to  be  al- 
lowed to  waive  even  a  constitutional  right 
He  may  be  influenced  to  consent  to  such 
waiver  because  his  witnesses  are  present,  and 
he  may  fear  that  he  will  not  be  able  to  secure 
their  attendance  at  a  future  term  of  the  court, 
or  be  may  prefer  to  have  his  case  tried  by 
the  Jurors  at  that  term  of  the  court,  or  he 
may  be  influenced  to  such  action  by  number- 
less other  considerationB.  Mr.  Justice  Brew- 
er, in  speaking  for  the  court  in  the  case  of  Ex 
parte  Wilson,  11  Sup.  Ct  870,  uses  the  follow- 
ing language  In  meeting  an  objection  to  the 
allied  unconstitutionality  of  the  grand  Jury, 
which  found  a  true  bill  cm  the  indictment  un- 
der which  the  prisoner  was  convicted:  "In- 
deed, It  may  be  considered  doubtful,  at  least, 
whether  such  defect  is  not  waived  if  not  tak- 
en advantage  of  before  trial  and  Judgment 
In  tbe  case  of  U.  S.  v.  Gale,  109  U.  S.  65,  3 
Sup.  Ot  1,  a  question  as  to  the  competency 
of  the  grand  Jury  was  presented  for  the  first 
time  on  a  motion  In  arrest  of  Judgment,  and 
from  the  decision  of  the  trial  court  came  to 
this  court  on  a  certificate  of  division.  The 
objection  was  that  in  the  organization  of  the 
grand  Jury  the  court,  under  the  authority  of 
section  820,  Bev.  St,  excluded  from  the  panel 
persons  otherwise  qualified,  who  voluntarily 
took  part  in  the  Rebellion.  The  unconstltn- 
tionality  of  this  section  was  asserted,  but  this 
court  declined  to  pass  upon  that  question; 
holding  that  the  defendants,  by  pleading  to 
the  indictment  and  going  to  trial  without 
making  any  objection  to  the  grand  Jury, 
waived  any  right  of  subsequent  complaint  on 
account  thereof.  Mr.  Justice  Bradley,  deliv- 
ering the  opinion  of  the  court,  reviews  the  au- 
thorities at  length,  and  shows  that  they  clear- 
ly sustain  the  conclusion  announced.  The 
opinion  is  carefully  guarded,  and  does  not 
reach  to  the  precise  question  here  presented, 
but  Its  implication  and  the  drift  of  the  au- 
thorities referred  to  are  that  a  defect  In  the 
constitution  or  organisation  of  a  grand  Jury, 
which  does  not  prevent  the  presence  of  12 
competent  Jurors,  by  whose  votes  the  indict- 
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ment  is  found,  and  which  could  liave  been 
cured,  if  the  attention  of  the  court  had  been 
called  to  it  at  the  time,  or  promptly  remedied 
by  the  impaneling  of  a  competent  grand  Jury, 
is  waived  if  the  defendant  treats  the  indict- 
ment as  sufiident,  pleads  not  guilty,  and  goes 
to  trial  on  the  merits  of  the  diarge.  There  is 
good  sense  In  this  conclusion.  The  Indict- 
ment Is  the  charge  of  the  state  against  the 
defendant,  the  pleading  by  wliich  he  is  in- 
formed of  the  fact,  and  the  nature  and  scope 
of  the  accusation.  When  that  indictment  is 
presented,  that  accusation  made,  that  plead- 
ing filed,  the  accused  has  two  courses  of  pro- 
cedure open  to  him.  He  may  question  the 
propriety  of  the  accusation,  the  manner  in 
which  it  has  been  presented,  the  source  from 
which  it  proceeds,  and  have  these  matters 
promptly  and  properly  determined;  or,  waiv- 
ing them,  he  may  put  in  issue  the  truth  of  the 
accusation,  and  demand  the  Judgment  of  bis 
peers  on  the  merits  of  the  charge.  If  he 
omits  the  former,  and  chooses  the  latter,  he 
ought  not,  when  defeated  on  the  latter,— 
when  found  guilty  of  the  crime  charged,— to 
be  permitted  to  go  back  to  the  former,  and  in- 
quire as  to  the  manner  and  means  by  which 
the  charge  was  presented,"— citing  an  array 
of  authorities.  The  facts  in  this  case  sliow 
that  not  only  was  the  waiver  made  by  the 
prisoner's  attorneys  at  the  commencemoit  of 
the  case,  but,  when  Dr.  Doster  was  on  the 
stand,  he  was  asked,  "What  other  name  be- 
sides Buster  did  he  have?  Ans.  I  think  he 
signed  his  name  J.  Ij.  Baker.  Q.  Ton  don't 
know  whether  it  was  James  or  John?  Ans. 
No,  sir.  Mr.  Hough:  We  make  no  question 
as  to  his  name."  The  prisoner  must  necessa- 
rily have  been  present  when  this  statement 
was  made,  and  yet  no  objection  was  inter- 
posed. The  deceased  was  called  "John  Bak- 
er" in  the  affidavit  of  Fannie  Hair,  used  by 
the  prisoners  in  their  application  for  balL 
The  deceased  was  called  "John  L.  Baker"  in 
the  testimony  of  Dunbar  Robertson.  In 
cross-examining  Bonnie  Hair  she  is  question- 
ed as  to  "John  Baker"  by  defendants'  attor- 
ney. The  prisoner  has  In  no  way  been  preju- 
diced by  the  amendment,  and  this  exception 
Is  overruled. 

The  last  exception  raises  objection  to  the 
ruling  of  the  trial  Judge  In  regard  to  uncom- 
munlcated  threats  made  by  the  deceased.  In 
the  case  of  State  v.  Bodle,  33  S.  O.  130,  11  S. 
B.  624,  the  court  says  that  there  may  be 
cases  in  which  uncommunicated  threats 
might  be  competent,  and  cites  Wiggins  v. 
People,  83  U.  S.  465.  In  that  case  the  court 
says:  "Although  there  is  some  conflict  of 
authority  as  to  the  admission  of  threats  ot 
the  deceased  against  the  prisoner  In  case  of 
homicide,  where  the  threats  bad  not  been 
communicated  to  him,  there  is  a  modiflcation 
of  the  doctrine  in  more  recent  times,  estab- 
lished by  the  decisions  of  courts  of  high  au- 
thority, which  is  very  well  stated  by  Whar- 
ton in  his  work  on  Criminal  Law  (section 
1027):    'Where  the  question  is  as  to  what  was 
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deoeaaed'a  attitnde  at  the  time  of  the  encoun- 
ter, recent  threats  may  become  relevant  to 
show  that  this  attitnde  was  one  hostile  to 
the  defendant,  eyea  though  such  threats  were 
not  communicated  to  defendant.  The  evi- 
dence Is  not  relevant  to  show  the  quo  anlmo 
of  the  defendant,  but  It  may  be  relevant  to 
show  that  at  the  time  of  the  meeting  the 
deceased  was  seeking  defendant's  life.'  "  In 
People  V.  Scogglns,  37  Cal.  677,  the  rule  is 
well  expressed  as  follows:  "If  a  deadly  en- 
counter occurs  between  two  persons,  in  which 
one  is  killed,  and  if  the  survivor  claim  that 
be  acted  In  self-defense,  the  evidence  of  those 
who  witnessed  the  transaction  may  leave  it 
In  donbt  which  of  the  two  was  the  assail- 
ant. There  may  even  be  very  slight  proof 
that  the  deceased  was  the  aggressor,  and  yet 
If  it  be  established  that,  shortly  before  the 
affray,  the  deceased  armed  himself  with  a 
deadly  weapon,  declaring,  with  apparent  sin- 
cerity and  earnestness,  that  he  had  procured 
it  with  a  fixed  determination  to  take  the  life 
of  bis  adversary  on  sight.  It  cannot  be  de- 
nied that  this  would  tend  in  some  degree 
to  corroborate  whatever  otho-  evidence  there 
was  tending  to  show  that  the  deceased  was 
the  assailant  Of  Itself,  and  unsupported  by 
other  facts,  it  might  and  probably  would  be 
deemed  wholly  insufficient  to  establish  the 
fact  iNToposed.  Nevertheless,  it  would  consti- 
tute an  Item  of  proof  tending,  it  might  be 
slightly,  but  still  In  some  degree,  towards 
the  conclusion  proposed  to  be  established. 
The  weight  to  be  attached  to  It  Is  for  the  jury 
to  consider,  in  connection  with  the  other 
proofs;  and  it  would  be  the  duty  of  the  court 
to  explain  to  the  Jury,  carefnlly,  that  the 
proof  was  admitted  only  as  tending  to  cor- 
rob<Hiite  whatever  other  evidence  there  was 
that  the  deceased  was  the  assailant,  and  for 
no  other  purposes.  It  is  alleged,  however, 
that  In  this  case  there  was  an  entire  absence 
of  proof  that  the  deceased  was  the  assail- 
ant, and  that  evidence  of  the  previous 
threats  ought  not  to  be  admitted,  because 
there  was,  in  fact,  no  proof  whatever  that 
the  defendant  acted  in  self-defense^  But, 
without  attempting  to  analyze  the  proofs,  it 
is  enough  for  us  to  say,  on  this  point,  that 
Mrs.  Lowwy  was  the  only  witness  immedi- 
ately present  at  the  time  of  the  rencounter, 
and,  though  she  testified  she  had  the  pistol 
In  her  lap  at  the  moment  when  her  husband 
was  shot,  and  had  not  parted  with  it  from  the 
time  when  she  received  It  from  Crouch,  it  was 
for  the  Jnry  to  decide  upon  her  credibility." 
In  the  case  of  Little  v.  State  (Tenn.),  re- 
ported in  Cases  of  Self-Defense  by  Horrl- 
gan  &  Thomson,  at  page  490,  this  language 
Is  used:  "The  prisoner  ofTered  proof  of  other 
tlu^ats  made  against  him  by  the  deceased, 
but  which  had  not  been  communicated  to  the 
prisoner,  and  the  proof  was  likewise  rejected. 
The  true  role  upon  this  question  we  appre- 
hend to  be  this:  Previous  threats  of  the  de- 
ceased, communicated  to  the  prisoner,  tend 
to  show  the  state  of  mind  of  the  prisoner. 


the  apprehension  onder  wbldi  he  was  actios, 
and  tend  to  illustrate  his  conduct  and  mo- 
tives, in  connection  with  the  other  facts  and 
drcumstahces  of  the  case.  Previous  tlireats 
of  the  deceased  against  the  pristmer,  bnt  not 
communicated  to  him,  do  not  furnish  the 
same  evidence  of  the  motives  brought  to  bear 
upon  the  prisoner's  mind,  and  are  not  admis- 
sible for  the  same  purpose.  But,  In  all  cases 
where  the  acts  of  the  deceased  in  reference 
to  the  fatal  meeting  are  of  a  doubtful  char- 
acter, then  evidence  which  may  tend  to  show 
that  he  sought  the  meeting  or  I>egan  or  pro- 
voked a  combat  is  admisBlble.  And  in  this 
view,  previous  threats  by  the  deceased, 
though  not  communicated  to  the  prisoner, 
may  yet  tend  to  show  the  animus  of  the  de- 
ceased, and  to  Illustrate  his  conduct  and  mo- 
tives, and  In  some  cases  might  be  important. 
In  the  absence  of  more  direct  evidence,  to 
show  which  party  began  or  provoked  the 
fight  Threats  of  this  character  ate  in  prop- 
er cases  admissible,  bnt  for  a  different  pur- 
pose from  the  formor  class  of  cases,"— citing 
quite  a  number  of  anthoritiea  This  princi- 
ple is  also  discussed  with  approval  in  the 
cases  of  Stokes  v.  People,  53  N.  Y.  174;  Keen- 
er V.  State,  18  6a.  194;  CampbeU  v.  People, 
16  lU.  18;  HoUer  v.  State,  37  Ind.  57;  Peo- 
ple V.  Arnold,  15  Cal.  47&  When  the  plea 
of  self-defense  is  relied  upon,  and  there  Is 
conflict  of  testimony  as  to  who  was  the  ag- 
gressor in  bringing  about  the  difficulty,  nn- 
communlcated  threats  made  by  the  deceased 
against  his  slayer  are  competent  evidence  to 
show  the  attitude  of  the  deceased  towards 
the  prisoner,  but  not  tot  the  purpose  of  show- 
ing the  quo  animo  of  the  prisoner.  The  tes- 
timony of  Dunbar  Robertson  was  to  the  ef- 
fect that  the  deceased  made  the  first  assault 
upon  the  defendant  John  A.  Faile  at  tbe  time 
of  the  homicide.  After  he  testified,  the  de- 
fendants' attom^B  attempted  to  prove  by 
tbe  witness  Hennle  Gralg  that  about  two 
weeks  before  the  homldde^  whoi  the  de- 
ceased was  loading  his  pistol,  he  made 
threats  against  the  parties  indicted  for  the 
murdw  of  tbe  deceased,  when  he  heard  them 
making  a  boisterous  noise  up  the  road 
towards  Taxabaw.  The  presiding  Judge 
ruled  as  fOUows:  "Q.  by  Atty.:  What  did 
he  say?  (Mr.  Solicitor  objects  to  the  dec- 
larations of  Buster  Baker.)  The  Court:  I 
think  If  the  threats  were  communicated  to 
one  of  the  defendants  it  would  be  competent 
Q.  by  Atty.:  Did  you  tell  anybody  about  ItT 
(Mr.  Solicitor  objects  upon  the  ground  that 
unless  the  threat  was  throughout  the  com- 
munis. It  is  not  competent)  The  Court: 
Unless  the  tlireat  that  was  made  was  geav- 
ally  known  throughout  the  community,  It  la 
not  competent"  Although  there  are  cases 
sustaining  the  ruling  of  tbe  presiding  Judge, 
we  prefer  to  adopt  the  rule  announced  in  the 
cases  from  which  we  have  quoted.  We 
therefore  think  there  was  error  in  excluding 
testimony  as  to  the  uncommunicated  threats. 
It  is  the  Judgmoit  of  this  court  that  tbe  Jndg- 


Digitized  by  V^jOOy  IC 


5.  C.) 


HATGOOD  t>.  BONEY. 


M8 


ment  of  the  circuit  court  be  rerersed,  and 
that  the  cause  be  remanded  to  tbe  drcntt 
coort  (or  a  new  triaL 


(43  s.  c.  6S) 

HATGOOD  T.  BONBX. 
(Bopreme  Conrt  of  Sonth  Carolina.     Jan.  9, 

1805.) 
Facts  Constitutino  Counterclaim — Jasiasio- 

TION  or  JUBTICB. 

1.  Where  plaintiff  anea  to  recoTer  a  bal- 
ance due  under  a  contract  to  serve  defendant 
a*  a  farm  laborer,  and  to  take  gooa  care  of  the 
latter's  stock,  a  counterclaim  may  properly  be 
based  npon  an  allegation  that  he  cruelly  killed 
a  horse  while  working  it. 

2.  A  justice  ia  deprived  of  jurisdiction  by  a 
counterclaim  for  an  amount  exceeding  $100. 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;  B.  0.  Watts,  Judge. 

Action  in  a  Justice  court  by  Q.  O.  Baygood 
against  O.  B.  Honey.  From  an  order  of  the 
circuit  court  reversing  a  Judgment  for  plain- 
tiff, plaintiff  appeals.    Affirmed. 

Buchanan  &  Hanahan,  for  appellant 
Obear  &  Douglass,  for  respondent. 

GARY,  J.  The  plaintiff  sued  the  defendant 
In  a  trial  Justice's  court  to  recover  the  sum 
of  $66.95,  the  balance  alleged  to  be  due  for 
services  as  a  farm  laborer  during  the  year 
1893.  The  defendant  answered,  setting  up 
—First,  a  denial  of  any  Indebtedness  to  the 
plaintiff;  second,  that  plaintiff  failed  to  per- 
form his  contract  to  labor  for  and  faltbfally 
serve  the  defendant,  and  caused  him  great 
loss  by  his  negligence;  and,  third,  by  way  of 
counterclaim,  the  damages  alleged  to  have 
been  sustained,  to  the  amotmt  of  $125,  by 
reason  of  the  killing  of  his  horse,  through 
the  careless  and  cruel  conduct  of  the  plain- 
tiff. The  plaintiff  worked  the  horse,  in  pur- 
suance of  his  contract  to  serve  the  defend- 
ant as  a  farm  laborer,  and  take  good  care 
of  the  stock,  until  the  death  of  the  said 
horse,  In  June  of  the  year  1893.  At  the  bear- 
ing the  trial  Justice  wdered,  on  plainttfTB 
motion,  that  the  counterclaim  be  stricken 
from  the  answer.  The  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  $66.95.  The  defend- 
ant appealed  to  the  drcnlt  court,  and  the 
Judgment  was  reversed,  and  a  new  trial  or- 
dered. 

The  plaintiff  appealed  from  the  said  wder, 
and,  by  his  exceptions,  raises  practically 
two  questions:  First  Did  the  facta  alleged 
In  the  answer  constitute  a  counterclaim  to 
plaintiff's  action?  Second.  Did  the  trial  Jus- 
tice have  Jurisdiction  of  the  counterclaim 
-wben  the  amount  claimed  exceeded  $100? 
The  defendant  served  notice  that  he  would 
ask  that  the  order  of  his  honor.  Judge  Watts, 
be  sustained  upon  the  additional  grounds 
th^eln  set  forth,  showing  that  the  Judgment 
of  the  trial  Justice  should  be  reversed.  These 
additional  groimds  will,  however,  not  be 
considered  by  this  court,  as  we  do  not  pro- 
pose to  set  aside  so  much  of  the  order  of  bis 


honor.  Judge  Watts,  as  reverse's  the  Judg- 
ment  of  the  trial  Justice  and  grants  a  new 
trial. 

Without  going  into  a  discussion  of  the  nice 
distinctions  in  a  number  of  the  authorities 
as  to  the  Judicial  construction  to  be  placed 
on  the  words  "arising  out  of  the  contract  or 
transaction,"  and  "coitnected  with  the  sub- 
ject of  the  action,"  we  are  satisfled  that  the 
facts  alleged  in  the  answer  constitute  a 
counterclaim  in  this  action.  A  part  of  plain- 
tiffs obligration  was  to  take  good  care  of  the 
stock,  and  to  be  at  all  times  a  faithful,  dili- 
gent and  careful  employs.  The  answer  al- 
leges that,  while  working  a  horse  under  said 
contract  he  cruelly  killed  It  If  these  facts 
are  established,  we  do  not  see  how  there  can 
be  any  question  about  their  constituting  a 
proper  counterclaim  In  this  action.  The 
amount  however,  claimed  in  said  counter- 
claim, exceeded  $100,  and  the  trial  Justice 
was  without  Jurisdiction.  Subdivision  2,  | 
71,  of  the  Code  provides  that  trial  Justices 
shall  have  JurlBdicti<»i  "in  actions  for  dam- 
ages, f(w  injury  to  rights  pertaining  to  the 
person  or  the  personal  or  real  property,  if  the 
damages  claimed  do  not  exceed  one  hundred 
dollars."  Subdivision  4,  (  88,  of  the  Code 
provides  that  "the  answer  may  contain  a  de- 
nial of  the  complaint  or  any  part  thereof, 
and  also  a  notice,  in  a  plain  and  direct  man- 
ner, of  any  facts  constituting  a  defense  or 
counterclaim."  The  manner  In  which  a  coun- 
terclaim is  regarded  in  this  state  appears  by 
the  following  language  in  the  case  of  Flyer  v. 
Parker,  10  8.  C.  466:  "The  plaintiff  or  plain- 
tiffs against  whom  the  claim  is  set  up  must 
be  such  as  would  be  entitled  to  seek  a  sev- 
eral Judgment  against  the  defendant  or  de- 
fendants setting  up  the  claim,  and  the  said 
defendants  must  show  a  cause  of  action 
which  would  entitle  them  to  a  several  Judg- 
ment against  the  plaintiff  oe  plaintiffs;  tar 
In  pleading  the  counterclaim  the  defendant 
becomes  the  actor,  and  is  governed  by  the 
same  rule  -which  would  apply  were  be  the 
plaintiff  In  a  separate  action  on  the  cause 
set  up  in  the  defense."  The  defendant  had 
the  right  to  give  Jurisdiction  to  the  trial  Jus- 
tice by  claiming  in  his  counterclaim  an 
amount  ttiat  did  not  exceed  $100.  It  is  the 
amount  claimed  that  determines  the  ques- 
tion of  Jurisdiction.  Catawba  Mills  v.  Hood 
(S.  O.)  20  S.  B.  91.  The  counterclaim  set  up 
in  the  tLnavrer  herein  could  not  have  been 
interposed  as  a  set-off  under  the  practice 
prevailing  in  this  state  before  the  adoption 
of  the  Code.  In  the  case  of  Beckham  v. 
Peay,  1  Bailey.  121,  it  Is  held  that.  If  the  de- 
fendant In  summary  process  have  a  dis- 
count which  exceeds  the  summary  Juri8dic> 
tlon,  the  court,  on  being  satisfled  of  its  mer- 
its, will  order  the  plaintiff  to  declare  in  the 
higher  Jurisdiction,  to  enable  the  defendant 
to  set  up  his  discount  Whatever  may  be 
the  practice  in  othw  states,  we  are  satisfied 
a  trial  Justice  has  not  Jurisdiction  where  the 
amount  set  up  in  a  counterclaim  exceeds 
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1100.  It  la  the  Jndgment  of  this  conrt  tbat, 
for  the  reason*  herein  Kt  forth,  the  order 
of  the  circuit  court  be  affirmed,  and  that  the 
caae  be  remanded  to  the  circuit  court  for 
such  tartbae  proceeding^  as  may  be  necessa- 
ry to  carry  out  the  views  herein  announced, 
with  leave  to  the  defendant  to  amend  his 
counterclaim  by  claiming  an  amount  not  ex- 
ceeding $100,  within  20  days  after  notice  of 
the  remittitur  herein. 

(4S  a  c.  E) 

HEWITT  et  al.  ▼.  DARLINGTON  PHOS- 
PHATE GO.  et  al. 
(Supreme  Court  of  South  Carolina.     Jan.  8, 
1895.) 

AoosPTAXcs  o*  ABaioNMENT— AurmoKiTT  or 
Attorkst. 

1.  Where  an  aaaigDment  for  the  beneflt  of 
creditors  requirea  the  creditors  to  accept  it,  and 
release  the  debtor  within  a  certain  time,  an  ac- 
ceptance, not  under  seal,  stating  that  the  credit- 
or "agrees"  to  accent  the  assignment  in  dis- 
charge of  his  claim,  is  sufficient. 

2.  A  letter  from  a  creditor  to  his  attorney 
In  reference  to  an  assignment  by  his  debtor, 
stating  that  he  authorizes  the  attorney  to  rep- 
resent him  at  a  creditors'  meeting,  and  direct- 
ing the  attorney  to  do  what  will  best  advance 
the  creditor's  interest,  authorixes  the  attorney 
to  accept  the  assignment  and  release  the  debtor. 

Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  W.  0.  Benet,  Judge. 

Action  by  C.  W.  Hewitt  as  assignee,  and 
anotho*,  against  the  Darlington  Phosphate 
Company  and  others,  for  the  settlement  of 
the  estate  of  the  assignor.  From  the  deoree 
George  W.  StefTens  &  Son  and  ottiers  ap- 
peaL    Berersed. 

The  lettw  referred  to  in  the  (pinion  was  as 
follows:  "Mr.  C.  M.  Ward,  Darlington,  S. 
C— Dear  Sir:  We  Inclose  you  a  notice  from 
Mr.  O.  W.  Hewitt,  assignee  for  Joye  &  SajQ' 
dera,  aAlng  us  to  attend  a  meeting  of  the 
creditors  of  the  said  firm,  to  be  held  In  your 
place  on  the  28th  of  Oct,  1888.  We  also  In- 
close you  a  copy  of  our  reply  to  Mr.  Hewitt 
saying  that  you  were  anthorlsed  to  represent 
our  Interest  In  Hie  said  meeting  of  creditors. 
Please  do  this,  and  take  such  steps  as  you 
think  best  for  your  Intoest  and  ours.  The 
note  which  you  turned  over  to  ua  of  the  above 
arm  U  for  $697.50,  due  Nov.  lOtb— 18th,  1893, 
and  the  said  note  was  sent  by  us  to  the  Bank 
of  Darlington,  where  It  is  still  held.  We  have 
already  advised  you  that  several  of  the  notes 
yoa  sent  us,  maturing  on  tiie  16th— 18tb  of 
this  month,  have  not  been  paid.  We  think 
It  highly  Important  to  your  Interest  and  ours 
tbat  yon  be  vigilant  In  looking  after  our 
mutual  Interest  Please  1st  us  hear  from  yoa 
In  regard  to  them.  Awaiting  your  prompt 
reply,  we  an  yours,  truly,  8.  W.  Travers  & 
Co." 

Abney  &  Thomas,  Dargan  ft  Thompson, 
and  W.  F.  Dargan,  for  appellants.  Nettles 
ft  Nettles,  for  respondents. 

OABT,  X  On  the  17th  day  of  October. 
1888,  T.  &  Joye  and  J.  H.  Sanders  executed 


a  deed  of  asslgniaent  to  0.  W.  Hewitt  for  the 
benefit  of  their  creditors.  Tlie  assignment 
provided,  first  to:  the  payment  of  the  dalms 
of  those  credltws  "who  shall,  at  or  before  12 
o'clock  meridian  on  the  27th  day  of  Novem- 
ber, '93,  accept  In  writing  the  terms  of  this 
assignment  and  In  consideration  therefor  ex- 
ecute a  release  or  releases  of  tbelr  claims 
against  us,"  etc.  In  due  tlme^  the  following 
were  filed: 

"Charleston,  a.  C,  Nov.  24th,  1893.  O. 
W.  Hewitt  Esq.,  Assignee  Joye  and  San- 
ders, Darlington,  S.  C— Dear  Sir:  We  hoe- 
by  accept  terms  of  assignment  of  estate  Joye 
and  Sanders,  and  agree  to  accept  any  divi- 
dends accruing  under  same  in  full  payment 
of  our  account  Bespectfully,  George  W. 
Stellcns  and  Son." 

"To  O.  W.  Hewitt  Assignee  of  Joye  and 
Sanders,  and  B.  O.  Woods,  Agent  of  the 
Creditors:  We  agree  to  accept  the  terms  of 
the  assignment  In  fuU  settlement  and  release 
of  our  (dalms.  Witness  our  hands  and  seals 
this  November  15th,  1883.  C.  Schepflln  and 
Co.  [L.  &]  Christian  Schepflln.  (Lu  &1  Pe- 
ter Schultz.    [L.  S.]" 

"We,  the  undersigned,  accept  the  terms  of 
the  assignment  made  by  Jeye  and  Sanders 
for  the  beneflt  of  their  creditors  of  date  Oct 
17th,  1893,  and  In  consideration  of  the  pay- 
ment of  our  pro  rata  of  their  assets  hereby 
release  our  claims  against  them  or  either  of 
them.  S.  W.  Travers  and  Ca,  per  G.  M.  Ward, 
Atty.  taiFact 

"Attest:   Geo.  W.  Brown." 

His  honor.  Judge  Benet  decided  upon  drcolt 
ttiat  the  foregoing  instruments  (rf  writing  were 
null  and  void  as  acceptances  and  releasee  un- 
der the  deed  of  assignment  The  presiding 
Judge  relied  upon  the  cases  of  Jafflray  v. 
Steedman,  86  S.  G.  88,  14  S.  B.  632;  Burglss 
V.  Westmoreland,  38  S.  O.  ^7, 17  S.  BL  56;  and 
Armstrong  v.  Hurst  (S.  O.)  18  S.  B.  160.  Mr. 
Justice  McGowan,  In  behalf  of  the  court  In 
the  case  of  JafCray  v.  Steedman.  85  S.  G.  38, 
14  &  B.  632,  says:  "It  Is  manifest  that  the 
purpose  of  their  assignment  was  to  give  the 
same  rights  to  all  the  creditors.  It  is  true. 
It  classified  the  creditors,  leaving  It  how- 
ever, to  themselves  to  elect  under  which 
class  tiiey  would  come  In,— those  to  be  first 
paid  who  shall,  at  or  before  a  given  time,  ac- 
cept In  writing  the  terms  of  the  assignment 
and  in  consideration  thereof  execute  a  release 
or  releases  of  their  claims  against  the  par- 
ties of  the  first  part;  and  then  and  next  to 
pay  all  other  creditors  In  full  or  pro  rata 
without  requiring  release,  etc.  This  did  not 
violate  the  law  against  preferences.  Trumbo 
V.  Hamel,  29  S.  a  527,  8  S.  E.  83.  It  seems 
that  all  the  creditors  gave  notice  In  writing 
of  their  acceptance  of  the  terms  of  the  as- 
signment before  the  time  limited  for  that 
purpose,  but  that  none  of  them  executed  're- 
leases' of  their  claims  except  the  plaintlfls, 
who  executed  and  delivered  a  formal  release 
of  the  balance  of  their  claim  against  the 
debtors; .  and  they  now  Insist  that  they  alone 
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of  all  the  credlton  oompUed  with  the  terms 
of  the  agreement  as  to  the  claaa  of  creditors 
provided  for  In  paragraph  No.  2,  and  that, 
therefore,  they  are  entitled  to  be  first  paid. 
The  circuit  Judge  so  ruled,  and  the  only 
question  in  the  case  is  whether  that  ruling 
was  error.    All  agree  that  plaintiffs  are  en- 
titled to  stand  in  class  No.  2,  hut  it  Is  in- 
sisted that  all  the  other  creditors  who  ac- 
cepted In  time  the  terms  of  the  assignment 
are,   notwithstanding  they  executed  no  re- 
leases,  also   entitled  to  be  ranked   In   that 
class,  on  the  grotmds  that  the  assignment 
did  not  require  the  release  to  be  executed 
within  the  time  fixed  for  its  acceptance,  and, 
indeed,  may  be  still  executed,  but,  if  not, 
that  there  really  was  no  necessity  for  the  exe- 
cuticm  of  the  former  release,  as  the  written 
acceptance  itself  operated  aa  a  satisfaction 
In  full  of  the  balance  of  the  accepting  cred- 
itors' claims,  and  therefore  in  fact  and  in  law 
constituted  a  *relea8e'  in  the  sense  of  the 
statute,  and  of  the  asslgrnment,  which  is  in 
the  same  terms.     The  words  of  the  assign- 
ment are  very  clear  and  positive,— 'shall,  at 
or  before  [a  day  and  hour  named]  accept  in 
writing  the  terms  of  the  assignment,  and  in 
consideration  thereof  execute  a  release  or  re- 
leases of  their  claims,'  etc.    Two  things  were 
required— acceptance  and  release— upon   the 
same  subject-matter,  one  the  supplement  of 
the  other,  and  coupled  together  by  the  word 
'and'  In  the  same  sentence.    It  seems  to  us 
that  from  the  mere  reading  it  must  be  ob- 
vious that  the  Intention  was  that  both  the 
acceptance  and  release  should  be  within  the 
time  indicated.    But  it  is  further  contended 
that  the  acceptance  in  writing  alone  should 
be  regarded  as  tantamount  to  a  release,  and 
that  the  clause  expressly  requiring  the  exe- 
cution of  releases  may  be  regarded  as  sur- 
plusage.   The  court  has  no  dispensing  pow- 
er, and  we  do  not  think  we  are  at  liberty  to 
expunge  the  clause  by  construction.    If  ac- 
ceptance alone  was,  to  aU  Intents  and  pnr- 
'  poses,  a  release,  we  do  not  see  why  the  re- 
quirement as  to  releases  should  have  been 
superadded."    Mr.  Justice  McGowan,  In  de- 
livering the  opinion  of  the  court  In  Burglss 
V.  Westmoreland,  38  S.  C.  428,  17  S.  E.  56, 
says:    "Neither  the  assignment  act  nor  the 
deed  of  assignment  makes  any  mention  of  a 
seal,  and  we  think  It  manifest  that  the  only 
object  of  requiring  the  execution  of  a  release 
was  to  secure,  under  certain  conditions,  the 
absolute  discharge  of  the  debtor  as  to  the 
portion  of  the  debt  not  paid  by  the  pro  rata 
nnder  the  assignment,  and,  as  a  consequence, 
that  a  paper  which  Is  sufficient  for  that  pur- 
pose U  a  substantial  compliance  with  the  re- 
gulremoit,  although  not  a  technical  release 
under  seal.    As  the  Instruments  executed  In 
time,  with  or  without  seals,  would  discharge 
the  debtor,  It  would  seem  very  technical  to 
bold  that  a  creditor  should  be  deprived  of  all 
benefit  under  the  assignment,  simply  because 
his    relinquishing  paper   is   without   a   seal. 
Although,  in  general,  a  creditor,  who  sepa- 


rately agrees  to  take  less  than  his  entire  de- 
mand, is  not  legally  bound  by  such  agree- 
ment, for  want  of  adequate  consldaration, 
yet  where  several  creditcsrs,  on  the  faith  of 
other  stipulations,  enter  into  an  agreement 
of  that  nature,  whether  by  deed  or  unstamp- 
ed memorandum,  each  is  legally  bound  by  it, 
and  he  cannot  either  privately  receive  or  sue 
his  debtor  for  a  larger  dividend  than  the 
rest.  Chit  Prom.  Notes,  279."  In  the  case 
of  Armstrong  v.  Hurst  (S.  C.)  18  S.  E.  150,  it 
appears  that  on  the  2Cth  of  January,  1892, 
Messrs.  Perry  &  Heywood,  as  attorneys  for 
certain  of  the  creditors  therein  named,  filed 
with  the  assignee  a  notice,  of  which  the  fol- 
lowing is  a  copy:  "To  Mr.  J.  O.  Rogers,  As- 
signee, Greenville,  8.  C:  Take  notice  that 
the  creditors  whose  names  api)ear  upon  the 
list  hereto  attached,  with  their  respective 
claims  against  the  firm  of  Dacos  and  Jor- 
dan, hereby  accept  the  terms  of  the  assign- 
ment made  to  you  by  the  firm  of  Dacus  and 
Jordan— N.  C.  Dacus  and  M.  M.  Jordan— on 
the  27th  day  of  November,  A.  D.  1891,  and 
offer  releases  of  their  said  claims,  respec- 
tively, as  required  by  said  assignment"  The 
court,  in  speaking  of  a  case  similar  to  the  one 
Just  mentioned,  in  which  the  acceptance  and 
release  were  held  to  be  null  and  void  under 
the  assignment,  says:  "The  reason  of  this 
ruling  doubtless  was  that  the  object  being 
to  fix  the  rights  of  the  parties  at  the  time 
specified,  a  mere  offer,  which  might  be  with- 
drawn before  it  was  accepted  and  acted  up- 
on, would  not  be  sufficient"  We  think  the 
conclusion  at  which  the  presiding  Judge  ar- 
rived was  perhaps  due  to  the  fact  that  he 
was  not  aware  that  in  the  case  of  Burglss  v. 
Westmoreland,  uiwn  which  he  principally  re- 
lied, only  three  of  the  defendant  creditors 
appeared;  and  the  rights  of  Darman  &  Can- 
non and  Arnold  &  McCord  were  not  before 
the  supreme  court  for  adjudication  when  that 
decision  was  rendered.  This  fact  does  not 
appear  in  the  opinion  of  the  supreme  court, 
but  does  appear  on  page  11  of  the  "case." 

The  foregoing  cases  show:  (1)  That  in  ac- 
cepting the  terms  of  an  assignment  made  for 
the  benefit  of  creditors,  and  executing  re- 
leases of  claims,  neither  a  seal  nor  any  par- 
ticular form  of  release  is  necessary.  (2) 
That  It  Is  sufficient  if  the  writing  shows  an 
Intention  to  accept  the  terms  of  the  assign- 
ment, and  to  release  in  praesentl  the  debtor 
from  all  liability  except  under  the  deed  of 
assignment  (3)  That  a  mere  offer  to  re- 
lease, being  executcny  In  its  nature,  and  sub- 
ject to  withdrawal  by  the  creditor,  is  not  suf- 
ficient (4)  That  a  mere  acceptance  of  the 
terms  of  an  assignment  without  the  execu- 
tion of  a  release  is  not  sufficient  The  three 
acceptances  and  releases  in  this  case  show: 
a)  That  It  was  the  intentlcm  of  the  creditors 
executing  them  to  accept  the  terms  of  the 
assignment  (2)  That  it  was  the  Intention  of 
the  creditors  executing  them  to  release  the 
debtors  from  all  future  liability  on  their 
claims.    (8)  That   It   was    the   intention   of 
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Bach  eredltora  that  the  axxeptancee  and  re- 
leases should  take  effect  In  praesentL  Such 
being  the  case,  tbay  are  all  valid  nnder  the 
assign  ment 

Objection  has  been  urged  against  the  Ta- 
lldlty  of  the  acceptance  and  release  exe- 
cuted b7  S.  W.  Trayers  &  Co.,  per  O.  U. 
Ward,  on  the  ground  that  O.  M.  Ward  had 
no  authority  to  act  in  the  premises.  The  let- 
ter to  him  from  S.  W.  Travers  &  Co.,  which 
will  be  set  out  in  the  report  of  the  case,  au- 
thorized such  action.  The  omission  of  the 
word  "release"  in  the  acceptance  of  release 
of  S.  W.  Travors  &  Co.  is  manifestly  a  mere 
clerical  error.  It  is  the  Judgment  of  this 
court  that  the  Judgment  of  the  court  below 
be  reversed,  and  that  the  case  be  remanded 
to  the  court  of  common  pleas  for  Darlington 
county  for  such  further  proceedings  aa  may 
be  necessaiy  to  carry  out  our  views  herein  an- 
nounced. 


<«  S.  C.  70) 

CAVBNY  V.  NEBLT  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  9, 

1895.) 

Cakbiekb  —  INJUBIKS  TO  Fassbnoehs  —  Instbuc- 

TIONB. 

1.  In  an  action  against  a  carrier  for  neraon- 
al  injnries  caused  by  the  negligence  of  defend- 
ant's servant  In  driving  the  coach  into  a  post, 
thereby  causing  the  horses  to  run  away,  evi- 
dence of  negligence  on  the  part  of  the  servant 
in  deserting  the  coach  after  the  collision  is  ad- 
missible. 

2.  The  failure  to  charge,  where  not  reqnest- 
-ed  to  do  so,  will  not  sopport  an  exception. 

3.  A  carrier  of  passengers  for  hire  is  re- 
quired to  furnish  suitable  vehicles,  skillful  serv- 
ants, and  suitable  appliances  for  conduct  of  his 
servant 

Appeal  from  common  pleas  circuit  court  of 
York  county;  James  Aldrlch,  Judge. 

Action  by  W.  J.  Caveny  against  J.  Har- 
vey Neely  and  another  for  personal  injuries. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

Wilson  &  Wilson,  for  appellants.  Hart  & 
Hart  and  Finley  &.  Brice,  for  respondent. 

GARY,  3.  This  was  an  action  for  dam- 
ages, brought  against  the  defendants  by  the 
plaintiff,  who  fell  or  was  thrown  from  de- 
fendants' hack  while  being  driven  from  the 
bosiness  part  of  Bock  Hill  to  Oakland  Park, 
on  the  ontskirts  of  the  city.  Paragraph  4 
of  the  complaint  alleges  negligence,  as  fol- 
lows: "That  soon  after  said  vehicle  began 
its  trip,  and  while  in  the  streets  of  said  town, 
owing  to  the  carelessness  and  negligence  of 
defendants'  servant  conducting  the  same,  it 
was  allowed  to  come  in  collision  with,  and 
driven  against,  a  post  standing  near  the 
street,  causing  the  breaking  of  the  pole  or 
tongue  of  said  hack,  and  causing  the  horses 
drawing  the  same  to  become  frightened  and 
to  run,  and  the  agent  and  servant  driving 
and  conducting  the  horses  thereupon  aban- 
1  the  hack,  and  left  the  horses  drawing 


the  same  without  control;  that  thereafter 
said  hack  was  drawn  at  a  rapid  rate  by  the 
uncontrolled  horses,  at  great  peril  to  plain- 
tiff and  the  other  passengers  therein,  and 
was  overturned  and  broken;  that  the  plain- 
tiff fell  or  was  violently  thrown  therefrom 
during  the  flight  of  the  horses,  and  Jnst  be- 
fcure  the  npsetting  of  the  vehicle,  whereby 
be  received  severe  and  dangerous  injuries 
to  his  person,  to  wit,"  etc.  The  Jury  rendered 
a  verdict  for  the  plaintiff  in  the  sum  of  $500. 
The  defendants  appealed  to  this  conrt  on  the 
following  exceptions:  "(1)  For  that  his  hon- 
or erred  la  admitting  testimony,  over  defend- 
ants' objections,  going  to  prove  acts  of  care- 
lessness or  negligence  on  the  part  of  defend- 
ants' servant  after  the  vehicle  came  in  coUi- 
sion  with  the  post,  except  as  going  to  show 
what  damage  resulted.  (2)  Because  he  re- 
fused and  failed  to  charge  the  Jury  that  the 
defendants  could  only  be  held  responsible 
for  the  carelessness  and  negligence  of  de- 
fendants' servant  in  allowing  the  vehicle  to 
come  in  collision  with,  and  to  be  driven 
against,  a  post  standing  near  the  street.  (3) 
Because  he  charged  that  a  master  must  pro- 
vide suitable  appliances  for  conduct  of  his 
servants,  and  tliat  they  (carriers  of  passengers 
for  hire)  are  bound  to  furnish  good  vehicles 
and  skillful  servants." 

The  first  exception  cannot  be  sustained,  be- 
cause: (1)  The  testimony  objected  to  was 
in  response  to  the  allegations  of  the  com- 
plaint (2)  It  was  admissible  for  the  pur- 
pose of  showing  that  the  injury  alleged  was 
the  proximate  and  natural  result  of  the  neg- 
ligence and  carelessness  of  the  defendants 
set  forth  In  the  complaint  Harrison  v. 
Berkley,  1  Strob.  649,  551.  In  that  case  the 
court  says,  "The  defendant  cannot  complain 
that  an  agent  which  his  own  act  naturally 
brought  into  operation  has  occurred  to  pro- 
duce the  result" 

The  second  exception  cannot  be  sustaioed, 
because:  (1)  There  is  nothing  in  the  case 
showing  that  the  presiding  Judge  refused  to 
charge  as  therein  set  forth,  and  a  failure  to 
charge,  unless  requested,  will  not  support 
an  exception  to  this  court  (2)  It  would  have 
been  error  on  the  part  of  the  presiding  Judge 
to  have  charged  the  Jury  in  the  manner  re- 
quested by  the  defendants.  Harrison  v. 
Berkley,  supra. 

There  was  no  error  on  the  port  of  the  pre- 
siding Judge  in  charging  the  Jury  as  alleged 
In  the  third  exception,  because:  (1)  The  doc- 
trine was  correctly  stated  by  him.  (2)  The 
testimony  showed  that  the  doctrine  therein 
contained  was  applicable  to  this  case,  in  that 
there  was  testimony  Introduced  upon  the  trial 
showing  that  the  vehicle  was  not  a  suitable 
one  to  convey  as  large  a  crowd  as  defend- 
ants' servant  allowed  to  enter  it  and  there 
was  testimony  tending  to  show  that  the 
driver  was  not  sklUfuL  It  is  the  Judgment 
of  this  court  that  the  appeal  be  dismissed, 
and  the  Judgment  of  Qua  circuit  conrt  be  af- 
firmed. 


Digitized  by 


Google 


8.  a) 


INTERSTATE  BLDG.  A  LOAK  ASS'N  v.  MoCABTHA. 


807 


(43  8.  c.  n) 

INTBRSTATB   BliDG.   &  LOAM   ASS'N   T. 

McGARTHA  et  al. 

(Supreme  Court  of  South  Carolina.   Jan.  12, 

1895.) 
Bum  o*  HoBTeAOBS  Pbopertt— CoMSTBUonra 

NOTIOB. 

Mortgaged  land  in  the  hands  of  a  bona 
fide  purchaser,  without  notice  of  a  stipulation 
in  the  mortgage  bond  to  par  attorney's  fees  in 
ease  of  suit,  is  not  liable  for  those  fees,  where 
the  stipulation  of  the  bond  was  not  mentioned 
in  the  recorded  mortgage,  although  the  bond 
was  "referred  to"  in,  and  "made  a  part"  of,  the 
mortgage. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;   T.  B.  Fraser,  Judge. 

Suit  by  the  Interstate  Building  &  Loan  As- 
sociation against  J.  P.  McCartha  and  the 
Loan  &  Exchange  Bank  of  South  Carolina  to 
foreclose  a  mortgage.  From  a  decree  adjudg- 
ing the  land  not  subject  In  the  hands  of  the 
defendant  bsmk,  to  the  payment  of  counsel 
fees  for  foreclosure  of  tbe  mortgage,  plaintiff 
appeals.    Affirmed. 

Bobartaon,  Moore  ft  Thomson,  for  appel- 
lant  Allem  J.  Green,  for  respondents. 

McTVBR,  O.  3.   This  was  an  action  to  fore- 
close a  mortgage  of  real  estate  given  by  the 
defendant  McCartha  to  the  plaintiff  to  se- 
cure the  payment  of  a  bond,  to  which  tbe 
defendant  bank  has  been  made  a  party,  as  a 
purchaser  of  the  mortgaged  iMremlses  snbse- 
qaent  to  the  execution  of  the  mortgage.  Cop- 
ies of  the  bond  and  mortgage  are  set  out  In 
tbe  "case,"  aad  sbould  be  Incorporated  in  the 
report  of  the  case.    It  Is  sofflclent  to  say  here 
that  among  numerons  other  stipulations  in 
the  bond,  it  contains.  In  the  last  paragraph 
thereof,  the  following  provision:   "I  waive, 
relinqoish,  and  renounce,  for  myself  and  fam- 
ily, all  daim,  right  and  benefit  of  any  home- 
stead or  exemption  under  the  laws  of  the 
United  States  or  of  this  state  in  any  prop- 
erty which  I  now    or  may  hereafter  own, 
in  favor  of  the  payment  of  this  obligation, 
and  for  sach  an  amount  as  may  be  found 
to  be  due  nnder  tbe  same;  and  I  further 
agree  to  pay  the  audltlonal  sum  of  ten  per 
cent  on  tbe  amotmt  due,  as  counsel   fees, 
sbould  this  bond  be  collected  by  suit"   Tbe 
mortgage  recites  the  date,  the  penalty,  and 
tbe  condition  of  tbe  bond,  and  Invests  the 
mortgagee  with  power  to  sell  the  mortgaged 
premises  upon  default  in  the  performance 
of  the  conditions  and  stipulations  contained 
In  tbe  bond,  "which  is  hereby  referred  to  and 
made  a  part  hereof,"  and,  out  of  the  pro- 
ceeds "of  such  sale,  pay  all  exi)enses  of  the 
same.  Including  all  attorney's  fees,  then  what- 
ever sum  may  be  due  said  association,  and 
the  balance^  If  any,  pay  over  to  me."    But 
the  mortgage  did  not  contain  any  stipula- 
tion for  the  payment  of  10  per  cent  counsel 
fees  In  case  the  bond  should  be  collected  by 
rait.    This  mortgage  having  been  duly  record- 
ed, tbe  defendant  bank  very  properly  conced- 
ed tb«  liability  of  the  mortgaged  premises 


for  the  amoont  dne  and  collectible  nnder  tM 
terms  of  the  mortgage,  bnt  denied  tioat  the 
10  per  cent  counsel  fees  for  foreclosmre 
by  proceedings  in  ootnrt  constitated  any  prop- 
er charge  on  tbe  mortg^aged  premises  In  its 
hands  as  a  subsequent  purchaser  for  valua- 
ble consideration,  without  notice  of  any  such 
charge.  It  was  conceded  that  the  defendant 
bank  had  no  notice  of  this  alleged  claim  or 
charge  upon  the  mcM-tgaged  premises  for  10 
per  cent  counsel  fees,  except  that  which  It 
is  claimed  arose  from  the  record  of  the  mort- 
gage So  that  tbe  only  question  presented  to 
the  circuit  Judge  was  whether  the  land  cov- 
ered by  plaintiffs  mortgage  was  liable.  In 
the  hands  of  the  defendant  bank,  as  a  subse- 
quent bona  fide  imrchaser,  for  these  counsel 
fees;  and,  he  having  held  that  it  was  not 
the  plaintiff  appeals  upon  ilie  several  grotmds 
set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  they  substantially  make  the 
single  question  whether  the  circuit  Judge 
erred  in  holding  that  the  mortgaged  iHremises, 
in  the  hands  of  the  defendant  bank,  were  not 
liable  for  the  10  per  cent  counsel  fees. 

It  seems  to  us  that  the  object  of  the  reg- 
istry laws  was  to  afford  persons  proposing 
to  purchase  real  estate  a  ready  and  easy 
means  of  ascertaining  whether  the  property 
proposed  to  be  purchased  is  incuml>ered,  or 
Is  subject  to  some  claim  superior  to  tliat  of 
the  proposed  vendor.  Hence,  it  has  long  been 
well  settled  that  whether  IJiese  means  thus 
provided  by  law  for  the  purpose  indicated 
are  resorted  to  or  not  the  record  of  a  deed 
or  mcnrtgage  shall  operate  as  constructive 
notice  to  all  the  world  of  everything  con- 
tained in  such  record.  In  this  case,  however, 
it  is  insisted  that  the  record  of  the  mortgage 
operated  as  constructive  notice,  not  only  of 
what  was  contained  In  the  mortgage,  as  it 
was  spread  upon  the  record,  but  also  of  what 
was  contained  in  tbe  bond,  which  was  not 
spread  upon  the  record.  In  other  words,  the 
proiwsitlon  is  that  the  doctrine  of  constructive 
notice,  arising  from  the  record  of  a  paper 
required  to  be  recorded,  must  be  so  extend- 
ed as  to  affect  a  purchaser  with  notice  of 
whatever  would  appear  in  any  paper  referred 
to  In  the  registry  of  the  recorded  Instrument; 
thus  making  It  obligatory  upon  the  inquirer, 
in  addition  to  searching  the  records  of  the 
proper  office,  also  to  extena  his  inquiries  into 
the  contents  of  papers  not  to  be  found  in 
the  place  appointed  by  the  law  as  the  source 
of  information.  Such  an  extension  of  the  doc- 
trine of  constructive  notice  would  materially 
hamper  the  transfer  of  property,  and  work 
material  injury  to  the  business  Interests  of 
the  country.  It  not  nnfrequentiy  happens 
that  a  single  mortgage  Is  given  to  secure  the 
payment  of  several  bonds  or  notes,  instances 
of  which  may  be  found  In  our  own  Judicial 
records.  Lynch  v.  Hancock,  14  S.  0.  6G,  and 
Anderson  v.  Pilgram,  30  S.  C.  489,  9  S.  B. 
587.  And  where  these  bonds  or  notes  have 
passed  into  the  hands  of  several  different  per- 
sons, as  often  is  the  case,  If  a  purchaser,  who, 
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tboDgh  ha  baa  examined  tbe  record  of  tbe 
mortgage,  abonld  be  ooii4>eIled  to  examine 
Into  the  terms  contained  In  each  one  of  the 
•everal  bond*  and  notes,  before  he  could 
safely  buy,  it  would  very  seriously  Interfeis 
with  the  ready  transfer  of  property.  Take 
this  very  case  as  an  illustration.  Here  the 
purchaser,  upon  examining  the  record  of  the 
mortgage,  found  Oat  it  was  given  to  secure 
the  performance  of  an  obligation,  the  terms 
and  conditions  of  which  were  set  out  with 
unusual  minuteness  and  particularity,  among 
which  was  a  provision  for  tbe  payment  of 
counsel  fees  in  an  event  which  did  not  occur, 
but  which  contained  no  hint  that  the  mort- 
gaged premises  were  to  be  subject  to  the 
payment  of  10  per  cent,  counsel  fees  In  the 
event  which  did  not  occur.  It  seems  to  us 
that  it  would  be  a  hard  and  unreasonable  doc- 
trine to  hold  that  the  purchaser  should  be 
affected  with  constructive  notice  of  a  fact 
which  only  appeared  in  the  bond,  which  may 
or  may  not  have  been  in  the  hands  of  a 
foreign  corporation,  whose  place  of  business 
was  in  another  state.  Indeed,  the  great  par- 
ticularity with  which  the  terms  and  condi- 
tions of  the  bond  were  set  forth  In  the 
mortgage,  and  the  special  mention  of  the  pro- 
vision for  the  payment  of  counsel  fees  in  aa 
event  which  did  not  occur,  and  the  omission 
of  any  such  provision  In  the  event  which  did 
occur,  was  w^  calculated  to  mislead  a  pur- 
chaser, and  Induce  him  to  pay  more  for  the 
property  than  be  would  odierwtse  have  done. 
These  views  are  well  supported  by  author- 
ity. In  2  Pom.  Eq.  Jur.  I  654,  It  is  said: 
"By  the  policy  of  the  recording  acts,  such 
a  party  [alluding  to  a  subsequent  purchaser] 
is  called  upon  to  search  the  records,  and  be 
has  a  right  to  rely  upon  what  be  finds 
there  entered  as  a  true  and  complete  tran- 
script of  any  and  every  Instrument  affecting 
the  title  to  the  lands  with  respect  to  which 
be  is  dealing.  A  record  can  only  be  a  con- 
structive notice^  at  most,  of  whatever  Is  con- 
tained within  Itself.  Finally,  the  record 
will  not  be  a  notice  unless  it,  and  the  orlglnU 
instrument  of  which  it  is  a  copy,  correctly 
and  sufficiently  describe  the  premises  which 
are  to  be  affected,  and  correctly  and  snffl- 
ciently  state  all  tbe  other  provisions  which 
are  material  to  the  rights  and  Interests  of 
subsequent  parties."  In  the  case  of  Frost 
y.  Beekman,  1  Johns.  Ch.  28S,  it  was  held 
that  the  registry  of  a  mortgage  given  to  se- 
cure the  payment  of  (3,000,  but,  by  a  mis- 
take of  the  recording  officer,  registered  as 
a  mortgage  to  secure  the  payment  of  $800,  is 
notice  to  a  subsequent,  bona  fide  purchaser 
to  tbe  extent  only  of  the  sum  expressed  in 
tbe  registry.  In  d^verlng  tbe  opinion  of 
tbe  court.  Chancellor  Kent  used  the  following 
language:  "Tbe  true  construction  of  tbe  act 
appears  to  be  that  the  registry  Is  notice  of 
tbe  contents  of  it.  and  no  more,  and  tha.  the 
pnrcbaaer  la  not  to  be  charged  with  notice 
of  tbe  contenta  of  the  mortgage,  any  fur- 
ther than  they  may  be  contalred  in  the  reg- 


istry. •  •  •  Tbe  act,  in  providing  that 
all  peraons  might  bave  recourse  to  tbe  regis- 
try, intended  that  as  the  correct  and  aalB- 
dent  aource  of  information;  and  It  would 
be  a  doctrine  productive  of  immense  mis- 
chief to  oblige  the  purchaser  to  look,  at  bis 
peril,  to  the  contents  of  every  mortgage,  and 
to  be  bound  by  them,  when  different  from 
the  contents  as  declared  in  tbe  registry.  The 
registry  might  prove  only  a  snare  to  tbe 
purchaser,  and  no  person  could  be  safe  in 
his  purchase,  without  hunting  out  and  In- 
specting the  original  mortgage,— a  task  of 
great  trial  and  difficulty."  Now,  If  the  pur- 
chaser is  not  bound  to  look  Into  the  original 
mortgage,  how  much  less  Is  he  bound  to  look 
into  the  contents  of  the  bond  which  the  mort- 
gage is  intended  to  secure.  It  Is  true  that 
the  case  just  cited  was  subsequently  re- 
versed, upon  another  point,  by  the  court  of 
errors,  in  Beekman  v.  Frost,  18  Johns.  544; 
but  no  disapproval  of  the  views  of  Chancel- 
lor Kent,  upon  the  point  for  which  we  have 
cited  the  case,  was  expressed.  In  Ollchrlst 
V.  Oough.  63  Ind.  576,  30  Am.  Rep.  250,  a 
mortgage  given  to  secure  the  payment  of 
$5,000  was,  by  a  mistake  of  tbe  recording 
officer,  recorded  as  a  mortgage  to  secure  tbe 
payment  of  $600,  and  it  was  held  that  it 
operated  as  constructive  notice  only  to  the 
amount  mentioned  in  the  record;  and  at 
page  257  the  court  cites  quite  a  number  of 
cases,  beginning  with  Frost  v.  Beekman, 
supra.  In  support  of  its  condnslon.  In  that 
case,  it  appears  that  in  the  index  book  the 
mortgage  was  mentioned  as  one  for  the  sum 
of  $5,000,  and  this,  it  was  contended,  waa 
anffidoit  to  put  tiie  subsequent  mor^gee 
upon  inquiry;  but  the  court  held  otherwise, 
for  while  the  statute  did  require  an  index 
book  to  be  kept,  in  which  certain  items 
should  be  noted.  It  did  not  require  tbe 
amount  of  the  mortgage  to  be  noted,  and 
hence  its  entry  was  not  even  such  notice  aa 
would  put  a  party  upon  inquiry. 

We  have  no  case  in  this  state,  so  far  aa 
we  are  informed,  which  decides  the  point  we 
have  been  considering.  The  nearest  ai>- 
proach  to  it  is  the  case  of  Kennedy  v.  Boy- 
kin,  35  S.  C.  61,  14  S.  B.  809.  In  that  case 
one  of  the  questions  involved  was  as  to  the 
respective  rights  of  two  mortgagees,— Witte 
Bros,  hdding  the  senior  mortgage;  and  Arm- 
strong, the  junior.  Both  mortgages  were 
duly  recorded,  but  In  the  record  of  the  Witte 
mortgage,  by  a  mistake  of  the  recording  offi- 
cer, it  appeared  to  be  a  mortgage  for  200 
acres,  more  or  less,  though  the  metes  and 
bounds  of  the  land  were  correctly  set  forth, 
while  the  number  of  acres  should  have  been 
for  2,000,  more  or  less;  and  the  question 
was  as  to  the  effect  of  such  mistake.— wheth- 
er the  lien  of  the  Witte  mortgage  could  be 
confined  td  the  number  of  acres  set  forth  tn 
the  record.  Upon  that  question  the  court 
expressed  Itself  as  follows:  "The  question 
is  not  as  to  the  effect  which  any  mistake  in 
the  record  of  a  mortgage  may  have,  as.  for 
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example,  a  mistake  In  stating  the  amount  of 
the  debt  secured  by  the  mortage,  In  the  rec- 
ord, as  $200,  when,  In  the  original.  It  la 
|!2,000;  and  hence  such  a  question  does  not 
arise  in  this  case,  and  will  not,  therefore,  be 
considered.  Confining  ourselves  to  the  ques- 
tion presented  In  the  record,  we  think  it  Is 
clear  that  a  mere  mistake  in  the  record  of  a 
mortgage  as  to  the  number  of  acres  covered 
by  It,  especially  when  the  number  of  acrea 
there  stated,  as  In  this  case,  Is  accompanied 
by  the  words  'more  or  less,'  cannot  possibly 
have  the  effect  claimed  by  the  appellant, 
Armstrong.  The  addition  of  those  words 
shows  very  plainly  that  the  number  of  acres 
stated  Is  a  very  unimportant,  and  In  most 
cases  wholly  Immaterial,  element  In  the  de- 
scription of  the  land  Intended  to  be  con- 
veyed or  affected  by  the  lien  of  a  mortgage." 
The  court  then  proceeded  to  cite  several 
cases  In  which  it  had  been  held  that  the 
number  of  acres,  with  the  superadded  words, 
"more  or  less,"  had  always  been  regarded  as 
a  very  immaterial  element  in  the  description 
of  land.  It  Is  apparent,  therefore,  that  the 
court,  In  that  case,  carefully  guarded  Itself 
against  any  inference  as  to  what  Its  opin- 
ion would  be  where  there  was  a  material 
mistake  in  the  record. 

The  case  of  Montague  v.  Stelts,  37  S.  G. 
200,  15  S.  B.  968,  cited  by  counsel  for  appel- 
lant, is  not  In  point,  for  the  reason  that  there 
the  rights  of  subsequent  purchasers  were  not 
Involved;  the  question  being  between  the 
original  parties  to  the  mortgage,  and  in  such 
a  case  the  mortgagor  would  be  held  to  have 
actual  notice  of  the  terms  of  the  mortgage, 
and  of  the  obligations  which  it  was  given  to 
secure,  even  If  the  mortgage  had  not  been 
recorded  at  all  Powke  v.  Woodward,  Speer, 
Eq.  233. 

Ck>unsel  for  respondents  has  undertaken  to 
sustain  the  Judgment  below  upon  a  ground 
which,  so  far  as  appears  in  the  case,  was  not 
taken  In  the  circuit  court,  and  was  not  con- 
sidered or  passed  upon  by  the  circuit  judge; 
and,  as  the  required  notice  does  not  appear 
to  have  been  given,  the  point  thus  raised  is 
not  properly  before  us.  But  as  counsel  for 
appellant.  In  his  argument  In  reply,  has  ar- 
gued the  point,  we  will,  without  resting  our 
judgment  upon  It,  Indicate  briefly  our  views. 
That  position  Is  thus  stated  in  the  argument 
of  counsel  for  respondent:  "That  foreclos- 
ure In  court  is  not  the  'collection  of  the  bond 
by  suit'  provided  for  In  the  bond."  We  do 
not  understand  that  this  position  Is  based 
upon  the  proposition  that  a  proceeding  for 
the  foreclosure  of  a  mortgage  of  real  estate 
cannot  properly  be  regarded  as  a  suit  for  the 
collection  of  the  money  due  on  the  bond 
-which  the  mortgage  was  griven  to  secure,  as 
seems  to  be  assumed  by  counsel  for  appel- 
lant In  his  argument  in  reply;  for  that  such 
a  proposition  Is  untenable  Is,  we  think, 
sbown  by  the  case  of  Branyan  v.  Kay,  33  S. 
C.  288,  11  S.  B.  970,  cited  by  appellant's 
counsel.     But,  as  we  understand  it,  the  ar- 


gument la  tbat  the  connection  in  which  the 
provision  for  the  payment  of  10  per  cent 
counsel  fees,  as  well  as  the  omission  of  any 
such  provision  from  the  mortgage,  shows 
that  it  was  not  the  Intention  of  the  parties 
that  these  counsel  fees  should  be  exacted  for 
any  proceeding  to  enforce  the  mortgage,  but 
only  In  case  It  became  necessary  to  sue  on 
the  bond  In  an  ordinary  action  at  law.  We 
confess  that  there  Is  much  reason  in  this 
view.  The  fact  that  this  provision  Is  found 
only  In  the  last  paragraph  of  the  bond,  in 
connection  with  the  stipulation  for  the 
waiver  of  any  claim  of  homestead  or  exemp- 
tion "in  any  property  which  I  now  or  may 
hereafter  own,"  is  a  strong  indication  that 
the  parties  intended  that  this  provision  for 
the  payment  ot  10  per  cent  counsel  fees 
should  apply  only  in  a  case  where  the  obligee 
of  the  bond  should  find  it  necessary  to  en- 
force payment  of  the  same  out  of  property 
in  which  the  obligor  could  claim  a  home- 
stead or  other  exemption,  not  to  a  proceed- 
ing to  foreclose  the  mortgage,  against  which 
no  such  claim  of  homeetead  or  exemption 
could  be  made.  This,  coupled  with  the  fur- 
ther fact  that  while  the  mortgage  does  con- 
tain a  stipulation  for  the  payment  of  the  ex- 
penses of  the  sale,  including  counsel  fees,  In 
case  the  mortgagee  should  undertake  to  en- 
force payment  of  the  mortgage  debt  by  exer- 
cising the  power  of  sale  conferred  by  the 
mortgage,  and  altogether  omits  the  provision 
for  the  payment  of  counsel  fees  in  case  the 
mortgagee  undertook  to  enforce  payment  by 
proceedings  for  foreclosure  In  court,  lends 
no  little  force  to  the  view  contended  for  by 
counsel  for  respondents.  But  as  we  have 
said,  for  the  reason  atwve  indicated,  we  are 
not  disposed  to  rest  our  judgment  upon  this 
view,  we  need  not  pursue  the  subject  fur- 
ther. The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

FOPB  and  OART,  33.  We  concur  in  the 
result  The  mortgage  purports  to  recite  the 
terms  of  the  bond,  and  does  not  make  men- 
tion of  the  attorney's  fees  of  10  per  cent 
Persons  consulting  the  records  had  a  right 
to  presume  that  the  bond  was  correctly  set 
forth  in  the  mortgage.  We  do  not  there- 
fore, think  that  it  furnished  evidence  of  such 
facts  as  required  those  consulting  the  records 
to  make  further  inquiry. 


(40  W.  Va.  U8) 
ICB  V.  MABION  COUNTY  COURT  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  15,  1894.) 

Boas  Bokvbtobs— Appointmbkt— CokstitutioH' 
AL  Law. 

1.  That  part  of  section  2,  art.  9,  of  the 
constitution  of  the  state,  which  provides  thai 
surveyors  of  roads  shall  be  appointed  by  the 
county  court  la  mandatory,  and  provides  the 
only  mode  of  filling  that  office. 

2.  That  part  of  paragraph  3  of  section  56s 
ot  chapter  43  of  the  Code  of  1891  which  enacts 
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that  the  inrreyor  of  roads  for  each  road  pre- 
cinct shall  be  elected  hj  the  people  Is  uncon- 
stltational  and  void. 
(Syllabus  by  the  Coart) 

Brror  to  circuit  court,  Marlon  county. 

Petition  by  Andrew  S.  Ice  against  the  coun- 
ty court  of  Marlon  county,  John  T.  Beall,  and 
others,  praying  for  the  Issuance  of  a  writ 
of  prohibition  to  prohibit  the  county  from 
accepting  bonds  of,  and  administering  oath 
of  office  to,  parties  alleged  to  be  entitled  to 
the  office  of  surveyors  of  roads.  From  an  or- 
der of  the  circuit  court  allowing  the  writ, 
John  T.  Reall  brings  error.     Order  affirmed. 

Jas.  A.  Haggerty,  for  plaintiff  In  error.  Wm. 
H.  Martin,  for  defendant  In  error. 

HOIiT,  J.  On  the  19th  day  of  December, 
1802,  the  platntifC,  Andrew  S.  Ice,  a  citizen 
and  resIdoQt  of  the  county  of  Marlon,  pre- 
sented to  the  Judge  of  the  circuit  court  of 
that  county  his  petition,  duly  verlfled  by  bis 
affidavit,  praying  a  writ  of  prohibition  to 
prohibit  the  commissioners  of  the  county 
court  of  Marlon  county  from  taking  bond  and 
adminteterlng  the  oath  of  office  to  defendants 
John  Beall  and  others  named,  who  had  been 
declared  elected  to  the  office  of  surveyor  of 
roads  In  the  several  magisterial  districts  of 
Marlon  county  at  an  election  held  on  the  8tb 
day  of  November,  1892,  and  in  the  meantime 
refrain  from,  and  stay  all  further  proceedings 
in  the  matter  of,  taking  said  bonds  and  ad- 
ministering said  oath  of  office.  As  ground 
of  the  application,  the  petition  set  forth  that 
the  said  election  for  the  office  of  surveyor 
was  without  authority  of  law  and  void;  that 
paragraph  3  of  section  56a  of  chapter  43  of 
the  Code  (see  1891  Ed.  p.  333)  was  and  Is  In 
conflict  with  section  2  of  article  9  of  the  con- 
stitution of  the  state.  This  article  relates  to 
county  organization,  and  provides,  among 
other  things,  that  "coroners,  overseers  of  the 
poor  and  surveyors  of  roads  shall  be  appoint- 
ed by  the  county  court"  Under  section  1,  c 
110,  of  the  Code,  the  circuit  judge  awarded 
the  rule,  and  the  clerk  Issued  It  returnable 
to  the  first  day  of  the  following  term.  It  was 
served  on  all  the  parties.  On  the  22d  day  of 
March,  1893,  the  commissioners  of  the  county 
court  filed  In  court  their  return  and  answer, 
In  which  they  set  forth  the  facts  of  the  elec- 
tion, and  that  the  persons  named  were  duly 
and  lawfully  elected  surveyors  of  roads  under 
the  statute  already  cited,  praying  that  the 
writ  may  not  Issue.  On  the  22d  day  of 
March,  1883,  the  case  came  on  to  be  heard, 
and  the  court  being  of  opinion  that  so  much 
of  the  statute  in  question  as  provides  for  the 
election  of  one  surveyor  of  roads  for  each 
precinct  or  magisterial  district  is  unconstitu- 
tional, and  therefore  inoperative  and  void. 
Judgment  was  given  that  the  writ  of  prohibi- 
tion do  Issne.  And  from  this  the  defendant 
John  T.  Beall  obtained  this  writ  of  oror. 

Artidei  9  of  the  state  constitution  relates  to 
coanty  organizatlcm.  Section  1  provides  that 
the  voters  of  each  oonnty  shall  elect  a  bue> 


veyor  of  lands,  a  prosecuting  attorney,  a  sher- 
iff, and  one  and  not  more  than  two  assessors. 
Section  2  provides  that:  "There  shall  be 
elected  in  each  district  of  the  county,  by  the 
voters  thereof,  one  constable.  •  •  •  The 
assessor  shall,  with  the  advice  and  consent  of 
the  county  court,  have  the  power  to  appoint 
one  or  more  assistants.  Coroners,  overseers 
of  the  poor,  and  surveyors  of  roads  shall  be 
appointed  by  the  county  court"  Section  24 
of  article  8  provides  that  "the  county  courts 
shall  also,  under  such  regulations  as  may  be 
prescribed  by  law,  bAve  the  superintendence 
and  administration  of  the  Internal  police  and 
fiscal  affairs  of  their  counties,  including  the 
establishment  and  regulation  of  roads,  ways, 
bridges,  public  landings,  ferries,  and  mills, 
with  authority  to  lay  and  disburse  the  county 
levies."  So  that  from  the  language  used,  "sur- 
veyors of  roads  shall  be  appointed  by  the 
county  court,"  from  the  context,  the  subject- 
matter,  and  the  fact  that  it  is  used  in  a  consti- 
tution, show  tliat  the  language  is  to  be  taken 
as  mandatory;  for  it  is  the  province  of  an  In- 
strument of  this  solemn  and  permanent  char- 
acter to  establish  those  fundamental  maxims, 
and  fix  those  unvarying  rules,  by  which  all 
departments  of  the  government  must  at  all 
times  shape  their  conduct;  and  if  directions 
are  given  that  certain  officers  shall  be  elected 
by  the  people,  and  certain  other  officers  shall 
be  appointed  by  the  county  court  there  is  a 
strong  presumption,  from  the  diaracter  of 
the  instrument,  as  well  as  from  the  impeta- 
tive  meaning  of  the  language  used,  and  the 
context,  that  the  provision  is  mandatory,  and 
must  be  obeyed  and  observed  by  the  leg- 
islative as  w^  as  by  the  other  departments 
of  the  government.  And  one  of  the  reasons 
for  giving  the  county  court  such  exclusive 
power  of  appointment  Is  the  fact  that  It  is 
charged  with  the  duty  of  establishing  and 
regulating  the  county  roads,  and  with  their 
general  superintendence,  as  a  part  of  the  In- 
ternal police  of  their  respective  counties;  so 
that  the  nature  of  the  subject-matter  lends 
weight  to  the  view  that. the  term  "shall  ap- 
point" cannot  be  read  and  taken  as  directory, 
for  the  two  modes  of  filling  these  two  classes 
of  offices— <»ie  by  the  people,  the  otlier  by  the 
court— are  exclusively  and  specifically  applied 
to  each  office  by  name,  and  no  authority  is 
anywhere  given,  expressly  or  by  necessary 
Implication  or  reasonable  intendment  for 
filling  this  office  in  any  other  way  than  by 
appointment  by  the  county  court  as  pro- 
Tided  for  in  section  2  of  article  9.  And,  inas- 
much as  the  mode  of  filling  the  office  Is  pro- 
vided for  In  the  constitution,  impliedly,  the 
legislature  shall  not  prescribe  the  maimer  in 
which  surveyors  of  roads  shall  be  elected  or 
appointed;  for,  by  section  8  of  article  4, 
It  is  only  in  cases  not  provided  for  in  the 
constitution  that  the  legislature  sliaU  pre- 
scribe by  general  laws  the  manner  in  which 
public  officers  and  agents  shall  be  elected, 
appointed,  or  removed.  To  this  view  the 
following  authorities  lend  some  weight:   Peo 
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pie  V.  Raymond,  87  N.  T.  428;  Pebple  ▼.  Al- 
beriBon,  B5  N.  T.  00;  People  T.  Laurence,  86 
Barb.  177.  See  Oooley,  Const.  Llm.  (8d  Ed.) 
top  p.  78;   8  Am.  &  Eng.  Bnc.  Law,  680. 

Thus  we  see  some  of  the  cogent  reasons 
why  the  courts  relnctantly,  and  only  In  ex- 
treme cases,  feel  tliemselTes  authorized  to 
bold  as  merely  directory  any  provision  of 
an  instrument,  from  Its  nature  and  purpose 
Indicating  that  It  Is  Intended  to  be  stable, 
and,  unless  otherwise  expressed,  mandatory. 
Although  we  are  not  warranted  in  holding  a 
statute  to  be  Invalid,  in  whole  or  in  part, 
unless  we  see  clearly  that  It  runs  counter 
to  some  provision  of  the  organic  law,— for 
the  power  of  the  legislature  is  full  and  free, 
except  where  limited  and  restricted,— yet  in 
this  case  that  part  of  the  statute  here  brought 
Into  question  seems  to  us  to  tie,  for  the  rea- 
sons given,  a  plain  and  palpable  infraction 
of  that  instrument;  as  much  so,  and  in  good 
part  for  the  same  reason,  as  would  be  a  sta1> 
ute  requiring  the  secretary  of  state  to  be 
elected  by  die  people.  See  article  7,  8  3. 
Therefore,  we  are  of  the  opinion  that  the 
judgment  complained  of,  holding  so  much  of 
the  alternative  road  law,  numliered  and  des- 
ignated in  the  Oode  (edition  of  1891)  as  par- 
agraph 3  of  section  56a  of  chapter  48,  as 
provides  for  the  election  of  the  surveyors  of 
roads  by  the  people,  to  be  inoperative  and 
void.  Is  plainly  right,  and  should  be  afQrmed. 


(40  W.  Va.  »9) 

DEMPSET  T.  BOAKD  OF  EDUCATION  OF 
HARDEE  DISTRICT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  15,  1894.) 
Kandamus  to  School  Boakd. 
A  school  board  cannot  be  compelled,  by 
mandamus,  to  make  a  special  levy  for  the  pay- 
ment of  illegal  orders,  or  other  evidence  of  debt 
Isaned  Ikt  it  contrary  to  section  8,  art  10,  of  the 
constitution,  and  the  laws  enacted  in  pursuance 
thereof. 
(SyUabns  by  the  Conrt) 

Brror  to  circuit  court,  Logan  county. 

Application  by  petition  of  M.  B.  Thompson, 
administrator  of  W.  A.  Dempsey,  against  the 
board  of  education  of  Hardee  district,  for  a 
writ  of  mandamus  to  compel  them  to  levy 
a  tax  for  the  payment  of  certain  drafts. 
From  a  Judgment  of  the  circuit  conrt  deny- 
ing the  writ,  plaintiir  brings  error.   Affirmed. 

Z.  T.  Vinson,  for  plaintiff  in  error. 

DS3NT,  J.  Tbia  is  a  proceeding  by  manda- 
mus, instituted  and  carried  on  by  the  ad- 
mlnlstratw  of  William  A.  Dempsey,  deceas- 
ed, to  compd  the  board  of  education  of  Har- 
dee district,  of  Logan  county,  to  lay  a  levy 
to  pay  the  following  drafts  drawn  on  the 
slieriff  of  said  county  by  said  board,  to  wit: 

"Drafts. 

"No.  16.  Hardee  District,  Logan  Co.,  W. 
Va.,  January  1st,  1875.     On  or  before  the  1st 


day  of  April,  1875,  tbe  tOuscUt  «f  Logan  coaa> 
ty  pay  to  the  order  of  Wm.  A.  Dempsey 
three  hnndred  and  flfly-slx  07-100  dollars, 
with  interest  from  date,  and  charge  to  spe- 
cial (1874)  fund  of  Hardee  district  By  or- 
der of  the  board  of  education.  Thos.  Webb, 
President  Ira  Evans,  Secretsry.  fTbe 
above  draft  must  specify  what  fund  la  meant, 
—whether  boilding  or  school  fund.)" 

IndomementB  on  back  of  said  order: 

"Presented  tor  payment  Jan.  18,  1876,  and 
not  fonds  in  my  hands  to  pay  said  order. 
G.  W.  Taylw,  S.  L.  C. 

"No  funds  in  my  hands,  and  no  arrange- 
ments to  pay  within  daim.  Dec.  8,  1883. 
R.  W.  Peck,  S.  L.  C." 

"No.  17.  Hardee  District,  Logan  County, 
W.  Va.,  Jan.  1,  ISTS.  On  or  before  the  first 
day  of  April,  1876,  the  sheriff  of  Logan  coun- 
ty pay  to  the  order  of  W.  A  Dempsey  three 
hundred  and  flfty-six  07-100  dollars,  bearing 
Interest  from  date,  and  charge  to  sitecial 
(1875)  fund  of  Hardee  district  By  order  of 
the  board  of  education.  Thos.  Webb,  Presi- 
dent Ira  Evans,  Secretary.  (The  above 
draft  must  specify  what  fund  Is  meantr- 
whethw  building  or  school  fund.)" 

Indorsement  on  back  of  said  order: 

"No  funds  in  my  hands,  and  no  arrange- 
ment to  pay  within  claim.  Dec.  8,  1883. 
R.  W.  Peck,  S.  L.  C." 

"No.  18.  Hardee  District,  Logan  CJounty, 
W.  Va.,  January  1,  1875.  On  or  before  the 
1st  day  of  April,  1877,  the  sherllf  of  Logan 
county  pay  to  the  order  of  W.  A.  Dempsey 
three  hundred  and  flfty-six  07-100  dollars, 
bearing  Interest  from  date,  and  charge  ts 
special  (1876)  fond  of  Hardee  district  By 
order  of  the  board  of  education.  Ira  Evans, 
Secretary.  Thos.  Webb,  President  (The 
above  draft  must  specify  what  fond  is  meant, 
— whetho*  building  at  school  fund.)" 

Indorsement  of  back  of  said  order: 

"No  funds  in  my  hands,  and  no  arrange- 
ment to  pay  within  claim.  Dec.  8,  1883. 
R.  L.  Peck,  S.  L.  C." 

These  proceedings  began  In  August  1884, 
and  were  continued  by  amendments,  etc.,  on* 
til  the  2eth  day  of  October,  1891,  when  the 
chrcnit  conrt  finally  determined  the  matter, 
and  gave  Judgment  for  the  defendant  The 
following  defenses  were  Interposed:  (1) 
Oliat  the  drafts  were  ultra  vires,  illegal,  null, 
and  void.  (2)  The  statute  of  limitations.  (8) 
Procured  by  fraud,  the  payee  being  a  mem- 
ber of  the  board  of  education.  (4)  Issued  In 
lieu  of  other  orders,  which  had  been  provided 
for  and  paid  out  of  former  levies,  which  levies 
had  gone  Into  the  hands  of  the  payee,  as 
deputy  sheriff  of  said  county.  (6)  That  the 
Sheriff  had  defaulted  to  the  amount  of  the 
orders  to  the  district  which  had  obtained 
and  held  an  unpaid  decree  against  him,  be 
being  instdvent 

The  very  first  question  presents  Itself, 
whether  a  board  of  education  can  be  com- 
pelled by  mandamus  to  pay  any  order  Issued 
by  it  against  the  sherlflt.     Section  87,  c.  45, 
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of  the  Code  plnVldes:  "When  any  order  of 
the  board  npon  the  sheriff  of  the  connty  or 
judgment  or  decree  has  been  presented  to 
such  sheriff  without  obtaining  payment,  pay- 
ment thereof  may  be  enforced  by  the  circuit 
court  by  mandamus  or  an  order  for  a  spe- 
clflc  levy  on  the  property  taxable  in  the  dis- 
trict" The  same  provision  was  In  section  37, 
c.  123,  Acts  1872-7a  This  section  must  be 
construed  together  with  section  8,  art  10, 
of  the  constitution,  which  forbids  the  con- 
traction of  any  Indebtedness  on  the  part  of 
any  board  of  education  without  first  having 
submitted  all  questions  in  relation  thereto  to 
a  vote  of  the  people.  This  section  lias  been 
construed  by  this  court  in  so  far  as  connty 
coortB  are  concerned,  and  the  same  construc- 
tion will  apply  to  bocurds  of  education.  Da- 
vis V.  County  Court  38  W.  Va.  104.  18  S.  E. 
373.  It  also  must  be  construed  along  with 
section  45,  c.  45,  Code,  and  also  Acts  1872-73, 
which  Is  In  words  as  follows,  to  wit:  "It 
shall  not  be  lawful  for  the  board  of  educa- 
tion of  any  district  or  Independent  school 
district  to  contract  or  expend,  in  any  year, 
more  than  the  aggregate  amount  of  its  quota 
of  the  general  school  fund,  and  the  amount 
collected  from  the  district  or  independent 
school  district  levies  of  that  year,  together 
wltb  any  balance  remaining  In  the  hands  of 
the  sheriff  or  collector  at  the  end  of  the  pre- 
ceding year,  and  such  arrearages  of  taxes 
08  may  be  due  audi  district  or  Independent 
8cho(d  district"  This  provision  of  the  law 
was  obviously  made  in  compliance  with  the 
section  of  the  constitution  supra.  Taking 
these  provisions  of  the  law  together,  and  it  Is 
^lain  that  the  board  of  education  has  no  au- 
thority to  issue  any  evidences  of  debt  what- 
soever, but  only  to  issue  oiien  on  the  sheriff. 
In  any  year,  limited  to  Its  "quota  of  the  gen- 
eral school  fund,  and  the  amount  collected 
from  the  district  or  Independent  school  dis- 
trict levies  of  that  year,  together  with  any 
balance  remaining  in  the  hands  of  the  sheriff 
or  collector  at  the  end  of  the  preceding  year, 
and  snch  arrearages  of  taxes  as  may  be  due 
such  district  or  independent  school  district" 
If  the  amount  of  the  order,  when  Issued  by 
the  board,  is  already  in  the  hands  of  the 
sheriff.  In  accmed  funds,  or  taxes  levied  but 
not  collected,  the  board  cannot  be  command- 
ed to  provide  a  fund  for  the  payment  of  such 
order,  for  it  has  already  done  so  in  the  man- 
ner provided  by  law;  but  if  there  are  no 
funds  or  levies  In  the  bands  of  the  sheriff, 
«r  provided  for  by  said  board,  at  the  time  of 
the  Issuance  of  such  order,  the  same  is  la- 
sued  without  authority  and  In  disobedience 
of  the  law,  and  operates  as  a  contraction 
of  a  debt  in  disobedience  of  the  constitution, 
and  is  ultra  vires,  null,  and  void,  and  man- 
damus will  not  lie  to  compel  its  payment 
To  hold  otherwise  would  be  to  say  to  the 
board:  "It  Is  imconstltutlonal  and  unlawful 
for  yoa  to  contract  a  debt  and  issue  the  evi- 
dence thereof;  but,  if  you  do  so,  we  will 
<x>mpel  you,  by  mandamus,  to  pay  it"    nils 


would  be  lending  the  aid  of  the  court  te 
break  down  and  destroy  tlie  oonstltniian,  and 
the  laws  made  in  punnianoe  thereof.  Tlie 
true  meaning  of  the  dause  of  section  87.  c 
45,  of  the  Code,  heretofore  referred  to,  is 
that  If  the  sheriff  fails  to  pay  an  order  prop- 
erly issued  by  the  board  of  education,  lie 
may  be  compelled  to  do  so  by  mandamus; 
and.  If  the  board  falls  to  provide  for  Judg- 
ments and  decrees  rendered  against  it.  It  may 
be  required  to  make  a  specific  levy  for  the 
purpose.  Whenever  an  order  Is  drawn  on 
the  sheriff  by  the  board,  it  is  to  be  presumed 
that  he  has  funds  or  tax  levies  in  his  bands 
liable  for  the  payment  of  the  same;  but  as 
soon  as  It  Is  made  to  appear  that  such  is  not 
the  case— which  must  be  always  alleged  and 
shown  in  a  mandamus  proceeding  against 
the  board— the  order  becomes  an  illegal  debt 
and  its  payment  cannot  be  enforced.  Man- 
damus will  not  lie  to  compel  tlie  doing  of  an 
illegal  act  High,  Extr.  Rem.  |  8B4;  14  Am. 
&  Eng.  Enc.  Law,  p.  168;  State  v.  Teatman, 
22  Ohio  St  546;  People  v.  VUIage  of  Hyde 
Park,  117  Hi.  462.  6  N.  B.  33. 

The  drafts  in  controversy  were  isfnied  by 
the  board  when  there  were  no  funds  in  the 
hands  of  the  sheriff  fw  their  payment,  but 
they  were  to  be  paid  out  of  future  levies. 
This  was  a  clear  violation  of  duty  on  the 
part  of  the  board,  and  the  creation  of  a  debt 
against  the  district  without  authority  ao  to 
do.  If  the  sheriff  liad  the  funds  to  pay  these 
wders,  the  remedy  was  to  proceed  against 
him;  othtfwise  they  were  lllegaL  It  mat- 
ters not  that  these  drafts  were  Issued  in  lieu 
of  other  <»:ders.  The  board  of  education  was 
not  authorized  by  law  to  fimd  its  floating  in- 
debtedness, and  make  It  continual  or  perma- 
nent The  only  authority  It  had  was.  if  it 
was  legal,  to  provide  for  its  payment  by  levy. 
It  is  therefore  plain  that  the  mandamus  ap- 
plied for  in  this  case  was  properly  refused, 
and  the  Judgment  complained  of  is  aflBrmed. 


(40  w.  Va.  S7) 
THOMPSON  T.  LYON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  8,  1894.) 

CHiiBOB  ON  Land— Bjelbabb  bt  Fatmbnt  —  Tm> 
DEB— What  Conbtitutbs — Waitbb. 

1.  A  father  deeds  to  his  son  a  tract  of  land, 
in  consideration  of  the  payment  of  a  certain 
■am  therein  named  by  sud  son  to  hla  two  sis- 
ters, one  year  after  tne  fatlier's  death,  without 
interest  Sudi  son  is  not  bound  to  wait  until 
the  end  of  the  year  after  his  father's  death  be- 
fore he  oaa  pay  said  amount  hnt  has  the  priv- 
ilege of  paying  it  at  any  time  during  the  year. 

2.  An  offer  to  pay  one  of  the  sisters  Hm 
amount  coming  to  her  under  the  deed,  two  or 
three  days  before  the  end  of  the  year,  and  count- 
ing the  money  down  to  her,  which  she  declined 
to  receive,  without  assigning  any  cause,  consd- 
tuted  a  valid  tender,  under  the  drcomstanGeB. 

8.  Said  siater  having  made  no  subaeqneat 
demand  for  the  money,  said  son,  upon  paying 
the  money  due  said  sister  into  court  after  givinf 
proper  notice,  was  entitled  to  a  release  of  the 
vendor's  Hen  reserved  in  said  deed,  so  far  a*  it 
secured  her  said  sum. 
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4.  A  strictly  legal  tender  may  be  waived  by 
«n  abaolnte  refusal  to  receive  the  money,  on  tse 
(roand  that  no  man  i*  bound  to  perform  a  noga- 
torr  act 

5.  It  is  not  necessary,  to  constitute  a  legal 
tender,  that  the  identical  money  tendered  was 
kept  and  brought  into  court 

6.  In  general  the  eSeot  of  a  tender  in  prop- 
er time  by  the  debtor  is  to  stop  subsequent  in- 
terest on  the  daim.  if  the  money  is  unqualifiedly 
refnaed,  which  tender  may  be  defeated  oy  a  aub- 

,  sequent  demand  and  refusal. 
Dent  J-,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Harrison  county. 

Proceeding  by  Thomas  Thompson  against 
Nancy  J.  Lyon  to  secure  release  of  a  lien  on 
real  estate.  From  an  order  of  the  circuit 
court  directing  the  release  of  the  lien,  defend- 
ant brings  error.    Affirmed. 

John  Bassel,  for  plalntlll  in  error,  John  J. 
Davis,  for  defendant  In  error. 

ENOUSH,  J.    By  a  deed  dated  the  14th 
day  of  May,  1878,  Hugh  Thomi>8on  conveyed 
to  Thomas  Thompson  a  tract  of  land,  In  con- 
sideration of  $833%,  to  be  paid  by  said  Thom- 
as Thompson  to  Nancy  J.  Lyon  and  Eliza- 
beth Payne  equally,  one  year  after  the  death 
of  the  said  Hugh  Thompson,  and,  to  secure 
the  same,  a  vendor's  lien  was  therein  retained 
on  said  tract  of  land  until  paid,  and  for  the 
further  consideration  of  natural  love.    It  ap- 
pears that,  two  w  three  days  before  the  ex- 
piration of  the  year  after  the  death  of  said 
Hugh  Thompson,  the  said  Thomas  Thompson 
went  to  the  bouse  of  Nancy  J.  Lyon,  and  of- 
fered to  pay  her  the  sum  of  money  she  was 
entitled  to  under  said  deed,  and  counted  the 
money  down  on  a  stand  to  her,  and  she  said 
she  coidd  not  take  it,  and  did  not  take  it    On 
the  31st  day  of  August,  1893,  said  Thomas 
Thompson  had  a  notice  served  upon  said 
Nancy  J.  Lyon  that  on  the  14th  day  of  Sep- 
tembo',  1893,  he  wotild  move  the  circuit  court 
of  the  county  of  Harrison  to  direct  the  derk 
of  the  coun^  court  of  said  county  to  execute 
a  release  of  the  lien  reserved  In  a  certain  deed 
of  conveyance  made  1x>  him  by  Hugh  Thomp- 
son on  the  14th  day  of  May,  1873,  to  secure 
the  paymoit  to  said  Nancy  J.  Lyon  and  Blis- 
abeth  Payne  of  the  sum  of  $833.83^  to  be 
paid  to  them  equally  one  year  after  the  death 
of  said  grantor,  Hugh  Thompson,  on  the  tract 
of  land  therein  mentioned  (describing  it),  as 
he  had  theretofore  tendered  her  her  portion 
of  said  sum  and  she  refused  to  accept  the 
same.     On  the  14th  day  of  September,  1893, 
an  order  was  Altered,  in  pursuance  of  said 
motion,  in  which  it  is  stated  that  the  court 
having  heard  the  evidence  and  argument  of 
counsel,  and  it  appearing  to  said  court  that 
said  Thomas  Thompsmt  duly  tendered  to  the 
said  Nan<7  J.  Lyon  her  portion  of  said  mun 
secured  to  ber  in  said  deed,  in  putsnance  of 
the  tarms  and  prorislons  thereof,  which  she 
then  refused  to  receive,  and  now  here  pays 
into  court  for  the  said  Nancy  J.  Lyon,  the 
sum  of  $166.68%,  b«-  share  of  the  sum  so  se- 
cured'to  be  paid  her  by  said  deed;  and  It  fur- 


thor  appearing  that  the  anm  due  Elisabeth 
Payne  has  been  paid  her;  and  the  conrt  being 
now  of  opinion  that  Thomas  Thompson  is 
now  entitled  to  have  a  release  of  the  lien  re- 
tained In  said  deed,  which  the  said  Nancy  J. 
Liyon  refuses  to  execute,— it  wa»  ordered  that 
P.  M.  Long,  derk  of  the  county  court  of  Har- 
rison county,  do  execute  to  the  said  Thomas 
Thompson  a  release  of  the  lien  reserved  In. 
said  deed  for  the  benefit  of  the  said  Nancy  J. 
Lyon,  and  that  he,  the  said  Thomas,  recover 
against  her  his  costs  herein  expended;  and 
from  this  order  the  said  Nancy  3.  ICTOO  ob- 
tained this  writ  of  error. 

It  is  assigned  as  eiror  that  tbe  court  held 
there  was  a  sufficient  tendo',  although  the 
same  was  made  before  the  money  was  due. 
Now,  It  must  be  conceded  that  the  weight  of 
authority  is  that,  where  one  party  contracts 
to  pay  another  money  on  a  certain  day,  the 
tender,  in  orier  to  be  available,  must  be  made 
on  the  day  it  falls  due.  When,  however,  we 
look  at  the  circumstances  of  this  transacticm, 
it  is  apparent  that  there  really  was  no  con- 
tract between  said  Thomas  Thompson  and 
Nancy  J.  Lyon,  by  wbich  he  promised  to  pay 
b&e  any  money  at  any  specified  time,  The 
deed  which  Hugh  Thompson  made  to  his  son 
Thomas  imposed  upon  him,  as  a  condition 
precedent  to  his  acquiring  the  title  to  said 
land,  that  he  should  pay  to  his  sisters  Nancy 
J.  Lyon  and  Elizabeth  Payne  the  sum  of 
|3S3.33i^  one  year  after  the  death  of  said 
Hugh  Thompson.  This  length  of  time  (one 
year)  was  allowed  said  Thomas  Thompson  as 
a  favor,  not  by  Nancy  J.  Lyon,  but  by  his 
father,  and  she  was  no  party  to  the  contract 
fixing  the  date  of  payment,  and  she  eould 
not  object  if,  in  pursuance  of  the  terms  and 
conditions  imposed  upon  him  by  his  father's 
deed,  said  Thomas  paid  said  sum  before  the 
year  expired.  His  father  had  conferred  upon 
him  the  privilege  of  waiting  a  year  before  he 
paid  said  money,  and  Nancy  J.  Lyom  could  not 
complain  If  he  did  not  exercise  the  privilege 
thus  conferred  to  the  last  moment  and  to  the 
fullest  extent  Again,  the  money  said  Thom- 
as was  to  pay  was  not  bearing  Interest  at  the 
time  he  offered  to  pay  it  to  her.  Parsons  on 
Contracts  (volume  2.  8th  Bd.,  top  page  642) 
says:  "It  has  been  said  that  a  tender  cannot 
be  made  before  the  debt  is  due,  as  the  creditor 
is  not  then  obliged  to  accept  It  even  if  it 
does  not  draw  interest  But  we  should  be  In- 
clined to  believe  that  the  courts  of  this  coun- 
try would  generally  bold  a  tender  valid  that 
was  made  before  the  debt  was  due,  provided 
the  debt  did  not  draw  interest,  or  if,  when 
the  debt  did  draw  interest,  the  tender  indnded 
Interest  to  the  matority  of  the  dd>t"  In 
speaking  of  the  effect  of  the  plea  of  tender, 
Prof.  Minor,  in  his  Instltntes  (volume  4,  pt  1, 
aide  page  811),  says:  "The  effect  of  the  plea 
of  tendor,  in  a  few  cases  to  which  it  is  not 
needful  to  advert,  is  to  extinguish  the  obliga- 
tion; but.  In  general,  it  Is  merely  to  relieve 
the  debtor  from  subsequent  Interest  and 
costs,"— citing  Bac.  Abr.  "Taider,"  F,  where 
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It  la  aald:  'TThe  effect  of  a  tendo',  wben  law- 
fully made,  1b  to  discharge  the  debtor  frMO 
rabaeQuent  Interest  and  costs."  See  Jack- 
son T.  Law,  5  Cow.  248;  also  Raymond  t. 
Beamard,  12  Johns.  274.  As  we  have  seen, 
the  debt  In  the  case  nnder  consideration  did 
not  bear  interest  at  the  tlQie  Tbomas  Thomp- 
son offered  to  pay  the  amount  to  his  sister 
Mrs.  Iiyon,  the  year  had  not  expired  from  the 
date  of  the  death  of  Hugh  Tbompson,  and  it 
Is  difficult  to  perceive  how  she  could  have 
been  inrejudiced  by  receiving  the  money  at 
the  time  It  was  offered  to  b&c.  The  evidence 
shows  that  the  money  was  counted  down  to 
her,  and,  without  assigning  any  reason  what- 
ever tcx  her  actltn,  she  simply  said  "she 
could  not  take  it,  and  did  not  take  it"  Now, 
what  is  the  effect  of  this  craiduct  <m  the  part 
of  Nancy  J.  Lyon?  LAWson,  in  his  work  on 
Rights  and  Remedies  (section  2534),  says: 
"A  tender  may  be  waived  by  the  creditor 
either  expressly  or  Impliedly,  as  where  he 
states  that  nothing  Is  due  him,  and  that  he 
will  accept  nothing,  w  says,  simply,  that  he 
will  not  receive  the  money  or  chattels."  So, 
In  Lltt  SeL  Caa  (Ky.)  204,  it  was  held,  in  the 
case  of  Dorsey  v.  Barbee,  that  "the  positive 
declaration  of  one  to  whom  money  is  to  be 
paid,  within  a  certain  time,  that  he  will  not 
receive  It,  will  excuse  the  tender  of  the  mon- 
ey, provided  the  declaration  is  made  before 
the  expiration  ot  the  time."  It  was  also  held 
by  the  snpieme  oonrt  of  Tennessee  In  the 
jsse  of  Farasw<»rtb  v.  Howard,  1  C!old.  216, 
that  the  production  of  the  money  Is  dispensed 
with  if  the  party  is  ready  and  willing  to  pay, 
and  Is  about  to  ivoduce  the  money,  but  is  pre- 
vented by  the  party  to  wh<xn  the  money  is  go- 
ing refusing  to  receive  it;  bat  his  bare  re- 
fusal to  receive  the  amount  proiMsed,  and  de- 
manding more,  is  not,  of  itself,  sufficient  to 
excuse  an  actual  tender.  Again,  in  the  case 
of  Bellinger  v.  Kltts,  6  Barb.  274,  it  was  held 
that  "the  general  role  Is  that  a  strictly  legal 
tender  may  be  waived  by  an  absolute  refusal 
to  receive  the  money,  on  the  principle  that  no 
man  Is  bound  to  perform  a  nngatiMy  act" 
And  in  10  Cosh.  207,  In  the  case  of  Hazard  v. 
Loring,  the  court  held  that,  "in  making  a 
tender,  actual  productioq  of  the  money  Is  not 
necessBiy,  If  the  defendant  refuses  to  receive 
it"  See,  also,  2  Para  Orat  p.  64a  This 
question  was  also  before  this  court  in  the  case 
of  Koon  V.  Snodgrass,  18  W.  Ya.  320,  where  It 
was  held  that  "the  proper  mode  of  making  a 
l^;al  tender  is  to  actually  produce  and  prof- 
fer the  exact  sum  due;  but  this  may  be  dis- 
pensed with  by  the  party  to  whom  the  money 
la  to  be  paid,  when  he  refuses  to  receive  the 
money,  not  on  the  ground  that  the  money  is 
not  pcodnced,  nor  on  the  ground  that  the 
amonnt  produced  vnw  not  the  exact  amount 
offered,  but  on  some  coUatwal  and  entirely 
distinct  ground":  and  this  case  is  quoted 
with  approval  In  38  W.  Ya.  80, 18  &  B.  379,  by 
tbe  court,  in  the  case  of  PoUng  v.  Parsons. 
Where  tbe  money  is  tendered  in  proper  time, 
aad  la  refused,  all  tbe  elements  of  a  technical 


tender  are  waived,  and  the  effect  la  predaely 
the  same  as  if  a  tender,  legal  and  i>roper  In 
every  respect,  had  been  made;  Just  as  where 
protest  of  a  negotiable  note  is  waived,  tbe 
Indorsers  are  bound  to  the  same  extent  as  if 
all  the  technicalities  of  a  legal  protest  had 
been  complied  with.  Including  notice,  etc. 
To  illustrate.  Parsons  on  Contracts  (volume 
2,  top  page  642)  says:  "To  make  a  tender  of 
money  valid,  the  money  must  be  actually 
produced  and  proffered,  unless  the  creditor 
expressly  or  impliedly  waives  this  produc- 
tion, and  be  does  this  by  declaring  that  he 
will  not  receive  it"  In  the  case  of  Rudnlph 
V.  Wagner,  36  Ala.  698,  the  court  held  that  "a 
tender  of  the  amount  due,  Including  Interest, 
at  any  time  between  the  maturity  of  the  debt 
and  the  commencement  of  the  suit,  8t<^>s  the 
interest,  and  discharges  the  debtor  from  the 
costs  of  the  suit."  2  Pars.  Oont,  at  top  page 
638,  speaking  of  the  effect  of  a  tender,  says: 
"But  It  puts  a  stop  to  accruing  damages  or 
Interest  for  delay  In  payment,  and  gives  the 
defendant  costs."  So  in  Curtlss  ▼.  Oreen- 
bonks,  24  Yt  636.  it  was  held  that,  "where 
money  is  t^idered  and  refused,  tbe  person 
tendering  it  Is  at  liberty  to  use  it  as  his  own. 
All  he  is  nnder  obligations  to  do  la  to  be 
ready  at  all  times  to  pay  the  debt  when  re- 
quested." And  Lawson  on  Rights  and  Reme- 
dies (volume  6,  f  2026)  says:  "The  debtor 
must  keep  tbe  money  safely,  so  as  to  be 
ready  at  any  time  to  produce  it,  but  he  may 
use  it,  and  be  need  not  have  the  Identical 
money  ready.  •  •  •  But  tbe  bene&t  of  a 
tendw  Is  lost  by  subsequent  demand  and  re- 
fusal." And  In  Jackson  t.  Law,  5  Cow.  248. 
it  la  held  that  "tbe  effect  of  a  tender,  wben 
made  in  season.  Is  mwely  to  discharge  the 
debtor  from  subsequent  interest"  It  is  not 
necessary  to  prove,  nnder  a  plea  of  tender, 
that  the  Identical  money  tendered  was  kept 
and  brought  Into  court  0<dby  v:  Stevens,  38 
N.  H.  191.  See,  also.  Railroad  Ca  v.  Dun- 
ham, 30  Mich.  128. 

Now,  If  Nancy  J.  Lyon  refused  to  accept 
the  mon^  crffered  ber  by  her  brother  Thom- 
as Thompson,  because  It  was  offered  to  her 
a  day  or  two  before  tbe  year  had  expired 
since  the  death  of  their  father,  Hugh  Thomp- 
son, she  failed  to  assign  that  as  a  reason, 
and,  as  the  amount  was  not  bearing  interest 
it  would  have  been  very  unreasonable  in  bet 
to  assign  such  a  motive  for  rejecting  the 
money.  Why  should  she  have  objected  to 
receiving  the  money  U  it  had  been  offered  to 
her  one  day  or  one  week  after  tbe  death  ot 
said  Hugh  Thompson?  If  she  had  received 
It  she  could  have  Invested  It,  and  made  it  an 
interest-bearing  fund.  Instead  of  permlttins 
It  to  lie  idle  In  her  brother's  hands.  Why, 
then,  should  she  insist  that  the  last  day  «t 
the  year  should  arrive  before  she  received 
the  money?  She  did  not  however,  do  thia 
She  simply  declined  to  receive  it  without 
assigning  any  cause,  and,  so  far  as  the  rec- 
ord discloses,  she  never  made  any  subsequent 
demand  for  it     As  I  read  this  clause  in  the 
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deed,  Hngh  Thompsmi  intended  to  say  to  hia 
(oa  ThomsB,  "Xon  can  have  one  year's  time 
In  wtalcli  to  pay  this  porchaae  mon^   to 
yoor  sistw";   Init  he  never  Intended  to  say 
lie  conid  not  pay  it  80(Hier,  if  he  chose  to 
waive  the  privilege  conferred  by  the  deed, 
and,  -while  Nancy  J.  Lyon  had  no  right  to 
demand  the  money  t>efore  the  end  of  the 
year,  she  had  no  right  to  prevent  him  frcnn 
anticipating  the   payment  for  one  or  two 
days,  or  six  months,  if  he  saw  proper  to  do 
so.    There  is  a  marked  distinction  between 
contracts  made    between    parties   for  their 
mutual  benefit,  where  one  becomes  a  borrow- 
er of  money  because  he  wishes  to  use  it  in 
some  business  undertaking,  and  desires  sach 
use  for  a  definite  period,  and  the  other  loans 
it  because  he  desires  the  interest  at  stated 
periods,  and  wishes  to  avoid  the  lncon;v«i- 
ience  and  trouble  of  making  reinvestments  at 
short  periods,  and  the  case  of  a  mere  charge 
or  lien  reserved  upon  land  to  secure  the  pay- 
ment of  money  at  some  future  time  without 
interest     In  the  first  Instance,  each  party 
is  directly  interested  in  having  the  payment 
of  the  principal  at  the  time  fixed  In  the  con- 
tract, and  in  preventing  the  payment  by  way 
of  anticipation;  while  in  the  second  instance, 
the  party  to  whom  the  money  is  coming  has 
a  direct  Interest  in  receiving  the  money  as 
long  before  the  time  fixed  for  the  payment 
as  possible.     If  Thomas  Thompson  had  suc- 
ceeded in  getting  Nancy  J.  Lyon  to  receive 
the  money  when  be  offered  to  pay  it,  it  would 
have  been  to  her  benefit,'and  to  bis  prejudice, 
and  in  violation  of  no  contract  between  her 
and  himself.     If  the  debt  had  been  an  inter- 
est-bearing one,  there  would  be  some  excuse 
for  her  refusal  to  receive  the  money  until 
the  year  was  out;    but,  as  the  amount  did 
not  bear  interest,  she  could  in  no  way  have 
been  prejudiced  by  receiving  the  money,  and 
there  conid  be  no  reason  for  delaying  the  ten- 
der, if  said  Thomas  was  able  and  willing  to 
make  it,  until  the  expiration  of  the  year. 
In  the  case  of  M'Hard  v.  Whetcroft,  3  Har. 
&  McH.  85,  the  case  considered  was  an  ac- 
tion of  debt  upon  a  bond  dated  the  24th  day 
of  September,  1778,  and  conditioned  for  the 
payment  of  £442.  10s.  at  or  upon  the  Ist  of 
September,  1788,  with  interest     The  defend- 
ant pleaded  payment  before  the  issuing  of 
the  writ  to  wit,  on  the  Ist  of  September, 
1788.     General  replications  of  nonpayment 
and   issue  Joined.     At  October  term,   1790, 
-the  Jnry  foimd  by  their  special  verdict  that 
tbe  defendant,  in  discharge  of  so  much  of 
the  bond  on  which  the  suit  was  brought,  did 
tender  bills  of  credit  which  was  a  legal  ten- 
der by  law  to  the  plalntlflF,  to  the  amount 
of    $1,175%,    which    tender    was    made   on 
the   7th  of  March,  1781;    and,  if  the  said 
tender  was  good,  then  they  found  that  there 
was  £13.  Is.  specie  due  on  said  bond;  but,  if 
the  tender  in  discharge  of  said  bond  could  not 
De  made  before  the  1st  of  September,  1788, 
then  they  found  due  on  the  said  bond  £88. 
103>    specie  with  interest  from  the  date  of 


■aid  bond.  The  general  oonrt  cave  Judg- 
ment on  the  said  special  verdict  for  the 
plaintiff  for  the  penalty  and  costs,  to  be  re- 
leased on  the  payment  of  £88.  lOs.  current 
money,  with  Interest  from  the  24tb  day  <^ 
September,  1778,  and  costs.  The  defendant 
appealed  to  tbe  conrt  of  appeals,  which  coiurt, 
after  bearing  arguments,  reversed  tbe  Judg- 
m^it  of  the  gmeral  court  Now,  in  that 
case,  the  bond  bore  interest  and  yet  the 
court  of  appeals  held  the  tender  made  before 
tbe  maturi^  of  the  bond  to  be  good;  and. 
If  that  decision  be  good  law,  how  much  more 
80  ought  the  tender  to  be  held  good  where 
the  claim  bears  no  interest,  as  in  the  case  we 
are  considering.  If  the  reason  for  the  law 
be  that  it  would  be  an  unwarranted  infringe- 
ment of  the  contract  between  the  parties  who 
had  made  the  contract,  for  the  purpose  of  en- 
Joying  the  Interest  without  the  trouble  of  re- 
investment to  allow  a  tender  to  be  good  be- 
fore obligation  become  due,  how  much  more 
so  should  a  tender  be  held  good  which  is 
made  before  the  claim  is  due,  where  the 
claim  bears  no  interest.  The  legal  maxim, 
"Cessante  ratione  legls  cessat  et  ipsa  lex," 
applies. 

Said  Nancy  J.  Lyon  having  absolutely  de- 
clined to  receive  the  money  when  offered  to 
her  only  a  day  or  two  before  it  was  due, 
without  assigning  any  reason  for  such  re- 
fusal, and  never  afterwards  having  made 
any  demand  for  the  money,  my  conclusion 
is  that  the  plaintiff,  having  paid  the  money 
into  court,  was  entitled  to  a  release  of  the 
vendor's  Hen,  and  the  court  committed  no  er- 
ror in  BO  ordering;  and  the  Judgment  com- 
plained of  is  affirmed,  with  costs  and  dam- 
ages. 

BRANNON,  P.  (concurrhig).  A  question  In 
the  case  is,  after  a  tender,  must  the  very  iden- 
tical money  be  kept  ready  to  be  paid  to  the 
creditor,  if  he  comes  for  it  or  re^dy  to  be 
filed  with  a  plea  of  tender  or  other  pleading 
seeking  to  enforce  the  tender?  If  the  money 
be  not  kept  but  is  used  by  the  debtor,  will 
he  be  charged  with  Interest  after  the  tender? 
I  think  he  need  not  keep  the  same  money.  So 
be  have  that  same  money,  or  good  legal-tendeit 
money,  when  demanded  of  him,  or  when  he 
brings  it  into  court  that  will  do.  He  thereby 
keeps  good  his  original  tender.  Tbe  other  rule 
confers  no  benefit  on  the  creditor.  So  he  gets 
good  money  when  he  concludes  to  accept  or 
when  the  tender  Is  enforced  upon  him,  that 
Is  fiU  be  can  ask.  Why  keep  the  same  gold 
dollars?  One  is  as  good  as  another.  The 
other  rule  would  needlessly  harm  the  debtor, 
as  it  would  require  him  to  keep  money  idle 
for  an  indefinite  time.  Will  we  be  told  that 
he  ought  to  pay  interest  t>ecause  he  has  used 
the  money  and  made  interest?  To  that  I 
reply  that  the  money  is  his  own,  not  the  cred- 
itor's, as  before  the  tender  it  was  the  debtor's, 
and  by  refusal  to  accept  it  the  creditor  re- 
fused to  become  its  owner.  The  mterest  upon 
it  is  not  the  creditor's,  because  It  is  not  hla 
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money,  and  also  becanae  by  the  tender  the 
debtor  doea  all  In  bis  power  to  execute  Ma 
promlae  to  .tbe  creditor,  and  tbe  credltor'a 
wrongful  refusal  of  thetenderougbtnottoglTe 
bim  leigal  or  moral  claim  to  Interest  produced 
as  well  by  tbe  talent  of  the  debtor  as  by  the 
money.  We  will  be  misled  in  this  matter  by 
the  general  language  of  the  books  in  treating 
of  tender,  as  In  many  instances  they  seem  to 
imply  that  the  thing  tendered  (the  same)  mnst 
be  bronght  into  court;  bat  when  we  come 
down  to  the  very  point  (that  is,  the  identical 
money)  they  do  not  mean  that  The  forms 
of  the  plea  of  tender  never  aver  that  tbe 
money  broufi^t  into  court  with  the  plea  is  the 
selfsame.  Identical  money  tendered,  but  is  the 
same  sum  or  amount  of  money  tendered. 
That  is  their  imp<Hrt  2  Saond.  PL  &  Ev. 
835;  2  CJhit  PL  431,  469,  601,  661;  5  Rob.  Pr. 
952,  953;  1  Barton,  Law  Pr.  493.  A  rule  re- 
quiring the  keeping  of  the  same  silver  or  gold 
dollars  would  be  inconvenient  and  unneces- 
sary. That  the  Identical  money  need  not  be 
kept  Is  held  pointedly  by  Gotby  v.  Stevens,  38 
N.  H.  191;  Gurtiss  v.  Oreenbanks,  24  Yt  536. 
The  case  of  Blssell  v.  Hey  ward,  96  U.  S.  580, 
holds  a  contrary  doctrine.  It  holds  that  a 
tender,  to  stop  Interest  and  costs,  mnst  be 
kept  good,  and  ceases  to  have  that  effect  if 
the  money  is  used  by  the  debtor  for  any  other 
purpose.  When  we  analyze  the  case,  we  find 
it  unsatisfactory  and  not  well  considered  on 
this  point,  as  the  opinion  simply  asserts  said 
proposition,  and  dtes  Roosevelt  v.  Bank,  45 
Barb.  579;  GUes  v.  Bart,  8  Salk.  343;  Sweat- 
land  V.  Sqoire,  2  Salk.  623.  Turn  to  these 
cases.  The  case  cited  from  Barbour  is  pro- 
ductive of  mischief  by  the  syllabus,  that  'if 
after  tender  made  the  money  Is  used  by  the 
debtor  in  his  business,  and  mingled  with  bis 
other  money,  the  tender  is  not  valid."  It  is 
unwarranted  by  the  opinion,  as  the  judge  de- 
livering the  opinion  says,  not  that  it  is  the 
law,  bnt,that  "it  may  be  doubted  whether  a 
tender  is  good  when  it  appears  that  the  money 
tendered  was  afterwards  used  by  the  debtor  in 
his  own  business.  He  Is  to  keep  the  money  al- 
ways ready  to  pay  when  demanded,  and  when 
biUs  are  tendered  Id  payment,  and  not  objected 
to,  the  same  bills  shonld  be  brongjit  Into  court 
TSilM  would  not  be  necessary  to  dlsdiarge  a 
Hen,  but  it  might  be  to  deprive  a  creditor  of  in- 
terest"  He  dtes  Kortrlght  v.  Oady,  21  N.  T. 
S4&  How  that  case  supports  such  a  propo- 
sition I  do  not  see,  holding,  as  expressed  In  the 
syllabns,  that  "tender  of  the  money  due  upon 
a  mortgage,  at  any  time  before  foreclosure, 
discharges  the  lien,  though  made  after  the 
law  day,  and  not  kept  good;  and  where  the 
tender  does  not  discharge  the  debt,  but  only 
defeats  a  parttcolar  remedy,  it  Is  unnecessary 
to  show  continued  readiness  to  pay  or  bring 
the  money  into  court"  The  two  old  B3ngllsh 
cases  dted  in  the  supreme  court  do  not  touch 
this  point  Giles  v.  Hart,  S  Salk.  34S,  holds 
that,  "in  debt  on  bond  to  pay  a  certain  sum 
on  a  day,  there  a  tender  on  the  day  and 
aemper  paratna  is  a  good  plea,  but  not  in 


aasmnpsit'*  In  Sweafland  t.  Squires,  2  Salk. 
623,  the  plea  was  a  tender  of  so  mndi,  but 
tbe  court  held  that  as  there  was  a  breach  of 
contract  and  no  damages  or  interest  for  time 
from  breach  to  tender  was  included  in  tender, 
it  was  not  good.  The  case  of  Shnmaker  v. 
Nichols,  6  Grat  592,  may  be  said  to  look  tbe 
other  way,  as  it  holds  that  a  tender  in  pay- 
ment of  a  judgment  will  not  authorize  the 
quashing  of  an  execution,  unleas  the  tender  is 
followed  by  payment  into  court  and  a  motion 
to  enter  satisfaction.  This  is  correct  It  was 
an  execution.  Tbe  ooort  has  control  of  its 
execution.  It  ought  not  to  be  quashed,  ex- 
cept on  payment  It  was  a  <ase  still  pending 
as  to  payment;  just  like  a  plea  of  tender  be- 
fore Judgment,  It  must  have  tbe  money  with 
it  But,  at  any  rate,  this  does  not  decide  that 
it  must  be  the  Identical  dollars  tendered.  It 
further  holds  that  a  tender  will  not  Justify  a 
court  of  equity  in  stopping  ezecation,  when 
it  is  not  alleged  or  proven  that  tbe  party  kept 
the  money  on  hand  for  discharge  of  the  Judg- 
ment This  is  only  a  reiteration  of  the  old 
doctrine  that  the  plea  must  aver  "a  tout  tempe 
prist  et  nncare  prist,"— at  all  times  ready,  and 
still  ready,  to  pay.  It  does  not  hold  that  the 
very  same  money  must  be  kept  isolated  and 
distinct  after  tender.  The  Virginia  case  of 
Downman  y.  Downman,  1  Wash.  (Va.)  26, 
supports  tbe  view  of  the  majority,  as  It  holds 
that  where  money  is  tendered  which  is  legal 
tender  at  the  time,  but  not  so  afterwards,  the 
plea  of  tender  ought  to  either  bring  in  the 
very  money  tendwed,  or  else  money  which 
is  legal  tender  at  the  date  of  the  plea. 

DBNT,  J.  (dissenting).  It  was  over  IS 
years  from  the  time  of  the  tender  In  this  esse 
until  this  proceeding  was  instituted.  Tet 
there  is  no  allegation,  evidence,  or  even  a 
pretense  that  tiie  tendw,  after  being  made^ 
was  kept  good  during  all  these  years,  so  as 
to  relieve  the  plaintiff  from  the  payment  of 
interest  His  motion  was  an  equitable  one, 
and  to  sustain  it  he  who  asks  mnst  show  that 
be  has  done  equity.  "The  obligation  to  keep 
a  tender  good  is  as  essential  to  its  legal  effi- 
cacy as  the  tender  itself."  Burlock  v.  Cross, 
16  (3ola  162,  26  Pac.  142.  "A  tender  to  pre- 
vent the  running  of  interest  must  be  continu- 
ing. Using  tbe  money,  after  refusal  by  the 
creditor  to  receive  it,  destroys  this  necessary 
attribute  of  a  legal  tender."  Gray  v.  Angler, 
62  Ga.  596.  "Tender  must  be  kept  good  In 
order  to  stop  interest"  Anlga  v.  Clay,  109 
HI.  487;  Peugh  v.  Davis,  118  U.  S.  542,  6  Sup. 
Ct  622;  Sanders  v.  Bryer,  152  Mass.  141,  25 
N.  B.  86.  A  large  number  of  authorities  to 
tbe  same  effect  will  be  found  in  25  Am.  i 
Eng.  Enc.  Law,  p.  922,  note  3.  and  Id.  p.  926, 
note  1.  Further  comment  is  unnecessary,  and 
entirely  useless.  It  is  suffldent,  however,  to 
add  that  in  none  of  the  authorities  referred 
to  by  Judge  English  to  sustain  his  opinion  Is 
there  any  discussion  of  the  question  of  Inter- 
est further  than  to  state  that  a  proper  tender 
stops  the  running  of  Intnest 
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Since  writing  tbe  above,  I  have  read  tbenote 
prepared  bjr  Jndge  BRANNON.   His  claim 
l8  that,  after  a  tender  Is  ooce  made.  It  Is  not 
necessary  to  keep  the  same  money  on  hand, 
but  the  money  belongs  to  the  one  making  the 
tender,  and  he  may  ose  it  after  It  is  refused, 
and  cannot  be  required  to  pay  Interest  on  it 
As  In  this  case,  the  plaintiff,  having  kept  the 
money  for  18  years,  had  the  right  to  use  It, 
and  the  Interest  or  profit  belonged  to  him,  and 
all  he  had  to  do  at  the  end  of  the  time  was  to 
bring  forward  the  principal;  yet,  by  his  own 
acknowledgment,  for  all  these  18  years  be 
owed  the  debt    Tlis  only  reason  the  law  ex- 
cuses him  from  paying  interest  on  the  amount 
Is  because  he  has  lost  the  use  of  it,  as  he  has 
bad  to  keep  himself  ready  at  all  times  to  make 
his  tender  good.    While  be  Is  not  required  to 
keep  exactly  the  same  money,  yet  he  Is  re- 
quired to  keep  the  same  sum  or  amount,  and 
thus  he  loses  the  use  of  it,  and  Is  excused 
from  payment  of  Interest  thereon.    Otherwise, 
If  be  uses  it  be  should  pay  Interest  on  It;  for, 
though  it  Is  bis  money,  the  debt  againat  him 
still  exists,  and  he  is  permitted  to  the  extent 
of  that  Indebtedness  to  nse  a  sum  of  money 
which  does  not  belong  to  him,  and  it  la  the 
same  thing  as  though  he  had  borrowed  the 
money.    In  the  case  of  Pulslfer  v.  Shepard, 
36  111.  513,  it  Is  held:    "A  tender,  to  be  avail- 
able, must  be  kept  good."    "Under  a  plea  of 
tender,  the  burden  of  proof  is  on  the  party 
pleading  It."    And  in  Stow  t.  Bnssell,  Id.  18: 
"If  a  creditor  refuses  money  tendered  by  a 
person  having  the  right  to  make  tbe  tender, 
interest  wUl  cease  to  run  from  the  time  of  tbe 
tender.  If  the  debtor  keeps  the  money  continu- 
ously ready,  and  makes  no  profit  by  It"    In 
Tuthin  V.  Morris,  81  N.  Y.  94,  It  Is  held:    "The 
most  that  can  equitably  be  claimed  by  the 
mortgagor  Is  relief  from  payment  of  Interest 
and  costs  subsequent  to  tbe  tender,  and  to 
entitle  him  to  this  be  must  keep  tbe  tender 
good  from  the  time  it  was  made."    And  in 
this  case  all  that  this  plaintiff  could  daim  was 
rdlef  from  payment  of  interest  and  costs  sub- 
sequent to  the  tender,  and,  to  entitle  him  to 
this,  be  should  show  that  he  kept  the  tender 
good  from  tbe  time  it  was  made,  or  pay  his 
sister    (defendant)    Interest    on    her    money 
which  be  has  been  using  for  18  years.    Any 
other  conclusion  is  plainly  unjust,  and  con- 
trary to  tbe  law  of  this  case. 


(40  W.  Ta.  m 

BBRRT  V.  WIEDMAN  et  al. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Dec.  8,  18M.) 

PimOIIASE  BT  Win — COKVBTANOB  TO   HCSBAWB— 

Rasni/tise  Trust— Evidbnob  or  Oirr 
—hkraa  or  Tun. 

1.  When  a  husband  purchases  property  with 
bis  wife's  money,  and  takes  tbe  deed  m  his  own 
name,  a  resulting  trust  is  raised  in  her  favor, 
unless  it  is  shown  that  she  intended  the  money 
as  a  gift  or  loan  to  her  husband,  the  establish- 
ment of  which  fact  devolves  on  the  husband,  or 
those  claiming  under  him. 
T,20SJB.D0.20— 52 


2.  Mere  lapse  of  time  Is  not  sufficient  to 
establish  a  gift  on  her  part,  in  so  far  as  his  eat- 
lateral  heirs  are  concerned,  if  he  has  indulged 
her  in  the  belief  of  ownership,  and  allowed  her 
to  improve  tbe  property  with  her  separate  es- 
tate. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Preston  county. 

BUI  by  Hel^i  A.  Berry  against  Caroline 
Wledman  and  others.  From  a  decree  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Jos.  Moreland,  for  appellants.  P.  J.  Cro- 
gan,  for  appellee. 

DENT,  J.  At  July  rules,  1891,  In  tbe 
clerk's  office  of  the  circuit  court  of  Preston 
county,  Helen  A.  Berry,  plaintiff,  filed  her 
bill  In  chancery  against  Caroline  Wiedman, 
S.  A.  Litman,  Carl  Litman,  and  Mrs.  A.  J. 
Morris,  heirs  of  her  husband,  Oliver  Berry, 
deceased,  to  compel  a  conveyance  to  her  of 
tbe  legal  title  to  a  certain  bouse  and  lot  situ- 
ated In  Evansvllle,  in  said  county.  She  al- 
leges that  tbe  lot  was  originally  purchased 
and  paid  for  with  money  advanced  to  her  by 
her  father,  but  that  tbe  deed  was  made  to 
her  husband;  that  he  always  recognized  the 
property  as  hers;  and  that  she,  with  this 
understanding,  during  the  years  1887,  1888, 
1889,  built  thereon,  with  her  separate  funds, 
a  bouse  costing  more  than  the  property 
would  sell  for.  After  her  husband's  death, 
which  occurred  In  tbe  year  1891,  his  heirs 
set  up  claim  to  tbe  ownership  of  the  prop- 
erty, and  thereux>on  she  brought  her  suit  to 
compel  a  conveyance  of  the  legal  title.  On 
the  14th  day  of  September,  1891,  the  defend- 
ants appeared,  and  filed  their  Joint  answer. 
In  which  they  denied  the  plaintUTs  owner- 
ship of  the  property,  or  that  she  had  invested 
any  money  in  building  the  house  thereon, 
but  claimed  that  the  whole  property  was 
bought  and  improved  by  Oliver  Berry,  de- 
ceased, out  of  his  own  funds.  To  this  an- 
swer a  general  replication  was  entered,  and 
the  parties  went  to  proof.  On  tbe  1st  day  of 
April,  1893,  the  circuit  court  entered  a  decree 
in  favor  of  plaintiff,  for  which  the  defend- 
ants have  appealed,  and  now,  here,  assign 
numerous  errors: 

First  want  of  proper  parties;  that  the  ad- 
ministrator of  the  personal  estate  of  Oliver 
Berry  should  have  been  made  a  party.  There 
were  no  debts,  and  no  decree  was  sought 
against  the  personal  estate,  and  therefore  the 
administrator  was  not  a  necessary  party.  As 
to  the  vtrife  of  A.  J.  Morris,  she  appears  to 
have  been  properly  summoned  as  Mrs.  A.  J. 
Morris,  and  she  was  before  the  court  In  her 
husband's  name,  and  no  objection  to  this  was 
made  In  the  court  below;  but  the  answer  is 
filed  for  all  tbe  defendants,  denying  tbe 
plalntilTs  equity,  and  this  court  will  not  now 
permit  the  husband,  who  was  not  summoned 
in  the  case,  to  come  in  here,  after  a  fair  hear- 
ing, without  objection,  on  the  merits,  and  say 
that  It  was  bis,  and  not  his  wife's,  answer 
that  was  filed.     Courts  of  equity  will  not 
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permit  tfaemselyeB  to  be  trifled  with  In  thla 
way.  According  to  tbe  mle  laid  down  Xtj 
this  court  In  tbe  case  of  Bader  r.  Neal,  18 
W.  Va.  373,  tbe  husband  was  not  a  neces- 
sary party.  It  does  not  afflrmatlTely  appear 
that  Isaac  Lltman  was  a  necessary  party, 
as  there  Is  nothing  In  the  case  to  show  that 
he  has  any  Interest  In  the  subject-matter  of 
the  litigation,  and  unless  the  error  afflrma- 
tlyely  appear  the  decree  will  not  be  reversed. 
The  next  four  assignments  of  error  relate 
to  the  merits.  The  proof  on  the  part  of  the 
plaintiff  clearly  establishes  the  following  to 
be  the  facts:  That  In  January,  1866,  the 
plaintiff  and  Oliver  Berry,  deceased,  were 
married;  that  shortly  prior  to  their  marriage 
he  had  bargained  for  the  property  in  con- 
troversy, but  bad  not  paid  for  the  same,  or 
obtained  the  deed  therefor;  that,  after  the 
marriajiTe,  plaintiff's  father,  as  an  advance- 
ment to  ber,  furnished  the  money  to  pay  for 
the  property,  and  the  deed  was  then  taken  In 
tbe  name  of  the  husband;  that  from  time  to 
time  she  received  other  funds  from  ber 
father's  estate,  amounting  in  the  aggn^egate 
to  about  $8,000;  that  in  the  years  1887,  1888, 
and  1889,  with  her  separate  funds,  she  erect- 
ed a  dwelling  house  on  the  property,  at  an 
expense  of  from  $1,000  to  $1,500;  that  the  lot 
on  which  this  was  erected  was  a  small  por^ 
tlon  of  the  original  property,  worth  about 
$100,  the  residue  having  been  sold;  that  the 
husband  and  wife  bad  lived  In  peace  to- 
gether from  the  time  of  their  marriage,  in 
January,  1866,  up  until  his  death,  March  18, 
1801,  over  25  years;  and  that  he  continually 
recognized  the  property  in  controversy  to  be 
the  property  of  his  wife,  and  had  no  estate 
at  the  time  of  bis  death.  To  contradict  this 
state  of  affairs,  tbe  defendants  show  that 
Oliver  Berry  received  about  $1,000  from  bis 
father's  estate  prior  to  bis  marriage  wltn 
plaintiff;  that  he  was  a  frugal  and  industri- 
ous man,  and  should  have  been,  and  was 
generally  considered,  worth  a  large  sum  of 
money,  to  wit,  something  lilce  $6,000,  at  the 
time  of  bis  death;  and  that  b6  and  his  wife 
lived  unhappily  together,  she  being  over- 
bearing to  him,  and  treating  him  cruelly. 
Defendants'  evidence  Is  founded  on  mere 
matter  of  hearsay  and  supposition,  and  It 
seems  to  me  that  It  clearly  appears  from  this 
case,  taken  as  a  whole,  that  what  litUe  estate 
Oliver  Berry  bad  at  tbe  time  of  his  marriage 
was  expended  in  payment  of  debts,  or  used 
in  the  support  of  his  family;  that  the  fortune 
that  he  was  supposed  to  have  was  really  the 
money,  and  the  increase  thereof,  received  by 
his  wife  from  her  father's  estate;  and  that, 
outside  of  her  means  thus  received,  be  never 
was  worth  anything  on  his  own  account  All 
this  he  had  a  right,  even  prior  to  the  Code  of 
1868,  to  recognize  and  treat  as  her  property, 
when  the  same  was  not  used  in  any  manner 
to  defeat  the  rights  of  his  creditors.  The  de- 
cisions referred  to  by  defendants'  counsel, 
in  his  exhaustive  brief,  were  in  cases  where 
the  rights  of  creditors  were  Involved.  A 
very  different  rale  prevails  where  there  is 


no  mch  eoDtroreny,  bnt  It  is  moraly  a  liti- 
gation between  the  wife  and  the  collateral 
heirs  of  the  deceased  husband.  So  far  as 
the  latter  are  concerned,  the  husband  haa  the 
right  to  give  his  wife  his  propwty,  hla  time, 
his  labor,  and  skill,  and  they  have  no  reason 
to  complain.  Thecf  are  only  entitied  to  re- 
ceive such  estate  as  rightfully  belonged  to 
the  husband,  and  was  undisposed  of  at  tbe 
time  of  his  death.  In  morals,  a  wife  who 
has  lived  with  her  husband  tot  25  years  has 
a  far  superior  right,  to  collateral  heirs,  whose 
right  of  Inheritance  la  merely  a  legal  pro- 
vision, through  want  of  direct  heirs,  and  con- 
tains within  it  no  moral  obligation.  It  Is  tme^ 
the  defendants  charge  that  they  did  not  live 
happily  together.  The  proot  does  not  sus- 
tain this  charge,  and,  if  it  did,  such  a  fact 
would  have  litUe  to  do  with  determining  the 
status  of  the  property  in  controversy.  The 
husband  and  wife  sometimes  did  not  perfect- 
ly agree,  but  this  is  not  uncommon.  On  tbe 
contrary,  it  is  rather  the  rule  than  the  excep 
tion,  because  married  people  generally  con- 
sider they  have  a  proprletaryship  In  each 
other;  and  therefore,  if  they  do  sometimes 
express  their  differences  in  language  too  se- 
vere or  harsh,  it  is  a  matter  entirely  within 
and  between  themselves,  and  with  which  the 
public  at  large  have  nothing  to  do.  Affec- 
tions sometimes  must  be  lacerated,  before 
they  will  Imit  together  properly,  and  form 
two  souls  into  one.  Such  difficulties  are  al- 
ways magnified  and  exaggerated  by  repeti- 
tion. The  only  question  here  Is  whether  tbe 
plaintiff  has  shown  a  legal  right  to  the  prop- 
erty in  controversy.  "When  a  husband  buys 
property  witb  his  wife's  money,  in  bis  own 
name,  there  arises  a  resulting  trust  in  her 
favor"  (14  Am.  &  Bug.  Enc.  Law,  p.  580,  | 
17;  1  Perry,  Trusts,  f  127),  "unless  a  differ- 
ent Intention  on  her  part  Is  shown;  and  the 
burden  of  proof  Is  on  the  husband  to  show 
she  intended  a  gift  to  him,  which  Is,  however, 
prima  facie  established  by  proof  of  her 
Icnowledge  and  consent"  (14  Am.  &  Eng.  Enc. 
Law,  supra).  The  fact  that  the  deed  of  tbe 
lands  was  made  to  the  husband,  in  the  ab- 
sence of  proof  that  it  was  so  made  by  the 
wife's  direction,  consent,  or  knowledge.  Is  no 
evidence  of  such  grift,  and  warranto  no  pre- 
sumption against  the  wife's  interest  Wales 
v.  Newbould,  9  Mich.  45.  In  the  case  of 
Pusey  V.  Gardner,  21 W.  V a.  470,  this  court  held 
that  "Courts  will  not  enforce  a  resulting  trust 
after  a  great  length  of  time,  or  laches  on  the 
part  of  the  supposed  cestui  que  trust  Lapse 
of  time,  when  not  a  statutory  bar,  operates 
In  equity  as  evidence  of  assent,  acquiescence, 
or  waiver."  Approved  in  Smith  v.  Turley, 
82  W.  Ya.  14,  9  S.  E.  46.  Lapse  of  time,  as 
an  equitable  bar,  only  raises  a  presumption, 
which  may  be  rebutted.  "Courts  will  not  en- 
force a  resulting  trust  after  a  great  lapee  of 
time,  or  laches  on  the  part  of  tbe  supposed 
cestui  que  trust  especially  when  it  appears 
that  tbe  supposed  nominal  purchaser  has  oc- 
cupied and  enjoyed  tbe  estate.  But  If  the 
trust  is  admitted,  and  there  has  been  no  ad- 
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raw  holding,  lapse  of  time  Is  no  bar;  and 
Is'iheB  wUl  not  be  allowed  to  avail  as  a  de- 
fenw,  where  frand  has  been  practiced  on  tba 
cestnl,  to  keep  her  In  Ignomnoe  of  her  rishts 
mitll  just  before  filing  the  bill.  Any  excnse 
for  delay  that  takes  hold  of  the  conscience 
of  the  chancellor,  and  makes  it  inequitable 
to  interpose  the  bar,  is  snfflclent"  1  Perry, 
Trusts,  {  141.  And  In  the  case  of  Cranmer 
V.  McSwords,  24  W.  Va.  695  (fifth  syllabns). 
this  conrt  propounded  the  law  as  follows: 
"While  Ignorance  of  law  will  not  prevent  the 
operation  of  the  statute  of  limitations,  the 
rule  is  different  In  equity,— a  court  of  con- 
science. In  such  court,  moral  as  well  as  legal 
grounds  may  be  considered,  and  a  satisfac- 
tory moral  excuse  may  be  entertained,  al- 
though it  result  from  ignorance  of  law." 

A  long  period  of  time  had  elapsed  from  the 
making  of  the  deed  until  this  suit  was  in- 
stituted, to  wit,  upwards  of  25  years,— suffl- 
clent,  ordinarily,  to  bar  a  proceeding  of  this 
kind.     But  during  all  this  time  the  plaintiff 
and  husband  occupied  the  property  as  their 
common  home;    he,  as  far  as  the  evidence 
discloses,  always  admitting,  in  her  presence, 
her  ownership.     While,  under  a  fiction  of 
law,  her  possession  was  his,  yet  he  had  no 
adverse  holding  to  her;  and  equity  has  little 
regard  for  mere  fictions  of  law,  but  always 
looks  at  the  facts  and  circumstances  as  they 
really  exist     Even  according  to  the  evidence 
of  defendants'  witnesses,  "She  was  lord  of  all 
she  surveyed."    "There  was  none  hey  right 
to  dispute,"  In  so  far  as  the  property  in  con- 
troversy  was  concerned.     Even   if  he  did 
sometimes  assert  an  ownership  In  the  prop- 
erty In  her  absence,  he  never  did  so  In  her 
presence,  nor  to  any  witnesses  who  would 
be  likely  to  Inform  her  of  his  claim;    and 
such  conduct  on  his  part  would  only  tend  to 
show  that  he  was  attempting  to  deceive  her 
as  to  the  tme  legal  condition  of  the  prop- 
erty, Inll  her  Into  a  state  of  security,  and 
peri)etrate    a   fraud    upon   her.     A   wife's 
knowledge  of  law  has  always  been  recog- 
nized as  limited,  and  therefore  a  court  of 
equity  vigilantly  looks  after  ber  interests 
with  tender  solicitude.    It  is  clearly  estab- 
lished, beyond  dispute  or  question,  that  her 
money  built  the  dwelling  house.     Many  of 
the  receipts  filed  show  on  their  face  that  they 
were  taken  by  the  husband  in  her  name,  and 
be  admitted  to  several  witnesses,  not  only 
that  she  ballt  the  property,  but  that  it  be- 
longed to  her.    His  admissions  are  proper 
evidence  against,  but  not  In  favor  of,  his 
beirs. 

The  counsel  insist  that  the  administration 
account  should  have  been  settled,  to  ascer- 
tain whether  he  had  not  repaid  her  for  the 
Investments  in  the  property.  There  Is  notli- 
Ins  of  this  kind  alleged  in  the  pleadings,  and 
there  Is  no  evidence  that  she  ever  received 
one  dollar  of  his  estate.  On  the  contrary, 
the  evidence  tends  to  show  that  he  was  sup- 
ported and  cared  for  by  her  oat  of  her  sep- 
arate property, — the  only  sonrce  of  income 
fur  many  years  prior  to  his  death. 


The  legal  evidence  in  tbia  tarn  Yastly  pm- 
pondetstea  in  favor  of  plalotlff,  and  e«ta1>- 
llahes  beyond  dlq>nte  b^  moial  and  eqnitar 
ble  right  to  the  prcverty  In  controversy;  and 
therefore  the  drcolt  court  committed  no 
error  In  compeUlng  s  oouTeyance  of  the  legal 
title  to  her  by  the  defendants,  and,  on  their 
failure,  by  a  commissioner  appointed  for  the 
purpose. 

As  to  the  question  of  costs,  if  no  defense 
had  been  made,  or  no  resistance  of  the  plain- 
tlfTs  rights  undertaken,  there  might  have 
been  some  Justice  In  the  claim  that  the  de- 
fendants should  not  pay  costs.  But  when 
parties  make  a  rigid  defense,  and  compel  the 
expenditure  of  time,  money,  and  the  examlnar 
atlon  of  witnesses,  to  secure  their  defeat, 
they  ought  not  to  expect  to  escape  the  pay- 
ment of  unnecessary  costs  occasioned  by 
their  own  conduct    The  decree  Is  affirmed. 


(40  W.  Va.  62) 

LAWSON,  Oommisrioner  of  School  Lands,  t. 

HART  et  al. 

(Sapreme  Oonrt  of  Appeals  of  West  Virginia. 

Dec.  8,  1894.) 

SoHoob  liAMDB  —  Action  to  Comfbl  Bals— Pas- 
ties—Appbai. 
The  commissioner  of  school  lands  is  nei- 
ther a  necessary  nor  proper  party  to  a  chancery 
suit  bronght  in  the  name  of  the  state  of  West 
Virginia,  under  section  6,  c.  24,  Acts  1893,  and 
therefore  he  is  not  entitled  to  appeal  from  the 
decrees  of  the  drcnit  conrt  in  such  suit 
(Syllabns  by  the  Conrt.) 

Appeal  from  chrcuit  court,  Harrison  county. 

Bill  by  Ij^  O.  Lawson,  commissioner  of 
school  lands,  against  Charles  M.  Hart  and 
others.  From  the  Judgment  of  the  circuit 
conrt  in  favor  of  defendants,  plalntUC  ap- 
peals.  Dismissed. 

Ii.  C.  Lawson,  in  pra  iier.  John  Bassel  and 
M.  M.  Tbomi>Bon,  for  appellees. 

DENT,  J.  On  the  21st  day  of  January, 
XB93,  the  drcnit  court  of  Harrison  county  di- 
rected a  suit  bn  chancery  to  be  brought  and 
prosecuted  by  and  in  the  name  of  the  state  of 
West  Virginia  in  accordance  with  the  provi- 
sion of  section  6,  c.  105,  Code,  to  sell,  among 
others,  a  certain  tract  of  land  known  as  the 
Browns  Mills  tract  or  property,  situated  In 
said  county.  C.  H.  Odbert  and  Thomas  L. 
Ford,  as  persons  claiming  ownership  of  or 
interest  In  said  land,  were  made  parties  de- 
fendant to  the  bill  when  filed.  Defendant 
Odbert  answered  said  bill,  setting  up  that  he 
formerly  owned  said  land,  and  scdd  it  to  de- 
fendant Ford,  but  had  aever  made  a  deed 
therefor,  for  the  reason  that  a  large  part  of 
tlie  purcbase  money,  to  wit,  the  sum  of  mcxe 
than  $700,  remained  impaid;  that  he  was  not 
aware  of  the  forfeiture  of  said  land;  and 
prayed  that  he  might  be  either  permitted  to 
redeem  the  same,  or,  If  sold,  his  lien  for  pnr- 
chase  money  might  be  preserved  and  pro- 
tected. Thomas  L.  Ford  also  filed  his  peti- 
tion and  answer  In  said  salt.  In  which  he 
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rtrtoally  admitted  tbe  facta  set  ont  In  the  an- 
swer of  aald  Odbert;  but  attempted  to  shift' 
the  blame  of  tbe  f<Mrfelture  of  said  land  from 
himself  to  eald  Odbert,  and  prayed  to  be  al- 
lowed to  redeem  the  same.  Both  of  said  an- 
swvB  were  In  the  nature  of  cross  bills,  and 
should  have  been  so  treated.  The  court,  tor 
some  reason,  wholly  disregarding  the  peti- 
tion to  redeem  contained  In  each  of  said  an- 
swers, on  tbe  coming  In  of  the  reiport  of  the 
commissioner  In  chaa<xry  to  whom  the  cause 
bad  been  refored,  directed  a  sale  of  said 
land  to  pay— First  the  costs  of  suit  and  ex- 
penses of  sale;  second,  $59.13,  taxes  and  In- 
terest due  tboreon;  third,  the  vendor's  lien 
of  C.  H.  OdbMt  for  unpaid  purchase  money 
due  from  Thomas  L.  Ford,  amounting  to 
$828.71,  and  the  balance.  If  any,  to  said  Ford. 
And  on  the  8th  day  of  February,  1894,  the 
commissioner  having  reported  a  sale  of  said 
land  at  the  price  of  $1,270,  the  court,  by  Its 
decree,  distributed  the  proceeds  as  follows: 
Furst  One-half  of  the  costs  of  tbe  suit,  In- 
cluding the  half  of  a  special  fee  of  $25  and 
$4L87,  commission,  to  the  commissioner;  also 
15  for  making  deed  to  purchaser.  Second. 
$59.13,  taxes  to  the  state.  Third.  $828.71, 
with  Interest,  to  O.  H.  Odbert.  Fourth.  The 
residue  to  Thomas  I>.  Ford.  The  commission- 
er, Lewis  C  Lawson,  not  being  satisfied  with 
this  decree,  appeals  to  this  court  for  himself, 
and,  as  he  alleges  in  his  petition,  for  tbe  state 
of  West  Virginia.  The  errors  assigned  and 
relied  on  In  his  argument  are  (1)  that  he  was 
not  ordered  to  pay  the  siirplus  over  and 
above  tbe  taxes.  Interest,  and  costs  Into  the 
state  treasury  toe  the  benefit  of  the  school 
fond;  (2)  that  be  was  not  allowed  commis- 
sion on  the  sale  at  the  maximum  fixed  by  law, 
being  10  per  centum. 

Under  the  provisions  of  section  0,  c.  OB, 
Acts  1882,  and  section  3,  c.  U{4,  Acts  1872-73, 
the  commissions  of  school  lands  was  dhrect- 
ed  to  file  his  petition  in  the  circuit  court  of 
the  county  In  which  such  lands  were  situated 
for  a  sale  of  su<^  lands.  This  court,  ia  the 
caae  of  McClure  v.  Maitland,  24  W.  Va.  661, 
bdd  that  such  proceedings  wore  in  no  man- 
ner to  be  regarded  a  dvil  suit,  bat  merely  ex 
jtarte  proceedings,  adopted  by  the  legislature 
for  tbe  sale  of  the  lands  belonging  to  the 
state;  that  th^  were  administrative  in  their 
nature,  and  properly  belonged  to  the  legisla- 
tive  branch  of  the  government,  and  not  to 
the  Judicial;  and,  in  so  fan  as  the  circuit  court 
was  called  upon  to  act  In  such  proceedings. 
It  acted  as  the  agent  of  the  legislature,  and 
therefore  Its  orders  entered  in  furtherance 
thereof  were  nonjudicial,  and  could  not  be  re- 
viewed by  appeal  or  writ  of  error  in  tbla 
court  AuvU  v.  laeger,  24  W.  Va.  583,  was 
to  tbe  same  effect  Ttais  doctrine  was  re- 
viewed and  api>roved  in  tbe  lata'  case  of  Mo- 
Choe  V.  Manpetme,  29  W.  Ta.  68S,  2  S.  B. 
78L  To  avoid  flw  effect  of  these  dedalona, 
U  possible^  the  legislature  provided.  In  sec- 
tion 6,  c.  M»  Acts  1891,  and  section  6,  c  106, 
Ood%  that  "a  salt  In  chancery  should  be 


brought  and  prosecuted  by  and  in  the  name 
of  tbe  state  of  West  Ylrglnia,"  in  Ilea  ot  tbe 
old  provision  by  petition  in  the  name  of  tho 
commissioner  of  school  landa.  Under  ehai>- 
tet  105  of  the  Code,  this  suit  was  commenced, 
but  it  was  carried  on  to  final  decree  under  the 
provisions  of  chapter  24,  Acts  1893,  similar, 
so  far  as  the  remedy  is  concerned.  In  all  re- 
spects, to  the  former  law.  In  section  7,  c.  24, 
Acts  1893,  it  is  provided:  "All  suits  brought 
and  prosecuted  under  the  provisions  of  this 
chapter  shall  be  commenced  as  provided  to 
chapter  one  hundred  and  twenty-four  of  the 
Code,  and  proceeded  in,  heard  and  deter- 
mined In  the  same  manner,  and  in  all  re- 
spects as  other  suits  In  chancery  are  brought, 
prosecuted  and  proceeded  In,  and  shall  be 
subject  to  the  same  rules  of  chancery  prac- 
tice as  other  suits  In  chancery  In  the  state 
courts  of  this  state,  except  aa  herein  other- 
wise provided."  And  in  section  18:  "In 
every  such  suit  brought  under  the  provisions 
of  this  chapter,  the  court  shall  hare  full  juris- 
diction, power  and  authority  to  hear,  try  and 
determine  all  questions  of  titles  possession 
and  boundary  which  may  arise  therein,  as 
well  as  any  and  all  conflicting  claims  what- 
ever to  the  reel  estate  In  question,  arising 
therein."  And  in  section  20:  "Every  final 
decree  entered  In  any  such  suit  shall  be  a  bar 
to  tbe  claim  of  every  person  to  the  real  es- 
tate, or  any  i>art  of  It,  or  any  lien  thereon,  or 
to  the  proceeds  thereof,  who  baa  failed  to  ap- 
pear and  present  his  claim  thereto  as  is  pro- 
vided In  the  sixth  section  of  this  ctiapter  ex- 
cept as  to  the  excess  of  the  proceeds  of  the 
sale  thereof  as  provided  In  section  sixteen  of 
this  chapter."  Section  16  provides  bow  the 
owner,  his  heirs,  personal  repres«itativea,  or 
assignees,  or  any  lien  creditor,  may  recover 
tbe  excess  referred  to  In  the  twentieth  sec- 
tion, which  undoubtedly  means  the  excess 
of  the  itroceeds  not  before  disposed  of  by  the 
coiurt  Section  10  provides  that  tbe  circuit 
court  may  decree  a  sale  of  such  lands  as  are 
subject  to  sale  for  the  benefit  of  the  school 
fund.  Section  13  makes  provlslcm  for  the 
dlabursement  of  the  proceeds  of  lands  which 
have  been  sold  for  the  benefit  of  the  school 
fund.  By  these  provisions  the  circuit  court 
Is  given  complete  equitable  Jurisdiction  of 
the  land  in  controversy,  and  la  required  to 
determine  what  landa  can  be  sold  for  the 
benefit  of  the  school  fund. 

By  the  constitution  and  statutory  law,  own- 
ers and  those  holding  Uens  on  the  fwfeited 
lands  have  reserved  to  them  the  right  to  the 
excess  over  and  above  the  taxes.  Interest,  and 
costs.  If  sucb  lienors  or  owners  appear  In 
the  chancery  suit  brought  to  sell  such  lands 
before  a  sale  thereof,  and  eatabUsh  their 
claims,  tbe  right  of  the  scho«d  fund  to  par- 
ticipate In  the  proceeds  of  a  sale  In  so  far  as 
they  are  In  excess  of  the  taxes  Is  completely 
ousted,  and  there  can  no  longer  be  a  sale  of 
such  land  for  the  benefit  of  the  school  fund 
alone,  The  sale,  when  ordered  by  the  ooort. 
must  be  made^  not  tor  the  benefit  oC  tbe 
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school  fund  alone,  bnt  for  tbe  taxes  due  there- 
on, liens  established,  and  the  residue  to  the 
person  who  has  shown  himself  to  be  the  law- 
ful owner  of  the  property.  Such  Is  the  man- 
ner in  which  the  court  proceeded  and  detei^ 
mined  this  case.  It  settled  all  rights  and 
claims  with  regard  to  the  property  in  contro- 
versy, and  then  proceeded  to  sell  it  In  accord- 
ance with  the  prayer  of  the  bill  and  the  an- 
swers filed,  except  that  the  result  of  Its  de- 
tomlnatlon  was  to  exclude  the  school  fund 
from  any  benefit  In  tbe  proceeds  of  the  sale 
in  excess  of  the  taxes.  This  was  obviously 
in  direct  accord  with  the  intention  of  the  leg- 
islature in  providing  for  a  chancery  proceed- 
ing In  such  cases.  The  legislature  would  do 
no  such  foolish  thing  or  require  the  circuit 
court,  acting  as  a  comt  of  equity,  to  do  such 
a  foolish  thing,  as  to  ascertain  who  were  the 
lienors  and  owners  of  the  property,  and  en- 
titled to  the  fund  in  controversy,  in  control 
of  the  court,  and  then  say  to  them:  "The 
fund  Is  yours.  Here  It  is.  Ton  may  liave  it, 
but  the  court  will  Just  pay  it  Into  the  state 
treasury,  aod  you  take  this  order  to  the  audi- 
tor, and  he  will  give  you  an  order  on  the 
treasurer  for  it"  Such  circumlocution  is 
not  In  accordance  with  the  rules  and  proceed- 
ings of  a  court  of  chancery,  and  never  was 
intended  by  the  legislature.  Therefore  the 
corsrt  committed  no  error  in  ordering  the 
funds  paid  directly  to  the  parties  entitled  to 
receive  the  8am& 

The  land  not  being  sold  for  the  benefit  of 
tbe  school  fund  alone,  the  state  of  West  Vir- 
ginia, having  received  the  full  amount  of 
taxes  and  Interest  due,  lias  no  interest  in  this 
appeal,  and  is  therefore  Improperly  made  a 
party  thereto.    Only  parties  prejudiced  by  the 
decree  complained  of  can  appeal  therefrom. 
It  is  plain  from  the  record  and  petition  that, 
while  the  state  is  nominally  a  party,  this  ap- 
peal is  on  behalf  of  and  in  the  name  of  Lewis 
C.  Lawson,   commissioner  of  school  lands, 
and,  as  such,  appointed  commissioner  of  sale 
in  this  suit    His  complaint  is  that  the  dr- 
cait  court  has  not  allowed  him  full  commis- 
sions on  the  proceeds  of  sale  as  fixed  by  law. 
Tbe  amount  controverted  Is  too  small  to  give 
this  court  Jurisdiction;  hence  tbe  other  mat- 
ter Is  seized  upon  as  a  pretext  for  that  pur- 
pose.   He  is  not  a  party  to  the  suit,  either 
necessary  or  proper,  but  is  a  mere  appointee 
of  the  circuit  court,  acting  as  its  commission- 
er to  carry  out  its  decrees.    If  he  does  not 
want  to  obey  them,  he  can  resign,  and  the 
cotirt  can  appoint  another  commissioner  in  his 
place.    If  a  court  does  not  allow  a  commis- 
sioner his  commission  on  sales  as  tbe  law 
directs,  this  does  not  make  him  such  party  to 
tbe  suit  as  wlU  allow  him  to  appeal  from  the 
coiirt's  decrees,  but  he  must  seek  some  othe: 
remedy  to  secure  his  commissions.     He  is 
merely  tbe  agent  of  the  court  so  far  as  such 
Biiit  is  concerned. 

For  tbe  foregoing  reasons,  the  appeal  in  this 
case  is  dismissed  as  improvidentljr  awarded.. 


^  va.  nsj 
DULIN  T.  OOMMONWKAI/rH.» 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

10,  1895.) 

HiBBAS  Corpus  Pbocibdinos — Fobmeb  Jeopakdi 

— Dblat  in  Inoiothent — Chanob  m  Court's 

JURIBDICTIOH— TbAITSFSB  OF  CASB— EFFECT. 

1.  In  November,  1893,  petitioner  was  com- 
mitted for  murder,  and  indicted  at  the  next  term 
of  the  court.  He  then  demanded  to  be  tried  in 
the  circuit  court,  whereupon  he  was  remanded 
to  jail  for  trial  in  that  court  At  the  next  term 
of  the  circuit  court,  held  In  the  same  montli,  the 
cause  was  continued  for  the  commonwealth.  At 
the  next  term  of  the  circuit  court.  In  May,  1894, 
the  court  dismissed  the  indictment  of  its  own 
motion,  in  the  absence  of  the  prisoner  and  over 
his  objection,  because  it  had  no  jurisdiction  to 
try  the  case,  but  without  prejudice  to  the  right 
of  tbe  conmionwealth  to  arr^t  indict,  and  tir 
the  accused.  After  said  judgment  was  entered, 
another  warrant  was  sworn  oat  against  him 
for  the  same  offense,  and  npon  it  he  was  com- 
mitted to  jail.  At  the  June  term  of  the  countr 
conrt  he  was  again  indicted,  and  npon  the  call- 
ing of  tbe  case  he  pleaded  not  guilty,  and  waa 
remanded  to  jail.  Bdd,  on  subsequent  habeas 
corpus  proceedings,  tliat  petitioner  was  not  U- 
legally  detained  in  custody. 

2.  To  make  a  defense  of  former  Jeopardy, 
the  accused  must  show  that  be  has  been  put 
upon  his  trial  before  a  court  with  jurisdiction, 
upon  indictment  or  information  sufficient  in 
form  and  substance  to  sustain  conviction,  and 
that  a  jury  tuts  been  impaneled  and  sworn,  and 
thus  charged  with  his  deliverance. 

3.  Section  4001,  Code  1887,  requires  the  dis- 
charge of  one  held  under  crimuud  diarges  if  no 
indictment  is  found  against  him  before  the  end 
of  the  second  term  after  tiis  arrest  Beld  that, 
to  entitle  one  to  a  discharge  under  said  law,  it 
must  appear  that  he  is  held  by  the  court  whose 
terms  are  to  be  counted;  It  not  being  permissi- 
ble to  count  the  terms  of  one  court  when  the 
prisoner  is  detained  in  another. 

4.  Bj  Act  Feb.  12,  1894,  the  circuit  court's 
jurisdiction  to  try  criminal  cases  was  taken 
away,  but  no  provision  was  made  for  the  trans- 
fer of  cases  then  pending  in  said  conrt  to  tlie 
county  court  Bad,  that  all  such  cases  fell 
with  the  repealed  statute,  and  that  the  time  be- 
tween such  repeal  and  the  time  when  one  held 
under  indictment  was  again  indicted  for  the 
same  offense  could  not  I>e  considered  in  deter- 
mining whether  there  was  a  delay  in  the  coun- 
ty to  indict  the  prisoner,  under  section  4001, 
Code  1887. 

Error  to  circuit  court,  Rappahannock  coun- 
ty. 

Petition  by  John  T.  Dulin  for  a  discharge 
under  a  writ  of  habeas  corpus.  A  discbarge 
having  been  refused,  he  brings  error.  Af- 
firmed. 

3.  0.  Gibson,  for  plaintiff  in  error.  R.  Tay- 
lor Scott,  Atty.  Gen.,  for  tbe  Commonwealth. 

BUCHANAN,  J.  On  the  8th  day  of  No- 
vember, 1893,  the  plaintiff  in  error  was  com- 
mitted to  the  jail  of  Rappahannock  county  im- 
der  a  warrant  of  a  Justice  of  the  peace,  upon 
tbe  charge  of  murder.  At  the  next  term  of 
the  county  court  for  that  county  he  was  in- 
dicted for  said  ofl^ense,  and  at  the  same  term 
of  the  conrt  was  arraigned,  and  demanded  to 
be  tried  in  the  circuit  court  of  said  county; 
whereupon  he  was  remanded  to  Jail  for  trial 

1  Reported  by  F.  8.  Eirkpatrick,  Esq.,  of  the 
Lgrnchbi^g  bar. 
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in  that  eonrt  At  the  next  term  of  the  dr- 
cult  court,  wtaidi  was  held  In  the  aame  month, 
the  cause  was  continued  upon  motion  of  the 
commonwealth.  At  the  following  term  of 
the  circuit  conrt,  which  was  held  In  May. 
1894,  the  court  dlsmtHsed  the  said  Indlctmoit 
of  Ita  own  motion.  In  the  absence  of  the  plaln- 
tur  In  error,  and  over  his  objection,  upon  the 
ground  that  It  had  no  jurisdiction  to  try  the 
case,  but  without  prejudice  to  the  right  of 
the  commonweslth  to  arrest.  Indict,  and  try 
the  accused  for  the  offense  with  which  he 
was  charged.  After  said  judgment  was  en- 
tered, and  before  the  accused  was  actually 
released  from  custody,  another  warrant  was 
issued  against  him  for  the  same  offense,  and 
upon  it  he  was  committed  to  jail  to  answer 
an  indictment  in  the  county  court.  At  the 
June  term  of  the  said  court  he  was  again 
indicted  for  the  same  offense.  Upon  the  call- 
ing of  the  cause  at  that  term  of  the  court,  he 
tendered  a  number  of  special  pleas,  which 
were  rejected  by  the  court  He  then  pleaded 
"not  guilty,"  the  cause  was  continued,  and 
he  was  remanded  to  jail.  Afterwards,  on  the 
19th  day  of  the  said  month,  he  presented  his 
petition  for  a  writ  of  habeas  corpus  to  the 
judge  of  the  said  circuit  court  The  writ  was 
accordingly  awarded,  and,  the  cause  coming 
on  to  be  beard  before  the  judge  on  the  25th 
of  that  month  upon  said  writ,  return  there- 
to, and  the  evidence  offered,  the  judge  was  of 
the  opinion  that  the  petitioner  was  not  illegal- 
ly detained  in  the  custody  of  the  jailer  of 
the  said  county,  and  therefore  ordered  him 
to  be  remanded  to  jalL  This  Is  the  judgment 
to  which  the  writ  of  error  was  at^arded  in 
this  case. 

It  Is  claimed  by  the  accused  that  the  amend- 
ment to  section  4016  of  the  Code,  approved 
February  12,  1894  (Acts  Assem.  1893-94,  p. 
270),  repealing  so  much  of  that  section  of  the 
Code  as  conferred  jurisdiction  upon  the  clr- 
cnit  courts  to  try  certain  criminal  cases  re- 
manded to  such  courts  by  tlie  county  courts, 
had  no  effect  upon  the  cases  then  pending  in 
the  circuit  courts,  and  that  the  order  of  the 
said  circuit  court  at  its  May  term,  1894,  op- 
erated as  an  acquittal  of  the  accused  of  the 
offense  for  which  he  Is  in  custody.  We  ex- 
press no  opinion  upon  that  question  of  juris- 
diction, as  it  is  not  necessary  to  the  decision 
of  this  case;  for  whether  the  circuit  courts 
were  deprived  of  all  original  criminal  juris- 
diction by  said  amoidment,  or  stlU  had  juris- 
diction to  try  criminal  causes  pending  in 
those  courts,  the  order  of  said  circuit  court 
could  not  operate  as  an  acquittal  of  the  ac- 
cused of  the  offense  for  which  he  Is  in  cus- 
tody. If  the  circuit  conrt  did  not  have  juris- 
diction of  the  case  at  its  May  term,  it  Is  very 
clear  that  it  could  enter  no  order  that  could 
either  benefit  or  prejudice  the  accused  or  the 
commonwealth;  for  an  order  of  a  court  with- 
out jurisdiction,  except  an  order  dismissing 
the  case,  is  a  mere  nullity.  See  Freem. 
Judgm.  1 11&  If  it  did  have  the  jurisdiction 
of  the  case,  whatever  may  l>e  the  effect  of 


Mb  order.  It  could  not  operate  as  an  acquittal 
ot  the  accused.  The  court  dismissed  the  in- 
dictment without  a  trial  of  the  aocnaed,  aad 
without  prejudice  to  the  commonwealth's 
right  to  arrest,  indict,  and  try  him  for  the  of- 
fense with  which  he  was  charged.  If  the 
court  had  jurisdiction  of  the  case,  the  order 
of  dismissal  would  have  the  effect  of  ending 
the  proceedings  commenced  in  November, 
1893,  in  the  same  manner  as  if  the  Indictment 
had  been  quashed  or  a  nolle  prosequi  entered. 
The  accused  would  be  discharged  from  liabil- 
ity on  that  indictment,  but  not  acquitted  of 
the  offense  charged  in  the  indictment.  In- 
asmuch as  there  is  no  limitation  to  prosecu- 
tions for  mnrder,  a  new  proceeding  upon  the 
part  of  the  commonwealth  could  be  instituted 
for  the  same  offense  at  any  subsequent  time, 
either  by  the  presentment  of  a  grand  jury  or 
by  a  complaint  before  a  justice.  Com.  v. 
Bressaut,  126  Mass.  246;  Ex  parte  CahOl,  82 
Cal.  463;  Ex  parte  Clarke,  54  Cal.  415. 

The  dalm  of  the  accused  that  he  has  al- 
ready been  in  jeopardy  for  the  offense  for 
which  he  is  now  in  custody  is  not  sustained 
by  the  record.  In  order  to  make  such  a  de- 
fense with  success,  the  party  relying  upon 
it  must  show  that  he  has  been  put  upon  his 
trial  before  a  court  which  has  jurisdiction, 
upon  indictment  or  information  which  Is 
sufficient  in  form  and  substance  to  sustain 
a  conviction,  and  that  a  jury  has  been  im- 
paneled and  sworn,  and  thus  charged  with 
his  deliverance.  Anything  short  of  this  is 
insufficient  to  raise  a  bar  against  a  new  in- 
dictment or  prosecution  for  the  same  offense. 
1  Bish.  Cr.  Law.  H  1014,  1015;  Whart  Cr. 
PL  {  490;  Cooley,  Const  Lim.  pp.  899, 
400.  The  accused  in  this  case  has  never 
been  put  upon  his  trial  for  said  offense.  No 
jury  has  ever  been  charged  with  his  deliver- 
ance. He  has,  therefore,  never  been  In  Jeop- 
ardy for  the  offense  for  which  he  is  now  in 
custody. 

Neither  can  the  claim  of  the  accused  be 
sustained  that  he  was  entitied  to  be  dischar- 
ged from  imprisonment  because  no  present- 
ment or  Indictment  was  made  against  him 
before  the  end  of  the  second  term  of  the 
court  in  which  he  was  held  to  answer,  as  is 
provided  in  section  4001  of  the  Code.  This 
ground  of  error  can  have  no  relevancy  to  the 
proceedings  had  in  the  circuit  court,  because 
that  court  had  no  jurisdiction  of  the  case  at 
all  until  after  indictment  found,  and  during 
the  whole  time  he  was  held  to  answer  in  that 
court  he  was  under  indictment  Nor  was 
there  any  such  delay  In  indicting  him  while 
held  to  answer  in  the  county  court  He  was 
arrested  and  committed  to  jail  on  the  8th 
day  of  November,  1893,  to  answer  an  indict- 
ment in  the  said  county  court  At  Its  next 
term,  In  the  same  month,  an  indictment  was 
found,  and  the  case  remanded  to  the  circuit 
court  for  trial,  upon  the  demand  of  the  ac- 
cused. The  jurisdiction  of  the  county  court 
over  that  case  was  at  an  end  as  soon  as  the 
case  was  remanded  to  the  circuit  court,  and 
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It  had  no  control  over  or  coatody  ot  the 
accoaed  from  that  time  nntll  the  2Stli  day  of 
May,  1894,  when  he  was  again  committed  to 
Jail  to  answer  for  the  same  offense  In  the 
said  county  court    At  the  June  term  of  that 
court,  the  first  term  after  his  commitment, 
he  was  again  Indicted.     There  was  therefore 
no  delay  whatever  In  the  county  court  In 
eitber  case,  before  Indictment,  of  which  he 
could  complain.     Nor  was  there  any  delay 
In  the  trial  of  said  indictments  In  either 
court  which  entitles  him  to  be  forever  dis- 
charged  from   prosecution    for   the   offense 
with  which  he  is  charged,  as  provided  In  sec- 
tion 4047  of  the  Code  as  amended  by  act 
of  the  general  assembly  approved  February 
24,  1894  (Acts  Assem.  1803-94,  p.  464).     That 
sectiou  of  the  Code,  as  amended,  provides 
that  "every  person  against  whom  an  Indict- 
ment Is  found  charging  a  felony,  and  held  In 
any  court  for  triaJ,  shall  be  forever  dischar- 
ged from  prosecution  for  the  offense  if  there 
be  three  regular  terms  of  the  circuit,  or  four 
of  the  county,  cori>oratlon,  or  hustings  court, 
In  which  the  case  is  pending  after  he  is  so  held 
without  a  trial,"  unless  the  failure  to  try  him 
was  for  certain  causes  not  neceesal-y  to  men- 
tion, as  neither  of  them  exists  in  this  case.   As 
there  were  only  two  terms  of  the  circuit  court 
for  said  county  held  during  the  time  the  said 
first  indictment  was  pending  in  that  court, 
to  wit,  the  November  term,  1893,  and  the 
May  term,  1894,  there  was  no  such  delay  in 
trying  him  in  that  court  as  entitles  him  to  be 
forever  discharged  from  further  prosecution. 
Nor  was  there  any  such  delay  in  trying  him 
in  the  county  court     He  was  indicted  at  the 
November  term,  1893,  of  that  court,  and  at 
the  same  term  of  the  court,  upon  his  own 
demand,  was  remanded  to  the  circuit  court 
for  trial.    The  county  court  never  had  any 
further  Jurisdiction    over  that   indictment 
There  was  therefore  but  one  term  of  the 
county  court  at  which  the  accused  could  have 
been  tried  upon  the  first  indictment,  viz.  the 
November  term,  1893.     But  it  is  argued  very 
earnestly  by  the  learned  counsel  for  the  ac- 
cused that  if  the  said  amendment  of  Febru- 
ary 12,  1894,  to  section  4016  of  the  Code,  de- 
prived the  circuit  court  of  Jurisdiction  to  try 
the  Indictment  pending  in  that  court,  then 
the  amendment  which  deprived  that  court 
of  such  Jurisdiction  ex  proprio  vigore  forever 
discharged  the  accused  from  further  prosecu- 
tion for  said  offense,  or  else  remanded  said 
indictment  to  the  county  court  for  trial  on 
the  day  that  the  said  Jurisdiction  was  taken 
from  the  circuit  court;  and  that  since  there 
had  been  four  terms  of  the  comity  court  from 
the  time  said  Jurisdiction  was  taken  away 
from  the  circuit  court,  and  no  trial  of  said 
Indictment,  he  was  entitled  to  be  forever  dis- 
charged from  prosecution  for  said  offense. 
It   has  been  shown   above  that  talcing   the 
jurisdiction  away    from   the   circuit   court 
could  not  result  in  acquitting  the  accused. 
Neither  could  it  operate  to  transfer  that  in- 
dictment from  the  circuit  court  to  the  coun- 


ty court    Whenever  s  oonrt  to  deprlred  of 

Jurisdiction  over  any  daas  of  caaea,  by  the 
rq>eal  of  a  atatnto  which  glTM  the  jnriadlo- 
tlon,  and  there  la  no  provision  made  tor  the 
transfer  of  such  cases  to  some  other  court 
which  has  or  is  given  Jurisdiction,  and  no 
reservation  made  for  the  trial  of  pending 
cases  in  such  court,  all  such  cases  fall  with 
the  repealed  statute.  The  Assessor  v.  Os- 
bomes,  9  WalL  567,  575;  Railroad  Co.  v. 
Grant  98  U.  S.  898,  401;  South  Carolina  T. 
Oaillard,  101  U.  S.  433.  To  remand  such  a 
case  from  the  circuit  coort  to  the  county 
court  would  require  an  act  of  the  legislature, 
and  there  is  no  such  act  The  indictment 
pending  in  the  circuit  court  was  therefore 
never  remanded  to  the  said  county  court  by 
operation  of  law  or  otherwise,  and  the  time 
between  the  amendment  of  said  section  4016, 
and  the  time  the  accused  was  again  indicted. 
In  June,  1894,  cannot  be  considered  in  de- 
termining whether  there  was  such  delay  in 
the  county  court  in  the  trial  of  the  accused 
as  entitles  him  to  b«  forever  discharged  from 
further  prosecution  for  said  offense.  Upon 
every  view  of  this  case,  therefore,  we  are 
of  opinion  that  there  is  no  error  in  the  Judg- 
ment complained  of,  and  that  it  should  be 
aflBrmed. 


(90  Va.  83«) 
NORFOLK  &  W.  R.  CO.  v.  MARSHALL'S 

ADM'R.i 
(Supreme  Court  of  Appeals  of  Virginia.     Dee. 

22,  1894.)* 

Action  aoaikst  Railboad  Company— ImnitT  to 
Passbnobr— Washout  on  Line— Act  of  God. 

1.  The  mere  fact  that  an  accident  hajt  oc- 
cnrred.  by  which  a  passenger  is  liilled,  raises  no 
presumption  of  negligence,  when  it  is  conceded 
tliat  the  accident  was  caused  by  the  act  of  God. 

2.  In  an  action  against  a  railroad  company 
for  the  death  of  a  passenger,  it  appeared  that 
the  accident  occurred  on  a  darlc  and  rainy  night 
the  rain  falling  in  torrents,  which  flooded  the 
tracic,  laid  along  the  side  of  a  mountain;  that 
the  train  was  stopped  at  times  at  exposed  places, 
but  met  no  obstrnction  until  it  reaciied  the  place 
of  the  accident,  by  which  time  the  rain  had 
ceased.  This  place  was  an  earth  fill,  provided 
with  a  stone  culvert  35  years  old,  and  no  acci- 
dent had  ever  happened  there.  In  consequence 
of  a  waterspout  the  culvert  did  not  carry  off 
the  water,  and  a  great  pond  was  formed  against 
the  earth  embankment,  causing  it  to  give  away, 
but  leaving  the  rails  and  ties  unbroken;  and  the 
train  went  down  into  this  washout,  killing  plain- 
tifTs  intestate.  EM,  that  defendant  was  not 
liable. 

Error  to  circuit  court,  Bedford  county; 
Dupny,  Judge. 

Action  by  Marshall's  administrator  against 
the  Norfolk  &  Western  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Klrkpatric^  &  Blackford  and  S.  OrUBn, 
for  plaintiff  In  error.  Blair  &  Blair,  for  de- 
fendant in  error. 

1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  th« 
Lynchburg  bar. 
>Application  for  rehearing  pending. 
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LAOT,  J.  This  la  a  writ  of  error  to  a  Judg- 
mmt  of  the  clrcnit  conrt  of  Bedford  county, 
rendered  ob  the  10th  day  at  Jane,  1883.  The 
suit  was  Instltnted  by  the  defendant  In  error 
against  the  railroad  company  to  recover  dam- 
ages for  the  negligent  killing  of  W.  F.  Mar- 
shall, a  passenger,  on  the  night  of  Jnly  1, 
1889.  It  la  admitted  upon  the  record,  by 
the  plaintiff,  that  the  accident  by  which  his 
Intestate  waa  killed  was  caused  by  the  act  of 
Ood,  In  the  shape  of  an  unprecedented  storm. 
Thereupon,  the  defendant  company  Intro- 
duced no  testimony,  and  demurred  to  the 
eTldence.  The  jory  found  a  verdict  for 
|7,G00,  and  the  court,  after  hearing  the  ar- 
gument, overruled  the  demurrer  to  the  evi- 
dence, and  gave  Judgment  accordingly,  where- 
upon the  defendant  company  applied  for  and 
obtained  from   this  court  a  writ  of  error. 

The  question  as  to  how  far  the  mere  fact 
that  an  accident  has  occurred  raises  a  pre- 
sumption of  negligence  on  the  i>art  of  the 
carrier  which  caused  the  Injury,  in  the  case 
of  a  passenger,  will  not  be  discussed,  because 
It  was  conceded  by  the  plaintiff  below  that 
the  accident  was  caused  by  the  act  of  God. 
See  CurUs  v.  Railroad  Co.,  18  N.  Y.  534;  and 
the  Oeneral  Doctrine,  pp.  197,  212,  Thomp. 
Carr.;  Ralhraad  Oo.  v.  Reeves,  10  WalL  176; 
Gillespie  V.  Railroad  Ck>.,  6  Mo.  App.  654; 
Long  V.  Ralh-oad  Co.,  147  Pa.  St  343,  23  Atl. 
459;  Transportation  Co.  T.  Downer,  11  Wall. 
130;  Ingalls  v.  Bills,  43  Am.  Dec.  36a 

But  It  is  claimed  by  the  defendant  In  error 
that  the  consequences  of  this  act  of  God 
could  have  been  prevented  by  the  act  of  or- 
dinary diligence  on  the  part  of  the  defendant 
company,  and  this  can  only  be  determined 
from  the  evidence  In  the  case,  which  shows 
that  the  accident  occurred  on  a  dark  and 
rainy  night,  the  rain  pouring  in  torrents  at 
times,  and  flooding  the  track,  which  waa  laid 
along  the  side  of  the  Blue  Ridge  Mountains, 
causing  stoppages  from  time  to  time  at  ex- 
posed places.  Before  the  train  reached  the 
place  of  the  accident,  the  rain  ceased  and  the 
train  had  reached  a  portion  of  the  track 
wlilch  had  always  been  regarded  as  perfectly 
■afe.  Tlie  character  of  the  watershed  was 
such  along  the  mountainside  that  the  water 
rapidly  ran  off,  and  the  train  proceeded  on  its 
way  without  further  obstructlona.  Tbe 
train  at  last  reached  the  plate  of  the  accident, 
which  was  a  dirt  fill,  provided  with  a  stone 
culvert  for  the  outlet  of  the  water  from  the 
hillside  above.  This  culvert  was  built  35 
years  before,  on  the  construction  of  the  road, 
as  to  which  there  had  never  been  any  acci- 
dent It  was  very  dark,  and  the  train  ran 
npoD  tbe  flU.  No  one  suspected  evlL  Tbe 
engine  crossed,  and  its  nose  reached  the  em- 
bankment on  the  other  side,  where,  by  reason 
of  what  is  called  a  "waterspout,"  the  culvert 
had  proved  insufficient  to  carry  the  water 
off.  A  great  pond  had  formed  above  the  fill, 
and  the  water  bore  the  fill  out  leaving  the 
rails  and  ties  of  tbe  track  unbroken.  The 
drain  went  down  into  the  water,  which,  de- 


prived of  Its  support,  formed  a  sort  of  cata- 
ract A  large  number  of  persons  were  in- 
jured; among  them,  the  defendant  in  error's 
Intestate,  who  was  killed.  The  contention  of 
the  defendant  In  error  Is  that  the  speed  of 
this  train  was  recklessly  rapid,  and  it  hurled 
the  mall  car  clear  across  on  the  opposite  side. 
But  the  fact  is  that  the  whole  train  did  not 
go  on  the  embankment  Some  of  the  cars 
stopped  when  the  accident  occurred,  and 
were  wholly  uninjured;  and  there  Is  nothing 
wliatever  in  the  evidence— which  is  adduced 
by  the  defendant  in  error  only— which  shows 
any  negligence  on  the  part  of  the  company. 
The  circuit  court  erred  in  overruling  tlie  de- 
murrer to  the  evidence  of  the  defendant  com- 
pany, which  should  have  been  sustained; 
and  this  Judgment  must  be  reversed  and  an- 
nulled, for  the  reasons  stated,  and  this  conrt 
will  render  here  such  Judgement  as  tbe  said 
drcnit  oonrt  ought  to  have  rendered. 

FAUNTLBROY,  J.,  absent 


(M  T*.  199) 
VOIGHT  et  al.  v.  RABT.x 
(Supreme  Court  of  Appeals  of  Virginia.     Dee. 
22,  1884.) 

BjSOTIfUIT— TiTLB  TO  SUSTAIN- LaCBSS — BoOXIV 
1BIE8— AcQUTEgCaHOK. 

1.  Poverty  and  Inability  to  bear  litigation 
are  no  excuse  for  failure  to  bring  suit  to  recov- 
er land,  as  Code  1887,  {  2916,  dedares  that  no 
continual  or  other  claim  upon  or  near  any  land 
shall  preserve  any  right  of  making  an  entry,  or 
of  bringing  an  action. 

2.  Defendant  in  ejectment  need  not  offer 
any  evidence  of  title  in  himself  or  a  third  per- 
son, provided  he  make  It  appear  that  the  legal 
and  possessory  title  is  not  in  the  plaintiff. 

3.  Where  one  is  present  at  the  running  of 
a  boundary  line  between  his  property  and  hit 
neighbor's,  and  acquiesces  therein,  he  and  tliose 
clafming  under  him  cannot  subsequently  dis- 
pute such  line. 

Appeal  from  circuit  court,  Nanaemond 
county. 

Action  by  Thomas  M.  Raby  against  John 
T.  Yolght  and  others.  Judgment  for  plaint- 
iff, and  defendants  appeal.    Reversed. 

White  A  Gamett,  for  appellants.  John  B. 
Wright  and  B.  B.  Holland,  for  appellee. 

RICHARDSON,  J.  This  was  an  action  of 
ejectment  brought  in  the  circuit  court  Nanse- 
mond  county,  in  1885,  by  Thomas  M.  Raby, 
plaintiff,  against  John  T.  Voigbt,  Nancy  J. 
Volght  his  wife,  and  Peter  B.  Prentis, 
trustee,  defendants.  The  object  <tf  this  suit 
was  to  recover  a  certain  tract  of  land  in 
said  connty,  containing  some  200  acres,  and 
described  as  the  Stalla  Hardy  and  Hezeklah 
Raby  land. 

Such  proceedinga  were  had  that  the  cause 
came  and  waa  finally  heard  at  the  October 
term,  1889,  when  the  Jury  found  a  verdict  as 
follows:   "We,  the  Jury,  find  for  the  plaintiff 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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a  fee-simple  title  to  two  bnndred  and  tbirty- 
flve  acres  of  the  land  described  In  the  dec- 
laration, and  bonndeli  by  tbe  Oreen  tract, 
tile  land  of  R.  Umphiet,  tbe  Robert  Johnson 
land,  tbe  Amos  Riddlck  land,  the  Wilson 
Ellis  tract,  the  Abram  Griffin  land,  the  Henry 
Raby  land,  and  the  land  of  Thomas  M.  Raby, 
as  shown  on  the  plats  used  In  evidence  in 
the  cause,  and  that  the  defendants  unlaw- 
fully withhold  from  him  the  possession 
thereof."  Whereupon,  the  defendants  moved 
the  court  to  set  aside  the  verdict  and  grant 
them  a  new  trial,  upon  the  ground  that  the 
said  verdict  was  contrary  to  the  law  and  tbe 
evidence,  which  motion  being  ai^nied,  the 
court  took  time  to  consider  of  its  judgment, 
and  the  case  was  continued  until  the  next 
term.  And  at  tbe  April  term,  1890,  tbe  court 
overruled  the  motion  made  at  tbe  preceding 
term  to  set  aside  the  verdict  and  grant  a 
new  trial,  to  which  ruling  of  the  court  the 
defendants  excepted.  And  thereupon  the 
court  proceeded  to  give  Judgment  according 
to  tbe  finding  of  the  jury,  and  to  said  judg- 
ment of  the  court  the  defendants  obtained  a 
writ  of  error. 

At  the  trial  of  the  cause  the  court  in- 
stmcted  the  jury  as  follows:  "The  court  In- 
structs the  Jury  that  if  they  believe  that  the 
defendants  have  succeeded  in  proving  ad- 
versary i>08se8Sion,  and  in  furnishing  prima 
facie  evidence  of  its  continuance  for  16  years 
or  more,  it  is  then  Incumbent  on  tbe  plaint- 
iff to  show  that  the  continuity  has  been  In- 
terrupted or  broken."  Tbe  plaintiff  claims 
under  the  will  of  his  father,  James  Raby, 
which  is  as  follows: 

"In  the  name  of  God    Amea:   I,  James 
Raby,  of  the  upper  parish  of  Nansemond 
County  In  the  State  of  Virginia,  being  sick 
and  in  low  state  of  health,  do  make  and 
ordain  this  my  last  will  and  testament  in 
mancer  and  form  following,  to-wit:   First 
I  give  my  soul  to  God  that  gave  and  my 
body  to  the  earth,  to.  be  buried  in  a  chris- 
tlan-llke  manner,  at  the  discretion  of  my  ex- 
ecutors  hereafter  named,   and  as  to  such 
prt^erty  as  God  has  blessed  my  labors  with, 
I  give  and  dispose  of  tbe  same,  in  the  fol- 
lowing manner,  to-wit.   Item.    I  give  and  be- 
queath to  my  son,  Henry  Jlmmerson  Raby, 
tbe  plantation  where  I  now  live;  also  my 
mill  seat  and  mill;  the  said  land    contains 
fifty  acres  more  or  less;  joining  Wilson  Ellis 
and  Amos  Barnes,  and  Kedan  Raby;  my  old 
gun,  my  blacksmith's  tools,  all  so,  fifty  dol- 
lars In  cash  to  be  raised  out  of  my  estate, 
for  tbe  purpose  of  schooling  him,  to  him  and 
his  heirs  forever.    Item.    I  give  and  bequeath 
to    my   son   Thomas    M.    Raby,   all   the  re- 
maining part  of  my  land,    including    the 
whole  in  my  possession,  one  old  gun  and 
one  small  one;  all  so  one  hundred  dollars  to 
be  raised  out  of  my  estate  for  the  purpose  of 
schooling  him,  to  him  and  his  heirs.    Item. 
I  glre  and  bequeath  to  my  nephew,  Qnintln 
Raby,  son  of  Hezeklah  Raby  the  land  where 
bis   father  formerly  lived,  containing    fifty 


acres  more  or  less;  with  tbls  condition— tf 
the  said  Qnintln  Raby  should  happen  to  die 
without  a  lawful  heir,  the  land  to  return  to 
my  son  Thomas  M.  Raby.  Item.  I  lend  to  my 
beloved  wife,  Parmela  Raby  tbe  use  of  my 
plantation  and  land  where  I  now  live,  dur- 
ing her  natural  life  or  widowhood,  all  so, 
all  tbe  remaining  part  of  my  estate,  in- 
cluding all  my  stock  of  all  kinds  and  all  my 
household  and  kitchen  furniture,  for  the  pur- 
pose of  raising  my  cbildring  and  paying  tbe 
above  named  legacies  to  Henry  J.  Raby  and 
Thomas  M.  Raby,  and  my  just  debts,  my 
will  and  desire  is  that  after  the  death  or 
marriage  of  my  wife  Pamelia  Raby,  all  the 
property  that  may  be  found  of  any  kind,  be 
equally  devided  between  my  three  youngest 
children,  to-wIt:  Thomas  M.  Raby,  Tempty 
and  Medlann  Raby,  share  and  share  alike. 
Item.  My  will  and  desire  is  that  if  either  of 
my  sons  should  happen  to  die  without  a  law- 
ful heir  tbe  land  given  them  should  decend 
to  the  other.  Lastly.  I  nominate  and  ap- 
point my  friend,  Jethro  Riddlck,  my  soul 
executor  to  execute  this  my  last  will— re- 
voking all  other  wills;  ratifying  and  confirm- 
ing this  to  be  my  last  will.  In  witness  I 
have  set  my  hand  and  seal,  this  16th  day  of 
March   1829.  James  Raby.    [Seal.] 

"Signed  and  acknowledged  in  tbe  pres- 
ence of, 

"John  HarreU 
"John  Knight 
hi* 
"Bdward    X    Saunders." 
mark 

Other  than  the  will  aforesaid.  On  plaintiff 
offered  no  documentary  evidence. 

Tbe  defendants  traced  their  title  l>ack  to 
Rispah  Raby,  tbe  widow  of  Hesseklah  Raby, 
deceased,  and,  by  a  succession  of  convey- 
ances, down  to  John  r.  Volght,  covering  a 

period  of  some years.    By  reason  of  the 

destruction  of  many  of  tbe  public  records  of 
Nansemond  county,  the  chain  of  title  under 
which  the  defendant  Jolui  T.  Volght  claims 
is  somewhat  irregular;  but.  In  the  main,  the 
defects  therein  are  substantially  cured  by  the 
official  certificates  as  to  the  existence  and 
destruction  by  fire  of  some  o'  the  deeas  con- 
stituting links  In  said  chain  of  title;  but  this 
is  Immaterial,  under  the  pe'iuUar  circum- 
stances of  this  case,  as  will  be  seen  In  the 
progress  of  this  opinion.  It  will  be  seen, 
also,  that  tbe  plaintiff,  at  the  trial,  some- 
what departed  from  the  purpose  indicated  in 
tbe  declaration.  He  was  Introduced  as  a 
witness  on  his  own  behalf,  and  testified  that 
be  bad  always  claimed  the  land  in  contro- 
versy, and  had  not  brought  suit  t^vefor  be- 
cause of  bis  poverty,  or  inability  to  bear  the 
expense  of  litigation.  But  this  pret«>asion  is 
cut  up  by  tbe  roots  by  the  statute  (section 
2916,  Code  1887),  which  declares,  "Mo  con- 
tinual or  other  claim  upon  or  near  any  land 
BhaU  preserve  any  right  of  making  an  entry 
or  of  bringing  an  action."  In  the  action  of 
ejectment,  it  Is  Incumbent  np<»  the  pl^^'ntlff 
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to,  and  he  most,  make  oat  a  legal  and  poa- 
■eflsory  title  to  the  premises  in  controTeray; 
and  the  defendant's  evidence  may  be  con- 
fined  to  disproving'  the  plalntlff'B  pretension, 
or  rebutting  the  presumptions  which  may 
arise  from  his  proofs.  The  defendant  need 
not  offer  any  evidence  of  title  In  himself,  or 
of  a  third  person.  It  is  sufficient  If  he  make 
It  appear  that  the  legal  and  possessory  title 
ia  not  la  the  plaintiff,  for  It  is  the  general 
rule  that  the  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  his  own  title,  and  can- 
not do  so  by  reason  of  the  weakness  of  the 
defendant's  title,  the  rule  being  that  posses- 
slim  gives  the  defendant  a  right  against 
every  persim  who  cannot  show  a  good  title. 
Hntch.  Land  Titles,  citing  Haldane  v.  Har- 
vey. 4  Borrows,  2484;  Wilson  v.  Inloes,  11 
GllL  &  J.  381;  Wltten  v.  St  Clair,  27  W.  Va. 
770.  "Biia  general  rule  is,  however,  subject 
to  important  qnallflcatlonB,  as,  where  the 
defendant  baa  ento-ed  under  the  title  of  the 
plaintiff,  and  in  sabOTdlnatlon  thereto,  as  ten- 
ant, trustee,  coparcener,  or  licensee,  he  can- 
not set  np  title  in  a  third  person.  In  opposi- 
tion to  that  of  the  plaintiff,  under  which  he 
entered. 

The  plaintiff  not  only  fails  to  show  that  be 
was  entitled  to  the  possession  at  the  time  of 
the  Institution  of  this  suit,  but,  in  effect,  es- 
tablishes the  fact  that  he  never  was  at  any 
time  In  possession  of,  or  entitled  to  posses- 
sion of,  any  portion  of  the  lajid  in  contro- 
versy. One  of  the  intermediate  alienees  of 
the  land  in  controversy,— one  Johnston  by 
name,— many  years  ago,  and  while  he  was 
the  owner  of  this  land,  became  embarrassed; 
and,  in  a  suit  in  eqnity  by  his  creditors  to  sub- 
ject the  same  to  the  payment  ot  his  debts,  J. 
R.  Kllby  waa  appointed  commissioner  to 
make  sale  of  the  same.  A  survey  was  had 
by  the  county  surveyor  of  Nansemond  conn- 
^,  in  order  to  ascertain  the  true  iMtmdaries 
and  quantity  of  land  contained  in  the  prem- 
ises in  controversy.  In  mpiring  the  survey, 
it  I>ecame  necessary  to  establish  the  dividing 
line  or  boundary  between  the  land  In  ques- 
tion and  that  devised  by  the  will  of  James 
Baby  to  the  plaintiff  below,  Thomas  M. 
Baby.  The  dividing  line  was  run,  and  was 
found  to  be  a  well  marked  and  defined  line. 
At  the  running  of  this  line,  which  was  many 
years  ago,  the  plaintiff  below,  Thomas  M. 
Baby,  who  is  the  defendant  in  error  here, 
was  present,  and  acquiesced  in  the  running 
of  said  line,  making  no  objection  thereto. 
This  effectually  overturns  the  claim  attempt- 
ed to  l>e  set  up  at  the  trial,  that  the  land  in 
controversy  is  part  of  the  James  Baby  tract, 
devised  by  his  will  aforesaid.  It  Is  true  that 
at  the  trial  the  plaintiff  introduced  several 
witnesses,— some  of  them  very  aged  persons, 
—who  testified,  in  substance,  that  they  had 
Imown  the  land  in  controversy  for  many 
years,  and  had  always  undai^tood  it  to  be  the 
James  Baby  land;  but  neither  of  these  wit- 
nesses inofessed  to  know  the  lines  and  boun- 
dary of  the  land  in  controversy,  or  had  been 


so  related  to  it  as  to  have  any  peculiar  knowl- 
edge in  respect  thereto.  Their  testlmouy, 
therefore,  is  worth  but  little,  U  anything. 
Much  more  might  be  said  in  respect  to  tbe 
ntter  want  of  merit  in  the  dalm  asserted  by 
the  defendant  in  error,  Thomas  If.  Baby. 
Perhaps  no  case  was  ever  presented  more  ut- 
terly barren  of  merit  than  the  claim  tfans  as- 
serted. Soffloe  it  to  say  that  in  no  possible 
view  can  tlie  Judgment  of  the  court  lieiow  be 
sustained.  We  are  therefore  of  opinion  to  re- 
verse said  Judgment,  set  aside  the  verdict  of 
the  Jury,  and  remand  the  cause  to  the  said 
circuit  court  of  Nansemond  county  for  a  new 
trial  to  be  had  therein  in  accordance  with 
the  views  expressed  in  tills  opinion.  Judg- 
ment reversed. 

liAOY  and  FAUNTLBBOY,  JX.  absent 


BIOHMOND  &  D.  B.  CO.  v.  SCOTT.» 
(Supreme  Court  of  Appeals  of  Virginia.     Dec. 
21,  1894.) 
RiviBW  OM  ApFBAi.— MonoN  voB  N>w  Tbiai. 
In  an  action  on  the  case  against  a  railroad 
company,   the  defendant  demaned  to  the  evi- 
dence, and  the  Jury  returned  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the   court, 
whereupon   judgment    was   entered    npon    saia 
verdict     The  defendant  made  no  motion  to  set 
the  verdict  aside  and  for  a  new  trial.     Held, 
that  the  omission  to  make  said  motion  puts  H 
out  of  the  power  of  this  court  to  review  the 
proceedings. 

Error  to  circuit  court,  Albemarle  county. 

From  a  Judgment  in  favor  of  the  plaintiff 
below.  W.  0.  Scott,  the  defendant,  the  Rich- 
mond &  Danville  Bailroad  Company,  appeal- 
ed.   Affirmed. 

Klrkpatrick  3c  Blackford,  for  plaintiff  in 
error.  L.  0.  Bailey  and  J.  K.  M.  Norton,  for 
defendant  in  error. 

FAUNTLiBBOT,  J.  TWs  is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of  Albe- 
marle county,  rendered  on  the  14th  day  of 
May,  1892,  in  an  action  of  trespass  on  the 
case  for  damages,  in  said  court  pending, 
in  which  W.  C.  Scott  Jr.,  is  plaintiff,  and 
the  Richmond  &  Danville  Railroad  Com- 
pany is  defendant  After  the  evidence  was 
ail  heard,  the  def aidant  demurred  thereto; 
and  the  jury  assessed  the  plaintiCTs  dam- 
ages at  $2,500,  subject  to  the  Judgment  of 
the  court  upon  the  demurrer,  and  entered 
Judgment  for  the  plaintiff  according  to  the 
verdict,  and  for  costs.  The  case  is  here 
upon  a  writ  of  error,  which  was  awarded  by 
one  of  the  judges  of  this  court 

The  record  shows  that  there  was  not  a  mo- 
tion addressed  to  the  court  for  a  new  trial; 
and  under  the  ruling  of  this  court  In  the 
case  of  Newberry  v.  WUllams,  88  Va.  298. 
15  S.  B.  865,  and  Uie  cases  therein  dted,  the 
omisslcm  of  a  motion  to  set  the  verdict  aside 

1  Reported  by  F.  &  Klrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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axA  tar  a.  new  trial  imts  It  out  of  the  poorer 
,t  this  court  to  review  the  proceedings  had 
n  the  case  In  the  trial  court  The  writ  of 
arror  must  therefcHre  be  dismissed,  as  having 
>eeii  improvldently  awarded,  and  the  Jndg- 
nent  ot  the  dicolt  oonrt  of  Albemarle  af- 
Irmed. 


on  Va.  826) 

ASTON  et  aL  V.  KTNDBICE.* 

[Supreme  Court  of  Appeals  of  Virginia.     Dec. 
22,  1894.) 

SiXM  ov  Wira'8  Laud  —  C!ohtbb8ior  ihto  Pcb- 
aoMAiffT— Wbohovol  AppucAnox  ox 

Husband'!  Dsbts. 

M.  K.  owned  a  tract  of  land  in  fee  npon 
her  marriage  with  K.,  which  they  desired  to  ex- 
change for  C.  tract,  and  she  instructed  him  to 
sell  her  tract,  and  invest  in  C.  Her  land  was 
sold  for  S5,000  to  her  brother.  P.,  who  gave 
three  bonds  in  parment  thereof,  payable  to  K.; 
and  on  the  same  day  K.  bought  C.  tract  for  $6,- 
225,  for  which  he  gave  three  bonds,  with  siaid 
P.  and  A.  as  soretiea  It  was  nnderstood  by 
all,  including  A.,  that  this  was  merely  an  ex- 
change of  lands,  and  that  the  M.  K.  tract  was 
to  pay  pro  tanto  for  the  O.  tract.  K.  Indorsed 
the  bonds  ^nven  by  P.,  amenable  to  M.  K.'s 
equity,  and  K.  and  his  wife  deeded  her  tract  to 
P.,  but  no  deed  was  made  of  O.  tract.  M.  K. 
took  possession  of  and  improved  C,  and  sold  a 
part  for  $1,225,  which  was  paid  on  the  purchase 
price  of  the  C.  tract.  P.  s  three  bonds  were 
transferred  to  A,  one  of  theoblieora  on  the  bonds 
for  the  C.  tract,  to  be  applied  by  A.  to  the  dis- 
cbarge of  said  bonds  of  K.  for  the  G.  tract;  and, 
having  been  paid,  A.  applied  them  to  a  debt  ow- 
ing hha  by  K.,  and  the  O.  tract  was  sold  to  pay 
the  balance  due  on  its  purchase  price,  and  was 
bought  by  A.'s  widow.  Bdd,  that  A.'8  personal 
representative  was  liable  for  the  value  of  M. 
K.'s  reversionaty  Interest  in  tlie  proceeds  of  the 
K.  tract. 

Appeal  from  drcnit  court,  Washington 
county. 

Bill  by  M.  E>.  Klndrlck,  by  her  next  friend, 
B.  W.  Price,  against  W.  H.  Aston  and  others. 
From  the  decree,  defendants  appeal.  Af- 
firmed. 

D.  Trigg  and  Button  A  Honakor,  tar  ap- 
peUantB.    Ward  &  Ashwortb,  for  appellee. 

PAUNTLBROT,  J.  This  Is  an  appeal  from 
a  decree  of  the  cirenlt  covirt  of  Washington 
county,  pronounced  May  28,  1891,  In  a 
chancery  cause  therein  pending,  in  which  M. 
E.  Klndrlck,  by  her  next  friend,  R.  W.  Price, 
Is  complainant,  and  W.  H.  Aston,  adminis- 
trator  d.  b.  n.  ot  the  estate  of  A.  W.  Aston, 
deceased,  and  others,  are  defendants.  It  ap- 
pears from  the  record  that  the  complainant 
in  the  court  below,  M.  B.  Kindrick,  was  M. 
B.  Price  baiare  her  marriage  to  H.  F.  Kln- 
drlck, and  Inherited  trom  her  father,  John 
W.  Price,  deceased,  a  tract  of  land  in  Wash- 
ington county,  of  which  she  was  seised  in 
fee,  as  her  maiden  land,  when  she  became 
the  wife  of  H.  F.  Kindrick  in  the  year  prior 
to  1877,  in  which,  under  the  common  law, 
ber  said  hosband  acquired  his  marital  rights. 

>  Reported  by  F.  S.  Khrkpatrick,  Bsq.,  of  the 
tiynchbnrg  bar. 


He  was  a  merdiant  ot  tiie  firm  ot  Kindrick 
&  Aston,  composed  of  H.  F.  Kindrick  and 
A.  W.  Aston,  having  their  place  of  business 
at  Cedarrille,  In  Washington  county,  some 
distance  from  the  residence  of  the  said  EL  F. 
Kindrick  and  his  wife.  There  was  a  tract  of 
land,  known  as  the  "Cassell  Tract,"  belonging 
to  the  estate  of  Adam  Cassell,  deceased,  sit- 
nted  near  to  Cedarvllle  (the  place  of  busi- 
ness of  Kindrick  &  Aston),  which  was  toe 
sale,  under  the  will  of  Adam  CasselL  Mrs. 
M.  B.  Kindrick  desired  to  sell  her  maiden 
land,  and  to  Invest  the  proceeds  In  the  pur- 
chase ot  this  Cassell  tract  so  as  to  have  a 
residence  near  Cedarvllle,  and  convenient  to 
her  husband  and  place  of  business;  In  wtildi 
wish  and  purpose  her  said  husband,  H.  F. 
Kindrick,  concurred;  and  accM^ingly  she  re- 
quested and  instructed  him,  the  said  EL  F. 
Klndrlck,  to  sell  her  said  tract  of  maiden 
land,  and  to  invest  the  proceeds  of  said  sale 
In  the  purchase  of  the  Cassell  tract.  To  car- 
ry out  this  purpose  and  plan,  she  and  her 
husband  united  in  a  sale  of  her  said  maiden 
land  on  the  28th  of  February,  1871,  to  Wil- 
liam H.  Price,  the  brother  of  Mrs.  Kindrick, 
for  $5,000,  for  which  the  said  W.  H.  Price 
executed  his  three  single  bills,  of  that  date, 
payable  to  H.  F.  Kindrick  at  12,  24,  and  86 
months,  respectively.  On  that  same  day, 
yla  February  28,  1871,  the  Cassell  tract  was 
sold,  and  bought  by  the  said  H.  F.  Kindrick; 
for  which  be  executed  his  three  single  bills, 
with  said  W.  H.  Price  and  A  W.  Aston  as 
sureties,  and  payable  to  Samuel  A  Cassell, 
executor  of  Adam  Cassell,  deceased.  In  equal 
installments  of  $2,075,  in  12,  18,  and  24 
months.  All  these  said  transactions  of  sales 
and  purchase  were  at  her  request  and  by  h^ 
instructions,  with  the  concurrence  of  her  hus- 
band, H.  F.  Kindrick,  to  carry  into  effect 
their  purpose  aforesaid,  as  one  transaction, 
for  the  exchange  of  the  said  two  tracts,— her 
maiden  land  and  the  Cassell  land;  and  they 
were  all  done  with  the  privity  and  knowl- 
edge of  the  said  Kindrick,  W.  H.  Price,  her 
brother,  and  of  A.  W.  Aston,  who  was  broth- 
er-in-law and  imrtner  ot  H.  F.  Klndrlck,  and 
all  of  them  obligors  on  the  bonds  for  the 
purchase  money  of  the  Cassell  tract,  W.  H. 
Price  being  also  the  purchaser  of  Mrs.  Kin- 
drick'a  said  maiden  tract  The  said  H.  F.  Kin- 
drick and  wife  made  a  deed  conveying  her 
maiden  land  to  W.  H.  Price,  but  no  deed  was 
made  toe  the  Cassell  tract  But  Mrs.  Kin- 
drick took  possession  of  the  Cassell  tract,  and 
made  Improvements  thereon;  and  she  sold 
40  acres  of  it  to  C.  V.  Moore  for  $1,225,  to  pay 
(as  she  did  pay  therewith)  the  dlfTorence  be- 
tween the  sale  prices  ot  her  maiden  land 
and  the  Cassell  tract,  to  the  executor  of  the 
Cassell  estate.  The  three  bonds  ot  W.  H. 
Price,  for  the  purchase  money  of  Mrs. 
Kindrick's  maiden  land,  were  transferred  to 
A.  W.  Aston  (one  of  ttie  obligors  on  the 
bonds  for  the  purchase  of  the  Cassell  tracQ, 
to  be  applied  by  the  said  transf««e,  A.  W. 
Aston,  to  the  discharge  of  the  bonds  ot  H.  F. 
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Klndrlck  for  the  Cassell  tract,  and  were  paid 
to  A.  W.  Aiiton;  bat  tb«  said  A.  W.  Aston 
did  not,  nor  did  bis  legal  representative,  ap- 
ply tlie  same  to  tbe  payment  of  tlie  Ixinds  for 
the  Cassell  tract,  but  he  applied  them  to  the 
payment  of  the  personal  debta  of  H.  F. 
Klndrlck  to  himself.  The  Cassell  tract,  not 
having  been  paid  for,  was  subsequently  sold 
for  the  default;  and  Mrs.  Aston,  the  widow 
of  A.  W.  Astern,  became  the  pmxdiaaer.  A. 
W.  Aston  had  died,  and  W.  B.  Aston  be- 
came his  administrator,  and,  on  the  death  of 
W.  B.  Aston,  W.  H.  Aston  (the  appellant 
here)  became  administrate  d.  b.  n.  This 
■ult  was  brought  by  appellant,  Mrs.  M.  B. 
Klndrlck,  by  R.  N.  Price,  her  next  friend, 
against  Mrs.  B.  E.  Aston  (widow  of  A.  W. 
Aston),  W.  H.  Aston  in  his  own  right  and 
as  administrator  d.  b.  n.  of  A.  W.  Aston,  the 
heirs  of  A.  W.  Aston,  and  H.  F.  Klndrlck, 
for  the  conveyance  to  her  of  tbe  CasseU  land 
which  Mrs.  E.  E.  Aston  bought  at  the  last 
■ale,  or  to  have  the  proceeds  of  the  sale  of 
Mrs.  M.  B.  Klndrick's  maiden  land  refunded 
to  her.  After  various  proceedings,  demurrers 
sustained,  and  amended  bills,  answers,  and 
depositions,  and  master's  reports,  corrected 
and  confirmed,  the  circuit  court  entered  its 
final  decree  that  the  complainant  M.  E. 
Klndrlck,  recover  of  W.  H.  Aston,  adminis- 
trator d.  b.  n.  of  A.  W.  Aston,  deceased,  $2,- 
441.30,  with  interest  from  23d  March,  1891 
(the  present  value  of  tbe  reversionary  inter- 
est of  Mrs.  M.  E.  Klndrlck  in  the  proceeds  of 
the  sale  of  hw  maiden  land);  and  that  W.  H. 
Aston,  adminlstrabw  d.  b.  n.  of  A.  W.  Aston, 
recover  of  H.  F.  Klndrlck  92,441.30,  with 
like  interest;  and  that  complainant  recover 
costs.  From  this  decree  this  appeal  is  taken. 
From  the  foregoing  facts  disclosed  in  the 
record.  It  appears  that  the  appellee,  M.  B. 
Price,  was  owner  in  fee  of  a  tract  of  land— 
her  maiden  land— when  she  became  the  wife 
of  H.  F.  Klndrlck,  prior  to  1877;  that  she 
and  he  both  desired,  to  exchange  this  tract 
tat  the  Cassell  tract,  convenient  to  his  place 
of  business,  and  to  this  end  she  instructed  her 
husband,  H.  F.  Kindriclc,  to  sell  her  said 
maiden  land,  and  to  inve«t  the  proceeds  in 
the  Oasaell  land;  that  her  said  maiden  land 
was  sold  to  her  brother,  W.  H.  Price,  on  28th 
•f  February,  1871,  tor  $5,000,  for  which  he 
gave  his  tbree  bonds,  payable  to  H.  F.  Kind- 
rick.  On  the  same  day  (and  as  part  of  the 
same  aim  and  end)  tixe  CasseU  tract  was 
sold,  and  was  bought  by  H.  F.  Klndrlck,  her 
husband,  according  to  agreement  and  in- 
structions, for  her,  for  the  price  of  (6,225,  for 
which  he  executed  his  three  tKMnds,  with  W. 
H.  Price  and  A.  W.  Aston  as  securities.  It 
was  in  fact,  and  was  so  fully  understood, 
that  this  was  only  an  exchange,  and  that  the 
maldea  land  of  Mrs.  M.  E.  Klndrlck  was  to 
pay,  pro  tantOi  for  the  Cassell  land.  A.  W. 
Astcm  was  privy  to  the  transaction,  and  he 
was  Mother-in-law  and  partner  in  business 
with  H.  F.  Klndrlck,  and  security  on  his 
bonda.    H.  F.  Klndrlck  signed  tlie  bonds  of 


Price,  for  the  maiden  land,  to  A.  W.  Aston, 
amenaUe  to  the  recognized  equity  of  Mrs. 
M.  B.  Klndrlck,  and  Aston  took  them  with 
this  knowledge;  but,  instead  of  appljrlng 
them  to  the  payment  of  the  Cassell  land 
bonds,  he  applied  them  to  the  payment  of  a 
personal  debt  of  H.  F.  Klndrlck  to  himself, 
in  fraud  of  Mrs.  Klndrick's  equity.  Tbe 
court  held  rightly  that  A.  W.  Aston's  estate 
is  liable  to  her,  and  must  refund  to  her,  the 
value  of  her  reversionary  interest  in  the  pro- 
ceeds of  her  maiden  land.  The  sale  of  Mrs. 
Klndrick's  maiden  land,  under  tbe  circum- 
stances detailed,  does  not,  ipso  facto,  convert 
the  proceeds  into  tiie  absolute  proiierty  of  her 
husband,  and  make  It  liable  to  his  debts,  ei- 
ther then  existing  or  subsequoitly  incurred. 
There  was  nothing  in  the  mind  of  eithtf  Mrs. 
Klndrick  or  her  husband  contemplating  a 
conversion  of  h&e  land  into  personalty,  but 
expressly  the  contrary.  It  was  plainly  the  In- 
tent of  t>oth  merely  to  effect  an  exchange  or 
substitution  of  the  CasseU  land  for  her  maid- 
en land,  and  to  this  intent  and  endeavor  A. 
W.  Aston  was  a  privy,  and  one  of  the  obligors 
on  the  purchase-money  bonds  for  the  CasseD 
land.  The  two  sales  were  made  eo  Instante, 
as  parts  of  the  same  transaction,  and 
amounted  to  an  exchange  as  fuUy  as  If  deeds 
had  been  mutually  exchanged.  The  intent  of 
all  the  parties  to  the  transactions,  fully  prov- 
ed by  the  direct  evidence  and  by  the  circum- 
stances, estabUsbes  simply  a  change  of  in- 
vestment The  proof  is  conclusive  that  Mrs. 
Klndrlck  intended  her  land,  and  its  proceeds 
of  sale,  for  the  purpose  of  investment  In  the 
CasseU  land,  to  be  and  continue  to  be  her 
realty.  If  her  husband  bad  intended  aught 
else,  it  would  have  been  a  fraud  on  her, 
which  equity  wlU  not  aid,  either  for  the  hus- 
band or  fw  his  credit<HU  The  decree  ap- 
pealed from  Is  plainly  right  and  the  Judg- 
ment of  this  court  is  to  afllrm  It 

LAOT,  J.,  absent 

(90  Va.  S3S) 
GEORGE  et  rL  v.  BATES  et  aLi 
(Supreme  Court  of  Appeals  of  Virginia.     Dec. 
21,  1804.) 

Bqoitt  Pbaotios— T^kiso  or  Tebtimoxt— Ds- 
SOKIFTIOK  IN  Deed — BurFicisxor. 

1.  When  a  bill  presents  a  case  meet  for 
equity,  and  exhibits  are  filed  tending  to  support 
such  a  case,  and  the  answer  denies  the  identity 
of  tbe  property  claimed  by  tbe  plaintiff  witb 
that  which  has  been  conveyed  to  bim,  it  la  error 
for  the  court  to  determine  the  question  of  iden- 
tity on  the  pleadings  and  exhibits,  without  giv- 
ing fttU  opportnni^  to  take  aU  desired  testi- 
mony. 

2.  A  description  in  a  deed  which  consists 
only  of  the  words,  "a  piece  or  parcel  of  land 
near  Bacon  Quarter  Branch,"  is  too  vague  and 
indefinite  to  create  a  right  of  property  In  any 
particular  parcel  of  land. 

Appeal  from  chancery  court  of  Ridimond. 
Bill,  by  ODia  Bates  and  others  against  on* 

1  Reported  by  F.  S.  Kirkpatri<A,  Bsq.,  o<  the 
Lyndibarg  bar. 
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George  and  oChen.  From  a  decree  for  oom- 
plalnanta  In  accordance  with  the  report  of 
a  commisBlo&er,  defendants  appeaL  Be- 
versed. 

John  Dnnlop  and  Leigh  Robinson,  for  ap- 
pellants. J.  H.  Webb  Peploe  and  HIU  Cart- 
er, for  appellees. 

HINTON,  J.    This  suit  In  equity  was  Insti- 
tnted  In  1S74,  by  the  plaintiffs,  the  present 
appellees,  to  have  certain  lots,  which  are 
specifically  enumerated  in  a  deed  of  tmst 
of  October  2S,  1821,  from  the  grantcnr,  James 
Brown,  Sr.,  to  Gopeland,  MacMurdo,  and  Bur- 
ton,  trustees,    as   lots   in   Dnval's   addition, 
numbered  151,  152,  153,  154,  155,  156,  157, 
158,   159,   160,  163,  164,  etc.,  released  from 
the  obligation  of  said  tmst    They  (the  plain- 
tiffs) say  that  the  said  Brown,  who  was  a 
man  of  large  property,  subsequently,  to  wit, 
on  the  6th  of  August,  1825,  executed  another 
trust  deed  to  Charles  Copeland,  Robert  Bur- 
ton, and  Samuel  Taylor,  tmstees,  as  addi- 
tional security  to  James  Scott,  executor  of 
John   Leslie,    deceased;   that  In   this  latter 
deed  two  classes  of  property  are  conveyed ; 
that  the  first  class  comprises  unincumbered 
property,  which  is  conveyed  with  particular 
description;   that  in  the  second  class  are  con- 
tained several  parcels  of  incumbered  land, 
which  are  described   in   the  most  general 
terms;  and  they  insist  that  the  26  acres  now 
In  dispute  were  conveyed  in  this  last-men- 
tioned deed  of  trust  by  the  words:     "All  the 
Interest  of  every  description  that  may  result 
to  the  said  James  Brown    •    •    •    In  a  cer- 
tain  parcel  of    land    near    Bacon    Quarter 
Branch,    •   •   •   aftw  the  execution  of  a  pri- 
or deed  thereon."   To  Hxe  bill  there  was  a 
demurrer  and  answer;   and,  upon  the  hear- 
ing, the  chancery  court  of  Richmond  dismiss- 
ed the  bill  of  the  plaintiffs.  Bates  and  others, 
whereupon  an  appeal  was  taken  to  this  court 
In  January,  1885  (see  Bates  v.  Brown,  80 
Va.   126),  this  court  rendered  its  decision, 
holding.  In  effect  that  when  a  bill  presente 
a  case  meet  for  equity,  and  exhibits  are  filed 
tending  to  support  such  a  case,  and  the  an- 
swer denies  the  identity    of  the  property 
claimed  by  the  plaintiff  with  the  property 
which  had  been  conveyed,.  It  Is  error  for  the 
court  to  determine  the  question  of  Identity 
on  the  pleadings  and  exhibits,  without  giv- 
ing the  parties  full  opportunity  to  take  all 
desired  testimony.    The  cause  was  remand- 
ed then,  for  the  purpose  pf  allowing  all  the 
evidence  to  be  adduced,  and  to  be  determined 
upon  the  merits. 

In  obedience  to  mandate  of  this  coturt,  the 
chancery  court  made  the  necessary  order  of 
reference  to  one  of  its  commissioners,  who 
reported  that  the  said  Samuel  Taylor,  the 
surviving  trustee  in  the  deed  of  August  6, 
1825,  sold  the  said  26  acres  on  Bacon  Quar- 
ter Branch.  To  this  report  the  defendants 
"xcepted,  but  the  chancery  court  overruled 
their,  exceptions,  ^nd  ordered  said  26  acres 
to  be  released  to  the  plaintiffs.     In  this,  we 


think,  the  conrt  below  manifestly  erred.  The 
claim  of  the  plaintiffs  is  that  in  May,  1844, 
the  surviving  trustee  in  the  deed  of  August 
6,  1S25,  offered  for  sale,  "by  virtue  of  a  deed 
of  trust  from  the  late  James  Brown  to  the 
undersigned,  •  •  •  a  certain  piece  or  par- 
cel of  land  near  Bacon  Quarter  Branch";  that 
this  property,  at  the  sale  which  ensued,  was 
bought  by  T.  F.  Crew  for  the  sum  of  $5.50, 
and  by  blm  sold  on  the  27th  of  February, 
1854,  for  the  consideration  of  $1,  to  Micajah 
Bates,  the  ancestor  of  the  plaintiffs;  and 
that  this  piece  or  parcel  of  land,  thus  ac- 
quired, contains  26  acres,  and  is  the  identical 
property  conveyed  by  the  trust  deed  of  1824 
as  lots  in  Duval's  addition,  numbered  as  161, 
152,  etc. 

Now,  It  may  well  be  questioned,  as  has 
been  done  by  the  learned  counsel  for  the 
defendants,  whether  a  description  which  con- 
sists only  of  the  words  "a  piece  or  parcel 
of  land  near  Bacon  Quarter  Branch"  is  not 
too  vague  and  indefinite  to  create  a  right  of 
private  property  in  any  particular  parcel  of 
land  which  could  be  maintained  in  a  court 
of  Justice.  U.  S.  V.  King,  3  How.  787.  And 
this  was  manifestly  the  view  of  this  court 
when  it  sent  the  case  back  for  testimony  to 
be  taken,  for  It  had  then  all  the  advantages 
to  be  derived  from  the  deeds,  which  were 
before  It;  and,  if  the  lights  derived  from  the 
deeds  had  been  sufficient  to  identify  the  prop- 
erty, there  would  have  been  no  necessity  for 
sending  the  case  back.  "To  give  a  deed  any 
sensible  operation,  it  must  describe  the  sub- 
ject-matter of  the  conveyance,  so  as  to  de- 
note, upon  the  instrument  what  it  is  in  par- 
ticular, or  by  a  reference  to  something  else 
which  will  render  it  certain.  The  want  of 
such  a  description  or  reference  in  a  deed  is 
a  defect  which  renders  it  totally  Inopera- 
tlve."  Kea  t.  Robeson,  6  Ired.  Bq.  S73.  And 
In  the  case  of  Dickens  v.  Barnes,  79  N.  O. 
490,  the  court  says:  "A  deed  conveying 
land,  and  describing  It  as  'one  tract  of  land, 
lying  and  being  In  the  county  aforesaid,  ad- 
joining the  lands  of  A.  and  B.,  containing 
twenty  acres,  more  or  less,'  does  not  consti- 
tute color  of  title,  and  possession  under  It  Is 
not  adverse.  Such  description  is  insufficient 
and  cannot  be  aided  by  parol  proof."  See, 
also,  Capps  v.  Holt,  5  Jones,  Bq.  155;  West- 
fall  V.  Cottrills,  24  W.  Va.  763;  Clark  v. 
Chamberlain,  112  Mass.  10;  Lumbard  ▼.  Aid- 
rich,  8  N.  H.  81.  It  may,  then,  well  be 
doubted  whether  the  description  relied  on-  in 
the  present  case  passed  any  title  to-  Samuel 
Taylor,  and,  if  it  did  not  of  course  none 
could  be  transmitted  by  him. 

But  passing  from  this  point,  the  evidence. 
Instead  of  strengthening  the  plaintiff's  case, 
shows  that  Mr.  Taylor  himself  could  find  no 
such  land,  and  such  was  the  growing  uncer- 
tainty with  regard  to  this  claim,  that  al- 
though it  was  bought  in  1844  for  the  pitiful 
sum  of  $5.50,  it  sold  10  years  afterwards, 
notwithstanding  the  presumed  enhancement 
in  the  value  of  real  estate,  fbr  only  $1. 
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Without  going  more  Into  detail,  we  think 
tt  BufiQcIent  to  say  that  the  28  acres  claimed 
by  tile  plaintiffs  has  not  been  Identified  as 
the  property  conveyed  In  the  deed  of  1824, 
and  that  the  decree  of  the  chancery  court 
must  be  reversed,  and  the  plaintiffs'  bill  must 
be  dismissed. 

LACY  and  FAUNTLEBOY,  JJ..  absent 


(90  Va.  816) 

SMITH'S  BX'B  ▼.  HOUSEMAN  et  al.i 

(Sapreme  Court  of  Appeals  of  VlrgiiUa.     Dec. 

22,  1894.) 

MfUAj — ^WhaT  CoNBTITOTEB— RiTOCATlOH  —  CI.AI1C 

AOAIMST  ESTATI — ^Tbstihout  o»  Widow— 

Appbai.  bt  Adhinistratob. 

1.  S.  executed  the  following  paper:  "$1.- 
000.00.  This  article  is  to  certify  that.  If  E.  aur- 
TiTe  me,  I  bequeath  him  $1,000  of  my  property, 
free  from  any  lien  or  incumbrance," — and  aeeu- 
ed  and  dgned  it.  B.  was  an  orphan,  llTtng 
with  S.,  when  the  above  was  written,  but  snbse- 

Suently  left  Afterwards  S.  executed  a  will 
Isposfng  of  all  his  property,  but  made  no  men- 
tion of  Qxe  above  or  of  E.  HOd,  that  the  first 
writing  was  a  will,  and  was  revolted  by  the  sub- 
sequent will. 

2.  Where  a  paper  in  the  form  of  a  will  is 
attempted  to  be  established  as  a  contract,  the 
widow  of  the  one  who  executed  it  is  incompe- 
tent to  testify  as  to  the  value  of  the  services 
rendered  by  the  beneficiary. 

3.  A  contract  to  make  a  provision  tar  an- 
other by  will  must  be  established  by  clear  and 
convinang  evidence. 

4.  One  who  appeals  in  his  capacity  as  ad- 
ministrator cannot  nave  a  decree  against  him  as 
an  Individual  reviewed. 

5.  Personal  estate  is  the  natural  and  pri- 
mary fund  for  the  payment  of  debts,  and  must 
first  be  exhausted  before  tl:e  real  estate  can  be 
made  liable:  nor  will  it  be  exonerated  by  a 
charge  on  the  real  estate,  unless  there  be  ex- 
press words  or  a  plain  int^t  in  the  will  to  make 
such  exoneration. 

Appeal  from  circuit  court,  Botetourt  county. 

Bill  by  Smith's  executor  a^nst  one  House- 
man and  others  to  obtain  the  construction  of 
a  wlU.  From  the  decree  rendered  by  the  cir- 
cuit court,  complainant  appeals.    Modified. 

BenJ.  Haden,  for  appeUant  O.  M.  Lnns- 
txi,  for  app^eea. 

LEWIS,  P.  On  the  Ist  day  of  June,  1888, 
Heniy  E.  Smith  executed  the  following  pa- 
pw,  to  wit:  "$1,000.00.  This  atricle  Is  to 
certify  that,  If  Elliott  Smitb  survlye  me,  I 
bequeath  him  one  thousand  dollars  of  my 
propoty,  free  from  any  lien  or  incumbrance. 
To  the  above  bequest  I  hereunto  set  my  hand 
and  seal,  this  first  day  of  June.  1888.  [Sign- 
ed] Henry  B.  Smith.  [Seal]."  ElUott  Smith 
was  an  orphaa  boy,  between  seven  and  eight 
yean  of  age,  at  the  time  of  the  execution  of 
tills  paper,  and  a  member  of  Henry  E. 
Smith's  family.  On  the  2d  day  of  December, 
1889,  Henry  B.  Smith  execated  a  will,  where- 
by be  disposed  of  his  entire  estate,  real  and 
personal,  witboat  in  any  way  referring  either 
to  Elliott  Smith,  or  to  the  paper  Just  men- 
ttoned.    He  died  in  February,  1891,  soon 

1  Beported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
t^yncfabiirg  bar. 


after  which  his  will  was  duly  admitted  to 
probate.  The  bill  was  filed  by  the  executor 
for  a  construction  of  the  will  and  an  admin- 
istration of  the  estate;  and  the  first  ques- 
tion to  be  determined  is  as  to  the  nature  and 
effect  of  the  paper  writing  of  June  1,  1888. 

By  the  decree  complained  of,  the  circuit 
court  adjudged  It  to  be  a  valid  contract,  to 
be  treated  as  though  It  were  a  general  pe- 
cimUuy  legacy  In  the  testatw's  last  will  and 
testament  Upon  careful  consid»ation,  we 
are  unable  to  concur  in  this  view.  There  Is 
no  demoit  of  contract  about  It;  and  the  evi- 
dence returned  by  the  master  witb  his  report 
faUs  to  establish  a  contract  The  paper  was 
evidently  Intended  as  a  will,  which  was  re- 
voked by  the  subsequent  Incompatible  will, 
disposing  of  the  whole  estate.  The  only  evi- 
dence on  tbe  subject  of  the  alleged  contract 
Is  the  deposition  of  an  illiterate  woman,  who 
says  she  heard  the  testator  remark  to  his 
wife  that.  If  she  would  "fetch  the  child  back, 
be  would  will  him  a  thousand  dollars."  The 
child.  It  seems,  bad  been  taken  care  at  by  the 
testator  from  Its  infancy;  and  shortly  before 
the  Ist  of  June,  1888,  Mrs.  Smith  left  bis 
house,  and  took  the  child  with  her  to  an  ad- 
joining county.  It  was  to  induce  ber  to  re- 
turn it  that  bis  promise  to  leave  it  a  sum  of 
money  was  made.  But  it  is  not  shown  tiiat 
■be  was  authorieed  to  contract  for  the  diHd, 
or  that  she  had  any  legal  contnd  over  it  It 
•eems,  moreover,  that  the  testator,  after 
writing  the  paper,  put  it  in  a  Bible  in  the 
boose,  and  told  his  wtffe  to  take  care  of  It  till 
bis  death.  What  afterwards  became  of  the 
child  does  not  appear,  and  the  evidence  as  to 
the  value  of  its  sorloes  la  extremely  weak. 
It  Is  true  the  widow  was  examined  as  a  wit- 
neoB  In  support  of  the  theory  of  a  contract 
founded  on  valuable  consideration,  but  ber 
competency  as  a  witness  was  objected  to, 
and  the  objection  was  unqnestlonably  well 
founded,  although  the  coverture  was  ended. 
1  Oreenl.  Ev.  S  S8T;  William  &  Mary  College 
T.  Powell,  12  Orat  872;  Smith  v.  Bradford, 
76  Ya.  758.  That  a  person  may  make  a  valid 
contract  to  make  provision  for  another  by 
will  Is  not  disputed;  but  as  was  held  In  Bice 
V.  Hartman,  84  Ya.  256,  4  S.  B.  621,  the  evi- 
dence to  establish  such  a  contract  must  be 
clear  and  convincing. 

The  next  question  relates  to  tiie  Beale  debt 
This  debt  amounted  to  something  over  $1,000, 
and  was  evidenced  by  bond  payable  to  the 
testator.  About  one-half  of  this  debt  was 
assigned  by  the  testator  In  his  lifetime  to 
Swann,  and  for  the  residue,  which  Swann 
collected,  the  contention  is  that  Swann  agreed 
to  pay  the  testator  an  annuity  of  $168.13  dui^ 
ing  his  life.  The  circuit  court  however,  re- 
fused to  credit  Swann  with  the  residue  of  the 
debt  but  charged  him  with  it  as  executor  of 
Smith.  This  branch  of  the  decree  was  espe- 
cially assailed  in  the  argument  at  the  bar; 
but  as  the  appeal  from  the  decree  was  taken 
by  Swann  In  his  representative  capacity  (1.  e. 
8B  executor),  and  as  the  estate  ia  noe  ag- 
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grlered,  the  question  whether  he  ia  aggrieved 
In  hla  IndlTldnal  capacity  cannot  be  consid- 
ered. That  a  decree,  thongb  erroneooa,  'will 
not  be  dlatnrbed  at  the  instance  of  an  appel- 
lant not  prejudiced  thereby,  ia  a  proposition 
too  well  settled  in  thla  state  to  reQolre  Uie  ci- 
tation of  authority. 

The  next  and  last  qneatlon  dlscnssed  at  the 
bar  la  whether  the  real  estate  devised  by  the 
residuary  clause  of  the  will  should  be  sub- 
jected fbr  the  payment  of  debts  before  calling 
for  contribution  from  the  specific  legracies. 
The  well-settled  general  rule  is  that  tbe  per- 
sonal estate  Is  the  natural  and  primary  fond 
for  the  payment  of  debts,  and  must  first  be 
exhausted  before  tbe  real  estate  can  be  made 
liable;  nor  win  It  be  exonerated  by  a  charge 
on  the  real  estate,  unless  there  be  express 
words  or  a  plain  intent  in  the  will  to  make 
such  exoneration.  In  the  present  case  no 
such  intent  appears,  and  the  case  la  there- 
fore govwned  by  the  general  rule. 

Reversed  In  part,  and  affirmed  in  part 

HINTON  and  LAOT,  JJ.,  absent 


liBNNIO'S  E^RS  V.  WHITB.i 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

22,  1894.)  I 

ADVBBSB  POSSSSSIOIT— Tax  SALB— PBEBUMPTIOa 

OT  Vauditt. 

1.  In  1796  the  commonwealth  of  Virginia 
granted  by  patent  93,000  acres  of  land  to  B.. 
who  never  took  possession  of  the  same  or  paid 
any  taxes  thereon.  In  1806  the  United  States 
marshal  sold  and  deeded  the  tract  to  O.  at  a 
tax  sale,  for  direct  taxes  due  the  United  States, 
which  deed  was  duly  recorded.  B.  lived  for 
nine  years  after  tliis  sole,  bnt  never  qnestioned 
it.  The  tract  was  mostly  wild  mountain  land, 
and  after  said  sale,  in  1806,  parts  of  the  tract 
were  sold,  devised,  leased,  and  improved  In 
many  ways,  all  parties  tracing  their  rights  to 
the  tax  sale  above.  The  varions  owners  sub- 
sequent to  6.,  and  all  claiming  through  him, 
successfully  asserted  their  title  in  several  legal 
proceedings;  and  the  tract  was  known  through- 
out the  country  as  the  "Waterman  Tract,"  that 
being  the  name  of  the  last  owner  under  G.'s 
title.  B.'s  title  was  also  forfeited  for  nonpay- 
ment of  state  taxes.  Held,  in  a  snlt  by  heirs  of 
B.  against  those  claiming  under  G.  as  alrave, 
that  defendants  were  entitled  to  the  land  by  ad- 
verse possession. 

2.  A  description  by  metes  and  bounds  is  not 
necessary,  where  the  premises  are  well  known 
by  name. 

3.  An  adversary  possession  must  be  actual; 
that  is,  by  occupation,  use,  or  enjoyment,  or  oth- 
er notorious  and  habitual  acts  of  ownership. 
Cnltivation  and  improvement  are  not  the  only 
tests  of  adversary  possession.  Habitually  cot- 
ting  and  selling  wood  by  a  claimant  of  a  tract 
of  land  in  vicinity  of  a  city,  or,  in  case  of  an 
nninciosed  <dt7  lot,  where  the  owner  uses  it  as 
a  coal  or  lumber  yard,  quarry,  or  landing  place, 
are  all  instances  of  posaessirai  regarded  by  the 
law  as  sufficient  upon  wliich  to  base  title  by  pre- 
scriptive use. 

4.  Statutes  forfeiting  land  for  nonpayment 
of  taxes  are  oonstitntional,  and,  in  order  to  con- 
summate a  forfeiture  in  such  a  case,  no  judg- 
ment or  decree  or  other  matter  of  record  is  npc- 
essary;    the  statute  a  proprio  vigore  effectually 

lAffirmed  on  rehearing.    See  21  S.  E.  473. 
1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Liynchburg  bar. 


divests  title  out  of  the  defaulting  owner,  and 
perfectlyvests  it  In  the  commonwealtli. 

5.  Wherever  inquiry  is  a  duty  to  one  pur- 
cfaasina  property,  the  pwty  bound  to  make  ft  is 
affected  with  linowleage  of  all  that  he  would 
have  discovered  had  ne  performed  his  duty. 
Means  of  knowledge,  with  the  duty  of  using 
them,  are  in  equity  equivalent  to  knowledge  it- 
self. 

6.  Where  property  was  sold  for  tsxes  80 
years  ago,  durmg  wluch  time  the  former  own- 
ers have  acquiesced  in  the  sale,  and  in  the  pos- 
session of  the  purchaser  and  his  grantees,  and 
where  the  records  of  the  court  in  which  the  pro- 
ceedings were  had  have  been  largely  destroyed 
by  fire  and  war,  the  sale  will  tie  presumed  to  be 
valid. 

7.  A  tax  deed  valid  on  its  face  will  give  col- 
or of  title,  though  it  may  be  defective  In  form 
or  substance,  or  be  founded  on  irregular  pro- 
ceedings. 

Appeal  from  drcolt  coort  BocMngham 
county. 

Bill  by  John  K.  White  against  Olement  B. 
Barclay,  Charles  Lennig,  and  others  for  parti- 
tion and  other  relief.  Said  Lennig  having 
died,  the  cause  was  revived  against  Nicholas 
Lennig  and  John  B.  Lennig,  his  executors. 
From  a  decree  for  complainant,  said  execu- 
tors appeal.     Reversed. 

Conrad  &  Conrad,  O.  Eastbam,  and  Holmes 
Conrad,  for  appellants.  John  B.  Roller,  tor 
api)elle& 

RICHARDSON,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Rockingham 
county  rendered  on  the  Slst  of  October,  1892, 
in  the  suit  in  equity  therein  then  pending 
wberein  John  K.  White  was  plalutiff  and 
Clement  B.  Barclay  and  others  were  defend- 
ants. The  object  of  the  suit  was  to  have 
partition,  under  the  provisions  of  section  2562 
of  the  Virginia  Code  of  1887,  of  a  tract  of  83,- 
000  acres  of  land  lying  In  tbe  counties  of 
Rockingham  and  Pendleton,  tbe  latter  county 
now  t>eing  in  the  state  of  West  Virginia,  but 
formerly  in  Virginia,  which  tract  of  land  waa 
granted  by  the  commonwealth  of  Virginia, 
in  tbe  year  1796,  to  Jotin  Barclay,  a  citizen 
of  tbe  city  of  Philadelphia  and  state  of  Penn- 
sylvania. Tbe  substantial  facts  appearing 
by  the  record  are  these:  On  the  5th  day  of 
March,  1796,  there  was  granted  by  tbe  com- 
monwealth of  Virginia  to  Jolm  Barclay,  In 
bis  own  right  for  one  moiety,  and  as  assignee 
of  Matthew  Gamblil  for  the  other  moiety,  a 
tract  of  93,000  acres  of  land,  lying  partly  In 
the  county  of  Rockingham,  in  the  state  of 
Virginia,  and  partly  In  tbe  county  of  Pendle- 
ton, now  in  the  state  of  West  Virginia,  but 
formerly  also  in  the  state  of  Virginia.  The 
tract  of  land  thus  granted  to  John  Barclay 
in  1796  was  in  the  year  1806  sold  by  Joseph 
Scott,  marshal  for  the  district  of  Virginia,  in 
the  name  and  as  the  property  of  John  Berke- 
ley, as  delinquent  for  tbe  nonpayment  of  tbe 
United  States  direct  land  tax  due  thereon; 
and  at  said  sale  H.  J.  GamblU  became  the 
purchaser  of  said  tract  of  land;  and  by  deed 
dated  tbe  Ist  day  of  June,  1806,  said  mar- 
shal conveyed  the  said  tract  of  land  to  said 
GamblU,  the  deed  reciting  the  authority  un- 
der  which   said  sale  and   conveyance   was 
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made;  and  said  deed  was  recorded  in  De- 
cember, 1806.  Thereafter  the  said  tract  of 
land  was  conreyed  by  the  snccessiTe  deeds 
DOW  to  be  referred  to:  By  deed  from  H.  J. 
Qambill  and  wife  to  Asher  Waterman,  dated 
December  16,  1806,  and  recorded  December 
16,  1806;  by  deed  from  Asher  Waterman's 
heira  to  Augustus  Waterman,  dated  June  8, 
1827,  and  recorded  June  8,  1827;  by  deed 
from  Augustus  Waterman's  devisees  to  the 
appellants'  testator,  Charles  Lennig,  dated 
July  9,  1859,  and  recorded  July  9,  1859.  All 
these  conveyances  are  set  forth  In  the  plain- 
tiff's bill,  with  the  simple  comment  that  all 
of  them  "are  deeds  of  special  warranty  only"; 
a  circumstance  of  no  significance  whatever 
touching  the  real  merits  of  this  controversy. 
The  bill  sets  out  at  great  length  the  genealog- 
ical history  of  the  Barclay  family,  and  al- 
leges that  by  deed  bearing  date  the  8th  day 
of  May,  1890,  I^m  De  Grasse  Fox  and  Hai^ 
rlet  Blddle,  his  wife,  who  is  a  remote  de- 
scendant of  said  grantee,  John  Barclay,  which 
deed  has  been  duly  recorded  in  the  clerk's 
oflSce  of  the  county  court  of  Rockingham 
county,  the  complainant  is  the  owner  of  an 
undivided  one-ninth  interest  in  said  tract  of 
land,  and  is  desirous  of  having  a  partition  of 
same  in  kind,  if  such  partition  can  be  had 
with  due  regard  to  the  interest  of  all  con- 
cerned, and,  if  this  be  not  practicable,  of  hav- 
ing a  sale  of  said  land,  or  at  least  that  i)or- 
tion  of  the  same  that  lies  in  the  state  of 
Virginia,  and  a  distribution  of  the  proceeda 
And  the  bill  furthv  alleges  "that  your  com- 
plainant finds,  however,  that  by  an  agree- 
ment dated  the  6th  day  of  March,  1S90,  one 
Charles  Lennig  [the  appellants'  testator]  has 
undertaken  to  sell  and  convey  to  the  J.  P. 
Houck  Tanning  Company,  a  corporation  un- 
iet  the  laws  of  the  state  of  Virginia,  upon 
certain  terms  and  conditions,  all  the  tan  bark 
to  be  found  In  and  upon  said  tract  of  land; 
and  the  said  company  has,  through  its  agents 
and  employes,  entered  upon  the  same,  and 
Is  now  actively  engaged  in  cutting  down  the 
chestnut  trees  and  other  growing  timber  up- 
on the  said  tract  of  land  from  which  said 
tan  bark  can  be  procured,  and,  unless  re- 
strained by  the  court,  will  utterly  destroy 
said  timber,  to  the  Irreparable  damage  of  the 
freehold."  And  a  copy  of  said  paper  is  filed, 
marked  "B,"  as  an  exhibit  with  the  bill. 
The  bill  further  sets  forth  that  from  said 
agreement  it  appears  that  the  contract  In  re- 
tpect  to  the  sale  of  the  right  to  cut  and  carry 
away  said  tan  bark  was  originally  with  J.  P. 
Houck  and  J.  0.  Stelgle,  who  assigned  their 
Interest  In  the  same  to  England  &  Bryan, 
who  in  turn  assigned  the  same  to  the  said  J. 
P.  Houck  Tanning  Company.  And  the  bill 
farther  sets  forth  that  the  said  Lennig,  in 
said  agreement,  professes  to  hare  acquired 
said  tract  of  land  from  the  heirs  of  Augustus 
Waterman,  deceased,  and,  tracing  this  claim 
of  title,  your  complainant  finds  it  is  derived 
through  Augustus  Waterman  and  the  heirs 
«f  Asher  Waterman,  deceased,  by  deeds,  with 


covoiants  of  special  warranty  only,  ttmn 
Heniy  J.  Oambill,  who  bought  the  whole  of 
said  tract  of  land,  for  the  sum  of  18.09,  from 
Joseph  Scott,  marshal,  as  aforesaid,  under  a 
sale  made  of  the  same  as  the  property  of 
John  Berkeley  <not  Barclay),  as  delinquent, 
for  the  nonpayment  of  the  United  States  di- 
rect land  tax,  and  received  a  deed  therefor; 
and  thus  practically  admitting  a  good  title 
in  Gamblll  and  those  claiming  under  him. 
But  the  plaintiff,  in  bis  bill,  proceeds  to  neg- 
ative this  seeming  admlBsiim,  as  follows: 
"That,  as  your  complainant  is  informed  and 
believes,  these  tax  sales  and  deeds  have  been 
held  to  be  Illegal  and  Invalid  so  often  and 
so  uniformly  by  the  court  as  scarcely  to  con- 
stitute them  sufficiently  strong  to  make  even 
a  colw  of  title  to  any  lands  referred  to  in 
them.  That,  as  he  avers  in  this  case,  the 
sale  and  deed  aforesaid  were  had  and  made, 
without  the  formalities  required  by  law,  as 
the  property  of  John  Berkeley  (not  Barclay), 
under  a  law  itself  unconstitutional  and  void, 
the  same,  and  all  deeds  made  in  pursuance 
of  and  under  said  sale  and  deed,  must  be  set 
aside,  canceled,  and  annulled."  In  this  way, 
and  only  In  this  way,  does  the  plaintiff  in 
bis  bill  attempt  to  assail  the  title  of  the  ap- 
pellants' testator.  Then,  after  reciting  the 
several  deeds  of  conveyance  hereinbefore  re- 
f^red  to,  the  bill  proceeds:  "That  In  addi- 
tion to  the  claims  asserted  to  aald  tract  of 
land  under  said  deeds,  and  under  the  agree- 
ment aforesaid  with  the  'J.  P.  Houck  Tan- 
ning Company,*  your  complainant  finds  that 
the  corporation  known  as  the  'Royal  Land 
Company  of  Virginia'  has  placed  upon  record 
a  deed  of  trust  or  mortgage,  bearing  date  the 
2d  day  of  October,  1876,  and  recorded  on  the 
20th  of  January,  1877,  under  which  It  pro- 
fesses to  convey  said  tract  of  land,  as  the 
owner  thereof,  to  the  Fidelity  Trust,  Insur- 
ance and  Safe-Deposit  Company  of  Philadel- 
phia, also  a  corporation,  in  trust  to  secure 
certain  Ixxided  debts  of  said  Royal  Land 
Ca  He  also  finds  an  agreement  of  record 
between  Charles  Lennig  and  the  Potomac 
and  Ohio  Railroad  Company,  a  corporation, 
dated  April  20,  1881,  and  recorded  on  the  1st 
day  of  September,  1882;  also  an  agreement 
between  Charles  Lennig  and  R.  N.  Pool,  dat- 
ed June  27,  1883,  and  recorded  on  the  3d  day 
of  March,  1885,  under  which  certain  inter- 
ests in  the  title  of  said  Lennig  are  conveyed 
to  said  Pool;  also  a  contract  between  R.  N. 
Pool  and  James  Boyce,  dated  February  27, 
1886,  and  recorded  on  the  SOth  of  March, 
1885,  under  which  the  said  R.  N.  Pool  con- 
veyed to  the  said  James  Boyce  the  undivided 
moiety  of  his  rights  und«  his  contract  with 
the  said  Charles  Lennig;  and  also  a  further 
contract  between  the  said  R.  N.  Pool  and 
Samuel  E.  Oriscom,  dated  the  Ist  day  of  Sep- 
tember, 1888,  and  recorded  on  the  6th  day  of 
January,  1890,  under  which  the  said  Pool 
conveyed  to  said  Grlscom  all  interest  then 
owned  by  him  in  the  Lennig  tract,  among 
others.     That  your  complainant  also  finds 
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at  Ash«r  Waterman  and  Augustus  WateP- 
an,  while  they  wurc  alive,  made  some  quit- 
Edm  deeds  to  small  portions  of  said  tract; 
it  by  whom  these  are  now  owned  your  com- 
alnant  Is  unable  to  state,  and  be  proposes 
'  bring  these  claimants  before  the  court  by 
nendecl  bill,  if  the  same  be  deemed  neces- 
iry  or  advlaable.  Wherefore,  being  remedi- 
es save  in  equity,  where  matters  of  this 
>rt  are  alpne  and  properly  cognizable,  your 
implainant  prays  that  Clement  B.  Barclay, 
ames  Barclay,  G.  Francis  Barclay,  Morti- 
ler  Barclay,  Christian  Wallace,  Edward 
rencbard,  Dudley  Digg  (Smith),  and  Mary, 
Is  wife,  formerly  Mary  Barclay,  Clement 
'blUps,  and  Ann  C,  bis  wife,  formerly  Ann 
'lifCord  BIddle,  De  Grasse  Fox,  and  Harriet 
I.,  bis  wife,  formerly  Harriet  BIddle,  Dr. 
>amuel  Miller,  and  Blizabetb,  his  wife,  for- 
nerly  EUlzabetb  Rebecca  BIddle,  William  O. 
Jlddle  and  Dr.  Clement  BIddle,  Geo.  W.  Bld- 
Ue,  Mary  L.  C.  BIddle,  widow  of  Chapman 
iiddle,  dec'd,  Charles  Lcnnig,  J.  P.  Houck, 
Ino.  C.  Steigle,  Thos.  Y.  England,  Edward  A. 
Bryan,  and  Charles  S.  Walton,  partners  in 
trade  under  the  firm  name  and  style  of  Eng- 
land &  Bryan,  the  J.  P.  Houck  Tanning  Co., 
A  corporation,  the  Royal  Land  Co.  of  Vir- 
ginia, a  corporation,  the  Fidelity  Trust,  In- 
surance and  Safe-Deposit  Co.,  a  corporation, 
the  Potomac  &  Ohio  Railroad  Co.,  a  corpora- 
tion, R.  N.  Pool,  James  Boyce,  and  Samuel 
E.  Griscom  may  be  made  parties  defendant, 
and  be  required  to  answer,  answer  under 
oath  being  expressly  waived;  that  the  J.  P. 
Houck  Tanning  Co.,  its  agents  and  employes, 
and  all  other  persons,  may  be  enjoined  and 
restrained  from  cutting  any  trees  of  any  sort 
growing  in  and  upon  said  tract  of  land  for 
the  purpose  of  peeling  the  bark  therefrom,  or 
for  any  other  purpose,  and  from  removing 
any  timber  of  any  sort  already  cut,  or  any 
bark  already  peeled,  until  further  order  of 
the  court;  that  the  court  may  take  cogni- 
zance of  the  various  questions  presented  In 
this  bill  affecting  the  legal  title  to  said  tract 
of  land,  and  that  after  these  are  determined 
there  may  be  a  partition  of  the  same,  if  prac- 
ticable, and,  if  not  practicable,  that  there 
may  be  a  sale  of  same  and  a  distribution  of 
the  proceeds  of  sale,  for  general  relief,"  eta 

The  injunction  was  granted  according  to 
the  prayer  of  the  bill.  The  J.  P.  Houck  Tan- 
ning Company  demurred  to  and  answered  the 
bill.  In  Its  answer,  to  which  only  a  very 
brief  reference  is  necessary,  this  respondent 
says  that  it  contracted  with  Charles  Lennlg 
as  set  forth  in  the  copy  of  the  agreement 
filed  with  complainant's  bill,  and  with  the 
full  belief  that  the  said  Lennlg  was  the  le- 
gal and  rightful  owner  of  the  said  land,  and 
bad  the  right  to  contract  with  respondent  as 
he  did;  that  respondent  company  was  con- 
ducting an  extensive  tanning  business  at 
Harrisonburg,  and  had  recently  arranged,  at 
very  heavy  cost,  to  greatly  extend  and  en- 
large Ita  said  business;  that  to  effect  this  ob- 
ject It  bad  entered  Into  said  contract  with 
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said  Lennlg  as  the  surest  means  of  con- 
veniently procuring  a  sufSclent  supply  of  tan 
bark,  and  had  contracted  to  pay  a  more  liber- 
al price  than  be  would  have  been  willing  to 
give  for  bark  in  smaller  quantities;  that  It 
had  expended  a  very  large  sum  of  money  in 
enlarging  its  tannery,  and  in  securing  the 
bark  on  this  land,  and  that  it  could  not  ob- 
tain the  necessary  supply  of  bark  elsewhere, 
as  the  season  was  too  far  advanced  for  peel- 
ing bark  in  sufficient  quantities.  And  this 
respondent  avers  that  the  said  Charles  Len- 
nlg has  been  in  the  actual  possession  of  this 
land,  under  at  least  color  of  title,  and,  as  it  Is 
Informed  and  believes,  under  a  good  title,  for 
many  years,  certainly  for  as  much  as  30  years; 
that  during  all  of  this  time  the  said  Lennig 
has  in  every  way  exercised  ownership  and 
control  over  the  land,  and  has  had  continu- 
ous, unbroken,  open,  and  notorious  possession 
of  the  land,  and  adversary  possession  as  to 
all  claimants  whomsoever,  and  the  world  at 
large.  "Your  respondent  further  says  that, 
believing  that  the  said  Charles  Lennig  has 
a  complete  and  perfect  title  to  the  said  land, 
and  that  he  was  fully  authorized  to  treat  and 
deal  with  respondent,  it  entered  Into  the  con- 
tract above  referred  to,  and  proceeded  to  cut 
and  peel  bark,  according  to  the  terms  and 
provisions  of  said  contract;  that  it  has  al- 
ready expended  a  large  amount  in  cutting, 
peeling,  and  curing  this  bark,  and  has  made 
contracts  for  the  delivery  of  the  same  at  its 
tannery  at  Harrisonburg,  Va.;  that  It  has  al- 
ready expended  as  much  as  $6,000.  And  re- 
spondent says  that  It  does  a  very  large  busi- 
ness at  Harrisonburg,  Va.,  In  tanning  six 
hundred  hides  per  week,  and  has  made  ar- 
rangements so  that  the  output  of  Us  tannery 
will  be  1,200  hides  per  week.  And  respond- 
ent further  says  that  it  relied  upon  said  con- 
tract, as  being  made  between  parties  com- 
petent to  contract,  and  relied  upon  the  bark 
which  had  been  cut  from  this  large  tract  of 
land  to  supply  its  tannery,  and  its  operations 
are  dependent  upon  it.  And  respondent 
therefore  prays  for  a  dissolution  of  the  injunc- 
tion, so  far  as  It  la  concerned,  or.  If  the  court 
will  not  dissolve  the  Injunction,  then  that  a 
bond  be  required  of  sufficient  penalty  to  In- 
demnify and  save  respondent  harmless  from 
loss  resulting  from  said  injunction"  etc  Lat- 
er, in  vacation,  tbe  said  J.  P.  Houck  Tanning 
Company  moved  to  dissolve  the  injunction, 
which  motion  was  overruled;  but  the  re- 
straining order  was  so  far  modified  as  tr« 
permit,  under  certain  specified  conditions,  the 
sold  company  to  remove  from  said  land  tho 
bark  already  cut  and  peeled.  The  defend- 
ants J.  P.  Houck  and  J.  C.  Steigle  and 
Thomas  Y.  England  and  Edward  A.  Bryai< 
and  Charles  S.  Walton,  partners  doing  busi- 
ness under  tbe  firm  name  and  style  of  Eng- 
land &  Bryan,  Jointly  demurred  to  and  an- 
swered the  bill;  but  the  matter  contained  in 
their  answer  need  not  be  further  referred  to, 
as  the  same  is  not  necessary  to  a  proper,  de- 
cision of  this  cassu 
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At  the  April  term,  1891,  the  death  of  the 
defendant  Charles  Lennlg  was  suggested,  and 
the  cause  was  revived  against  hla  executors, 
the  appellants  Nicholas  Lennlg  and  John  B. 
Lennlg.  And  at  the  October  term,  1891,  by 
leave  of  court,  the  executors  filed  their  de- 
mnrrer  to  the  plaintiffs  bill,  and  assigning 
several  speciflc  grounds  of  demurrer,  to 
which  the  plaintiff  replied  generally,  and  the 
same  was  argued  by  counsel;  upon  considera- 
tion whereof  the  court  overruled  the  demur- 
rer. And  thereupon,  on  the  motion  of  said 
executors,  leave  was  given  them  to  file  their 
answer,  and  the  same  was  then  filed,  with 
general  replication  thereto.  In  their  answer 
they  admit  that  on  the  5th  day  of  March, 
1796,  there  was  granted  by  the  common- 
wealth of  Virginia  to  John  Barclay,  of  the 
city  of  Philadelphia,  a  tract  of  93,000  acres 
of  land,  situated  as  set  forth  in  the  complain- 
ant's bill;  they  suppose  it  is  true  that  said 
Barclay  died  many  years  ago,  but  they  say 
they  are  not  informed  whether  the  persons 
named  in  the  bill  are  the  heirs  of  John  Bar- 
day,  and  in  this  respect  they  neither  admit 
nor  deny.  But  they  do  deny  that  either  the 
mid  John  Barclay  or  any  of  his  heirs  are  en- 
titled to  any  right,  title,  or  interest  In  the 
bill  mentioned;  but,  on  the  contrary,  they 
say  that  they  are  the  owners  of  a  large 
portion  of  the  said  tract  That  It  to  true  that 
Charles  Lennlg,  respondents'  testator,  did 
make  the  contract  with  Houck  and  Steigle 
by  which  he  sold  to  them  the  right  to  cut 
and  remove  bark,  etc.,  and  they  believe  com- 
plainant's Exhibit  B  to  a  correct  copy  of  that 
agreement  That  they  further  say  that  their 
testator  had  a  perfect  right  and  full  power 
to  make  said  contract  and  agreement;  that 
he  bought  said  land  from  W.  H.  Ruffner  and 
others,  devisees  of  Augustus  Waterman,  in 
1859,  and  on  the  third  day  of  July  of  the 
same  year  received  a  deed  therefor,  which 
on  that  day  was  duly  recorded  in  the  ofilce 
of  the  derk  of  the  county  court  of  Rocking- 
bam  county;  and  they  file  a  copy  of  the  said 
deed  with  and  as  a  part  of  their  said  answer, 
and  also  a  copy  of  the  will  of  Augusttis  Wa- 
terman they  likewise  file.  That  the  said  Au- 
gustus Waterman  derived  title  to  said  land 
through  the  will  of  Asher  Waterman,  his 
father,  and  a  deed  from  the  heirs  of  Asher 
Waterman;  they  file  with  and  as  a  part  of 
their  answer  copies  of  said  will  and  deed. 
That  the  said  Asher  Waterman  derived  his 
title  thereunto  through  H.  J.  Gambill,  by 
deed  of  date  December  16,  1806,  which  they 
also  exhibit  with  and  as  a  part  of  their  an- 
swer. And  that  said  Gambill,  by  deed  from 
J.  Scott,  marshal  of  the  district  of  Virginia, 
of  date  June  6,  1806,  a  copy  of  which  deed 
Is  also  exhibited  by  them,  said  land  being 
■old  in  pursuance  of  law  by  said  marshal  as 
dellnqnent  for  the  nonpayment  of  the  United 
States  direct  tax  assessed  thereon  by  the 
United  States  government  And  these  re- 
spondents aay  tbat  all  of  the  provisions  and 
iieavlKmenti  of  the  act  of  congress  of  the 


United  States  under  which  the  land  was  sold 
were  fully  compiled  with.  And,  further  an- 
swering, ttaey  say  that  their  testator  and 
those  through  whom  he  claimed  have  been  la 
undisputed  actual  possession  and  ownership 
of  said  land  for  nearly  a  century  under  and 
by  virtue  of  said  conveyances,  etc;  that  no 
one  has  ever  questioned  the  validity  of  their 
title  until  this  suit  was  brought,  aikd  there  is 
no  just  ground  for  it  now;  tbat  for  nearly  a 
century  they  have  had  open,  notorious  pos- 
session, adverse  to  the  complainant  and  the 
rest  of  the  world;  that  they  have  paid  all  the 
taxes  assessed  against  the  land  since  1806, 
have  sold  many  smaller  tracts  from  the  orig- 
inal tract  and  put  the  purchasers  In  posses- 
sion; that  deeds  of  conveyance  were  duly 
executed  and  recorded,  and  that  the  purchas- 
ers have  since  their  purchases  been  in  undis- 
puted, open,  and  notorious  and  contlnnous 
adversary  possession,  under  and  by  virtue  of 
said  conveyances,  for  a  great  many  years, 
for  more  than  the  statutory  period;  that  they 
have  from  time  to  time  had  tenants  on  the 
land  to  watch  over  it  care  for  it  and  prevent 
depredations,  have  leased  portions  of  the  land, 
and  received  rents  therefor,  and.  In  fact,  in 
every  way  exercised  such  open,  notorious 
acts  of  ownership  and  continued  adversary 
possession  as  the  land,  from  its  character  and 
quality,  was  susceptible  of.  Respondents 
deny  that  John  Barclay  or  those  claiming  un- 
der him  have  ever  had  actual  i>ossesslon  of 
any  part  of  this  land  now  sought  to  be  taken 
from  the  estate  of  their  testator.  And  the 
respondents  further  say  that  in  addition  to 
the  delinquency  and  nonpayment  of  the  Unit- 
ed States  direct  tax,  for  which  the  land  was 
sold  by  sold  Scott,  marshal  of  the  district  of 
Virginia,  the  said  John  Barclay  also  forfeited 
his  title  thereto  by  his  failure  to  pay  the  tax- 
es assessed  thereon  and  due  to  the  common- 
wealth of  Virginia,  as  they  will  show  from 
the  auditor's'  books  of  this  state,  and  that 
the  said  Barclay,  nor  any  one  for  him,  has 
ever  redeemed  the  said  land  after  it  was  so 
forfeited,  so  that  the  chain  of  title  nnder 
which  the  plaintiff  claims  from  the  common- 
wealth to  broken  and  forfeited,  and  he  has 
no  title  whatever.  And  respondents  further 
say  that  the  land  has  not  been  assessed  to 
the  said  John  Barclay  or  his  heirs  on  the  as- 
sessor's books  of  Rockingham  county  since 
the  year  1806;  that  the  complainant  and 
those  under  whom  he  claims  have  not  at  any 
time  had  the  land  placed  upon  the  land  booksi 
of  either  Rockingham  or  Pendleton  counties, 
and  assessed  for  taxes,  and  paid  the  taxes 
thereon,  as  required  by  law  to  be  done  by 
persons  dalming  to  own  land  which  has 
been  dropped  from  the  land  books,  etc.  The 
cause  came  on  to  be  heard  at  the  October 
term,  1892,  when  a  decree  was  pronounced 
declaring  that  the  complainant  and  others 
claiming  under  the  original  patent  to  John 
Barclay,  and  tinder  the  titie  which  has  de- 
scended to  some  of  them  aa  his  heirs  at  law, 
and  under  the  devises  and  conveyances  made 
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to  otbers  from  some  others  of  said  heln  at 
law,  are  the  rightful  owners  of  the  tract  of 
93,000  acres  of  land  In  the  bill  and  proceed- 
ings mentioned  and  described.    That  they  be 
quieted  In  their  possession  and  ownership  of 
the  same.    That  the  deeds  and  contracts  set 
forth  and  referred  to  in  said  bill  of  com- 
plaint, to  wit,  the  deed  from  Joseph  Scott, 
marshal,  to  Henry  J.  Gambtll,  dated  the  1st 
day  of  June,  1806,  and  recorded  December 
— .   1806,  the  deed  from  H.  J.  Gambill  and 
wife  to  Ashcr  Waterman,  dated  December 
16,  1806,  and  recorded  on  the  same  day;  the 
deed  from  Asber  Waterman's  heirs  to  Au- 
gustus Waterman,  dated  28th  of  June,  1827, 
and  recorded  on  the  same  day;  the  deed  from 
Augustus   Waterman's    devisees  to   Charles 
Lennig,  dated  the  9th  day  of  July,  1859,  and 
recorded  on  the  same  day;    the-  agreement 
between   Charles  Lwinlg,  the  J.  P.  Houck 
Tanning   Company,  Houck   &   Stelgle,   and 
England  &  Bryan,  dated    the    6th    day  of 
March,  1890,  and  recorded  on  the  .22d  day  of 
March,  1890;  the  agreement  between  Charles 
Lennlg  and  Richard  N.  Fool,  dated  27th  day  of 
June,  1883,  and  recorded  on  the  3d  day  of 
March,  1885;   the  deed  of  trust  or  mortgage 
from  the  Koyal  Land  Company  of  Virginia 
to  the  Fidelity  Trust,  Insurance  &  Safe-De- 
posit Company  of  Philadelphia,  dated  the  2d 
day  of  October,  1876,  and  recorded  on  the  2d 
day  of  January,   1877;    and  the  agreement 
between  Charles  Lennlg  and  the  Potomac 
&  Olilo  Railroad  Company,  dated  the  20th 
day  of  April,  1881,  and  recorded  on  the  Ist 
day  of  September,  1882;  the  agreement  be- 
tween  Richard  N.  Pool  and  James  Boyce, 
dated  the  27th  day  of  February,  1885,  and  re- 
corded on  the  3d  day  of  March,  1886;  and  the 
agreement    between    Richard    N.   Pool    and 
Samuel  C.  Griscom,  dated  1st  day  of  Sep- 
tember, 1888,  and  recorded  on  the  6tb  day 
of  January,  1890,— be  canceled,  vacated,  and 
annulled  In  so  far  as  they  relate  to,  or  have 
any  connection  whatever  with,  the  title  to 
said  tract  of  93,000  acres  of  land.  And  declar- 
ing and  decreeing  certain  other  things  not 
necessary  to  be  here  mwe  particularly  re- 
ferred to.    From  that  decree  the  case  is  here 
on  appeal. 

Instead  of  passing  seriatim  upon  the  ques- 
tion directly  and  Incidentally  presented  by 
the  record,  we  will  present  our  view  of  the 
whole  case,  in  order  that  the  correctness  of 
the  conclusion  arrived  at  may  be  more  readily 
apprehended.  The  93,000  acres  of  laud  in 
controversy  was  granted  by  the  common- 
wealth of  Virginia  to  John  Barclay  by  patent 
dated  the  6th  day  of  March,  1796,  and  the 
same  was  regularly  entered  on  the  land  books 
of  the  state,  and  the  taxes  assessed  thereon 
Ui  his  name  from  the  year  1797  to  the  year 
1806,  inclusive;  not  one  cent  of  which  has 
ever  been  paid  by  said  Barclay  or  his  heirs, 
or  by  any  otb.es  person  for  him  or  them. 
Mot  only  was  this  land  so  delinquent  and  for- 
feited to  the  state  of  Virginia,  but  it  was  also 
delinqaaiU  for  the  nonpayment  of  the  United 


States  direct  tax  charged  thereon  In  pansuance 
of  certain  acts  of  congress  which  need  not  be 
here  enumerated.  It  being  admitted  in  the 
plaintiCF's  bill  that  the  land  was  so  delinquent 
and  was  in  1806  sold  by  Jos  Scott,  United 
States  marshal  for  the  district  of  Virginia, 
for  the  nonpayment  of  such  taxes,  and  that 
the  same  was  at  such  sale  purchased  by  H. 
J.  Gambill,  who  received  from  said  marshal 
a  deed  therefor,  dated  and  recorded  aa  above 
stated.  John  Barclay,  the  original  grantee,  a 
citizen  of  the  city  of  Philadelphia,  died  in  the 
year  1815,  intestate,  leaving  numerous  de- 
scendants, as  Is  shown  by  the  history  of  the 
family  set  out  in  the  plaintiff's  bill;  and,  al- 
though he  lived  for  nine  years  after  the  sale 
of  this  land  by  the  United  States  marshal,  it 
is  not  pretended  that  he  ever  in  any  way 
evinced  the  least  disposition  to  question  the 
validity  of  either  the  sale  or  conveyance  made 
by  that  officer  of  the  law.  Nor  did  he  during 
his  life,  or  his  heirs  since  his  death,  ever  take 
any  steps  either  to  challenge  the  validity  of 
the  sale  and  conveyance  by  said  marshal,  or 
to  redeem  the  land  from  the  forfeiture  to  the 
state.  By  virtue  of  the  tax  sale  made  by  the 
United  States  marshal  in  1806  to  H.  J.  GamblU 
of  the  tract  of  land  In  controversy,  his  con- 
veyance thereof  to  said  purchaser,  the  suc- 
cessive conveyances  thereof  down  to  that  to 
the  testator  of  the  appellants,  and  the  open, 
notorious,  and  habitual  acts  of  ownerslilp  by 
the  said  successive  alienees,  under,  to  say  the 
least,  colorable  title,  for  nearly  a  century,  and 
the  palpable  acquiescence  therein  by  Jolm 
Barclay  during  his  life,  and  by  his  heirs  since 
his  deatli,  has  ripened  the  title  so  acquired 
and  transmitted  Into  a  perfect  title,  that  can- 
not in  any  way  be  affected  by  the  claim  as- 
serted by  the  appellee,  or  by  those  under 
whom  he  claims.  The  title  thus  acquired 
has  passed  unscathed  through  three  genera^ 
tions  of  people,  and  Its  validity  has  never 
been  questioned,  except  on  three  occasions 
now  to  be  referred  to.  Nearly  70  years  prior 
to  the  institution  of  the  present  suit,  one 
Abraham  Joseph  asserted  a  claim  under  a 
Junior  grant  to  a  part  of  this  land.  Ashei 
Waterman,  the  then  occupant,  brought  bis 
action  of  ejectment  in  the  superior  couirt  of 
Rockingham  county  against  said  Josep)i,  and 
in  said  action  recovered  the  land  in  contro- 
versy. Later,  Asber  Waterman  brought  an 
action  of  trespass  against  the  same  Abraham 
Joseph  In  re^)ect  to  this  same  83,000  acres 
of  land,  and  In  that  action  Waterman  pre- 
vailed. Still  later,  and  during  the  ownership 
and  occupancy  of  this  tract  of  land  by 
Augustus  Waterman,  one  Blaine  asserted  claim 
to  part  thereof,  and  by  agreement  between 
Augustus  Waterman  and  said  Blaine,  the 
parties  to  said  controversy,  the  whole  matter 
was  submitted  to  the  arbitrament  and  award 
of  that  able  and  painstaking  lawyer.  Green 
B.  Samuels,  who  was  afterwards  an  honored 
and  honorable  member  of  this  court;  and  in 
the  year  1843  ha  rendered  hla  award  in  tavoi 
of  Waterman,  as  Hm  owner  at  tbm  land  by 
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ttOe  paramoimt  The  result  of  those  contro- 
vo^les,  wta!cb  arose  many  years  ago,  and 
when  the  drca  instances  attending  the  sale  of 
this  land  by  the  United  States  marshal  were 
doubtless  fresh  in  the  memory  of  many  living 
men,  powerfully  ylndtcate  the  validity  of  the 
tax  title  here  in  question,  and  under  which 
the  testator  of  the  appellants  and  those  under 
whom  he  claims  have  occupied,  used,  and 
enjoyed  the  land  for  now  nearly  90  years. 
Such  has  been  the  open,  notorious,  and  habit- 
nal  acts  of  ownership  in  respect  to  this 
tract  of  land  that  it  long  since  acquired  a  local 
designation.  Persons  who  have  lived  on  and 
near  the  land  from  infancy  to  old  age  testify 
that  they  never  beard  of  the  Barclays,  and 
that  they  have  always  known  the  land  as  the 
"Waterman  Survey."  So  well  known  is  the 
land  by  the  name  of  the  "Waterman  Survey" 
that  a  description  of  it  by  metes  and  bounds 
in  a  deed  conveying  the  same  would  be  un- 
necessary. In  Hutchinson  on  land  Titles  (sec- 
tion 395)  it  is  said:  "But  a  description  by 
metes  and  bounds  is  not  necessary  when  tbe 
premises  are  well  known  by  name,"  etc.; 
citing  a  number  of  authorities,  and  among 
(hem  Snapp  v.  Spengler,  2  Leigh,  1,  and  Bev- 
erley ▼.  Fogg,  1  Call,  484. 

Moreover,  under  the  title  in  question,  nu- 
merous smaller  tracts,  parts  of  the  Waterman 
survey,  have  been  sold  and  conveyed,  and  the 
purchasers  thereof  have  recorded  conveyances, 
which  were  properly  recorded,  have  been  put 
in  possession,  and  have  built  on,  cultivated, 
tnd  improved  thelt  premises,  respectively, 
and  have  occupied,  used,  and  enjoyed  the 
•tame  for  many  years  without  challenge  at 
molestation  from  any  source.  John  Josephs, 
a  witness  for  the  appellee,  testifies  that  he 
has  known  the  south  end  of  the  tract  since 
be  was  12  years  old;  that  ft  was  always 
caned  the  "Waterman  Land";  that  his  father, 
who  bad  died  ftrar  years  previous,  was  then 
84  years  old,  and  that  he  had  frequently  heard 
him  say  "Gus  Waterman"— meaning  Augustus 
Waterman— leased  parts  of  the  land  to  per^ 
sons  to  get  oat  shingles  and  lumber,  and  gave 
personal  supervision  and  attention  to  the 
protection  of  the  land  against  all  depreda- 
tions; that  the  land  recovered  by  Waterman 
from  Blaine  was  sold  to  his  father  by  Water- 
man, and  Waterman  said  that  the  judgment 
which  be  had  obtained  against  Blaine  for 
trespass  belonged  to  his  father,  and  be  gave 
this  judgment  to  Waterman  for  the  privilegB 
of  working  the  timber  to  the  head  of  the  hol- 
lows; that  Waterman  also  had  a  man  named 
David  Ray  working  timber  on  the  land  tmder 
contract  Melrina  Hnlvey,  another  witness 
for  Om  appellee^  shows  occupancy  for  a  great 
number  of  years,  under  sales  by  Waterman, 
at  the  naetb  end  of  the  survey,  and  never 
heard  of  any  Barclays,  and  never  heard  of 
any  one  except  the  Watermans  and  those 
dalming  onder'  them  exercising  ownership 
•rer  the  land.  Sol.  Oladwell,  another  of  the 
Appellee'a  witnesses,  shows  Qie  public  ncttb- 
riety  of  Watertnan's  habitual  exerdse  of  acts 


of  ownership  and  enjoyment,  and  also  the 
employment  of  witness  by  Lennlg  as  his 
agent  Dr.  RulTner  shows  that  Angnstos 
Waterman's  chief  Income  for  many  years 
was  from  the  lease  and  sale  of  smaller  tracts 
within  this  large  one,  and  that  he  let  timber 
rights,  cattle  ranging,  etc.;  that  he  received 
shingles  and  cooper  stuff  In  payment  for  rent; 
that  he  had  tenants  and  agents  living  on  the 
land  In  different  sections,  and  that  many  of 
the  timber  men  made  contracts  in  advance 
with  Mr.  Waterman,  or  his  agents,  and  that 
he  heard  the  names  of  tenants  and  agents, 
but  cannot  recall  them.  In  addition  to  these 
open  and  notorloos  evidences  of  occupation, 
use,  and  enjoyment,  there  Is  the  regular  suc- 
cession of  conveyances,  to  wit:  Tliat  from 
the  United  States  marshal  to  Gambill,  the 
purchaser  at  the  tax  sale;  that  from  OamblO 
to  Asher  Waterman;  the  •will  of  AshMr  Water- 
man, devising  this  land  to  bis  heirs,  of  whom 
Augustus  Waterman  was  one,  and  the  convey- 
ance by  the  heirs  of  Asher  Waterman  other 
than  Augustus  to  the  latter,  and  the  convey- 
ance by  the  heirs  of  Augustus  Waterman  to 
Charles  Lennlg,  the  appellants*  testator.  And 
there  are  these  farther  evidences  of  open  and 
notorious  dalm  of  ownership:  First  the 
power  of  attorney  executed  by  Augustus 
Waterman  to  Timothy  Green  In  1811;  Au- 
gustus Waterman's  deed  to  James  Hopkins, 
in  1842,  for  900  acres  of  this  tract  (rf  land; 
the  deed  of  Augostus  Waterman  to  Jacob 
Bowman,  in  1843,  for  210  acres  of  same;  the 
sale  to  Josephs  in  1843;  the  deed  from  Au- 
gustus Waterman  to  James  A.  and  William 
Harriss,  in  1847,  for  200  acres;  the  deed  from 
same  to  Arch  Hopkins,  in  1847,  for  161  acres; 
the  verbal  contract  of  sale  betweeu  Augustus 
Waterman  and  George  Shoemaker,  in  1848, 
for  100  acres,  under  whidi  contract  Shoe- 
maker paid  part  of  the  purchase  money,  was 
put  in  possession,  and  bnllt,  Improved,  and 
cultivated  the  same,  and  has  continnously 
occupied,  used,  and  enjoyed  the  same  ew 
since,  but  In  subordination  to  the  Waterman 
title,  he  nevet  having  paid  the  balance  of  the 
purchase  money,  and  therefore  has  nevn  re- 
ceived any  deed;  the  deed  flrom  Augttstos 
Waterman  to  James  Hetzel,  in  1850,  fbr  two 
tracts;  also,  the  deed  from  same  to  D.  R.  and 
Arch  Hopkins  (two  tracts),  150  acres.  Mere- 
over,  it  was  stated  in  argrument,  and  not  de- 
nied, that  numerous  other  sales  and  convey- 
ances were  nlade  by  Augustus  Waterman, 
which  have  not  been  copied  into  the  record. 
Add  to  all  these  tiie  several  contracts  and 
agreements  between  C!harles  Lennlg  and 
others  since  said  Lennlg  became  owner  of 
this  land,  all  of  which,  together  with  the  sev- 
eral conveyances  heretofore  referred  to,  and 
constltntlng  the  unbroken  chain  of  title  under 
wliich  Lennlg,  the  appellants'  testator,  claim- 
ed, and  all  of  which,  except  the  c(Hiveyances 
of  parts  of  this  tract  by  Augustus  Waterman 
as  above  set  forth,  are  recited  hi  the  com- 
plainant's bill,  and  can  it  be  said  that  these 
unmeroas  evidences  of-  continuous  occuiiatlon. 
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use,  and  enjoyment  for  near  90  years;  these 
ccntlnuous,  open,  notorious,  and  habitual  acts 
of  ownership,  under  a  continuous  claim  of 
ownership,— are  not  in  erery  respect  fully 
equivalent  to  an  adversary  possession,  evi- 
denced by  actual,  continuous  residence,  culti- 
vation, and  improvement?  In  the  light  of 
well-settled  principles,  we  think  not 

In  Taylor  v.  Bumsides,  1  Grat  165,  Judge 
Baldwin,  at  page  192,  clearly  defines  adver- 
sary possession  and   the  essential  elements 
thereof.    He  says:    "An  adversary  possession 
most  also  be  actual.  In  reference  to  the  means 
by  which  it  is  acquired.     In  that  sense,  I 
understand  an  actual  possession  to  be  the 
occupation,  use,  or  enjoyment  of  the  subject- 
matter  of  controversy,  by  residence,  cultiva- 
tion, improvement,  or  other  open,  notorious, 
and  habitual  acts  of  ownership.     Of  occupa- 
tion, use,  or  enjoyment,  residence,  cultivation, 
and  improvement,  respectively,   while  they 
continue,  are  usually  the  most  obvious  and 
decisive.     But  there  may  be  other  open,  no- 
torious, and  habitual  acts  of  ownership,  of 
quite  equivalent  Import  and  effect    Take,  for 
example,  the  case  of  a  town  resident  who, 
claiming  title  to  a  lot  or  tract  of  woodland 
in  the  vicinity,  openly,  notoriously,  and  habit- 
ually cuts  and  hauls  from  it  his  necessary 
supplies  of  fud,  or  in  like  manner  makes  it 
a  source  of  revenue,  by  sales  of  firewood  or 
timber;   or  the  case  of  an  uninclosed  or  un- 
improved lot  in  or  near  a  city,  devoted  by 
the  professed  owner  to  his  use  or  profit  as  a 
coal  or  lumber  yard,  quarry,  or  landing  place. 
There  cannot  be  stronger  Instances  of  actual 
possession  than  these,  and  other  like  cases 
which  might  be  stated;   but  they  can  serve 
only  for  the  purpose  of  Illustration.   When  we 
leave  the  unquestionable  tests  of  residence, 
cultivation,    and    improvement,    every    case 
must  depend  in  a  great  measure  upon  its  own 
circumstances,  and  requires  a  recurrence  to 
the  general  principle,  above  stated,  of  open, 
notorious,  and  habitual  acts  of  ownership. 
That  principle  must,  moreover,  be  guarded 
In  its  application  by  taking  care  not  to  con- 
found an  adverse  claim  with  an  actual  pos- 
session, and  by  distinguishing  between  re- 
I>eated  trespasses,  under  a  pretense  or  even 
belief  of  title,  and  the  dominion,  control,  and 
enjoyment  of  actnal  or  apparent  ownership. 
That  an  adversary  possession  requires  actual 
occupancy,  or  what  Is  equivalent  to  It  Is  sus- 
tained by  .in  overwhelming  current  of  Amer- 
ican decisions.    •    *    *   There  is  no  case,  I 
tblnk,  which,  when  closely  examined,  will 
be  found  in  opposition  to  this  doctrine,  unless 
It  be  that  of  Ewlng  v.  Burnet,  11  Pet  41. 
And,  if  impugned  iu  that  case.  It  is  by  some 
of  the  reasoning,  and  not  by  the  opinion  of 
tbe  court"     Judge  Baldwin  then  proceeds  to 
state  the  case  of  Ewlng  v.  Burnet,  as  follows: 
"It  was  an  action  of  ejectment.  In  which  the 
▼erdlct  and  Jndgment  were  for  the  defend- 
ant.   The  property  in  controversy  was  a  lot 
fn  the  town  of  Cincinnati,  Incapable,  from  tbe 
character  of  Its  surface,  of  being  Indosed, 


unfit  for  cultivation,  and  withotit  any  build- 
ing or  other  improvement  upon  it  Its  only 
value  was  for  the  sand  and  gravel,  and  the 
taking  and  removing  thereof  the  only  use 
to  which  it  was  applied.  The  evidence  tend- 
ed to  prove  the  open,  notorious,  and  hablt- 
oal  use  of  It  by  the  defendant  in  that  way 
for  upward  of  twenty  years,  and  that  his 
use  of  it  by  himself  and  his  lessees  was  ex- 
clusive, except  occasional  trespasses  by  oth- 
ers, which  he  prohibited,  and  for  which  be 
sought  redress  by  actions  of  trespass."  Tbe 
opinion  in  Ewlng  v.  Burnet,  supra,  was  de- 
livered by  Mr.  Justice  Baldwin,  of  the  United 
States  supreme  court,  while  that  in  Taylor  v. 
Bumsides,  supra,  was  delivered  by  Judge 
Baldwin,  of  this  court;  and  as  it  becomes 
necessary  to  compare  these  two  opinions,  for 
tbe  purpose  of  showing  that  as  respects  tbe 
essential  elements  of  adversary  possession, 
there  Is  no  practical  difference  between  them, 
we  will,  for  convenience,  refer  to  them  as 
ilT.  Justice  Baldwin  and  Judge  Baldwin. 
Now,  after  tbe  remarks  above  quoted.  Judge 
Baldwin,  after  some  comments  on  the  opin- 
ion of  Mr.  Jnstice  Baldwin  In  Ewlng  v.  Bur- 
net, not  pertinent  to  ihe  present  Inquiry, 
proceeds  to  quote  from  the  opinion  of  Mr. 
Justice  Baldwin,  and  to  criticise  bis  remarks 
as  follows:  "It  Is  well  settled  that  to  con- 
stitute adverse  possession  there  need  not  be 
a  fence,  building,  or  other  improvement  made. 
It  suffices  for  this  purpose  that  visible  and 
notorious  acts  of  ownership  are  exercised 
over  the  premises  in  controversy  for  twenty- 
one  years  after  an  entry  under  claim  and  color 
of  title.  So  much  depends  on  the  nature  and 
situation  of  the  property,  the  uses  to  which 
It  can  be  applied,  or  to  which  the  owner  or 
claimant  may  choose  to  apply  it;  that  it  is 
difficult  to  lay  down  any  precise  rule  adapted 
to  all  cases.  But  it  may  with  safety  be  said, 
that  where  acts  of  ownership  have  been  done 
upon  land  which  from  their  very  nature  in- 
dicate a  notorious  claim  of  property  In  It 
and  are  continued  for  twenty-one  years,  with 
the  knowledge  of  an  adverse  claimant  with- 
out interruption,  or  an  adverse  entry  by  him, 
for  twenty-one  years,  ♦  •  •  and  an  actual 
adverse  possession  against  him,  if  the  Jury 
shall  think  that  the  property  was  not  sus- 
ceptible of  a  more  strict  or  definite  posses- 
sion tban  bad  been  so  taken  and  held.  Nei- 
ther actual  occupation,  cultivation,  or  resi- 
dence are  necessary  to  constitute  actual  pos- 
session when  tbe  property  is  so  situated  as 
not  to  admit  of  any  permanent  useful  Im- 
provememt  and  the  continued  claim  of  the 
party  has  been  evidenced  by  public  acts  of 
ownership,  such  as  he  would  exercise  over 
property  which  he  claimed  In  his  own  right 
and  would  not  exercise  over  property  which 
he  did  not  claim."  Tbe  criticism  of  Judge 
Baldwin  Is  as  foQows:  "Mow,  what  the  court 
thus  said.  In  relation  to  acts  of  ownership 
sufficient  to  prove  an  ouster  esuA  continued 
adverse  possession,  may  be  very  true  in  ref- 
erence to  the  case  before  It;  was  the  result 
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of  a  combln&tlon  of  the  circumstances  of  that 
case,  and  reqaired  the  actual  knowledge  of 
them  by  the  other  party.  But,  with  great 
deference.  It  seems  to  me  It  is  not  a  safe 
guide,  if  so  Intended,  as  furnishing  rules  to 
ascertain  what  Is  an  adverse  possession,  for 
the  language  employed,  if  taken  abstractly, 
would  serve  to  Indicate  an  adverse  claim 
rather  than  an  adverse  possession.  That  acts 
of  ownership  on  the  property  indicate  an  ad- 
verse claim  is  not,  as  1  humbly  conceive, 
sufficient,  unless  they  amount  to  an  adverse 
possession;  that  is,  to  the  occupation,  use, 
or  enjoyment  of  the  premises.  Nor  is  it  suf- 
ficient that  they  show  a  continued  claim  of 
the  party,  such  as  he  would  exercise  over 
property  which  be  claimed  In  hia  own  right, 
and  would  not  exercise  over  property  which 
be  did  not  claim.  Such  language  strikes  me 
as  remarkably  loose  and  indefinite,  and  as 
calculated  to  occasion  darkness  instead  of 
light,  which,  I  think,  must  be  the  result  of 
any  attempt  to  give  it  a  practical  applica- 
tion as  a  teat  of  adverse  possession." 

Counsel  for  the  appellee,  seizing  upon  this 
criticism  by  Judge  Baldwin,  and  evidently 
misled  thereby,  comes  to  the  conclusion  that 
the  doctrine  of  adversary  possession  is  incor- 
rectly laid  down  by  Mr.  Justice  Baldwin  in 
Ewing  V.  Burnet,  and  has  been  repudiated  by 
the  courts  of  this  and  other  states.  TlUs  is 
obviously  a  mistake.  The  doctrine  laid  down 
by  Mr.  Justice  Baldwin  in  Ewing  v.  Burnet 
is  that  held  by  the  supreme  court  both  be- 
fore and  since  that  decision,  and,  consequent 
thereto,  has  been  reaffirmed  by  Mr.  Justice 
CUSord  in  Harris  v.  McGovern,  99  U.  S.  161, 
decided  in  1878;  by  Justice  Field  in  Fletcher 
V.  Fuller,  120  U.  S.  534,  7  Sup.  Ct  667,  de- 
cided in  1887;  and  by  Chief  Justice  Fuller  in 
Goal  Co.  V.  Doran,  142  U.  S.  417,  12  Sup.  Ct. 
239.  In  the  case  last  mentioned  the  very 
language  which  counsel  for  the  appellee  has 
characterized  as  an  "unguarded  expression" 
is  by  the  learned  chief  Justice  quoted  ver- 
batim. As  rejects  the  doctrine  of  adverse 
possession,  and  the  elements  essential  to  con- 
stitute it;  there  is  practically  no  difference 
between  the  statement  of  the  rule  by  Mr.  Jus- 
tice Baldwin  in  Ewing  v.  Burnet  and  that 
by  Judge  Baldwin  in  Taylor  v.  Bumsldes. 
Tbe  two  cases  are  often  quoted  side  by  side 
without  any  adverse  criticism  of  the  former. 
It  is,  perhaps,  true  that  Judge  Baldwin's 
statement  of  the  rule  is  more  clear  and  com- 
pact tlian  that  of  Mr.  Justice  Baldwin,  and 
tliat  the  illustrations  given  by  the  former 
are  liappier  than  those  given  by  the  latter; 
bat  their  statements,  when  taken  together. 
Import  one  and  the  same  thing.  Judge  Bald- 
win says:  "I  understand  an  actual  possession 
to  be  the  occupation,  use.  or  enjoyment  of  the 
■abject-matter  of  controversy,  by  residence, 
coltivatlon.  Improvement,  or  other  open,  no- 
tcffious,  and  liabitual  acts  of  ownership.  Of 
these  modes  of  occupation,  use,  or  enjoyment, 
residence,  cultivation,  and  Improvement,  re- 
■pectlTely,  wbae  they  continue,  are  not  al- 


ways, but  usually,  the  most  obvious  and  de- 
cisive. But  there  may  be  other  open,  noto- 
rious, and  habitual  acts  of  ownership  of 
quite  equivalent  Import  and  effect."  And 
Mr.  Justice  Baldwin,  with  less  amplitude  of 
statement,  and  omitting  the  words  "residence, 
cultivation,  and  Improvement,  the  usual,  most 
obvious,  and  dedsive  tests  of  occupation,  use, 
or  enjoyment,"  and  speaking  with  reference 
to  the  case  in  hand,  covered  all  the  ground 
necessary  in  ttiat  case  by  saying:  "It  is  well 
settled  that  to  constitute  an  adverse  posses- 
sion there  need  not  be  a  fence,  building,  or 
other  Improvement  made.  It  suffloes  for  this 
purpose  that  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises 
In  controversy  for  twenty-one  years  [the  stat- 
utory  period]  after  an  entry  under  claim  and 
color  of  title,"  etc.  And  all  of  the  language 
critidaed  by  Judge  Baldwin  is  predicated  tt 
the  language  of  Mr.  Justice  Baldwin  last 
above  quoted,  and  is  referable  to  the  case  the 
learned  Justice  bad  under  consideration,  in 
which,  as  in  the  present  case,  actual  resi- 
dence, cultivation,  and  improvement  by  tlie 
owner  or  claimant  were  oat  of  the  way,  and 
in  which,  as  here,  the  question  was  wliether 
the  occupation,  use,  and  enjoyment,  by  "visi- 
ble and  notorious  acts  of  ownership,"  came  op 
to  the  requirement  expressed  by  Judge  Bald- 
win in  the  words  "or  other  open,  notorious, 
and  habitual  acts  of  ownership"  so  as  to  con- 
stitute an  adversary  possession  for  the  statu- 
tory period.  We  fall,  therefore,  to  perceive 
the  Justness  of  Judge  Baldwin's  criticism  of 
the  language  and  reasoning  of  Mr.  Justice 
Baldwin;  we  fall  to  perceive  in  the  reasoning 
any  tendency  to  confound  an  adverse  claim 
with  an  actual  possession,  or  any  failure  to 
distinguish  between  repeated  tresi>a8Bee,  nn- 
der  either  a  pretense  or  belief  of  title,  and  the 
dominion,  control,  and  ^ijoyment  of  actual 
or  apparent  ownership.  Again,  Judge  Bald- 
win says:  "When  we  leave  the  unquestiona- 
ble tests  of  residence,  cultivation,  and  im- 
provement, every  case  must  depend,  in  a 
great  measure,  upon  its  own  circumstanoes, 
and  requires  a  recurrence  to  the  general  prin- 
ciple, above  stated,  of  open,  notorioua,  and  Iw- 
bltual  acts  of  ownership."  Precisely  the  same 
principle  is  stated  by  Mr.  Justice  Baldwin, 
as  follows:  "But  it  may  with  safety  be  said 
that  where  acts  of  ownership  have  been  done 
upon  land,  which  from  their  nature  Indicate  a 
notorious  claim  of  property  in  It,  and  are  con- 
tinued for  twenty-one  years,  with  the  luiowl- 
edge  of  an  adverse  claimant,  without  inter- 
ruption, or  an  adverse  claim  by  him,  for 
twenty-one  years,  such  acts  are  evidence  of 
an  ouster  of  a  former  owner,  and  an  actual 
adverse  possession  against  him,"  etc  Now, 
this  must,  in  the  nature  of  things,  be  so;  for 
while  It  is  true  that,  of  the  different  modes  of 
use,  occupation,  or  enjoyment,  those  of  resi- 
dence, cultivation,  and  improvemoat  are  the 
most  obvious  and  decisive,  y«t  there  are  «tii- 
er  acts  of  open,  notorious,  and  habitnal  own- 
eraliip,— or,  as  Mr.  Justifle  Baldvia  vxjfnme* 
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It  "risible  and  notorlons"  acts  of  ownership, 
—exercised  over  the  premises  In  controversy 
.for  the  iterlod  necessary  to  constitute  tie  stat- 
otory  bar,  after  an  entry  under  claim  and 
color  of  title.  Obviously,  the  two  forms  of 
expression  convey  one  and  the  same  Idea;  for 
"visible  and  notorious"  acts,  for  the  statutory 
period,  are  the  full  equivalent  of  open,  no- 
torious, and  habitual  acts  for  the  same  pe- 
riod; and  whether  the  one  or  the  other.  If  the 
acts  proved  are  sufficiently  strong  to  clearly 
indicate  that  the  claimant  entered,  used,  and 
enjoyed  Hie  premises,  with  the  Intention  of 
holding  against  all  the  world,  then  such  acta 
constitute  an  actual  adverse  possession.  It 
Is  clear  that  there  la  no  substantial  differ- 
ence In  the  statements  of  the  Judges  as  re- 
spects the  underlying  principles  of  actual  ad- 
verse possession.  But  If  a  real  and  substan- 
tial difference  did  exist,  then  the  doctrine 
laid  down  by  Judge  Baldwlb  In  Taylor  v. 
Burnsldes,  supra,  is  quite  sufficient  for  a  just 
decision  of  this  case. 

It  should  be  borne  in  mind  that,  prior  to 
the  emanation  of  the  title  under  which  the 
testator  of  the  appellants  claimed,  the  title  of 
John  Barclay,  the  original  grantee,  had  be- 
come delinquent,  and  was  forfeited  and  was 
extinct,  by  reason  whereof  the  land  was  sold 
and  conveyed  by  the  TTnited  States  marsbdl; 
that  it  was  not  only  delinquent  and  forfeited 
by  reason  of  the  nonpayment  of  the  United 
States  direct  tax  lawfully  charged  thereon, 
but  was  delinquent  and  forfeited  by  reason 
of  the  nonpayment  of  the  taxes  lawfully  as- 
sessed thereon  by  the  state  from  the  year  1797 
to  the  year  1800,  inclusive,  not  one  cent  of 
which  was  ever  paid;  that  since  1806  this 
land  has  never  been  on  the  land  books  in  the 
name  of  John  Barclay,  or  of  any  one  claiming 
under  him;  (hat  from  1806  down  to  the  pres-. 
cnt  time  the  land  has  been  regularly  on  the 
land  books  in  the  names  of  the  testator  of  the 
appellants  and  those  under  whom  he  claimed, 
and  they  have  regularly  paid  all  the  taxes  aa-^ 
sessed  thereon;  that  not  only  have  no  taxes 
on  said  land  ever  been  paid  by  John  Barclay 
or  his  heirs,  or  by  any  other  person  for  him 
or  them,  but  neither  said   Barclay  nor  his 
heirs  have  ever  taken  any  steps  to  redeem  or 
reclaim  said  land,  or  asserted  any  claim  or 
rlgbt  to  do  so,  until  the  institution  of  this 
rait,  although  a  period  of  time  has  elapsed  a 
great  many  years  In  excess  of  the  period  nec- 
essary to  constitute  the  statutory  bar.     The 
oonstltutionality  of  ever  forfeiting  land  as  de- 
linquent for  nonpayment  of  taxes  has  been 
repeatedly  held  by  this  court.     See  remarks 
of    Lee,  J.,  in  Wild's  Lessee  v.   Serpell,   10 
Orat.  408,  and  cases  cited.     In  order  to  con- 
aummate  and  perfect  a  forfeiture  In  such  a 
case,  no  Judgment  or  decree  or  other  matter 
ot  record  is  necessary.    The  statutes  profess  a 
proprlo  vigore  effectually  to  divest  the  title 
out  at  the  defaulting  owner,  and  perfectly  to 
vest  it  in  the  commonwealth;   so  that,  John 
Barclay's  title  having  become  extinct  by  rea- 
of  fwfeitDie,  and  there  never  having  been 


any  redemption,  there  remained  in  him  no 
vestige  of  title  to  pass  to  his  heirs  In  any 
way.  As  to  the  effect  of  such  forfeiture,  see 
Hutch.  Land  Titles,  S  78,  and  authorities  cit- 
ed. Hence,  at  the  time  of  the  emanation  of 
the  tax  title  under  which  the  appellants'  tes- 
tator claimed,  the  title  of  John  Barclay,  the 
original  grantee,  having  become  forfeited  and 
extinct,  the  possession  was  vacant,  and  there 
was  no  person  living  who  could  assert  any 
right  to  the  possession,  adverse  to  that  ac- 
quired by  the  appellants'  testator,  and  those 
under  whom  he  claimed;  and  the  deeds  to 
them,  respectively,  constituting  color  of  title, 
even  though  defective  in  both  form  and  sub- 
stance, and  their  deeds  Importing  the  right  of 
entry  and  occupation,  they  entered,  used,  and 
enjoyed  the  premises,  and  exercised  continu- 
ously thereover  such  open,  notorious,  and  ha- 
bitual acts  of  ownership  as  constitute  an  ac- 
tual adverse  possession  against  all  the  world. 
These  acts  of  ownership  were  so  open,  noto- 
rious, and  habitual,  continuing,  as  they  did, 
for  over  80  years  next  before  the  bringing  of 
this  suit,  as  to  constitute  notice,  at  least,  to 
all  persons  who  might  have  any  claim  what- 
ever to  the  land  In  controversy.  But  the  cir- 
cumstances disclosed  by  the  record  clearly  in- 
dicate that  the  appellee,  J.  K.  White,  pur- 
chased the  one-ninth  Interest  which  he  claims 
to  own  with  actual  knowledge  of  the  title  un- 
der which  the  testator  of  the  appellants  claim- 
ed. He  purchased  his  claim  In  the  city  of 
Philadelphia,  where  most  of  the  numerous  de- 
scendants of  John  Barclay  lived.  The  Inter- 
est obtained  by  him  was  that  of  Mrs.  Har- 
riet Biddle  Fox,  the  Wife  ot  De  Grass  Fox, 
and  a  remote  descendant  of  John  Barclay. 
The  other  heirs  either  disclaimed  any  right, 
title,  or  Interest  In  the  land  In  question  or  foi 
other  reasons  declined  to  embark  In  this  novel 
enterprise  of  the  appellee,  Mr.  J.  K.  White, 
The  Barclays  and  Biddies  are  noted  families 
in  the  city  of  Philadelphia,  and  extensively 
connected  by  marriage.  Judge  George  W. 
Biddle,  one  of  the  Barclay  heirs,  and  a  wit- 
ness for  the  appellee,  being  asked  If  he  knew 
whether  his  grandfather,  John  Barclay,'  had 
any  interest  in  any  Virginia  lands  In  his  life- 
time, answered:  "I  have  heard  that  he  had, 
but  I  had  no  reason  to  believe  it,  except  from 
being  pestered  very  often  to  make  deeds, 
which  I  have  never  done."  On  cross-exami- 
nation be  was  asked:  Q.  "I  understand  you 
to  say  that  you  had  heard  some  rumors  to 
the  eflFect  that  Mr.  John  Barclay  had  some 
lands  in  Virginia,  but  that  you  had  no  rea- 
son to  believe  that  he  had  any  title  to  them, 
except  that  you  had  been  pestered  very  fre- 
quently to  sign  deeds,  which  you  have  re- 
fused to  do."  A.  "That  statement  is  correct." 
Q.  "Will  you  be  kind  enough  to  state  when 
was  the  last  time  you  were  applied  to  on  this 
subject,  and  state  the  circumstances." '  A.  "I 
am  under  the  Impression  It  was  In  the  present 
year,  1890.  It  may  have  been  1889.  I  think 
1890.  I  was  asked  if  I  would  sign  some  deed 
conveying  my  supposed  right,  title,  and  In- 
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terast  In  nld  land  to  some  one.  After  talk- 
ing the  matter  over  with  my  coosln,  Clement 
B.  Barclay,  we  both  condnded  we  wonld  have 
nothing  to  do  with  It"  Q.  "WeU,  then,  1  un- 
derstand that  you  do  not  dalm  any  title  at  all 
to  this  land."  A.  "I  never  have  made,  nor 
now  make,  any  claim  to  any  snch  supposed 
lands."  Judge  Blddle  also  says  he  Is  under 
the  Impression  that  be  had  heard  that  such 
supposed  lands,  or  parts  of  them,  have  been 
sold  under  proceedings  which  in  the  state  of 
Pennsylvania  are  termed  "tax  sales."  Doubt- 
less the  Barclay  heirs  frequently  conferred 
with  Judge  Biddle,  a  prominent  member  of 
the  family,  and  a  lawyer  of  note,  and  availed 
themselves  of  his  superior  information,  and 
professional  knowledge  and  skill;  in  fact,  it 
Is  plain,  from  the  deposition  of  Mr.  Arthur 
Biddle,  a  son  of  Judge  Biddle,  and  a  great- 
grandson  of  John  Barclay,  that  such  was  the 
fact  Arthur  Biddle  was  also  a  witness  for 
the  appellee.  He  testifies  that  these  lands 
were  frequently  the  subject  of  conversation 
.In  his  family,  and  with  the  family  connec- 
tions, descendants  of  John  Barclay,  and  that 
it  was  a  subject  of  notoriety  in  the  family, 
being  sometimes  discussed  in  the  way  of  gos- 
sip, and  at  other  times  as  a  matter  of  busi- 
ness. Now,  the  appellee,  J.  K.  White,  must 
have  made  quite  a  close  canvass  of  the  Bar- 
clay heirs,  and,  although  he  go|  but  one  re- 
cruit that  circumstance  of  itself  Indicates 
strongly  that  the  others,  constituting  quite  a 
number  of  persons,  like  Judge  George  W.  Bid- 
dle and  Mr.  Clement  B.  Barclay,  disclaimed 
any  interest  and  refused  to  have  any  connec- 
tion with  the  transaction.  Again,  the  deed 
from  Fox  and  wife  to  the  appellee.  White,  was 
procured  on  the  8th  day  of  May,  1800;  on  the 
23d  day  of  the  same  month  the  bill  had  been 
prepared,  reciting  the  numerous  deeds  consti- 
tatlng  the  chain  of  title  under  which  the  tes- 
tator of  the  appellants  claimed,  setting  forth 
the  contracts  of  record  in  the  bill  mentioned, 
tracing  the  tax  titles  and  claim  thereunder 
from  the  sale  and  conveyance  by  the  United 
States  marshal  down  to  Charles  Lennlg,  and 
averring  his  claim  therennder;  and  on  the 
24th  day  of  the  same  month  the  bill  was  filed, 
and  process  Issued  thereon.  Thus,  after  a  re- 
pose as  still  as  death,  and  acquiescence  for 
over  80  years,  all  at  once  the  appellee,  J.  K. 
White,  succeeds  in  arousing  one  of  the  slum- 
bering heirs  of  John  Barclay,  and  this  mon- 
strous claim  is  asserted  by  a  bill  in  equity, 
which  on  its  face  shows  the  utter  poverty  of 
the  claim,— a  poverty  which  is  equaled  only 
by  the  audacity  of  the  claim. 

In  view  of  all  the  circumstances  disclosed 
by  the  record,  the  conclusion  is  irresistible 
that  the  appellee  became  the  so-called  pur- 
chaser of  the  claim  asserted  by  him  purely 
as  a  matter  of  bold  adventure  and  specula- 
tion, and  that  be  made  the  so-called  purchase 
with  full  knowledge  of  the  adverse  claim  of 
the  testatm:  of  the  appellants,  which  had 
stood  unchallenged  and  uninterrupted  for 
over  80  veam    Notice  may  be  actual  or  con- 


structive, and,  whether  the  one  or  the  other, 
the  result  is  the  same.  It  is  the  settled  doc- 
trine that  whatever  circumstances  are  sulft- 
dent  to  put  a  purchaser  upon  an  Inquiry, 
which,  if  pursued,  would  lead  to  the  requisita 
knowledge  and  information,  are  sufBdent  to 
charge  him  with  actual  knowledge  of  the 
facts  to  which  such  circumstance*  would 
lead  him;  or,  in  other  words,  be  must  look 
to  the  title  papers  under  which  he  buys, 
and  is  charged  with  notice  of  all  the  facts 
appearing  upon  its  face,  or  to  the  knowledge 
of  which  anything  appearing  there  will  con- 
duct him.  Or,  in  the  yet  more  appropriate 
and  expressive  language  of  Mr.  Justice 
Strong,  In  De  Cordova  v.  Hood,  17  WalL  1, 
where  that  learned  Judge  said:  "Whenever 
Inquiry  is  a  duty,  the  party  bound  to  make 
It  is  affected  with  knowledge  of  all  which  he 
would  have  discovered  had  he  performed  the 
duty.  Means  of  knowledge,  with  the  duty 
of  using  them,  are,  in  equity,  equivalent  to 
knowledge  Itself."  See,  also.  Long  ▼.  Wel- 
ler,  20  Grat  847;  Wood  ▼.  Krebbs,  80  Grat 
708;  Coles  v.  Withers,  33  Grat  186;  Lamar's 
Ex'r  V.  Hale,  79  Va.  147;  Hum  v.  Keller,  Id. 
415;  Efflnger  v.  Hall,  81  Va.  04;  Wood  v. 
Carpenter,  101 17.  S.  135.  In  Efflnger  v.  Hall, 
supra,  Lewis,  P.,  says:  "A  strong  case  aa 
constructive  notice  is  Axmentrout's  Ex'rs  v. 
Gibbons,  30  Grat  632.  There  a  deed  reserv- 
ing a  vendor's  lien  was  duly  recorded,  and 
afterwards  the  record  of  the  deed  was  de- 
stroyed. It  was  held  that  the  constructive 
notice  afforded  by  the  recordation  of  the 
deed  was  equivalent  to  actual  notice  of  the 
existence  of  the  Uen,  notwithstanding  the 
destruction  of  the  records."  So,  in  the  pres- 
ent case,  the  avenues  of  information  have  for 
over  80  years  been  open  and  accessible.  F<Mr 
all  this  period  the  public  records  of  Rocking- 
ham county,  where  most  of  the  land  in  con- 
troversy is  situated,  have  teemed  with  evi- 
dences of  the  claim  asserted  by  the  testator 
of  the  plaintiff,  and  those  vutAer  \fboia  he 
claimed,  and  during  all  which  time  they 
have  exclusively  occupied,  used,  and  enjoyed 
the  premises,  without  interruption,  as  evi- 
denced by  their  continued,  open,  notorious, 
and  habitual  acts  of  ownership,  quite  equiva- 
lent in  import  and  effect  to  occupation,  use, 
and  enjoyment  evidenced  by  residence,  culti- 
vation, and  Improvement  Had  John  Bar- 
clay, during  his  lifetime,  or  those  claiming 
under  him,  since  his  death,  come  forward 
and  asserted  their  rights  in  due  time  and 
form,  they  might  have  reclaimed  this  land 
which  had  been  sold  as  delinquent  for  the 
nonpayment  of  the  United  States  direct 
taxes,  lawfully  charged  thereon;  but  this 
manifest  duty  they  failed  to  perform,  and 
sat  supinely  down  and  neglected  to  pay 
the  lawfully  assessed  taxes,  neglected  to  take 
any  steps  to  redeem  the  land,  and  now  come 
admitting  the  sale  of  the  land  as  delinquent 
admitting  the  sale  and  conveyance  by  Scott 
the  marshal,  to  Gamblll,  and  tracing,  by  a 
regular  succession  ot  conveyanrpea,  the  tltl* 
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down  to  Ctmrles  Leimlg,  the  testator  of 
the  appellants,  and  only  assail  the  title  thus 
derived  by  alleging  In  their  bill  In  a  general 
way,  without  specifying  any  partlcolars,  that 
the  T7nlted  States  marshal  did'  not  comply 
with  the  law  In  making  said  sale,  and  that 
therefore  the  said  sale  and  conveyance,  as 
well  as  all  other  conveyances  and  devices 
constituting  links  In  said  chain  of  title,  are 
Invalid  and  void. 

It  Is  In  proof  that  the  most  diligent  and 
latiorloas  search  has  been  made  in  the  dif- 
ferent departments  of  government,  federal 
and  state,  and  in  every  other  direction  where 
there  could  be  the  least  hope  of  discovering 
any  evidence  of  the  regularity  of  the  tax 
sale;  but,  after  the  lapse  of  so  many  years, 
it  has  been  impossible  to  discover  all  the 
evidence   necessary    to   show    affirmatively 
that  said  sale  was  made,  in  every  particular, 
in  conformity  to  the  requirements  of  law. 
Moreover,  it  is  in  proof  that  the  private  pa^ 
iwrs  of  the  two  Watermans  were  many  years 
ago  destroyed  by  fire.    The  law  required  the 
marshal  in  such  cases  to  return  and  file  in 
the  district  court  at  Richmond  the  report  of 
sale,    who    was    the    purchaser,    and    the 
amount  for  which  the  land  was  sold,  with 
other  evidences  of  the  regularity  of  the  sale. 
In  all  probability,  the  papers  necessary  for 
the  purpose  would  have  been  found  in  the 
clerk's  office,  or  among  the  papers  of  that 
court;    but,    unfortunately,    as    the    proof 
shows,  a  large  quantity  of  the  papers  of  that 
court  and  office  were  consumed  in  the  great 
conflagration  which  added  so  much  terror  to 
the  closing  scenes  of  that  great  civil  strife 
which  devastated  and  Impoverished  this  com- 
monwealth throughout  her  borders.     Was  It 
possible  to  do  more  than  was  done  to  protect 
the  title  in  question?    We  think  not    In  re- 
spect to  said  tax  sale,  and  in  view  of  the 
peculiar  circumstances  of  hardship  attending 
this  case,  and  the  great  lapse  of  time  and 
seeming  acquiescence  on  the  part  of  John 
Barclay  and  those  claiming  under  him,  and 
the  apparent  abandonment  of  all  claim  on 
their  i»rt,  it  will  be  presumed  that  all  was 
done  that  the  law  required  to  be  done,  and 
that  said  sale  was  regular  and  valid.    In 
Black  on  Tax  Titles  (2d  Ed.  i  461)  it  Is  said: 
"Mere  lapse  of  time  will  not,  of  itself,  afford 
presumptive  evidence  of  the  regularity  of  a 
tax  sale,  if  the  purchaser  and  those  claiming 
under  him  have  not  had  possession  under  the 
deed;   that  is,  the  antiquity  of  a  tax  deed, 
if  no  possession  has  been  taken  under  it,  af- 
fords no  presumption  in  its  favor,  but,  bn  the 
contrary,  operates  the  more  strongly  against 
the  holder.     But  where  the  tax  purchaser 
has  been  in  possession  the  case  is  dllTerent. 
Here  the  responsibility  for  failure  to  institute 
proceedings  to  test  the  validity  of  the  titie 
rests   alone   upon   the   original   owner.    It 
Tvould    be  unfair  to   raise  a   presumption 
against  the  purchaser  in  consequence  of  hia 
omission  to  do  that  which  he  was  under  no 
obligation  to  do,  except,  indeed,  as  a  means 


of  making  doubly  sure  a  dalm  In  whi^  h* 
may  reasonably  be  supposed  to  have  had  con- 
fldence.  And,  on  the  other  hand.  It  seems 
perfectly  Just  to  cast  an  Implication  on  the 
owner,  to  the  elTect  that  his  taOure  to  make 
any  attempt  to  rescue  his  land,  during  a 
considerable  number  of  years,  from  the  con- 
sequences of  the  tax  sale,  could  only  be  at- 
tributable to  his  knowledge  of  the  fact  that 
such  an  attempt  would  result  in  demonstrat- 
ing the  validity  of  the  tax  titie.  We  have, 
therefore,  no  difficulty  in  assenting  to  the 
statement  that  an  ancient  tax  deed  and  Its 
recitals,  together  with  long-continued  and 
uninterrupted  possession,  are  evidence  from 
which  compliance  with  the  statute  in  regard 
to  tax  sales  may  be  presumed,  and  the  ques- 
tion thereon  is  one  for  the  Jury  upon  aU  the 
evidence  In  the  case." 

It  would  be  useless  to  adduce  arguments 
and  quote  authorities  to  show  the  peculiar 
appropriateness  of  the  principle  above  stated 
to  the  case  in  hand.  We  do  not  assert  the 
proposition  that  In  the  present  case  the  mar- 
shal's deed  is  prima  facie  evidence  of  titie; 
and,  while  It  may  not  be  such,  yet  we  do  as- 
sert that  it  constitutes  color  of  titie  under 
which  the  testator  of  the  appellants  and  those 
nnuer  whom  he  claimed  entered  upon  and  en- 
Joyed  the  premises;  not  by  actual  residence, 
cultivation,  and  improvement,  but  by  "other 
open,  notorious,  and  habitual  acts  of  owner- 
ship," exercised  continuously  for  the  full  pe- 
riod of  the  statutory  bar,  and  has  thereby  rip- 
ened into  a  complete  and  perfect  titie.  In  2 
Blackw.  Tax  Tities,  {  1112,  commenting  on 
certain  cases,  the  aath<v  says:  "In  both 
these  cases  there  was  a  long  and  unint^rupt- 
ed  possession,  under  the  tax  titie;  and  the 
party  in  whose  favor  the  presumption  was 
extended  was  not  the  original  purchaser  at 
the  tax  sale,  but  an  innocent  person,  who,  for 
aught  that  appears,  had  no  notice  in  fact  of 
the  hregularities  in  the  jwoceedlng.  And  tiie 
court  place  the  presumption  upon  the  ground 
that  the  Jury  must  be  'satisfied  that  the  de- 
ficiencies In  the  evidence  are  not  chargeable 
to  the  fault  or  negligence  of  the  party,'  and 
that  no  better  evidence  within  the  power  of 
the  party  'Is  willfully  withheld.'  This  doc- 
trine cannot,  tiierefore,  be  extended  to  the 
original  purchaser,  f  w  he  Is  bound  to  collect 
and  preserve  the  evidence'  upon  which  the 
validity  of  his  titie  depends;  and,  -If  he  has 
failed  to  do  so.  It  Is  his  own  folly.  Again,  It 
will  be  ouserved  that  the  rule  as  laid  down 
in  the  case  cited  requires  good  faith,  and  a 
diligent  and  thorough  effort  on  the  part  of 
the  person  claiming  the  benefit  of  the  pre- 
sumption, in  collecting  all  the  evidence  which 
can  be  produced,  tending  to  throw  light  upcm 
the  regularity  of  the  original  proceedings  of 
the  officers.  Strict  search  must  be  made  In 
all  the  offices  and  places,  and  inquiry  made 
of  all  -p&raoaa,  for  the  documents  and  facts 
necessary  to  establish  the  validity  of  the 
titie.  The  presumption  is  not  raised  for  the 
purpose  of  supplying  any  defect  in  the  do- 
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lugs  of  the  officers,  but  to  AH  ap  the  gajt  oe- 
castoned  by  a  supposed  loss  of  testimony, 
whlcb,  if  It  bad  baea  preserved,  would  have 
established,  to  the  satisfaction  of  the  court, 
the  existence  of  the  very  prerequisite  In 
question."  The  present  case  comes  squarely 
within  the  principle  above  stated.  Here,  the 
party  whose  title  is  assailed,  upon  the  sup- 
posed ground  of  Irregularity  in  the  tax  sale, 
was  not  the  original  purchaser  at  that  sale, 
and  is,  to  that  extent,  entitled  to  the  benefit 
of  the  rule.  Nor  can  It  be  said  that  any  de- 
ficiency In  the  evidence  is  attributable  to  his 
fault;  nor  that  any  better  evidence  within 
his  power  is  willfully  withheld;  nor  that 
most  anxious,  diligent,  and  thorough  search 
has  not  been  made,  in  order  to  discover  the 
papers  which  would  certainly  vindicate  the 
vaUdity  of  the  tax  tlfle.  Again,  it  la  said: 
"A  tax  deed,  founded  upon  an  actual  sale, 
and  purporting  by  apt  words  to  convey  the 
title  to  the  real  estate  th^ein  described  to 
the  grantee,  will  give  color  of  title,  notwith- 
standing It  may  be  defective  in  form  or  sub- 
stance, or  be  founded  on  proceedings  so  ir- 
regular or  defective  as  not  to  pass  the  true 
title.  We  do  not  at  present  speak  of  a  deed 
void  on  Its  face,  but  all  the  authorities  we 
have  cited  will  sustain  the  rule  above  given, 
if  the  tax  deed  Is  at  least  apparently  fair. 
Thus  a  tax  deed  gives  color  of  title,  although 
the  Judgment  on  which  It  is  founded  be  fa- 
tally defective.  And  possession  of  land  In 
good  faith  may  well  be  under  a  sufficient 
color  of  title,  tiiough  It  be  under  a  tax  sale 
not  preceded  by  any  adv^tisement  thereof." 
Black,  Tax  TiUes,  S  503,  citing  Pillow  v.  Rob- 
erts, 13  How.  472;  Flanagan  v.  Grimmet,  10 
Grat  421.  So,  where  land  was  sold  by  a 
commissioner  under  the  delinquent  land 
laws,  it  was  said:  "He  acts  like  a  commis- 
sioner to  make  sales  under  a  decree  of  the 
chancery  court,  and  is  clothed  with  a  mere 
naked  authority.  Having  no  Interest  in  the 
land  conveyed,  the  deed  of  the  commissioner 
wouU  avail  nothing,  where  his  authority  to 
make  it  did  not  appear,  unless  there  had 
been  such  a  long  acquiescence  and  posses- 
sion under  the  deed  as  to  Justify  a  presimip- 
tlon  in  favor  of  the  deed."  Walton  v.  Hale, 
8  Grat  197,  198..  Perhaps  no  case,  more  than 
this,  ever  demanded  every  reasonable  pre- 
sumption in  favor  of  a  tax  sale,  and  title 
thereunder.  It  Is,  indeed,  a  very  remark- 
able case,  one  In  which  the  record  discloses 
not  a  single  circumstance  favorable  to  the 
decree  of  the  court  below.  It  is,  In  fact, 
nothing  other  than  an  action  of  ejectment  in 
equity.  The  argument  has  proceeded  almost 
entirely  upon  the  law  applicable  to  an  ad- 
versary possession,  and  upon  this  ground 
alone  the  court  below  might  well  have  sus- 
tained the  demurrer,  upon  the  familiar  prin- 
ciple that  where  a  party  has  an  adequate  and 
complete  remedy  at  law  a  court  of  equity 
will  not  sustain  him.  But  as  to  the  demur- 
rer, and  the  several  specific  groiiuds  as- 
signed   therefor,    we    decide    notUiug,    Inas- 


much as  this  proceedtnc  la  nndar  McOoa 
2562,  Oode  18S7.  and  It  Is  Insisted  fliat  tbe 
Jurisdiction  of  a  court  of  equity,  in  proceed- 
ings tor  partition  under  said  section,  is  not 
restricted  to  tenants  tn  common.  Joint  tan- 
ants,  and  caparcea&n,  as  the  language  bo 
plainly  indicates,  but  that  perscms  fiaiming 
adversely  to  all  those  seeking  partition  may 
be  covered  In  the  same  suit,  and  that  such 
court  may  take  cognizance  of  all  questions 
of  law  arising  between  them;  and  Inasnnich 
as  several  comparatively  recent  decisions  of 
this  court  are  relied  upon  by  counsel  for  the 
appellee  to  stistain  his  contention;  and  in- 
asmuch as  a  discussion  of  the  questions  aris- 
ing on  the  demiurer  would  be  untimely,  after 
having  considered  and  passed  upon  the  mer 
its  of  the  case,  and  would  necessarily  in^ 
volve  a  lengthy  review  of  the  cases  referred 
to,  which  could  serve  no  good  purpose  now,— 
suffice  It  to  say  that  while  the  writer  is  firm- 
ly convinced  that  a  court  of  equity  has  not 
Jurisdiction  in  this  and  like  cases,  and  that 
the  authorities  relied  upon  do  not  sustain  the 
position  contended  for  by  counsel  for  the  ap- 
pellee, yet,  for  the  reasons  stated,  and  others 
that  need  not  be  mentioned,  we  decide  noth- 
ing touching  the  proper  construction  of  said 
section  25G2. 

In  conclusion,  it  only  remains  to  say  that, 
in  the  light  of  all  the  facts  disclosed  by  the 
record,  it  Is  undeniably  true  that  the  conduct 
of  John  Barclay  and  his  heirs  from  the  time 
of  the  tax  sale  to  the  bringing  of  this  suit 
has  been  such  as  is  consistent  only  with  an 
absolute  abandonment,  with  complete  notice 
of  all  the  circumstances,  of  all  claim  to  the 
land  in  controversy;  that  the  appellee  makes 
no  case  by  his  bill  entitling  him  to  have  parti- 
tion of  the  land,  as  prayed  for  In  Us  bill,  or 
to  any  relief  in  a  court  of  equity;  and  that  it 
would  be  a  great  and  unconscionable  wrong 
to  now  permit  him  to  wrest  this  land  firom 
the  rightful  owners,  when  they  have  law- 
fully occupied  and  used  and  enjoyed  it  with- 
out interruption  and  without  challenge  tor 
nearly  a  century,  during  which  time  three 
generations  of  people  have  gone  to  their 
graves.  For  the  reasons  given  above,  the  de- 
cree appealed  from  should  be  reversed  and 
annulled,  the  injimction  dissolved,  and  such 
decree  entered  here  as  the  court  below  should 
have  entwed.   Decree  reversed. 

LAOY  and  FAUNTLEROY.  33.,  abaenL 


(41  s.  c.  2S) 

B£AtJI/DIN  V.  cm  COUNCIti  OF  OR^Uf- 

VILLB. 

(Supreme  Court  of  South  Carolina.     Jaa.  3B, 

1895.) 

Adoptios  or  CoKSTiTCTioK  —  Ekfeot  oh  Fmtoa 

Laws— Eqoalitt  or  Taxation— Sibb- 

WALK — ASSESSHEST. 

1.  Laws  and  decisions  construing  them,  the 
force  or  power  of  which  are  not  directlj  nor  by 
necess.iry  implication  denied  by  a  new  toak&ti- 

tiuu,  are  not  ailccted  b;  its  adoption. 
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2:  Ao  act  of  the  legislatnre  anthoritfnK  dl7 
ithoritiM  to  aaaesa  two-thlrda  of  the  coat  of 
▼ins  the  roadway  in  a  street  on  the  abnttuu 
ad  ii  in  conflict  with  Const,  art  9,  S  8,  itroTid- 
;  that  taxes  mnit  be  anlform  in  respect  to 
raona  and  proi>ertr  within  the  jnrisdiction  of 
e  Iwdy  imposiojr  ue  samek 

3.  The  legislature  is  not  restricted,  either 

the  constitution  or  law  of  the  land,  from  em- 

wering  a  dty  to  assess  on  abutting  land  two- 

irds  of  the  cost  of  paTing  a  sidewalk  in  a 

reet. 

Appeal  from  common  pleas  clrcnlt  court  of 
reenvIUe  county;   J.  J.  Norton,  Judge. 
Action  hy  William  L.  Mauldln  against  the 
ty  council  of    Greenville.     There  was  a 
dgment  for  plaintiff,  and  defendants  ap- 
lal.    Reversed  In  part 
The  grounds  of  appeal  were  as  follows: 
1)  Because  his  honor  erred  in  holding  that 
I  of  the  material  allegations  of  the  com- 
alnt  were  admitted  by  the  defendant     (2) 
,  ordering  and  adjudging  that  the  defend- 
it,  the  said  city  council  of  Greenville,  their 
rvants  and  agents,  be,  and  they  are,  per- 
tually  enjoined  and  restrained  from  coUect- 
g  or  attempting  to  collect  the  special  tax  or 
sessment  levied  by  them  npon  the  property 
the  plaintiff  and  other  owners  of  real  es- 
te  situate  on  Main  street,  in  the  said  city 
Greenville,  to  pay  the  expenses  of  Improv- 
g  the  said  street     (3)  In  holding  that  the 
t  of  the  general  assembly  (20  St  at  Large, 
1372)  authorizing  the  improvement  of  Main 
'eet,  in  said  city  of  Greenville,  and  the  levy- 
;  and   collection  of  the  assessment  com- 
ilned  of,  was  null  and  void,  in  that  it  vlo- 
ied  sections  23  and '36  of  article  1,  section 
of  article  2,  and  sections  8  and  9  of  artl- 
I  9,  of  the  constitution  of  South  Carolina. 
In  not  holding  that  the  answer  of  the  de- 
idant  constituted  a.  8ufBc}ent  return  to  the 
le  to  show  cause  theretofore  granted,  and 
irefore  In  not  dissolving  the  temporary  in- 
iction  of  date  of  May  20,  1893.     (4)  In  not 
tding  that  the  facts  alleged  in  plalntifTa 
nplaint  were  insufficient  to  entitle  plain- 
'  to  the  injunction  and  relief  prayed  for. 
In  not  holding  that  by  reason  of  the  facts 
sged  In  defendant's  second  and  third   de> 
ises,  as  contained  in  their  answer  to  plain- 
's alleged  cause  of  action,  as  set  out  in  his 
aplaint,  plaintiff  was  estopped  from  dls- 
ing  the  validity  of  said  assessment  or  his 
lility  on  account  thereof.     (6)  In  not  hold- 
that  the  acts  and  proceedings  of  defend- 
touching  the  matto:  complained  of  In 
Intiff's  complaint  in  improvlos  the  street, 
ertalnlng  the  cost  thereof,  and  levying  and 
ecting  the  assessment  in  question,  were 
'fill  and  regular,  being  authorized,  by  act 
he  general  assembly  for  this  state  (volume 
p.  1372),  and  ordinance  passed  in  pursu- 
e  thereof.     (7)  In  not  holding  that  plain- 
had  a  complete  and  adegtiate  remedy  at 
for  any  injury  threatened  him  by  reason 
:be  collection  of  the  assessment  complaln- 
>f,  and  therefore  not  entitled  to  Invoke  the 
of  the  court  of  equity." 


Jos.  A.  McOnnoTigb.  for  appeOanta.  Bazle 
ft  Mooney,  for  respondent 

FOPB,  J.  Tills  action  in  the  conrt  of  eom< 
mon  pleas  for  Greenville  county  had  for  It* 
object  a  perpetual  Injunction  against  the  dty 
ooundl  of  Greenville,  restraining  them  from 
any  assessment  of  the  property  of  the  plain- 
tiff and  other  dtlzens  of  said  city  who  owned 
land  abutUng  on  Main  street,  beginning  at 
Ready  river,  and  thence  up  to  a  point  on 
said  Main  street  where  it  is  crossed  by  North 
street,  to  pay  for  two-thirds  of  the  cost  of  pav- 
ing the  roadway  and  sidewalk  of  such  street 
The  basis  of  the  demand  for  such  relief  was 
—First  that  the  act  of  the  general  assembly 
which  empowered  said  dty  council  to  make- 
an  assessment  of  the  property  of  those  dtl- 
zens for  the  cost  of  the  paving  of  Main  street 
and  its  sidewalks,  so  that  such  dtlzens  should 
pay  two-thirds  of  the  cost  of  such  Improve- 
ments (said  assessment  of  such  two-thirds  to 
be  computed  against  such  property  holders 
pro  rata,  according  to  the  frontage  of  their 
property  on  said  street  respectively),  was  tm- 
constltutlonal;  and,  second,  because  sucb 
dty  of  Greenville  made  such  assessment 
without  giving  the  dtlzens  affected  thereby 
any  opportunity  to  contest  such  assessment 
BO  made.  The  defendants  denied  that  sucbr 
legislation  was  unconstitutional,  and  then.  In 
case  the  conrt  should  hold  it  unconstitutional, 
claimed  that  the  plaintiff  was  estopped  by 
his  conduct  in  not  opposing  its  enactment  by 
the  legislature,  and  afterwards  by  his  con- 
duct In  not  opposing  the  active  steps  of  the 
defendants  to  execute  such  law.  The  clrcnlt 
court,  after  a  hearing  of  the  cause,  confined 
to  the  complaint  and  answer,  Issued  the  in- 
junction prayed  for;  and  from  this  decree,, 
therefore,  the  defendants  have  appealed. 
The  grounds  of  appeal,  etc.,  will  appear  In 
the  report 

If  the  act  of  the  general  assembly  author- 
izing the  defendant  to  make  this  assessment 
is  anconstitational,  no  other  question  raised 
by  the  appeal  may  be  said  to  fairly  arise  up- 
on the  record  of  the  case,  and  therefore  nec- 
essary to  be  considered  and  decided.  The 
act  in  question  may  be  found  on  page  1872, 
20  St  at  Large,  and  its  text  Is  as  follows: 
"An  act  to  provide  for  the  grading  and  pav- 
ing of  the  streets,  public  ways  and  alleys 
of  the  dty  of  Greenville. 

"Section  1.  Be  It  enacted  by  the  senate  and 
house  of  representatives  of  the  state  of  South' 
Carolina,  now  met  and  sitting  in  general  as- 
sembly and  by  the  anthwity  of  the  same, 
that  the  mayor  and  alderman  of  the  dty  of 
Greenville,  shall  have  power  and  authority, 
and  It  Is  hereby  made  their  duty,  lo  grade, 
pave,  macadamize  and  otherwise  Improve  for 
travel  and  drainage  the  streets,  public  ways, 
and  alleys  of  said  city  or  such  of  them  as 
they  may  deem  advisable,  and  to  constmct 
side  walks  and  to  pave  ihe  same  and  pnt 
down  crossings,  carblngs,  drains,  side  drains, 
and  cross  drains,  snch  as  may  6e  necessary 
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lo  their  Judgment  to  carry  out  the  prorlslons 
of  this  act 

"Sec.  2.  In  order  to  more  effectually  cairy 
out  the  authority  hereby  delegated,  the  saM 
mayor  and  aldermen  shall  hare  power  to  aa- 
aess  one-third  of  the  costs  of  such  grading, 
ttavlitg,  macadamizing  and  improving  said 
alreets,  public  ways,  and  alleys  of  said  city 
both  as  to  sldewallcs  and  roadways'  upon  the 
abutting  property  owners  on  each  side  of  said 
streets,  public  ways,  and  alleys,  so  that  said 
property  in  the  aggregate  shall  pay  two- 
thirds  of  the  said  costs,  and  the  said  city  the 
remaining  one-third.  Said  assessments  to  be 
paid  by  said  property  holders  pro  rata  ae- 
cording  to  the  frontage  of  the  property  on 
said  streets,  public  ways  and  alleys,  respeo- 
tlyely,  aud  the  money  arising  from  such  as- 
sessments shall  be  applied  to  the  payment 
of  interest  on  and  as  a  sinking  fund  to  re- 
deem the  same  under  such  regulations  as 
said  mayor  and  aldermen  may  by  ordinance 
prescribe. 

"Sec.  8.  The  assessment  provided  for  in  sec- 
tion 2  of  this  act  shall  be  collected  as  other 
taxes  In  said  city  are  collected  and  in  such 
installments  as  the  said  mayor  and  alder- 
men shall  by  ordinance  prescril>e. 

"Sec.  4.  Whenever  the  said  mayor  and  al- 
dermen shall  determine  to  improve  any 
street,  public  way  or  alley  as  hereinbefore 
provided,  they  shall  cause  the  same  to  be 
carefully  surveyed,  and  the  proposed  grade 
definite^  established,  and  ascertain  as  ac- 
curately as  possible  the  cost  of  the  contem- 
plated improvement,  and  shall  also  cause  the 
frontage  of  each  piece  of  property  fronting 
on  said  street,  public  way  or  alley  to  be  de- 
termined and  fixed  so  that  the  assessment  on 
each  property  holder  may  be  easily  ascer- 
tained. 

"Se&  B.  To  obtain  the  means  of  carrying 
out  the  provisions  of  this  act  on  the  part  of 
the  dty  the  said  mayor  and  aldermen  may 
Issue  and  negotiate  bonds  of  said  dty  under 
the  provlsloos  of  aectloa  81  of  the  charter 
of  said  dty. 

"Sec.  6.  The  said  mayor  and  aldermen  shall 
have  power  and  authority  by  ordinance  to 
provide  the  details  necessary  and  requisite 
for  carrying  out  the  provisions  of  this  act" 

Approved  December  22,  A.  D.  1891. 

Just  now,,  greater  particularity  is  not  need- 
ful, to  bring  the  issue  of  the  constitutionality 
Dt  this  act  before  the  court,  than  to  say  that 
the  defendants  have  passed  the  ordinances 
required  by  this  act,  and  made  the  asaesB- 
ments  therein  contemplated,  upon  the  plain- 
tiff, as  one  of  the  property  owners  whose 
property  abutted  on  the  front  of  Main  street. 
In  said  dty,  for  one-third  of  such  cost 

The  first  question  that  presents  itself  here 
Is,  what  power  of  legislation  lias  the  general 
assembly  of  this  state?  It  may  savor  of 
extreme  care,  but  it  is  eminently  proper  that 
this  .court  should  declare  its  recognitl<Mi  of 
responsibility  in  nndertaliJng  to  pass  up<m 
the  rights,  duties,  and  powers  of  a  co-ordi- 


nate brandi  of  tbe  state  government.  TVe 
are  not  unmindful  that  in  the  bill  of  rights. 
Incorporated  In— as  a  part  of— our  constitu- 
tion, section  26  distinctly  provides:  "In  the 
government  of  the  xwmmonwealth,  the  leg- 
islative, executive  and  Judicial  powers  of  the 
government  shall  be .  forever  separate  and 
distinct  from  each  other.  •  •  •"  Yet  it  is 
made  the  duty  of  this  tribunal  to  decide 
when  either  of  the  other  two  has  exceeded 
the  grant  of  power  under  the  constitution 
and  laws,  when  such  a  question  is  fairly  In- 
volved in  an  adion  or  special  proceeding  be- 
tween parties  litigant;  but  any  dedsion 
which  denies  efficacy  to  an  act  passed  by  the 
legislature,  for  the  want  of  constitutional 
power.  Is  only  made  after  an  allowance  by  us 
of  all  presumptions  In  favor  of  the  rightful- 
ness of  such  exercise,  which  are  required  to 
be  overcome,  dearly  and  certainly,  by  him 
who  assails  such  constitutional  power. 

Our  state  constitution,  as  the  grant  of  its 
power  to  the  general  assembly,  in  section  1 
of  article  2,  Is  in  these  words:  "The  legisla- 
tive power  of  this  state  shall  be  vested  in 
two  distinct  branches,  the  one  to  be  styled 
the  'Senate'  and  the  other  the  'House  of  Rep- 
resentatives' and  both  together  the  'Qeneral 
Assembly  of  the  State  of  South  Carolina.'" 
We  may  announce  as  the  result  of  our  con- 
siderations, fortified  by  decisions  both  before 
and  after  tiie  adoption  of  this,  our  present 
constitution,  that  by  the  use  of  the  language 
here  quoted  the  t>eopIe,  in  convention  assem- 
bled, clothed  the  general  assembly  witb  the 
whole  legislative  power  c&pable  of  being  ex- 
ercised within  our  borders,'  subject  only  to 
sucb  restrictions  upon  and  regulation  of  sndi 
power  as  are  embraced  in  the  constitution  it- 
self, or  that  of  the  XTnited  States.  State  t. 
Mayor,  etc.,  of  City  of  Charleston,  10  Rich. 
Law,  601;  State  v.  Hayne,  4  a  C.  420;  Pd- 
eer  v.  Campbell,  16  S.  C.  692;  Bz  parte 
I^rncb,  16  S.  0.  8S;  Utsey  r.  Railroad  Co., 
88  8.  O.  800,  17  S.  B.  141;  and  other  cases 
since  dedded.  As  before  remarked,  all  pre- 
stimptlons  are  solved  in  favor  of  the  atasO- 
tutionality  of  an  act  of  tbe  legtslatotc,  and  K 
devolves  upon  one  who  assails  it  to  pdnt  oat, 
certainly  and  clearly,  wbere  It  la  onconstlta- 
tlonal.  This  has  been  undertaken  by  ttie 
respondent  in  the  case  at  bar,  and  the  duty 
Is  now  devolved  upon  ttils  court  to  pass  upon 
these  several  propositions. 

A  munldpal  corporation.  In  this  state,  can 
only  exercise  power  with  whldt  It  Is  do&ed 
by  the  genetad  assembly.  State  r.  Town  of 
MaysvUle,  12  S.  C.  70-  And,  as  we  have  be- 
fore seen,  the  general  assembly  is  only  able 
to  vest  such  municipal  corporation  with  pow- 
ers within  the  restrictions  contained  In  oar 
own  state  constitution  and  that  of  the  Unit- 
ed States.  The  power  at  taxation  may  be 
given  to  a  municipal  corporation,  but  such 
poorer,  when  exercised  by  sudi  munldpal 
corporation,  must  not  only  be  exerted  accord- 
ing to  the  charter  titiereof,  but  also  wltlUa 
the  limits  of  the  constitution  ot  the  state. 
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Amons  tbe  powen  of  tke  corporation  of  the 
dty  of  GreenvUle.  la  tbe  Goatrol  of  Us  streeta, 
waya  etc;  and,  within  certain  well-defined 
re8trletl(»i8,  sncb  municipality  may  tax  tlie 
property  within  Its  territorial  limits  to  im- 
prove and  lEeep  in  repair  sncb  streets,  way^ 
stdewallts,  etc.  The  respondent  concedes  the 
constitntlonality  of  the  act  of  tbe  general  as- 
sembly which  clothes  the  city  of  Oreenyille 
with  the  right,  by  taxation,  to  raise  tbe 
funds  necessary  to  pay  for  one-third  of  the 
cost  of  tbe  inopoeed  improvements  to  the 
roadway  and  tbe  sidewalks  of  the  city  of 
Greenville;  bat  he  goes  farther,  and  InsistB 
that  tbe  whole  of  such  cost  should  be  paid 
from  general  taxation  in  said  city.  It  is  too 
late  in  tbe  day  to  qaestlon,  in  our  courts, 
that  highways  (and  public  streets  in  our 
cities  and  towns  are  highways)  belong  to  the 
public.  Their  being  laid  out  over  the  lands 
of  private  individuals,  without  compensation 
to  the  private  individuals,  was  maintained 
In  our  courts  prior  to  our  constitution  of 
186&  Lindaey  v.  Commissioners,  2  Bay,  38; 
Patrick  V,  Commis»Ioners,  4  McCord,  641. 
Since  oar  constitution  of  1868,  such  power  ex 
ists,  but  compensation  therefor  must  be  first 
provided.  Section  23,  art  1,  Ck>nBt  1868.  But, 
for  highways  (and,  as  before  remarked.  Main 
street,  in  tbe  city  of  Greenville,  is  a  high- 
way), belonging  to  the  public,  may  taxes  be 
laid  upon  private  citizens,  who  happen  to 
own  the  land  abutting  upon  such  highway,  tr 
Improve  such  a  highway,  In  exoneration  of 
all  other  citizens  who  own  property  in  said 
city}  This  Is  a  serious  question.  Many 
othtx  stat«fl^  speaking  through  their  courts 
of  last  resort,  have  so  af&rmed.  It  la  al- 
ways to  be  regretted  when  a  difference  in 
judgment  i^>on  the  same  subjects  exists  in 
the  coorta  of  last  resort  in  the  difCerent 
states  of  this  Union.  Our  oath  of  office  re- 
quires us  to  uidiold  tbe  laws  of  this  common- 
wealth, subject  to  such  restrictions  thereon 
as  exist  in  tbe  constitutions  of  this  state  and 
that  of  the  United  States.  Among  the  laws 
of  this  commonwealth  is  the  organic  law,  as 
found  in  the  twelfth  and  fourtectntb  sec- 
tions of  article  1  of  onr  constitution  of  1868- 
The  latter  section:  "No  person  shall  be  ar- 
rested, imprisoned,  disponed  pr  dispossessed 
of  his  property,  immunities  or  privileges,  put 
out  of  the  protection  of  the  law,  exiled,  or  de- 
prived of  his  lite,  liberty  or  estate  but  by 
the  Judgment  of  his  peers  or  tbe  law  of  the 
land.  *  *  *"  When  the  clauses  of  tbe  con- 
stitution .of  the  state  empowering  tbe  gen- 
eral assembly  to  clothe  a  city,  town,  or  vil- 
lage with  the  right  to  levy  a  tax  are  consid- 
ered, we  must  also  consider  sections  12  and 
14  of  article  1  along  with  them.  The  sec- 
tions of  our  constitution  authorizing  the  gen- 
eral assembly  to  clothe  one  of  its  munldpall- 
tlee  wltb  tbe  power  of  taxation  ace  sections 
8  and  9  of  article  9,  In  these  words: 

"Sec.  &  That  the.  corporate  authorities  of 
counties,  townships,  school  districts,  cities, 
towns  and  villages  may  be  v^ted  with  power 


to  aBsen  and  c(dtect  taxea  for  oorporate  pur- 
poses, such  taxes  to  be  nnlfonn  tn  respect 
to  persons  and  proiierty^^wltUA  the  JnrisdlO' 
tlon  of  the  body  Imposing  tbe  same.  Ajod 
the  general  assembly  shall  require  that  all 
tbe  property  except  that  heretofore  exempted 
within  the  limits  of  municipal  corporations, 
shall  be  ttixed  for  the  payment  of  debts  con- 
tracted under  authority  of  law. 

"Sec.  0.  The  general  assembly  shall  provide 
for  the  tncoTp<»atlon  and  organization  of 
cities  and  towns,  and  .shall  restrict  their  pow- 
er of  taxation,  borrowing  money,  contracting 
debti  and  loaning  their  credit" 

Great  stress  is  laid,  by  appellants  <q>on  tbe 
two  decisions  of  this  court  (State  v.  Hayne, 
4  S.  O.  403,  and  State  v.  Columbia,  6  S.  Q. 
1)  as  construing  the  power  of  taxation  by 
the  state  Itself,  in  the  first  case,  and  of  taxes 
laid  by  a  city,  in  the  second  case.  These 
cases  have  been  recognized  by  this  court  re- 
peatedly since  they  were  rendered,  and  we 
do  not  propose  to  question  their  ruling  author- 
ity now.  But,  when  examined,  it  will  be 
ascertained  that  State  v.  Hayne,  supra,  af- 
firmed the  constitutional  power  of  the  gen- 
eral assembly  of  this  state  to  require  a  li- 
cense fee  to  be  paid  by  an  attorney,  in  ad- 
Uttoa  to  the  tax  upon  property,  real  and 
personal,  while  that  of  State  v.  Columbia, 
supra,  affirmed  the  right  of  the  city  of  Co- 
lumbia, under  Its  charter,  to  require  a  license 
fee  to  be  paid  by  a  bank  within  its  limits. 
In  addition  to  a  tax  upon  its  property.  When 
these  cases  are  critically  examined,  it  will 
be  discovered  that  the  principles  presented 
by  tbe  case  at  bar  were  in  no  wise  invtdved 
then. 

We  think  It  wUl  be  found  that  the  case 
of  State  V.  City  CouncU  of  Charleston, 
12  Rich.  Law,  702,  decided  by  tbe  court  of 
errors  in  this  state  in  1860,  will  throw,. grea,t 
light  upon  the  case  at  bar.  In  tbe  case  Just 
cited,  the  city  council  had  determined  that 
it  was  expedient  to  widen  George  street,  in 
said  city,  and  for  that  purpose  had,  at  an 
expense  of  $26,000,  purchased  the  land  on 
the  north  side  of  said  street  Under  the. act 
of  1850  the  city  council  had  appointed  com- 
missioners, whose  duty  |t  was  to  ascertain 
tbe  cost  and  expense  of  widening  said  street 
and  to  assess  such  cost  and  expense,  to  be 
paid  by  the  proprietors  oji  lots  and  bouses  4m 
tbe  south  side  of  said  street,  according  to  the 
benefit  accruing  to  such  lots.  When  these  a«- 
sessments  were  made,  sncb  proprietors  of 
lots  and  houses  refused  to  pay  the  same, 
upon  the  ground  that  such  assessment  was 
"against  the  laws  of  the  land,  in  derogation 
of  the  right  of  trial  by  Jury,  and  to  uncon- 
stitutional, and  void."  This  question  arose 
under  the  constitution  of  1790,.  in  tbe  ninth 
article,  whose  senood  section  provided  that 
'•no  freeman  of  this  state  shall  beitaben, 
or  imprisoned,  or  disseized  of  his  f£e«bot4 
liberties  or  larlvUeges,  or  outlawed,  or  exiled, 
or  In  any  manner  destroyed  or  deprived  of 
bis  life  or  Mbiwty,  or  property  but  by  tbe 
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judgment  of  bis  peers,  or  by  the  Um  of  ttto 
UauL"  WbHe  Chancellor  (afterwards  Obief 
Toatloe)  Donktai  waa  discussing  the  defense 
that  snch  power  could  be  successfully  refer- 
red to  and  bottomed  upon  the  general  power 
of  taxation  Inherent  In  every  goyemment,  he 
said:  "No  power  la  more  necessary,  ntuie 
more  universally  recognized,  and.  It  may  be 
added,  none  the  unjust  exercise  of  which  has 
been,  in  all  countries  and  all  ages,  a  more 
fruitful  source  of  complaint  and  dissatisfac- 
tion. Taxes  are  collected  In  a  summary 
manner,  and  without  an  opportunity  to  the 
party  of  being  heard.  This  legal  process 
(says  Judge  Nott  In  State  t.  Allen,  2  Mc- 
Oord,  65),  which  was  originally  founded  In 
necessity,  has  been  consecrated  by  time,  eta, 
mvti  be  an  exception  to  the  trial  by  jvry, 
and  ii  embraced  in  the  aUernative  in  M« 
Um  of  the  land.  [Italics  onrg.]  •  •  •  But 
In  the  same  case  it  was  held  by  the  court 
that  an  Imposition  by  the  legislature,  by  the 
name  of  a  (ax,  yet  wanting  its  qualities,  could 
not  be  levied  and  collected  as  such  without 
violation  of  the  constitutional  rights  of  the 
dtlzen,  and  the  act  was  null  and  void.  Es- 
sential characteristics  of  any  system  of  tax- 
ation (properly  so  called)  are  certainty,  equal- 
ity, vniveriaMty."  The  taxation  proposed  by 
the  city  council  of  Greenville  upon  the  plain- 
tiff (respondent),  under  the  light  furnished 
by  State  v.  City  Council  of  Charleston,  su- 
pra, in  order  to  be  legal,  must  be  either  di- 
rectly auth(vized  by  the  constitution,  or  by 
"the  law  of  the  land."  Certainly,  there  is 
no  provision  in  the  constitution  which  direct- 
ly, or  by  necessary  implication,  authorizes 
this  tax.  Is  there  authority  for  this  tax  in 
nhe  law  of  the  laud"  ?  What  does  this  term, 
"law  of  the  land,"  mean,  as  Interpreted  by 
our  courts  <A  last  resort?  Judge  O'Neall,  in 
pronouncing  the  judgment  of  the  court  of 
errors  in  this  state  in  the  case  of  State  v. 
Simons,  2  Speer,  761,  thus  stated  the  doc- 
trine: "In  this  state,  taking  as  our  guide 
Zylstra's  Case,  1  Bay,  384;  White  v.  Ken- 
drlek,  1  Brev.  471;  State  v.  Maxcy,  1  Mc- 
Mul.  002,— there  can  be  no  hesitation  in  say- 
ing that  these  Words  mean  the  common  law 
and  the  statute  law  existing  in  this  state  at 
the  adoption  of  our  constitution  (1790).  Al- 
together, they  constitute  the  body  of  the 
law,  prescribing  the  course  of  Justice  to 
which  a  freeman  is  to  be  considered  amena- 
bto  in  all  time  to  come."  An  examinaticMi 
of  onr  statutes  prior  to  1790,  relating  to  the 
Improvement  of  streets  and  sidewalks,  will 
show  that  the  provisions  therein  related  to 
the  dty  <rf  Charleston,  and  that  such  statutes 
were  confined,— that  of  1698  (7  St  at  Large, 
p.  12)  to  requiring  every  Inhabitant  of 
Cbarleaton  to  mend  and  raise  the  sidewalk 
Id  fnmt  of  his  house  In  the  manner  and  to 
ttie  Amenslons  therein  prescribed,  on  penalty 
«t  forfeiting,  for  eaxdi  house,  a  penalty,  to 
be  eoltoetad  under  the  warrant  of  a  justice  of 
ttie  peace;  and  that  of  17M  to  requiring  the 
ooDstmction  of  sewers  or  drains  and  side- 


walks. These  statutes  were  ooosldered  and 
upheld,  with  retnctanee,  In  the  two  cases  a# 
Cruikshanks  v.  Council,  1  McCTord,  860  (de- 
cided In  1821),  and  Yeadon  r.  (3ouncil  (de- 
cided on  circuit  In  1828).  And  when  the  act 
of  18S0  (12  St  at  Large,  p.  5466)  was  con- 
sidered by  the  court  in  the  case  of  State  t. 
City  Council  of  Charleston,  supra,  the  court 
of  errors  distinctly  repudiated,  as  foreign  ts 
our  laws,  any  mode  of  taxaticn  for  the  im- 
provement of  the  streets  of  the  city  of 
Charleston  which  looked  to  the  assessment 
of  property  abutting  on  George  street,  in 
that  city,  according  to  the  benefits  to  be  de- 
rived from  such  improvement  to  such  land- 
owners, under  the  said  act  of  1850,  saying: 
"As  has  been  said,  the  general  rule  knows 
nothing  about  partial  aueument  for  ben- 
efits, or  the  selection  of  a  portion  for  a 
class.  Existence  of  persons,  or  the  posses- 
sion of  property,  and  not  the  tuppoeed  ben- 
efiis,  are  ilie  guide.  When  each  is  taxed  ac- 
cording to  the  value  of  his  property,  both 
equality  and  certainty  may  be  attained,  to  a 
reasonable  extent  but  what  may  be  bene- 
ficial or  otherwise  is  a  matter  of  opinion  or 
fancy  or  vague  conjecture."    (Italics  ours.) 

These  principles  may  be  deduced  from  that 
case:  (1)  The  right  to  tax  persons  or  prop- 
erty abutting  ux>on  a  public  street,  for  im- 
provements made  upon  such  public  street.  In 
exoneration  of  other  persons  or  proi>erty  with- 
in the  same  territorial  UmitB  as  are  the  per- 
sons or  property  abutting  upon  a  highway  or 
public  street.  Is  opposed  to  "the  law  of  the 
land,"  and  Is  therefore  unconstitotional.  ^) 
The  right  to  tax  property  abutting  upon  a 
public  street,  to  pay  the  costs  of  improve- 
ments upon  the  same,  according  to  the  sup- 
posed benefit  to '  such  property  by  such  tm- 
provement,  is  distinctly  repudiated.  (S)  The 
light  to  tax  the  land  abutting  upon  public 
streets,  for  the  costs  of  Improvements  of  side- 
walks and  sewers  in  front  of  such  land,  is 
recognized,  because  such  power  was  exercised 
by  reasoh  of  statutes  passed  before  the  adop- 
t\<m  of  tiie  constitution  of  1790,  and  may 
therefore  be  said  to  be  embraced  in  "the  law 
of  the  land."  This  principle  was  recognized 
with  rductance,  and  only  because  of  previoDS 
decisions  affirming  its  existence.  We  heartily 
sympathize  in  the  r^nctance  expressed,  and 
only  affirm  its  existmee  under  the  authority 
of  Budi  previous  adjudications. 

When  onr  constituticm  'was  adopted,  in 
1868,  this  case  <^  State  v.  City  Council  of 
Charleston,  supra,  had  construed  the  legisla- 
tive power  of  this  state,  so  far  as  its  exercise 
in  the  direction  of  requiring  property  abut- 
ting upon  streets  to  pay  for  Improvemmts  up- 
on the  same  according  to  the  benefits  derived 
therefrom  was  concerned;  and,  as  before  re- 
marked, there  is  no  tHTorlsion  of  such  Instru- 
ment whldi  directly  or  Indirectly  contravenes 
the  same.  The  principle  Is  wdl  recognized 
that  when,  prevlotu  to  the  adoption  of  a  new 
oonstltnti<m,  tbero  exist  laws  and  decisions 
coDStruiuf  sndi  laws*  and  Oils   force  and 
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t-wer  Is  not  directly  or  by  necessary  ImpUca- 
3n  denied  In  tbe  new  instrument,  sncb  laws 
id  'decisions  suryire  witli  fnll  force  and  ^- 
!Ct      Sucli  being  the  case,  we  do  not  feel  at 
berty  to  disregard  tliem,  unless  we  would 
isume  tbe  responsibility,  by  reversing  snch 
acisions,   of  asserting  tbe  existence  in  our 
jQnaonwealtb  of  a  different  system.    This 
ttter  step  we  do  not  feel  at  liberty  to  adopt 
t  may  be  frankly  admitted  that  we  have  enx- 
loyed  much  of  the  time  since  the  hearing  of 
lis  appeal  in  considering  this  very  question, 
'his  consideration  of  the  subject  has  tended 
3  Increase  our  respect  and  acquiescence  in 
he  previous  policy  of  the  state,  as  being  bot- 
omed  upon  the  immutable  principles  of  right 
a  the  citizen  to  the  enjoyment  of  his  property 
ree  from  any  danger  of  Its  being  taken  from 
dm   by  such  exercise  of  arbitrary   power, 
vhen  it  is  remembered  that  the  fundamental 
>bject  of  government  Is  the  protection  of  the 
ife,  liberty,  and  property  of  each  Individual 
■esiding  within  a  state;  that  the  exercise  of 
be  right  of  taxation  Is  supported  by  the  truth 
iiat  every  individual  should  contribute  of  his 
means  to  defray  the  expenses  of  government, 
to  enable  it  to  protect  life,  liberty,  and  prop- 
erty within  its  territorial  limits;  that  such  t^- 
ation  is  for  a  public  purpose,  and  must  be 
uniform  in  its  imposition  upon  all  the  persons 
and  property  within  a  state,  when  for  state 
purposes,  and  upon  all  the  persons  and  prop- 
erty within  a  municipal  corporation,  when  for 
Its  purposes;  that  there  exists  no  power,  ex- 
cept the  police  power.  In  a  state,  to  compel  an 
individual  citizen  to  Improve  his  property, 
and  of  this  class  Charleston  v.  Werner,  38  S. 
C.  488,  17  S.  E.  33,  is  an  Instance,  and  that 
the  Improvement  of  public  streets  does  not 
fall  within  the  police  power;  that  the  experi- 
ence of  mankind  has  established,  as  a  truth, 
that,  in  republics,  no  greater  protection  from 
unjust  taxation  exists  than  the  power  of  the 
people,  who  select  the  representatives  who  lay 
taxes  npon  them,  to  change  such  representa- 
tives, if  the  taxing  power  has  been  unjustly 
exercised,  but  that  tbe  beneficent  results  of 
this  principle  of  our  government,  in  this  re- 
spect, are  largely  denied  when  onerous  taxa- 
tion upon  a  few,  to  the  exclusion   of  the 
many,  is  laid  by  representatives  chosen  by 
the  many  against  the  united  opposition  of  the 
few.    Granted,  as  it  should  be,  that  eminent 
text  writers,  and  the  Judicial  tribunals  of 
many  states  of  this  Union,  adopt  a  dlfTerent 
view  of  this  matter;  why  may  not  the  people 
of  this  commonwealth  adopt  a  domestic  pol- 
icy at  variance  with  tbe  views  of  others?   We 
have  a  settled  policy  of  our  own  on  other 
grave  snbjects,— for  instance,  the  indestructi- 
bility of  the  contract  of  marriage,  except  by 
death.  No  reason  exists,  or  can  be  suggested, 
why  the  domestic  policy  of  this  state  touch- 
ing tite  mode  of  taxation  tor  local  improve- 
ments should  be  made  to  conform  to  that 
tdogUA  by  any  of  our  sister  states. 
It  is  therefor*  tbe  Judgment  ot  Uila  court 


that  so  much  of  the  Judgment  of  the  drcnit 
court  as  grants  a  perpetual  injunction  against 
tbe  defendants,  preventing  any  assessment 
ujion  the  property  of  the  plaintiff,  and  other 
citizens  of  the  city  of  Oreenvllle  In  like  plight 
as  Ihe  plaintiff,  to  pay  for  the  cost  of  Im- 
proving the  roadway  of  Main  street,  In  said 
city,  be  affirmed;  but  when  the  said  Judg- 
ment enjoins  the  defendants  from  levying  and 
nasipaaing  upon  the  plaintiff,  and  others  in  like 
plight  with  him,  the  cost  of  tbe  improve- 
ments to  the  sidewalks  and  drains  frontlns 
their  resfpectlve  lands,  it  be  reversed. 

OABT,  J.,  did  not  hear  this  caaau 


(US  M.  0.  S90) 

COBiMISSIONERS  OP  BURKE  COUNTY  v. 

CATAWBA  LUMBER  GO. 
(Supreme  Court  of  North  Carolina.     Dec.  27, 
1894.) 
For  majority  opinion,  see  20  S.  B.  707. 

AVERY,  J.  (concnirln^  If  it  be  true,  as 
appeared  from  the  testimony  offered,  and  as 
was  found  by  the  Judge  below,  that  neither 
the  Catawba  river  nor  Johns  river  affords 
sufficient  water  to  float  logs  over  the  shoals 
that  abound  In  the  beds  of  both  except  when 
they  rise  suddenly  eight  or  ten  times  dtu-ing 
every  year,  and  continue  at  a  sufficient 
height  to  carry  tbe  logs  off  for  a  period  of 
from  24  to -48  hours,  then  neither  of  the  riv- 
ers would  fall  within  the  definition  of  a 
floatable  highway  heretofore  given  by  this 
court  Gwaltney  v.  Land  Co.,  Ill  N.  C.  547, 
16  S.  E.  692.  The  record  In  the  case  operates 
as  an  estoppel  only  upon  the  parties  to  the  ac- 
tion, or  those  who  are  in  privity  with  them, 
and  are  bound  by  the  decree.  As  between 
the  defendant  company  aird  every  riparian 
proprietor  who  owns  any  portion  of  the  bed 
of  the  Catawba  or  Johns  river,  It  Is  still  an 
open  question  whether  the  company  can  use 
the  water  passing  over  his  land  as  a  pub- 
lic highway.  Just  as  In  Gwaltney  v.  Land 
Co.  the  decree  precludes  the  defendant 
from  claiming  the  right  to  use  so  much  of  the 
bed  of  the  French  Broad  river  between  Ashe- 
ville  and  the  state  line  as  is  owned  by  Gwalt- 
ney, and  no  m<»:e.  The  perpetual  injunction 
must  therefore  be  so  drawn  as  to  restrain  the 
defendants  from  using  the  portion  of  said 
streams  where  the  county  bridges  are  sit- 
uated for  the  purpose  of  floating,  and  not 
any  part  of  either  river  above  or  below  such 
bridges.  In  Gwaltney's  Case  it  seemed  to 
have  been  admitted  that  so  mnch  of  tbe 
French  Broad  river  as  was  above  the  city  of 
AshevUIe  was  a  floatable  stream.  Non  con- 
stat, in  our  case,  but  that  tor  long  distances 
above  the  county  bridges  both  the  Catawba 
and  Johns  rivers  may  not  be  hereafter  found 
to  be  floatable.  Nothing,  therefc«e,  is  set- 
tled by  this  Judgment  except  that  the  defend- 
ants are  to  be  fwever  enjoined  from  endaiv^ 
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Kerias  the  stability  of  tbe  bridges  mentioned 
tn  the  pleadings  by  attempting  to  float  logs 
over  or  under  them.  Whether  It  was  errone- 
ous In  the  first  Instance  to  hold  that  the 
rights  of  the  public  to  use  a  stream  as  a  high- 
way should  be  passed  upon  whenever  a  ri- 
parian proprietor  should  see  fit  to  sue  one 
80  using  It  for  trespass,  is,  if  our  former  ad- 
judications are  to  remain  undisturbed,  no 
longer  a  debatable  question.  The  conse- 
quence may  be  that  one  mill  owner  may,  by 
a  succession  of  findings  by  court  or  Jury,  es- 
tablish his  Individual  right  to  use  a  stream 
as  a  public  highway,  notwithstanding  the  ob- 
jections of  riparian  owners  or  county  author- 
ities along  the  whole  distance,  while  another 
less  fortunate  litigant  may  establish  by  yer- 
dlcts  the  right  of  the  public  to  an  easement 
in  all  but  a  single  tract  extending  over  tbe 
bed  of  the  stream,  and  be  driven  to  buy  the 
right  of  way  over  that  or  discontinue  his 
business.  Right  or  wrong,  the  law  has  thus 
been  written,  and  we  must  adhere  to  It  or 
modify  it  In  assenting  to  the  opinion  of  the 
court  I  wish  to  exclude  tbe  Inference  that  the 
right  of  any  particular  riparian  proprietor 
along  the  Catawba  or  Johns  river  to  the  use 
of  the  bed  of  the  stream  in  his  front  has  been 
adjudicated,  or  that  the  defendant  company 
Is  precluded  from  the  right  to  use  the  water 
flowing  over  his  land  for  transporting  Its 
logs.  It  has  been  long  settled  that  a  state 
may  by  statute  regulate  the  manner  of  float- 
ing logs,  even  on  larger  navigable  streams 
passing  through  ite  territory,  without  inter- 
fering with  Interstate  commerce.  In  the  ex- 
ercise of  this  authority  legislatures  have  en- 
acted laws  requiring  that  logs  should  be 
floated  only  in  rafts.  In  the  face  of  con- 
flicting verdicte  between  dilTerent  parties,  it 
may  be  difficult  to  determine  whether  the 
public  have  an  easement  In  any  stream  for 
the  purpose  of  transportation.  Tbe  power 
must  reside  somewhere  to  settle  tbe  ques- 
tion whether  a  water  course  Is  a  floatable 
stream.  We  have  seen  that  the  suits  be- 
tween Individuals  do  not  determine  the  rights 
of  the  public.  If  tbe  legislature  should  en- 
act a  law  providing  that  a  company  should 
have  the  privilege  of  floating  logs  along  so 
much  of  a  certain  river  as  was  not  already 
subject  to  an  easement  as  a  floatable  stream, 
would  the  courte  sanction  the  awarding  of 
damages  to  alternate  proprietors  along  Its 
banks  because  one  Jury  declared  it  not  a  high- 
way, and  assessed  damages  In  tbe  manner 
provided  by  law,  while  another  found  it  sus- 
ceptible of  use  as  a  channel  of  commerce? 
While  conceding  that  the  conclusions  in 
this  case  are  In  harmony  with  the  opinions  in 
tbe  Gwaltney  Case,  I  deem  it  proper  to  point 
oat  tbe  quicksands  towards  which.  It  seems 
to  me,  we  are  tending,  If  no  way  can  be  de- 
Tised  of  ascertaining  the  righto  of  tbe  public 
In  floatable  streams  except  by  endless  litiga- 
tion, with  nnsatlsfactoiT  and  conflicting 
Judgniwntfc 


(«  W.  va.  «) 
BAWEER  V.  MOORE  et  at. 
(Supreme  Court  of  Appeals  of  West  Virgtnis. 
Dec.  8,  1804.) 

CONTBIBUTIOH  AMOHO  SUSSmS  —  BCBBOSATIoa— 

FRADDin.RNT  CoNVSTAitrci— Skcxbt  Trust. 

1.  Between  cosureties  there  should  be  pro- 
portionate equality  of  burden.  One  who  oti 
been  compelled  to  pay  the  whole,  tiie  prindptl 
being  insolvent,  has  a  right  in  equity  to  oompd 
hlB  cosurety  to  pay  his  equitably  equal  part. 

2.  To  this  end  he  has  a  right  to  be  subro- 
gated to  all  the  rights  and  remedies  of  the 
creditor,  but  not  to  the  Injury  of  any  one  wh& 
by  any  rule  of  strict  law,  or  in  equity  and  a  good 
conscience,  stands  on  higher  ground,  or  for  any 
reason  has  a  better  right.  Such  a  one  will  not 
be  displaced  or  his  right  disturbed.  This  is 
the  essence  of  the  doctrine  of  subrogation. 

3.  A  case  In  which  a  conveyance  was  set 
aside  as  made  on  a  secret  trust  in  fraud  of  the 
grantor's  creditors,  and  the  land  conveyed  sub- 
jected to  the  lien  of  a  Judgment  in  favor  by 
subrogation  of  a  cosure^,  who  had  been  com- 
pelled to  pay  the  whole,  ue  prindpal  debtor  be- 
ing insolvent. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  county. 

Bill  by  Owen  Hawker  against  Wilson 
Moore  and  others.  From  a  decree  for  plain- 
tiff, defendant  Moore  appeala    Affirmed. 

J.  Philip  Clifford,  for  appellant  John  Ba*- 
sel,  for  appellee. 

HOLT,  J.  In  this  case  tbe  circuit  court  of 
Harrison  county,  by  decree  entered  on  tbe 
27  tb  day  of  January,  1893,  set  aside  as  fraud- 
ulent tbe  deed  made  by  appellant  Wilson 
Moore,  on  tbe  1st  day  of  September,  1880, 
to  Elam  F.  Piggatt,  for  the  25  acres  of  land 
mentioned,  and  decreed  tbe  sale  thereof  to 
pay  plaintiff's  Judgment,  from  which  defend- 
ant Moore  obtained  this  appeal. 

The  facte  are  as  follows:  On  the  15tb  day 
of  October,  1880,  the  Merchanto'  National 
Bank  of  West  Virginia,  at  Clarksburg,  was 
the  holder  of  a  promissory  note  given  to  tbe 
bank  by  James  Hawker,  tbe  principal  there- 
in, and  the  defendant  Wilson  Moore,  and 
plaintiff,  Owen  Hawker,  as  his  sureties,  and 
the  bank  on  that  day  obtelned  a  Judgment 
thereon  against  the  three  parties  named. 
James  Hawker,  the  principal,  was  insolvent 
and  plaintiff,  Owen  Hawker,  was  compelled 
to  satisfy  and  pay  the  Judgment  Therefore 
plaintiff  was  entitled  to  contribution  from  his 
cosurety,  defendant  Moore,  of  one-half  the 
amount  of  tbe  Judgement  thus  paid,  and  to 
that  extent  to  be  substituted  to  tbe  Judgment 
Hen  of  tbe  bank  against  his  real  estite. 
Whore  one  has  been  compelled  to  pay  the 
debt  of  another,  equity,  as  far  as  it  can  be 
done  without  Just  ground  of  complaint  on 
tbe  part  of  others,  substitutes  him  to  all  tbe 
righto  and  remedies  of  the  creditor  against 
such  debt(Hr.  This  doctrine  of  subrogation 
has  been  applied  freely  In  this  state,  and  to 
Ita  full  extent,  upon  the  genoal  principles  ot 
equity,  without  the  aid  of  any  statute;  and, 
bavlng  taken  this  correct  view  In  the  begin- 
ning, tiiere  has  so  tar  never  beoi  any  need  of 
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ay  statute  to  correct  any  misstep  Is  Improp- 
■  restraint  of  Its  application  upon  the  snp- 
osltlon   tliat  a  debt  once  paid  must  there- 
fter  be  treated  as  nonexistent  ander  all  dr. 
amstances,  and  to  all  Intents  and  for  all 
urposes.     The  doctrine,  as  It  has  been  ex- 
ounded  and  applied  in  our  courts,  has  noth- 
og  of  form,  nothing  of  technicality,  about 
t;    and  he  who,  in  administering  it,  would 
tick  In  tbe  letter,  forgets  the  end  of  its  cre- 
ition,  and  perrerts  the  spirit  which  gave  it 
)lrth.      It  Is  the  creature  of  equity,  and  real 
essential    justice   Is   its   object     Ender^   v. 
Brune  (1826)  4  Rand.  (Va.)  438,  447;   McNIel 
T.  Miller  (1887)  29  W.  Va.  480,  2  S.  B.  335; 
Etobinaon  t.  Sherman  (1845)  2  Grat  178;   2 
Bart.  Suit  In  Eq.  1051.     The  doctrine  is  em- 
inently calculated  to  do  exact  justice  between 
persona  who  are  bound  for  the  performance 
of  the  same  duty  or  obligation,  and  is  one, 
therefore,   which   is  much   encouraged  and 
protected.     "Equality  is  equity"  is  on  this 
branch  its  maxim.    It  springs  naturally  out 
of  the  two  equities  of  contribution  and  exon- 
eration, and  is  In  fact  one  of  the  means  by 
which  those  equities  are  enforced.    Bisp.  Pr. 
Bq.  (4tb  Ed.)  {  836;   Derlng  v.  Earl  of  Win- 
Chelsea,  1  C!ox,  318;  Pendlebnry  t.  Walker, 
4  Younge  &  O.  Excb.  441;    Steel  ▼.  Dixon,  17 
Ch  Dlv.  825;   Brett,  Lead.  Gas.  in  Mod.  Eq. 
(2d  Ed.)  285,  notes.     See  Ferguson  t.  Olbson, 
li.  R.  14  Eq.  379;  Forbes  t.  Jackson,  19  CJh. 
Div.  615,  under  the  mercantile  law  amend- 
ment, Act  19  ft  20  Vict  c.  97,  {  5;  2  Beach, 
Mod.  Eq.  Jnr.  §  809.     Here  the'  plaintifT  baa 
paid  off  tbe  Judgment,  and  asks  the  court  to 
glT«  him  the  benefit  of  the  creditor's  lien. 
Who  can  object  to  this?    Who  is  injured  by 
it?    Not  the  bank,  for  they  have  received 
their  debt  from   the  plaintiff,   and  Justice 
binds  them  to  give  the  plaintiff  their  vantage 
ground.    Not  the  principal  debtor,  for  be  is 
insolvent,  and  has  no  Interest  in  the  matter. 
Not  the  cosurety,  for  it  is  by  his  fault  that 
plaintiff  had  to  bear,  in  the  first  instance,  the 
whole  burden.     If  he  had  paid  his  half,  and 
equality  is  equity,  there  would  have  been  no 
oocaslon  to  ask  the  court  to  comi>el  him  to 
pay;  and  it  does  not  lie  with  him  to  say  that 
plaintiff  shall  not  occupy  a  vantage  ground 
that  enables  him,  by  process  of  law,  to  en- 
force the  performance  of  this  duty.     The  oth- 
er creditors  cannot  complain,  for  the  debt  has 
In  truth  not  been  paid,  because  not  paid  by 
the  one  ultimately  bound,  but  by  others,  who 
became  his  unwilling  creditors  In  due  course 
of  law.    But  if  there  should  be  any  one  who, 
by  any  rule  of  strict  law,  or  in  equity  and 
good  conscience,  stands  on  higher  ground,  or 
for  any  reason  has  a  better  right,  he  will  not 
be  displaced,  <»:  his  right  disturbed;   for  that 
is  tbe  essence  of  the  doctrine.    See  Pott  v.  Na- 
thans a841)  1  Watts  &  S.  155;    Eddy  v.  Trav- 
er  (1837)  8  Paige,  521;   Gross  v.  Davis,  87 
Tenn.  228,  11  S.  W.  92,  and  10  Am.  St  R. 
636,  notes;  Sheld.  Subr.  (2d  Ed.)  |  137;  Id., 
p.  209,  i  140;  24  Am.  ft  Bng.  Bnc.  Law,  p. 
tfl»!  Tbopias  T.  Stewart  (1888)  117  Ind.  50, 
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18  N.  E.  505;  Crumllsh's  AdmY  v.  Improve^ 
ment  Co.,  38  W.  Va.  390,  18  S.  E.  456,  and  23 
L.  R.  A  120,  note  7;  Dugger  t.  Wright 
(1888)  51  Ark.  232,  11  8.  W.  218. 

It  would  answer  no  nsefnl  purpose  to  take 
np  the  testimony  and  show  that  it  Justtfiea 
the  decree  complained  of.  Tbe  fair  conclu- 
sion to  be  drawn  is  that  the  deed  of  Sep- 
tember 1,  1880,  from  defendant  Moore  to  E. 
F.  PIggatt,  conveying  the  tract  of  land  of 
26  acres  In  the  bill  and  proceedings  mention- 
ed, was  made  by  Moore  to  hinder  and  delay 
his  creditors;  and  that  PIggatt  took  it,  was 
holding  It  for  him,  on  some  sort  of  secret 
trust,  the  full  terms  of  which  do  not  appear. 
But  Moore  continued  to  occupy  and  use  the 
land  as  his  own,  as  he  had  always  done, 
without  the  payment  of  an^  rent;  and  after 
E.  F.  Piggatt's  death  this  tract  of  25  acres 
was,  by  reason  thereof,  treated  as  not  be< 
longing  to  his  estate,  and  was  omitted  when 
partition  came  to  be  made  of  his  lands  among 
his  heirs.  Th^efore  the  decree  complained 
of  Is  affirmed. 


(40  W.  Va.  Ill) 

HINKSON  V.  EBVIN. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Dec.  16,  1894.) 

BviDsiroa  OT  Pabtnsrsbii^— AoaomrTma — Depo- 
sition. 

1.  Stronger  evidence  of  the  existence  of  a 
partnership  is  required  between  partners  than 
by  third  persons. 

2.  Under  •  bill  for  settlement  of  partnetship 
acconnt,  the  burden  of  proof  is  on  plaintiff;  and 
if  he  cannot  furnish  8«ifficient  to  establish  a 
partnership,  and  also  to  enable  the  commission- 
er to  state  a  partnership  account,  his  suit  neces- 
sarily fails. 

8.  A  court  will  not  nndertake  to  adjust  tbe 
rights  of  parties  without  satisfactory  means  of 
ascertaining  what  their  rights  are,  and  when  an 
acconnt  cannot  be  safely  stated,  and  the  true 
balance  between  the  parties  ascertained. 

4.  A  dejmsition  oi  a  party  read  on  the  hear- 
ing in  the  circuit  court  cannot  be  ignored  or  sup- 
pressed from  the  hearing  of  an  appeal  in  this 
conrtj  on  the  ground  that  since  the  decision  in 
the  circuit  court  the  adverse  party  has  died. 
(Syllabus  by  tbe  Ck>nrt) 

Appeal  from  ctrcult  court,  Brooke  county. 

Bin  by  W.  T.  Hlnkson  against  John  Ervin. 
From  a  decree  dismissing  the  bill,  plaintlfl 
appeals.    Afilrmed. 

3.  B.  Sommervllle  and  J.  G.  Palmer,  Jr., 
for  appellant  W.  P.  Hubbard  and  H.  O. 
Hervey,  for  appellee. 

BRANNON,  P.  This  was  a  suit  In  equity 
in  the  circuit  court  of  Brooke  county  by  W. 
T.  Hlnkson  against  John  Ervin  to  settle  a 
partnership  for  dealing  In  grain,  live  stock, 
and  other  farm  products,  Hlnkson  claiming 
a  liability  in  his  favor  against  Ervin.  The 
circuit  court  entered  a  decree  that  the  equi- 
tiea  were  with  the  defendant,  and  dismissing 
the  bill,  and  Hlnkson  appeals.  Ervin  flatly 
denies  the  existence  of  a  partnership,  and 
this  Issue  meet/9  us  at  the  fcont  door  of  the 
case.    Tbe  burden  Is  on  him  assarting  tite 
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partnership  to  proTe  it,  and  to  prove  a  part- 
nership the  evidence  must  be  stronger  be- 
tween partners  than  when  third  persons  as- 
sert it  Robinson  v.  Green,  5  Har.  (Del.)  115. 
There  are  some  circumstances  Indicating  a 
partnership,  bat  they  indicate  only;  they  do 
not  prove  IL  It  taken  alone,  they  would 
be  inconclusive,  and  leave  the  question  in 
such  obscurity  that  I  doubt  whether  a  court 
<<ouId  find  a  partnership  upon  them;  but 
thete  are  numerons  circumstances  of  a  moce 
conclusive  nature  going  to  repel  any  claim 
of  the  existence  of  a  partnership.  The  rec- 
ord from  which  the  facts  are  to  be  gleaned 
is  voluminous  and  complicated,  and  the  evi- 
dence long  and  circumstances  numberless. 
It  would  be  simply  worse  than  useless  to  de- 
tail the  evidence  of  facts  here,  since  the 
question  whether  there  was  a  partnership 
is  purely  one  of  fact,  and  the  evidence  and 
facts  bearing  on  its  solution  would  be  ap- 
plicable only  In  this  case,  and  be  no  prec- 
edent for  otb&c  cases.  In  opinions  for  pub- 
lication in  the  Reports,  details  of  evidence 
and  facts,  except  so  far  as  is  necessary  to 
render  intelligible  points  of  law  adjudicated, 
are  out  of  place.  If  we  give  facts  on  one 
side,  we  should  give  those  on  the  other, 
and  the  Reports  are  cumbered  with  page 
after  page  of  mere  circumstances  and  facts 
which,  after  all,  can  perform  no  legal  func- 
tion. Opinions  should  give  points  of  law  and 
legal  principles  adjudicated,  not  endless  de- 
tails of  evidence,  or  even  facts. 

We  think  the  evidence,  as  a  whole,  does 
not  establish  the  partnership.  Common  rules 
of  evidence  require  one  seeking  to  recover  of 
another  to  establish  the  elements  essential 
to  his  recovoy  by  full  proof.  Starkle,  Ev. 
Moreover,  even  If  we  cotild  say  that  a  part- 
nership did  exist,  the  plaintiff  would  en- 
counter another  insurmountable  obstacle.  A 
perusal  of  the  large  record  will  show  that 
the  means  to  accomplish  a  statement  are 
utterly  inadequate.  No  books  of  three  years 
of  quite  an  extensive  business,  covering 
many  thousands  of  dollars,  were  kept  Lit- 
tle memorandum  books  are  somewhat  mu- 
tilated; some  papers  lost;  papers  claimed 
to  bear  upon  the  matters  uncertain  and  in- 
complete. A  court  to  accomplish  a  settle- 
ment would  have  to  wend  its  way  through 
a  maze  of  circumstances  and  papers  so  com- 
plicated, so  inconclusive  and  uncertain,  as 
instruments  of  evidence,  that  any  conclusion 
as  to  amount  or  process  of  adjustment  would 
be  veiled  in  uncertainty,  leaving  the  mind 
uncertain  that  it  was  attaining  justice.  If 
there  was  a  partnership,  the  case  is  a  re- 
markable one  for  its  absence  of  books  and 
papers  and  other  means  of  adjustment  A 
court  must  have  some  safe  data  to  guide  its 
steps.  If  through  negligence,  bad  business 
conduct  loss  of  papers,  or  other  cause,  such 
data  are  wanting,  a  court  simply  cannot 
act  If,  aa  I  think  la  the  case,  the  business 
done  which  ia  dalmed  to  have  been  partner- 
ship was  the  sole  business  of  Hinkson.  or  bis 


wife  by  him  as  agent  we  can  account 
somewhat  for  absence  of  books  and  memo- 
rials of  the  transactions;  but  it  is  incompre- 
hensible that  a  partn^^hlp  so  important 
could  have  existed  without  papers,  books. 
Inventories,  and  other  means  of  tracing  its 
progress,  ascertaining  its  Ices  or  gain,  or 
stating  an  account  of  it;  and  this  is  a  power- 
ful circumstance  to  repel  the  idea  of  a  part- 
nership. To  make  a  partnership  account 
there  must  first  be  a  general  account  of  the 
partnership  dealings  to  ascertain  the  profit 
or  loss,  and  then  separate  accounts  between 
the  partners  aitd  firm.  The  Individual  ac- 
count is  impossible  imtil  the  general  account 
Is  made,  as  we  cannot  tell  whether  a  profit  or 
loss  is  to  be  shared  until  we  know  whether 
there  is  a  profit  or  loss.  The  commission- 
er's report  In  this  case,  fljidlng  a  balance 
against  Ervln,  ignored  this  principle  In  stat- 
ing no  general  account  to  say  nothing  of 
other  defects;  and,  in  fact  this  is  not  sur- 
prising, as  I  do  not  see  bow  either  this  gen- 
eral account  or  <Hie  between  the  partners 
could  be  made  upon  any  basis  better  than 
guesswork.  The  commissioner  says  the 
means  befc«e  him  were  insufficient  to  make 
a  statemt at  satisfactory  to  himself.  He  says 
the  evidence  as  to  terms  of  partnership  and 
as  to  profits  and  losses  is  exceedingly  meager 
and  unsatisfactory.  Certain  legal  principles 
here  apply.  Under  a  bill  for  partnership  ac- 
counts, the  burden  of  proof  Is  on  the  com- 
plainant and.  If  he  cannot  furnish  sufflcient 
evidence  to  enable  a  mast»  to  state  a  part- 
nership account  his  suit  necessarily  fails. 
Maupin  T.  Daniel,  3  Coop.  223.  "Where 
there  are  issues  as  to  the  existence  of  a 
partnership  and  the  state  of  its  affairs  and 
business,  or  the  state  of  the  accounts  be- 
tween the  partno's,  the  burden  is  on  the 
plaintiff;  and,  if  he  cannot  furnish  sufilcient 
evidence  to  enable  the  court  to  state  a  part- 
n«sblp  account  his  suit  necessarily  fails." 
Ashley  v.  \^aUiams,  17  Or.  441,  21  Pac.  656. 
Same  effect,  Nims  v.  Nims  (Fla.)  1  South. 
527;  Marvin  v.  Hampton,  18  Fla.  131.  In 
Davidson  v.  Wilson,  3  DeL  Cb.  307,  the  court 
refused  to  state  a  partnership  account  be- 
cause on  the  testimony  it  was  impossible  to 
state  an  account  and  said  that  the  court 
would  "never  undertake  to  adjust  the  rights 
of  parties  without  satisfactory  means  of  as- 
certaining what  their  rights  are,  and  when 
an  account  cannot  be  safely  stated,  and  the 
true  balance  between  the  parties  asotf- 
tained."  The  Maryland  court  said:  "A  court 
of  equity  will  not  grope  its  way  In  utter 
darkness,  and  undertake  to  create  and  es- 
tablish a  claim  upon  mere  contlngenciee,  or 
the  preponderance  of  mere  poBsibllitiee  or 
probabilities;  and  there  is  no  duty  devolv- 
ing on  It  to  assume  the  impracticable 
task  of  adjusting  the  rights  of  the  part- 
ners, when  the  proof  iB  utterly  deficient 
and  inconclusive."  Hall  ▼.  daget^  48  Md. 
234.  And,  if  any  hardship  tall  on  Hink- 
son. he  is  to  blame  for  it     He  was  the 
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ctlve  party  In  the  bnslness,  transacting, 
may  say,  the  whole  business.  The  moneys 
r  the  alleged  firm  were  bept  in  bis  sole  name 
I  bank.  He  employed  i>eople  to  help  In  the 
oslness.  He  had  the  papors.  Brvln  was 
Q  old  man  then,  beyond  three  score  and 
in,  so  bad  In  health  that  during  the  alleged 
artnershlp  he  was  compelled  to  go  Soath. 
[e  had  lost  his  memory,  was  weak  In  mind, 
ad  considerable  evidence  shows  that  he 
as  really  not  competent  to  transact  bnal- 
ess;  and.  In  fact,  at  most  against  him,  he 
ildom  participated  In  the  business.    Now, 

was  peculiarly  the  dnty  of  Hlnkson,  nn- 
sr  these  circumstances,  to  properly  conduct 
Dd  keep  books  of  the  business.  In  Stoat  t. 
eabrook,  80  N.  J.  Eq.  187,  It  was  held  that 

decree  reqolrlng  a  copartner  to  account 
lould  be  denied  in  evor  case  where  It  ap- 
jars  the  party  seeking  the  account  has,  by 
Is  laches,  rendered  It  Impossible  to  do  fnll 
istlce  to  both  parties.  In  the  aboTe-cIted 
ise  of  Hall  V.  Clagett  it  was  held  by  the 
:aryland  court  of  appeals  that  It  Is  the  duty 
'.  each  partner  to  keep  precise  accounts  of 
Is  transactions,  and  if  there  has  been  a 
ttal  failure  to  do  so,  It  Is  good  reason 
gainst  an  account.  There  were  no  firm  as- 
ita  at  the  close  of  the  alleged  firm.  The 
)oks  and  papers,  what  there  were,  went  Into 
Idkson's  hands.  Errin  did  scarcely  any 
islness,  we  may  say,  but  went  South  In 
inuary,  1882,  about  one  year  after  the  com- 
encement  of  the  business,  and  It  then  prac- 
cally  closed,  though  there  Is  one  check, 
ay  10,  1884.  After  Ervln  went  South, 
Inkson  did  all  the  business,  as  practically 
5  had  before.  The  whole  thing  was 
iroughont  in  his  hands,  and  active,  we 
ay  say  sole,  agency.  The  little  that  Brvln 
rer  did  was  likely  to  save  himself  as  surety 
1  notes  for  Hinkson,  who  was  Insolvent, 
1  the  property  he  bad  doing  business  with 
iing  In  his  wife's  nama  There  is  an  al- 
gatlon  in  the  bill  that  Xrvln  received  and 
d  not  account  for  firm  assets,  but,  as  is 
le  case  with  several  other  material  reckless 
legations,  there  is  no  proof  of  It  What  was 
ere  to  settle?  Thus  It  appears  that  every- 
ilng  was  In  Hlnkson's  hands,  and  this  Jus- 
aes  the  application  to  this  case  of  the  re- 
arks  of  Judge  Snyd*  In  Sodlker  v.  Apple- 
ite,  24  W.  Va.  414:  "The  plaintiff  was  the 
srson  who  had  charge  of  l^e  business,  and, 

there  was  any  partnership,  he  was  the 
irtnor  to  retader  an  account,  hot  the  defend- 
rt.  •  •  •  If  there  were  any  assets  « 
oflts,  they  ought  to  be  in  the  hands  of 
e  plaintiff  as  acting  partner,  and  therefore 
.use  of  suit  might  exist  against  him  for  an 
icoont;  tmt  ft  Is  difficult  to  see  why  he 
lOuld  have  occasion  to  sue  the  defendant, 
ho  had  nothing  to  do  with  the  management 

the  alleged  partnenihip." 
Finally,  there  is  snother  consideration  op- 
atlTe  against  Hlnkson's  call  for  an  ac- 
mit,  which,  it  we  may  not  exactly  rank  it 
>  tacboa,  yet,  mingled  with  other  things 


above  given,  fortlflex  the  conclusion  of  the  cir- 
cuit Judge  that  the  equities  of  the  case 
were  with  the  defendant  The  partnership 
terminated  January,  1882.  Never  did  Hlnk- 
son ask  a  settlement  of  Ervin,  as  he  himself 
says.  No  settlement  was  asked  until  asked 
by  Everett  a  gen«al  attorney  In  fact  ap- 
iwlnted  by  Hlnkson,  March  81,  1887,  and  this 
suit  was  brought  In  August  1887.  If  Ervln 
owed  a  large  sum,  why  did  Hinkson,  an  In- 
solvent and  needy  man,  never  even  ask  any- 
thing for  so  long,  especially  as  he  knew 
Blrvin  was  frail  and  failing?  Ervln  took  a 
deed  in  his  own  name  tor  a  lot  on  which  1±e 
business  was  carried  on.  This  deed  dates 
July  30,  1881.  Hinkson  claims  he  paid  ^500 
on  the  $4,300  of  its  cost,  and  that  the  balance 
was  paid  out  of  firm  assets,  though  Ervin's 
check  shows  he  paid  It  and  Hinkson  claims 
a  half  in  the  property.  Why  did  he  let  the 
claim  sleep  so  long?  He  knew  of  the  deed 
In  Ervin's  name.  The  $500  never  went  on 
this  property,  but  was  Mrs.  Ervin's  separate 
estate  money,  and  the  check  for  it  was  given 
Ervln  to  go  on  a  mortgage  for  $2,500  he  held 
on  her  land.  The  claim  that  this  $500  went 
on  this  lot's  purchase  money,  and  that  Hlnk- 
son owned  an  interest  in  it  as  partnership 
property,  is  repelled  by  the  fact,  pointedly 
stated  by  himself,  that  the  property  was  paid 
for  before  the  alleged  partnership  began,  and 
by  the  fact  that  Mrs.  Hlnkson  demanded 
that  Ervln  credit  the  $500  on  her  debt  to 
him.  But  Hlnkson  lets  time  go  on  without 
moving,— Ervln  an  old  man,  away  up  in  the 
seventies,  frail  of  body,  weak  and  weak- 
ening of  mind,  his  memory  going,  as  Hink- 
son knew,— until,  after  years,  when  Ervln 
bad  totally  lost  his  memory  of  past  affahrs, 
and  was  far  sunk  in  senility,  so  that  he  was 
found  utterly  Incapable  of  giving  a  deposi- 
tion in  the  case  to  give  us  his  version  of 
the  matter,  Hinkson  brings  this  suit  to  bur- 
den Brvitt,'  a  man  of  very  considerable 
means,  on  Hlnkson's  own  testimony  chiefiy. 
When  this  suit  was  brought  Ervln  might 
as  well  h^ve  been  In  his  ^rave,  so  far  as  his 
capacity  to  defend  It  is  concerned;  for,  ac- 
cording to  the  evidence  of  physicians  and 
otha«,  he  was  afflicted  with  a  peculiar  phase 
of  mental  disease  which  cast  all  the  affairs 
and  events  of  his  past  Into  the  night  of  obliv- 
ion and  forgetfulnesa.  His  mind  was  other- 
wise weak.  I  Incline  to  think  Hlnkson's  evi- 
dence incompetent  under  section  23,  c.  130, 
Code,  forbidding  a  party,  or  one  interested, 
to  give  evidence  of  transactions  had  with  one 
"insane  or  lunatic,"  both  words  being  used. 
The  reason  for  the  exclusion  Is  that  one 
party  shall  not  be  heard  if  the  other  Is  in- 
sane enough  to  disable  the  other  party  from 
griving  evidence.  But  if  this  Is  not  so,  it 
Is  a  potent  circumstance  with  others  going 
to  deny  relief.  Hlnkson  delayed  until  the 
other  party  was  Incompetent  to  tell  us  his 
side,  and  now  asks  a  decree,  mainly  on  his 
own  evidence.  He  nevor  made  any  demand 
for  yefuiB,  and  not  then,  until  Brvin  waa 
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Itresslns  a  mortgage  which  he  had  on  Mrs. 
Hlikkson's  land,  and  It  may  be  that  this 
l8  the  foontaln  and  mainspring  of  the  de- 
mand sought  to  be  asserted  In  this  case.  We 
are  aslced  to  suppress  or  Ignore  the  deposi- 
tion of  Hinkson  because  of  the  death  of  Er- 
vln  since  this  appeal  was  taken.  No  au- 
thority Is  dted  .to  support  the  motion  but 
Zanev.  Pink,  18  W.  Va.747-T52.  We  bare  no 
other  authority,  and  do  not  think  this  supports 
the  motion.  We  are  of  opinion  the  deposi- 
tion cannot  be  excluded  In  this  court,  because 
we  must  hear  the  case  on  the  record  as  it 
was  when  the  case  was  heard  in  the  court 
below.    Decree  affirmed. 


(M  W.  Va.  4S) 

BIRD  T.  STOUT  et  aL 
(Supreme  Coort  of  Appeals  of  West  Virginia. 

Dec.  8,  18W.) 
CoNSTBUcnoii  o»  Will— Chuiob  os  Li^ki>— Bx- 

VOBCBMBNT— AmBNDSD  BiLL— DBPABTCBB. 

1.  A  will  giyes  seTeral  pecuniary  legacies, 
and  then  gives  a  sum  of  money  to  three  children, 
and  then  gives  "the  residue  of  my  estate,  real 
and  personal,"  to  a  brother  and  three  sisters, 
and  appoints  that  brother  iti  executor.  Such 
will  creates  a  charge  on  the  land  for  the  legacy 
to  those  children. 

2.  Where  it  U  manifest  that  it  was  the  de- 
sign of  a  testator  that  legacies  should  be  paid 
at  all  events,  the  Implication  is  that  the  residu- 
ary devisee  or  legatee  shall  have  only  the  re- 
mainder after  satisfaction  of  the  previous  dispo- 
sitions. 

3.  A  will  charges  with  a  legacy  land  de- 
vised to  a  person,  and  ho  conveys  it  to  a  third 
person,  who  retains  in  his  hands  of  the  par- 
chase  money  a  sum  to  par  the  legacy,  and  prom- 
ises his  grantor  to  pay  it.  Such  grantor  may 
maintain  a  bill  in  equity  against  nis  grantee, 
making  the  legatees  parties  to  compel  the  pay- 
ment of  such  fund  on  the  legacy,  and  to  enf oree 
the  charge  on  the  land. 

4.  An  amended  bill  must  not  Introduce  an- 
other and  different  cause  of  suit  from  that  of 
the  original  bill.  But  an  amended  bill  is  no 
departure  from  the  original  if  it  tend  to  pro- 
mote a  fair  hearing  of  the  matter  of  contro- 
versy on  which  the  suit  was  originally  really 
based,  provided  it  do  not  introduce  a  new  sab- 
stantiTe  cause  of  snit  different  ^rom  that  stated, 
and  different  from  that  intended  to  be  stated, 
in  the  original  bill.  An  amended  bill  cannot 
be  allowed  containing  statements  inconsistent 
with  the  nature  of  the  original  bill  or  changing 
the  cause  of  suit.  By  it  allegationB  may  be 
changed  or  modified,  and  others  added,  provided 
the  identity  of  the  cause  of  suit  be  preserved. 

(Syllabu  by  tb«  Coort) 

Appeal  from  circntt  court,  Harrison  county. 

BUI  by  Wesley  M.  Bird  against  Noah  W. 
Stout  and  others.  From  a  decree  for  plain- 
tiff, defendant  Stont  appeals.     Affirmed. 

3,  Philip  caifford,  (or  appellant  John 
Basael,  for  appallee. 

BRANNON,  P.  Appeal  taken  by  Noah 
Stout  from  a  decree  of  the  circuit  court  of 
Harrison  county  requiring'  him  to  pay  certain 
money.  The  first  error  aaslgped  is  that  the 
court  erred  In  oTerrullng  tb^  defendant's  de- 
murrer to  the  original  and  amended  bills. 
Wesley  M..Bird  filed  a  bill  In  equity  ag^iast 


Noah  W.  Stout  as  sole  defendant,  alleging 
Uiat  Bird  had  conyeyed  to  Stout  land  at  the 
price  of  $3,505.85,  of  which  $3,000  had  been 
imld,  and  the  balance  was  to  have  been  paid 
afterwards,  the  deed  retaining  a  Uen  for  tb« 
deferred  payment;  that  part  of  the  land  once 
belonged  to  James  H.  Bird,  who  by  will  de- 
vised It  to  said  Wesley  M.  Bird  and  others, 
and  directed  said  plaintiff.  Wesley  M.  Bird, 
as  his  executor,  to  pay  each  of  three  Infant 
children  of  his  sister,  Caroline  S.  Stewart, 
$100  on  their  seTerally  reaching  the  age  of 
21  years;  that,  as  plaintiff  apprdiended  that 
these  legades  might  be  chargeable  on  the 
land,  he  proposed  to  pay, them  out  of  Ute 
money  Stout  was  to  pay  him  as  the  deferred 
payment  for  tiie  land,  the  children  not  yet 
having  reached  21  years  of  age;  that  the 
$3,000  recited  In  the  deed  as  paid  had  not 
in  fact  been  paid  when  the  deed  was  made  to 
Stout,  and  Stout  did  not  then  pay  it  to  plain- 
tifl,  but  paid  debts  of  plaintiff  to  sundry 
creditors;  that.  In  order  to  ascertain  the  i/n»- 
ent  value  of  the  legacies  to  the  children  at 
the  date  of  the  conveyance  a  calculation  was 
made,  and  Stout  gave  plaintiff  his  note  for 
$458.95,  which  was  Intended,  with  the  debta 
to  be  paid  by  Stout,  to  leave  enough  of  the 
purchase  money  In  the  hands  of  Stout  to  pay 
the  legacies  as  they  would  fall  due;  that 
Stout  had  In  fact  paid  only  $3,277.94  of  the 
price  of  the  land,  and  still  owed  plaintiff  the 
residue  of  the  purchase  money,  being  $228.01, 
with  interest  from  October  1,  1879;  that  the 
children  entitled  to  said  lesadea  were  bom 
on  certain  dates,  showing  one  of  them  thai 
of  age,  and  Stout  had  never  {Mdd  plaintiff  or 
any  one  else  the  money  so  reserved  for  said 
children  out  of  said  piffchase  m<mey,  and 
Stont  pretended  that  as  no  provialon  was 
made  In  the  deed  for  the  legacies  or  sums  to 
be  i>ald  the  children,  and  had  paid  said  note 
of  $468.95,  he  bad  paid  (or  the  land  in  tali, 
and  owed  nothing  more  on  It  Let  us  aay 
that  the  demurrer  to  this  bill  was  Improperly 
overruled,  as  the  legatees  were  neoessaiy, 
but  absent,  parties.  That  de(ect  was  cnred 
by  an  amended  bill,  which  brought  them  be- 
(ore  the  court  This  amended  bill  repeated 
the  allegations  of  the  original  substantially, 
alleging  that  the  sum  left  in  Stout's  hands 
was  there  left  for  the  reason  that  the  lega- 
dee  It  was  set  apart  to  pay  were  a  charge  on 
the  land  under  the  will  of  Jamee  H.  Bird, 
and  was  a  trust  fund  for  the  payment  of  the 
legacies;  that, without  regard  to  any  Uen  on 
the  land  S^ont  should  be  compelled  to  ac- 
count (or  the  fund  as  trustee  tor  the  legatees. 
The  original  bUl  prayed  that  the  $228.01  be 
decreed  to  be  paid  to  plaintiff,  while  the 
amended  bill  .prayed  that  one-third  of  tbe 
fund  be  paid  to  each  of  the  legatees,  and 
that  the  land  be  /inbjeeted  to  Its  payment 
A  specification  of  groonds  of  demurrer  filed 
to  ,both  bUls  claims  that  the  original  bUl 
shows  no  equity.  We  bare  no  brief  on  be- 
half of  appellant  Stout  to  «npport  this  con- 
tention.    I«  It  Intended  to  say  thiat  equity  baa 
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I  Jurisdiction?  Tliis  (jnesUon  occnrred  to 
9  as  one  of  doubt  on  first  impression,  bat 
)r  doubt  lias  drifted  away  on  further  ro- 
«tIon.  I  do  not  think  equity  Jurisdiction 
a  be  based  on  the  theory  of  a  lien  reserved 
the  deed,  for  the  deed  admits  a  down  pay- 
ent  of  $3,000,  and  retains  a  Hen  for  tlie 
lance  of  the  purchase  money,  and  the  note 
vea  for  that  balance  is  stated  In  the  orlg- 
al  bill  to  hare  been  paid.  It  may  be  said 
at  the  aim  of  the  amended  bill  to  sustain 
risdictlon  In  equity  on  the  idea  of  a  trust, 
id  that  this  is  a  suit  to  make  the  trustee 
count.  Is  untenable.  I  doubt  not  but  tiiat 
'  common  law  the  children  entitled  to  the 
oney  left  in  Stont's  hands  could  maintain 
1  action  at  law  for  money  had  and  received 
their  use,  and  under  section  2,  c.  71,  Code. 
Uler  V.  Lake,  24  W.  Ya.  545.  I  have  not 
iemed  it  necessary  to  decide  whether  Bird 
>uld  maintain  assumpsit  tot  breach  of  tm- 
>rtaking  to  pay  the  legacies  or  money  bad 
id  recMved,  as  I  think  equity  Jurisdiction 
m  be  olearly  supported  on  other  definite 
■ounds,  namely,  that  a  charge  rests  on  the 
xid  under  James  H.  Bird's  will,  and  that 
le  plaintiff  may  file  a  bill  on  the  principle  of 
Ilia  timet  to  compel  Stout  to  i>a7  the  legacies 
I  his  exoneration. 

The  will  of  James  H.  Bird  did  create  a 
large  on  the  faud  for  these  legacies.  It  first 
ave  several  other  pecuniary  legacies,  and 
ten  the  fourth  and  last  clause  is  as  follows: 
[  give  to  the  diildren  of  my  sister  Oandlne 
.  Stewart  three  hundred  dollars,  whea  ttaey 
re  of  age,  to  be.  equally  divided  between 
lem.  The  residue  of  my  estate,  real  and. 
srsonal,  I  wish  equally  divided  between  my 
rother,  Wesley  M.  Bird,  and  my  t^ree  sis- 
!rs  limlly  S.  Bird,  Sarah  I.  Patton,.  and 
ebecca  A.  Bird."  Wesley  M.  Bird  is  ap- 
ointed  executor.  There  is  a  charge  on  the 
salty  for  the  $300-  The  testator  intended  It 
tiould  be  paid  at  all  events,  as  he  declares 
e  prefers  the  legacies  over  the  gifts  to  Wes- 
ly  M.  Bird  and  his  sisters  by  saying  he 
Ives  them  what  they  are  to  get  only  after 
ayment  of  legacies.  The  use  of  the  word 
residue"  plainly  tells  that  the  brother  and 
[sters  are  to  get  only- a  remnant.  And -the. 
ict  that  he  does  not,  in  the  residuary  clause, 
3parate  the  personal  and  real  estate,  but 
lends  them  together,  and  gives  his  brother 
nd  three  sisters  the  residue  of  both,  shows 
lat  he  bad  his  mind  on  both  as  a  fund  to 
nswer  for  the  legacies.  And  besides,  th^ 
ersonalty  is  inadequate,— a  good  reason  why 
e  should  invoke  both  to  discharge  the  le- 
acies.  And  the  fact  that  Wesley  M.  Bird 
I  executor  and  a  devisee  also  Is  important, 
he  case  of  Dowmnan  v.  Rust,  6  Rand.  (Va.) 
S7,  is  exactly  In  point  It  holds  that,  if  the 
ersonalty  be  lnadequa.te.  or  there  be  ex- 
ressions  is  the  will  tending  to  show  that  the 
sstator  had  th^a  Isai,  In  mind,,  a  court  will 
lake  legacies  a  chairge  on  land,  rather  than 
ttey  shall  %9  unpaid.  Iq  that  case,  a  testa- 
X,  whose   peEsqnaltjr  was    inad^uate  .ti» 


pay  legacies,  having  one  brother,  who  woqid 
have  been  distributee,  gave  pecuniary  legacies 
to  two  friends,  and  devised  all  the  rest  of  her 
estate,  real  and  personal,  to  that  brother,  au£ 
appointed  him  executor,  apd  it  was  held  that 
there  was  a  charge  on  the  realty. for  the  pe< 
cunlary  legacies.  So,  also,  Thomas  v.  Rector, 
23  W.  Va.  26,  sustains  this  holding  by  au- 
thorities cited  in  Its  opinion,  and  in  its  syl- 
labus, which  is  that  "where  It  is  manifest 
from  the  whole  will  that  It  was  the  design, 
of  the  testator  that  the  legacies  should  be 
paid  at  all  events,  the  implication  is  that  the 
residuary  devisee  or  legatee  shall  only  have 
the  remainder  after  satisfaction  of  the  pre- 
vious dispositions."  See  2  Lomax,  Ex'rs,. 
side  p.  86.  Thus  the  land  Is  charged,  and 
Stout  took  it  with  the  burden  of  that  charge. 
Who  will  questlMi  the  right  of  the  legatees, 
themselves  to  sue  in  equity  to  subject  the 
land?  They  could  do  so  for  two  reasons:  (1) 
Because  they  are  owners  of  the  charge;  (2) 
because  they  can  sue  at  law  for  the  deposit 
left  in  Stout's  handa  or  In  equity.  Miller  v.. 
Lake,  24  W.  Va.  545.  And  if  they  could  sue, 
why  not  Bird?  Has  he  not  an  interest  such 
as  wUl  enable  him  to  enforce  the  charge,  and 
call  on  Stout  to  perform  his  duty  of  payment? 
Bird  was  bound  for  payment,  and  his  land 
also,  and  he  conveys  that  land  with  the 
obligation  resting  on  It,  which  obligation 
Stout  promised  to  remove,  and  was  trusted 
with  a  fvnd  for  its  removal.  Does  not  this 
Interest  per  se  enable  him  to  enforce  the  pay* 
ment  outside  of  considerations  based  on  the 
principles  of  quia  timet.  He  may  be  deemed 
a  creditor  holding  legal  title  to  the  debt  for 
benefit  of  legatees.  But  he  and  his  proper^ 
are  endangered  by  Stout's  failure  to  pay. 
Stoat  agreed  to  indemnify  him.  A  surety, 
under  this  principle,'  can  go  into  equity  to 
have  the  one  primarily  bound  pay  to  his  re- 
lief. So  can  one  who  has  a  goaramty  of  In- 
demnity. Gall  V.  Scott,  4  Call,  402;  Bart 
Oh.  Praa  2^2;  2  Story,  Bq.  Jur.  M  8^0,  86a 
The  legatees,  the  parties  entitled  to  receive 
the  money,  are  before  the  court  Sorely  Bird 
has  such  interest  as  to  bring  aU  parties  in- 
terested before  the  court  tovabide  its  decree. 
Another  ground  of.  demuirw  is  that  the 
amended  bill  departs  from  the  original  bill, 
by  setting  up  a  different  cause  of  suit  I 
shall  not  enlarge  «n  this,  supposing  that  the 
position  Is  plainly  untenable  ond^  the  lib- 
erality allowed  in  amending  biUs.  Even  by 
the  strictest  rule  of  amendment,  this  ameitdr 
ed  bill  is  Justified.  It  Is  based  on  the  same 
ground  of  suit  and  same  facts  toudiing  that 
ground.  It  only  brings  before  the  court  the 
legatees,  the  owneis  of  the  nioo^,  titras  oaly 
making  an  amendment: as  to  parties  neces- 
sary to' a  decree  on  the  original  bill,  ^nd 
without  whom  as  .parties  it-  was  defectlve- 
Tbe  original  demanded  the  money  for  Bird, 
but  the  prayer  af  the  amended  bill  Is  .that  It 
be  paid  to  Itab  pnptr  {tartles,'  the  legatees 
entitled  to  it;  and  the  very  facts  'Stated  tn 
the  original  bill  called.  Id  h^w  for'  pt^yik^ent 
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to  -tte  legatees.  Surely,  here  Is  no  departure. 
In  Lamb  v.  Cecil,  28  W.  Va.  633,  It  Is  held 
that  while,  under  pretense  of  amendment, 
you  cannot  introdnce  an  orl^nal  and  differ- 
ent cause  of  action  or  ground  of  relief,  yet,  U 
the  cause  of  action  and  relief  sought  art 
substantially  the  same.  It  Is  Immaterial  that 
Qie  form  In  which  the  claim  Is  presented  by 
amendment  differs  essentially  from  that  In 
the  original  bill.  Here  there  Is  not  even  that 
ffifference.  In  Kulm  t.  Brownfleld,  34  W. 
Va.  252,  12  S.  E.  519,  it  was  held  even  at 
law— and  surely  equity  fa  as  liberal— that 
such  amendments  of  pleadings  shoxild  be  al- 
lowed as  tend  to  promote  fair  trial  of  the 
matter  of  controversy  on  which  the  action 
was  originally  really  based,  provided  the 
amendments  do  not  Introduce  a  new  snb- 
BtantlTe  cause  of  action  different  from  that 
declared  upon,  and  different  from  that  which 
the  party  Intended  to  declare  upon  when  he 
brought  his  suit;  that  amendments  cannot 
be  allowed  whldi  are  inconsistent  with  the 
natmre  of  the  pleadings  or  change  the  caum 
of  action.  Allegations  may  be  changed,  oth- 
ers added,  iHrovlded  the  Identity  of  the  cause 
of  action  Is  preserved.  Surely,  under  these 
principles,  this  amended  bill  Is  fully  vindi- 
cated. 

Next  it  Is  assigned  as  error  that  the  evi- 
dence does  not  Justify  the  decree  rendered 
against  Stout  fw  the  payment  of  the  money 
to  the  legatees.  This  depends  on  a  simple 
question  of  fact;  that  it,  whether,  as  part  of 
the  purchase  money  tor  the  land  sold  by 
Bird  to  Stout,  a  fund  was  deposited  in  Stout's 
hands  to  pay  the  legracies  In  question.  The 
circuit  court  has  f oimd  against  the  defendant 
on  this  issue,  and  I  see  no  ground  to  disagree 
with— certainly  none  to  reverse— It  A  wit- 
ness (Peck)  and  -Qie  plaintiff  say  that  a  cal- 
culation was  made  about  Octbber  16,  1878, 
to  ascertain  the  then  present  value  of  the 
legacies,  and  that  Stout  was  present,  and  a 
sum  was  left  in  his  hands  to  pay  them.  A 
witness  (Knlsdy)  was  present,  and  eanxib- 
orates  Peck  and  Bird.  Two  oilier  witnesses 
(Stewart  and  Gottrlll)  heard  Stout  admit  in 
1885  that  there  was  money  in  his  hands  go- 
ing to  these  children.  GottrHI  was  guardian 
of  one  of  the  children,  and  had  a  conversa- 
tion with  Stout,  not  casual,  but  specially 
touching  It  as  in  the  Interest  of  his  ward,  and 
his  testimony  has  therefore  the  more  weight 
Stout,  on  the  other  side,  is  the  only  witness. 
Decree  affirmed. 


(10  W.  Va.  15) 

RIOHARDSON  et  sL  ▼.  RALPHSNTDBR 

•t  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  1.  1894.) 

tmtvomMm  Ataammn  or  FsasoiriiTT— Bcu. 
io  sa*  Asms— FBioamss  ab  AMOsa  Cbsditoiis 
— FsAonos— Cosiuecnw  Bmwwa  —  Ravisw 
<nr  Avnuk 

Lin  showing  the  fraud  necessary  to  li»- 

peadi  a  conveyance,  tlie  frandsloit  intent  of 


the  parties  may  be  shown  by  the  circnniBtances 
attending  the  transaction.  Circumstantial  evi 
dence  is  not  only  sufficient,  but  Is  ofteu  the  only 
evidence  that  can  be  adduced. 

2.  Where  the  decree  complained  of  ia  based 
upon  depositions  which  are  conflicting  and  con- 
tradictory in  their  character,  so  that  it  is  diffi- 
cult to  determine  on  which  side  they  preponder- 
ate, and  hard  to  draw  a  proper  conclnaion  there- 
from, and  different  judges  might  reasonably  dis- 
agree upon  the  facts  proved,  the  appellate  eonrt 
will  reniae  to  reverse  the  decree  of  the  eourt 
below,  althongh  the  testimony  may  be  such  that 
the  appellate  court  might  have  rendered  a  dif- 
ferent decree  If  it  had  acted  upon  the  case  in 
the  first  instance. 

8.  Oredlton  may  come  in  by  petition  to  a 
suit  attacking  a  deed  on  the  ground  of  fraud, 
and  their  priority  will  be  determined  by  the  date 
of  filing  tneir  petition,  unless  they  have  other 
ground  of  priority. 

4.  Where  an  assignment  of  personal  prop- 
erty is  made  in  frand  of  creditors,  thev,  or  any 
of  them,  may,  in  a  court  of  equity,  have  the 
same  set  asiae.  The  creditor  who  first  files 
his  bill  obtains  thereby  a  priority,  and  Is  entitled 
to  be  first  paid  from  the  proceeds  of  the  sale  of 
the  proper^,  if  there  are  no  valid  prior  liens. 

5.  A  creditor  may  file  his  petition  In  a  cause 
pending  which  has  for  its  object  the  vacation 
of  a  fraudulent  conveyance,  and,  upon  proper 
allegationB,  be  made  a  pax^  to  the  suit,  and 
the  Dill,  exhibits,  answers,  depositions,  orders, 
and  decrees,  and  all  the  proceedings  In  said 
cause,  may,  upon  proper  prayer,  be  read  as 
part  of  his  petition. 

(Syllabus  by  the  Ckturt) 

Appeal  from  circsit  court,  Preston  cmatf. 

Bill  by  Richardson,  Goodwin  &  Go.  against 
Gteorge  M.  Ralplisnyder  and  others.  B^rom 
a  decree  in  favor  of  plalntlflfe,  defendant 
Ralphsnyder  appeals:    Affirmed. 

W.  W.  Brannon,  for  appellant  D.  M.  Wot- 
rlng,  for  appellees. 

ENGLISH,  3.  This  was  a  snit  in  eqidty 
in  which  the  bill  was  filed  at  the  October 
rules,  1889,  in  the  circuit  court  of  Preston 
county,  by  J.  T.  Goodwin,  Louis  Scbrader, 
and  Henrietta  Richardson,  administratrix  of 
H.  0.  Richardson,  against  George  31.  Ra4>ta- 
snyder,  Virginia  Potter,  widow  and  admlnls- 
tratrlz  of  William  R.  Pott«',  deceased,  in  her 
own  right  and  as  such  administratrix,  and 
X  Ami  Martin,  defendants.  The  object  of 
this  suit,  as  appears  from  the  face  of  the  bill 
(which  greatly  exceeds  in  length  what  ia 
usually  embraced  in  such  pleadings),  is  to  set 
aside  as  fraudulent  a  certain  deed  of  convey- 
ance which  appears  to  have  been  executed  tqr 
WiUiam  R.  Potter  in  his  UfeUme  to  the  de- 
fendant George  M.  Ralphsnyder,  which  deed 
bears  date  the  31st  day  of  January,  1887,  and 
was  admitted  to  record  on  the  same  day,  and 
which  deed  purports  to  convey  to  said  George 
M.  Ralphsnyder  a  certain  lot  in  the  town  of 
Kingwood,  with  the  buildings  and  appurte- 
nances thereon,  together  with  the  ptunp  In 
the  well,  and  the  hose  connected  thereto,  auod 
also  the  whole  stock  of  goods  in  the  store- 
room on  said  lot,  and  the  goods  stored  in  ttte 
cellar,  and  to  subject  the  same  to  the  pay- 
ment of  a  debt  alleged  to  be  due  the  plaintUb 
from  said  WlUiam  R.  Potter  of  13^.23.  TIm 
material  allegatlona  of  ttie  bill  ars  aa  MUn 
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at  the  said  William  R.  Potter  purchased 
>  lot  of  land,  which  is  sought  to  be  sub^ 
:ted,  from  the  defendant  Martin  for  the 
isideratlon  of  $400.  That  after  said  pur- 
uie  said  Potter  erected  a  large  building 
treon,  to  be  used  partly  as  a  dwelling  house 
d  partly  storehouse,  and  did  occupy  said 
ilding  as  a  dwelling  and  store  bouse  nntU 
auary  31,  1887,  when  he  attempted  to  con- 
r  the  same  to  George  M.  Ralphsnyder. 
at  said  Potter,  for  several  years  prior  to 
d  purchase,  bad  been  engaged  In  the  busi- 
3s  of  retail  merchant  In  said  town,  and 
d  become  largely  indebted  to  Tarlons 
lolesale  establishments  and  other  parties 
large  sums  of  money,  aggregating  many 
ndred  dollars.  That  said  creditors  became 
easy  about  their  claims,  and  demanded 
yment,  and  threatened  suit  If  the  same 
sre  not  soon  paid.  That  being  thus  threat- 
ii  and  harassed,  and  fearing  his  property 
)uld  be  subjected  to  sale  by  his  creditors, 
determined  to  put  his  property  out  of  his 
nds,  for  the  purpose  of  hindering,  delay- 
;,  and  defrauding  his  creditors  In  and  about 
i  collection  of  their  said  debts.  That,  In 
ler  to  consummate  als  design,  he  entered 
a  a  compact  with  tlis  defendant  Ge«:^e  M, 
ilphanyder,  under  the  advice  of  I.  0.  Ralph- 
rder,  a  brother  of  said  George  M.  Balph- 
^der,  who  at  the  time  -  was  attorney  and 
ansel  of  said  Potter,  whereby  he  (the  said 
itter)  should  convey  all  of  said  property  to 
Id  George  M.  for  the  sole  purpose  of  hln- 
rlng,  delaying,  and  defrauding  his  cred- 
rs,  and  especially  the  plalntifCa  That,  In 
ler  to  carry  out  said  design  and  agreement. 
Id  Potter,  being  advised  and  assisted  by 
e  defendant  George  M.  Ralphsnyder,  and 
9  brother  I.  O.  Ralphsnyder,  the  attorney 
r  said  Potter,  on  the  31st  day  of  January, 
i7,  pretended  to  <^nvey  to  said  George  M. 
3  said  house  and  lot  in  the  town  of  King- 
)od,  together  with  all  the  articles  of  men 
andlse  therein  contained,  consisting  of 
rdware,  drugs,  etc.,  for  the  pretended  con 
leratlon  of  $400  cash  in  hand  paid,  and 
lier  considerations  mentioned  in  the  deed, 
lich  is  exhibited,  and  in  which  the  addl- 
>nal  consideration  appears  to  have  been 
e  assumption  on  the  part  of  said  George  M. 
the  payment  of  two  notes  of  $100  each, 
ted  April  1,  1884,  and  April  1,  1885,  which 
id  Martin  held  against  said  Potter,  which 
ire  liens  on  said  real  estate.  That  at  the 
ne  of  said  pretended  conveyance,  and  for 
long  time  prior  thereto,  said  Potter  was  In- 
bted  to  plalntlfCs  in  a  large  sum  of  money, 
d  had  been  running  an  account  with  them 
ice  the  12th  day  of  February,  1884,  up  and 
itll  the  2lBt  day  of  January,  1887.  Just  10 
ys  before  said  pretended  conveyance 
lat  during  that  time  said  Potter  had  bought 
}m  plalntilCs  merchandise  aggregating  $1,- 
8.61,  and  had  paid  them  $786.38,  leaving  a 
.lance  due  them  at  the  time  of  said  pretend- 
sale  of  $342.23,  exclusive  of  interest  That 
is  was  a  dealing  between  merchant  and 


merchant,  and  that  the  statute  of  Umltat^ms 
as  between  such  parties  only  applied,  and 
that  they  were  entitled  to  Interest  on  thebr 
account  a.fter  60  days,  on  general  average. 
That  the  merchandise  of  various  kinds  \a 
said  storeroom  at  the  time  of  said  pretended 
sale  were,  la  the  aggregate,  in  value  far  in 
excess  of  the  whole  price  pretended  to  have 
been  paid  for  both  said  merchandise  and 
house  and  lot.  That  the  merchandise  in  said 
house  at  that  time  was  worth  from  $800  to 
$1,000;  and  that  said  house  and  lot  were  at 
that  time,  and  are  now,  worth  from  $S0O  to 
$1,200;  and  that  the  said  sum  of  $600  was 
grossly  inadequate  to  the  true  value  of  said 
property.  That  It  was  not  a  valuable  con- 
sideration, in  law  or  in  fact,  and  that  the 
same  was  th»-efore  fraudulent,  null,  and  void 
as  to  the  debts  of  creditors  of  said  Potter, 
and  especially  to  the  debts  of  plaintlffa 
That  the  said  George  M.  Ralphsnyder  did  not 
pay  the  pretended  amount  of  $400,  or  any 
other  amount,  or  any  consideration,  upon  the 
pretended  purg^iase,  neither  was  it  Intended 
at  the  time  by  either  said  Potter  or  said 
Ralphsynder  that  the  same  should  be  paid  by 
the  said  Ralphsnyder.  That  the  recitals  In 
said  deed  are  false,  and  were  made  for  the 
sole  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  said  Potter,  and  es- 
pecially the  plaintiffs,  about  the  collection  of 
tb^  debt.  That  at  the  time  of  said  con- 
veyance, or  very  soon  thereafter,  said  George 
M.  Ralphsnyder  took  charge  and  control  of 
the  notes  and  book  accounts  of  said  Potter, 
and  proceeded  to  collect  the. same  In  his  own 
right,  and  did  collect  large  sums  of  money 
on  said  notes  and  book  accounts  In  his  own 
right  and  name,  and  has  never  turned  over 
said  money  to  said  Potter,  or  to  any  one  en- 
titled to  receive  the  same,  and  that  at  the 
time  said  notes  and  book  accounts  were  turn- 
ed over  to  said  Ralphsnyder  he  did  not  pay 
anything  to  said  Potter  for  them,  but  that 
said  transfer  or  assignment  of  said  notes  and 
accounts  to  said  Ralphsnyder  was  made  with 
the  full  knowledge  of  both  parties  to  the 
transaction,  for  the  sole  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors 
of  said  Potter,  and  especially  the  plaintiffs. 
That  at  the  time  of  said  pretended  convey< 
ance  said  George  M.  Ralphsnyder  was  not 
assessed  with  any  property  or  money,  and 
that  he  In  fact  did  not  have  any  money  with 
which  to  purchase  either  real  estate  or  per 
sonal  property,  and  pay  for  it.  That  only  a 
portion  of  the  two  notes  due  said  Martin, 
and  assumed  to  be  paid  by  said  George 
Ralphsnyder,  has  been  paid,  and  that  which 
has  been  paid  was  not  paid  out  of  funds  be> 
longing  to  said  George  M.  Ralphsnyder. 
That  said  George  M.  Ralphsnyder  had  full 
and  complete  knowledge  of  the  fraudulent 
Intent  of  said  Potter  at  the  time  of  said  con- 
veyance, and  knew  fully  that  said  Potter  waa 
doing  so  for  the  purpose  of  hindering,  delay- 
ing; and  defrauding  his  creditors,,  and  es- 
pecially the  plaintlOk    That  at  the  time  of 
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aald  pretended  conveyance  there  was  an  nn- 
derstandlng  and  agreement  between  said 
Ralphsnyder,  defendant,  and  said  Potter  to 
the  effect  that  at  some  time  subsequent  there- 
to, either  when  It  might  be  thought  proper 
by  the  parties  or  at  some  particular  time 
specified  In  said  contract,  the  said  Oeorge  M. 
Ralphsnyder  should  reconvey  said  property  to 
said  Potter.  That  subsequent  to  said  con- 
veyance, some  time  In  1888,  paid  W.  B.  Pot- 
ter departed  this  life  Intestate,  and  his  wid- 
ow, the  defendant  Virginia  Patter,  qualified 
as  his  administratrix.  That  the  said  Virginia 
Potter  was  fully  conversant  and  familiar 
with  the  said  sale  and  conveyance,  and  the 
character  of  the  whole  transaction,  and  that 
she  did  then  and  does  now  know  about  the 
condition  of  the  said  sale,  and  that  she  knew 
all  about  the  contract  between  her  husband 
and  the  said  George  M.  Ralphsnyder,  b} 
which  he  was  to  reoonv^  said  property  to 
her  said  husband;  and  the  plaintiffs  caD 
upon  said  Virginia  Potter  to  answer  what 
she  may  know  about  said  transfer  and  sale; 
how  much  of  said  $400  was  In  fact  paid;  who 
paid  the  same,  and  where  the  money  came 
from;  what  she  may  know  about  said  con- 
tract or  agreement  between  said  O.  M.  Ralph- 
snyder and  her  husband,  whereby  he  should 
at  some  future  time  reconvey  said  property 
to  her  husband;  whether  said  contract  was 
In  writing,  and,  if  so,  whether  she  had  a 
copy  thereof;  and  where  said  original  con- 
tract Is,  if  she  has  not  got  it;  and.  If  said 
contract  was  not  in  writing,  that  she  answer 
as  to  Its  character,  effect,  and  conditions; 
also  whether  her  codefendant  George  M. 
Ralphsnyder  did  not  take  charge  of  the  notes 
and  accounts  of  her  said  husband,  and  col- 
lect the  same;  what  said  notes  and  accounts 
amounted  to;  how  much  the  said  George  M. 
collected  thereof,  and  paid  over  to  her  said 
husband;  and  if  It  was  not  true  that  said 
George  M.  collected  accounts  and  notes  due 
her  said  husband,  and  paid  the  same  on  part 
of  the  consideration  mentioned  in  said  deed 
from  W.  R.  Potter  to  the  said  George  M. 
Ralphsnyder.  And  the  plaintiffs  propound 
six  interrogatories  to  said  George  M.  Ralph* 
snyder,  calling  on  him  to  disclose  bow  much 
purchase  money  was  actually  paid  to  said 
Potter  by  him,  and  whether  It  Is  not  true 
that  at  the  time  of  said  purchase  he  was 
merely  a  law  student,  and  did  not  have  $400 
or  any  considerable  sum  of  money  with 
which  to  purchase  property  and  pay  for  it; 
whether.  If  any  money  was  paid  on  said  pur- 
chase. It  was  not  the  money  of  his  brother 
I.  C.  Ralphsnyder,  or  some  one  else;  wheth- 
er It  is  not  true  that  he,  or  some  one  for  him, 
took  an  Inventory  of  the  goods  dhrectly  before 
<w  shortly  after  said  purchase,  and  if  be  did 
not  tell  any  povon  what  the  value  of  said 
stock  was,  and  what  It  amounted  to  by  said 
inventoty;  tad  he  Is  also  called  upon  to  pro- 
duce a  list  of  said  articles  of  merchandise, 
and  to  state  their  value  when  he  bought  tiie 
same;  also  whether  he  took  charge  ot  tbe 


hooks  and  notes  of  said  W.  R.  Potter,  and 
proceeded  to  collect,  and  did  collect,  various 
amounts  thereon,  and  if  part  of  the  money  so 
collected  was  not  paid  on  the  debt,  and  be> 
came  part  of  the  consideration  of  $600  men- 
tioned In  said  deed;  and  that  he  file  a  list 
of  the  notes  and  accounts  which  he  took  into 
his  possession  to  collect  for  said  Pottear,  or  for 
any  other  purpose,  what  money  he  collected, 
and  what  he  did  with  the  same. 

The  defendant  George  M.  Ralphsnyder  oc- 
cupies nearly  20  pages  of  the  printed  record 
In  putting  In  Issue  the  allegations  ot  the  Mil. 
and  In  resiMndlng  to  the  Interrogatories  pro- 
pounded to  him  in  said  bill.  Virginia  Potter, 
widow  of  said  W.  R.  Potter,  also  answered 
the  bill,  admitting  that  she  qualified  as  ad- 
ministratrix of  her  deceased  husband.  That 
she  only  received  of  the  estate  some  personal 
property  which  she  claimed  as  exempt  against 
creditors,  and  alleging  that  she  was  no  party 
to  any  of  the  alleged  fraudulent  transactions 
stated  in  plaintiffs'  bill  That  for  want  of  In- 
formaticHi  on  the  subject  she  cannot  answer 
the  Interrogatories  propounded  to  her  In  said 
bill,  except  that  she  is  aware  that  the  books 
and  accounts  of  the  late  Dr.  Potter  passed  in- 
to the  hands  of  I.  C.  Ralphsnydor,  attorney  at 
law.  That  this  was  all  the  personal  prop- 
erty owned  by  said  William  R.  Potter,  except 
what  was  so  held  as  exempt,  which  latter  was 
less  than  $200;  and  she  claims  her  dower  In- 
terest In  the  real  and  personal  estate  of  said 
W.  R.  Potter.  J.  Ami  Martin,  who  is  named 
as  defendant,  also  answered  said  bUl,  admit- 
ting that  on  the  1st  day  of  April,  1881.  be 
sold  and  conveyed  said  lot  of  land  to  W.  R. 
Potter  for  the  sum  of  $400,  In  payments  of 
$100  each,  payable  in  one,  two,  three,  and 
four  years.  That  the  first  two  of  said  notes 
had  been  paid,  but  the  last  two,  which  fdl 
due  on  April  1,  1884  and  1885,  respectlTelT, 
have  not  been  paid,  but  are  entitled  to  two 
credits,  one  of  $60  ot  $6S,  paid  by  Oeorge  H. 
Ralphsnyder  in  the  early  part  of  18SS,  and 
another  of  $3S.S9,  paid  the  24th  of  March. 
1887,  by  I.  O.  Ralphsnyder,  a  brother  of  aald 
Oeorge  M.  Ralphsnyder,  assigning  to  re^iond- 
ent  a  note  executed  by  one  A.  S.  Pratt  to  aald 
I.  O.  Ralphsnyder  for  said  amount  That 
said  notes  were  assigned  by  him  to  W.  O. 
Brown,  who  held  them  for  some  time;  and 
that  respondent  has  taken  said  notes  back, 
and  exhibits  them  with  his  answer,  and  asks 
that  the  same,  and  the  lien  by  which  th^  are 
secured,  may  be  enforced,  and  that  said  Uen 
be  paid  from  the  sale  of  said  lot. 

Numerous  depositions  were  taken  b>  the 
cause,  and  on  the  4th  day  of  April,  1891.  a 
nunc  pro  tunc  order  was  entered,  reciting  that 
at  the  December  term,  1890,  the  plalntlfCs,  up- 
on the  pleadings  and  evidence  In  the  caoae 
taken,  suggested  that  evld^ice  so  taken  dla- 
dosed  Oiat  I.  O.  Ralphsnyder  had  an  Interest 
In  the  proiwrfy  conveyed  to  his  brother,  tb* 
defendant  Oeorge  M.  Ralphsnyder;  and  tiiere- 
upon  said  plaintiffs,  by  their  attorney,  morved 
Hm  cotirt  tot  leave  to  file  an  amended  un. 
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making  the  aald  L  O.  RalpbsDyder  a  codp- 
tendant;  which  motion  waa  resisted  by  said 
L  O.  Ralphsnyder  in  person,  and  as  attorney 
for  bis  brother,  and  the  motion  waa  overruled, 
and  the  court  refused  to  allow  the  bill  to  be 
so  amended,  and  the  plaintiffs  excepted.  On 
the  same  day  the  cause  was  again  heard  upon 
the  bill,  exhibits,  answers,  and  depositions; 
and  court  lieing  of  opinion,  from  the  plead- 
ings and  proofs,  that  the  conveyanoe  of  the 
storehouse  and  lot  and  stock  of  goods  by 
William  R.  Potter  to  the  defendant  Oeorge  M. 
Balphsnyder,  as  set  forth  in  the  pleadings 
and  evidence,  was  made  by  said  W.  R.  Pot- 
ter with  Intent  to  hinder,  delay,  and  defrand 
his  creditors,  and  especially  the  plalntifb,  «nd 
that  the  defendant  George  M.  Ralphsnydee 
had  fall  knowledge  of  such  fraudulent  intent 
on  the  part  of  his  grantor,  it  was  therefore  de* 
creed  that  the  deed  set  forth  in  plaintiffs'  Bz- 
hlblt  B,  filed  with  their  bill,  dated  January 
SI,  18S7,  be  decreed  fraudulent  and  void,  and 
set  aside  and  held  toe  nought,  as  to  the  plain- 
tiffs' debt  established  in  the  pleadings  and 
proofs  against  the  estate  of  W.  R.  Potter,  de- 
ceased; and  that  there  was  due  to  J.  Ami  Mar- 
tin from  the  estate  of  William  R.  Potter,  de- 
ceased, the  earn  of  $185.51,  balance  of  pnr- 
ctune  money,  with  Interest  from  the  date  of 
said  decree^  which  debt  is  secured  by  ven- 
dor's Hen  on  said  real  estate;  and  it  further 
appearing  that  there  was  due  from  the  es- 
tate of  William  R.  Potter,  deceased,  to  the 
plalntiffB  the  sum  of  $360.55,  with  Interest 
from  the  date  at  said  decfee,  which  debt  is  a 
lien  on  said  real  estate  from  the  filing  of  the 
bill,  It  was  ordered  and  decreed  that  the  de- 
fendant Vliginla  Potter,  as  administratrix  of 
the  estate  of  William  R.  Potter,  deceased,  do 
pay  to  the  plaintiffs  the  said  sum  of  $869.65, 
with  interest  from  the  date  of  said  decree; 
and  aa  to  the  prayer  of  said  Virginia  Potter, 
widow.  In  her  answw,  for  dower  in  said  real 
and  personal  estate,  the  same  was  reserved, 
with  all  questitws  touching  the  same,  for  the 
fotnre  consideration  and  order  of  the.  court; 
and  it  was  further '  decreed  that  unless  the 
•aid  Virginia  Potter,  as  such  admlnlstiatrlx, 
should  wUhln  30  days  from  that  date  pay  to 
the  plaintiffs,  oat  of  the  estate  of  William  R. 
Potter,  deceased.  In  her  iiands  to  l>e  adminis- 
tered, the  sum  of  $368.65,  with  Interest  from 
date»  t6gether  with  the  costs  of  said  suit,  or 
unless  some  other  person  should  pay  said  debt 
and  costs  for  her,  a  Bi>ecial  commissioner 
therein  named  should,  on  some  court  day,  at 
the  front  door  of  the  courthouse  of  said  coun- 
ty, make  sale  of  said  real  estate  upon  the 
terms  thoieln  prescribed;  and  the  sheriff  of 
•aid  county  was  directed  at  once  to  take 
charge  and  {KMsession  of  the  storeroom  men- 
tioned in  said  Exhibit  B,  and  ascertain  how 
much  of  said  stock  of  goods  remains  in  said 
■toraMom  and  list,  and  appraise  the  same; 
and  said  q>eclal  commissioner  .was  also  di- 
rected, in  maldng  the  sale  of  said  real  estate, 
to  also  sell  said  stpck  of  goods  as  a  whole,  al- 
lowing the  defendant  or  bis  attorney  to  x»- 


move  any  goods,  not  belonging  to  the  original 
stock,  which  were  brought  and  put  there  by 
him  since  said  purchase.  On  the  21  st  day  of 
July,  1891,  a  decree  was  entered  in  said  cause, 
confirming  the  report  of  the  special  commis- 
sioner appointed  to  make  sale  of  said  store- 
house and  lot  and  stock  of  goods,  which  ap- 
pear to  have  brought  $1,010  at  said  sale, 
$836.66  of  which  amount  was  paid  down, 
and  two  single  bills  for  a  like  amount,  pay- 
able in  one  and  two  years,  with  Interest, 
were  executed  to  said  commissioDer  for  the 
residue;  and  said  decree  also  directed  the 
manner  of  disbursing  said  cash  payment. 

J.  R.  Greer,  A.  Lalng,  andW.  Cmlckahank, 
doing  business  under  the  firm  name  of  Greer 
ft  Lalng,  filed  their  petition  in  the  cause,  al- 
leging that  said  W.  R.  Potter  was  largely  In- 
debted to  them  for  goods  and  merchandise 
which'  he  had  purchased  from  them  prior  to 
the  2l8t  day  of  March,  1884,  and  on  said  date 
said  Potter  executed  his  negotiable  note  to 
them  for  $319.21,  payable  60  days  after  date, 
at  the  National  Bank  of  Klngwood,  which 
note  Is  exhibited  with  said  petition;  that  no 
part  of  said  note  had  been  paid;  and  also 
making  the  same  allegations  in  regard  to  the 
conveyance  of  said  storehouse  and  stock  of 
gotxla  to  George  M.  Ralphsnyder  as  weru 
made  In  the  bill  filed  by  Richardson,  Goodwin 
&  Co.  in  their  bjll;  reciting  the  fact  that  satd 
deed  had  bew  set  aside  as  voluntary,  fraudu- 
lent, and  void  in  said  salt  of  Richardson, 
Goodwin  &  Ck>.,  and  their  debt  declared  alien 
thereoD,  and  said  house  and  lot,  and  so  much 
ot  the  stock  of  goods  that  remained,  had  been 
sold  to  pay  plaintiffs'  debt;  and  said  petition- 
ers ^lege  that  af tw  the  payment  of  said 
Richardson,  Goodwin  &  Oo.'s  debt  there  will 
remain  a  considerable  surplus  fund  from  the 
proceeds  of  said  sale,  and  they  ask  that  they 
may  be  allowed  to  come  in  and  be  made  pac- 
ties  plaintiff  in  said  cause,  and  that  all  the 
proceedings  in  said  cause  may  be  taken  and 
read  as  part  of  their  petition;  that  said  deed 
from  W.  R.  Potter  to  George  M.  Balphsnyder 
may  be  declared  voluntary,  fraudulent,  and 
v<dd,  and  set  aside  as  to  petttlonera'  debt; 
and  that  any  surplus  remaining  after  the  pay- 
ment of  the  lien  and  charges  decreed  against 
may  be  applied  to  the  debt  of  petitioners, 
Oe<Nrge  M.  Ralphsnyder  filed  his  answer,  put- 
ting in  issue  the  allegations  of  said  petition, 
which  answer  was  replied  to  generally;  and 
on  the  29th  day  of  March,  1892,  a  decree  was 
entered  in  said  cause,  ascertaining  the  amount 
of  said  petitioners'  claim,  holding  said  deed 
to  George  M.  Ralphsnyder-  fraudulent  and 
void  as  to  said  petitioners'  debt,  and  directing 
that  unless  said  debt  be  sooner  paid  by  Vir- 
ginia Potter,  administratrix,  or  some  ov*  for 
her,  said  special  commissioner  apply  any 
surplus  in  his  lumds  towards  the  payment  of 
said  petitloneis'  d^t;  and  from  said  decree 
rmdered  In  the  ca«e  of  Richardson,  Goodwin 
&  Oa  against  George  M.  Balphsnyder  Mid 
others,  on  the  4th  day  of  April,  1881,  said 
George  M.  Ralphsnyder  obtained  tiUs  appeal^ 
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assigning  as  the  first  error  tbe  action  of  the 
court  in  holding  the  deed  from  William  B. 
Potter  to  George  M.  Ralphsnyder  fraudulent 
and  void  as  to  the  rights  of  the  plaintiffs. 

Now,  this  court  held  In  the  case  of  Lock- 
hart  T.  Beckley,  10  W.  Va.  88  (9th  point  of 
syllabns),  that  "fraud  Is  to  be  legally  in- 
fared  from  the  facts  and  circumstances  of 
the  case,  when  those  facts  and  circumstances 
are  of  such  a  character  as  to  lead  a  reason- 
able man  to  the  conclusion  that  the  convey- 
ance was  made  with  the  intent  to  hinder, 
delay,  or  defraud  existing  or  future  credit- 
ors." See,  also,  Bartlett  v.  Cleavenger,  36 
W.  Va.  720,  14  S.  B.  273.  Now,  in  conslder- 
ing  the  cbrcumstances  surrounding  this  trans- 
action; it  is  proper  to  look,  first,  at  the  pe- 
cuniary condition  of  William  B.  Potter  at 
the  time  he  attempted  to  conyey  bis  house 
and  lot  and  stock  of  goods  to  George  M. 
Ralphsnyder;  and  tbe  evidence  discloses 
that  at  that  time  he  was  Indebted  to  two 
firms  In  the  city  of  Wheeling  In  a'  sum  great- 
ly in  excess  of  the  consideration  named  In 
the  deed  which  ostensibly  transferred  his 
house  and  store  and  stock  of  goods.  Two 
days  previously  he  had  transferred  to  his  at- 
torney and  legal  adviser  all  of  his  accounts 
and  notes,  in  consideration  of  past  and  fu- 
ture legal  services,  and  to  his  mother  and 
sister  all  of  his  interest  in  the  home  farm, 
which  constituted  his  entire  property,  with 
the  exception  of  his  household  goods.  About 
the  1st  of  August  he  settled  with  the  witness 

0.  C.  Oralg,  and  feU  in  his  debt  $00  or  $70. 
He  told  said  witness  that  he  had  no  money; 
that  he  had  large  accounts  standing  out,  as 
much  as  9900  or  $600,  and  from  $1,000  to 
$1,200  in  goods;  Insisted  on  his  bnyint; 
goods,  sayfhg  that  he  had  better  take  goods 
when  he  could  get  them;  that  he  might  not 
be  In  business  very  long.  This  conversation 
occurred  a  few  ^ays  before  said  Potter  sold 
out.  What  tbe  real  consideration  of  the 
traiisfer  of  the  books,  notes,  and  accounts  to 

1.  C.  Balpbsnyder  was,  does  not  appear.  It 
lies  concealed  under  the  general  description 
of  "past  and  future  legal  services."  This  as- 
signment or  transfer  of  books  and  accounttf 
appears  by  the  testimony  of  I.  C.  Ralphsny- 
der to  have  been  made  on  the  29th  day  of 
January,  1887,  and  on  the  Slst  day  of  Janu- 
ary, 1887,  the  deeds  from  said  W.  R.  Potter 
to  George  H.  Balpbsnyder  for  the  storehouse 
and  merchandise,  and  to  his  mother  and  sis- 
ter for  his  interest  in  the  home  farm;  and 
the  Inquiry  suggests  Itself,  at  this  point,  why 
did  W.  B.  Potter  at  this  time  suddenly  con- 
dude  to  part  with  all  of  his  property,  selling 
his  borne,  his  storehouse,  and  store  goods  for 
less  than  half  what  It  subsequently  brought 
St  public  sale,  and  for  less  than  one-third  of 
what  the  testimony  shows  It  was  really 
worth?  He  sells  it  too  to  a  young  man,  the 
brotlier  of  his  attorney  and  legal  adviser, 
who  to  accidentally  In  the  town  of  King- 
wood  an  a  visit  to  his  brother,  but  who  Is  a 
realdent  i^  another  comity,  where  he  lived 


on  a  farm  with  his  fathM-,  who  is  assessed 
with  no  property  at  his  home,  but  who  la 
stated  to  have  been  Interested  in  a  wheat 
crop,  and  had  a  horse  and  some  cattle;  who 
borrowed  $390  of  the  $400  cash  payment 
trom  his  brother  I.  C.  Ralphsnyder,  who  had 
the  books,  notes,  and  accounts  of  W.  B.  Pot- 
ter in  his  possession;  who  had  no  money  to 
Invest  in  speculation,  but  learned  of  this 
speculation  from  the  confidential  legal  ad- 
viser of  said  Potter,  as  It  cannot  be  pre- 
sumed that  a  mere  visitor  in  the  town  would 
so  soon  learn  that  said  Potter  wanted  to  sell; 
and  it  Is  reasonable  to  suppose  that  his 
brother  I.  C,  In  their  confidential  talks, 
would  not  only  advise  him  of  the  fact,  but  at 
the  same  time  assist  his  client  In  finding  a 
purchaser,  although  he  had  to  furnish  the 
money  to  that  purchaser  to  enable  him  to 
make  the  purchase;  and  another  fact  shown 
by  the  deposition  of  said  George  M.  Ralph- 
snyder Is  significant,  and  that  is  that  said 
George  M.  took  no  Inventory  of  said  goods, 
either  directly  before  or  shortly  after  the 
purchase;  he  Just  took  them  upon  the  repre- 
sentation of  said  Potter,  making  what  is 
called.  In  common  parlance,  a  "lumping 
trade."  This  transaction  was  not  accom- 
panied with  the  usual  deliberation  prac- 
ticed by  men  in  such  transactions.  Again, 
George  A.  Walls,  in  detailing  the  circum- 
stances of  this  transaction,  says  that  $400 
was  paid  to  Dr.  W.  B.  Potter  in  tbe  stcnre- 
room  of  said  Potter,  and  his  recollection  la 
that  it  was  paid  by  .the  hands  of  L  O.  Balpfa- 
snydtf.  He  did  not  count  the  money,  but 
saw  it'  passed  to  the  hands  of  said  Potter, 
and  understood  that  it  was  $400.  This  was 
after  dark,  near  8  o'clock  In  tbe  evening. 
Said  Walls  also  states  that,  after  taking  the 
acknowledgment  of  said  deed,  Mr.  L  C. 
Balpbsnyder  said  that  be  would  like  to  have 
the  acknowledgment  written  out  and  the 
deed  recorded.  "We  then  came  down  to  the 
office,— I  think  all  three  of  us  came;  I 
wouldn't  be  positive  about  that,— and,  after 
coming  to  the  office,  I  said  to  Mr.  Ralphsny- 
der that  I  would  make  a  memorandum  of 
the  acknowledgment  to  said  deed,  and  nurk 
It,  Tiled  for  record';  but  he  said,  'No';  he 
would  rather  have  the  acknowledgment  writ- 
ten out  in  full,  and  the  deed  recorded.  I 
then  told  him,  'All  right';  that  I  would  write 
the  acknowledgment  of  the  deed,  and  sign  It, 
but  that  it  was  too  late  to  record  it  that 
night."  He  also  says  the  certificate  was 
written  out  that  night  at  the  urgent  request 
of  Mr.  I.  C.  Balpbsnyder,  who  said  he  wanted 
the  matter  entirely  closed  up,  and  that  a 
mere  memorandum  would  not  be  legal,  he 
was  afraid.  Whether  Mr.  I.  O.  Ralphsnyder 
was  acting  in  the  interest  of  his  client  W.  B. 
Pott»,  or  his  brother  George  M.,  when  he 
was  In  the  clerk's  office,  between  8  and  9 
o'clock  at  night,  urging  the  immediate  re- 
cordation of  said  deed,  does  not  appear;  nor 
is  it  very  materlaL  He  was  there,  and  ap- 
pean  to  have  been  apprehensive.   The  derk 
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estlflea  that  such  haste  is  unusual  In  In- 
lorsing  tbe  certlflcate  of  acknowledgment 
ipon  deeds,  or  In  recording  the  same.  What, 
hen,  was  the  cause  of  this  haste?  Ck>uld  it 
lave  been  that  L  C.  Ralphsnyder,  who  was 
:he  legal  adviser  of  said  Potter,  and  so  well 
.cqualnted  with  his  pecuniary  condition,  and 
labilities,  was  apprehensive  of  some  attack 
torn  the  creditors  of  said  Potter,  and  wish- 
id  to  hinder,  delay,  apd  defraud  them  by 
ransferrlng  all  of  his  property  beyond  their 
'each?  These,  however,  are  not  all  the  clr- 
:umstances  which  point  In  that  direction. 
The  witness  H.  H.  Potter  testifies  as  fol- 
ows:  "I  could  not  say  how  long  It  was  be- 
'ore  the  sale,  but  it  was  before  the  house 
vas  finished  that  he  sold,  and  before  he 
ramed  out,  down  on  Price  street  I  bap- 
)ened  in  his  store,  and  he  and  Mr.  Frey,  of 
}reer  &  Lalng,  were  talking  about  some  old 
)ills,  and  Mr.  Frey  said  be  would  see  that 
liey  were  straightened  up,  and  took  the 
lumber  of  some  checks."  After  Mr.  Frey 
vent  away.  Doc  (meaning  W.  B.  Potter)  told 
ilm  that  they  had  not  given  him  credit  for 
>ayment8  he  had  made,  and  had  him  charged 
>n  the  books  with  several  hundred  dollars 
uore  than  he  owed  them,  and  that  he  in- 
ended  straightening  them  out  on  them, 
iifter  Mr.  Frey  was  gone  a  day  or  two,  said 
Potter  called  him  over  to  his  store,  and 
ihowed  him  a  receipt  or  two,  and  a  state- 
nent  from  Greer  &  Lalng  on  which  there 
NBre  no  credits  to  correspond  with  the  re- 
:elpt  After  Potter  burnt  out  and  moved 
nto  the  new  building,  he  (witness)  went  up 
here  to  see  Mr.  Frey,  and  he  and  the  doctor 
vere  running  over  this  account  again,  and, 
ifter  Frey  was  gone,  Dr.  Potter  told  him 
:hat  he  never  intended  to  pay  what  Greer  & 
liaing  claimed  off  of  him;  that  he  did  not 
>we  them  one-half  what  they  claimed;,  and 
:hat  he  would  spend  all  he  had  before  he 
vould  pay  a  debt  twice.  After  the  sale,  said 
i.  H.  Potter  also  testifies  to  a  conversation 
lad  with  I.  C.  Ralphsnyder  at  the  store- 
louse.  In  tbe  presence  of  Dr.  Potter,  in 
vhlcb  he  told  L  G.  Balphsnyder  that  if  he 
lad  swindled  Dr.  Potter  out  of  his  building 
le  could  not  beat  witness  oat  of  what  little 
le  had.  He  replied  that  he  had  not  done 
inything  of  the  kind;  that  he  had  paid  all 
hat  it  was  worth.  He  (witness)  told  him  he 
lid  not  think  so,  and  he  said  that  there  was 
lobody  else  that  would  give  any  more  for  it, 
ind  witness  told  him  that  he  knew  better. 
>r.  Potter  was  present,  and  he  said,  "Why 
lid  not  they  do  it,  if  they  would?"  Witness 
'emarked  that  he  did  not  think  they  had  a 
>roper  chance,  and  he  said  he  reckoned  that 
liey  could  have  a  chance  yet  if  they  wanted 
o  pay  more;  and  Mr.  I.  C.  Ralphsnyder  then 
laid,  if  there  was  anybody  that  wanted  to 
jtay  more,  they  could  have  the  chance  then 
o  do  it.  Witness  told  him  he  would  give 
iim  $60  for  bis  barg^n  right  there,  and  he 
lald  wltaeM  could  !>&▼•  it.  Witness  named 


the  amount  he  understood  he  had  paid.  Bia 
said  it  was  $50  more  than  that  Witness 
told  him  he  would  go  to  the  record,  and  see 
what  it  said;  and  he  (Balphsnyder)  replied 
that  there  was  a  little  difTerence  between 
him  and  Dr.  Potter  before,  that  was  not  con- 
sidered In  the  record,  amounting  to  $50,  or 
about  that  Dr.  Potter  then  said  that  was 
correct  Witness  then  said  he  would  ad- 
vance him  $50  on  tba,t  yet  He  said  it  was  a 
trade,  and  witness  so  considered  it  He  said 
be  wanted  the  cash  right  down.  Witness 
told  him  he  would  pay  him  $25,  and  tbe  rest 
as  soon  as  the  pai>er8  ware  made  over,  cash 
In  band.  He  said  it  was  not  necessary  to 
take  the  $25;  that  he  would  make  the  pa- 
pers out  at  i  o'clock.  Witness  told  him  he 
would  meet  him  at  the  clerk's  office.  Wit- 
ness got  the  money,  and  went  to  tbe  clerk's 
office,  and  waited  until  2  o'clock,  but  Balph- 
snyder did  not  come.  Witness  also  states 
that  Dr.  Potter  told  him  that  he  had  said  I. 
O.  Balphsnyder  employed  as  bis  attorney  by 
the  year.  Another  circumstance  la  shown 
by  the  answer  of  i.  Ami  Martin,  who  is  ttie 
holder  of  the  two  notes  for  $100  each,  se- 
cured by  vendor's  lien  on  said  lot.  He  says 
$eO  or  $65  was  paid  by  George  M.  Balphsny- 
der in  the  early  part  of  March,  1888,  and  a 
payment  of  $33.39  was  made  about  the  24tb 
of  March,  1887,  by  said  I.  C.  Balphsnyder  as- 
signing to  him  a  note  on  A.  8.  Pratt  exe- 
cuted to  said  L  C.  Balphsnyder  for  that 
amount  This  is  but  another  circumstance 
showing  how  and  by  whom  said  purchase 
money  was  paid. 

Now,  as  to  the  fact  developed  in  tbe  testi- 
mony of  H.  H.  Potter,  of  a  false  recital 
as  to  the  consideration  named  in  the  deed 
from  W.  B.  Potter 'to  George  M.  Balphsnyder, 
creating  a  discrepancy  -of  $50.  Bump  on 
Fraudulent  Conveyances  (at  page  40)  says: 
"An  instrument  which  mlsrepreseutf  tbe 
transaction  that  It  recites  is  .evidence  of  a 
secret  trust  and  is  calculated  to  mislead  a^d 
deceive  creditors.  A  false  recital  Is  there- 
fore a  badge  of  fraud,  and  the  instrument  in 
which  it  occurs  must  sustain  a  rigorous  ez- 
aminati(»."  Another  fact  which  strongly  in- 
dicates a  secret  trust  is  disclosed  in-  tbe  testi- 
mony of  I.  O.  Balphsnyder,  who  states  that 
after  said  transfer  be  paid  over.. to  W.  B. 
Potter  and  wife  $100  or  $160  collected  by 
him  on  tttan  accounts  placed  in  bia  hands 
by  said  Potter.  Now,  it  appears  by  the  tes- 
timony of  I.  C.  Balphsnydw  that  on  the  28th 
day  of  January,  1887,  all  tbe  books  and  ac- 
counts of  said  W.  B.  Potter  bad  been  trans- 
ferred and  assigned  to  said  I.  0.  Balphsnyder 
In  consideration  of  past  and  future  profe»- 
sional  services;  yet  said  I.  O.  Balphsnyder 
testifies  that  said.  Potter  told  bim  he  needed 
mon^,  and  assigned'  that  as  a  reason  for 
wanting  liim  to  collect  tbeoe  claima,  $1Q0  or 
$150  of  which  b«  states  he  paid  over  .to  him; 
and  he  says,  further,  that  said  Potter  tcrid 
bim  be  inteadad  t»  j/aj,  all  of  Ua  debt%  but 
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how  be  wu  to  pay  any  debt  out  of  t&e  ac- 
eonnta,  etc.,  assigned  to  said  I.  C.  Ralpb> 
snyder  for  legal  services,  unless  said  Ralph- 
snjrder  secretly  paid  the  money  collected  to 
htm,  no  one  can  telL  That  such  was  not 
his  intention,  however,  is  plainly  apparent 
from  the  fact  that  he  sold  and  conveyed  his 
home,  his  storeJiouse,  and  store  goods  to 
Oeorge  M.  Ralphsnyder  for  less  than  one- 
third  of  Hs  value;  that  I.  0.  Ralphsnyder, 
his  eoDfldentlal  legal  adviser,  not  only  fonnd 
a  purchaser  of  this  property  in  the  person 
of  his  impecnnions  brother,  who  was  paying 
him  a  visit,  bnt  fnmlshed  him  with  nearly 
all  of  the  money  wiHi  which  to  make  the  pur- 
chase; and  that  the  deed  for  same  was  hur- 
ried on  to  the  record  at  9  o'clock  at  night, 
the  clerk  testifying  that  he  wrote  ont  the 
certificate  of  acknowledgment  at  the  urgent 
request  of  I.  C.  Ralphsnyder,  who  said  be 
wanted  the  matter  entirely  closed  up,  and 
that  a  memoranda  would  not  be  legal,  he 
was  afrai'd.  The  question  naturally  suggests 
Itself ,.  afraid  of  what?  and  why  could  not 
the  deed  as  w^  have  been  recorded  the  next 
day?  or  the  acknowledgment  indorsed  the 
next  day?  Another  fact  which  tends  to 
ducldate  this  conduct,  and  account  for  this 
haste,  appears  in  the  testimony  of  H.  H.  Pot- 
ter, who  says  tbat  said  W.  R.  Potter  told 
him  before  this  sale  that  he  never  Intended 
to  pay  what  Oreer  &  IiBing  claimed  off  of 
him;  that  he  did  not  owe  them  one-half  they 
claimed,  and  that  he  would  spend  all  be  bad 
before  he  would  pay  a  debt  twice;  and,  at 
the  same  time  that  he  conveyed  bis  home 
and  storehouse  and  store  goods,  he  conveyed 
his  Interest  In  his  father's  place  (the  home 
farm).  Bverything  he  had  in  the  shape  of 
property  was  apparently  transferred  to  bona 
fide  purchasers,  yet  I.  O.  Ralphsnyder,  sev- 
eral days  after  the  sale,  in  the  presence  of 
Dr.  Potter,  told  H.  H.  Potter  that  he  could 
have  the  property  by  paying  f  100  advance  on 
the  cost  price,  without  consulting  his  brother 
Oeorge  M.  Ralphsnyder;  and  this  fact,  com> 
bbied  with  the  confidential  relations  existing 
Between  said  I.  C.  Ralphsnyder  and  W.  R. 
Potter,  and  his  brother  Oeorge  M.  Ralph- 
snyder, are  very  potent  in  convincing  the  un- 
prejudiced mind  that  Oeorge  M.  Ralphsnyder 
was  not  only  fully  aware  of  the  fraudulent 
Intent  of  said  W.  R.  Potter  In  attempting  to 
transfer  his  property  beyond  the  reach  of  bis 
creditors^  but  tbat  be  allowed  himself- to  be 
used  by  bis  brother  I.  C.  Ralphsnyder  as  an 
Instrument  by  which  that  object  was  sought 
to  be  effected.  I.  O.  Ralphsnyder  was  a  very 
active  and  efficient  agent  for  bis  dlent.  He 
Bot  only  found  him  a  purchaser,  bnt  fur- 
nished the  purchaser  with  the  money  to  pay 
the  cash  payment  and  'a  part  of  the  deferred 
twyinetit  It  Is  stated  In  evidence  that  W. 
B.  Potter  seeded  money  to  pay  debts  with, 
•tmt,  SB  to  any  debt  ever  having  been  paid  by 
W.  B.  Potter  to  aby  one  of  his  creditors  with 
flw  9400  received  aa  timprooeeds  of  his  bouse 


and  lot  and  store,  the  record  is  silent  No  io 
ventory  of  the  goods  was  taken  at  the  tlm<^ 
of  the  purchase,  but  George  AI.  Ralphsnyder 
testifies  tbat  be  had  long  since  repaid  to  his 
brother  I.  C.  Ralphsnyder  the  money  he  bor- 
rowed from  falm  to  make  the  purchase;  and 
this  statement  Is  made  on  the  20th  day  of 
August,  1890;  this  suit  was  brought  in  Oc- 
tober, 1889;  and  the  cMiveyance  was  made 
In  January,  1887,— so  tbat  If  this  statement 
of  said  George  M.  be  true,  that  he  had  long 
since  paid  his  brother,  if  be  paid  out  of  the 
business,  be  must  have  been  much  more  snc- 
cessfol  than  said  W.  R.  Potter  was  during 
the  time  he  was  conducting  the  business,  and 
the  evidence  fails  to  show  that  said  George 
H.  Ralphsnyder  bad  any  other  source  from 
which  to  derive  the  money  to  pay  back  said 
money. 

Now,  In  the  case  of  RdUy  v.  Barr,  84  W. 
Va.  96,  11  S.  B.  750,  this  court  held  that 
'*wben  it  appears  that  an  instrument  convey- 
ing real  estate  is  impeached  as  fraudolent  by 
creditors  of  the  grantor,  if  the  evidence  dis- 
closes the  fact  that  said  Instrument  is  false 
In  any  material  part,  the  burden  of  showing 
the  transaction  was  fair  lies  upon  the  party 
who  seeks  to  uphold  It"  Now,  the  considera- 
tion named  In  this  deed  was  $400,  and  yet  H. 
H.  Potter  swears  tbat  I.  C.  Ralphsnyder  told 
him,  bi  the  presence  of  W.  R.  Potter,  when 
be  was  talking  of  buying  the  property,  tbat 
tbe  true  consideration  was  $450;  tbat  there 
was  a  difference  between  Dr.  Potter  and  bim 
that  was  not  considered  In  tbe  record;  so 
that.  If  this  be  true,  there  was  another  $50 
of  purchase  money  not  paid  by  Oeorge  M. 
bnt  by  I.  C.  Ralphsnyder,  and  tbe  deed  Is 
shown  to  be  false  In  a  very  material  part, 
and  the  burden  of  showing  tbe  transactian 
was  fair  is  thrown  upon  said  George  M. 
Italpbsnyder.  Walte,  In  his  work  on  Frand- 
ulent  Conveyances,  says,  quoting  from  Story, 
J.:  "'Fraud  is  always  a  questlcm  of  tact 
with  reference  to  tbe  Intentloii  of  tbe  grantor. 
Where  there  is  no  fraud,  there  is  no  Infirmity 
In  tbe  deed.  Every  case  depends  upcm  its 
circumstances,  and  Is  to  be  carefully  scru- 
tinized; but  the  Vital  question  is  always  the 
good  faith  of  the  transaction.  There  is  no 
other  test  Fraud  does  not  consist'  in  mere 
Intention,  but  in  Intention  carried  out  by 
hurtful  acts.  Fraud  or  no  fraud  is  general- 
ly a  question  of  fact  to  be  determined  by  all 
the  circumstances  of  the  case.'  Direct  pro*^ 
of  positive  fraud,  In  the  vdrlous  kinds  of 
covinous  alienations  which  we  are  to  discuss, 
is.  not  as  we  shall  preseiltly  see,  generally 
attainable,  nor  is  it  vitally  essential  Tbe 
fraudulent  conspirators  will  not  be  prompt- 
ed to  proclaim  their  unlawful  Intentions  from 
the  housetops,  or  to  suhimoh  disinterested 
Witnesses  to  their  nefarious  schemes.  The 
transaction,  like  a  crime,  is  generally  con- 
summated under  cover  of  darkness,  wttta  tbe 
safeguard  of  secrecy  thrown  aboirt  it  Hence 
'it  iaiist  be  Judged  of  by  all  tbe  surrounding 
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Ircnmstances  of  the  case.  The  erld^bce  1» 
Imost  always  clrcmnstantlal.  Nevertheless, 
hough  circumstantial.  It  produces  convic- 
Um  In  the  mind  often  of  more  force  than  dl- 
ect  testimony."  Among  the  badges  of  frand 
nnmerated  by  Walte  In  his  work  on  Frand- 
ilent  Conveyances  are  the  failure  to  take  an 
ccount  of  stock,  and  a  false  admission  of 
he  receipt  of  purchase  money,  both  of  which 
re  present  in  this  instance. 
The  question  as  to  whether  George  M. 
talphsnyder  had  notice  of  any  fraudulent  in- 
ent  on  the  part  of  his  grantor,  W.  R.  Potter, 
9  one  which  also  may  be  determined  by  the 
tUTonndlng  clrcamstances.  The  testimony 
hows  that,  for  a  week  preTlons  to  the  pur- 
hase  of  this  property  from  Wi  R.  Potter,  be 
lad  been  a  visitor  of  his  brother,  and  had 
leen  with  blm  night  and  day.  Two  days 
tefore  the  deed  was  made,  said  Potter  had 
ransf erred  his  books  and  accounts  to  T.  C 
talphsnyder,  and  it  surely  never  would  bare 
iccurred  to  George  M.  to  purchase  this  prop- 
rty  if  I.  C.  Ralphmyder  had  not  told  him  of 
ts  valiie,  and  offered  to  loan  him  the  money; 
iDd  Mr.  Wall  says.  In  his  testimony,  that 
}eorge  M.  was  in  the  clerk's  office  when 
lis  brother  I.  O.  was  urging  the  imme- 
Itate  recordation  of  the  deed;  and  the 
evidence  clearly  showing  that  said  W.  R. 
*otter  made  this- coiiveyance  with  fraudulent 
ntent,  and  I.  O.  Ralphsnyder  acting  as  legal 
idvlser  of  said  Potter  and  George  M.  (bis 
>rother)  at  the  same  time,  the  concluslOQ  is 
rreslstible  that  he  explained  the  entire  mat- 
er to  said  George  M.  before  the  purchase  was 
nade;  and,  although  the  parties  wait  throogh 
he  formality  of  paying  over  the  $400  In  the 
iresence  of  a  witness,  yet  the  said  Pottor, 
laving  conceived  the  fimadnlent  Intent  of  'de- 
Irandlng  his  creditors,  could  easily  have  hand- 
id  the  money  back  to  I.  C.  Ralphsnyder,  who 
i^all  says  handed  him  (Potter)  the  mCHiey,  as 
he  transaction  between  them  in  regard  to  the 
150,  which  was  not  included  In  the  consldera- 
lon  named  in  t&e  deed,  clearly  Aows  that 
heir  relations  were  veoy  intimate  and  con- 
Idential.  Taking  the  whole  <drcamstances 
lurrounding  the  transaction,  then,  my  conclu- 
rion  is  that  said  George  M.  Ralphsnyder  had 
'oil  notice  of  the  fraudulent  intent  of  said  W. 
i.  Potter.  In' the  case  of  Smith  v.  Yoke,  27 
N.  Va.  639,  tbis  court  held  that  where  a 
lecree  sought  to  be  reversed  is  ba^d  upon 
iepositlons  which  are  so  conflicting,  and  of 
luch  doubtfol  and  unsatlBfactory  character, 
hat  ditrereat  minds  and  dltFerent  Judges 
night  reaaotBitity  disagree  as  to  the  facta 
iroved  by  them,  or  the  proper  conclusions  to 
>e  deduced  therefrom,  the  appellate  court  wlQ 
ledlne  to  reverse  the  finding  or  decree  of  the 
diancellor,  although  the  testimony  may  be 
meh  that  the  api)ellate  court  might  hare  pro* 
lonnced  a  different  decree  If'  it  had  acted 
ipon  th6  cause  In  the  first  Instimce.  The 
lame  thing  Is  held  In  the  ease  of  Bartlett  ▼. 
He&yeager,  85  W.  Va.  72G,  14  S.  B.  278.  Ap- 
yijtag  the  law,  tliea,  to  the  f&ota  and  clrcuio- 


Stances  shown  in  this  case,  my  oondusloh  Is 
that  the  court  committed  no  error  In  decreeing 
that  the  deed  from  W.  R.  Potter  to  George 
M.  Ralphsnyder  was  fraudulent  and  void  as  to 
the  rights  of  the  plaintiffs. 

The  next  error  assigned  is  In  not  ascertaining 
the  personal  estate  of  William  R.  Potter,  and 
settling  the  administration  accounts  of  his 
personal  representative,  before  any  sale  of  the 
land  and  goods  in  the  cause  described.  As  to 
this  assignment  of  error  It  appears  by  the 
answer  of  Tirginia  Potter,  widow  and  ad- 
ministratrix of  the  estate  of  W.  R.  Potter,  de- 
ceased, that  the  books  and  accounts  which 
were  assigned  by  W.  R.  Potter  to  I.  O.  Ralph- 
snyder were  all  the  ];>ersonal  property  owned 
by  said  W.  R.  Potter,  except  what  was  held 
as  exempt,  which  was  less  than  $200;  and 
she  elects  to  take  her  dower  in  gross  out  of 
the  property  sold;  and  for  that  reason  there 
was  no  necessity  of  assigning  her  dower,  and 
there  was  no  necessity  of  directing  an  account 
(see  Sweeny  v.  Refining  Co.,  30  W.  Va.  443, 
4  S.  £.  431),  this  being  a  suit  to  set  aside  a 
fraudulent  conveyance,  and  the  only  person- 
alty being  the  stock  of  goods  claimed  by 
the  defendant  George  M.  Ralphsnyder.  See 
dark  V.  Flgs^s,  31  W.  Va.  156,  5  S.  E. 
643,  where  it  Is  held  that,  where  an  assign- 
ment of  personal  property  Is  made  in  fraud  of 
creditors,  they  or  any  of  them  may,  In  a  court 
of  equity,  have  the  same  set  aside.  The  cred- 
itor who  first  files  his  bill  obtains  thereby  a 
priority,  and  is  entitled  to  be  first  paid  from 
the  proceeds  of  the  sale  of  the  property,  if  there 
are  no  valid  prior  liens.  The  deed,  though 
ever  so  fraudulent  as  to  existing  creditors  of 
the  grantor,  is  valid  and  binding  as  l>etween 
the  parties  to  the  fraud.  See  Core  v.  Cunning- 
ham, 27  W.  Va.  210. 

It  is  further  assigned  as  error  that  the  court 
decreed  a  sale  of  the  property  without  giving 
the  appellant  George  H.  Ralphsi^yder  a  day 
in  which  to  relieve  the  same  from  sale.  The 
plaintiffs,  ho-wever,  asserted  no  claim,  and 
were  entitled  to  no  decree,  for  money  against 
said  George  M.  Ralphsnyder,  and  obtained 
no  such  decree  against  him.  Their  decree 
was  against  the  estate  of  W.  R.  Potter,  and 
his  personal  representative  was  allowed  30 
days  In  which  to  pay  said  decree. 

It  is  also  assigned  that  it  was  error  to  read 
the  evidence  and  pleading  in  tlie  original  cause 
In  the  petition  proceeding  of  Greer  &  Laing 
agalnstappellant  We  find  it  stated,  however, 
in  Sanders'  Suit  in  Equity  (pageOSS)  thaf'cred- 
itors  may  come  in  by  petition  to  a  suit  attack- 
ing a  deed  on  the  ground  of  fraud,  and  their 
priority  will  be  determined  by  the  date  of 
filing  their  petition,  unless  they  have  other 
ground  of  priority,"— citing  Wallace's  Adm'r 
T.  Treakle,  27  Grat  470.  See,  also,  1  Bart 
Oh.  Prac.  p.  840.  A  creditor,  may;  under  this 
practice^  file  his  petition  in  a  cause  pending 
which  has  for  its  ebject  the  vacation,  of  a 
flraudulent  conveyance,  and  upon  proper  alle- 
gations, be  made  a  party  to  the  suit;  .and  the 
bill,   exhibits,   answers, .  .depositions,   order^ 
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and  decrees,  and  all  llie  prooeedinsi  In  said 
cause,  tnaj,  npon  proper  prayer,  be  read  as 
part  of  Us  petition.  See  3  DanieU,  Ch.  PL  & 
Pr.  p.  2142;  1  Daniell,  Ch.  PL  &  Pr.  p.  874. 

It  Is  also  claimed  that  It  was  error  to  orer- 
rale  the  demurrer  of  appellant  to  the  petition 
of  Greer  &  Laing,  but  as  no  reason  for  the 
demurrer  is  assigned  in  aigoment,  and  we  see 
no  objection  to  said  i>etition,  we  most  con- 
clude that  said  demurrer  waa  properly  over^ 
ruled.  This  disposes  of  the  errors  assigned, 
and,  for  the  reasons  above  stated,  my  conclu- 
sion Is  that  there  is  no  error  in  the  decree 
complained  of,  and  the  same  is  afilrmed,  with 
ooflta  and  damaces. 


(40  W.  Va.  (S) 

STBWART  et  aL  ▼.  8TDWART. 

(Supreme  Court  of  Appeals  of  West  Vliglnla. 
Dec  8,  1894.) 

BqcRT  Fraotiob — Copt  o»  Lost  Bim,— WArvaa 
or  Obieotions  —  Co!(Sbkt  Decrbb  —  Modifioa- 
TiON  —  CLBBiajJL  Ebbobs  —  Rbpobt  of  Coiiiua- 

StONBB— EZCBPTI0:78. 

1.  Where  the  original  papers  in  a  cause 
have  been  lost,  they  may  be  supplied  as  provided 
in  section  14  of  chapter  130  of  tiie  Code;  and  in 
a  chancery  cause,  where  the  lost  bill  is  thus 
supplied,  and  the  defendant  appears  and  ffles  his 
answer  thereto,  he  thereby  waives  any  ob' 
Jection  to  the  manner  in  which  the  bill  was  sup- 
plied, or  to  the  authenticity  of  the  copy  thus 
supplied. 

2.  After  the  term  at  which  a  consent  de- 
cree is  entered  it  cannot  be  set  aside,  modified, 
or  altered  without  the  consent  of  the  parties, 
except  only  to  correct  a  clerical  error,  which  is 
a  mistake  made  by  the  clerk  in  entering  such 
consent  decree,  and  it  may  be  corrected  by  the 
original  draft  of  the  decree  furnished  the  clerk 
by  the  court;  or  it  may  be  a  miscalculation  or 
mistake  in  some  arithmetical  operation,  where- 
by a  sum  entered  in  sach  consent  decree,  where 
aU  the  parties  are  agreed  on  the  basis  of  the  cal- 
culation, and  the  mistake  is  simply  an  arithmet- 
ical mistake,  or  a  simple  blunder,  in  j>erform- 
ing  an  arithmetical  operation,  all  parties  being 
a^«ed  on  the  operation  to  be  performed. 

8.  In  order  that  a  decree  may  be  corrected 
or  reversed  on  motion  ander  section  1  of  chap- 
ter 184  of  the  Code,  the  error  complained  of 
must  be  a  clerical  error,  or  error  in  fact  for 
which  a  Judgment  or  decree  may  be  reversed  or 
corrected  on  motion  or  writ  of  error  coram 
nobis. 

4.  When  mestions  purely  of  fact  are  refer- 
red to  a  comnussioner,  to  be  reported  upon,  the 
findings  of  the  commissioner,  while  not  as  con- 
clusive as  the  verdict  of  a  jury,  will  be  given 
great  weight,  and  should  be  sustained  unless  it 
plainly  appears  that  they  are  not  warranted  by 
the  evidence.  This  rule  operates  with  peculiar 
force  In  an  appellate  court  where  the  findings  of 
the  commissioner  have  been  approved  and  sus- 
tained by  the  decree  of  the  inferior  court 

5.  Ctenerally,  exceptions  to  the  repwt  of 
master  commissioners  partake  of  the  nature  of 
spedal  demurrers,  and,  if  the  report  is  errone- 
ous, the  party  complaining  of  the  report  or  ex- 
cepting thereto  must  point  out  the  errors  in  his 
asceptions  with  reasonable  certainty,  so  as  to 
direct  the  mind  of  the  court  to  them.  When 
be  does  so,  the  parts  not  excepted  to  are  admit- 
ted to  be  con«ct,  not  only  as  regards  the  prin- 
alnles^  but  also  as  relatss  to  the  evidence,  on 
which  the7  are  founded. 

6l  a  decree  or  order  made  by  consent  can- 
not be  set  aside  either  by  rehearing  or  appeal 
sr  by  bill  of  nview,  tnucas  by  clerical  error 


anything  has  been  inserted  in  the  order  as  if 
consent,  to  which  the  party  had  not  consented, 
in  which  case  a  bill  of  review  might  lie. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Monongalia 
county. 

BUI  by  William  H.  Stewart  and  others 
against  John  Stewart  There  was  a  decree 
for  plaintifTs,  upon  which  defendant  filed  a 
bill  of  review,  and  from  an  order  sustaining 
a  demurrer  to  and  dismissing  the  bill  of  re- 
view defendaoft  appeals.     Affirmed. 

J.  A.  Haggerty  and  C.  N.  Amett,  Jr.,  for 
appellant  C!ox  &  Baker  and  Ok^y  Johnaon, 
for  ^tpelleea. 

ENGLISH,  J.  Robert  Stewart  was  at  me 
time  the  owner  of  a  tract  of  land  sltnated 
in  Monongalia  county,  on  which  he  resided, 
and  raised  a  family  of  eleven,  conalatlng  of 
sons  and  daughters.  He  died  intestatei  leav> 
ing  his  children,  four  boys  and  seven  gitlM, 
surviving  him,  whose  names  were  aa  t<A- 
lows:  waiiam,  Charles,  John,  Foster,  Anna, 
Isa)>el,  Elizabeth,  Mary,  Susannah,  Jane,  and 
Rebecca.  Four  of  them,  to  wit,  WUlIam, 
Charles,  Anna,  and  Isabel,  married,  while 
the  other  seven  remained  single.  Isabd  had 
no  children,  but  to  the  other  three  who  inter- 
married were  bom  eighteen  children,  and 
this  suit  was  brongbt  by  seventeen  of  the 
grand«dilldren  of  said  Robert  Stewart 
against  John  Stewart,  Jr.,  who  was  a  son 
of  said  Oiarles  Stewart,  to  obtain  a  parti- 
tion of  tiie  real  estate  Inherited  from  their 
nndes  and  aunts,  and  also  to  obtain  a  share 
of  the  personal  estate  left  by  said  nndes  and 
annts;  the  said  John  Stewart,  Jr.,  claiming 
to  be  the  sole  owner  of  the  personal  estate 
left  by  said  relatives.  AU  of  the  children 
of  said  Bobert  Stewart  were  dead  at  the 
time  of  the  insUtntioii  «f  tills  solt;  John 
Stewart,  Sr.,  and  Rebecca  Stewart  alone  of 
said  eleven  children  having  disposed  of  tbelr 
property  by  will,  and  nnder  the  will  of  said 
Bebecca  said  John  Stewart  claims  the  per- 
sonal property  entirely,  and  a  large  portion 
of  the  real  estate.  What  Anna,  Charles  and 
William  married,  they  sold  their  interests  In 
the  home  farm  to  Foster,  Mary,  Susannah, 
Bnizabeth,  and  Jane;  Isabel  becoming  no 
party  to  the  purchase,  but  retaining  ber  in- 
terest In  the  winter  of  1866-e7  said  Foster, 
Susannah,  Elizabeth,  Jane,  and  Bebecca 
bought  a  farm  known  aa  the  "Smith  Farm," 
containing  76  acres,  adjoining  the  home 
farm.  The  nnmairled  bnrthera  and  sisters 
made  their  home  on  these  lands,  and  culti- 
vated the  same,  and,  being  indnstriooa  and 
fragal.  their  earnings  went  into  a  common 
fund,  they  living  together  aa  one  family. 
The  bill  In  this  cause  was  filed  In  the  drcolt 
court  ot  Monongalia  coooty  on  the  flist  Mem- 
day  In  January,  1888,  by  William  H.  Stew- 
art and  others.  The  process  appears  to  have 
been  returned  «Mcated,  the  rules  seem  to 
hare  been  regularly  taken,  the  bill  regularly 
taken  for  confessed,  and  the  cause  set  for 
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bearing.     On  llie  22d  day  of  February,  1889, 
■-iie  defendant,  Jobn  Stewart,  filed  his  an- 
rwer  to  the  plaintiffs'  bill,  and  the  plaintiffs 
replied  generally  thereto.     On  the  24th  day 
of  June,  1889,  the  case  was  heard  upon  the 
bill  and  npon  the  answer  of  said  John  Stew- 
art In  bis  own  tight,  also  as  devisee  of  Re- 
becca Stewart,  deceased,  general  replication 
thereto,  exhibits,  and  depositions,  on  consid- 
eration whereof  the  court  was  of  opinion 
that  John  Stewart,  deceased,  by  his  last  will 
and  testament,  dated  February  10,  1864,  de- 
vised bis  real  and  personal  estate  to  his  four 
sisters  Elizabeth  Stewart,  Mary  Stewart,  Sa- 
vannah Stewart,  and  Rebecca  Stewart  and 
his  brother  Poster  Stewart  for  life,  nntll  the 
death   of  the  last-mentioned  of  them,  and 
then  to  be  divided  among  their  legal  heirs, 
and  that  their  sister  Jane  took  nothing  by 
said  wUl;   and  the  court,  being  of  opinion 
that^the  cause  should  be  referred  to  a  com- 
mission^ proceeded  to  refer  It  to  John  J. 
Brown,  commissioner,  to  report  certain  re- 
quirements therein  set  forth.     On  the  12th 
day  of  November,  188&,  another  decree  ap- 
pears to  have  been  entered  In  said  cause, 
"When  It  was  heard  upon  the  report  of  said 
commissioner,  John  J.   Brown,  and  excex>- 
tlons  thereto  both  by  plaintiffs  and  defend- 
ants, and  cm  consideration  thereof  the  court 
appointed  commissioners,  and  directed  them 
to  go  upon  tiie  lands  In  the  bill  mentioned, 
and  partition  them  between  the  said  John 
Stewart  and  the  plaintiffs  In  the  manner  and 
the  proportions  therein  prescribed.     On  the 
27th  day  of  February,  1890,  the  report  of 
John  E.  Price,  surveyor,  and  Joseph  Reiner, 
two  of  the  commissioners  appointed  by  said 
decreeof  Novemberl2, 1889,  was  recommitted, 
and  WUliam  H.  Brand,  surveyor,  was  sub- 
stituted in  the  place  of  John  E.  Price,  sur- 
veyor.   On  the  2Bth  day  of  June,  1890,  an- 
other decree  waa  entered  in  said  cause,  in 
which  it  Is  stated  that  on  that  day  John  A. 
Dllle,  a  member  of  the  firm  of  Dllle  &  Son, 
who  brought   this  suit   for  the   plaintiffs, 
which  had  been  ];>ending  over  a  year,  and 
from  which  it  appeared  that  a  large  amount 
of  testimony  had  been  taken;  that  there  had 
been  a  decree  of  reference,  and  a  report 
thereon,  showing  the  amount  of  lands  com- 
ing to  the  plaintiffs,  and  the  amount  to  the 
defendants,  the  amount  of  personalty  com- 
ing to  each,  and  settling  generally  the  rights 
of  the  parties  to  the  suit;   that  there  had 
also  been  a  decree  appointing  commissioners 
to  make  partition  of  said  lands,  and  a  report 
made,  which  was  recommitted;  that  the  said 
DUle  &  Son  had  all  of  said  papers  in  their 
office  for  examination,   etc.,  and  that   the 
whole  of  said  original  papers.  Including  bill, 
answer,  exhibits,   depositions,   and   reports, 
were,  on  the  morning  of  the  17th  of  March, 
1890,  destroyed  by  fire  by  the  burning  of  the 
law  office  of  the  said  DlUe  &  Son,  and  tiiat 
the  bill  then  filed,  marked  "FUed  May  7, 
1890,"  was  substantially  a  c(^y  of  said  bill, 
and  (tat  exhibits  from  1  to  6  are  true  copies 


of  exhibits  filed  with  said  original  bin,  and 
exhibits  marked  7,  8,  9,  and  10  were  filed 
with  said  last-named  bUI;  and  the  court, 
having  seen  and  inspected  said  affidavit,  bill, 
and  exhibits,  ordered  that  the  said  cause  be 
docketed  again  in  said  court,  and  proceeded 
In,  heard,  and  determined  in  said  copy  of 
said  bill,  exhibits,  depositions,  and  proceed- 
ings thereinafter  had  therein  according  to 
section  14  of  chapter  130  of  the  Code,  and 
the  defendant,  should  be  choose  to  do  so, 
should  have  leave  to  file  his  answer  to  said 
bill  or  demur  thereto,  and  the  cause  was  re- 
manded to  rules  for  further  proceedings 
therein.  The  defendant,  John  Stewart,  ap- 
peared at  mies,  and  answered  said  bill,  first 
saving  all  Just  exceptions  thereto,  and  de- 
murring to  the  same  as  Insufficient  In  law. 

The  plaintiffs.  In  their  bill,  after  showing 
their  relation  to  their  grandfather,  Robert 
Stewart,  proceeded  to  state:  That  said  Rol)- 
ert  died  seised  and  possessed  of  the  75-acrtt 
tract  of  land  aforesaid,  but  of  little  or  no 
personalty,  leaving  the  eleven  children 
whose  names  have  been  already  given,  who, 
with  their  mother,  continued  for  many  years 
to  reside  on  said  farm;  and  that  whatever 
was  saved  or  accumulated  was  kept  by  thenl 
as  a  Joint  property  until  about  the  10th  of 
April,  1855,  when  Charles,  William,  and 
Anna  were  married,  when  said  William  and 
wife,  Charles  and  wife,  and  Anna  and  her 
husband,  Lot  Hentborne,  sold  and  conveyed 
their  undivided  three-elevenths  of  said  farm 
to  their  five  sisters  and  brother,  to  wit, 
Mary,  Susannah,  Elizabeth,  Jane,  Rebecca, 
and  Foster,  and  that  left  the  family  to  con- 
sist of  the  widow  and  eight  children,  each 
having  one-eleventh  In  said  farm,  and  Mary, 
Susannah,  Elizabeth,  Foster,  Jane,  and  Re- 
becca having,  in  addition  tiiereto,  the  undi- 
vided' three-elevenths  of  Charles,  William, 
and  Anna.  That,  they  all  lived  together, 
worked  the  farm  Jointly,  and  the  accumula- 
tions were  held  together,  each  contributing 
their  Just  proportion  of  the  labor  necessary 
to  run  said  farm  successfully  and  profitably*, 
until  the  11th  of  February,  1864,  when  John 
departed  this  life  testate,  devising  his  estate, 
both  real  and  personal,  to  his  brother  Fos- 
ter, and  his  sisters  Mary,  Susannah,  Eliza- 
beth, and  Rebecca,  and  the  survivors  of 
them,  for  life,  and  then  to  descend  to  bis 
legal  heirs.  After  the  death  of  John,  and 
from  that  time  until  the  death  of  Mary, 
on  the  2d  day  of  April,  1865,  the  famUy  con- 
sisted of  Mary,  Susannah,  Elizabeth,  Isar 
bel.  Poster,  Jane,  and  Rebecca,  who  all 
lived  together,  and  had  whatever  of  personal 
estate  had  been  accumulated  during  the  life- 
time of  John  In  common,  and  whatever  In- 
terest John  had  therein  passed  under  his  will 
to  those  surviving  him,  without  any  distribu- 
tion among  those  entitled  thereto,  and 
Mary's  Interest  in  said  personal  estate,  as 
Well  as  her  Interest  in  the  home  farm,  wheth- 
er by  descent  or  purchase,  descended  to  her 
legal  heirs  without  any  partition  or  dlstrlbn- 
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tlon,  and  tbns  the  said  estate  remained  In 
the  hands  of  said  surrlTors,  to  wit,  Su- 
sannah, Elizabeth,  Foster,  Jane,  and  Re- 
becca; Isabel  having  In  the  meantime  mar- 
ried Flerpolnt,  and  moved  away  from  said 
home  tract,  and  remained  away  until  the 
death  of  her  husband,  and  when  she  re- 
turned she  only  made  her  home  with  her 
brother  and  sisters,  having  and  enjoying  a 
pension  from  the  government;  and  the  sav- 
tngs  and  accumulations  up  to  the  27th  day 
«f  March,  1867,  were  invested  by  them  In 
&e  Smith  farm,  of  about  73  acres,  adjoining 
the  home  farm;  and  the  plaintiffs  allege  that 
the  money  Invested  in  said  Smith  farm  was 
the  Joint  accumulations  of  said  John  In  his 
lifetime,  Mary  during  her  lifetime,  Susan- 
nah, Elizabeth,  Foster,  Jane,  and  Rebecca; 
and  said  Smith  farm,  at  the  death  of  said 
respective  grantees  (Rebecca  excepted),  de- 
scended to  their  legal  heirs.  After  the  death 
of  the  said  Mary,  the  said  home  farm,  as 
well  as  the  Smith  farm,  was  held,  used,  and 
enjoyed  by  the  said  Susannah,  JBUlzabeth, 
Foster,  Jane,  and  Rebecca,  and  whatever 
they  accumulated  on  said  farms  was  held  by 
lliem  up  to  the  death  of  Susannah,  which  oc- 
curred on  the  19th  day  of  May,  1870,  and 
they  allege  that  the  general  Impression  was 
that  the  personal  estate  at  that  time  could 
not  amount  to  less  than  one  or  two  thousand 
dcdlars,  and  the  whole  passed  into  the  pos- 
session of  Elizabeth,  Foerter,  Jane,  and  Re- 
becca, and  there  remained,  with  the  accumu- 
lations thereon,  until  the  death  of  Foster, 
<»  the  IStb  of  April,  1872.  Then  the  two 
farms  went  into  the  possession  of  Elizabeth, 
Jane,  and  Rebecca,  with  the  personal  estate, 
and  they  had  the  entire  rents  and  profits 
thereof  until  the  death  of  Elizabeth,  which 
occurred  on  the  20th  day  of  July,  1883.  Said 
real  and  personal  estate  then  went  to  Jane 
and  Rebecca,  who  possessed  and  enjoyed 
the  whole  thereof  up  to  the  time  of  the  burn- 
ing of  their  house,  the  latter  part  of  the  year 
1887;  and  that  very  little  of  the  money  on 
hand  was  destroyed  by  said  fire,  and  all  of 
the  personal  estate,  money,  notes,  etc,  not 
destroyed  by  the  fire  was  held  by  said  two 
Bisters,  and  was  the  Joint  proper^  of  plaln- 
tiffs,  as  the  heirs  of  their  said  uncles  and 
aunts,  and  the  said  Jane  and  Rebecca.  And 
they  allege  that  they  are  Informed  and  be- 
lieve there  must  have  been  from  one  to  two 
thousand  dollars  in  money  saved  from  said 
fire,  in  addition  to  the  notes  and  accounts 
held  by  them,  personal  property,  stock  on 
said  farm,  etc.;  that  said  Jane  and  Rebecca 
held  the  same  for  the  benefit  of  themselves 
and  the  plaintiffs,  Including  whatever  real 
or  personal  estate  was  left  them  by  their 
aunt  Isabel,  who  died  on  the  13th  day  of 
November,  1885,  and  that  the  money  left 
by  said  deceased,  aimt  could  not  be  less  than 
11,000;  that  the  whole  of  the  itersonal  prop- 
erty specified  In  the  appraisement  bill  of 
John  Stewart,  executor  of  Rebecca  Stewart, 
l^ceased,  wa»  the  same  Bfataoual  property 


that  was   In   the  Joint  possession  of  said 
Elizabeth,  Jane,  and  Rebecca  previous  to 
the  death  of  said  Elisabeth,  on  the  20th  day 
of  July,  1883,  and  the  death  of  the  said  Jane, 
on  the  15th  day  of  January,  1888,  and  that 
the  said  John,  who  lived  on  the  said  Smith 
farm,  and  was  the  tenant  of  his  said  atmts, 
was  fully  advised  In  reference  thereto;  an(I 
they  allege  that  the  said  John  Stewart,  Sr., 
Mary,    Susannah,   Elizabeth,   Foster,   Jane, 
and  Rebecca  all  worked  together,  and  held 
their   accumulations   In   common,    and,    al- 
though the  business  may  have  been  done  at 
one  time  by  one  and  at  another  time  by  an- 
other, no  one  had  any  more  in  It  than  an- 
other;  and  that  Rebecca  Stewart,  the  last 
survivor  of  Robert  Stewart's  family,  would 
have  died,  as  did  the  rest,  without  making 
any  disposition  of  her  interest  In  said  estate, 
had  It  not  been  for  her  age  and  the  Influence 
of  some  one  upon  her  In  her  weakness, — old 
age,  as.  she  was  about  80  years  of  age  wb«n 
she  died,  on  the  2d  day  of  July,  1888.     But 
plaintiffs  say  that  if  John,  the  devisee  of 
said  Rebecca,  will  let  them  have  their  In- 
terest In  said  property,  they  will  say  noth- 
ing about  said  will,  and  let  said  John  have 
the  undivided  Interest  of  Rebecca  in  said 
real  and  personal  estate;  but  they  claim  the 
residue  as  aforesaid.    They  exhibit  a  copy 
of  the  will  of  Rebecca  Stewart,  deceased, 
and  also  a  copy  of  the  appraisement  bill  of 
her  personal  estate,  and  they  ask  the  defend- 
ant to  answer,  and  say  what  Items,  If  any,  la 
said  appraisement  bill,  were  the  separate 
property  of  said  Rebecca;  that  be  also  state 
what  money  was  saved  from  the  fire,  who 
took  the  same  from  the  house,  and  whether, 
after  the  death  of  said  Rebecca,  all  of  said 
money  and  personal  property  did  not  come 
into  his  possession,  and  whether  or  not,  to  his 
knowledge,  the  said  Rebecca  ever  inherited 
any  property,  real  or  personal,  other  than  what 
she  inherited  from  her  father,  brother,  and  sis- 
ters.    And  they  claim  their  undivided  Interest 
In  said  farms  and  personal  estate,  and,  as  their 
interests  in  said  land  are  small  to  each  one, 
being  18  In  number,  that  their  Interest  In 
the  whole  land  be  laid  off  together,  In  order 
that  the  same  may  be  scrfd  together,  and  the 
proceeds  be  divided  between  them,  as  it  is 
not  susceptible  of  partition  In  kind  betweoi 
them;    and    that   John's,    the    defendant's, 
share  (if  he  so  desires  It)  be  laid  off  together, 
either  from  both  tracts  or  wholly  from  one 
of  them,  as  shall  seem  best,  by  commission- 
ers appointed  for  that  purpose;  that  the  case 
may  be  referred  to  one  of  the  commlBsioners 
of  the  court,  to  ascertain  what  amount  each 
of  said  heirs  (the  plaintiffs,  as  heirs  of  Wil- 
liam, Oharles  and  Anna)  have  in  each  of 
said  farms,  and  what  amount  the  defmdant 
has,  as  one  of  the  heirs  of  Charles  and  as 
devisee  of  Rebecca,  who  has  been  In  posaes- 
sion  of  said  real  estate  since  the  death  of  Re- 
becca, the  rents  and  profits,  and  who  la  en- 
titled to  same^  what  personal  estate  came 
Into  the  bands  «t  said  John  Stewart  mt  the 
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death  of  Rebecca  belonging  to  said  John,  as 
derlsee,  and  these  plaintiffs,  and  the  amount 
•oming  to  each. 

In  his  answer  to  the  plalntilfB'  bUI,  the 
defendant,  John  Stewart,  admits  the  allega- 
tions of  thie  bill  as  to  his  being  the  son  of 
Cbarles  Stewart  and  the  grandson  of  Robert 
Stewart,  as  well  as  the  other  allegations  of 
the  bill  which  states  the  names  and  number 
of  the  children  of  said  Robert,  and  also  as 
to  the  property  left  by  the  said  Robert  at 
the  time  be  died  intestate;   that  all  of  the 
children  of  said  Robert  are  now  dead.  Re- 
becca  being  the  last  snirlvor,  and  that  the 
order,  as  well  as  the  time  of  the  deaths  of  all 
of  said  children  are  about  accurately  stated; 
and  claims  that  no  one  could  administer  upon 
the  estate  of  any  of  them  until  after  Rebec- 
ca's death,  when  he  qualified  as  executor  of 
her  estate,  as  requested  by  her  will.     He  also 
admits  the  facts  stated  in  the  bill  as  to  the 
sale  by  William  and  wife,  Charles  and  wife, 
and  Anna  Hentborne  and  husband  to  Mary, 
Susannah,  Elizabeth,  Jane,  and  Faster,  and 
also  as  to  the  purchase  of  the  Smith  tract 
by  said  Foster  Stewart  and  his  sisters,  Eliz- 
abeth, Susannah,  Rebecca,  and  Jane,  in  which 
he  says  neither  the  said  WUlIam  nor  Oharles 
n<Hr  Anna  bad  any  Interest  whatever  unless 
It  be  held  that  they  Inherited  on  interest 
therein  at  the  death  of  said  purchasers,  re- 
spectively, which  he  does  not  admit     Re- 
spondent admits  that  the  sisters  and  their 
brother  made  their  homes  together  on  sold 
farm,  but  he  denies  that  they  all  worked  the 
farm.     He  says  the  females  all  aided  in  the 
housework,  but  that  Rebecca  was  the  best 
qualtfled  to  acquire  or  manage  or  dispose  of 
property,  and  she  was  in  fact  the  manager 
and  conti  oiler  of  both  of  said  farms,  as  well 
as  of  all  the  stock  and  other  property  on 
them,  and  rented  said  lands  to  respondent  in 
ber  own  name,  and  the  other  sisters  seemed 
to  be  living  there  by  the  sufferance  and  pleas- 
ure of  Rebecca;   that  he  paid  the  rents  to 
Rebecca  or  her  order,  and  the  rents  were 
taken  to  the  dwelling  house  on  the  home 
farm,  and  used  there  in  the  support  of  the 
family  and  in  feeding  the  stock.    The  residue 
of  the  answer  Is  somewhat  argumentative, 
but  puts  in  Issue  the  material  allegations  of 
the  bill,  and  in  answer  to  the  specific  inter- 
rogatories propounded  to  him  by  the  bill  he 
aays  that,  as  he  understands  it,  and  under- 
stood it  at  the  death  of  said  Rebecca,  each 
and  all  of  the  Items  described  In  said  ap- 
praisement bill  were,   at  the   time   of  her 
death,  the  sole  and  separate  property  of  the 
■aid  Rebecca,  and  were  so,  as  he  believes 
and  understood  it,  for  years  before  she  died, 
but  he  cannot  say  from  whom  she  acquired 
or  derived  them,  or  how  she  obtained  them; 
that  he  does  not  know  and  cannot  say  how 
jnnch  money  was  in  fact  saved  from  the 
Are  except  tbe  17%  pounds  of  foreign  and 
mntllated  coin  and  a  Ave  or  ten  dollar  gold 
piece  picked   up  by   some  one  afterwards 
near  the  burned  house;  nor  can  he  remember 
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who  in  fact  took  tbe  money  so  found  froco' 
the  said  house,  and  all  of  the  money  so  found 
after  the  death  of  Rebecca  and  after  re- 
spondent's qualification  came  into  bis  pos- 
session as  such  executor,  to  hold  imtil  the 
right  thereto  sboold  be  settled,  and  is  stiU 
so  held  by  him,  except  that  he  was  advised  to 
have  said  foreign  coin  valued  by  a  competent 
person,  and  disposed  of,  and  put  Into  current 
funds,  which  he  did,  and  the  same  was  so 
found  to  be  of  $43.35  less  value  than  as  so 
appraised;  and  that  he  has  no  knowledge  of 
said  Rebecca  loh^tlDg  any  property,  real 
or  personal,  other  than  what  she  so  inherited 
from  her  father,  brother,  and  sisters;  and  he 
denies  each  and  every  allegation  of  said  bill 
in  conflict  with  this  answer. 

On  tbe  12th  day  of  February,  1882,  tb« 
cause  was  heard  upon  the  bill  and  exhibits 
supplied  according  to  lew,  together  with  thfr 
affidavit  of  the  loss  of  the  original  papers 
by  fire  in  the  law  office  of  Dllle  &  Son,  and 
tbe  answor  of  John  Stewart  la  his  own  right 
and  general  replicatloa  thereto,  and  upon 
tbe  statement  of  John  J.  Brown,  commission 
er  in  chancer,  to  whom  the  case  had  been 
referred  at  a  former  term  of  the  court,  setting 
out,  according  to  tbe  best  recollection  of  said 
commissioner,  the  substance  of  his  report  in 
this  case  under  tbe  order  of  reference  made 
therein,  and  exceptions  to  the  supplied  retort 
of  said  commissioner  by  the  plaintiffs  In- 
dorsed thereon  in  writing,  and  upon  the  dep- 
ositions for  the  plaintiff  taken  In  the  cause, 
and  upon  the  orders  and  decrees  mode  In  the 
cause  and  depoaitians;  upon  consideration 
whereof  the  court  was  of  the  opinion  that 
the  exceptions  to  the  statement  or  supplied 
rep<Mrt  of  John  J.  Brown,  commissioner,  oa 
aforesaid,  were  well  taken,  and  it  was  de- 
creed that  the  cause  be  recommitted  to  I.  O, 
lAZzeU,  a  commissioner  to  chancery,  to  aa- 
cei-taln  and  report  certain  facts  therein  sped- 
fled.  On  the  2l8t  day  of  June,  1892,  a  decree 
was  entered  in  said  cause,  when  It  appears 
to  have  been  heard  on  the  papers  theretofore 
filed  in  the  cause,  and  orders  and  decrees 
thereinbefore  made,  depositions  and  exhibits, 
and  upon  the  report  of  John  E.  Price,  sur- 
veyor, Joseph  Reiner  and  William  B.  Long, 
commissioners,  appointed  at  the  February 
term,  last,  to  go  upon  the  lands  In  the  bill 
and  proceedings  mentioned  and  described, 
and  make  partition  thereof,  according  to 
quantity  and  value,  among  the  plaintiffs  In 
the  suit  60  per  centum  of  said  lands,  and 
to  the  defendant,  John  Stewart,  40  per  cen- 
tum of  said  lands;  and,  it  appearing  to  the 
court  that  tbe  report  of  the  said  commis- 
sioners, and  the  plat  filed  therewith,  are  reg- 
ular on  their  face,  and,  there  being  no  excep 
tion  to  the  same,  they  were  approved  and 
confirmed,  and  it  was  decreed  that  the  plain- 
tiffs should  take  and  hold  in  fee  simple  lot 
No.  2  as  laid  down  tn  the  plat  and  report 
of  said  commissioners,  being  60  per  centum  of 
said  land  according  to  quantity  and  value 
bounded  and  described  as  set  out  by  metet 
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and  botmds  In  said  decree,  containing  85^ 
acrea,  more  or  less;  and  tliat  the  defendant, 
John  Stewart,  do  hoM  in  fee  simple  lot  No. 
1  as  sliown  on  said  report  and  plat,  being  40 
per  ceatnm  of  aald  lands,  bounded  and  de- 
scribed as  sot  forth  in  said  decree  by  metea 
and  iMunds,  containing  72>A  ajcres,  more  or 
less;  and  that  a  writ  of  possession  do  issue 
ont  of  the  ofSce  of  the  clerk  of  said  court, 
and  that  the  plalntifrB  be  placed  in  possession 
of  the  lands  so  assigned  to  them  in  this  par- 
tition upon  the  application  of  any  of  said 
plaintiffs,  and  that  the  plaintltts  do  pay  60 
I>er  centum  of  the  costs  of  said  partttlon  and 
the  defendant  40  per  centum  thereof;  and  it 
appearing  to  the  court  that  I.  G.  Lazzell,  to 
whom  this  cause  was  referred  at  a  former 
term,  had  not  made  up  his  report,  all  matters 
■o  referred  to  said  commissioner  were  re- 
served for  future  consideration  of  the  court 
On  the  19tb  day  of  October,  1892,  the  final 
decree  in  the  cause  was  entered,  when  the 
same  was  heard  up<Hi  the  pai)ers  and  decrees 
before  read  therein,  and  upon  the  report  of  I. 
G.  Lazzell,  a  commissions:  in  chancery,  to 
whom  the  cause  was  referred,  as  before 
stated,  and  the  depasitlons  taken  before  said 
commissioner  and  other  proper  officers,  and 
upon  the  exceptions  to  said  report  by  counsel 
(or  defendant,  oyerruling  said  exceptions  In 
part  and  sustaining  them  In  port,  as  appears 
from  the  face  of  said  decree;  and  the  said 
commissioner  baying  found  a  net  balance  of 
personalty  In  the  liands  of  John  Stewart  for 
distribution  amounting  to  (1,365.47,  of  which 
amount  $819.24  was  to  be  paid  to  the  17 
plaintifts  and  $546.23  to  be  retained  by  tlie 
defendant,  John  Stewart,  and  ordered  that 
the  said  sum  of  $819.24  be  a  lien  upon  the 
real  estate  of  said  John  Stewart,  and  directed 
that  said  John  Stewart  pay  the  costs  of  said 
suit,  except  the  costs  of  partition,  which  had 
been  provided  for  in  a  former  decree. 

It  appears  from  the  record  that  the  decree 
appointing  commissioners  to  go  upon  the 
lands  in  controversy  and  partition  them  in 
the  proportion  of  60  per  centum  to  the  plain- 
tiffs and  40  per  centum  to  the  defendant  was 
a  consent  decree,  appointing  commissioners 
therein  named  to  go  upon  said  lands,  and 
partition  them  in  that  proportion,  which  re- 
port was  made  by  said  commissioners,  and 
confirmed  without  exception.  The  defend- 
ant, John  Stewart,  on  the  18th  day  of  Febru- 
ary, 1893,  bad  a  notice  served  upon  the 
plaintiffs  of  ft  motion  to  reverse  the  final  de- 
cree rendered  in  said  cause  under  the  pro- 
visions of  chapter  134  of  the  Code,  which  mo- 
tion was  supported  by  his  own  affidavit,  in 
which  he  denies  that  any  person  was  au- 
thorized to  consent  to  said  decree  asoertaln- 
tDg  the  iHroportlona  In  which  tlie  parties  were 
entitled  to  the  land  In  controversy.  He  la, 
however,  contradicted  by  the  affidavit  of  bis 
attoraoy,  who  states  that  KetikBon  &  Fast 
w&ce  the  attorneys  of  record  for  the  said 
Stewart,  det«(idant  In  said  suit,  and  they 
had  full  and  complete  authority  to  bind  the 


defendant,  and  that  they  did  consent  as 
shown  by  said  decree.  The  errors,  however, 
which  are  sought  to  be  corrected  under  this 
notice  are  not  such  errors  as  may  be  so  cot- 
rected  und»  the  statute.  Upon  this  ques- 
tion. Minor,  in  bis  Institutes  (volume  4,  pt 
1,  at  page  854),  says:  "It  is  clear  that  the 
provision  was  intended  to  apply  exclnslvely 
to  those  inadvertencies  of  the  clerk  whlcii 
depend  upon  a  comparison  and  calculation 
to  l>e  made  by  him,  and  which  may  be  safely 
reformed  by  reference  to  other  statements 
in  writing  obtained  in  the  proceedings,  and 
not  at  all  to  Judicial  errors  growing  oat  of 
a  mistaken  appiicaticHi  of  the  law  to  the 
facts,  notwithstanding  such  mistaken  appli- 
cation be  made  by  the  clerk  alone,  and  the 
court  be  not  directly  privjr  to  It"  So,  In  the 
case  of  Oompton  v.  Oline,  6  Orat  137,  an 
actl<m  of  debt  on  a  bond  for  $188  was  de- 
scribed in  the  declaration  aa  for  $106,  and 
the  defendant  confessed  judgment  for  *Hhe 
debt  in  the  declaration  mentioned,"  and  Judg- 
ment was  entered  for  $108.  This  was  lield 
to  be  a  Judicial,  and  not  a  clerical,  error,  and 
not  amendable  at  a  subsequent  terra  of  the 
court  In  the  case  of  Morris'  Adm'r  v.  Pey- 
ton's Adm'r,  29  W.  Va.  201,  11  S.  B.  954,  this 
court  held  that  "after  the  term  at  which  a 
consent  decree  Is  entered  It  cannot  be  set 
aside,  modified,  or  altered  wlthoct  the  con- 
sent of  the  parties,  except  only  to  correct  a 
clerical  error,  and  that  a  clerical  oror  la  a 
mistake  made  by  the  clerk  in  entering  audi 
consent  decree,  and  It  may  be  corrected  bj 
the  original  draft  of  the  decree  furnished 
the  clerk  by  the  court;  or  It  may  be  a  mls- 
calcnlation  or  mistake  in  some  arithmetical 
operation,  whereby  a  sum  entered  in  such 
consent  decree  where  all  ttie  parties  are 
agreed  on  the  basis  of  the  calculation,  and 
the  mistake  is  simply  an  arithmetical  mis- 
take or  a  simple  blunder  in  performing  an 
arithmetical  operation,  all  parties  being 
agreed  on  the  operation  to  be  performed." 
The  defendant  however,  by  this  notice 
sought  to  reopen  the  merits  of  the  case,  and 
again  determine  the  proportions  in  which  the 
parties  were  entitled  to  the  real  estate  in 
controversy,  and  to  reverse  and  correct  the 
decrees  in  that  reeiiect  which  we  think  was 
not  permissible,  and  the  court  acted  properly 
In  refusing  to  interfere  with  or  set  aside 
said  decrees  upon  said  notice.  The  action  of 
the  coiu-t  in  refusing  to  set  aside  said  decrees 
Is  not  assigned  by  the  defendant  as  error, 
but  as  It  forms  part  of  the  record,  we  thought 
proper  to  make  the  above  comment  upon  the 
action  of  the  court 

The  next  step  taken  by  the  defendant 
John  Stewart  was  to  file  a  bill  of  review, 
in  which,  after  reciting  the  proceedings  had 
in  said  original  cause,  the  destruction  of  the 
original  papers  by  fire,  and  the  maano'  In 
which  they  were  supplied,  he  alleges  that 
the  papers  supplied  and  filed  In  said  cause 
are  not  the  true  and  aatta«itlcated  copies  of 
the  (^iginal  pap^a  filed  in  said  caus^  and 
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alleges  tbat  his  ortglnal  answer  dlfftfed 
▼ery  materlaDy  In  Its  allegations  from  wbat 
Is  alleged  In  bis  answer,  and  points  out 
the  partlcnlars  In  which  said  difference  con- 
sists, and  says  that,  by  reason  of  the  omis- 
sion and  failure  to  set  up,  claim,  and  charge 
the  same  In  said  supplied  answer,  he  was, 
by  the  decree  of  the  court,  deprived  of  all 
of  the  Interest  In  the  said  86  acres  of  land 
and  personal  proi>erty  of  which  Rebecca 
Stewart  died  seised,  and  which  was  devised 
to  him  by  her  last  will  and  testament.  Said 
John  Stewart  also  charges  In  said  blU  of  re- 
view: That  by  reason  of  the  failure  and 
omission  of  his  counsel  to  set  up  and  state  In 
said  supplied  answer  tbe  said  allegations, 
daims,  and  Interest  of  the  said  Rebecca 
Stewart  as  stated  In  said  original  answer, 
he  was  wrongfully  deprived  of  a  large  por- 
tlOD  of  the  interests,  estate,  and  property 
willed  and  devised  to  him  by  tbe  last  will 
and  testament  of  said  Rebecca  Stewart,  and 
that  the  decrees  entered  In  said  cause  upon 
said  supplied  papers  therein  as  aforesaid, 
making  partition  and  distribution  of  said 
estate,  are  erroneous,  and  prejudicial  to  the 
rights,  interests,  and  claims  of  plaintiff,  and, 
as  be  Is  advised  and  believes,  ought  to  be  re- 
viewed, reversed,  and  set  aside;  and  that 
the  decree  charging  him  with  $1,350.21,  as 
executor  of  the  last  will  of  Rebecca  Stewart, 
is  also  erroneous,  and  should  be-  reviewed, 
reversed,  and  set  aside.  That  the  said  will 
of  Rebecca  Stewart  gives  to  him  absolutely 
an  of  the  personal  estate  of  which  said  Re- 
becca died  seised,  Including  aU  of  the  per- 
sonal property,  money,  and  effects  contained 
in  said  appraisement  bill,  a  copy  of  which 
Is  exhibited.  That  on  or  about  the  12th 
of  November,  1892,  a  certain  other  decree 
was  pronounced  and  entered  in  said  cause, 
among  other  things  decreeing  and  directing 
that  said  plaintiffs  therein  do  recover  from 
him  a  large  sum  of  money,  together  with  a 
large  amount  of  costs  attending  the  said  pro- 
ceeding, a  copy  of  which  decree  is  also  ^- 
hibited;  and  that  said  last-named  decree 
ought  to  be  reviewed,  reversed,  and  set 
aside  for  many  apparent  errors  and  imper- 
fections appearlngupon  the  face  of  said  decree 
and  upon  the  face  of  the  commissioners'  re- 
p<nrt  filed  in  said  cause,  and  from  the  record 
of  an  the  proceedings  bad  In  said  cause. 
That  an  execution  under  said  decree  had 
been  issued  against  him,  and  placed  in  the 
lianA  of  the  sheriff  of  said  county,  directing 
the  sheriff  to  collect  the  same  out  of  the 
personal  effects,  goods,  and  chattels  of  his, 
and  he  is  threatening  to  sell  the  same  to 
satisfy  said  execution;  and,  inasmuch  as 
such  errors  and  impof  ections  appear  in  tiie 
body  of  said  decrees  and  upon  the  face  of 
said  oommissioners'  report,  he  prays  that 
said  decrees  may  be  reviewed,  reversed,  and 
set  aside,  and  that  tbe  plaintiffs,  and  all  per- 
sons acting  fw  or  under  them,  in  levying  and 
taking  into  poBsesslon  his  property  under 
■aid  decree,  may  be  restrained  and  enjoined, 


—which  injunction  was  awarded  as  prayed' 
for.  The  defendants  in  said  biU  of  review 
appeared  and  demurred  thereto,  and  also 
filed  their  answer,  putting  in  Issue  all  of 
the  material  allegations  of  said  biU,  and  on 
the  26th  day  of  June,  1893,  the  cause  was 
heard  upon  the  biU  of  review  and  exhibits 
therewith  filed,  and  upon  the  demurrer  to 
said  bill  and  the  answw  of  the  defendants 
and  exhibits  and  general  replication  of  the 
plaintiff  thereto,  and  upon  the  motion  of  the 
said  defendants  to  dissolve  the  injunction 
awarded  to  the  plaintiff  therein,  and  was 
argued  by  counsel;  upon  consideration 
whereof  the  court  sustained  said  demurrer, 
and  dismissed  the  plaintiffs'  bill  of  review, 
and  also  dissolved  said  injunction,  and  ascer- 
tained the  amount  of  principal,  interest,  dam- 
ages, and  costs,  including  officer'  fees  and 
commissions,  due  on  the  decree  enjoined  by 
said  injunction  heretofore  awarded  the  plain- 
tiff,  and  found  the  sum  of  $48.19  due  to  each 
of  said  parties  to  whom  said  decree  is  com- 
ing as  principal,  and  the  sum  of  $1.05  to  each 
of  said  parties  as  Interest  from  the  19th  of 
October,  1892,  to  the  30th  day  of  March,  1893, 
and  that  the  parties  to  whom  said  decree  is 
coming  are  entitled  to  $20.31  in  the  aggre- 
gate as  damages  in  lien  of  intwest  at  the  rate 
(rf  10  per  cent,  from  the  time  tbe  injunc- 
tion took  effect  until  the  date  of  said  decree, 
being  $1.19  to  each  of  said  17  parties,  and 
tbat  there  is  due  to  said  i>arties  to  whom 
said  decree  is  coming  tbe  sum  of  $360.77  in 
the  aggregate  as  costs  on  said  decree,  in- 
cluding officers'  fees  to  date,  as  taxed  by  the 
clerk  of  the  court,  being  the  sum  of  $21.22 
due  to  each  of  said  17  parties  to  whom 
said  decree  Is  coming,  making  in  all  due 
to  said  parties  to  whom  said  decree  is  com- 
ing of  principal/  interest,  damages,  and  costs, 
including  officers'  teea  at  this  date  by  rea- 
son of  said  decree,  tbe  aggregate  sum  of 
$1,218.19,  being  the  sum  of  $71.68  coming  to 
each  of  said  17  parties,  and  directed  execu- 
tion to  issue  therefor  against  said  John 
Stewart,  and  also  directing  that  they  recover 
their  costs  about  their  defense  in  this  cause 
expended,  and  tbat  execution  issue  there- 
tor;  aqd  the  said  John  Stewart  obtained  this 
appeal. 

The  first  error  relied  upon  by  tbe  appel- 
lant is  to  tbe  action  of  the  court  in  directing 
a  partition  of  the  real  estate  in  the  first  of 
said  causes  mentioned  and  described  among 
tbe  persons  named  in  said  decree  of  partition 
without  first  passing  on  the  exception  to  the 
report  of  Commissioner  John  J.  Brown,  takm 
by  both  plaintiffs  and  defendant,  tar  the  rea- 
son that,  if  said  exceptions  had  been  passed 
on  at  that  time,  it  would  never  have  been 
proper  to  direct  said  partition  in  the  manner 
tbat  the  same  in  said  decree  was  and  is  di< 
rected.  Now,  It  appears  on  the  face  of  said 
decree  that  at  the  time  the  same  was  ren- 
dered the  original  papers,  including  the  re- 
port of  John  J.  Brown,  and  tbe  exceptions  in< 
doraed  thereon,  had  been  consumed  by  fire 
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to  ttie  office  of  DiUe  &  Son,  attorneys  for  the 
plalntura,  and  that  said  John  J.  Brown  had 
attempted  to  supply  his  former  report  from 
his  best  recollection,  which  supplied  report 
had  also  been  excepted  to  by  the  plaintiffs; 
and  it  further  appears  on  the  face  of  said 
decree  that  by  consent  of  the  plaintitTs  and 
defendant,  by  their  respective  counsel,  it  was 
agreed  that  the  plaintiffs  were  entitled  to 
60  per  cent,  (according  to  quantity  and  value) 
Of  the  land  In  the  bill  and  proceedings  men- 
tioned, and  tliat  the  defendant,  John  Stew- 
art, was  entitled  to  40  pa:  centum  (according 
to  quantity  and  value)  of  the  said  lands  as 
Is  reported  by  John  J.  Brown,  to  whom  said 
matter,  among  others,  was  referred,  as  com- 
missioner, to  make  report  thereon.  This  con- 
sent entered  of  record,  then,  can  be  con* 
Btrued  In  no  other  way  than  as  a  waiver  of 
all  exception  as  to  the  finding  of  said  com- 
missioner, John  J.  Brown,  as  to  the  propor- 
tion in  which  said  parties  plaintiff  and  de- 
fendant were  entitled  to  said  real  estate,  so 
that  there  can  be  nothing  in  the  assertion 
made  In  said  assignment  of  error  that,  if  said 
exception  to  Brown's  report  had  been  passed 
on,  said  partition  would  not  have  been  di- 
rected In  the  manna:  the  same  was  directed, 
or  that  it  would  not  have  been  proper  to  so 
direct  it;  and  for  the  further  reason  that  the 
same  decree  appointed  commissioneors  to 
make  said  partition,  whose  report  was  con- 
firmed without  exception  or  objection. 

The  second  assignment  of  error  claims  that 
the  circuit  court  erred  In  making  and  enter- 
ing the  decree  of  reference  of  June  24,  1889, 
by  therein  directing  that  the  commissioner 
shoold  settle  the  accounts  of  the  defendant 
as  executor  of  the  estate  of  Rebecca  Stewart, 
deceased,  while  the  suit  was  brought  for  the 
purpose  of  ascertaining  the  Interest  of  the 
plaintiffs  In  the  personal  estate  of  Robwt, 
John,  Elizabeth,  Mary,  Susannah,  Jane,  and 
Foster  Stewart,  and  it  is  shown  by  all  the 
papers  in  the  cause  that  the  plaintiffs  had 
no  Interests  or  rights  in  the  estate  of  said 
Rebecca.  As  to  this  decree,  it  appears  that 
It  was  entered  before  the  papers  were  burnt, 
and,  after  the  papers  were  supplied,  a  con- 
sult decree  was  entered,  directing  the  com> 
mlBsloner  then  appointed  to  settle  the  ao> 
counts  of  defendant  as  executor  of  the  estate 
«f  said  Rebecca,  and  ascertain  what  came 
Into  his  hands  as  such  executor,  what  por- 
tion of  It  belonged  to  Rebecca  Stewart,  and 
what  belongs  to  plaintiffs.  If  any,  and  what 
was  done  with  the  property;  and  the  first 
•xception  Indorsed  on  the  report  of  L  O.  Laj^ 
sell  by  the  defendant  Is  because  it  does  not 
yorport  to  settle  tfas  execntwial  accoont  of 
■aid  defendant  as  requh:ed  by  the  order  of 
reference,  clauaa  10,  as  there  cannot  be  any 
feoovery  ber«  against  him,  or  distribution 
decreed,  until  that  Is  done.  It  is  true,  tht 
cemmiSBloner  did  not  settle  said  John  Stew- 
art's accoont  as  such  exacutor,  and  he  Is 
■DOW  "i^twtitg  that  It  was  error  in  the  court 
to  bare  directed  sncb  settlement    The  prop- 


er answer  to  this  assignment  of  error  Is  that 
the  defendant  is  not  in-ejudlced  by  the  failure 
of  the  commlsrioner  to  settle  his  said  account 
and  he  cannot  be  heard  to  complain  of  It 
here. 

The  next  assignment  of  error  is  to  the  ac^ 
tlon  of  the  court  in  allowing  the  papers  to 
be  supplied  in  the  manner  they  were.  Instead 
of  requiring  a  new  suit  to  be  brougot  as  was 
manifestly  at  the  time  unjust  to  the  said  pe 
titloner;  and  because  the  supplying  of  the 
same  in  the  manner  they  were  attempted  to 
be  supplied  was  prejudicial  to  the  rights  of 
said  petitioner,  because  the  affidavit  upon 
which  the  said  papers  were  supplied  was  In- 
sufflcient  under  the  statute.  Now,  It  Is  ap- 
parent that  this  assignment  of  onror  should 
not  avail  the  defendant  for  the  reason  that 
if  the  defendant  had  wished  it  and  had  so 
moved,  the  court  might  have  required  new 
pleadings  to  be  made  up  under  the  provlaions 
of  section  14  of  chapter  130,  which  says, 
among  other  things,  that  "the  court  may,  at 
the  instance  of  either  party,  or  in  its  discre- 
tion, require  new  pleadings  to  be  made  up  in 
whole  or  In  part;"  but  the  defoidant  in  this 
case,  so  far  as  appears,  made  no  suggestion 
In  regard  to  new  pleadings,  but  appeared 
promptly  at  rules,  and  filed  his  answer,  there- 
by submitting  himself  to  the  Jurisdiction  of 
the  court  and  waiving  the  alleged  irregular- 
ities in  supplying  the  papers,  if  any  such  ex> 
teted.  See  Rittenhouse  v.  Harman,  7  W. 
Va.  380,  where  It  is  held  that  "though  a  bill 
be  multifarious,  and  but  vaguely  state  the 
matter  on  which  relief  is  sought  oonsent  by 
the  parties  to  an  interlocutory  decree  that  the 
cause  be  referred  to  a  oommlasiona'  to  audit 
state,  and  settle  an  account  of  the  amount 
due  each  of  the  plaintiffs  Is  a  waiver  of  any 
objection  to  such  irregularity,  and  a  demurrer 
thereafter  (or  such  cause  Is  properly  disal- 
lowed." 

The.  next  assignment  of  error  Is  that  the 
court  erred  in  the  decree  of  partition  as  to 
the  Smith  land  in  the  manner  it  was  parti- 
tioned by  said  court  for  the  reason  that  the 
said  Rebecca  Stewart  had  far  more  interest 
in  the  same,  as  she  had  also  In  the  home 
farm,^and  which-  said  Interest  also  passed  to 
defendant— than  had  all  of  the  plalntiflte 
combined,  and  than  Is  allowed  and  ascertain- 
ed by  the  court  in  the  said  final  decree  in 
said  first-named  chancery  cause.  This  as- 
signment of  error  is  also  met  and  overthrown 
by  the  consent  decree,  which  ascertained  the 
proportions  in  which  the  parties  were  entk 
tied  to  said  land;  and  the  defendant  ha  viae 
consented  on  the. record  to  said  decree,  can- 
not now  be  heard  to  object  or  complain  after 
the  matter  has  .been  referred  to  a  commis- 
sions under  a  consent  decree,  and  the  com- 
mlBsioner's  lepmrt  confirmed  without  excei>- 
ti<m. 

The  next  assignment  of  error  Is  that  tbe 
"court  erred  in  its  final  decree  In  the  distrnra- 
tlcn  of  the  personalty  left  by  Rebecca  Stew- 
art because  the  heiss  of  Johp  Stewart  woald 
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Iiave  no  Interest  In  any  accamnlations  of  per- 
sonalty of  tlie  life  tenant  from  said  real  es- 
tate (not  acquired  more  tban  two  years  after 
tbe  death  of  John  Stewart),  nor  would  the 
plaintiffs  have  any  Interest  as  heirs  In  the 
personal  estate  of  Rebecca  Stewart,  or  any  ac- 
cnmnlatlons  therein."    This  depends  to  some 
extent  upon  the  facts  which  were  submitted 
to  tbe  commissioner  for  ascertainment  In  pur- 
suance of  the  agreement  of  record,  and  the 
facta  having  been  ascertained  by  the  commis- 
sioner, and  reported  to  the  court,  and  the  re- 
port  bavlng  been  confirmed  by  the  court. 
Tbe  question  Is  determined  by  the  case  of 
Handy  y.  Scott,  26  W.  Va.  710,  in  which  this 
conrt  held  that:   "When  qnestlons  purely  of 
fact  are  referred  to  a  commissioner  to  be  re- 
ported npoD,  tbe  findings  of  tbe  commission- 
er, while  not  as  conclusive  as  the  verdict  of 
a  jury,  will  be  given  great  weight,  and  shoold 
be  susftalned  unless  it  plainly  appears  that 
tbey  are  not  warranted  by  the  evldenca    This 
rule  operates  with  pecnliar  force  In  an  appel- 
late court,  where  the  findings  of  the  commls- 
slono:  havo  boon  approved  and  sustained  by 
the  decree  of  the  Inferior  court."    See>  also, 
Moore V. Llgon,  SOW.  Va.  146,  8  S.  E3. 572;  and 
Keger  v.  O'Neal,  33  W.  Va.  169,  10  S.  B.  875. 
And  SB  to  the  distribution  of  the  personal  es- 
tate the  Code  provides  (section  9,  a  78)  that 
when  any  person  shall  die  Intestate  as  to  his 
per8<»uil  estate,  or  any  part  thereof,  the  snr- 
plns,  after  the  payment  of  funeral  expenses, 
charges  of  administration,  and  debts,  shall 
Iiass  and  be  distributed  to  and  among  tbe 
same  persons,  and  In  tbe  same  proportions,  to 
whom  and  In  which  the  real  estate  Is  directed 
to  descend,  etc.    Now,  in  this  case,  tbe  plaln- 
tlfts  and  the  defendant,  with  all  the  facts  be- 
fore them,  have  seen  proper  by  consent  and 
agreement  to  fix  the  pnqractlons  in  which  the 
real  estate  In  controversy  should  be  divided, 
giving  to  the  plalntifl^s  60  per  cent  and  to  the 
defendant  40  per  cent  thereof,  and  no  good 
reason  is  assigned  why  the  persmialty  should 
not  be  shared   in  the  same  proportion,   al- 
thongb  the  court  In  this  Instance  seems  to 
have  decreed  the  defendant  50  per  cent.  In- 
stead of  40  per  cent.;  and,  if  this  is  an  error, 
it  la  cme  of  which  the  defendant  cannot  com- 
idaln.     The  weight  of  evidence  clearly  indi- 
cates that  the  children  of  Robert  Stewart  who 
became  the  purchasers  ot  the  home  place 
from  those  that  married  and  moved  away  liv- 
ed on  the  fbrm  as  a  family,  and  what  was  re- 
alized from  their  labor  became  a  common 
fund,  and  this  view  of  tbe  case  is  sustained 
by  tbe  fact  that  John  Stewart,  8r.,  in  his  last 
will  and  testament,  gave  his  property  to  his 
brother  Foster  and  five  sisters,  who  were  liv- 
ing on  the  farm,  in  equal  proportions,  and  di- 
rected that  In  case  of  tbe  death  of  either  of 
them  the  otheta  were  to  have  his  or  her  ahare, 
and  to  continue  In  the  same  way  until  the 
deatli  of  the  last  heir,  then  to  be  divided 
among  bis  legal  heirs;   showing  the  Intention 
to  keep  the  property  la  the  hands  of  those  re- 
siding on  tbe  farm  aa  long  as  they  <»  any  of 


them  lived.  And  when  Rebecca  came  to  dis- 
pose of  ber  property  by  will  she  could  dis- 
pose of  no  more  than  she  waa  entitled  to.  If 
tbe  personal  property  in  her  possession  waa 
the  result  of  the  joint  labor  and  industry  of 
herself  and  those  who  bad  lived  and  died  on 
the  farm,  she  would  be  entitled  to  no  more 
than  she  inherited,  and  could  dispose  of  no 
more  than  she  was  entitled  to;  so  that  the 
determination  of  the  question  as  to  the  prop- 
et  dl^osltion  or  distribution  of  the  personal 
property  depends  at  last  npcm  the  facts  prov- 
en, and  the  proper  conclusion  to  be  reached 
therefrom.  This  entire  matter  has  been  re- 
ferred to  a  commissioner,  who  has  reported, 
and  whose  rqiort  has  been  confirmed  by  the 
conrL  It  is  true,  the  report  of  the  commis- 
sioner waa  excepted  to,  but  the  exceptions 
were  overruled  by  the  court,  as  we  think, 
vroBerlj.  The  role  in  regard  to  exceptions  to 
commissioDers'  reports  is  laid  down  In  tbe 
case  of  Chapman  v.  Railroad  Co.,  18  W.  Va 
185  (sectiom  9  (tf  syllabus),  as  follows:  "Oen- 
erally,  exertions  to  the  reports  of  mast» 
commlssioaMS  partake  of  the  nature  of  spe- 
cial demurrers,  and,  if  the  report  is  errone- 
ous, the  party  complaining  of  tbe  report  or  ex- 
cepting thereto  must  point  out  the  errors  In 
his  exceptions  with  reas(H>able  certainty,  so  as 
to  direct  the  mind  of  tbe  court  to  them.  When 
he  does  so^  the  parts  not  excepted  to  are  ad- 
mitted to  be  correct,  not  only  as  regards  the 
principles,  but  also  as  relates  to  the  evidence 
on  which  they  are  founded."  See,  also,  Mc- 
carty V.  Chalfant,  14  W.  Va.  531.  The  ex- 
ceptions to  this  report  are  too  general,  and 
partake  more  of  the  nature  of  an  argument 
upon  the  facts  alleged  to  have  been  proven 
than  they  do  to  that  of  a  special  demurrer, 
and  were  properly  overruled. 

The  question  raised  as  to  setting  aside  the 
final  decree  up<»  notice  and  motion  has  al- 
ready been  adverted  to,  and.  In  addition.  It  Is 
only  thought  necessary  to  say  that  this  was 
not  a  decree  by  default;  nor.  If  any  error  ex- 
isted, was  it  such  an  error  as  could  be  cor- 
rected under  sectl<m  1  of  chapter  134  of  the 
Code,  and  the  conrt  committed  no  error  In  re- 
fusing to  set  aside  said  decree  upon  said  no- 
tice and  motion. 

We  come  now  to  consider  the  last  error  as- 
signed by  the  appellant,  to  wit,  that  the  court 
erred  in  sustaining  the  demurrer  to  the  ap- 
pellant's bill  of  review,  and  dissolving  the  In- 
junction granted  in  aid  of  the  same.  In  dis- 
cussing the  questions  arising  In  the  original 
cause  we  have  passed  upon  all  of  the  ques 
tions  raised  by  tlie  bill  of  review,  even  If  the 
court  would  entertain  a  bill  of  review  under 
the  circumstances  of  this  case.  Did  the  court 
err  in  sustaining  the  demurrer  to  said  bill  of 
review?  We  have  seen  that  the  land  In  con- 
troversy was  partitioned  under  a  consent  de 
cree,  and  the  report  of  the  commissioners  ap- 
pointed to  make  such  partition  was  confirmed 
without  exception;  that  by  tbe  same  consent 
decree  the  cause  was  referred  to  a  commis- 
slooer  to  report  certain  matteM  necessary  to  a 
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proper  dlstrlbntlon  of  the  personalty,  wbo  re- 
ported, and,  altbough  the  report  was  excepted 
to,  the  ezceptloiis,  aa  we  think,  were  properly 
OTMmled.  Upon  the  question,  then,  as  to 
°  whether  said  demurrer  was  properly  sustain- 
ed, we  find  the  law  stated  In  Sanders'  Suit  in 
Equity  (page  695,  |  931)  aa  follows:  "The 
causes  for  which  a  bill  of  ceview  may  be 
maintained  are  limited  to  these:  (1)  There 
must  be  erior  In  law  aK>arent  ui>on  the  face 
of  the  decree;"  dtlng  2  Rob.  Prac.  (Old)  414, 
etc.  "(2)  The  party  seeking  to  review  the  de- 
cree must  allege  and  prove  the  dlscoveiy  of 
new  matter,  which  could  not  have  been  used 
at  the  time  of  making  the  decree  in  ooose- 
quence  of  the  parties'  Ignorance  that  such 
matters  existed."  See  Amiss  v.  McOinnis,  12 
W.  Va.  371.  The  errors  suggested  by  this 
bill  of  review,  however,  are  claimed  to  be  er^ 
ran  of  tact,  and  not  errors  of  law,  and  there 
Is  no  claim  as  to  after-discovered  evidence. 
But  again  we  find  the  law  with  reference  to 
bUIs  of  this  character  stated  in  Danlell's 
Chancery  Practice  (volume  2,  6th  Am.  Ed.,  on 
page  974)  as  follows:  "A  decree  or  order 
made  by  consent  cannot  be  set  aside,  either  by 
rehearing  or  appeal  or  by  bill  of  review,  un- 
less by  clerical  error  anything  has  been  In- 
serted In  the  order  as  by  consent,  to  which 
the  party  had  not  consented,  in  which  case  a 
bill  of  review  might  lie."  See,  also,  Thompson 
V.  Railroad  Co.,  95  U.  S.  391,  where  it  Is 
held  that  "none  but  parties  and  privies  can 
have  a  bill  of  review,  and  it  will  not  lie  where 
the  decree  hi  question  was  passed  by  con- 
sent" Bee,  also,  2  Dnnlell,  Ch.  Pr.  p.  1576. 
And,  while  the  final  decree  In  the  original 
cause  was  not  a  consent  decree,  the  decree 
which  settled  the  principles  of  the  cause  was 
a  consent  decree,  and  the  final  decree  fol- 
lowed as  a  consequence.  For  these  reasons 
my  conclusion  is  that  the  court  committed  no 
error  In  sustaining  the  demurrer  to  said  bill 
of  review,  and  the  decree  complained  of  must 
be  afiBnned.  with  costs  and  damages. 


(«  W.  Va.  108) 

PLOWER8  V.  FLETCHER. 

(Supreme  Conrt  of  Appeals  of  West  VirglnU. 
Dec  16,  1884.) 

Btidsmos  —  OsNunisNBss  or  Papbb  —  Proov  or 
Haxowkitxho— RsviEV  on  Appsai.— Com- 

WLXOtnte  BVIDBMOS. 

1.  In  a  controversy  over  a,  disputed  paper, 
evidence  which  tends  to  impeach  the  truth  of 
the  matter  contained  insnch  paper  isadmissible. 

2.  To  render  a  person  a  competent  witDcss 
to  testify  as  to  the  handwriting  of  another,  it  is 
not  snfBcient  to  show  the  receipt  of  friendly  let- 
ters purporting  to  come  from  such  person  alone, 
but  some  admission  or  acquiescence  equivalent 
to  an  acknowledgment  that  she  was  the  writer 
of  sadi  letters  must  be  shown  on  the  part  of 
audi  persMt,  independent  of  their  receipt  and 
contents. 

8.  A  Judgment  will  not  be  reversed  because 
•f  the  admission  of  Improper  testimony  plainly 
■at  prejudicial  to  a  fair  tnal  of  th*  caaa. 

(Srllabw  kr  <he  Oeort) 


Error  to  clrcnlt  court,  Harrison  county. 

Action  by  Ingaby  Flowers  against  Jackson 
Fletcher.  From  a  Judgment  tor  plalntlS,  do 
feadant  brings  error.     Affirmed. 

John  Bassel  and  W.  Scott,  for  plaintiff  in 
error. 

DENT,  3.  Plaintiff  Instituted  an  action  of 
assumpsit  against  the  defendant  In  the  ch> 
cult  court  of  Harrison  county  for  breach  of 
marriage  contract  Defendant  pleaded  non- 
assumpsit  and  accord  and  satisfaction.  Aft- 
erwards lie  withdrew  the  general  issue,  and 
the  case  was  tried  on  the  special  plea,  result 
ing  in  a  verdict  and  Judgment  for  9S0O  in 
favor  of  plaintiff.  The  defendant  not  being 
satisfied,  brings  the  case  to  this  court 

The  motion  for  a  new  trial  and  the  comtd- 
nation  bill  of  exceptions  and  certificate  of 
evidence  are  seriously  open  to  the  objections 
pointed  out  In  the  cases  of  State  v.  Harr,  S8 
W.  Va.  68,  17  S.  B.  794,  and  Gregory's  Adm*T 
T.  Railroad  Co.,  37  W.  Va.  806,  16  S.  E.  819, 
and  contravenes  the  rule  laid  down  in  the 
fourth  syllabus  of  the  former  case,  which  Is 
in  these  words:  "To  make  available  in  the 
appellate  court  an  objection  taken  during  the 
trial  to  the  admission  of  evidence,  the  point 
must  be  made  and  properly  saved  by  some 
bill  of  exceptions.  It  is  not  enough  merely 
to  note  the  objection  and  exception  in  the 
certificate  of  evidence."  It  is  true  that  the 
motion  for  a  new  trial  is  based  on  the 
grounds,  as  set  out  in  the  court's  order,  of  the 
"rulings  of  the  court  during  the  trial  in  ex- 
cluding certain  testimony  offered  by  tlie  de- 
fendant and  permitting  the  introduction  of 
certain  testimony  offered  by  the  plainttfr;" 
but  tills  is  too  general  See  Gregory's  Adm'r 
V.  Railroad  (To.,  supra,  and  cases  therein  cit- 
ed, and  commented  on  In  the  opinion  of 
Judge  Brannon.  During  tiie  progress  of  a 
hotly-contested  trial.  Innumerable  exceptions 
are  taken  to  the  rulings  of  the  court  depend- 
ing eatlrely  on  the  ignorance,  experience, 
and  ability  of  the  lawyers  engaged.  Many 
of  tiiese  are  very  trivial.  Others  may  t>e  of 
great  moment,  and  the  trial  Judge  has  tlie 
right  to  have  his  attention  especially  called 
to  the  points  on  which  the  parties  rely,  and 
not  be  required  to  go  over  the  whole  evi- 
dence and  search  them  out  for  hlmsdf,  or 
for  the  parties  to  be  in  a  condition  to  base 
their  motion  on  certain  rulings  in  ttie  circuit 
court,  and  then  rely  on  entirely  different  rul- 
ings In  this  court  While  this  Is  a  case  In 
which  the  rule  could  be  applied,  yet  It  Is 
probably  better  to  waive  it  and  decide  tty» 
case  on  the  merits,  rather  than  give  room  for 
the  complaint  of  a  too  strict  enfcvcement  of 
a  rule,  be  it  ever  so  efficacious. 

In  this  case  numerous  exceptions  are  taken 
to  the  rulings  of  the  court  both  as  to  the  ad- 
mission and  refusal  to  admit  testimMiy.  It 
does  not  appear  whether  any  of  these  ate 
waived;  so  the  dnij  devolves  upon  the  conrt 
of  going  ov»,  rerlewing,  and  welgiiliig  aH 
these  exoevttoDS,  to  aaoectaln  whether  tlw 
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detend&iit  bas  been  prejudiced  therelty.  Tbe 
defendant's  plea  of  accord  and  satlBfactlMi 
la  foonded  on  a  paper  writing,  In  words  as 
follows,  to  wit:  "Received  Marcb  5tta,  1892, 
at  Jackson  Fletcher,  flft7  dollars.  In  fnll  of 
all  claims,  demands,  or  rights  of  action,  at 
law  or  otherwise,  that  I  may  now  have 
against  said  Jackson  Fletcher  for  breach  of 
promise  to  marry,  or  that  I  may  now  have 
against  said  Jackson  Fletcha  to  proceed 
against  blm,  by  virtiie  of  the  laws  of  the 
state  of  West  Virginia,  for  the  support  and 
maintenance  of  any  child  with  which  I  may 
BOW  be  conceived  or  may  hereafter  be  de- 
livered. It  Is  expressly  agreed  between  my- 
self and  the  said  Fletcher  that  this  writing 
Is  In  no  wise  or  sense  an  acknowledgment  by 
blm  that  he  is  the  father  of  any  child  with 
which  I  have  been  or  am  now  conceived,  or 
that  be  has  promised  to  marry  me,  but  only  be- 
cause that  I  desire  to  relieve  him  of  any  charge 
of  that  kind  that  may  be  made  because  he 
bas  been  In  my  company.  Inaby  Flowers. 
[Seal.]  Lutlcia  Flowers,  Witness."  Plain- 
tiff filed  a  special  replication,  denying  the  ex- 
ecution of  this  paper  and  the  receipt  of  the 
money  as  therein  recited,  imder  oath.  The 
Jniy  were  Impaneled  to  try  the  issue  made 
iqion  this  plea,  and  at  tbe  same  time  execute 
tbe  writ  of  inquiry  awarded. 

Tbe  defendant  objects,  flrct,  because  the 
ooort  allowed  testimony  to  go  before  the 
Jniy  tending  to  show  that  he,  after  the  plain- 
tiff became  pr^rnant,  furnished  and  wanted 
her  to  take  medicine  that  would  produce  s 
mlscarciage,  and  which  she  refused  to  take. 
He  insists  that  this  evidence  was  not  admissi- 
ble for  any  purpose,  and  only  served  to  prej- 
udice him  in  the  minds  of  the  jury.  It  Is 
possibly  true  that  this  evidence  was  not  ad- 
missible In  aggravation  of  damages  and  the 
admitted  promise  of  marriage  and  seduction, 
bat  it  was  admissible  to  contradict  the  truth 
of  the  paper  on  whicb  the  defendant  was  re- 
lying, and  thus  tend  to  suBtain  the  nonexe- 
cutlon  of  the  paper  by  the  plaintiff.  While 
the  defendant,  by  his  plea,  admits  the  promise 
of  marriage,  he  files  and  relies  on,  In  satis- 
faction  of  it,  a  pai)er  in  which  tbe  plaintiff 
la  made  to  admit  that  no  such  promise  was 
ever  made,  and  the  defendant  was  not  guilty 
of  her  seduction,  nor  the  father  of  her  un- 
born child,  and  for  which  truthful  admissions 
on  the  part  of  the  plaintiff  he  is  willing  to 
pay  her  the  sum  of  $50.  Thus,  he  is  made  to 
appear  before  the  jury  generous  to  a  fault, 
and  a  badly-treated  man.  There  Is  no  bet- 
ter way  to  discredit  a  paper  than  to  show  its 
falsity.  And  the  fact  that  defendant  want- 
ed to  destroy  ttie  fruit  of  his  unbridled  lust 
was  proof  positive  that  the  paper  was  a  writ- 
teo  falsehood.  The  wltiidrawal  of  hiB  plea 
of  nonassnmprit  was,  In  legal  effect,  an  ad- 
mission of  his  promise  to  marry,  and  yet  he 
Still  had  tbe  denial  of  that  promise  before 
tbe  jury  in  bis  plea  of  accord  and  satisfac- 
tion, contained  in  the  paper  filed  as  a  part 
thereof.    Ko  doubt,  that  idea  was  withdrawn 


for  tbe  very  purpose,  if  possible,  of  prevent- 
ing any  evidence  being  Introduced  of  his  du- 
plicity, and  thus  prejudicing  him  in  tbe  minds 
of  the  jury,  contrary  to  his  written  release 
and  certificate  of  character. 

Defendant  next  objected  to  the  evidence 
of  Truman  Gore.  His  testimony  was  to  the 
effect  that  he  was  present  at  the  home  of  de- 
fendant's mother  while  the  plaintiff  was  liv- 
ing with  her,  and,  when  he  went  to  leave, 
defendant  taiTited  blm  back,  and  said,  when 
he  came  back  be  (defendant)  expected  to 
have  a  housekeeper  of  his  own,  but  men- 
tioned no  name.  This  undoubtedly  showed 
that  defendant  was  contemplating  matri- 
mony at  the  time,  but  how  that  could  preju- 
dice his  case  it  is  hard  to  perceive,  especially 
when,  by  his  pleading,  he  admits  that  his 
mind  was  running  in  that  direction.  His 
plea  appears  to  have  been  for  the  ptirpose 
of  preventing  any  proof  on  this  subject,  but 
bow  was  the  jury  in  such  case  to  execute  the 
writ  of  Inquiry  and  arrive  at  the  damages. 
They  were  entitled  to  full  Information,  to 
enable  them  to  reach  a  proper  verdict  This 
language  was  used  In  the  presence  and  hear 
Ing  of  plaintiff,  to  carry^  out  his  deceitful  con- 
duct towards  her,  and  Is  in  full  accord  with 
his  wicked  scheme  to  satisfy  his  uncontrolled 
passions,  and  then  cast  aside  his  deluded 
victim. 

The  next  two  objections  are  to  the  refusal 
of  the  court  to  admit  the  testimony  of  the 
witnesses  A^  W.  Barnes  and  John  J(Anson, 
as  to  the  genuineness  ot  the  signature  to  the 
paper  in  controversy.  The  law  is  that  a  wit- 
ness who  has  any  personal  knowledge  of  a 
signature  In  controversy,  however  slight,  has 
the  right  to  give  his  opinion,  and  the  weight 
of  that  opinion  Is  a  questloB  for  the  jury, 
and  not  for  the  court  A  witness  who  has 
seen  a  person  write  bat  once,  and  then  only 
his  abbreviated  signature,  may  testify  re- 
garding the  same;  m:  if  he  has  seen  a  signa- 
ture admitted  by  the  owner  to  be  genuine. 
Bogers  V.  Rltter,  12  Wall.  322;  Pepper  v. 
Barnett,  22  Grat  406;  Cody  v.  Conly,  27 
Orat  813;  1  Greenl.  Bv.  i  577.  But  be  must 
have  some  knowledge,  and  tbe  mere  fact  that 
be  has  received  letters  purporting  to  be  from 
the  person  whose  signature  is  In  controversy 
Is  not  sufficient  unless  there  has  been  some 
admission  or  acquiescence  equivalent  to  an 
acknowledgment  on  the  part  of  the  supposed 
wrlt»,  other  than  the  letters  themselves,  that 
said  letters  are  genuine,  and  in  the  handwrit' 
ing  of  the  person  from  whom  they  purport  to 
come.  A  person  who  has  had  business  cor- 
respondence with  another,  acted  upon  by  both 
parties.  Is  competent  to  testify  as  to  the  hand- 
writing of  his  correspondent,  although  be 
may  never  have  seen  hlaa  write.  But  where 
the  letters  have  no  relation  to  business  trans- 
actions, but  are  letters  of  mere  friendly  w 
polite  intercourse,  some  acknowledgment  of 
handwriting,  in  some  way  other  than  tbe  let- 
ters themselves,  on  the  part  of  the  supposed 
writer,  must  be  shown.    The  knowledge  of 
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tbe  wltneaa  mint  be  founded  on  some  other 
means  than  tbe  receipt  and  contents  of  the 
letten.  0  Am.  A  Bng.  Snc.  Law,  271.  Tbe 
te8tIm<H)7  of  tbe  witness  Johnson  was  to  tbe 
effect  that  be  bad  known  pUIntlff  for  14  at 
15  years;  did  not  know  whetbor  be  bad  ever 
seen  her  write;  correeiionded  with  ber  abont 
14  years  ago,  received  about  a  doeen  letters 
in  answer  to  bis  own,  wltb  ber  name  signed 
to  them;  bad  received  no  letters  recently ;  bad 
some  of  tbe  letters  with  him.  Tbe  Qnestion  wss 
then  propounded  to  him:  "From  your  knowl- 
edge of  her  handwriting,  derived  from  having 
received  letters  from  her,  would  yon  know  the 
plaintiff's  signature?"  Tbe  court  refused  to 
allow  this  question  to  be  asked,  and  rightly 
so,  for  tbe  law  answers  this  question  that  the 
witness  could  not  know  her  handwriting 
from  the  mere  fact  that  he  had  received  let- 
ters purporting  to  come  from  her.  His 
knowledge  must  be  extraneous  to  tbe  letters, 
sufficient  to  raise  a  presumption  that  tbe  let- 
ters were  not  only  from,  but  written  by,  the 
person  whose  name  was  signed  to  them. 

A.  W.  Barnes  testified  that  he  was  ac- 
quainted with  the  plaintiff;  had  know  ber 
since  1879;  corresponded  wltb  her;  received 
letters  from  her  about  four  years  ago,  not  all 
In  tbe  same  handwriting,  and  were  from  dif- 
ferent places;  talked  with  her  afterwards 
about  the  contents  of  the  letters.  The  ques- 
tion was  propounded  to  him:  "State  from 
your  knowledge  of  her  handwriting,  deriv- 
ed from  letters  received  from  her,  you  be- 
lieve tbe  signature^  'Inaby  Flowers,'  to  this 
paper,  is  plaintiff's  handwriting."  This  ques- 
tion was  bad,  for  tbe  same  reason  as  the  one 
proiwunded  to  the  other  witness,  and  tbe  court 
properly  sustained  plalntifTs  objection  to  it 
But  there  was  still  a  further  objectton  to  this 
witness,  and  that  Is  that  be  states  the  letters 
were  In  different  handwritings.  His  evi- 
dence would  therefore  not  have  been  admissi- 
ble, unless  he  had  shown  that  the  plaintlfl 
bad  pointed  out  and  acknowledged  which  of 
the  letters  were  in  her  handwriting;  for  it  Is 
not  tbe  receipt  of  nor  tbe  sending  of  tbe  let- 
ten,  but  tbe  handwriting,  that  is  In  contro- 
remy.  A  cashior  of  a  bank  who  had,  in  the 
course  of  business,  paid  a  great  many  checks 
drawn  on  tbe  bank,  was  held  to  be  Incmn- 
petent  to  testify  as  to  the  drawer's  band- 
writing,  because  among  them  were  some 
forged  checks,  which  he  bad  honored  and 
paid  along  wltb  tbe  rest  Brigham  v.  Peters, 
1  Oray,  139.  Having  received  various  let- 
ters In  different  handwritings  purporting  to 
come  from  tbe  same  person,  how  was  the  wit- 
ness to  know,  never  having  seen  her  write, 
which  of  tbe  letters  were  In  ber  handwriting? 
And,  not  knowing  this,  how  was  he  to 
aoqulie  from  them  such  knowledge  of  her 
bandwrttlng  as  to  make  him  competent  to 
testify  concerning  tbe  same?  To  ask  tbe 
question  Is  to  answer  It 

Tbe  next  objection  urged  is  that  tbe  coort 
admitted  the  testimony  of  Samuel  Davis  that 
about  tbe  lat  of  March.  1882,  wishing  to  em- 


ploy plaintiff  to  live  wltb  blm,  be  sent  a  boy 
to  her  father's  boose  for  ber,  and  he  letnm- 
ed  with  tbe  InfiHinatlon  that  she  was  not 
there.  This  was  ootalnly  Improper  hearsay 
testimony,  but  it  amounted  to  notbinc,  and 
could  not  possibly  have  had  any  weight  with 
the  Jury.  About  the  1st  of  March  Is  very  tat- 
deflnlte,  and  would  mean  any  time  from  the 
1st  to  the  middle  ot  the  month,  and  that  she 
was  absent  from  home  does  not  mean  she  bad 
gone  to  Moundsville  or  any  place  particalar- 
ly  for  any  time.  It  is  dear  that  this  evi- 
dence did  not  affect  the  result  In  any  man- 
ner, nor  was  the  defendant  prejudiced  there- 
by. To  reverse  a  Judgment  on  account  of 
the  admission  of  obJectlcHiable  tesUmony, 
there  must  be  at  least  a  doubt  of  its  prejudi- 
cial chatacto'  towards  tbe  exceptant  Taylor 
T.  Ballroad  Co.,  33  W.  Va.  40, 10  8.  B.  29. 

The  next  objection  Is  to  tbe  refusal  of  tbe 
court  to  admit  the  testimony  of  John  T.  WU- 
llams  that  the  def  aidant  showed  him  tbe  pa- 
per In  controversy  on  March  4,  1882,  and 
got  some  money  changed,  and  said  be  was 
going  over  to  tbe  bouse  of  George  Flowers  to 
pay  the  plaintiff  money,  and  have  her  sign 
the  paper.  This  was  strictly  taeaisay  testi- 
mony, and  not  admissible  as  part  of  tbe  m 
gestae^  but  has  the  H^iiearanoe  ot  being  man- 
ufactured by  tbe  defmdant  A  man  In  ordi- 
nary drcnmstances  who  Is  going  to  pay  an- 
other $50  will  liardly  need  to  get  money 
changed  for  tbe  purirase.  Even  950  bills  are 
rare  In  tbe  country.  If  be  was  only  going 
to  pay  her  111,  as  testifled  to  by  tbe  plalntlft, 
he  might  need  change^  bat  hardly  to  pay  tbe 
larger  sum. 

The  defendant's  last  assignment  is  founded 
on  the  refusal  of  the  court  to  set  aside  tbe 
verdict  and  grant  him  a  new  trlaL  The  case, 
in  sh<^  Is  to  the  following  effect:  About  tbe 
1st  of  March.  1881.  the  plaintiff,  a  bumble 
country  girl,  went  to  live  with  defendant  and 
bis  mother,  he  being  a  widower.  He  Im- 
mediately began  to  show  ber  attention,  and, 
nnder  tbe  promise  of  marriage,  seduced  ber. 
telling  her  at  the  same  time:  "It  did  not  mat- 
ter if  they  did  do  that  way,  as  they  were  go- 
ing to  be  married  anyhow.  Others  bad  dMie 
so,  and  iiec^le  had  thooght  nothing  the  less 
of  them."  He  oontbiued  this  treatment  ot 
her  until  she  became  pregnant  Tben  be  re- 
newed his  promises  to  many  her,  and  con- 
tinued them  np  until  February,  1882,  when  be 
finally  refused  to  marry  her,  as  he  had  be- 
come engaged  to  another.  Admitting  this 
to  lie  true,  defendant  claims  to  have  obtained 
from  her  whom  he  so  shamefully  treated,  for 
the  sum  of  $50  paid,  the  certlficata  ot  Inno- 
cence filed  wltb  bis  plea  In  this  ease.  Tbe 
Jury,  sustained  by  a  decided  preponderance 
of  testimony,  found  against  bim  on  tbia  plea, 
and  assessed  the  plaintiff's  damages  at  |60a 
How  the  Jury  arrived  at  aoch  sum  from  the 
evidence  it  Is  bard  to  tell,  nnleas,  owing  to 
tbe  defendant's  pecuniary  drcomstanees  and 
inability  to  pay,  a  vo'dlct  of  $500  was  con- 
sidered equally  as  valoabte  as  one  tor  96,000. 
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Our  law  affords  no  adequate  remedy  for 
wrongs  of  this  character,  and  this  action,  al- 
most obsolete,  Is  seldoin  resorted  to  except 
br  the  poor  and  friendless.  The  ordeal  of 
such  a  trial  Is  too  great  for  the  sensltlTe  na- 
tures of  the  Injured  female  and  her  relatives, 
who  shrink  from  having  her  shame  exposed 
to  the  idle  and  vicious  gaze  of  the  miserable 
hangers-on  of  a  noisome  court  room.  Ow- 
ing to  the  impot^icy  of  our  law,  fathers  and 
brothers,  and  even  the  betrayed,  in  her  des- 
peration, have  too  often  had  to  assume  the 
unwelcome  role  of  self-appointed  execution- 
ers, and  demanded  immediate  reparation  or 
the  life  of  the  seducer.  Killing  under  such 
circumstances  has  invariably  been  excused 
by  the  juries  of  our  own  and  all  other  coun- 
tries as  Justifiable  homicide,  the  law  of  the 
land  to  the  contrary  notwithstanding;  thus 
vindicating  the  righteousness  of  the  most  an- 
cient of  all  laws  on  this  subject,  as  promul- 
gated by  the  greatest  of  all  human  lawgiv- 
ers. His  penalties,  In  the  light  of  modem 
civilization,  appear  extremely  harsh,  but,  if 
they  were  now  the  law  of  the  land,  virtue 
would  be  exalted  where  none  now  exists,  and 
the  brazen,  polished  libertine,  whose  unfor- 
tunate and  heartbroken  victims  go  to  swell 
the  ranks  of  crime,  and  fill  our  houses  of  In- 
famy, would  no  longer  be  held  in  check  by 
the  fear  of  the  Jealous  rage  of  man  alone, 
but  would  curb  his  unhallowed  passions  In 
obedience  to  the  dread  of  a  punishment  In 
some  degree  at  least  commensurate  with  his 
ofTense. 

Of  the  judgment  In  this  case  the  defendant 
has  no  reason  to  complain,  and  It  is  therefore 
affirmed. 


(40  W.  Va.  1) 

8TATB)  V.  SHAWBN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  24,  1884.) 

CBiMniAL  Law— AKecHBRTs  or  Couirait. 

1.  Counsel  necessarily  must  be  allowed  con- 
siderable latitude  in  the  argument  of  a  case, 
and,  unless  the  court  iu  a  felony  trial  permits 
counsel  for  the  state  to  so  far  transgress  the 
rule  of  propriety  as  clearly  to  prejudice  the 
prisoner,  the  Judgment  will  not  be  reversed  be- 
cause of  Improper  remarks  by  counsel  made  to 
the  juirjn  argument 

2.  Where  a  criminal  trial  la  in  other  re- 
spects fair,  a  verdict  of  conviction  will  not  be 
set  aside  by  this  court  for  improper  remarlts  of 
counsel,  where  it  is  plainly  warranted  by  the 
evidence  in  the  case  under  the  law,  and  no  oth- 
er verdict  could  have  lieen  found  without  mis- 
conduct by  the  jury. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Eirror  to  circuit  court,  Hampshhre  county. 
Daniel  Shawen,  convicted  of  murder,  brings 
error.    Affirmed. 

Monroe  A  Woods,  for  plaintiff  in  error. 
W.  B.  Comwell  and  Atty.  Gen.  T.  &  Riley, 
for  the  State. 

BRANNON.  P.  Statement  of  facts:  Dan- 
iel Shawen  and  Absolom  Inet  were  brothers- 


in-law,  having  married  Btotera.  They  lived 
In  McDoweU's  Hollow,  about  four  miles 
south  of  the  town  of  Romney,  and  about 
three-fourths  of  a  mile  east  of  the  "river 
road."  Their  houses  were  about  200  yards 
apart.  They  were  engaged  in  getting  out 
and  hauling  tan  bark  together,  each  man 
having  for  this  purpose  a  team  of  two  horses 
and  a  wagon.  To  get  to  their  place  from 
Romncy,  It  Is  necessary  to  pass  through  the 
tollgate  about  a  mile  and  a  quarter  from  the 
town,  and,  keeping  the  river  road  for  two  or 
three  miles,  to  turn  to  the  left  through  a  gate 
known  as  "McDow^'s  Gate,"  Into  the  said 
McDowell's  Hollow.  From  the  said  gate  the 
road  leads  through  the  woods  through  said 
hoUow  for  about  three-fourths  of  a  mile,  to 
the  houses  of  said  Shawen  and  Izer.  Izer 
was  a  larger  and  stronger  man  than  Shawen. 
On  the  23d  day  of  June,  1803,  both  men  were 
In  Romney  with  their  horses  and  wagons  and 
their  wives,  Izer  having  also  his  son,  and 
taking  out  with  him  In  his  wagon  several 
friends.  They  had  both  been  drinking  dur- 
ing the  day.  Shawen  needed  another  horse. 
A  certain  Abel  High,  having  a  horse  to  sell, 
was  In  town  on  the  aforesaid  23d  day  of 
June,  and  was  told  by  one  Joseph  A.  Pan- 
cake that  Shawen  wanted  to  buy  a  horse, 
whereupon  the  said  Pancake  and  High  went 
to  hunt  for  Shawen.  They  found  him  stand- 
ing with  Izer  In  front  of  the  courthouse. 
High  and  Shawen  then  began  to  arrange  the 
terms  upon  which  the  horse  should  be  sold. 
Shawen  stated  be  would  like  to  have  six 
montilis  in  which  to  pay  for  It;  whereupon 
Iser  Interfered,  and  told  Shawen  that  he 
should  not  have  but  till  Decembo-;  that  be 
must  have  his  (Izer's)  bark  hauled  in  by  that 
time.  Shawen  replied  that,  by  the  terms  of 
his  contract  with  Izer,  he  had  till  the  1st  of 
the  next  June  to  haul  In  said  bark.  Pan- 
cake advised  them  to  go  home  and  cool  off, 
upon  which  Izer  told  him  to  shut  his  mouth, 
or  he  would  slap  it  for  him.  To  this  Shawen 
made  no  reply  whatever,  but  turned  and  left 
in  a  peaceable  manner.  Soon  after,  he  left 
town  in  his  wagon,  with  his  wife.  A  wit- 
ness, one  Harmison,  testified  that,  on  the  day 
aforesaid,  he  was  out  In  bis  stable,  and  beard 
loud  talking  and  swearing.  He  looked  out 
of  the  stable  door,  and  saw  Shawen  driving 
fmrioualy  out  of  town,  and  heard  him  say, 
with  an  oath,  "Some  people  can  have-  any 
thing  they  want,  but  I  can't  have  anything." 
The  witness  heard  Shawen's  wife  remind 
him  that  be  was  still  within  the  corx>oratlon. 
Shawen  replied  that  he  would  fix  him  at  th« 
tollgate.  Shawen  was  beating  his  horse,  and 
swearing.  Witness  heard  prisoner  mention 
no  names,  and  could  not  say  whether  he  re- 
ferred to  Izer  or  not  Witness  was  about 
aoO  yards  from  the  prisoner.  Shawen  tes- 
tified that  he  was  exasperated  at  one  of  bis 
horses  at  the  time  Harmison  saw  him,  and 
that  he  was  beating  It,  and  swearing  at  It, 
and  did  not  have  a  thought  In  reference  to 
law  at  that  time.    When  the  prlsono-  got 
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to  tile  aforesaid  McDowell's  gate,  be  xmr- 
bitched  bis  borses,  and  left  bis  wagon  there, 
as  was  his  custom;  took  the  horses  on  up  the 
hollow,  and  put  them  away.  He  then  went 
into  the  house,  took  down  bis  gun,  and  told 
bla  wife  and  mother  that  he  was  going  to 
see  Joe  Pancake,  and  give  him  back  his 
borse  (which  he  had  bought  i^om  him  some 
time  before,  and  had  not  paid  for)  and  gears; 
that  be  was  tired  of  this  place;  that  h^  could 
not  live  here  In  peace;  and  that  he  was  going 
some  place  where  be  could  live  in  peace. 
He  then  went  on  down  the  hollow,  and  was 
next  seen  on  the  "river  road,"  at  the  afore- 
said McDowell's  gate.  It  was  a  habit  of  tbe 
prisoner  to  take  bis  gun  with  him  when 
walking  alone.  Just  before  the  shooting,  one 
James  P.  Stump  passed  Sbawen  sitting  on 
the  roadside  at  the  aforesaid  gate.  Witness 
asked  the  prisoner  what  he  was  waiting  for, 
and  prisoner  answered  that  be  was  waiting 
to  see  Joe  A.  Pancake.  Said  Pancake  bad  to 
pass  along  tbe  river  road  to  get  to  his  home, 
from  Romney.  About  Are  minutes  after  tbe 
witness  Stomp  passed,  Izer  drove  up  In  bis 
wagon  with  his  wife,  little  son,  and  several 
friends.  His  nephew  was  riding  one  of  tbe 
horses,  and  driving.  When  Sbawen  saw 
Izer,  be  rose  up,  and  said,  "Ai>s  leer,  what  in 
tbe  bell  are  you  always  putting  your  mouth 
in  my  business  for?"  Izer  replied,  "I  haven't, 
Dan."  Sbawen  then  proceeded  to  swear 
some  more,  and  make  threats.  Mrs.  Izer 
testified  that  she  got  out  of  the  wagon,  and 
caught  hold  of  the  prisoner,  and  told  blm 
that  his  gun  was  scaring  her  son  Into  spasms, 
and  he  answered  that  the  gun  would  do  no 
barm.  She  further  entreated  blm  for  ber 
sake,  if  not  for  "Aps',"  not  to  shoot  The 
prisoner  answered  again  that  the  gun  would 
do  no  harm,  and  he  pointed  it  to  the  ground. 
Izer  told  the  boy  to  drive  on.  After  a  tew 
more  angry  words  addressed  to  Izer,  be 
(Sbawen)  kneeled  on  one  knee,  and  shot  Just 
as  tbe  wagon  was  going  through  tbe  gate. 
Izer  fell  out  of  tbe  wagon,  upon  tbe  side  of 
tbe  road,  dead.  Sbawen  threw  bis  gun 
down,  almost  striking  Izer  In  the  face,  and 
said,  "There's  tbe  damned  old  gun;"  then, 
turning  to  Izer's  wife,  said,  "Now,  yon  can 
liang  me,  or  do  what  you  please  with  me," 
after  which  be  ran.  Sbawen  himself  testi- 
fied that  tbe  above,  as  told  by  tbe  witnesses 
for  ttke  state,  was  in  tbe  main  correct,  bat 
that  ba  was  leaving  tbe  wagon  when  Izer, 
swearing  at  him,  attempted  to  get  oat  of  tbe 
wag<m,  threatening  to  whip  blm,  saying, 
"God  damn  yon,  son  of  a  bitcb;  If  I  get  out, 
I  will  fix  yon,"  when  be  shot  He  also  de- 
nied getting  on  one  knee  to  shoot  Sbawen 
bad  been  sitting  on  the  right  side  of  the 
road,  and  Izar  was  on  the  rlg^t  side  of  the 
wagon,  during  the  quarrel  at  the  said  Mc- 
Dowell's gate.  Tbe  shot  took  effect  in  tbe 
rlgbt  side  of  tbe  liead,  behind  the  ear,  and  in 
tbe  right  shoulder,  rather  bdiind.  Some  of 
tbe  abot  penetrated  tbe  brain,  and  caused 
deatb.    Dr.    Barkleiy,    wbo    held    the   post 


mortem  examination,  testified  that  Izer,  to 
bis  opinion,  had  his  back  to  iNrisoner,  ami 
was  looking  back  8,t  him.  On  the  morning, 
Sbawen  came  to  town,  and  gave  himself  up. 
There  was  no  evidence  produced  on  the  trial 
as  to  tbe  previous  reputation  of  either  Izer 
or  Sbawen. 

Tbe  prisoner's  motion  for  a  new  trial,  be- 
cause the  verdict  finding  him  guilty  of  mnr- 
der  in  tbe  first  degree  was  not  warranted 
by  the  evidence,  must  be  overruled,  for  that 
verdict  Is  fully  and  decidedly  sustained  by 
the  facts.  But  tbe  chief  ground  on  which 
the  prisoner's  counsel  asks  relief  from  bis 
client's  death  sentence  Is  on  account  of  cer- 
tain improper  remarks  by  the  prosecuting 
attorney  In  his  dosing  argument  before  the 
Jury.  When-  the  prosecuting  attorney  bad 
finished  his  opening  argument  to  the  Jury,  In 
which  he  asked  them  to  find  an  unqualified 
verdict  of  muider  of  the  first  degree,  so  that 
the  penalty  of  death  should  be  inflicted  upon 
the  prisoner,  the  counsel  for  the  prisoner,  ad- 
mitting In  their  arguments  that  tbe  evidence 
warranted  a  verdict  of  mtirder  In  the  second 
degree,  argued  against  tbe  Infilction  of  ttie 
death  penalty,  as  asked  for  by  the  prosecut- 
ing attorney,  and  In  favor  of  tbe  alternative 
punishment  of  confinement  for  life  In  tbe 
state  penitentiary.  After  the  counsel  for  the 
prisoner  bad  concluded  their  arguments  to 
the  Jury,  and  when  the  prosecuting  attorney 
was  closing  the  argument  for  the  state,  hav- 
ing demanded  in  his  argument  an  "unquali- 
fied verdict  of  murder  in  tbe  first  degree,"  or 
"the  death  i>enalty,"  be  proceeded  to  argue 
against  the  alternative  penalty  of  a  life  sen- 
tence in  the  penitentiary,  because  of  the  as- 
sumed fact  that  the  prisoner,  if  s^itenced  to 
life  imprisonment,  would  be  liberated  in  a 
few  years,  and  in  this  connection  called  tiie 
attention  of  the  Jnry  to  the  anarchists  of 
CMcago  and  tbe  action  of  the  governor  of 
Illinois,  to  which  the  prisoner,  by  Ills  connsel, 
objected;  and  tbe  court  "suggested  ttaat  the 
attorney  was  perhaps  going  too  far  away  for 
examples,"  but  gave  the  Jury  no  Instructions 
In  reference  thereto.  Proceeding,  he  said: 
"If  you  sentence  him  to  tbe  penitentiary  for 
life,  It  won't  be  five  years  till  he  wiU  be  let 
out  on  some  excuse  or  pretext,  and  retom 
home,  to  enter  upon  a  new  course  of  crime'' 
He  further  said:  "This  [meaning  tbe  homi- 
cide for  which  prisoner  was  on  trial]  Is  tbe 
grand  culmination  of  an  epidemic  of  crimes 
that  have  been  committed  in  this  ooonty." 
He  further  said,  referring  to  tbe  prisoner: 
"He  is  BO  steeped  in  crime  that  he  has  no 
friend  to  sit  beside  him  during  the  trial." 

There  have  been  very  many  decisions  in 
different  states  as  to  when  improper  remarks 
by  counsel  in  advocacy  before  Juries  shall 
call  for  reversal  and  new  trial.  Detailed 
reference  at  large  to  them  would  be  weari- 
some and  useless.  It  Is  ImpossIUe  npon  such 
a  subject  to  formulate  a  general  role  Infalli- 
bly applicable  in  all  cases.  Each  case  is  test- 
ed  by  ItseU  in  a  measure.    In  Shorea'  Oase. 
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31  W.  Va.  481,  7  S.  B.  418,  fhte  court  said 
tbat  "counsel  must  neoeHBilly  be  allowed 
considerable  latitude  In  the  argnmoit  of  a 
caae^  and  unless  tbe  court.  In  a  felony  trial, 
permits  oonnsel  tac  the  state  to  so  far  trans- 
gress the  rule  of  propriety  as  clearly  to  prejo- 
dice  the  prisons,  the  Judgment  wUl  not  be 
reversed  becanse  of  Improper  remarks  by 
counsel  made  to  the  jury."  The  occurrences 
In  great  criminal  trials  are  so  many  and  di- 
verse, the  pressure,  heat,  and  excitement  of 
counsel  in  the  struggle  are  often  so  Intense, 
that  it  is  well-nigb  impossible  for  counsel  to 
guard  themselves  so  exactly  and  scmpulous- 
ly  as  to  avoid  some  remarks  outside  the 
boundary  of  exact  propriety,  or  for  the  court 
to  be  so  active  alert  as  to  prevent  them; 
and,  if  this  court  were  in  all  cases  of  irregu- 
larity in  this  respect  to  overturn  verdicts,  few 
convictions  would  stand.  Great  latitude  of 
argument  Is  allowed  in  trials  in  this  state; 
too  much,  I  think.  Ckninsel  ctiarged  with  the 
responsible  duty  of  prosecuting  parties  char- 
ged with  crime  should  remember  tbat  they  are 
not  merely  advocates,  but  public  officers,  not 
bound  to  convict,  but  to  do  the  prisoner  jus- 
tice as  a  debt  due  to  him,  and  give  him  a 
calm,  deliberate,  fair  trial,  evea  though  his 
counsel  in  his  defense  has  transgressed  the 
true  line  <^  advocacy.  Their  closing  argu- 
ments are  tremendous  weapons  against  the 
uaf<M:tunate  pris<mer,  tremendous  to  vindi- 
cate the  cause  of  public  Justice,  and  tremen- 
dous to  Inflict  injustice  upon  the  helpless  ac- 
cused. If  they  are  charged  with  passion  and 
prejudice,  or  distort  the  law  or  facts,  or  bring 
in  Irrelevant  or  tmproven  facts.  Some  courts 
have  been  very  sensitive  upon  this  subject, 
and  have  reversed  convictions  in  a  few  in- 
stances upon  apparently  inadequate  causes; 
bat,  as  a  general  tUng,  reversals  for  this 
cause  have  been  gross  abuses  of  the  privilege 
of  counseL  We  must  in  each  case  look  to 
the  drcnmstances.  Under  the  rule  in  this 
state,  as  propounded  in  Shores'  Case,  we  must 
see  that  the  case  is  one  of  improper  conduct 
In  counsel,  and  the  Impioiiriety  such  as 
"clearly  to  prejudice  the  prisoner."  The  Tex- 
as court,  which  has  in  various  cases  been 
very  liberal  to  defendants  in  this  matter, 
lays  down  the  rule  that  "the  abuse  of  coun- 
sel's privilege  in  argument,  in  order  to  war- 
rant a  new  trial,  must  have  been  so  gross  as 
to  prejudice  the  prisoner's  rights."  McC<xi- 
nell  V.  State,  68  Am.  Rep.  647,  and  note  (3 
&  W.  899).  In  North  Carolina  the  abuse  by 
counsel  must  be  grass  and  manifestly  prejur 
dlcial  to  the  prisoner.  State  v.  Underwood, 
77  N.  G.  502.  The  current  ot  authority  else- 
where corresponds  with  these  principles.  In 
most  Instances  where  reversals  have  l>een  <M> 
d«ed  tac  remarks  of  counsd,  the  counsel  stat- 
ed and  argued  upon  facts  not  in  evidence 
bearing  on  the  guilt  of  the  accused,  and  in  a 
few  for  intemperate  abuse  of  the  accused. 
As  a  case  must  be  tried  by  the  evidence,  the 
iissertion  of  ftu.-ts  not  proven  calculated  to 
iu3:it:icu  the  Jury  is  gL'nerally  effectual  to  es- 


tablish error.  But,  wltli  the  exception  of  per 
haps  the  statement  that  tbe  prisoner  was  ■• 
steeped  in  crime  tbat  be  bad  no  one  to  alt  be- 
sidb  him  during  bis  trlalj  ancb  Is  not  the  case 
In  this  instance,  and  that  statement  was  ooe 
based  <m  and  derivative  from  the  evidenceL 
Surely,  we  ought  not  to  reverse  a  conviction, 
for  what  is  simply  a  claimed  inference  or  de- 
duction from  facts  in  evidence.  The  evt- 
denoe  showed  a  sedate  and  atrodons  murder 
by  the  accused,  and  that  his  mind  was  so 
bent  upon  the  bloody  deed  that  the  prayers 
and  wails  of  the  wife  and  child  of  his  victim 
were  powerless  to  stay  his  hand;  and  can  it 
be  tbat  we  must  annul  this  trial  because  the 
prosecuting  attorney,  on  these  facts,  declared 
blm  steeped  in  crime  so  that  no  friend  was 
present  to  comfort  him  in  bis  hour  of  trial? 
The  evidence  showed  him  wicked,  and  des- 
perately bent  on  great  crime.  Strong  lan- 
guage, but  Qie  facts  were  strong,  and  such 
languagre  is  common  in  tbe  warmth  and  feel- 
ing of  such  trials.  Must  a  court  reverse  for 
ev»7  such  passage? 

The  declaration  by  the  prosecutor  that,  if 
the  prisoner  were  sentenced  to  life  imprison- 
ment, he  would  be  liberated  in  a  few  years, 
and  would  return  home  to  enter  upon  a  new 
course  of  crime,  was  no  statement  of  fact 
bearing  on  the  guilt  of  the  accused,  but  a 
mere  expression  of  opinion  or  guess,  which 
the  Intelligence  of  the  Jury  would  rate  only  as 
such.  And,  indeed,  was  it  a  reprehensible 
opinion?  The  Jury  was  the  sole  Judge  wheth- 
er the  prisoner  should  die  or  suffer  lifelong 
Imprisonment,  as  the  law  lodges  that  discre- 
tion witb  it  By  what  considerations  is  the 
Jury  to  exercise  this  discretion?  Certainly, 
It  can  look  at  the  hue  of  the  crime  as  reveal- 
ed by  tbe  evidence;  and  cannot  the  Jury  con- 
sider whetiier  tbe  circumstances  of  the  crime 
show  its  perpetrator  to  be  a  desperate  man, 
and  an  enemy  of  society,  and  dangerous, 
should  he  escape  or  be  pardoned?  Tt^e  choice 
between  the  two  modes  of  punishment  In 
case  the  Jury  find  the  crime  murder  in  tbe 
first  degree  is  absolute  with  the  Jury,  alid  It 
is  difficult  to  limit  the  considerations  which 
shall  govern  a  Jury  if  dedncible  from  the  na- 
ture of  the  crime  and  its  perpetrator  as  mani- 
fested by  the  evidence^  For  myself,  I  cannot 
say  the  remarks  of  counsel  now  in  Iiand  were 
legally  condemnable.  The  reference  to  fbe 
pardon  of  the  Chicago  anarchists  by  the  gov- 
ernor of  nilnois  WBS  discounted  and  neutral- 
ized by  the  Judge,  and  besides,  and  while 
Irrdevant,  the  common  sense  of  the  Jury 
would  reject  it;  and  it  would  be  going  far 
and  according  it  undue  influence  to  say  that 
it  figured  as  a  factra'  in  the  decision  of  tiie 
Jury.  And,  In  addition  to  the  weakness  <^ 
the  remarks  above  spoken  of  to  affect  tbe 
Jury  to  tbe  prisoner's  prejudice,  it  Is  import- 
ant to  remember  that  they  were  called  oat 
from  the  prosecuting  attorney  by  the  fact 
tbat  the  prisoner's  counsel  had  insisted  upon 
a  verdict  In  favor  of  life  imprisonment  in- 
stead of  death ;  as  I  find  It  laid  down  In  de- 
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daions  In  Michigan,  North  Carolina,  and  Ver- 
mont that  Improper  remarks  of  connael  ivo- 
yoked  by  like  remarks  of  opposing'  connsel,  or 
in  reply  to  sudi  remarks,  are  not  generally 
regarded  as  calling  for  a  reversaL  Note  on 
page  S69,  9  Am.  St  Rep.  (McDonald  ▼.  Peo- 
ple [ni.  Sup.l  IS  N.  E.  817). 

Hie  statement  by  the  prosecnting  attorney 
that  the  crime  was  "the  grand  culmination  of 
an  epidemio  of  crimes  that  have  been  commit- 
ted In  this  county"  may  be  considovd  an  ap- 
peal to  local  prejudice,  was  Irrelevant,  and 
ought  not  to  hare  been  made.  It  is  the  only 
matter  that  presents  to  me  any  question  of  se- 
riousness In  the  case.  But  as  to  this  and  all 
the  other  remarks  above  stated  we  cannot  say 
that  the  prisoner  was  manifestly  prejudiced 
or  the  verdict  influenced  by  them.  Here  I  re- 
fer again  to  the  holding  of  this  court  In 
Shores'  Case^  31  W.  Ya.  491,  7  S.  E.  413,  that 
counsel  must  be  allowed  considerable  latitude 
in  argument,  and,  unless  iiuproper  remarks 
are  clearly  to  the  prejudice  of  the  def^idant, 
there  is  no  ground  for  a  new  trial;  and  that 
is  especially  the  case  with  this  court  To  Jus- 
tify revo'sal.  It  must  aK>ear  that  substantial 
rights  of  the  party  were  prejudiced  by  the 
misconduct  Note  to  McDonald's  Case  (IlL 
Sup.;  18  N.  B.  817).  9  Am.  St  Rep.  569,  cit- 
ing Shular  y.  State,  105  Ind.  289,  4  N.  B.  870; 
Boyle  T.  State,  105  Ind.  469,  5  N.  E.  203; 
P<Mt^  T.  Throop,  47  Mich.  318,  11  N.  W.  174; 
and  State  v.  Robertson,  26  S.  C.  117,  1  S.  B. 
443.  And,  besides,  It  Is  important  to  consider 
that  the  circuit  Judge  saw  all  the  circumstan- 
ces, Bnrronndlngs,  and  phases  of  the  trial,  and 
did  not  regard  these  objections  as  calling  for 
a  new  trial.  It  was  well  said  in  CJombs  r. 
State,  75  Ind.  221,  that  "to  rigidly  require 
counsel  to  confine  themselves  directly  to  the 
evidence  would  be  a  delicate  task,  both  for 
the  trial  and  appellate  courts,  and  It  la  tar 
better  to  commit  something  to  the  discretion 
of  the  trial  court  than  to  attempt  to  lay  down 
or  enforce  a  goieral  rule  defining  the  predae 
limits  of  the  argument  If  counsel  make  ma> 
terlal  statements  outside  of  the  evidence, 
which  are  llkdy  to  do  the  accused  injury,  it 
should  be  deemed  an  abuse  of  discretion  and 
a  cause  of  revwsal;  but  when  the  statement 
Is  a  general  one,  and  of  a  character  not  likely 
to  prejudice  the  accused  In  the  minds  of  hon- 
est men  of  fair  intelligence,  the  failure  of  the 
oonrt  to  cheek  counsel  should  not  be  deemed 
such  an  abuse  of  discretion  as  to  require  a  re- 
venal."  In  Hnckabold  v.  Railway  Oa,  90 
Mo.  648,  2  S.  W.  784,  the  court  said:  "The 
trial  Judge,  who  had  heard  the  speeches  of  op- 
poslng  counsel,  and  knew  what  if  anything, 
was  said  to  provoke  the  last  remarks  of  coun- 
sel in  his  dosing  afpeecb,  was  in  a  better  po- 
sittco  than  wo  are  to  determine  whether  he 
aboold  or  ahonld  not  interfore;  and  as  to 
when,  how,  aad  to  what  a  trial  Judge  may  in- 
terfere in  any  case  must  depend  on  a  sound 
dlKretton."  In  Railroad  Oa  ▼.  Qurley,  12 
Lea,  46,  dtedln  Martin  v.  State,  66  Am.  Rep. 
<tx7.  V»*  eoort  Midi  "The  conduct  of  the  trial 


must  necessarily  be  left  latgely  ttf  the  discre- 
tion of  the  paesldlng  judge,— a  discretion 
which  cannot,  in  its  very  nature,  be  made  a 
subject  ot  review  by  this  court,  exc^rt  In  a 
clear  case  of  abuse  of  that  discretion.  If 
new  trials  were  granted  for  remarks  ot  coun- 
sel in  the  heat  of  debate  merely  because  thegr 
exaggerated  the  rights  of  the  dlent  or  went 
beyond  the  strict  letter  of  the  law,  very  few 
verdicts,  we  fear,  would  stand.  These  d^ar- 
tures  may  generally  be  left  to  the  criticism  of 
opposing  counsel  In  reply  and  the  good  sense 
of  the  Jury  In  makhig  allowance  for  the  zeal 
of  the  speaker."  Must  we  not  attribute  Int^ 
llgence  and  discrimination  to  juries?  They 
are  capable  of  discarding  improprietlea.  It 
would  be  ImpoeslUe  to  carry  on  judicial  pro- 
ceedings upon  the  theory  that  everything,  ev- 
en If  somewhat  improper,  that  reaches  the 
ears  of  jurors,  affects  their  final  determina- 
ticm  beyond  all  power  of  resistance  on  their 
part  And  thore  Is  a  further  weighty  or  ooa- 
elusive  consideration,— the  case  made  by  the 
evidence  was  so  strong  against  the  accused 
that  his  couni^ei  conceded  beforethe  jury  that 
he  was  guilty  of  murder  in  the  second  d^ree, 
and  virtually  conceded  it  in  the  first  degree, 
and  only  asked  a  verdict  for  a  lite  term  in  the 
penitentiary,  rather  than  death;  and  the  evi- 
dence abundantly  sustains  the  finding  of  mur- 
der In  the  first  degree.  If  the  remarks  ot 
counsel  had  not  been  made,  the  verdict  ought 
to  have  been  murder  in  the  first  degree.  They 
could  only  bear  on  the  mode  of  .punishment 
and  we  see  that  death  is  not  an  undue  pun- 
ishment tor  the  deed,  and  the  Jury  was  vest- 
ed with  absolute  dlscretloa  to  impose  It  or 
not  Thisbeingso.oughtwetosetaaideaveiv 
diet  plainly  right  under  the  evidence,  merdy 
for  those  remarks?  There  is  no  objection  to 
the  trial  in  any  other  respect  If  the  trial  is 
in  all  other  respects  fairly  conducted,— And  It 
is  apparent  that  no  other  verdict  oonld  have 
been  rendered  without  misconduct  on  the  part 
of  the  Jury,— the  verdict  will  not  b»  aet  wMa. 
Note  to  McDonald's  Case  (OL  Ssp^;  18  N.  B. 
817)  9  Am.  St  Rep.  669;  Lamar  v.  State,  66 
Miss.  93, 8  South.  78;  Statev.  Wieners,  66  Mo. 
13.  In  Pence  v.  State  (Ind.)  68  Am.  R.  661. 
note,  Hie  oonrt  said:  "Upon  the  evidence^  it 
seems  to  us  that  the  conviction  was  at  all 
events  Inevitable;  and,  as-  the  punishment 
does  not  seem  to  have  been  out  ot  proportion 
with  the  offense,  we  cannot  see  that  there 
could  have  been  any  prejudice  to  the  sntMtan- 
tial  rights  of  the  appdlant  In  such  a  ease 
we  are  not  attthorlzed  to  reverse."  Abb.  Or. 
Tr.  Brief,  i  712,  is  referred  to  as  sastainlng 
this  doctrine,  but'  it  is  not  In  oar  library. 
Tberetw^  we  are  compelled  to  affirm  the  sen- 
tenoei. 

As  the  day  fixed  In  tbe  Judgment  for  the  ex* 
eoution  ot  the  sentence  ot  death  has  passed, 
owing  to  the  poidency  ot  this  writ  of  error, 
the  drcolt  oonrt  must  cause  tte  pdatmer  to 
be  brought  before  It  and  fix  another  day  for 
execution,  tor  which  purpree  the  case  is  re- 
manded to  that  oourt    WharU  Ob  PL  ft  Fr. 
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916;  2  Hawk.  P.  O.  c.  51,  I  7;  2  Blsh,  Or. 
roc.  }  1311.  As  Judgmenta  Imposing  the 
satb  penalty  usually,  1{  not  invariably,  in 
lis  state,  specltj  the  date  of  ocecutlon,  It 
!ten  happens  that,  owing  to  appellate  pro- 
ledlngs,  that  day  passes,  necessitating  the 
cing  of  another  date.  Just  how  this  prac- 
X  of  naming  the  day  in  the  sentence  be- 
.me  established  In  Ylrginla  is  not  certain, 
It  likely  from  the  form  of  Judgment  in  mur- 
)T  cases  adopted  In  Jmie,  1752,  by  the 
dges  of  England,  nnder  section  3,  c  37, 

the  statute  25  Geo.  II.,  which  required 
e  Judgment  to  specify  the  day  of  ezecu- 
m.  1  East,  Or.  Law,  373;  4  Bl.  Oomm. 
2.  And  even  nnder  that  act  it  was  held 
at  the  requirement  that  the  day  be  fixed 

the  Judgment  was  directory,  and  did  not 
rm  a  necessary  part  of  the  sentence.  Rex 
Wyatt  (1812)  Buss.  &  B.  229;  1  Chit  Or. 
iw,  782.  Tliat  statute  is  not  in  force  here, 
t,  having  been  once  in  force  In  Virginia, 
i  practice  under  it  lias  likely  continued  in 
i.    Then,  what  Is  the  English  common  law 

the  point?  It  is  certain  that,  before  said 
.tute  of  Oeo.  II.,  the  time  and  place  of  the 
mention  of  the  death  penalty  constituted  no 
rt  of  the  Judgment  1  Ohit  Or.  Law,  782; 
lale,  P.  C.  399;  Rex  ▼.  Rogers,  3  Burrows, 
2;  Whart  Or.  PI.  &  Pr.  S  916;   1  Blsh. 

Proc.  {  1311;  Cathcart  v.  Com.,  37  Pa.  St, 
i;  4  Am.  &  Bng.  Bnc.  Law,  728;  Webster 
Com.,  5  Cush.  386.  It  Is  left  to  the  sheriff 
fix  the  time  of  execotlon,  since,  when  the 
itence  Is  pronounced,  he  is  charged  in  gen- 

I  language  by  the  statute  with  simply  the 
:y  of  execution,  and  it  is  not  an  essential 
t  of  the  Judgment  Act  Va.  Dec.  12,  1792, 
!6,  S  17  (I  Va.  Bev.  Code  1803,  |  19)  enacts 
t  "to  prevent  misconstruction,  it  is  here- 
declared  that  the  sheriff  of  the  cotinty  In 
Ich  any  district  court  shall  sit  shall  execute 
Judgments  rendered  by  sncfa  court  in  any 
ninal  case."    So  said  1  Rev.  Code  1819,  c. 

8  40,  as '  to  sentences  by  circuit  courts, 
le  Va.  (B6.  1849  and  1860),  c.  209,  (  9, 
adly  provides  that  a  copy  of  the  death  sen- 
?e  shall  be  delivered  to  the  sheriff,  "who 

II  cause  the  sentence  to  be  executed." 
t  so  is  section  9,  c.  160,  of  our  own  Code. 
I  statute  contains  nothing  requiring  the 
e  to  be  fixed  in  the  Judgment,  which  need 
r  to  conform  to  the  common  law.  As  said 
the  California  court;  delay  and  Inconven- 
!e  would  be  avoided  by  omitting  the  date 
execntion  in  the  Judgment  Murphy's 
e,  45  O^  187, 

BINT,  X  (dissenting).  While  I  concur  In 
syllabtiB,  I  desire  to  enter  my  protest  and 
snt  against  tbe  argument  contained  in  tlie 
lion  and  the  conclusion  reached  by  the 
rt  In  this  case.  The  error  complained  of  is 
:  tbe  prosecuting  attorney,  In  his  closing 
iment,  having  referred  to  the  conviction, 
rlsonment,  and  pardon  of  the  Chicago 
rcbists,  said:  "If  you  sentence  the  pris- 
r  to  tbe  padtentla^  (or  life,  it  won't  be 


five  years  till  he  will  be  let  out  on  somt;^  ex- 
cuse or  pretext,  and  return  home  to'  enter  ott 
a  new  course  of  crime."  "This  is  the  grand 
culmination  of  an  epidemic  of  crimes  that 
have  been  committed  in  this  county."  'THe 
is  BO  steeped'in  crime  that  he  has  no  friend 
to  sit  beside  him  during  his  trial."  There 
was  no  evidence  before  the  Jury  to  Justly 
any  of  these  expressions.  From  them  the 
Jury  might  Infer— and  for  this  purpose  they 
were  evidently  uttered— that  the  accused  was 
guilty  of  many  crimes,  and  this  was  the 
grand  culmination  of  his  wicked  career,  and 
that,  if  sent  to  the  penitentiary,  hie  would  be 
back  In  fire  years,  to  repeat  these  crimes. 
What  language  could  be  stronger  or  more  re- 
prehensible? It  was  nsed  for  no  other  pur- 
pose than  to  arouse  human  passion,  and  prej- 
udlce  the  prisoner  in  the  minds  of  the  Jury, 
converting  them  into  an  unreasonable  mob, 
with  vengeance  in  their  hearts,  rather  than 
a  calm,  deliberate  tribunal  of  his  fellow 
men,  coolly  reaching  the  unbiased  verdict  to 
which  the  law  and  evidence  unerringly  point 
The  rule  of  the  law  is  well  settled  that  an 
attorney,  through  undue  ardor  to  secure  a 
conviction  in  accordance  with  his  desires, 
has  no  right  to  stir  up  the  passion  and  prejo- 
dlce  of  the  Jury  by  referring  to  matters  ir- 
relevant or  facts  not  in  proof.  Hatch  v. 
State,  84  Am.  Rep.  7S1.  Oranting  that  tbe 
prisoner  was  guilty  of  murder  In  the  first 
degree,— which  I  do  not  pretend  to  dispute, 
—(be  law,  in  tender  consideration  of  human 
frailties,  seeks  to  distinguish  between  the 
different  degrees  of  depravity  entering  into 
each  particular  commisslcm  of  the  highest  of 
crimes,  and,  in  doing  so,  weighs  the  motives 
that  led  to  the  criminal  act  That  is  to  say, 
the  man  who  kills  because  of  bitter  feelings 
rankling  in  his  breast  from  a  wrong  or  In- 
Jury  done  him  by  his  victim,  even  thou£^  it 
be  imaginary,  is  not  equally  guilty  with  the 
man  who  kills  in  the  commission  of  a  fdony; 
or  for  hatred  of  human  kind  generally,  or 
for  the  love  of  human  gore;  hence  the  leni- 
ency Off  the  law  in  permitting  a  Jury  to  dis- 
criminate and  fix  the  punishment  at  confine- 
ment in  the  penitentiary  for  life.  The  intem- 
perate and  unjustifiable  language  used  by 
the  prosecutor  was  to  inflame  the  minds  of 
the  Jury,  and  prevent  this  discrimination  on 
their  part  He  accomplished  his  purpose, 
which  is  the  best  evidence  possible  that  the 
prisoner  was  prejudiced  by  his  conduct 

In  this  case,  while  the  killing  was  deliber- 
ate, the  prisoner,  from  his  words  and  con- 
dnct,  liad  even  recently -publicly  suffered  con- 
tumely and  abuse  on  the  part  of  his  vtator- 
tunate  victim,  until  life  had  become  to  him 
unbearable,  and  this  injury,  rankling  in  his 
heart,  bad  driven  him  to  desperation.  His 
expression  after  the  shooting  is  proof  posi- 
tive of  this,  when  he  says  to  his  slster-in-Jaw, 
"Now,  you  can  hang  me^  or  do  what  you 
please  with  me."  These  are  the  words  of  a 
man  driven  to  despair,  and  fu^ly  conscious 
that  he  had  placed  his  life  in  Jeopardy,  and. 
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wlthont  attempting  to  escape,  be  gave  him- 
Mlf  op  to  be  dealt  with  aa  his  fellow  men 
Khonld  determine.  Can  aucb  a  man  be  e<lnal- 
17  g:nllt7  with  the  monster  who  destroys 
dilldren  becaaae  he  hates  the  hnman  race, 
or  kills  his  wife  and  mother  for  their  money, 
or,  to  satisfy  his  brutal  lust,  first  outrages 
and  then  murders  the  victim  of  his  horrible 
'!rlme7  Cain  was  a  guiltier  man,  for  he  slew 
his  innocent  and  confiding  brother  for  an 
imaginary  wnMig;  yet  his  Maker  permitted 
him  to  go  free,  though  he  denied  his  crime,  with 
the  admonition  that  "whosoever  slayeth  Cain, 
vengeance  shall  be  taken  on  him  sevenfold." 

The  most  solemn  and  awful  duty  that  men 
are  called  upon  to  perform  Is  to  inflict  the 
death  penaliy  on  their  fellows,  and  it  should 
be  done  only  in  extreme  cases,  when  no  other 
punishment  will  vindicate  the  law,  and  pro- 
tect society  against  the  totally  depraved. 
The  unwarranted  cruel  and  diabolical  de- 
struction of  human  life  under  the  forms  of 
law,  even  in  the  name  of  religion,  by  hnman 
agencies,  has  already  been  so  great  that,  if 
entered  np  by  divine  justice  against  the  hu- 
man race  as  a  race,  must  seal  Its  eternal  and 
everlasting  condemnation.  How  careful, 
then,  should  we  be,  before  we  lend  our  sanc- 
tion to  the  taking  of  life,  that  the  accused 
has,  beyond  all  reasonable  doubt,  had  a  fair 
and  impartial  trial  before  an  unbiased  Jury 
of  his  fellow  men,  free  from  any  undue  in- 
fluence of  prejudice  or  passion.  It  is  better 
that  the  guilty  escape  than  any  should  be 
unjustly  punished.  And  no  man  who  is  not 
totally  depraved  should  be  denied  the  op- 
portunity which  imprisonment  for  life  afiTords 
him  of  repenting  of  his  crimes,  redeeming 
bis  lUe,  and  making  preparation  to  stand  be- 
fore the  bar  of  that  all-wise  Judge,  from 
whom  no  secret  thing. can  I>e  hidden,  and 
who  will  condemn  our  disobedience  to  His 
statutes  according  to  the  standards  we  have 
created  for  our  fellow  men. 

May  He  have  mercy  on  the  soul  of  Daniel 
D.  Shawen  when  it  is  ushered  into  His  pres- 
ence in  obedience  to  the  final  Judgment  of 
this  court 


(40  W.  Ta.  122) 

THOMAS  V.  LINN  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  IS,  1894.) 

DasB  or  Trust  to  Sbourb  Notb — LrABiLiTias  or 

AssiOHOB  01  Nora— Patmbnt  to  Wkowo  Pia- 

•oM— 4uiT  BT  RiaBTFvi,  Pi.TBa— Rioovsav. 

1.  The  aaaignment  of  a  bond  or  note  se- 
cured by  deed  01  trust  carries  with  it,  as  an  In- 
cident of  such  assignment,  the  benefit  of  the 
lien  of  the  deed  of  trust,  unless  excluded  ex- 
pressly or  by  fair  and  reasonable  implication. 

2.  A  credit  properly  Indorsed  on  such  bond 
of  an  unconditional  payment  made  by  the  trast 
debtor,  and  so  entered  at  his  instance,  extin- 
gnishes  the  debt  and  lien  to  that  extent;  bat  it 
may  be  eiaaed  by  the  express  agreement  of  the 
creditor,  the  debtor,  ana  the  party  to  whom 
the  bond  is  then  assinied;  but  tne  question 
whether  the  benefit  of  the  deed  of  trust  also 
passes  thereby,  the  aasignDtent  being  silent  on 
the  subject,  is  open  to  independent  proof. 


3.  In  the  atisence  of  an-  express  agreement 
to  .the  contrary,  the  assignment  of  a  bond  or 
nonnegotiable  note  Imports  a  euaranty  that  the 
assignee  shall  receive  the  full  amoant  of  the 
bond  or  note  assigned,  if  he  fail  to  collect  the 
same  by  the  exercise  of  due  diligence. 

4.  But  if  the  amonnt  paid  for  the  bond  la 
shown,  that,  with  its  interert,  is  the  tme  meaa- 
are  of  the  recovery. 

6.  And  he  cannot  recover  merely  on  default 
of  the  debtor,  bat  only  after  legal  recourse 
against  him  has  been  exhausted,  unless  it  ap- 
pears that  before  the  bond  fell  due  the  debtw 
became  insolvent,  or  from  some  cause  a  suit 
against  him  would  have  been  unavailinc. 

6.  Where  a  trustee  pays  a  trust  fnnd  to 
one  who  receives  it  knowing  he  is  not  entitied, 
the  true  beneficiary  may  bring  his  suit  in  equity 
against  both;  but  the  decree  should  be  against 
the  one  improperly  receiving  it  as  the  principal 
debtor,  and  against  the  trustee,  treated  as  nis 
surety,  to  make  good  any  deficiency. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Marlon  county. 

Bill  by  Benjamin  P.  Thomas  against  Hugh 
B.  Linn  and  another.  From  a  decree  for 
plaintiff  for  a  part,  only,  of  his  claim,  be  ap- 
peals.   Affirmed. 

C.  A.  Snodgrass,  for  appellant  W.  S. 
Meredith  and  H.  G.  Linn,  for  appellees. 

HOLT,  J.  On  apx)eal  from  a  decree  of  the 
circuit  Goort  of  Marion  county  rendered 
against  H.  B.  Linn  et  al  In  favor  of  Benja- 
min P.  Thomas,  on  March  17, 1898,  for  $163.- 
50  and  costs.  The  cause  was  referred  to  a 
commissioner,  and  from  his  report  and  the 
pleadings  and  evidence,  the  facts  are  as  fol- 
lows: 

On  the  1st  day  of  October,  1885,  Valentine 
Nichols  sold  and  conveyed  to  A.  W.  Hender- 
son, for  the  sum  of  (4,000,  a  certain  tract  of 
land  containing  155  acres,  situate  in  Monon- 
galia county,  W.  Va.,  on  the  Middle  Forte 
of  Dunkard  creek.  Henderson  executed  to 
Nichols  his  eight  single  bills,  for  $500  each, 
all  dated  October  1,  1885,  bearing  interest 
from  date,  and  due,  respectively.  In  1,  2,  8, 
4,  5,  6,  7,  and  8  years  after  date;  and  to  se- 
cure the  payment  thereof,  on  the  same  day, 
together  with  his  wife,  conveyed  the  land 
In  tnist  to  Wilson  Haught,  trustee.  Being 
silent  as  to  the  terms  of  sale,  they  were  de- 
termined by  the  statute  on  the  subject  then 
la  force,  viz.  the  act  of  1882.  See  Acts  1882, 
c.  140.  On  the  29th  day  of  March,  1886,  the 
deed  of  trust  was  adn^ltted  to  record;  and  on 
the  26tb  day  of  April,  1886,  Valentine  Nich- 
ols assigned  and  transferred  these  eight  pur- 
chase-money bonds  to  Henry  Haught,  but 
without  recourse.  Such  assignment  was  writ- 
ten out  in  full  on  the  back,  and  signed  by 
Nichols,  and  also  signed  by  Haught,  saying 
that  "he  accepted  them  as  assigned  without 
recourse."  On  the  6th  day  of  February,  1887, 
A.  W.  Henderson  paid  Haught  $35,  which 
was  credited  on  the  bond  due  one  year  after 
date.  On  the day  of >  X887,  Hen- 
ry Hatight  assigned  and  transferred  these 
bonds  to  defendant  H.  B.  lilnn,  to  be  collect- 
ed, and  proceeds  applied  In  payment  of  a  debt 
due  from  Haught  to  Linn.  On  the  Ist  day  of 
September,  1887,  the  obligor,  Hendenon,  paid 
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Linn  the  sum  of  9400,  wtddi  was  In  blB  pres- 
ence credited  on  the  bond  first  dne.    This 
money  Henderson  borrowed  from  the  plain- 
tiff, Thomas.    Henderson  was  to  lift  the  bond 
for  Thomas  to  hold  as  his  security.  Bnt  such  a 
proposition  was   not   made  to   Linn,  or   to 
Haught,  who  had  no  knowledge  of  such  ar- 
rangement, but  the  payment  of  the  $400  was 
absolute    and    unconditional.     The   land   is 
shown  not  to  have  been  worth  enough  to  pay 
the  deed  of  trust,  and  that  Henderson,  the 
debtor,  had    no  other    means  of    payment 
(Sacb  payment  of  the  $400  was  equivalent  to 
getting  that  much    on    an    Insolvent    debt, 
whereas  an  assignment  would  have  given  the 
assignee  the  first  payment  out  of  the  proceeds 
of  the  sale  of  the  land  under  the  trast  deed, 
and  thus  be  to  the  disadvantage  of  the  trust 
creditor  making  soch  an  assignmeat,  and  re- 
taining, as  is  tibJs  case,  the  otlier  seven  bonds.) 
On  the  2l8t  day  of  September,  1887,  W.  B. 
Malloiy,  as    attorney  at    law  for    plalntlfC, 
Thomas,  having  the  claim  of  $400  to  collect 
for  his  client,  B.  P.  Thomas,  went  to  MoncA- 
galia  county  to  see  Henderson.    He  found 
him  to  be  insolvent,  as  his  farm  was  cover- 
ed by  the  deed  of  trust,  which  was  for  its  full 
value  and  more.     He  and  Henderson  then 
went  to  H.  R.  Linn,  and  Mallory,  for  Thomas, 
paid  Linn  $123.15,  the  balance  of  the  first 
bond,    and   Linn,    according    to    his    testi- 
mony, <mly  wrote  his  name  across  the  back, 
and  deliva-ed  It  to  Mallory,  who  delivered 
it  to  his  client,  Thomas.     The  credit  of  $400 
was  erased,  and  on  the  bond  was  written 
the  following  assignment:  "In  consideraticm 
of  five  hundred  and  twenty-three  dollars  and 
fifteen  cents,  I  hereby  assign  and  transfer 
the  within    note  to  Benjamin  P.  Ttiomas. 
Sept  21jBt,   1887.     [Signed]      H.   R.  Linn." 
The  facts  in  controversy  relate  to  this  real 
or  apparent  assignment  Mallory  and  Hen- 
derson testifying  that  the  $400  credit  was 
erased  with  Linn's  consent  and  the  assign- 
ment aa  written  by  Mallory,  was    signed 
by  Linn,  and  all  done  with  the  consent  of 
Henderson,  who  was  present;  'whereas  Linn 
says  he  did  not  erase  the  credit  of  $400,  did 
not  consent  to  it  and  does  not  Imow  who  made 
the  erasure,  but  on  payment  of  the  balance 
signed  his  name  In  blank,  so  that  the  note 
could  be  shown  and  delivered  to  Thomas  as 
paid  by  him  for  Henderson.     This  bond  Mal- 
lory delivered  to  Thomas,  who  notified  the 
trustee,  Haught  that  he  was  the  holder  and 
assignee.    In  pursuance  of  notice  given  and 
of  the  deed  of  trust  the  trustee,   Wilson 
Haught,  on  the  10th  day  of  February,  1891, 
and  in  front  of  the  courthouse  of  Monon- 
galia county,  sold  the  land  at  public  auction 
to  the  highest  bidder  on  the  terms  that  one- 
third  was  to  be  paid  in  cash,  one-third  in  one 
year,  and  one-third  in  two  years,  with  in- 
terest   Of  the  time  and  place  of  this  sale 
plaintiff  had  actual  notice.    Defendant  Linn 
became  the  purchaser,  at  the  price  of  $3,900, 
uf  which  sum  be  paid  $95.80,  amount  of  com- 
luigsiou  and  costs  of  sale,  leaving  as  net  pro- 


ceeds $3,804.30,  wblidi  was  implied  In  dl»> 
charge,  to  that  extent  of  Am  tnurt>deed  bonds, 
seven  In  number,  held  by  Linn.  These 
bonds,  principal  and  Interest  on  that  day 
amounted  to  $4,625.25,  and  the  net  proceeds 
of  sale  left  the  sum  of  $82X06  unpaid.  By  deed 
of  that  date,  viz.  JTebmaiy  10, 1891,  the  trus- 
tee, Wilson  Haught  by  apt  and  proper  deed 
conveyed  the  land  to  Linn,  the  purchaser. 
On  the  lltb  day  of  August  1891,  plaintiff, 
Benjamin  P.  Thomas,  brought  this  suit  In 
chancery  against  Hugh  R.  Linn  and  Wilson 
Haught  trustee,  setting  oat  the  facts  already 
stated,  and,  in  addition,  that  defendant  Linn, 
on  the  21st  day  of  September,  1887,  assigned 
to  him  the  bond  already  mentioned,  setting 
out  the  assignment  in  haec  verba,  and  mak- 
ing an  exhibit  of  the  bond  on  which  it  was 
written,  charging  that  no  part  of  said  bond 
had  been  paid  except  the  credit  indorsed 
of  $35,  and  that  the  residue  was  due  and 
should  be  paid  to  plainUff  first  out  of  the 
proceeds  of  the  sale  of  the  land;  that  the 
trustee  refused  to  pay  the  sam^  but  per- 
mitted Linn,  the  assignor  of  this  bond  and 
the  holder  of  the  others,  to  retain  the  pur- 
chase money  for  the  payment  of  wliat  was 
due  him,  in  violation  of  plaintiffs  right  to  be 
first  paid,  etc;  and  he  prayed  that  Linn  and 
Haught  might  be  compelled  to  account  for 
the  proceeds  of  sale,  etc.,  and  for  general  re- 
lief. Defendant  Linn  answered,  giving  the 
facts  as  already  stated,  and  the  assignment 
as  he  claimed  it  The  bill  was  taken  for  con- 
fessed as  to  defendant  Haught  Defendant 
Linn  offered  to  pay  and  did  pay  into  court 
$156,  to  be  paid  to  plaintiff,  being  the  amount, 
with  interest  of  the  sum  paid  to  him  by  Mal- 
lory; protesting  that  he  did  not  owe  It  but 
was  willing  to  pay  it  etc.,  to  avoid  further 
litigation.  By  order  of  22d  day  of  Novem- 
ber, 1891,  the  circuit  court  referred  the  cause 
to  a  commissioner  in  chancery,  who  was  di- 
tected  (1)  to  settle  the  accounts  of  Wilson 
Haught  as  trustee,  ascertain  what  funds  had 
come  into  his  bands,  how  he  had  disposed  of 
the  same,  and  the  liens  on  the  fund,  with 
amounts  and  priori  tite;  (2)  take  such  evi- 
dence as  either  party  might  desire  touching 
the  matters  in  issue;  (3)  and  report  to  court, 
together  with  such  other  matters,  specially 
stated,  as  he  might  deem  pertinent,  or  any 
party  In  interest  require,  and  return  with  his 
report  all  evidence  by  him  taken  or  read. 
On  the  6th  day  of  March,  1893,  the  commis- 
sioner filed  his  report,  to  which  no  exception 
was  taken;  and  on  the  17th  day  of  March, 
the  cause  coming  on  to  be  finally  heard  on 
the  papers  formerly  read  and  the  report  of 
the  commissioner,  the  court  pronounced  the 
decree  for  plaintiff  against  defendant  Hugh 
B.  Linn  as  the  one  primarily  liable,  and  the 
defendant  Wilson  Haught  as  his  surety,  for 
the  sum  of  $163.50,  with  interest  and  costs, 
with  leave  to  sue  out  execution.  And  from 
this  decree  the  appeal  was  allowed  plaintiff, 
Thomas,  as  already  stated. 
"Where  questions  purely  .of  fftct  are  i» 
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f^iTPd  to  a  commissioner.  Us  findings,  while 
not  as  conclusive  as  the  Terdlct  of  a  jury,  will 
be  given  great  weight  and  should  be  sus- 
tained, unless  It  plainly  appears  that  they  are 
■not  warranted  by  any  reasonable  view  of  the 
evidence.  This  mle  operates  with  pecnllar 
force  In  an  appellate  conrt,  where  the  findings 
of  the  commissioner  have  been  approved  and 
sustained  by  the  decree  of  the  Inferior  conrt." 
Handy  v.  Scott,  26  W.  Va.  710.  Each  party 
In  his  argumait  Insists  on  the  finding  of  the 
cominlssicmer  as  correct,  and  as  favorable  to 
his  view;  so  that  we  may  Infer  that  bis 
statement  as  to  the  one  main  disputed  mat- 
ter of  fact  Is  either  not  quite  full  or  not  quite 
clear.  As  to  this  we  shall  see  further  on. 
The  Instrument  in  this  case  set  up  by  plain- 
tiff is  a  bcHid,  or,  more  properly,  a  single  bill, 
being  under  seal, — having  a  scroll  afSxed 
thereto  by  way  of  a  seal,  which  Is  recognized 
as  such  In  the  body  of  the  Instrument  (sec- 
tion 15,  c.  13,  p.  97,  Code);  but  the  sum  to 
be  paid  is  not  by  way  of  penalty,  and  it  has 
no  condition;  hence  it  is  properly  a  single 
bond  or  single  bill.  See  Clegg  y.  Lemes- 
surler.  19  Oral  108.  It  is  a  specialty,  and 
therefore  nonnegotiable  by  our  decisions 
(see  Laldley's  Adm'r  v.  Bright's  Adm'r,  17 
W.  Va.  779);  and  also  because  It  is  not  pay- 
able at  a  particular  bank,  etc,  as  required 
by  section  7,  c  99,  Code,  which  defines 
what  shall  be  negotiable  piqter  when  pay- 
able in  this  state.  Being  ncmnegotiable,  the 
legal  title  cannot  pass  by  assignment,— 
death  alone  can  pass  the  legal  title,— but 
the  equitable  owner  by  assignment  may  sue 
In  his  own  name  at  law,  under  our  statute 
<Bee  section  14,  c.  99,  Code);  and,  whether 
overdue  or  not,  the  assignee  steps  into  the 
■hoes  of  the  assignor,  taking  it  subject  to 
all  prior  equities  between  previous  parties 
(sea  1  Daniel,  Neg.  Inst  {{  1-31),  being  in 
BO  better  situation  than  the  assignor;  for 
the  holder  can  only  sell  and  transfer  such 
Interest  as  he  has  (Stockton  y.  Cook,  3 
Munf.  68),  but  It  seems  not  subject  to  any 
equity  of  a  third  person  not  a  party  to  the 
bond,  of  which  he  had  no  notice  (Broadus 
T.  Rosson,  3  Leigh,  12).  Where  a  trustee 
misapplies  trust  funds  by  paying  them  to  a 
person  who  Is  not  entitled  to  receive  them, 
and  the  person  thus  receiving  them  knows 
that  such  payment  is  In  violation  of  the 
trust,  the  trustee  alone  may  be  made  to  ac- 
ooimt  tor  the  misapplied  funds;  but  the 
first  liability  Is  upon  the  one  Improperly  re- 
ceiving the  funds,  if  before  the  coiut,  and 
be  should  be  decreed  to  refimd,  and  the 
trustee  be  treated  as  his  surety.  See  Vance 
V.  Kirk,  29  W.  Va.  344,  358,  1  8.  B.  717. 
The  assignor  of  a  bond  is  In  this  state  liable 
to  the  assignee,  who,  having  used  due  dill- 
gene*  to  recover  the  money  from  the  oblig^>r, 
has  failed  to  do  so.  Mackle  v.  Davis,  2 
Wash.  (Va.)  28L  And  by  statute  he  may 
sue  the  remote  as  well  as  the  Immediate  as- 
stgnor,  but  not  merely  on  default  of  payment 
of  tbe  principal  debtor,  but  only  when  legal 


recourse  against  him  has  been  exhausted  (4 
Minor,  Inst.  pt.  1,  p.  26),  or  the  debtor  was 
insolvent,  so  that  a  suit  would  have  been 
unavailing  (see  Peay  v.  Morrison,  10  Grat 
149). 

Attfs  the  bonds  bad  been  transferred  by 
Henry  Baught  to  defendant  Linn,  the  trust 
debtor,  Henderson,  on  September  1,  1887, 
made  to  Linn  an  absolute  and  imcondltlonal 
payment  of  $400,  which  he  caused  to  be 
and  saw  entered  by  Linn  as  a  credit,  as 
foUows:  "Benton's  Parry,  Sept  1, 1887.  Cr., 
by  cash,  tour  hundred  dollars  (1400.00).'' 
This  fact  the  commissioner  reports.  It  is 
conceded  that  this  credit  was  properly  en- 
tered according  to  the  fact  That  much  cash 
was  paid  by  the  debtor,  and  received  by 
the  creditor,  in  extinguishment  of  that 
amount  of  the  debt  It  was  an  absolute  dis- 
charge pro  tanto  of  the  obligation.  Gould  It 
be  resuscitated  or  revived?  the  commission- 
er asks.  If  It  could  be  revived,  the  commis- 
sioner says  there  remained  due  to  plaintitr 
on  that  bond  the  balance,  to  wit,  $123.15. 
with  Interest  from  September  1,  1887.  till 
paid,  and  that  to  that  extent  plaintiff,  Thom- 
as, had  at  the  time  of  the  sale  by  the  trustee 
a  lien  on  the  land,  and  on  the  proceeds  of 
sale,  and  defendant  Linn  had  the  next  lien, 
amounting,  on  10th  of  February,  1891.  to 
94,630.66.  Next  comes  that  part  of  the  re- 
port which  seems  to  be  somewhat  obscure. 
By  some  transposition  and  paraphrase,  I 
take  It  to  mean,  in  substance,  as  If  it  read 
as  foUows:  "Your  commissioner,  in  consid- 
eration of  the  evidence,  is  of  opinion  that  the 
proofs  establish  the  fact  to  be  that  the  as- 
signment of  said  bond,  as  claimed  by  plain- 
tiff to  have  been  made  by  defendant  H.  R. 
Linn,  <m  the  21st  day  of  September,  1887, 
was  actually  made  by  defendant  Linn  under 
certain  circumstances,  one  of  which  Is  that, 
when  the  assignment  was  made,  Henderson, 
the  debtor,  had  made  a  payment  thoreon  of 
$400,  leaving  at  the  date  of  the  assignment 
only  the  unpaid  balance  of  $123.16  capable 
of  being  assigned,  if  the  part  thus  discharged 
by  payment  could  not  be  and  was  not  re- 
vived and  restored  to  Its  original  binding 
force  as  an  unpaid  part  of  the  debt  by  the 
erasure  of  the  credit  of  $400."  Defendant 
Linn  received  this  money  as  being  the  money 
of  Henderson.  It  was  not  paid  as  ad- 
vanced by  any  one.  He  was  not  asked  to 
receive  it,  and  did  not  receive  it  under  any 
special  promise  or  agreement  that  the  plain- 
tiff or  any  one  else  should  be  to  that  ex- 
tent substituted  to  the  rights  and  remedies 
of  Liim,  as  the  trust  creditor  under  the  deed 
of  trust  Plaintiff,  if  he  advanced  the 
money,  was  then  unknown  in  the  transac- 
tion; was  a  stranger,  under  no  obligation  to 
pay;  and  could  not  and  did  not  thereby  ac- 
quire the  right  to  be  substituted  or  subro- 
gated to  the  place  of  the  creditor,  thus  to 
that  extent  paid.  In  fact,  we  may  presume 
that  the  creditor,  if  he  knew  the  legal  effect 
would  not  have  received  that  amount  on  any 
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■uch  coodltlon;   for  he  had  nothing  to  look 
to  for  the  payment  of  bis  debt  except  the 
land,  and  that  was  confessedly  insufficient 
Bat  it  is  said  that  such  is  the  legal  effect  of 
the    assignment   of  the   first   bond,    which 
Liinn  did  make  to  plaintiff  on  the  2l8t  day 
of  September,  1887,  in  consideration  of  the 
$123.15  actually  paid  or  of  the  $523.15  re- 
cited aa  the  consideration  of  the  assignment 
But  the  written  assignment  could  not  trans- 
fer that  which  the  assignor  did  not  bare, 
and  $123.15  was  all  that  was  left  of  the  bond. 
He  is  not  concluded  by  the  recital  of  the 
amount  of  the  consideration,  for  the  true 
consideration  In  such  cases  is  open  to  proof; 
for  it,  with  its  interest,  measures  the  amount 
of    the    recovery  In   a   suit  to    recourse    it 
against  the   assignor.    Mackie    v.  Darls,  2 
Wash.  (Va.)  219;  2  Sedg.  Dam.  (8th  Ed.)  i 
704.     Besides,  it  would  be  but  a  receipt,  and 
a  receipt  is  but  a  fact  open,  as  other  facts, 
to  Independent  proof.    The  $400,  as  secured, 
only  passed  through  Linn  as  a  conduit.    It 
really  emanated  from  Henderson,  and  was 
assigned,  in  substance,  as  his,  and  for  him. 
In  payment  of  his  debt  to  plaintiff.    The  law 
is  well  settled  that,  in  general,  the  assignee 
for  Talue  of  a  bond  or  note  nonnegotlable, 
secured  by  deed  of  trust,  although  assigned 
without  recourse  (Jenkins  t.  Hawkins,  34 
W.  Va.  799,  12  S.  B.  1090),  takes  the  benefit 
of  such  security  as  an  incident  of  the  as- 
signment (Tingle  V.  Fisher,  20  W.  Va.  497); 
and  in  this  state  the  order  of  payment  out 
of  the  proceeds  of  sale  is  determined  by  the 
order  of  time  of  assignment,  and  not  by  the 
order  in  which  the  bonds  fall  due,  unless 
otherwise  provided  expressly,  or  to  be  plain- 
ly inferred  from  the  transaction  (Schofleld  v. 
C!ox,  8  Grat  533).    Neither,  as  a  general  rule, 
can  such  legal  effect  of  a  written  assignment 
be  contradicted  or  changed  by  parol  evi- 
dence, but  the  true  consideration   can  be 
shown  to  be  other  than  that  recited  in  the 
assignment    But  where  the  assignment  con- 
stitutes only  a  part  of  the  one  transaction,  it 
must  be  open  to  that  extent,  at  least  to 
parol  proof.    Be  La  Vergne  v.  Evertson,  1 
Paige,  181.    A  stranger,  or  one  who  is  un- 
der no  obligation  to  pay  the  deed  of  trust, 
may  have  the  right  of  subrogation  by  con- 
tract with  the  trust  debtor,  or,  where  It  Is 
his  interest  or  duty  to  pay,  he  may  have 
such  right,  as  matter  of  law,  so  far  as  It 
does  not  conflict  with  some  superior  equity. 
But  a  proper  unconditional  payment  by  the 
trust  debtor  Is  an  extinguishment  pro  tanto 
of  the  trust  debt 

And  this  brings  us  to  the  first  qnestlon  here 
Involved.  Can  such  extinguished  debt  be  re- 
vived, and,  if  so,  bow  and  with  what  effect 
on  the  lien?  In  this  case,  looking  at  It  from 
the  standpoint  claimed  by  plaintiff  to  be  the 
correct  one,  the  credit  of  $400  was  etased 
with  the  consent  of  the  owner  of  the  bond  to 
whom  the  payment  had  been  made,  at  the 
Instance  and  in  the  presence  of  the  trust 
debtor,  so  that  the  creditor  might  assign  the 
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whole  bond  thus  relieved  of  the  credit  to 
the  plaintiff,  which  was  done.  It  is  well  set- 
tled that  the  Hen  of  the  deed  of  trust  could 
not  be  thus  revived  by  the  mere  agreement 
of  the  trust  debtor  and  trust  creditor,  as 
against  third  persons  who  have  Hens  on  the 
property.  See  Marvin  v.  Vedder,  5  Cow.  671: 
WInslow  V.  Clark,  2  Lans.  377;  Averlll  ▼. 
Loucks,  6  Barb.  20;  De  La  Vergne  v.  Evert- 
son, 1  Paige,  181.  But  I  know  of  no  rule  of 
law  that  forbids  the  making  of  such  new  con- 
tract In  the  way  in  which  this  one  was  made, 
except  that  it  Is  liable  to  be  scrutinized  close- 
ly, and  raise  a  demand  for  certainty  of  proof, 
owing  to  the  obvious  facilities  it  affords  for 
fraud  and  abuse.  I  also  take  for  granted 
that  the  benefit  of  the  deed  of  trust  would 
pass  as  an  incident  of  such  assignment  of  the 
debt,  unless  a  different  intent  was  manifest 
from  the  whole  transaction;  and,  as  the  vital 
poi^t— the  fact  and  purpose  of  the  erasure 
of  the  credit— lies  In  parol,  such  different  in- 
tent may  be  presumed  from  the  circumstan- 
ces of  the  case;  for  the  subject-matter  as- 
signed Is  the  amount  of  an  erased  credit  (1) 
The  avowed  object  of  the  erasure  and  assign- 
ment of  the  bond  to  plaintiff  was  that  it 
might  stand  as  security  for  a  still  subsisting 
debt  due  from  Henderson,  the  debtor  to 
Thomas,  from  whom  the  money  had  been 
borrowed  to  make  the  $400  payment  (2) 
Would  that  object  be  subserved  without  re- 
riving  the  lien  of  the  deed  of  trust,  which 
was  separable  from  and  was  not  a  necessary 
part  of  it?  (3)  Defendant  Linn  says  In  his 
testimony  that  he  slg^ned  his  name  in  blank 
on  the  note,  and  intended  thereby  to  assign 
the  same  to  Thomas  to  the  extent  of  $123.15. 
In  such  an  exceptional  case.  It  is  no  answer 
to  say  that  he  did  it  with  bis  eyes  open,  and 
under  a  misapprehension  of  the  law,  which 
passed  the  benefit  of  the  deed  of  trust,  with 
the  assignment  as  an  Incident;  and  he  can- 
not complain  of  a  mistake  resulting  from  bis 
own  ignorance  of  the  law,  but  must  suffer 
the  consequencea  It  is  the  true  subject-mat- 
ter of  the  assignment  that  we  are  looking 
for,  and  when  Linn,  the  owner  of  the  trust 
debt  by  his  assignment,  transferred  the  bond 
thus  resuscitated  to  the  plaintiff,  Thomas,  is 
there  anything  In  the  transaction  to  show 
that  It  was  not  Intended  that  the  benefit  of 
the  deed  of  trust  was  to  go  with  It?  That  is 
the  qnestlon.  It  is  true  that  rules  of  law,  as 
well  aa  rules  of  language,  may  Interfere  to 
prevent  a  construction  of  the  instrument  In 
accordance  with  the  Intent  of  the  parties  (2 
Para  Cent  [8th  Ed.}  top  p.  498);  and  that 
except  in  a  limited  sense,  we  cannot  travel 
outside  the  "four  comers  of  the  paper,"  but 
must  take  the  words  as  there  written,  in  their 
ordinary  sense,  as  indicating  the  Intent  and 
Incidents  the  law  imputes.  Yet  it  is  often 
impossible  to  tell  what  a  man  has  said,  as 
to  the  subject-matter  of  the  contract,  until 
the  words  used  have  been  translated  into 
things  and  facts  by  parol  evidence,  thus  as- 
certaining what  he  meant  to  say.    Any  rele- 
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rant  evidence,  tberefore^  which  fairly  par- 
takes of  the  nature  of  explanation  of  the 
subject-matter,  and  is  reasonably  calculated 
to  place  the  court  in  the  situation  of  the  con- 
tracting parties,  will,  in  general,  be  received. 
See  Best,  Er.  (Chamberlayne's  Ed.)  g  230, 
note  c  and  cases  cited.  While  the  subject- 
matter  of  the  assignment,  viz.  the  bond,  can- 
not be  varied  or  contradicted,  or  even  quali- 
fied, inconsistently  with  the  written  terms  of 
the  contract,  yet  that  does  not  prevent  the 
court  from  putting  itself  in  the  place  of  the 
contracting  parties,  and,  thus  placed,  read 
the  assignment,  and  apply  it  to  the  resusci- 
tated bond  as  its  proper  subject-matter  shorn 
of  the  trust  lien,  which  would  have  been  its 
Incident  In  the  case  of  an  ordinary  assign- 
ment; tor  it  Is  by  no  means  a  necessary  or 
inseparable  incident  The  erasiu-e  of  the 
credit  is  not  mentioned  in  the  assignment 
Such  erasure,  as  matter  of  fact  when,  by 
whom,  and  for  what  purpose  done,  lie's  in 
parol  wholly,  and  is,  besides,  a  matter  about 
which  the  recollection  of  some  of  the  wit- 
nesses is  greatly  at  variance.  Plaintiff  sets 
up  no  claim  to  the  benefit  of  the  deed  of 
trust,  except  as  an  incident  of  the  assignment 
of  the  bond.  Defendant  Linn  says  that  the 
credit  was  not  erased  by  him,  or  with  his 
consent;  that  he  assigned  to  plaintiff  the 
balance  due  on  the  bond,  and  no  more,  and 
delivered  the  lM>nd  to  the  agent  of  plaintiff, 
to  show  how  the  bond  and  Its  payment  stood 
as  between  plaintiff  and  Henderson,  the  debt> 
or.  Even  in  plaintiff's  view,  it  was  a  new 
contract  between  these  three  parties,  and, 
viewed  by  the  light  of  all  the  facts  surround- 
ing it,  did  not  have  the  effect  by  any  rear 
sonable  or  necessary  implication,  of  reviving 
and  passing  the  benefit  of  the  deed  of  trust 
as  to  that  part  which  had  been  unconditional- 
ly and  properly  paid,  and  wtiich  was  thereby 
discharged  and  extinguished.  Owing  to  the 
peculiar  circumstances  of  the  case,  I  have 
reached  this  conclusion,  but  not  without  great 
hesitation  and  doubt  Bat,  however  this  may 
be,  this  contract  as  to  the  lien  depends  for 
its  one  efficient  factor  upon  the  mere  fact  of 
running  a  pen  through  a  credit  Indorsed  on 
the  bond;  and  that  is,  at  least,  brought  into 
some  doubt  and  dispute  as  to  reviving  and 
passing  the  lien  for  the  $400.  It  is  an  im- 
probable contract,  except  on  the  theory  that 
the  one  who  made  such  an  assignment  did 
not  suppose  it  could  have  any  such  legal 
effect  It  would  be  a  hard  bargain;  taking 
from  defendant  Linn,  without  any  but  a 
technical  consideration,  a  substantial  part  of 
the  only  security  he  has  for  the  rest  of  his 
debt— a  security  already  Insufficient  The 
plaintiff  asks  what  under  some  circumstan- 
ces, would  be  akin  to  the  speclflc  perform- 
ance of  a  contract  in  the  matter  of  the  ces- 
sion of  a  real-estate  secnrity.  The  court 
would  refuse  such  relief,  unless  made  quite 
sure  of  its  real  merit  as  well  as  of  such  dis- 
puted fact  The  circuit  court  gave  the  plain- 
tiff all  be  bad  any  right  In  conscience,  at 


least  to  ask,-^the  money  he  had  paid  defend- 
ant Linn,  with  its  interest;  and,  if  It  were 
recoursing  the  land,  the  amount  paid,  wtien 
it  affirmatively  appears.  Is  the  true  measure 
of  the  sum  to  be  recovered.  Defendant  Linn 
assigns  as  cross  error  that  there  should  not 
have  been  a  decree  against  him  for  costs,  but 
in  this  there  was  no  error.  Se  admitted  his 
liability  to  pay  the  sum  of  $123.15  and  inter- 
est and  appeared  to  pay  and  did  pay  it  into 
court,  but  he  liad  not  tendered  it  to  plaintiff 
ttefore  suit  brought  Costs  were  incurred  aft- 
er the  tender.  The  decree  complained  of 
should  be  affirmed. 

On  Reargument 
The  finding  of  the  commissioner  is  not  ex- 
cepted to.  On  the  contrary,  each  party  re- 
lies upon  it  as  a  finding  in  his  favor.  That 
part  reads  as  follows:  "Your  commissioner 
believes,  considering  the  evidence  of  W.  EL 
Mallory,  which  Is  objected  to,  that  the  proof 
sustains  the  fact  that  the  assignment  made 
by  the  defendant  H.  B.  Linn,  as  claimed  to 
be  made  under  certain  circumstances  on  the 
2lBt  day  of  September,  1887,  was  actually 
made,  but  is  further  of  opinion  from  the 
evidence  that  the  credit  of  four  hundred  dol- 
lars on  said  note  paid  by  the  maker,  A.  W. 
Henderson,  was  an  actual  payment  by  blm 
on  said  note.  As  to  the  reviving  the  same 
in  favor  of  the  plaintiff,  Benjamin  P.  Thom- 
as, is  a  question  your  commissioner  refers 
to  your  honor  for  his  decision."  The  fair 
meaning  of  It  Is,  considering  evidence  to 
which  no  exception  was  taken,  the  credit  of 
$400  was  erased,  and  the  assignment  on  the 
bond  written  and  signed  in  the  presence  of 
the  three  parties  to  the  agreement, — ^plain- 
tiff, the  general  creditor;  Henderson,  the 
trust  debtor;  and  Linn,  the  trust  creditor  by 
assignment  from  Haught,— but  that  the  $400 
was  a  payment,  theretofore  independently 
made,  and  thereby  extinguished  the  lien  of 
the  trust  deed  to  that  extent  Whether  the 
lien  could  be  so  revived  as  to  affect  Linn's 
lien  for  the  part  still  held  by  him,  the  com- 
missioner submitted  to  the  court  as  a  qnea- 
tlon  of  law.  There  is  a  certain  class  of  cases 
in  which  the  lien  may  be  revived,  or,  if  not 
revived,  effect  may  be  given  to  the  agree- 
ment to  charge  the  land  as  an  equitable 
mortgage.  As  a  case  of  this  kind,  see  Pack- 
ham  V.  Haddock,  36  111.  38.  In  Wayt  T. 
Carwlthen,  21  W.  Va.  516,  the  cases  are  ex- 
amined, and  the  doctrine  discussed  by  Judge 
Snyder,  and  the  general  principle  stated  as 
follows:  "Any  deed  or  written  contract  used 
by  the  parties  for  the  purpose  of  pledging 
real  property,  or  some  interest  therein,  as 
security  for  a  debt  or  obligation,  wliich  Is 
Informal  and  Insufficient  as  a  common-law 
mortgage,  but  which  by  Its  terms  shows 
that  the  parties  Intended  that  It  should  oper- 
ate as  a  lien  or  charge  apon  specific  prt^er- 
ty,  will  constitute  an  eqnitable  mortgage, 
and  may  be  enforced  In  a  court  of  equity." 
A  mortgage,  after  payment,  becomes  tonctns 
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tdo,  and  neither  the  mortgagee,  nor  any 
a  else,  as  a  general  rule,  has  any  power  to 
insf  er  It  aa  a  snbslsting  secnrlty,  or  to  re- 
re  It  to  secure  the  same  or  any  other  11a- 
.ity.  1  Jones,  Mortg.  {  943;  2  Minor,  Inst 
5;  Pelton  v.  Knapp,  21  Wis.  64;  McGlven 
Wbeelock,  7  Barb.  22.    And  the  lien  may 

>  discharged  or  extinguished,  and  the  debt 
main,  and  the  debt  may  be  reylred  without 
vlvlng  the  Hen.  See  EJdglngrtMi  y.  Hefber, 
.  III.  341;  Sherwood  ▼.  Dunbar,  6  Cal.  6S; 
i  Am.  &  Bng.  Bnc.  Law,  p.  877.  In  ordinary 
ises  of  a^Blgnment,  the  rule  is  well  settled  io 
lis  state  that,  unless  th»%  be  an  agreement 

>  that  effect,  the  assignor  will  not  be  per- 
iltted  to  come  in  competition  with  his  as- 
g:niee.  If  the  proceeds  of  ea}e  of  the  trust 
roperty  are  Insufficient  to  pay  the  whole; 
nd  that  rule  the  circuit  court  applied  In  this 
Else  to  the  extent  of  that  part  really  owned 
nd  assigned  as  for  himself  by  Lino,  to  wit, 
he  balance  unpaid,  $123.16.    The  $400  credit 
7as  erased  at  the  instance  and  for  the  benefit 
t  Henderson  and  his  general  creditor,  the 
ilaintiff,  and  the  amount  then  assigned  for 
heir  benefit  and  at  their  Instance  by  Linn  to 
Dhomas,  In  payment  or  security  of  Hender- 
ton's  general  debt  to  Thomaa    Linn  waa  the 
nere  trustee  or  conduit  through  whom  the 
lartles  giving  and   taking  carried   out  the 
transaction,  and  If  by  Implication  (for  there 
eras  no  writing  <»  the  subject),  and  without 
writing,— for  Henderson,  the  owner  of  the 
land,  signed  none,— the  erasure  had  the  effect 
to  revive  the  extinguished  lien.    It  was  done, 
in  the  view  of  a  court  of  equity,  by  Hender- 
son, and  for  Thomas,  and  for  their  benefit, 
and  not  by  or  for  defendant  Linn.    Plaintiff, 
in  proving  his  case,  proves  this;  but  the  case 
proved  is  hy  no  means  the  case  alleged  in  the 
bill.    Unn  had  no  right  to  the  $400  that  had 
been  once  paid  to  him  by  Henderson  in  ab- 
solute extinguishment  pro  tanto  of  the  deed 
of  trust     If  Henderson  bad  the  $400  by 
erasure  of  the  credit  brought  to  Ufe  in  Linn, 
It  was  but  for  an  instant  sa  a  meana  of 
transferring  It  to  plaintiff,  Thomaa,  in  ■»• 
curity  of  his  unaecured  debt;    for  all  that 
Linn  assigned  aa  owner,  all  that  he  owned 
and  could  thus  assign,  the  oonrt  by  the  de- 
cree complained  of,  gave  Thomas  the  prior- 
ity of  payment    If  ao  many  points  can  be 
strained  and  legal  dlfllcultles  be  tided  over, 
to  revive  an  extinguished  lien,  or  create  a 
new  equitable  one,  in  order  that  plaintiff 
may  have  a  lien  against  the  land  of  hla 
debtor,  Henderson,  for  his  general  previous- 
ly contracted  debt,  why  may  not  the  facts 
be  taken  as  plaintiff  has  proved  them,  and 
his  demand  be  thus  limited,  as  equity  and 
good  conacl«ioe  reqnlreT    tor  be  is  in  a 
court  of  equity,  oo  a  purely  equitable  de- 
mand. No  rule  of  evidence  atands  in  the 
way  of  getting  at  the  truth.    U  there  was, 
plahitlff  himself  has  opvueA  the  door,  and 
let  In  the  light    If  a  parting  line  has  to  be 
made  separating  what  Linn  owned  and  as-- 
signed  as  his  own  from  what  he  «Ud  not  own 


bat  aa  trustee  or  conduit  plaintiff  has  drawn 
such  line,  safely  distinct,  showing  what  part 
of  the  fund  Is  his,  and  what  part  he  cannot 
take,  without  overriding  a  higher  equity 
than  his  own;  and,  for  the  same  reason  that 
plalntifl  takes  priority  over  Linn  as  to  the 
part  assigned  by  him  as  owner,  he  does  not 
take  priority  as  to  the  part  assigned  by 
Linn  as  Henderson's  quasi  trustee.  Such 
limitation  of  the  rule  proves  the  rule  by 
giving  the  reason  for  it  for.  In  showing 
where  the  rule  stops.  It  shows  why  it  goes 
thus  far:  for  the  lien  of  the  $400,  if  resus- 
citated at  all.  Is  the  Incident  and  accessory 
of  that  part  of  the  debt  assigned  which  only 
belonged  to  Linn  as  Henderson's  trustee. 
What  Linn  did  under  such  drcamstances 
did  not  in  legal  effect  by  any  fair  intend- 
ment, operate  as  a  waiver  on  his  part  of  hl8< 
right  of  priority  over  the  equitable  mort- 
gage for  the  $400.  See  Morrow  v.  Mortgage 
Co.,  06  Ind.  21, 26;  Sheld.  Snbr.  If  this  case 
falls  within  the  principle  laid  down  In 
Wayt  V.  Carwlthen,  it  would  be  because 
Henderson  has  given  a  new  equitable  mort- 
gage on  bis  land  to  plaintiff  for  the  pay- 
ment of  the  $400  revived  by  erasure  for  his 
benefit  and  the  benefit  ot  the  plaintiff,  his 
general  creditor.  The  extinguished  lien  waa 
not  expressly  revived,  nor  its  revival  in  any 
way  sought  or  mentioned  expressly,  when 
we  might  reasonably  have  expected  it,  or  for 
something,  at  least  to  have  been  said  about 
the  erased  credit  and  not  leave  it  to  stand 
apparently  without  having  had  anything 
to  do  with  the  transaction,— a  dangerous 
proceeding,  and  liable  to  great  abuae,--aiid 
the  debt  when  revived,  could  well  stand 
alone,  and  the  bond  subserve  a  purpose, 
without  the  lien  on  the  land.  But  no  doubt 
Henderson's  object  waa  to  create  a  new 
equitable  lien  for  the  debt  of  his  general 
creditor,  the  plaintiff.  Whether  he  succeed- 
ed In  such  purpose  we  need  not  discuss,  for, 
according  to  the  plain  meaning  of  the  gen- 
eral doctrine  hild  down  in  Wayt  v.  Carwlth- 
en, hia  equitable  mortgage  would  only  be- 
gin where  the  subBlsting  one  for  $123.15 
8topi>ed;  and  where  the  ooasideration  was 
exhausted,  and  from  that  on,  a  court  of 
chancery  would  only  treat  It  as  good  and  as 
a  lien  in  subordination  to  the  higher  equity 
of  Haught  Linn,  and  other  assignees  of  the 
unpaid  purchase  money  secured  by  deed  of 
trust  aud  would  not  create  for  plaintiff, 
Thomaa,  or  subrogate  him  to,  any  lien  to  the 
manifest  prejudice  of  those  standing  on 
higher  ground.  The  $400  was  not  paid  by 
Henderson  or  received  by  Linn  with  any 
agreement  or  understanding  of  subrogation, 
expressed  or  implied,  in  fact  or  in  law,  but 
In  absolute  extinguishment  thus  far,  of  the 
trust  debt  Haught  the  mortgagee,  was  not 
a  party  to  the  transaction  at  all;  Is  not  a 
party  to  the  suit  How  do  we  know  how 
defendant  Linn  can  or  will  account  to  blm 
as  to  the  unpaid  balance  of  the  deed  of 
truatT    And   the  trust  debt  was  thus  In- 
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crensed  in  throe  of  a  sttanger  to  the  extent 
of  $400,  and  the  proceeds  of  the  sale  of  the 
land  fell  short  much  more  than  that  amount 
of  paying  off  the  trust  debt.  This  thiee-sld- 
ed  atrreement  between  Henderson,  Thomas, 
and  Iilnn,  put  fbrward  in  the  proof,  and  the 
sole  foundation  of  any  further  or  other  re- 
lief than  the  relief  the  circuit  court  gave, 
is  not  alleged  or  In  any  way  alluded  to  In 
plalntlfTs  bill,  or  In  any  other  pleading;  and 
Henderson,  the  revlTor  of  the  extinguished 
Uen,  or  creator  of  the  equitable  mortgage 
sought  to  be  enforced,  was  not  and  Is  not 
before  the  court  His  name  is  not  in  the 
record  except  as  a  witness,  nor  does  the  bill 
show  any  necessity  for  making  Henderson 
a  party  by  reason  of  the  tripartite  contract, 
for  that  is  not  mentioned.  Still  Henderson 
was  the  owner  of  the  land  sold  under  the 
trust  deed,  and  interested  in  the  distribu- 
tion of  the  fund.  The  decree  now  asked  for, 
nor  any  other  than  the  one  pronoimced  and 
complained  of  here,  would  not  be  Justified 
by  either  the  pleadings  or  the  proof.  The 
pleadings  might  have  been  amended,  and 
the  missing  party  brought  in,  but  it  was  not 
asked  for,  and,  if  given,  would,  as  far  as  I 
can  sec,  have  led  to  the  same  result.  As  it 
stands,  it  violates  no  rule  of  law,  and, 
though  not  free  from  doubt,  does  substan- 
tial Justice  between  the  parties,  and  ought 
to  be  affirmed. 

(91  Va.  1) 

BLANTON  et  al.  v.  COMMONWBALTH.i 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
17,  l«95w) 

Aonon  ov  Conmr  Tbbasctrbs's  Bonn— Varianoi 
— Omibsiox  ov  Bdxbty'b  Bjokatubb— Kvfbot. 

1.  The  commonwealth  served  notice  upon 
OL  and  ni>on  seven  sureties  on  his  official  bond 
as  county  treasurer  that  it  would  ask  judgment 
against  them  for  a  certain  sum,  due  for  taxes 
collected.  The  original  bond  had  a  blank  space 
among  the  signatures,  with  a  seal  opposite, 
which  the  clerk  of  court  testifled  was  intended 
as  the  place  where  one  T.  was  to  sign  as  sure- 
ty. The  record  of  court  showed  that  C,  the 
treasurer-elect,  appeared  in  court,  entered  into 
and  acknowledged  a  bond,  with  eight  others,  in- 
cluding T.,  as  sureties,  who  duly  signed  and  ac- 
knowledged the  bond,  and  thereupon  C.  duly 
qualified  and  took  oath;  but  the  bond  as  actual- 
ly produced  did  not  have  T.'s  signature  to  it. 
<Btia,  that  a  plea  of  nul  tiel  record  by  'the  seven 
sureties  should  have  been  sustained,  there  be- 
ing a  material  variance  between  the  record  re- 
lied upon  In  the  notice  and  that  produced  upon 
trial 

2.  When  the  court  has  designated  and  ap- 
proved certain  persons  as  sureties  upon  the  bond 
of  a  coun^  officer,  which  bond  must  be  so  sanc- 
tioned and  approved  by  the  court  before  it  is 
valid,  no  alteration  can  be  made  by  leaving  off 
a  name  or  substituting  another  therefor;  and 
tanleas  the  bond  is  prepared  and  executed  as  ap- 
proved it  is  wholly  unauthorised,  and  the  clerk^s 
attestation  is  of  no  validity. 

8.  Any  variation  in  the  agreement  to  which 
the  surety  has  subscribed,  made  withont  his 
knowledge,  and  which  may  prejudice  him,  or 


1  Reported  by  V.  &  Klrkpatrlck,  Esq.,  of  the 
I^Bchburg  baiw 


which'  may  amount  to  the  snbstitatlon  of  a  new 
agreement  for  the  one  subscribed,  will  discharge 
the  surety. 

Error  to  circuit  court  of  dty  of  Richmond. 

Proceedings  by  the  commonwealth  against 
one  Blanton  and  six  others,  as  sureties  upon 
an  official  bond  of  P.  B.  Orowder,  county 
treasurer.  A  Judgment  was  rendered  in  favor 
of  the  commonwealth,  and  defendants  bring 
error.    Reversed. 

Wm.  Hodges  Mann,  Meade  Haskins,  and 
W.  M.  Flannlgan,  for  plaintiffs  In  error.  B. 
Taylor  Scott,  Atiy.  Gen.,  for  the  Common- 
wealth. 

KEITH;  p.  The  commonwealth  of  Virgin- 
ia, through  Its  attorney  general,  gave  notice 
to  P.  B.  Crowder,  principal,  and  R.  W.  Blan- 
ton, M.  A.  Blanton,  Jacob  Schlegel,  R.  B. 
Bridgefortb,  J.  A.  Wallace,  W.  U  Scott,  and 
Samuel  D.  Vaughan,  sureties  on  his  official 
bond  as  treasurer  of  Amelia  county,  bearing 
date  23d  of  June,  1887,  that  on  the  lOth  day 
of  May,  1892,  the  circnit  court  of  the  city  of 
Richmond,  then  in  session,  would  be  asked  to 
render  Judgment  against  them  for  $4,386.83, 
due  the  commonwealth  for  taxes,  with  Inter- 
est on  the  several  sums  constituting  that  ag- 
gregate from  thie  dates  set  out  In  said  notice. 
The  notice  was  returned  duly  executed  by  the 
sheriff  of  Amelia  county,  and  the  parties 
thereto  appeared  through  their  attorneys,  and 
moved  the  court  to  quash  the  notice,  and  al- 
so demurred,  which  motion  and  demurrer  the 
circuit  court  overruled.  At  another  day  the 
defendants  filed  a  special  demnrrer  In  writing 
to  the  notice  of  the  motion,  in  which  demur- 
rer the  commonwealth  Joined,  and  that  de- 
mnrrer was  also  overruled  by  the  circuit 
court  These  rulings  constitute  the  subject  of 
the  defendants'  first  bill  of  exceptions.  The 
defendants  subsequently  presented  to  the 
court  three  special  pleas  In  writing,  numbered 
1,  2,  and  3,  to  the  filing  of  whldi  the  common- 
wealth, by  counsel,  objected,  and  the  objec- 
tion was  sustained;  and  this  action  of  the 
court  constitutes  the  snbject  of  the  detead- 
ants'  bills  of  exceptions  Nos.  2,  3,  and  4. 
Upon  plea  No.  4,  which  is  the  plea  of  nul 
tlei  record,  the  commonwealth  Joined  Issue. 

There  can  be  no  doubt  as  to  the  correctness 
of  the  court  in  overi*ullng  the  motion  to  quash 
the  notice,  and  also  in  overruling  the  several 
demurrers.  The  notice  Is  in  the  usual  form, 
la  sufficiently  accurate  and  full,  and  gives  the 
defendants  all  needful  Information  as  to  the 
grounds  of  the  commonwealth's  complaint 
against  them.  See  Board  v.  Dimn,  reported 
in  27  Grat  608,  Upon  the  ruling  of  the  dr 
cult  court  rejecting  the  ^>eclal  pleas  offered 
by  the  defendants  this  court  expresses  no 
opinion,  deeming  It  nnnecessary,  in  the  view 
that  is  taken  of  this  ease,  to  do  sa  The  ctr- 
cult  court  doubtless  proceeded  upon  the  idea 
that  the  qn8llficatt<n  of  the  treastirer  under 
the  laws  of  the  commonwealth  of  Virginia,  bi- 
dnding  the  execution  of  his  bond  as  sucn. 
osnstitntes  a  record  «lilcb  can  only  be  Im- 
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peached  by  a  ptea  alfeging  frand  in  its  pro-' 
carement.    Bat,  as  before  o'tseired,  this  court 
at  tbla  time  expresses  no  opinion  as  to  the 
correctness   of  the   ruling  npon   this   point 
Tlie  only  plea  presented  in  the  circuit  court 
npon  -which  issue  was 'joined  is  that  of  nnl 
tiel  record.    Upon  the  trial  of  this  issue  the 
defendants  offered  to  prove  certain  facts  by' 
B.  H.  Ocdeman,  clerk  of  the  county  court  of 
Amelia  county,  and  by  Jacob  Schlegel,  one  of 
the  parties  defendant,  but  upon  motion  of  the 
commonwealth,  through  her  attorney  general, 
Jacob  Schlegel  was  rejected  as  a  witness,  and 
this  action  of  the  court  In  excluding  the  evi- 
dence of  Jacob  Schlegel  and  refusing  to  al- 
low him  to  testify  is  the  subject  of  the  de-' 
fendants'  sixth  bill  of  exceptions.    The  clerk, 
Mr.  K.  H.  Coleman,  went  upon  the  stand,  and 
stated  that  the  records  mentioned  were  the 
original  records  of  the  quallflcatlon  of  P.  B. 
Growder,  treasurer  of  Amelia  county,  and  that 
the  blank  seal  left  with  no  signature  oppo- 
site thereto,  and  between  the  signatures  of  J. 
A.  Wallace  and  Samuel  D.  Vaughan,  was  so 
made  and  left  blank  for  the  signature  of  A. 
C.  Tack«-,  who  never  signed  the  same;  and 
that  the  certificate  at  the  end  or  foot  of  said 
supposed  official  bond  in  these  words,  name- 
ly:   "In  Amelia  CJonnty  C!ourt,  June  23d,  1887. 
This  tXKid  waa  executed  and  acknowledged  in 
open  conrt  by  the  obligors  to  the  same,  and 
ordered  to  be  recorded.     Teste:   B.  H.  Oole- 
man,  d  O.,"— was  not  written,  or  the  blanks 
thereof  filled  up,  until  some  time  thereafter; 
and  he  thought  it  was  after  May,  1892;   and 
that  the  interlineations  of  the  names  of  R.  W. 
Blanton  and  M.  A.  Blanton  were  written  in 
the  said  order  of  Amelia  county  conrt  before 
the  Judge  thereof  signed  it     The  only  plea, 
then,  being  that  of  nul  tiel  record,  and  the 
only  evidence  in  support  of  that  plea  being 
the  testimony  of  E.  H.  Gcdeman,  Just  referred 
to,  and  the  record  of  the  county  court  of 
Amelia  county  of  June  23,  1887,  together  with 
the  bond  prodnced  with  said  record,  the  dr^ 
cult  court  decided  against  the  deftodants  vp' 
on  the  plea,  and  held  that  them  was  saeh  a 
record  as  the  commonwealth'  bad  declared  up- 
on, and,  neither  party  demanding  a  Jury,  pro- 
ceeded to. ascertain  the  amount  claimed  to  be 
due  to  the  commonwealth. 

It  Is  insisted  here  Oat  this  Jndgment  is 
erroneous,  and  that  there  is  a  material  vari- 
ance between  the  record  relied  upon  by  the 
commonwealth  in  its  notice  and  that  pr6^ 
duced  Bpoo  the:  trial,  and  that  the  plea  of 
nul  tiel  record  should  have  been  sustained. 
We  will  therefore  inquire:  Pint,  was  there 
a  variance?  and,  secondly,  was  it  material?' 
It  will  be  observed  that  the  notice  filed 
by  the  attorney  general  at  the  institntlon 
of  this  proceeding  in  the  dreult  coort  is 
givoi  to  P.  B.  Orowder,  principal,  -  and  R. 
W.  Btanton  and  six  otben  as  eiiretieB  on 
Us  o^cial  bond  as  treanurw  of  Amelia  ceun- 
ty,  heating'  date  the  2Sd  of  June,  1887,  and 
tbat  the  nsmiB'  of  A.  O.  Tucker  nowhere  ap- 
pears in  this  notice.    The  record  which  is 


produced  in  support  ot'the  plea  sets  out  that ' 
"In  Amelia  county  court,  June  23,  1887,  Peter 
B.  Crowder,  who  was,  on  the  fourth  Thurs- 
day In  May,  1887,  duly  elected,  by  the  quali- 
fied voters  of  the  county  of  Amelia,  treasurer 
for  said  county  for  the  term  of  four  years 
commencing  on  the  lat  day  of  July,  1887,  this 
day  appeared  In  open  court,  entered  Into  and 
acknowledged  a  bond  in  the  penalty  of  $40,- 
000,  conditioned  according  to  law,  with  R. 
W.  Blanton,  M.  A.  Blanton,  B.  B.  Bridgefortb,  ' 
Jacob  Schlegel,  W.  Ia  Scott,  A.  C.  Tucker, 
J.  A.  Wallace,  and  SamL  D.  Vaughan,  as 
his  securities,  who  waived  the  benefit  of 
their  homestead  exemption,  and  made  oath 
as  to  their  sufiSlciency,  and  thereupon  the 
said  Peter  B.  Crowder  appeared  in  court, 
and  qnallfled  by  toklng  the  several  oaths 
prescribed  by  law."  That  Is  the  record.  It 
is  contended  by  the  defendant  In  error  that 
It  Importe  absolute  verity;  and  from  that- 
record  it  appears  that  the  bond  of  the  treas- 
urer, executed  by  the  principal  and  his  sure- 
ties, and  accepted  for  the  commonwealth  by 
the  coonty  court  of  Amelia,  without  which 
acceptance  it  could  not  be  a  completed  instru- 
ment, contained  the  name  of  A.  C.  Tucker 
as  one  of  the  sureties.  Upon  the  bond  which 
accompanies  the  record  vouched  by  the  com- 
monwealth in  support  of  its  contention  the 
name  of  A.  C.  Tucker  does  not  appear.  Ttiat 
there  is  a  variance  cannot  be  denied;  nor 
is  there  In  this  record  one  word  of  explana- 
tion with  respect  to  it  save  the  statement 
by  the  clerk  of  the  court,  and  that  Is  that 
the  vacant  place  opposite  the  signature  im- 
mediately fbllowlng  tbat  of  J.  A.  Wallace  was 
left  blank  in  order  that  it  might  be  execnted 
by  A.  C.  Tucker;  bat  if  Ihis  be  a  record,  the 
evidence  of  B>.  H.  Coleman  cannot  be  con- 
sidered, and  if  it  Is  to  be  considered,  its 
tendencT  is  to  show  that  it  was  an  nncomplet- ' 
ed  txaDsaction,  and  would  have  the  effect 
rather  to  discredit  than  to  estabUdh  the  bondi. 
In  the  case  of  Fletcher  t.  Leight,  reported 
in  4  Bush,  SOS,-«a  case  very  sitnilar  to  this  in 
many  of  Its  feathres,— ^It  appeared  that  one 
W.  N.  Peterson,  who  had  been  elected  sheriff' 
of  Marshall  county,  Ky.,  appeared  in'  the 
county  tourt  with  a  certificate  of  election, 
and  was  thereupon  duly  sworu'  into  oflSce, 
and,  with  Fleteher,  Palmec,  Stone,  Earrell, 
Ihompson,  W.  B.  Bly,  Johnson,  and  Mathis 
as  his  BOEeties,  executed  odvenant  «s  required 
by  law.  He  entered  upon  the  discharge  of 
his  office,  and  had  in  his  tumds  an  execution' 
in  favor  of  the  appellees,  which  he  faBed  to 
return  as  required  by  lawjiand  for  that  de- 
llnquencgr  the  appelliees  brought  salt  The 
sureties  made  defense  substantially  on  the 
pleas  of  non  est  factum  and  nul  tlel- record, 
(and  the  circuit  court  .found  agaihst  them  on°' 
the  plea  ot  nnl  tiel  record,  and  the  iHroceed- 
ings  on  the  other  plea  are  not  necessary  tr< 
be  here  noticed..  It  appears  that  bi  Ken 
tueky'the  Aerlff  had  to 'glvethree  bondB,''-a 
'County  levy  bond,  a  Matte  revenue  bond,'  ami ' 
a  general  official  bond.    H|y,  iupposlng  that . 
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he  had  rigned  them  an,— all  that  were  to  be 
executed  by  the  aheriff,— left  the  conrt  wlth- 
oot  executing  the  general  official  bond,  npoD 
Which  soit  was  afterwards  instituted,  and 
the  court  say:  "As  he  did  not  sign  the  bond 
sued  on,  and  there  is  no  county-court  order 
approving  this  bond  without  Ely's  name, 
we  are  called  on  to  determine  whether  It 
was  obligatory  on  the  other  securities.  The 
county  court,  being  a  court  of  record,  can 
only  speak  by  its  record,  especially  in  the  ab- 
sence of  any  issue  by  the  pleadings  of  mis- 
take or  fraud.  The  approval,  therefore,  by 
the  county  court,  of  an  officer's  securities, 
mast  appear  of  record.  However  numerous 
and  solvent  the  proposed  securities  may  be, 
tbia  does  not  make  the  bond  obligatory  un- 
til the  court  has  passed  its  Judgment  of  ap- 
proval. Indeed,  until  this  is  done,  it  Is  not 
delivered  to  the  commonwealth,  nor  can  be. 
It  is  this  approval  by  the  tribunal  designated 
by  law  which  completes  its  execution  and 
delivery,  and  makes  It  obligatory."  This  lan- 
guage Is  as  applicable  to  the  case  at  bar  as 
to  that  in  which  it  was  used.  The  duty  of 
tlie  county  court  of  Amelia  county  is  essen- 
tially  the  same  as  that  of  the  county  court 
of  Marshall  county,  ECy.;  and  if  the  name  of 
W.  B.  Ely  is  substituted  for  that  of  A.  O. 
Tucker  we  have  a  substantiaUy  identical 
state  of  facta.  There,  as  here,  the  county 
court  was  charged  with  the  duty  of  superin- 
tending the  execution  of  official  bonds.  -  The 
county  court  here,  as -in  Kentucky,  speaks 
only  by  Its  record,  and  its  approval  is  with 
US  as  necessary  as  it  appears  to  have  been 
In  that  case;  and  it  may  be  said  here,  as  It 
was  declared  there,  "that  it  is  the  approval 
of  the  bond  by  the  tribunal  designated  by 
law  to  superintend  its  execution  which  com- 
pletes its  execution  and  delivery,  and  makes 
It  obligatory."  The  court  goes  on  to  say: 
"When  the  coonty  court,  therefore,  approves 
the  proposed  names  and  individuals  as  sure- 
tlea  in  a  bond,  and  directs  its  clerk  to  pre- 
pare the  bond,  he  has  no  more  authority  to 
witness  and  accept  it,  until  all  the  named 
sureties  sign  It,  than  he  has  to  accept  it  with- 
out the  prtndpal's  signature.  If  he  may 
waive  the  aignatare  of  one  surety,  he  may 
waive  aU.  When  the  court  has  designated 
certain  persona,  and  approved  them  aa  sure- 
ties, no  alteration  can  be  made  by  leaving 
otr  a  name  or  substituting  another  therefor. 
The  bond  must  be  prepared  and  executed 
in  conformity  to  the  Judgment  of  approval, 
else  It  la  not  the  bond  approved  and  accepted 
by  the  court;  and  every  alteration  by  the 
clerk,  either  In  admitting  a  designated  party 
or  subBtitnting  another.  Is  wholly  nnauthor- 
ized,  and  bla  attestation  to  such  a  braid  of  no 
validity."  There  would,  then,  appear  to  be 
a  varlanotk  It  remains  to  be  conaidored 
whether  that  Tarianoe  la  materiaL  In  the 
caae  ]nst  qooted  In  4  Bnah,  303,  the  court 
saya:  "When  tbe  principal  has  proposed  cer- 
tain names  aa  his  anretles,  and  these  have 
been  tqtproved  by  the  conrt,  each  of  Ota  sure- 


ties, as  he  signs,  haa  both  the  legal  and  moral 
right  to  expect  and  rely  upon  the  officers  to 
see  that  each  approved  party  shall  sign  it, 
and  not  to  regard  It  as  executed  and  deliv- 
ered until  so  perfected."  Now,  here,  the 
bond  as  prepared  c<Hitalna  tbe  names  of  eight 
sureties.  Tba  burden  and  responsibility 
which  they  assumed  was  to  be  distributed 
among  eight,  whereas  the  bond  sought  here 
to  be  enforced  distribntes  that  liability 
among  seven.  Surely,  this  most  serioosly  af- 
fects the  rights  of  tiie  sureties  in  respect  to 
contribution  amcmg  themselves  in  the  event 
of  the  default  of  their  principal. 

In  conclusion,  I  will  eaj,  that  It  mnst  al- 
ways be  borae  In  mind  that  tha«  la  no  evi- 
dence to  fix  any  liability  upon  the  plaintUEs 
in  error  save  the  record  of  Amelia  county, 
and  that  issue  was  Joined  upon  no  plea  save 
that  of  nul  tlel  record.  All  other  pleas  and 
all  other  evidence  which  might  have  thrown 
light  upon  this  transaction  were  excluded  at 
the  instance  of  the  commonwealth.  Upon 
the  record  adduced  the  parties  mnst  stand 
or  fall,  and  that  record  shows  tbe  acoeiitance 
by  the  coiut  charged  with  the  doty  of  seeing 
to  its  execution  of  the  bond  with  tbe  signa- 
tures of  eight  sureties  thexato,  while  the  bond 
produced  presents  slgnatorea  of  bat  seven. 
On  prlndiple  and  anthtwity,  those  aoretleB 
had  a  right  to  expect  and  require  that  every 
name  presented  and  accepted  should  appear 
ajwn  the  bond.  Tbe  commonwealth,  through 
Ita  officers,  had  notice,  as  appears  cm  tbe  face 
of  the  record,  of  the  names  agreed  to  be 
taken.  It  was  the  duty  of  hex  officers  to  see 
to  it  that  the  bond  agreed  to  by  the  parties 
should  be  executed,  and  none  other;  and 
these  defendants  had  a  right  to  rely— aa  was 
said  in  4  Bush,  808,  a  right  In  morals  and 
law  to  rely— upon  the  due  performance  by 
the  agents  and  offlcors  of  the  state  of  the 
duties  of  which  they  were  charged  by  law. 
By  inadvertence,  donbtlesa.  Innocently  and 
without  any  wrongful  intent,  that  daty  was 
neglected.  Who  shall  bear  the  oonaequences, 
—innocent  itartlea,  <x  the  commonwealth,  by 
whose  agents  and  officers  the  mistake  was 
committed?  Sureties  stand  npon  the  letter  of 
their  contract  Their  liability  Is  always  sMc- 
tissimi  Juris,  aa  was  said  in  McGInaky  v. 
Cromwell,  11  N.  T.  608,  and  cannot  be  ex- 
tended by  conatroetioa.  To  the  same  effect, 
see  Smith  v.  V.  S.,  2  Wall.  235.  mie  CMrect 
rule,  saya  the  supreme  court  of  the  United 
States  In  the  case  Just  dted.  Is  that  "^ny 
varlatlmt  In  the  agreement  to  which  the 
surety  has  subscribed,  which  was  made  with- 
out the  surety's  knowledge  or  consent,  and 
which  may  pre^dlce  him,  or  which  may 
amount  to  the  substitatlon  of  a  new  agr'ee- 
ment  for  the  one  sabsoribed,  will  dlsdiarge 
the  surety."  Here,  we'  have  seen,  the  sure- 
ties sabflolbed  to  a  bond  duly  accepted  by  the 
coonty  court  of  Amrila  county.  In  wEICh  thdr 
liability  was  divided  among  dght  The  at- 
tempt here  is  to  oifwce  a  UabUtty  upon  a 
brad.  In  which  there  are  but  seven  obU^ora 
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There  Is  no  evidence  In  tbls  case  which  sug- 
gests the  Idea  or  creates  a  suspicion  that 
the  Boretles,  or  either  of  them,  consented  or 
assented  to  the  material  change  thus  made 
In  the  contract  by  which  they  had  agreed  to 
be  bound,  or  that  th^  bad  any  knowledge 
thereof,  or  were  In  possession  of  any  fact 
which  should  have  put  them  upon  Inquiry. 
For  these  reasons,  we  are  of  opinion  that  the 
Judgment  of  the  circuit  court  should  be  re- 
versed, and  this  court,  proceeding  to  renda 
such  Judgment  as  the  circuit  court  should 
have  rendwed,  will  direct  that  the  notice 
by  which  the  proceeding  In  the  circuit  court 
was  commenced  shall  be  dismissed. 


PROPFIT  ▼.  ANDERSON,  Deputy  Sheriff.i 

(Supreme  Court  of  Appeals  of  Virginia.     Feb. 
1,  1894.) 

IioriSA  CouNTT  Road  Law—  Constitutionautt 
—Capitation  Tax. 

The  road  law  for  Louisa  county  (Acts 
1891-92,  c.  417,  p.  686,  requiring  aU  able- 
bodied  men  between  16  and  60  years  old  to 
worli  the  roads  2  days  in  each  year,  and  confer- 
ring authority  on  the  overseer  of  roads  to  im- 
pose a  fine  upon  persons  refusing  so  to  work, 
and  to  collect  it  by  levy  as  in  case  of  taxes,  and 
providing  for  the  imprisonment  of  one  so  refus- 
ing, is  void,  under  Const,  art.  10,  J  5,  which  an- 
tfaorizes  the  general  assembly  to  assess  a  capi- 
tation tax,  not  exceeding  $1  per  annum,  on  ev- 
ery male  citizen  over  21  years  old,  to  be  dedi,- 
cated  to  the  public  schools,  and  confers  on  coun- 
ties and  corporations  the  power  to  impose  a  cap- 
itation tax,  not  exceeding  50  cents,  for  all  pui^ 
poses.     Lewis,  P.,  and  Lacy,  J.,  dissenting. 

William  F.  Proffit  was  Imprisoned  by  order 
of  the  county  court  for  refusing  to  work  the 
roads  in  Louisa  county,  as  required  by  law. 
He  applied  to  the  supreme  court  for  a  writ  of 
babeas  corpus,  and  was  ordered  to  be  dis- 
charged from  custody. 

W.  B.  Bibb,  A  K.  Leake,  and  B.  R.  Faunt- 
leroy,  for  petitions.  R.  Taylor  Scott,  Atty. 
Gen.,  for  respondent 

PBR  CURIAM.  Tbe  court  is  of  opinion, 
tor  the  reasons  hereinafter  stated,  that  the 
petitioner,  William  F.  t'rofflt,  a  citizen  of 
Louisa  county,  Va.,  was  on  the  8d  day  of 
November  unlawfully  arrested  and  Impris- 
oned in  the  county  Jail  of  said  county  by  F. 
H.  Anderson,  deputy  ^erlff  for  J.  H.  Wool- 
fork,  sheriff  of  said  county,  under  a  capias 
pro  fine  issued  by  tbe  clerk  c^  said  county 
under  and  In  pursuance  of  an  order  of  the 
county  court  of  said  county  made  and  en- 
tered on  the  11th  day  of  July,  1892,  to  re- 
cover  of  said  petitioner  tbe  road  fine  and 
costs  mentioned  in  said  order  and  capias, 
and  imposed  upon  bim  for  falling  to  work  on 
tbe  public  roads  in  Cuckoo  road  district.  In 
said  county,  when  warned  thereto,  as  re- 
quired by  an  act  of  tbe  general  assembly  of 
Virginia  apiMxrved  on  the  29th  day  of  Febm- 

; ».- »—_-.».— 

1  Reported  by  F.  S.  Kirkpatrick,  Eisq.,  of  the 
Lynchburg  bar. 


ary,  1802,  entitled  "An  act  to  provide  tw 
working  and  keying  In  repair  the  public 
roads  In  the  county  of  Louisa"  (Acts  1891- 
92,  c.  417,  p.  686),  and  that  said  petitioner 
Is  Illegally  restrained  of  his  liberty. 

2.  The  court  is  of  opinion  that  said  act,  so 
far  as  it  undertakes  to  require  that  all  able- 
bodied  male  citizens,  between  tbe  ages  of  16 
and  60,  in  each  road  district  of  said  county, 
shall  be  compelled  to  work  on  the  roads  a 
period  of  time  aggregating  2  days,  of  10 
boors  each.  In  each  year,  when  warned  by 
the  overseer  of  tbe  precinct  to  which  they 
belong,  with  certain  exceptions,  which  need 
not  be  here  mentioned;  and  in  so  far  as  said 
act  undertakes  to  confer  upon  tbe  overseer 
of  any  such  precinct  antborlty  to  Impose  up- 
on and  collect  from  any  person  so  warned, 
who  shall  fail  to  attend  and  work  as  re- 
quired by  such  overseer,  a  fine  of  $1  for  sucb 
failure,  unless  good  and  sufficient  cause  be 
shown,  and  authorizing  such  overseer  to 
make  out  an  account  against  any  party  so 
failing,  and  providing  that  such  account  shall 
have  the  force  and  effect  of  a  tax  ticket  due 
the  commonwealth,  and  conferring  upon  said 
overseer  power  to  collect  such  fines  by  dis- 
tress or  levy,  la  the  same  manner  and  upon 
tbe  same  property  as  In  tbe  case  of  distress 
or  levy  for  taxes,  and  further  requiring  such 
overseers  to  return  a  list  of  ail  fines  collected, 
and  of  the  persons  delinquent,  etc.;  and  in 
so  far  as  the  said  act  provides  that  "if  the 
said  account  is  returned  to  the  derk's  ofiSlce 
as  afore  provided,  as  delinquent,  it  shaU  be 
tbe  duty  of  the  said  court  to  issue  a  capias 
pro  fine  against  the  delinquent  party,  and 
place  the  same  In  the  hands  of  tbe  sheriff  or 
ajoy  constable  of  tbe  county,  wbo  sltaU  ih^>- 
ceed  to  arrest  the  said  party,  and  place  him 
under  the  control  of  the  road  commissioner 
of  his  district,  wbo  shall  see  that  he  works 
out  the  amount  of  his  fine  and  costs,  allow- 
ing bim  credit  for  75  cents  per  day  for  each 
day  of  10  hours  employed,  and  the  costs  shall 
be  the  same  as  allowed  by  law  on  an  Indict- 
ment for  misdemeanor;  if  such  party  refuse 
to  do  the  work,  be  shall  be  liable  to  enforced 
labor  on  the  county  roads  by  order  of  the 
county  'court,  under  the  general  law,"— the 
same,  we  bold.  Is  void,  because  repugnant  to 
section  5  of  article  10  of  tbe  constltntion  of 
Virginia,  which  declares:  'T^e  general  as- 
semMy  may  levy  a  tax  not  exceeding  one 
dollar  per  annum  on  every  iuale  citizen  who 
has  attained  tbe  age  of  twenty-one  years, 
which  shall  be  applied  exclusively  in  aid  of 
public  free  schools;  and  counties  and  corpo- 
rations shall  have  power  to  Impose  a  capita- 
tion tax,  not  exceeding  fifty  cents  per  annum, 
for  all  purposes."  This  provision  of  the  con- 
stitution effects  two  purposes:  (1)  It  au- 
thorizes the  general  assembly  to  assess  a 
capitation  tax,  not  exceeding  $1  per  annum, 
on  every  male  citizen  who  has  attained  the 
age  of  21  years,  and  expressly  dedicates  such 
tax  to  the  public  free  schools.  (2)  It  confers 
directly  upon  the  counties  and  corporations 
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the  power  to  Impose  a  capitation  tax,  not 
exceeding  50  cents,  for  all  purposes.  The 
ptoylslon  in  respect  to  couotles  Is  not  subject 
to  the  will  of  the  leglBlatnre  in  any  respect, 
but  confers  tbe  power  directly  upon  the  coun- 
ties, reapectlTely.  The  question  Is,  does  the 
act  in  question  Impose  a  capitation  tax  In 
the  form  of  road  service?  This  question  can 
only  receive  an  afflrmatlve  answer.  It  Is  un- 
deniably true  that  taxes  may  be  levied  in 
money,  In  service,  or  la  kind,  and,  whether  in 
the  one  form  or  other,  it  Is  none  tbe  less  a 
tax.  "Taxation  exacts  money  or  services 
from  Individuals  aa  and  for  their  respective 
shares  of  contribution  to  any  public  bur- 
tboi."  Mr.  Justice  Ruggles  In  People  T. 
Mayor,  etc.,  of  Brooklyn,  4  N.  T.  419.  In  the 
present  case  the  burden  Imposed  Is  In  form 
and  substance  a  per  capita  requisition  for 
road  service,  and  cannot,  upon  principle,  be 
distiDgnlsbed  from  the  ordinary  capitation 
tax.  In  other  words,  It  is  a  requisition  tax, 
and  nothing  else;  and,  being  in  excess  of  the 
capitation  tax  prescribed  by  the  said  fifth 
section  of  article  10  of  tbe  constitution  of 
Virginia,  the  provisions  of  the  aforesaid,  im- 
posing the  same,  are  unconstitutional  and 
void.  But  the  court  la,  at  the  same  time, 
vt  opinion  that  the  validity  of  the  sixth, 
eighth,  and  ninth  sections  only,  of  the  act 
in  qneiation,  are  here  involved,  and  the  Judg- 
ment now  to  be  rend»ed  Is  confined  to  those 
sections,  and  none  others.  Vat  these  rea- 
sons, and  others  to  be  stated  in  writing,  and 
filed  with  the  record,'  it  is  considered  by  the 
conrt  that  said  sections  6,  8,  and  9  of  the  act 
aforesaid  are  repugnant  to  said  section  5  of 
article  10  of  the  constitution  of  Virginia,  and 
therefore  void,  and  that  the  petitioner  is  lllo- 
gally  restrained  of  his  liberty.  It  Is  therefore 
ordered  that  the  petitioner,  William  P.  Prof- 
fit,  be  discharged  from  custody. 

liEWIS,  P.,  and  LACT,  J.,  dissenting. 


(»1  Va.  88) 

TATIiOB  et  aL  T.  NETHBRWOOD.» 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
81, 1S8S.) 

MBCHASia'a  IJBIC— SUFFIOWHOT  0»  NOTIOB— V«HI- 
nOLTIOH— DaOMB. 

1.  Section  2476,  C!ode  1887,  In  reference  to 
mechanics*  liena,  reanlres  a  brief  description  of 
the  proper^  npon  which  the  lien  Is  claimed,  and 
section  2478  provides  that  no  inaccnracy  shall 
invalidate  the  Uen  If  the  property  can  be  reason- 
ably Identified  by  the  description  given.  BM, 
that  a  description:  "That  certain  three-story 
building  No.  — ,  situate  and  being  in  the  clly  of 
Bichmond,  Va.,  on  O.  street,  between  S.  and  H. 
streets,  and  tihe  lot  or  piece  of  gronnd  and  car- 
tilage appurtenant  to  the  said  boUding,  fronting 
on  the  south  side  of  O.  street  48  feet,  and  run- 
ning back  156  feet,  more  or  less,  "  •  •  of 
wliich  Wirt  B.  Taylor  is  the  owner  or  repnted 
owner,"— was  taffidoit. 


*  No  farther  opinion  was  filed  In  this 
1  Beported  by  F.  B.  Kirkpatrick,  Esq.,  of  the 
Lyncbbarg  bar. 


2.  Where  the  account  accompanying  a  me- 
chanic's lien  sets  forth  that  the  work  was  con- 
tracted for  aa  an  entirety,  and  for  a  specific 
sum,  all  the  information  on  this  point  is  eivea 
that  is  required  under  section  24(8,  Code  1887, 
providing  that  no  inaccuracy  in  the  account  filed 
shall  inralidate  the  Uen  if  the  account  conform 
BulntantiaUy  to  law. 

3.  Section  2476,  Code  1887,  reqniring  me- 
chanics' liens  to  be  verified  by  the  oath  of  the 
claimant,  ia  satisfied  where  a  notary  public  cer- 
tifies that  the  claimant  "made  oath  to  the  cor- 
rectness of  the  account." 

4.  Where  a  contractor  agrees  "not  to  de- 
lay the  work  any  time  after  the  stone  Is  deliv- 
wed,"  he  cannot  be  held  responsible  for  a  delay 
cansed  by  the  failure  to  deliver  him  the  stone. 

5.  Where  the  court  enters  a  personal  decree 
against  the  owner  and  the  principal  contractor 
in  a  suit  to  enforce  a  subcontractor's  lien,  there 
was  no  error  where  the  owner  held  in  his  hands 
a  sum,  owing  to  the  principal  contractor,  suffi- 
cient to  discharge  the  lien. 

Appeal  from  chancery  court  of  Bichmond. 

Action  by  James  Netberwood  against  Wirt 
B.  Taylor  and  John  F.  BelL  Judgment  tor 
complainant,  and  defeadanta  appeal.  Af- 
firmed. 

James  M.  Gregory,  for  ^pellanta.  D.  C. 
Richardson,  for  appellee^ 

BIELT,  J.  This  case  Involves  the  validity 
of  the  Uen  of  a  subcontractor  filed  under  the 
mechanic's  Uen  law.    In  the  month  of  Arpll, 

1890,  John  F.  Bell  entered  Into  a  contract 
with  Wirt  B.  Taylor  to  build  for  the  latter 
a  dwelling  house  of  stone  and  brick  In  the 
city  of  Richmond.  Bell,  who  was  a  car- 
penter, employed  James  Netberwood  to  do 
the  stonework  and  furnish  the  necessary  ma- 
terials for  the  fixed  sum  of  $2,350.  Netber- 
wood furnished  the  materials,  and  executed 
the  work  aa  required  by  the  plan  and  specl- 
ficatlona,  and  to  the  satisfaction  of  the  archi- 
tect, the  general  contractor,  and  the  owner. 
There  was  no  complaint  of  the  manner  of  Its 
execution.  It  was  only  of  the  delay  in  doing 
the  work.  While  the  work  was  being  done 
Netberwood  received  from  Bell  the  sum  of 
$1,175,  and  when  he  had  completed  his  part 
of  the  work  he  applied  to  Bell  for  tbe  bal- 
ance due  to  him  under  bis  contract,  and  also 
the  amount  due  for  some  extra  wort; 
amounting  In  all  to  $1,220.42.  Bell  refused 
payment,  because  of  the  loss  he  alleged  that 
he  had  sustained  by  tbe  delay  of  Netberwood 
in  executing  his  work.  Netberwood  thereup- 
on, on  the  9tb  day  of  June,  1891,  and  within 
SO  days  after  the  completion  of  hia  work, 
filed  In  the  clerk's  office  of  the  chancery 
court  of  tbe  said  city  his  mechanic's  lien  on 
the  said  dwelling  house  for  $1,220.42,  with 
Interest  thereon  from  the  22d  of  May,  1881, 
and  CO  tbe  same  day  gave  notice  thereof  to 
Taylor.  On  the  7th  day  of  October,  1891, 
Netberwood  Instituted  suit  in  the  said  chan- 
cery conrt  against  John  F.  Bell,  Wirt  B. 
Taylor,  tbe  wife  of  Taylor,  and  Oharles  A 
Rose,  trustee  In  a  deed  of  trust  made  oy 
Taylw  and  wife  on  the  lltb  day  of  Jane, 

1891,  to  enforce  the  said  lien.  John  F.  Bell 
and  Wirt  B.  Taylor  separately  demurrad  to 
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and  answered  the  bill.  The  coart  oremiled 
the  demurrer;  and,  the  cause  coming  on  to 
be  heard,  on  the  3d  day  of  July,  189S,  on  the 
bill  and  answers,  the  exhibits,  and  the  testi- 
mony, and  it  appearing  that  Taylor  owed 
Bell,  when  Netherwood  gave  Taylor  notice 
of  having  filed  his  mechanic's  lien,  the  snm 
Of  $1,400,— «  snm  more  than  gnffident  to 
pay  the  claim  of  Netherwood,— the  court  held 
that  Netherwood  had  acquired  a  valid  Hen 
on  the  said  house  and  lot  of  land  for  the  smn 
of  $1,220.42,  with  interest  thereon  from  the 
22d  day  of  May,  1891,  and  decreed  that  Wirt 
B.  Taylor  and  John  r.  Bell  pay  to  James 
Netherwood  the  said  sum  of  money,  and  the 
costs  of  the  salt  From  this  decree,  and  the 
decree  overruling  the  demurrer,  the  appeal 
in  this  case  was  taken. 

The  demurrer  and  answers  assailed  the  va- 
lidity of  the  mechanic's  lien  on  four  several 
grounds:  First,  because  It  did  not  sufQclent- 
iy  deacrlbe  tbe  property;  second,  because  the 
statement  of  the  account  was  not  as  full  as 
tile  law  required;  third,  because  the  verlfl- 
oitlon  of  the  account  was  Insuflicient;  and, 
fourth,  becaase  the  notice  given  to  the  owner 
was  defective.  Section  2475  of  the  Code  de- 
clares what  persons  shall  have  a  lien  on  any 
building  or  struct  ore,  and  so  much  land 
therewith  as  shall  be  necessary  for  the  con^ 
venient  use  and  enjoyment  of  the  prem- 
ises, for  performing  labor  about  or  furnish- 
ing materials  for  the  construction,  repair, 
4i/e  Improvement  of  such  building  or  stmctore. 
By  section  2476  it  is  provided' that  a  general 
contractor,  in  order  to  perfect  such  lien, 
shall,  where  the  building  or  structure  is  with- 
in the  coii>orate  limits  of  the  city  of  Blch- 
mond,  file  In  the  clerk's  office  of  the  chan- 
cery conrt  of  the  said  city  "an  account  show- 
likg  the  amount  and  character  of  the  work 
done  oe  the  materials  furnished,  the  prices 
charged  therefor,  the  payments  made^  if 
any,  and  the  balance  due,  verified  by  the 
oath  of  the  claimant  or  his  agent,  with  a 
statement  attached  declaring  his  intention  to 
claim  the  benefit  of  said  lien,  and  giving  a 
brief  descrlptioD  of  the  property  on  which 
he  claims  a  lien."  And  by  section  2477,  a 
subcontractor,  in  order  to  perfect  such  lien, 
shall  comply  with  the  provisions  of  section 
2476,  wMch  are  as  above  quoted,  so  far  as 
they  are  material  to  this  controversy,  and,  in 
addition,  give  notice  in  writing  to  the  owner 
ot  the  property  or  his  agent  of  the  amount 
and  character  of  his  claim.  It  is  further 
provided  by  section  2478  that  "no  Inaccuracy 
In  the  account  filed,  or  in  the  description  of 
the  property  to  be  covered  by  the  lien,  shall 
Invalidate  the  Hen,  if  the  property  can  be 
reasonably  identified  by  the  description  given, 
and  the  account  conform  substantially  to  the 
requirements  of  the  two  preceding  sectiooa, 
and  la  not  wUlfuUy  false." 

1.  As  to  the  deecrlption  given  of  the  prop- 
«rty.  The  object  of  requiring  a  description 
Is  to  Inform  the  owner  upon  which  of  hla 
property  the  lien  Is  claimed,  and  to  give  no- 


tice thereof  to  purchasers  and  creditors,  so 
that  they  may  identify  the  property,  and  pro- 
tect themselves  against  the  lien.  "If  the 
property  can  be  reasonably  Identified  by  the 
description  given,"  it  is  all  that  the  law  re- 
qnbres.  It  is  here  described  as  "that  certain 
threoHStoiy  building  No.  — ,  situate  and 
being  in  the  city  of  Richmond,  Va.,  on 
Orace  street,  between  Shafer  and  Harrison 
streets,  and  the  lot  or  piece  of  ground  and 
curtilage  appurtenant  to  the  said  building, 
fronting  on  said  south  Une'  of  Grace  street 
49  feet,  and  running  l>ack  166  feet,  more  or 
leta,  •  •  •  of  which  Wirt  E.  Taylor  Is  the 
owner  or  reputed  owner."  The  description 
ought  to  be  and  Is  sufficient  to  enable  any 
one  to  identify  the  premises  intended  to  be 
covered  by  the  lien.  It  is  full  and  accurate, 
and  leaves  no  doubt  as  to  the  property  meant. 
It  has  been  held  that  a  claim  filed  against 
"a  three-storied  brick  house,  situate  on  the 
Boutit  side  of  Walnut  street,  between  Elev- 
enth and  Twelfth  streets,  in  the  city  of 
Philadelphia,  of  which  Harker  and  Thorn 
were  the  owners,  or  reputed  owners"  (Hark- 
er V.  Conrad,  12  Searg.  &  R.  301);  and  against 
a  bnlldlng  "situate  on  the  west  aide  of  Thir- 
teenth street,  between  Vine  and  James 
streets,  in  the  county  of  Philadelphia,  be- 
longing to  or  said  to  belong  to  Chartes 
Springer,"  when  in  point  of  fact  it  was  be- 
tween CaUowhill  and  James,  Callowhlll 
street '  intervening  between  Vine  and  James 
streets  <^ringer  v.  Keyser,  6  Whart  187); 
and  againat  "the  wharf  sitnated  on  Battery 
street,  between  Paclflc  and  Tackson  streets 
in  Sad  Ftancisoo"  (HotallBg  v.  Ciontse,  2 
Oal.  60),— gave  a  sufficiently  accurate  descrip- 
tion. 

2.  As  to  the  sufficiency  of  the  account  It 
is  contended  that  the  account  filed  as  the 
basis  of  the  lien  does  not  conform  to  the  re- 
qnirements  of  the  law.  The  account  is  as 
foUowB: 

1891. 

Hay  a.  To  stonework  done  on  Mr. 
Wirt  E.  Taylor's  reaidenoe  on 
Graoe  atreet,  between  Shafer 
and  Harrison  streets,  in  %h» 
city  of  Richmond,  and  mate- 
rials furnished  as  per  agree- 
ment with  John  Sf.  Bell,  gen- 
eral contractor  for  said  work  92,800  00- 

Eztraa:    26  ft  7  in.  curbing  at  90  cts..         28  93 
ai>^  It  tUe  at  Jl.OO 2120 

ta,895  42 
Creditbycasb 1,175  00 

Balance  dne' $1,220  42 

It  is  insisted  that, the  account  should  have 
riet  forth  particulariy  and  separately  the 
quantity  of  the  various  materials  furnished 
and  used  in  the  execution  of  the  stonework, 
the  number  of  days  of  labor  required  to  per- 
form the  work,  and  the  respective  prices  of 
the  materials  and  labor;  In  short  that  It. 
was  necessary,  in  otier  to  perfect  the  Hen;, 
that  thM«  shoold  have  been  an  itemized 
statement  of  the  materiala  -and  labor  Mite  • 
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inff  Into  this  cbarg«  In  the  account  Tb6 
evidence  shows  that  the  stonework  was  con- 
tracted for  as  an  entirety,  and  for  a  certain 
fixed  som.  In  snch  case  It  was  not  nec- 
essary, if  possible,  to  furnish  an  Itemized 
statement  of  the  materials  or  labor.  The 
account  filed  states  what  the  work  was,  and 
the  contract  price.  It  could  not  set  forth 
the  specific  quantity  of  the  different  materi- 
als, and  the  prices  therefor,  or  the  amount 
and  price  of  the  labor,  as  is  Insisted  on, 
when  ttiere  had  been  no  agreement  as  to  the 
materials  or  labor  separately,  either  as  to 
quantity  or  price.  It  sets  forth  the  only 
contract  that  was  made,  and  tn  doing  so 
"conforms  substantially"  to  the  requirements 
of  the  law.  The  reason  for  the  strictness  re- 
quired in  having  the  account  show  the 
amonnt  and  character  of  the  work  done  or 
materials  furnished,  and  the  prices  charged 
therefor,  and  the  payments  made,  if  any, 
is  to  prevent  fraud  and  collusion,  and  to 
enable  the  owner  to  ascertain  and  verify  the 
correctness  of  the  demand,  and  to  give  defi- 
nite information  to  purchasers  and  Incum- 
brancers. Where  the  work  Is  contracted  for 
as  an  entirety  for  a  specific  amount,  and 
this  Is  so  set  out  in  the  account  filed,  all 
the  Information  is  given  that  Is  needed  or 
can  be  reasonably  required.  It  Is  there- 
fore our  conclusion  that  the  account  filed  in 
this  case  is  sufficient  And  this  has  been 
the  course  ot  decisions  of  the  courts  of  last 
resort  of  a  number  of  the  states  having  me- 
chanic's lien  laws  similar  to  our  own.  Gun- 
ther  V.  Bennett,  72  Md.  384,  19  Ati.  1048; 
Young  V.  Lyman,  9  Pa.  St  449;  Pool  v. 
Wedemeyer.  56  Tex.  287;  Heston  v.  Martin, 
11  Gal.  41;  France  v.  Woolstou,  4  Houst  561; 
Bank  v.  Curtis,  18  Conn.  S12;  King  v.  Smith, 
42  Ilinn.  286,  44  N.  W.  65;  Leeds  v.  Little, 
42  Minn.  414, 44  N.  W.  309;  and  School  Dlst 
V.  Howell,  44  Kan.  285,  24  Pac.  366l  The 
statute  of  Maryland  requires  that  everysnch 
claim  shall  set  forth,  among  other  things, 
"the  amount  or  sum  claimed  to  be  due,. and 
the  nature  or  kind  of  work  or  the  kind  and 
amount  of  materials  furnished,  and  the  time 
when  the  materials  were  furnished  or  the 
work  done."  In  Gunther  v.  Bennett,  snpra, 
the  conrt  said:  "The  only  objection  taken  to 
It  (the  bill  of  particulars]  Is  that  It  does  not 
set  forth  the  amount  of  materials  furnished. 
This  court  has  frequently  held  that  this  re- 
qnlrement  most  be  complied  with.  But 
where  there  Is  a  contract,  as  here,  both  to  do 
the  work  and  furnish  the  materials  for  a 
certain  sum,  It  Is  not  required  to  do  more 
than  set  out  the  contract  price,  and  for  the 
obvious  reason  that  under  the  contract  it- 
self, no  amount  has  been  fixed  either  for  the 
work  or  materials  separately."  Counsel  for 
the  appellants  rely  upon  the  case  of  Shackle- 
fbrd  V.  Beck,  80  Va.  678,  as  authority  for  the 
osntentlon  that  an  Itemized  account  Is  re- 
qnlrad  tif  tte  statute  to  be  filed  In  every 
cmse.  An  examination  of  tiiat  case  shows 
fbat  It  was  anllbB  Hila  in  Important  features, 


and  that  It  did  not  proceed  to  the  extent 
claimed.  There,  while  the  original  contract 
was.  It  is  true,  for  a  sum  In  gross,  there 
were  also  charges  for  extra  work.  Payments 
had  been  made,  and  the  balance  due  on  the 
account  struck.  The  account  filed  In  that 
case  was  merely  for  this  balance.  All  the 
Items  of  work,  the  prices  thereof,  and  the 
payments  made,  were  omitted  from  the  ac- 
count, and  there  was  nothing  to  show  how 
the  balance  daimed  to  be  due  was  arrived  at 
It  reaUy  gave  no  Information  by  which  its 
correctness  could  be  verified,  but  in  this  case 
the  account  filed  sets  forth  what  the  con- 
tract for  the  stonework  was,  and  the  price 
agreed  to  be  paid,  together  with  each  item  of 
extra  work,  and  the  price  thereof,  and,  after 
applying  the  payments  made  to  the  general 
aggregate,  ascertains  the  balance  due.  The 
accounts  filed  in  that  case  and  in  this  are  In 
striking  contrast  inessential  elements.  There 
is  nothing  In  the  opinion  ot  the  court  In 
Shackleford  v.  Beck,  supra,  from  which  It 
can  be  concluded  that,  under  the  law  as  It 
then  was,  and  under  which  that  case  was 
decided,  an  account  containing  the  simple 
statement  of  the  work  done  or  irnit^trjitj^ 
furnished  under  a  contract  for  a  sum  In 
gross  would  not  be  held  sufficient  Said 
the  court  In  that  case:  "But  If  It  be  true, 
as  Insisted,  that  where  a  contract  Is  made 
in  gross  for  ttie  erection  of  a  building,  and 
supplying  the  material  entering  Into  its  con- 
struction, the  law  Is  complied  with  by  filing 
a  statement  of  the  amount  due  and  owing 
for  the  work,  It  is  not  applicable  in  this  case, 
because  a  considerable  portion  of  the  work 
was  done,  and  material  furnished,  und«  a 
verbal  contract  or  contracts,  outside  of  and 
not  Included  in  the  written  contract  with 
Beck;  all  of  which  are  embraced  in  the  item- 
ized account  rendered  by  appellant  to  Beck, 
but  which  account  was  not  filed  by  appellant 
in  the  clerk's  office  to  be  recorded  as  the 
law  requires."  80  Va.  577.  This  decision 
was  rendered  on  June  25,  1885,  when  the 
statute  (Code  1873,  c.  115,  §  4)  required  that 
the  contractor  should  file  "a  true  account  of 
the  work  done  or  materials  furnished."  Since 
then  the  law  has  been  much  modified.  The 
word  "true"  has  been  omitted  from  the  re- 
quirement of  the  statute,  and  a  new  section 
incorporated  (Code  1887,  g  2478),  which  pro- 
vides that  "no  inaccuracy  in  the  account  filed 
•  •  •  shall  invalidate  the  Uen  if  •  •  • 
the  account  conform  substantially  to  the  re- 
quirements" of  the  statute,  "and  Is  not  will- 
fully fttlse." 

3.  As  to  the  verification  of  the  account 
The  statute  requires  that  the  account  shall  be 
verified  by  the  oath  of  the  claimant  or  bla 
agent  It  prescribes  no  particular  form  of 
veriflatlon.  At  the  foot  of  the  account  filed 
In  this  case  Is  appended  the  certificate  of  the 
notary  that  James  Netherwood  i>et8onaIly  ap- 
peared before  him  and  "made  oath  to  the 
correctness  of  the  account."  This  Is  a  snffl- 
dent'  verification   under   the   statute.    The 
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case  of  McDonald  r.  Rosengarten,  184  IlL 
120,  25  N.  E.  429,  relied  on  by  counsel  for 
appellants  to  show  that  the  affidavit  here 
waa  defective,  differs  materially  from  this. 
The  affidavit  to  the  account  there  was  mere- 
ly that  the  claimant  "had  performed  the  la- 
bor and  fumlshied  the  materials  set  forth  In 
the  statement  of  claim  for  a  lien."  Under 
the  statnte  of  Illinois  no  lien  can  be  had  un- 
less the  work  shall  be  done  or  materials  be 
furnished  within  a  given  time  from  the  com- 
mencement of  the  work,  or  the  delivery  of 
the  material.  "Time,"  said  the  court  in  the 
case  cited  above,  "is  therefore  an  indispensa- 
ble element  to  be  considered  in  the  enforce- 
ment of  any  lien  imder  the  statute,  and  no 
Uen  can  be  enforced  disregarding  the  terms 
of  the  statute."  The  affidavit  was,  there- 
fore, held  to  be  fatally  defective,  because  of 
the  omission  of  the  element  of  time,  as  re- 
4iulred  by  the  statute. 

4.  As  to  the  notice  to  the  owner.     It  is 
proved  that  on  the  day  the  lien  was  per- 
fected an  exact  copy  of  the  aocotmt  as  filed 
in  the  clerk's  office  of  the  ohsncery  court, 
and  of  the  statement  for  the  lien  attached  to 
the  account,  was  served  on  Taylor,  the.  own- 
er.   We  have  already  shown  that  the  ac- 
count filed  was  a  sufficient  compliance  with 
the  statute,  and  It  therefore  follows,  as  a 
matter  of  course,  that  the  notice  given  to  the 
owner,  as  above  stated,  was  sufficient     It 
was  Insisted  that  the  plaintiff  was  not  enti- 
tled to  force  the  lien  for  his  full  claim  be- 
cause of  the  delay  in  executing  his  wosk. 
When  Bell  secured  the  contract  for  building 
the  house  for  Taylor  he  solicited  Netberwood 
to  contract  for  the  stonework.    The  plan  and 
specifications  required  that  the  stone  to  be 
tued   in   the  constraction   of   the   building 
should  be  obtained  from  the  Alderson  Brown- 
stone  Company.     Netberwood  bad  formerly 
met  with  much  delay  in  getting  stone  from 
this  company,  and  he  hesitated  to  make  an 
«8tlmate  for  the  work.     He  was  induced  to 
do  so  by  the  following  letter:     "Mr.  James 
Netberwood:    I  have  the  contract  on  Taylor's 
bouse.     Please  make  out  a  Uat  of  the  stone 
at  once,  and  hand  it  to  Mr.  Wilson  or  Mr. 
James  D.  Crump.     Mr.  West  will  bind  tbem 
to  furnish  you  the  stone  in  a  certain  time, 
and  you  to  write  me  a  proposition  to  do 
the  stonework  as  per  plan  and  specifications 
for  so  much,  and  agree  not  to  delay  the  work 
any  time  after  the  stone  is  delivered  to  yon. 
I  leave  the  plans  in  your  office.    Please  re- 
turn   them    to    me    to-night     Tours,  truly, 
John  F.  Bell,  1009  W.  Main  St     April  8th, 
1890."     Messrs.  Wilson  and  Crump  were  offl- 
^cers  of  the  Alderson  Brownstone  Company, 
and  Mr.  West  waa  the  architect  of  the  house 
to  be  built  for  Mr.  Taylor,  and  furnished  the 
plana  and  specifications.     No  time  was  speci- 
fied within  which  Netberwood  should  com- 
plete bis  work.     He  only  agreed  not  to  delay 
it  any  time  after  the  stone  was  delivered  to 
-him.     It  is  apparent  from  the  evidence  that 
there   was   great .  delay   in   completing  the 


house  so  as  to  be  occupied  by  Taylor,  and 
considerable  delay  in  doing  the  stonework. 
We  are  satisfied,  however,  from  the  evidence 
that  the  delay  was  not  the  fault  of  Nether- 
wood,  but  caused  by  the  delay  in  delivering 
to  him  the  stone.  He  ordered  It  promptly 
from  the  company  after  receiving  from  Bell 
the  contract  for  the  work,  and  did  not  delay 
the  work  after  the  stone  was  delivered  to 
him.  Tbere  was  not  sufficient  ground  to 
abate  the  amount  for  which  the  Uen  was 
claimed,  and  the  chancery  court  rightly  so 
held. 

It  is  also  assigned  as  error  that,  while  the 
bill  was  filed  to  enforce  the  Uen  against  the 
house  and  lot  of  Taylor,  the  court  entered  a 
personal  decree  against  Wirt  B.  Taylor  and 
John  F.  Bell  for  the  amount  of  the  lien.  The 
court,  by  its  decree,  established  the  lien  for 
the  amount  for  which  It  was  perfected  under 
the  statute,  and  entered  the  decree  against 
Taylor  and  Bell,  as  stated.  While  It  would 
have  been  more  regular  and  proper  to  have 
decreed  that  their  property  be  subjected,  by 
renting  or  selling,  to  the  payment  of  the  lien, 
yet,  inasmuch  as  all  the  parties  were  prop- 
erly before  the  court,  and  the  court  ascer- 
tained that  Bell,  the  general  contractOT,  owed 
James  Netherwood  the  amount  claimed  un- 
der the  lloi,  and  that  Taylor  owed  Bell  more 
than  enough  to  satisfy  the  lien,  neither  of 
tbem  is  injured  by  the  form  of  the  decree, 
nor  has  any  good  cause  for  complaint  Tay- 
lor, in  his  answer,  admits  that  he  holds  the 
amount  of  money  claimed  In  his  hand  to  be 
paid  to  Bell  or  otberwlse,  as  the  court  may 
direct  It  would  be  a  vain  and  useless  act 
to  subject  the  property  to  the  payment  of  the 
Uen  when  the  owners  already  bad  the  money 
In  hand  to  pay  It,  and  only  waited  for  the 
court  to  decide  to  whom  be  should  pay  ft 
There  was  no  occasion,  therefore,  'tar  the 
court  to  direct  that  Taylor's  property  on 
which  the  Uen  was  perfected  should  be  rent- 
ed or  sold,  but  only  to  decree  to  whom  It 
should  be  paid.  We  are  therefore  of  the 
opinion  that  the  decrees  of  the  chancery 
court,  from  which  tbe  appeal  was  taken,  must 
be  affirmed. 


LEWIS  V.  COMMONWB)ALTH.x 

(Supreme  Court  of  Appeals  of  Virgiuia.     Dec. 

22,  1894.) 

Error  to  circuit  court,  Accomack  county^ 
One  Lewis  was  convicted  of  selling  liquor  con- 
trary to  law,  and  brings  error. 

Quinby  &  Qninby  and  Blackstone  &  Bardick, 
for  plaintifF  in  error.  R.  Taylor  Bcott,  Atty. 
Qen.,  for  the  Gommonwealtb. 

HINTON,  J.  This  case  In  all  material  par^ 
ticulars  is  like  the  case  of  Lewis  v.  Com.  (jnst 
decided)  20  8.  B.  777,  and,  for  the  reasons  giv- 
en in  the  opinion  in  that  case,  the  setloa  of  the 
circuit  court  in  refosing  a  writ  of  error  to  the 
county  court  of  Accomack  is  plainly  right,  and 
the  judgment  of  the  said  county  court  must  be 
affirmed. 

1  Reported  by  F.  S.  Kirkpatri<±,  Kaq^at  the 
Lynchburg  bar. 
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MITCHELL  T.  COMMONWEALTH,* 

(Supreme  Coart  of  Appeals  of  Virginia.     Jan. 
17,  1895.) 

iHDIOTMim  lOB  SbLLINQ  LlQVOIl  —  JOIMDaB    Vt 

OtrSHSBS — ElBCTION — JCDOMBNT  FOB 

ASOBBQATB  or  FlRBS. 

1.  An  indictment  for  selling  liqnor  without 
Hcenae  contained  three  counts,  alleging  a  sale 
to  a  different  person,  at  a  different  time  and 
[dace,  in  eadi  count  HM  that,  as  each  coont 
charged  a  misdemeanor  upon  which  the  same 
or  similar  judgments  might  be  giren,  the  indict- 
ment was  good. 

2.  Where  the  offense*  diarged  in  different 
counts  are  all  misdemeanors  of  the  same  general 
character,  the  attorney  for  the  commonwealth 
will  not  be  compelled  to  elect  between  them. 

8.  Where  a  jury  find  the  prisoner  gnil^  on 
two  counts  of  selling  liquor  without  license,  and 
impose  a  fine  of  $100  in  each  case,  it  is  not  ei^ 
ror  in  the  court  to  enter  one  judgment  for  $200, 
instead  of  two  for  $100  each. 

Error  to  circuit  court,  Green  coanty. 

W.  B.  F.  Mitchell  was  convicted  of  Belling 
liquor  without  a  license,  and  brings  error. 
AffinDod. 

Field  &  Thomas,  for  plaintiff  in  error.  B. 
Taylor  Scott,  Atty.  Qeo.,  for  the  Oommon- 
wealtli. 

HARRISON,  J.  W.  B.  F.  Mitchell  was  in- 
dicted at  the  September  term,  1892,  of  tbe 
county  coort  of  Green  connty  for  selling 
ardent  spirita  by  retail  withoat  license,  and 
at  tbe  January  term,  1893,  of  said  court, 
was  tried  and  convicted,  and  Judgment  en- 
tered  accordingly.  To  tbe  rulings  and  judg- 
ment of  tbe  county  court,  said  Mitchell  was 
awarded  a  writ  of  error  from  the  circnit 
court  of  Green  county,  which  court,  at  Its 
June  term,  1893,  affirmed  tbe  Judgment  of 
tbe  county  court;  and  thereupon  a  writ  of 
error  and  ropeiBedeas  was  obtained  from 
this  court 

In  his  petition  for  appeal,  tbe  defendant 
aaaigna  five  grounds  of  error,  which  will 
now  be  considered  in  their  order. 

1.  "That  tbe  county  court  erred  in  over- 
mllng  tbe  defendant's  demurrer  to  the  in- 
dictment, for  the  reason  that  there  were 
three  distinct  offenses  charged,  to  wit,  a  vio- 
lation of  tbe  revenue  laws  at  three  different 
times,  and  to  three  different  persons."  Tbe 
Indictment  contains  three  counts.  In  each 
the  defendant  Is  charged  with  having  sold, 
at  a  different  time,  and  to  a  different  per- 
son, one  pint  of  whisky  without  license. 
Each  count  in  this  indictment  is  a  good 
count,  and,  each  being  for  a  misdemeanor, 
there  is  no  misjoinder.  The  indictment 
charges  the  defendant  with  three  separate 
offenses  of  a  like  character,  to  wit,  selling 
ardMit  spirita  by  retail  without  license.  For 
each  offense  the  punishment  Is  the  same,  in 
the  discretion  of  the  Jury;  and  in  each  case 
there  would  have  been  tbe  same  or  a  simi- 
lar verdict    In  point  of  law,  it  is  no  objeo- 


*  Reported  by  F.  a  Klrkpatrlck.  Esq., 
L^acfabnrg  bar. 
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tlon  that  several  misdemeanors  of  the  same 
nature,  and  upon  which  tbe  same  or  a  simi- 
lar Judgment  may  be  given,  are  contained 
in  different  counts  of  the  same  indictment 
This  has  been  long  tbe  general  and  well- 
settled  rule  of  tbe  common  law,  and  cannot 
be  now  questioned.  1  Chit  Cr.  Law,  U9; 
Dowdy  T.  Com.,  9  Grat  727;  Scott's  Case, 
14  Grat  687;  1  Bisb.  Cr.  Proc.  t  452. 

2.  "That  tbe  court  should  have  required 
the  attorney  for  tbe  commonwealth  to  elect 
which  of  the  three  counts  in  said  indictment 
be  would  select  to  try  tbe  defendant  upon 
first"  In  cases  of  felony,  whece  several 
offenses  are  charged  in  sundry  counts  of  the 
same  indictment,  if  the  court  sees  that  the 
charges  are  so  distinct  that  to  try  them  to- 
gether would  confound  tbe  prisoner,  or  dis- 
tract tbe  attention  of  tbe  jury,  it  will  re- 
quire tbe  commonwealth's  attorney  to  se- 
lect which  count  he  will  try  lint  In  the 
case,  however,  of  mere  misdemeanors,  which 
are  only  punl^habIe  by  fine  and  imprison- 
ment, tbe  prosecutor  is  permitted  to  Join 
and  try  several  distinct  offenses  in  tbe  same 
indictment,  and  without  being  required  to 
elect  on  which  -charge  he  will  proceed.  1 
Chit  Cr.  Law,  248;  Dowdy  v.  Com.,  9  Giat 
727.  It  would  be  both  unwise  and  unnec- 
essary, in  a  case  like  the  one  under  consid- 
eration, to  consume  the  time  of  the  court, 
and  subject  tbe  parties  to  the  cost  of  sev- 
eral trials,  when  one  would  dispose  of  the 
whole  matter,  and  without  the  slightest  prej- 
udice to  tbe  accused. 

3.  "It  is  insisted  that  there  is  a  variance 
between  the  verdict  and  tbe  judgment,  in 
this:  that  tbe  jury  found  tbe  defendimt  gnil- 
igr  on  two  counts  of  tbe  indictment,  and  fined 
him  $100  in  each  case;  whereas  the  coort 
gave  one  Judgment  for  $200  and  costs,— die 
aggregate  amount  of  the  two  unes."  Tbe 
objection  is  that  tbe  jury  found  the  prisMier 
guilty  of  two  offenses,  and  the  court  showed 
by  tbe  form  ot  its  judgment  that  be  was  only 
guilty  of  one.  In  other  words,  tbe  defendant 
complains  that  the  public  records  minimise 
his  public  offenses.  The  defendant  was  not 
Injured  by  tbe  action  osmplalned  of,  but 
Iieneflted,  for  be  was  at  least  saved  the  costs 
attaching  to  two  Judgments.  Both  fines  were 
in  one  case,  botb  due  to  the  commonwealth, 
and  botb  due  from  the  defendant  Tbe  court 
pursued  tbe  proper  practice,  in  a  case  like 
this,  to  enter  one  Judgment  covering  the 
aggregate  sum  recovered  by  the  oommon- 
wealth  under  the  indictment 

4.  "That  no  process  had  ever  been  issued 
against  the  defendant  informing  him  with 
what  be  was  charged,  and  that  it  was  error 
to  proceed  to  trial  until  be  was  so  served, 
which  he  insists  was  never  done."  Withoat 
stopping  to  consider  the  fact  that  the  dtfend- 
•nt  was  In  court,  at  tbe  trial,  with  a  number 
of  witnesses  in  bis  behalf,  testifying  also 
himself,  and  that  no  obJecti<Mi  appears  te 
bare  been  token  at  the  time  to  the  regularity 
of  the  proceeding,  it  is  a  sufficient  answer 
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to  this  objection  that  It  appears  from  the  snp- 
plemental  record,  brought  up  since  the  cam 
was  in  this  court,  that  the  defendant  waa 
properly  served  with  process  to  answer  the 
Indictment,  and  that  a  mere  oversight  of  the 
clerk  occasioned  Its  omission  from  the  orig- 
inal record. 

5.  "That  the  court  should  have  set  aside  the 
verdict,  as  contrary  to  the  law  and  evidence, 
on  the  defendant's  motion."  We  have  ex- 
amined the  evidence  certified  In  this  case, 
and  under  the  familiar  rule  applicable  where 
the  evidence  is  certified,  that  it  is  to  be  treat- 
ed as  a  demurrer  to  evidence,  we  have  no 
difficulty  In  reaching  the  conclusion  that  the 
Jury  were  Justified  in  their  verdict,  and  there- 
fore the  court  did  not  err  In  refnsing  to  set 
the  same  aside. 

Although  not  assigned  as  errw  In  the  pe- 
tition. It  is  earnestly  contended  at  bar  that 
the  court  erred  in  instructing  the  Jury  that 
the  punishment  fixed  by  law  for  the  ofTenses 
charged  In  the  indictment  was  a  fine  of 
not  less  than  $100,  nor  more  than  $500,  for 
each  offense.  No  exception  was  taken  to 
this  Instruction  at  the  time,  and  It  is  there- 
fore no  part  of  the  record,  and  cannot  now 
be  objected  to.  The  instruction,  however, 
correctly  propounds  the  law.  See  Acts  188fr- 
90,  p.  242,  c.  244,  subc.  2,  {  1. 

For  the  foregoing  reasons,  the  court  Is  of 
opinion  ths.t  there  is  no  error  in  any  of  the 
rulings  of  the  county  court,  and  therefore 
the  Judgment  of  the  said  court,  and  of  the 
circuit  court  of  Green  county  approving  the 
same,  must  be  affirmed,  with  cost& 


GASH  V.  COMMONWH5A1.TH.1 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

17,  1896.) 
Paossoonoir  »ob  HomioIbs— Rsvnrw  oh  Appsai. 

— BO»FI01BatOT  0»  EVIDSNOI. 

1.  Where  the  record  shows  that  the  defend- 
ant pleaded  "Not  guilty,"  the  supreme  court  will 
disregard  an  exception  that  the  prisoner  was 
tried  without  a  plea. 

2.  The  evidence  showed  that  the  murder  for 
which  the  defendant  was  convicted  was  com- 
taitted  on  a  farm  In  the  county  wherein  the  ac- 
cused was  tried.  Held,  that  the  venue  was 
proved. 

8.  On  a  trial  for  murder,  where  some  evi- 
dence has  been  given  which  tends  to  prove  the 
fact  In  Issue,  or  the  evidence  consists  of  cir^ 
cnmstances  and  presumptions,  a  new  trial  will 
not  be  granted  merely  because  the  court,  if  up- 
on the  Jury,  would  have  ^ven  a  Afferent  ver- 
dict. To  warrant  a  new  trial  in  anch  cases,  the 
evidence  should  be  plainly  insufficient  to  war- 
rant the  finding  of  the  Jary. 

4.  Where  the  evidence  is  certified,  and  not 
the  facts  proved,  vnder  section  8484,  C!ode  1887, 
the  case  stands  as  upon  a  demurrer  to  appel- 
lee's evidence. 

5.  The  evidence  showed  that  defendant  was 
present  at  a  murder  committed  during  a  drunk- 
en brawl;  that  the  murdered  man  was  struck 
with  a  blunt  instrument,  and  the  accused  was 

I  at  the  time  and  place  of  the  murder  with  a 


1  Reported  by  F.  &  Kirkpatrlck,  Bsq.,  of  the 
Lynchburg  bar. 


piece  of  rail;  that,  on  his  way  home  that  night, 
the  accused  said  not  to  mind  about  "the  mur- 
dered man,"  that  he  had  been  bulldozing  around 
there  long  enough,  but  "I've  fixed  him  to-night"; 
and  that  the  accused  admitted  to  his  brother 
that  he  struck  deceased.  Held,  that  a  verdict 
of  guilty  of  voluntary  manslaughter,  and  an  im- 
prisonment for  five  years,  would  not  be  set 
aside. 

Error  to  chrcult  court.  King  George  county. 

The  plaintiff  In  wror,  Edgar  Cash,  was 
tried  for  the  murder  of  one  Henry  Speaks, 
and  convicted  by  the  Jury  of  voluntary  man- 
slaughter, and  sentenced  for  five  years  to  the 
penitentiary.  The  facts  referred  to  as  being 
In  bill  of  exceptions  No.  2,  page  11  of  the  rec- 
ord, are  that  after  the  first  list  and  first 
venire  facias  In  this  cause  were  issued,  on 
Saturday,  the  7th  day  of  April,  the  prisoner 
moved  to  quash  the  writ  of  venire  facias, 
which,  before  trial,  was  done;  and  on  Mon- 
day, the  9th  day  of  April,  issued  a  new  writ 
of  venire  facias,  taking  a  new  list  furnished 
the  sheriff  on  the  last-named  day,  which  said 
list  and  venire  facias,  before  service,  were 
changed  by  the  court  by  the  erasure  of  the 
name  of  one  venire  man,  and  the  substitu- 
tion of  another,  on  both  list  and  writ;  and 
therefore  the  prisoner  moved  the  cotirt  to 
quash  said  writ,  which  was  overruled. 

W.  A.  Rose,  for  plaintiff  In  error.  E.  Tay- 
lor Scott,  Atty.  Gen.,  for  the  Oommonwealth. 

GARDWBLL,  J.  Edgar  Cash  was  convict- 
ed  of  voluntary  manslaughter  In  the  county 
cotot  of  King  George  county,  at  the  AprU 
term,  1894,  upon  an  indictment  charging  him, 
together  with  Henry  Campbell,  Henry  Hall, 
Jefferson  Cash,  and  Needham  Williams,  with 
the.  murder  of  one  Henry  Speaks,  and  his 
punishment  fixed  by  the  Jury  at  five  years' 
confinement  in  the  state  penitentiary.  A  mo- 
tion for  a  new  trial  was  made,  and  refused 
by  the  county  court;  and,  upon  application 
to  the  Judge  of  the  circuit  court  of  King 
6e<M:Ke  county,  a  writ  of  error  to  the  county 
conrt  was  refused.  To  this  refusal  by  the 
Judge  of  the  circuit  court,  a  writ  of  error  waa 
nwarded  by  one  of  the  Judges  of  this  conrt 

The  petition  of  the  plaintiff  for  this  writ 
of  error  alleges  the  following  «Tors  of  the 
county  court,  namely:  Fhrst,  that  the  ac- 
cused was  tried  without  a  plea;  second,  that 
no  venue  was  proven;  third,  that  the  court 
erred  In  refnsing  to  quash  tlie  venire  facias 
on  Monday,  April  9,  1894,  on  the  ground 
that  the  coart,  after  said  writ  was  returned 
executed,  erased  therefrom  the  name  of  a 
venire  man,  and  Inserted  therein  the  name 
of  another,  etc.;  and  that  the  county  court 
erred  In  overruling  the  motion  of  the  aocoaed 
to  set  aside  the  verdict  of  the  Jury,  and 
grant  him' a  new  trial,  on  the  ground  that  the 
said  verdict  Is  contrary  to  the  law  and  the 
evidence,  etc.;  and)  furtho',  that  the  oounty 
court  erred  In  not  granting  the  accused  a  new 
trial  on  the  alleged  after-discovered  evUenoe 
of  one  Henry  CampbelL 

Taking  the  eaarsas^isned.  in  tboir  eciier. 
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we  come,  first,  to  the  question  irbether  or  not 
the  accused  was  tried  without  a  plea.  The 
record,  in  the  bill  of  exceptions  No.  1  (page 
10  of  the  printed  record),  shows  that  the 
plea  of  "Not  guilty"  was  entered,  and  that 
the  record  of  the  trial  court  so  showed,  and 
that  no  objection  was  made  to  the  record 
by  the  prisoner;  hence  this  assignment  of 
errra:  is  not  well  grounded. 

2.  Was  the  Tenue  proTen?  The  evidence 
shows  conclusively  that  the  murder  of  Henry 
Speaks  was  committed  at  a  cabin  on  the 
Chatterdon  farm,  and  that  said  farm  Is  in 
King  George  county,  thus  disposing  of  this 
assignment  of  error. 

3.  The  facts  upon  which  this  third  assign- 
ment of  oror  Is  made  are  not  sustained  by 
tbe  record,  but  the  contrary  is  shown  in 
bUl  of  exceptions  No.  2  (page  11  of  printed 
record).  Thus,  this  assignment  of  errcH:  is 
disposed  of,  and  brings  this  court  to  the  real 
question  in  the  case,  to  wit:  Is  the  evidence 
plainly  insufficient  to  warrant  the  finding  of 
the  jury,  and  did  the  county  court  err  in  re- 
fusing to  set  the  verdict  aside,  and  grant 
tbe  accused  a  new  trial,  on  the  ground  that 
the  ▼M'dlct  Is  contrary  to  the  law  and  the 
evidence,  or  did  the  court  err  In  refusing  to 
grant  the  accused  a  new  trial  on  the  alleged 
after-discovered  evidence  of  Henry  Camp- 
bell? 

Tbe  case  stands  upon  a  demurrer  to  the 
commonwealth's  evidence,  "the  evidence"  be- 
ing certified,  and  not  "the  facts  proved." 
Code  Va.  {  3484,  amended  by  Acts  1801-82, 
p.  962.  This  court.  In  Grayson's  Case,  6 
Orat  712,  and  In  Blosser  t.  Harshbarger,  21 
Orat  214,  established  the  roles  which  are 
adopted  and  reaffirmed  In  Fryer's  Case,  27 
Qrat  1009,  governing  tbe  granting  of  new 
trials.  They  are  as  follows:  First  "Where 
tbe  verdict  Is  against  law.  This  occurs 
where  the  issue  Involves  both  law  and  fact, 
and  the  verdict  Is  against  the  law  of  the 
case  upon  the  facts  proved."  Second.  "Where 
the  verdict  Is  contrary  to  die  evidence.  This 
occurs  where  the  Issue  Involves  matter  of 
fact  only,  and  the  fact  proved  required  a 
different  verdict  from  that  found  by  the 
Jury."  Third.  "Where  the  verdict  is  with- 
out evidence  to  support  It  This  occurs 
where  there  has  been  no  proof  whatever  of 
a  material  fact,  or  not  sufficient  evidence  of 
tbe  fact  or  facts  In  issue.  Where  some  evi- 
dence has  been  given  which  tends  to  prove 
the  fact  In  Issue,  or  tte  evidence  consists 
of  dreamstances  and  presumptions,  a  new 
trial  win  not  be  granted  merely  because  the 
court,  if  upon  the  jury,  would  have  given  a 
different  verdict  To  warrant  a  new  trial 
in  such  cases,  the  evldoice  should  be  plainly 
Insuffidsnt  to  warrant  the  finding  of  the 
JuTX."  Tbe  lint  rule  thus  laid  down  has  no 
application  to  tbls  case,  as  the  Issue  does  not 
iiiT<^e  botb  law  and  fact;  and  we  are  there- 
foreto  be  governed  byHiesecond  and  third  In 
disposing  of  tbe  case  here.  We  are  of  opin- 
toB  that  ttto  «Ttd«iim  in  this  case  la  not  only 


not  plainly  Insufficient  but  fully  warrants 
the  finding  of  the  jury.  The  evidence  shows 
that  the  accused.  Edgar  Cash,  was  at  the 
cabin  on  Chatterdon  farm  (the  scene  of  the 
murder)  on  tbe  night  of  March  10, 18&1;  tiiat 
he  was  engaged  In  the  row  or  drunken  brawl 
that  resulted  In  the  killing  of  Henry  Speaks; 
that  the  murdered  man  was  struck  with 
some  blunt  instrument;  that  the  accused 
was  seen  In  the  yard  and  in  the  crowd,  when 
the  fatal  blow  waa  strudc,  with  a  piece  of 
rail  answering  to  the  description  of  the  in- 
strument with  which  tbe  murder  was  com- 
mitted, according  to  the  physicians  who 
made  the  autopsy;  that  the  accused,  on  bis 
way  home  that  night,  after  the  killing  took 
place.  In  referring  to  the  victim,  Henry 
Speaks,  said  to  Manuel  Williams,  a  witness 
examined  tor  the  commonwealtli,  "Never 
mind  about  him.  Tlie  son  of  a  bitch  has  been 
bulldozing  around  here  long  enough,  but 
rve  fixed  him  to-night  Come  along";  and 
that  the  accused,  at  his  house  the  next  morn- 
ing, told  his  brother  Jefferson  Cash,  anolber 
witness  examined  for  the  commonwealth, 
that  "he  [Cash]  struck  the  deceased."  Upon 
this  testimony,  we  think  that  the  verdict  of 
the  jury  Is  fuUy  justified,  and  are  tberef(«« 
of  opinion  that  there  Is  no  error  in  any  of 
the  rulings  of  tbe  county  court,  and  that 
the  judgment  of  the  said  court,  and  of  the 
circuit  court  of  King  George  county  approv- 
ing the  same,  must  be  affirmed. 


CAMPBELL  V.  00MM0NWBALTH.1 

(Supreme  Court  of  Appeals  of  ^Hrglnla.     Jan. 

17,  189S.) 

Error  to  circuit  court.  King  George  county. 
Henry  Campbell  was  convicted  of  v«dnntaiy 
manalanehter,  and  brings  error. 

W.  A.  Boae,  for  plalntiS  in  error.  B.  Tay- 
lor Scott,  Atty.  Gen.,  for  the  Commonwealth. 

CAEDWBLL,  J.  Henry  Campbell  waa  con- 
victed of  voluntary  manslaughter,  in  the  county 
court  of  King  George  county,  at  tbe  April  term, 
1894,  and  his  term  of  imprisonment  In  the  state 
penitentiaTy  6zed  by  the  jury  at  two  years,  up- 
on an  indictment  charging  him,  together  with 
Edgar  Cash.  Henry  Hall,  Jefferson  Cash,  and 
Needham  Williams,  with  the  murder  of  Henry 
Speaks.  A  motion  for  a  new  trial  was  made, 
and  refused  by  the  county  conrt;  and,  upon  ap- 
plication to  the  judge  of  the  circuit  court  of 
King  George  county,  a  writ  of  error  to  the  judg- 
ment of  the  county  court  was  refused.  To  this 
refusal  by  the  ju^e  of  the  circuit  court,  a  writ 
of  error  was  awarded  by  one  of  the  Judges  of 
this  conrt 

The  indictment  In  this  case  is  the  same  as 
that  In  the  Case  of  Cash  (just  disposed  of  by 
this  conrt)  20  S.  E.  893,  and  the  record  is  the 
same,  except  that  the  crucial  and  only  pcnnt 
raised  here  is,  does  "the  evidence"  certified  by 
the  trial  court  found  on  pages  12  to  20  of  print- 
ed record,  support  the  verdict  of  the  juiyf  and 
except  further,  that,  if  the  evidence  In  this  ease 
differs  at  all  in  effect  from  that  in  the  Case  of 
Cash  (both  under  indictment  for  the  same  of- 

1  Beported  hr  F.  &  Kii>kvatTick,  BSsq,  of  ths 
I^mchburg  bar. 
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fenae),  it  ia  stronger  against  the  accused,  Henry 
Campbell.  We  are  therefore  of  opinion  in  this 
case  also,  and  for  tiie  reasons  stated  in  writing 
and  filed  with  the  record  in  the  Case  of  Cash, 
tliat  there  Is  no  error  in  anr  of  the  rulings  of 
the  county  court  of  King  George  county,  and 
that  the  Judgment  of  the  aaid  court,  and  of 
the  circuit  court  of  King  George  county  approv- 
ing the  same,  must  be  affirmed. 


(91  Ta.  St) 

HOMB  BUILDING  ft  CONVBTANOBl  CO.  t. 

CITY  OF  ROANOKB  et  al.i 
(Supreme  Gonrt  of  Appeal*  of  Virginia.     Jan. 

31,1895.) 
Fowass  or  Cirr— Pnsua  IiipRoyaiiENTB— Ceanoi 

at  StBSST  OkAOB  —  ISJITRT  TO  ABUTTINa 
OWKBB— DAMNUX  ABBQUB  INJUBIJU 

1.  A  city  may,  under  its  legislatlye  char- 
ter, raise  or  lower  the  grade  of  its  streets  with- 
out compensating  abutting  owners  for  damage 
caused  thereby. 

2.  The  right  of  the  dty  to  change  the  grade 
is  independent  of  the  question  whether  the  fee 
of  the  street  is  in  ttie  city  or  in  adjoining  lot 
holders. 

8.  The  provision  of  the  charter  of  Roanoke 
dty  giving  it  power  to  "bnild  bridges  in  and 
culverts  under  the  streets"  authorizes  it  to  con- 
struct approaches  in  the  streets  to  bridges  built 
by  the  ci^. 

4.  The  city  of  Roanoke,  In  making  street 
improvements  authorized  by  its  chartei',  ia  the 
agent  of  the  state,  and  performing  a  public  duty 
imposed  upon  it  by  the  legislature,  and  is  not 
liable  for  consequential  damages,  If  it  act  with- 
in its  jurisdiction,  and  with  care  and  skill. 

5.  Acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroaching 
upon  private  property,  though  their  consequen- 
ces may  impair  its  use,  are  not  a  taUng  of  pri- 
vate property  within  the  constitutional  prohibi- 
tion agamst  taking  property  without  comiiensa- 
tion,  but  are  damnum  absque  injuria. 

6.  A  dty  charter  provision  requiring  all 
contracts  for  public  improvement*  to  be  let  to 
the  lowest  responsible  bidder,  after  notice,  etc., 
does  not  prohibit  the  dty  from  constructing  ap- 
proaches to  a  bridge  under  direction  of  its  own 
engineers  and  officers. 

Appeal  from  circuit  court  of  dty  of  Roan- 
oke 

Salt  by  the  Home  Building  ft  Conveyance 
Company  against  tbe  city  of  Roanoke  and 
others  to  restrain  the  erection  of  approaches 
to  a  certain  bridge.  From  a  decree  dissolv- 
ing an  injunction  granted,  complainant  ap- 
peals.   Affirmed. 

Scott  &  Dupny  and  A.  P.  Staples,  for  appel- 
lant Thos.  W.  MiUer  and  W.  A.  Glasgow, 
Jr.,  for  appellees. 

GARDWEIili,  J.  The  City  of  Roanoke,  on 
the  29tli  day  of  Jnly,  1890,  entered  into  an 
agreement  In  writing,  duly  executed,  with  the 
Norfolk  &  Western  Railroad  Company,  where- 
by the  said  railroad  company  agreed  on  its 
part  to  build,  and  furnish  the  material  there- 
for, at  Its  own  expense,  an  overhead  bridge 
across  tbe  railroad  at  three  points  in  the  city 
of  Roanoke,  among  the  number  at  Randolph 
■treet,  where  it  Intersected  with  Railroad  ave- 
nna,  running  parallel  to  said  railroad,  and  In 

1  Reported  by  V.  B.  KUpatrick,  Esq.,  of  the 
I^n«&barg  bar. 


consideration  Whereof  the  city  of  Roanoke 
agreed  on  its  part  to  bnild  the  approaches  to 
said  bridges.  Accordingly,  tbe  city  of  Roan- 
oke proceeded  to  constmct  the  approach  to  the 
bridge  to  be  erected,  and  which  has  been 
erected,  by  the  Norfolk  ft  Western  Railroad 
Company  across  its  roadbed  at  the  point  nam- 
ed In  Randolph  street,  and  the  city  prose- 
cnted  the  work  tlU  enjoined,  as  will  be  herein- 
after stated.  On  Aagnst,  4,  1891,  the  Home 
Building  ft  Conveyance  Company,  a  corpora- 
tion duly  chartered  under  the  laws  of  Vir- 
ginia, as  owner  of  a  certain  lot  of  land  In  the 
dty  of  Roanoke,  situated  on  the  east  side  of 
Randolph  street  at  and  near  tbe  intersection 
of  said  street  with  Railroad  avenue,  and  as  a 
taxpayer  of  said  city,  presented  Its  bill  of  com- 
plaint, together  with  certain  exhibits  and  affl- 
darltB  therewith,  to  the  Honorable  Henry  B. 
Blair,  judge  of  the  circuit  court  of  the  city  of 
Roanoke,  praying  that  the  city  and  one  T.  S. 
Boswell,  their  agents,  etc.,  be  enjoined  and 
restrained  from  further  prosecuting  the  w(»-k, 
and  that  all  obstructions  placed  by  them  in 
and  upon  Randolph  street  be  removed,  unless 
complainant  was  compensated  for  Injuries 
sustained,  etc.  And  the  defendants  to  the 
bill,  having  been  notified  of  the  application 
fw  the  Injunction,  appeared  by  coxmsel,  and 
filed  thdr  demurrers  and  answers  to  the  bill, 
to  which  answers  tbe  complainant  replied 
generally,  but  the  judge,  for  reasons  stated  In 
the  order  entered  by  him  August  6,  1891,  re- 
fused to  grant  the  same;  whereupon  the  com- 
plainant, after  first  agreeing  with  the  defend- 
ants as  to  the  time  and  place  thereof,  on  the 
20th  day  of  August,  1891,  at  Marion,  Va.,  re- 
newed its  motion  for  Injunction  before  one 
of  the  judges  of  this  court,  who  likewise  re- 
fused It  After  notice  to  the  defendants,  com- 
idainant  on  the  14th  day  of  September,  1891, 
presented  before  another  of  the  judges  of  this 
conrt  at  Staunton,  the  original  papers  there- 
tofore presented  to  the  Judge  of  the  drcuit 
court  of  the  city  of  Roanoke,  and  again  re- 
newed Its  motion  for  an  Injunction  accord- 
ing to  the  prayer  of  the  bill,  which  was  grant- 
ed; and  tbe  cause,  together  with  all  papers 
therewith,  was  remanded  to  the  circuit  court 
of  the  cl^  of  Roanoke  for  further  proceed- 
ings therein,  etc.  On  the  9th  day  of  Novem- 
ber, 1891,  the  circuit  court  of  the  city  of 
Roanoke  dissolved  the  injunction,  and  dis- 
missed complainant's  bill,  and  it  is  from  this 
decree  that  an  appeal  was  allowed  to  this 
court  by  one  of  its  Judges,  and  to  operate  as 
a  supersedeas. 

The  material  fticts  in  the  case  are  fnlly  set 
out  in  the  pleadings,  and  not  controverted, 
and.  In  addition,  there  ia  an  agreement  of 
facts  between  the  parties,  reduced  to  writing, 
and  made  a  part  of  tbe  record.  That  we  may 
folly  understand  the  locus  in  qno.  It  will  be 
necessary  to  refer  here  particularly  to  the  fol- 
lowing among  the  facts  agreed  on,  namely: 
"That  the  approadi  at  Randolph  street  starts 
at  a  grade  at  the  northern  side  of  Oampbdl 
■tceet;  and  rlsea  to  a  height  of  13  feet  at  Oie 
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aartlieni  side  of  Salem  avenue,  which  la  of 
dirt,  and  la  In  Randolph  street  That  In  Ran- 
d4dph  street  la  a  stone  stracture,  commencing 
at  the  northern  side  of  Salem  avenue,  at  the 
height  of  13  feet,  of  35  feet  In  width,  and  ex- 
tending to  within  60  or  65  feet  of  the  north- 
east  comer  of  Railroad  avenue  and  Randolph 
street,  and  rising  to  a  height  of  16  feet  That 
this  approach  and  structure  do  not  extend  to 
either  side  of  the  street  but  leave  on  each 
side  of  the  structure  about  7%  feet  on  Ran- 
dolph street  unoccupied,  available  for  the  use 
of  the  complainant  and  the  public  In  ai>- 
proachlng  to  the  complainant's  lot  on  Ran- 
dolph street  That  from  the  northern  end  of 
the  stone  structure  to  the  line  of  Railroad 
avenue  the  superstructure  rises  from  16  to  IS 
feet  at  the  sooth  line  of  Railroad  avenue,  and 
that  a  few  feet  south  of  the  south  line  of 
Railroad  avenue,  on  Randolph  street  are  two 
columns  supporting  the  superstructure.  That 
on  the  south  side  of  Railroad  avenue,  and  on 
the  north  line  of  the  curb  of  that  street  rises 
the  stairway  or  foot  approach  to  the  bridge, 
extending  frqm  the  east  line  of  lot  No.  18  to 
brldg&"  Upon  the  agreed  facts  and  those 
proven  In  the  ijecord  the  case  stands  thus: 
The  Norfolk  &  Western  Railroad  Ciompany, 
in  operation  now  nearly  a  lialf  century,  doing 
an  immense  business  in  passenger  and  freight 
traffic,  traverses  the  entire  length  of  the  city 
of  Roanoke  from  east  to  west,— a  city  that 
has  developed  from  a  way  station,  with  a  few 
residences  around,  to  a  city  of  some  20,000 
inhabitants,  almost  within  a  decade,  with  a 
portion  of  the  Inhabitants  of  the  city  on  the 
south  side  and  the  remainder  on  the  north 
aide  of  the  tracks.  That  for  a  great  dis- 
tance, Including  the  point  where  Randolph 
street  Intersects  Railroad  avenue,  a  surface 
crossing  from  one  side  of  the  railroad  to  the 
other,  was  almost,  if  not  entirely,  impractica- 
ble, In  view  of  the  number  of  tracks  along  the 
streets  of  the  dty  at  this  point  over  which 
there  is  a  constant  stream  of  passenger  and 
freight  trains,  as  well  as  yard  engines;  where- 
by, to  say  nothing  of  the  constant  danger  to 
which  the  traveling  public  was  subjected,  free 
Intercourse  between  the  citizens  of  the  city  re- 
siding on  different  sides  of  the  railroad  was  con- 
stantly interfered  with.  This  situation  being 
recognized  by  the  city  of  Roanoke,  It  as  early 
as  January  7,  1890,  passed  an  ordinance  sub- 
fflitting  to  the  freehold  voters  the  question  of 
issuing  bonds  to  the  amount  of  $30,000  for  the 
purpose  of  constructing  the  approaches  to  the 
bridges  to  be  built  across  the  Norfolk  &  West- 
em  Railroad  track  at  three  points.  Including 
the  one  at  Randolph  street;  and,  upon  a  vote 
being  taken  thereupon  on  the  18th  day  of 
February,  1890,  the  freeholders  almost  unani- 
mously approved  of  the  issuing  of  the  bonda 
The  bonds  were  Issued  and  negotiated,  and 
the  proceeds  thereof  in  cash  lay  in  the  treas- 
nry  of  the  dty,  lees  the  amount  expended  in 
the  prosecution  of  this  work  up  to  the  time  of 
the  service  of  the  injunction  In  this  suit 
This  Is  nowhere  controverted  in  the  record. 


and  the  work  of  building  the  approach  to  the 
bridge  at  Randolph  street  was  begun  in  No- 
vember, 1890,  and  prosecuted  till  the  Injunc- 
tion was  actually  served  upon  the  city  after 
September  14,  1891,  while  the  deed  to  appel- 
lant for  Its  property  on  Randolph  street  is 
dated  June  18,  1890. 

The  appellant  in  its  petition  for  appeal  to 
this  court  makes  a  general  assignment  of 
error  that  the  circuit  court  of  Roanoke  erred 
in  dissolving  the  lnjunctl(»  granted  In  tbis 
cause  by  Hon.  B.  W.  Lacy,  one  of  the  Judges 
of  this  court,  and  In  dismissing  petitioner's 
bill.  This  brings  up  the  questions  raised  by 
the  orlgrlual  bill  filed  In  the  lower  court,  fUI  ot 
which  hinge  upon  whether  the  oonstmcUon  by 
the  city  of  Roanoke  of  the  approach  to  Qie 
overhead  bridge  in  Randolph  street  without 
compensation  to  the  appellant  as  an  abutting 
lot  owner  Is  the  taking  of  the  property  of  ap- 
pellant without  compensation,  within  the 
meaning  of  section  14  of  artide  6  of  the  con- 
stitution of  Virginia;  In  other  words,  has  the 
city  of  Roanoke  transcended  the  authority 
conferred  upon  it  by  its  legislative  charter  In 
placing  the  approach  to  the  bridge  in  Ran- 
dolph street  in  the  manner  in  which  it  Is  con- 
structed? The  fifth  subdivision  ot  section  18 
of  the  charter  of  thecity  of  Roanoke  (Acts  1883- 
84,  p.  91)  gives  to  the  dly  of  Roanoke  the 
powOT  "to  dose  or  extend,  widen  or  narrow, 
lay  out,  graduate,  curb  and  pave,  and  othei^ 
wise  Improve  streets,  sidewalks,  and  public 
alleys  In  said  dty  and  have  them  kept  in 
good  Mder  and  properly  lighted;  and  over  any 
street  or  alley  which  has  been  or  may  be 
ceded  or  conveyed  to  the  dty  by  proper  deed, 
they  shall  have  like  power  and  authority  as 
over  other  streets  and  alleys;  they  may  tralld 
bridges  In  and  colverts  under  said  streets,  and 
may  prevent  or  remove  any  structure,  obstrac- 
tlon,  or  encroachment  over  or  under  any  street 
sidewalk,  w  alley  In  aald  dtj."  Mow,  It 
would  seem  clear— In  fact,  H  does  not  appear 
to  be  denied  In  this  record— that  this  danse 
In  tha  diarter  caotemi  upon  the  dty  fun 
poww  and  authority  to  erect  the  bridge 
across  the  railroad  track  at  Randolph  street, 
and  therefore  the  question  first  to  be  deter- 
mined Is,  did  that  authority  extend  to  the 
building  of  the  structure  termed  the  "ap- 
proach to  the  Mdge"  In  Randolph  street? 
And  Just  here  It  may  be  noted  that  it  is  no- 
where claimed  in  this  record  that  the  work  In 
c(»istmctlng  said  approach  to  the  bridge  la 
Randolph  street  was  being  done  In  a  negligent 
and  unskillful  manner,  whereby  the  appel- 
lant's property  has  been  Injured.  We  are 
therefore  to  deal  with  the  naked  question 
whether  the  dty  of  RoamAe  had  the  right  to 
build  this  approach  In  tiie  manner  to  which 
the  same  la  shown  to  have  been  done,  lite 
right  of  the  dty  under  Its  legislative  diarter 
to  raise  or  to  lower  the  grade  of  Ito  streets  Is 
too  wdl  established  In  Virginia  to  admit  of 
discussion  here.  Smith  T.  Olty  OooncQ  ot 
Alexandria,  33  Grat  208,  and  Kehrer  v.  Rich- 
mond City,  81  Va.  745.    Therefore,  had  the 
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city  of  Boanoke  raised  the  grade  of  the  entire 
■nrCace  of  Bandolpb  street  In  the  constroctloo 
of  the  approach  to  the  bridge,  the  right  to  do 
w  ccnld  not  have  been  gnestioned;    bat  the 
contention  of  the  appelant  here  Is  that  the 
■tractnre  called  the  "approach  to  the  bridge** 
oonstltntes  an  addltlmal  servitude. on  the  land, 
whereby  the  private  property  of  appellant,  as 
an  abutting  lot  owner,  la  taken  without  Just 
eompensatioa;  and  In  support  of  this  conten- 
tion the  able  counsel  who  argued  its  case  be- 
fore this   court  cited  numerous  authorities, 
which  will  be  norticed  later  on.    And  further, 
to  sustain  this  contention,  appellant  asserts 
that  the  fee  In  the  land  to  the  middle  of  Ran- 
dolph street  belongs  to  it,  but  we  do  not  see 
that  It  makes  any  material  dltference  In  the 
determination  of  this  case  whether  the  appel- 
lant owns   the  fee  In   Randolph  street  or 
whether  the.  dty  of  Boanoke  holds  It  In  tmst 
fbr  the  use  of  the  public.    Oooley,  Const.  Ltm. 
652-^55;   Barney  ▼.  Keokuk,  94  17.   B.  324; 
Northern  Tninsp.  Co.  of  Ohio  v.  Chicago,  99 
U.  S.  641.    The  last  case  named  was  an  action 
of  tresp&m  <m  the  case  by  the  Northern  Trans- 
portatirai  Company  of  Ohio  against  Chicago  to 
recover  damages  by  reason  of  the  construction 
by  that  dty  of  a  tunnel  under  the  Chicago 
river  along  the  line  of  La  Salle  street    Judge 
Strong,  In  delivering  the  opinion  of  the  conrt 
In  the  case,  says:    "It  is  immaterial  whether 
the  fee  of  the  street  was  in  the  state  or  in 
0»e  dty  or  In  the  adjoining  lot  holders.    If  In 
the  latter,  the  state  had  an  easement  to  repair 
and  improve  the  street  over  Its  entire  length 
and  breadth,  to  adapt  it  to  easy  and  safe 
Itassage.    It  is  undeniable  that  in  making  the 
imporovement  of  which  the  plaintiffs  complain 
the  dty  was  the  agent  of  the  state,  and  per- 
forming a  public  duty  Imposed  upon  It  by  the 
legislatwe."   Judge  Dayton,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Freeholders 
of  Sossex  V.  Btrader,  35  Am.  Dec.  532,  defines 
"bridge"  thus:    "The  term  'bridge'  conveys  to 
my  mind  the  idea  of  a  passageway  by  which 
travelers  and  others  are  enabled  to  pass  safely 
over  streams  or  other  obstructions.    A  struc- 
ture of  stone,  which  spans  the  width  of  a 
■tream,  Init  is  wholly  inaccessible  at  either  end 
<wbatevef  may  be  its  architecture),  does  not 
meet  my  ideas  of  what  is  meant  In  law  and 
common  parlance  by  a  bridge.    Sound  policy, 
moreover,  requires  that  we  so  construe  the 
law  aa  to  compel  those  persons  who  erect  the 
structure  Itself  to  make  It  accessible  at  its 
ends.    It  Is  then  that  an  available  passage- 
way will  be  obtained  for  the  public,  when 
the  body  of  the  bridge  Itself  Is  completed." 
It  Is  true  that  in  that  case  the  right  of  the 
county  of  Sussex  to  buUd  the  bridge  was  not 
In  question,  the  only  question  being  who,  if 
any  one,  was  liable  to  Strader  for  the  value  of 
his  botse  that  fell  from  a  defective  abutment 
and  was  killed.    Yet,  as  we  are  to  determine 
'Whether  the  dty  of  Roanoke,  under  its  charter, 
bad  the  right  to  build  the  bridge  across  the 
railroad  at  Randolph  street,  we  should  under- 
ctaud  what  Is  meant  by  a  bridge,  which  the 
T,208.E.no.22— 57 


charter  of  the  dty  authorizes  to  be  bunt  in 
any  of  its  streets.  Hence  this  authority  la 
pertinent,  since  It  defines  just  what  constitutes 
a  bridge.  The  wisdom  of  the  dty  authoritiea 
of  Roanoke  in  providing  these  overhead 
iiridges  for  the  convenience  and  safety  of  Its 
dtlzena  is  not  qnestloned  in  this  record. 
Then,  in  the  light  of  the  authority  just  dted, 
if  the  dty  of  Roanoke  had  the  right,  under 
its  charter  (which  seems  to  us  to  l>e  dear),  to 
build  the  brldgrea  In  question,  it  not  only  had 
the  right,  but  it  was  incumbent  on  it,  to  build 
the  approach  thereto. 

Among  the  authorities  cited  on  behalf  of  ap- 
pellant  to  sustain  the  contention  that  the 
structure  placed  in  Randolph  street  by  the 
dty  la  an  additional  burden  to  the  servitude 
of  the  street,  for  which  the  appellant  should 
be  compensated,  are  the  cases  of  Story  v.  Rail- 
road Co.,  90  N.  y.  122;  PumpeUy  v.  Green 
Bay  Co.,  18  WaU.  106;  Hodges  v.  Railroad 
Co.,  88  Va.  658,  14  S.  E.  380;  W.  U.  Tel.  Oa 
V.  Williams,  86  Va  686,  ll  S.  E.  10&  In 
each  of  those  cases  the  act  complained  of  was 
committed  by  a  private  corporation  for  pri- 
vate gain,  and  not  for  the  public  good  only. 
There  is,  to  our  mind,  a  marked  difference  be- 
tween a  private  corporation,  or  any  third  par- 
ty, though  claiming,  under  the  authority  of 
the  legislature,  the  right  to  place  additional 
burdens  upon  the  servitude  of  a  public  high- 
way for  private  gain,  and  a  public  corpora- 
tion clothed  with  authority  from  the  legisla- 
tive power  to  Improve  its  public  highways  so 
as  to  make  them  more  convenient  and  safe 
to  the  traveling  public.  (2  Dill.  Mun.  Corp. 
I4th  Ed.]  H  716.  716);  and  on  this  point  see 
opinion  of  this  court  in  Hodges  v.  Railroad 
Co.,  88  Va  665,  14  S.  B.  880,  where  Hlnton, 
J.,  says:  "The  easement  of  the  public  is  the 
right  to  use  and  iminrove  the  street  for  the 
purposes  of  a  highway  only.  A  railroad  on 
the  street,  being  foreign  to  such  purposes,  is 
an  interference  with  the  adjoining  owner's 
property  rights  in  the  soil,  and  an  acquisition 
or  taking  of  an  estate  or  interest  in  Ills  land, 
for  which  he  is  entitled  to  compensation  as  in 
other  cases."  It  is  nndenlable  that  the  dty 
of  Roanoke,  in  making  the  Improvement  in 
Randolph  street  of  which  appellant  com- 
plains, was  the  ag^nt  of  the  state,  and  fer- 
forming  a  public  duty  imposed  upon  it  by 
the  legislature;  and  that  pwsona  appointed 
or  authorized  by  law  to  make  or  improve  a 
highway  are  not  answerable  for  consequential 
damages,  if  they  act  within  their  jurisdiction, 
and  with  care  and  skill,  is  a  doctrine  almost 
universally  accepted  alike  in  England  and  in 
this  coimtry.  See  opinion  of  Mr.  Justice 
Strong  in  Northern  Transp.  Co.  of  Ohio  v. 
Chicago,  99  U.  S.  641,  and  cases  there  dted. 
This  case,  as  we  have  seen,  grew  out  of  the 
construction  of  a  tunnel  under  the  Chicago 
river  along  the  line  of  La  Salle  street,  under 
authority  conferred  upon  the  city  by  Its  leg- 
islative charter;  and  Mr.  Justice  Strong  fur- 
ther says:  "The  doctrine,  however  it  may  at 
times  appear  to  be  at  variance  with  natural 
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jnsflce,  reste  upon  the  Boundest  legal  reason. 
Tbe  state  holds  Its  highways  In  trust  for  the 
public.  Improvements  made  hj  its  direction 
or  by  its  authority  are  its  acts,  and  the  ulti- 
mate responsibility,  of  course,  shonld  rest  iq>- 
on  It  Bat  It  is  the  prerogative  of  the  state  to 
be  exempt  from  coercion  by  suit,  except  by  its 
Own  consent  This  prerogative  would  amount 
to  nothing  if  it  does  not  protect  the  agents  for 
improving  highways  which  the  state  is  com- 
pelled to  employ.  The  remedy,  therefore,  for 
a  consequential  injury  resulting  from  the 
state's  action  through  its  agents.  If  there  be 
any,  must  be  that,  and  that  only,  which  the 
lej^lature  shall  give.  It  does  not  exist  at 
common  law.  Tbe  decisions  to  whicb  we 
have  referred  were  made  In  view  of  Magna 
Charta  and  tbe  restriction  to  be  found  in  the 
constitution  of  every  state  that  private  prop- 
erty shall  not  be  taken  for  public  use  without 
Just  compensation  being  made.  But  acts  done 
In  the  proper  exercise  of  governmental  pow- 
ers, and  not  directly  encroaching  upon  private 
property,  thongb  their  consequences  may  im- 
pair its  use,  are  universally  held  not  to  be 
a  taking  within  the  meaning  of  tbe  constltn- 
tlonal  provision.  They  do  not  entitle  the  own- 
er of  such  property  to  compensation  from  the 
state  <a  its  agent,  or  give  him  any  right  of 
action.  This  is  supported  by  an  immense 
weight  of  authority."  Cooley,  Const  Llm.  p. 
642,  and  notes,  and  cases  there  cited.  Pro- 
ceeding further,  this  eminent  Jurist  says  that: 
"The  extremest  qualification  of  the  doctrine 
is  to  be  found,  perhaps,  in  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  168,  and  in  Eaton  v.  Ball- 
road  Co.,  51  N.  H.  504.  In  those  cases  it  was 
held  that  permanent  flooding  of  private  prop- 
erty may  be  regarded  as  a  'taking.'  In  those 
cases  there  was  a  physical  invasion  of  the 
real  estate  of  the  private  owner,  and  a  prac- 
tical ouster  of  his  possession.  But  in  the 
present  case  there  was  no  snch  invasion."  So 
in  the  case  here  under  consideration. 

A  case  almost  exactly  similar  to  the  one 
we  now  have  under  consideration  has  recent- 
ly beoi  decided  by  the  supreme  court  of 
Minnesota,  and  reported  In  the  Northwestern 
Beporter  (volume  60,  p.  814),  styled  WUUs  ▼. 
City  of  Winona.  Tbe  syllabus  of  that  case 
Is  as  follows:  "(1)  The  dty  of  Winona,  un- 
der express  legislative  authority,  constmct- 
ed  a  public  wagon  bridge  across  the  Missis- 
sippi river,  the  Minnesota  end  of  whidi 
reaches  the  river  bank  near  the  foot  of  Main 
street,  and  at  considerable  height  above  the 
natural  level  of  tbe  land.  For  the  purpose 
of  connecting  the  bridge,  for  the  purposes  of 
travel  and  traffic,  with  Main  street  and  other 
public  streets,  the  city  cMistructed  an  ap- 
proach In  and  along  tbe  center  of  Main  street 
in  front  of  plaintiffs  abutting  lot  This  ap- 
proach, which  consists  partly  of  solid  abut- 
ments and  partly  of  a  plankway  supported 
by  Inm  oolnmns,  gradually  ascends  from  the 
natunl  level  of  the  street  at  one  end  to  the 
level  of  the  bridge  at  the  other.  (2)  Held, 
that  tbe  construction  and   maintenance  of 


this  approach  does  not  Impose  any  additional 
servitude  on  tbe  street,  and  does  not  render 
the  city  liable  for  damaeea  to  plaintUFt  lot, 
in  the  absence  of  any  negligoice  on  Hie  part 
of  the  dty,  and  of  any  statute  imposing  snch 
llabUity."  Jndge  Mitchell,  who  delivered  ihe 
opinion  of  the  court  In  that  case,  in  summa- 
rizing the  facta  alleged  adds  to  what  Is  stated 
in  the  syllabus:  "This  approach  commences 
in  the  center  of  Main  street,  a  abort  distance 
south  of  plaintiff's  lot,  and  gradually  rises 
nntu  It  reaches  the  hei^t  of  about  25  feet 
opposite  the  north  end  of  tbe  lot  This  ap- 
proach is  24  feet  wide,  leaving  a  portioa  of 
the  street  on  each  side  at  the  former  grade. 
It  is  covered  with  plank,  and  Is  supported  by 
abutments  and  columns  of  iron  and  stones 
The  construction  and  maintenance  of  this  ap- 
proach have  materially  reduaed  the  value  of 
the  plaintiff's  lot  but  tliere  is  no  allegation 
ttaat  It  touches  the  body  of  the  plaintiirs  lot, 
or  that  it  was  negligently  constructed,  or  in 
any  manner  not  ^cpressly  authorized  by  the 
act  of  the  legislature."  And  upon  bis  state- 
ment of  what  the  act  of  the  legislatare-tiiat 
is,  the  diarter  of  the  dty-^rovides  with  ref- 
erence to  private  property  taken,  etc..  it  fnlly 
appears  that  it  la  In  effect  the  same  as  sec- 
tion 23  of  the  charter  of  the  city  of  Boanoke. 
relied  on  by  appellant  The  baais  of  the 
claim  asserted  by  Willis  against  the  dty  of 
Winona  for  damages  was,  as  in  the  case 
here,  based  on  two  grounds:  (1)  That  the 
act  of  1891  (the  charttf  of  Winona),  author- 
izing the  building  of  this  bridge,  imposes 
upon  the  dty  a  positive  duty  to  pay  snch 
damages;  and  (2)  that  the  construction  of 
this  bridge  approach  has  imposed  an  addi- 
tional servitude  upon  the  street  upon  which 
plaintifrs  lot  abuts.  But  the  oonrt  held,  \n 
its  strong  opinion,  supported  by  nnmerons 
authorities  cited,  that,  taking  all  of  tbe  pro- 
visions of  the  act  (that  la,  the  charter  at 
Winona)  together,  it  was  not  intended  to 
Impose  upon  the  dty  a  liability  to  pay  dam- 
ages where  none  already  existed,  but  mere- 
ly to  provide  a  method  of  ascertaining  and 
paying  damages  for  snch  taking  of  private 
property  as.  xxnder  existing  law,  entitled  die 
owner  to  compensation;  and  that  the  con- 
struction and  maintenance  of  tiie  bridge  ap- 
proach are  not  an  additional  servitude  on  tbe 
street  for  which  the  plaintiff  could  tecovo- 
damages,  saying  that  "the  doctrine  of  the 
courts  everywhere,  both  In  England  and  this 
country  (unless  Ohio  and  Kentucky  are  ex- 
ceptions), is  that,  so  long  as  there  is  no  ap- 
plication of  the  street  to  purposes  other  than 
those  of  a  liighway,  any  establishment  or 
change  of  grade  made  lawfully,  and  not  neg- 
ligently performed,  does  not  impose  an  ad- 
ditional servitude  upon  the  street  and  hence 
is  not  within  the  constitutional  inhibition 
against  taking  private  property  without  com- 
pensation, and  is  not  the  basis  for  an  action 
of  damages,  unless  there  be  an  express  stat- 
ute to  that  effect" 
Stress  Is  laid  by  i4>pellant'B  counsd  here  up- 
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on  section  28  of  the  charter  of  the  dty  of 
Boanoke,  as  Imposing  the  duty  upon  the  city 
to  compensate  appellant  for  the  taking  of 
Its  property  by  the  constmction  of  the  ap- 
proach to  Bandolph  street  bridge,  and  in 
like  cases;  bnt  we  think  that  that  section  at 
the  charter  refers  to  the  acquisition  of  prop- 
erty for  the  opening  of  new  streets,  the  ex- 
tension of  those  already  opened  or  dedicated, 
and  to  the  building  or  establishment  of  work- 
houses, houses  of  correction,  and  other  bulld- 
tatgs  or  improvements  contemplated  in  the 
charter;  and,  if  section  28  has  any  applica- 
tion to  appellant's  case.  It  is,  after  all,  bnt 
the  embodiment  of  the  established  law  of 
the  state,  and  only  provides  a  method  of  as- 
certaining and  paying  damages  for  the  tak- 
ing of  private  property  under  existing  law 
where  the  owner  is  entitled  to  compensation. 
So,  after  as  careful  examination  of  the  au- 
thorities reported  In  other  states  and  the 
federal  reports  as  we  could  give,  we  ocHidude 
that,  since  we  find  from  the  authorities  cited 
supra  that  the  building  of  an  approach  to  a 
bridge  authorized  by  law  to  be  built  Is  but 
the  grading  of  the  street  to  adapt  it  to  the 
uses  and  needs  of  the  public,  the  determlnar 
tion  of  the  case  under  consideration  must  he 
governed  by  the  rulings  of  this  court  in  the 
case  of  Smith  v.  City  Council  of  Alexandria 
and  Kehrer  v.  Richmond  City,  supra.  The 
doctrine  laid  down  in  those  cases  is  stated 
clearly  by  Judge  Burks  In  the  first-named 
case  as  fellows:  "The  validity  of  the  legis- 
lative act,  similar  to  the  charters  of  most  of 
our  cities  and  towns  in  respect  to  streets, 
has  not  been,  and  cannot  be,  questioned;  and, 
the  city  council  having  full  discretionary 
pow«  thereunder  to  improve  the  streets  of 
the  city  by  grading  them,  the  due  exercise 
of  the  power  cannot,  in  the  nature  of  things, 
be  wrongful  in  a  legal  point  of  view;  and 
hence,  although  it  may  be  attended  or  fol- 
lowed by  damage,  as  a  necessary  Incident, 
to  the  owners  of  adjacent  lots,  such  damag^e  is 
what  is  known  in  the  law  as  'damnum  ab- 
sque injuria,'  and  Imposes  no  legal  liability." 
83  6rat211;  DllL  Mnn.  Corp.  H  782,  783. 
The  opinion  of  the  court  by  Lewis,  P.,  In 
Kehrer  v.  City  of  Richmond,  81  Va.  74B,  but 
emphasizes  the  doctrine,— a  doctrine  that, 
we  admit,  appears  harsh,  and  may  be  really 
BO,  when  applied  to  some  cases;  but  it  should 
be  remembered  that  it  la  not  the  province 
of  this  court  to  make  the  law,  but  rather  to 
enforce  it 

It  is,  hawttrer,  contended  by  appellant  that 
because  section  60  of  the  charter  of  Roanoke 
requires  all  contracts  fbr  the  erection  of 
public  improvements  or  buildings  within  the 
jnrisdictlon  of  the  dty  council  to  be  let  to 
the  lowest  responsible  bidder,  after  notice, 
etc.,  all  the  acts  and  doings  of  the  (Aty  In  con- 
nection with  the  building  or  construction  of 
tlie  bridge  approach  in  Randolph  street  are 
manifestly  contrary  to  law  and  illegal,— ultra 
vires. 
'We  see  nothing  in  that  clause  of  the  charter 


which  Inhibited  the  dty  from  constmcllng 
public  buildings  or  improvements  under  di- 
rection of  its  own  engineers  and  officers.  It 
simply  provides  that  when  such  buildings  or 
improvements  are  let  to  contract,  it  shall  be 
to  the  lowest  bidder,  and  after  advertisement, 
as  provided.  Any  other  construction  of  that 
provision  would  prove  dangerous.  If  not  in- 
jurious, to  any  dty,  since  we  see  from  this 
record  that,  if  that  construction  had  been  fol- 
lowed, the  approaches  to  the  overhead 
bridges  in  the  dty  of  Roanoke  woul<l  have 
cost  the  city  $8,000  or  $10,000  more  than  they 
will  under  the  mode  of  construction  adopted 
by  the  dty. 

Upon  a  review  of  the  whole  case,  and  tor 
reasons  stated,  we  are  of  opinion  that  the 
Judgment  of  the  circuit  court  at  Roanoke  dty 
dissolving  the  injunction  awarded  in  the  case, 
and  dismissing  appellant's  bill,  is  dearly 
right  In  all  respects,  and  must  be  affirmed. 


HBERMANS  et  aL  v.  MONTAGUE  et  al.i 

(Supreme  Coart  of  Appeals  of  Virginia. 

March  13,  1800.)  > 

Dbbd  of  Trust— Sals  on  Dkfadlt— Equitt  Prao- 
Tios— Bill  or  Review — Petition  tor  Rbbbas- 
INS— Unbbcobdbd  Dbbi>  —  Bjtbot  as  aoaihst 

CREDITOBa. 

1.  A  tnistee  in  a  deed  of  tmst  was  author^ 
ized,  npon  default  to  pay  a  sum  secured  by  the 
deed,  to  advertise  the  property  for  30  days  bv 
posting  notices  in  three  public  places,  and  aefl 
the  same;  but,  instead  of  advernsing,  the  trus- 
tee made  a  deed  of  bargain  and  sale  to  the  ben- 
eficiary, upon  consideration  of  $100  credited  on 
the  d«bt.     Held,  that  the  deed  passed  no  title. 

2.  Thongh  a  bill  of  review  lies  only  to  a 
final  decree,  and  la  not  a  pert  of  the  cause  in 
which  the  former  decree  was  rendered,  while  a 
petition  for  rehearing  lies  only  to  an  interlocu- 
tory decree,  and  is  a  part  of  the  suit,  a  bill  of 
review  filed  to  an  interlocutory  decree  will  be 
treated  as  a  petition  for  rehearing;  and  a  peti- 
tion for  rehearing  tb  a  final  decree  will  be  treat- 
ed as  a  bill  of  review,  provided  it  conform  to  the 
requir«nent)  of  such  a  bill. 

3.  A  petition  for  a  rehearing  must  state  by 
whom  it  Is  presented,  the  interest  of  the  peti- 
tioner, the  material  facts  npon  which  the  decree 
to  be  reviewed  was  founded,  and  the  relief 
sought,  and  it  mnst  be  filed  by  leave  of  court. 

4.  While  leave  will  always  be  given  any 
party  to  answer  or  deny  the  allegations  of  a  pe- 
tition for  review,  It  la  not  asual  to  require  serv- 
ice of  process,  for  matters  requiring  sndi  serv- 
ice shonld  be  presented  by  the  regular  plead- 
ings; and  where  the  parties  have  been  served 
with  process,  or  ni»  before  the  court,  there  is  no 
reason  for  a  further  process,  and  the  practice 
in  this  respect  is  the  same  that  pcevalb  as  to 
supplemental  bills. 

5.  A  bill  of  review  lies  only  for  error  ap- 

Sarent  on  the  face  of  the  decree,  or  for  aftw- 
Iscovered  new  matter,  and  all  the  parties  to 
the  original  suit  mnst  b«  bionght  in  by  regular 
process. 

6.  A  bill  of  review  can  only  be  filed  by  a 
person  who  was  a  party  or  privy  to  the  suit 
wherein  was  rendered  the  decree  to  be  review- 
ed, and  who  was  aggrieved  by  the  errors  ag- 

1  Reported  hy  V.  9.  Kirkpatrick,  Bsq.,  of  the 
Lynchbnrg  bar. 

'  This  case  has  not  been  published  before  be- 
cause the  opinion  was  not  filed  until  December 
21,  1804. 
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signed,  and  is  to  be  benefited  by  a  reversal  of 
the  same;  and,  thongh  a  like  rule  applies  to 
petitions  for  rehearing,  a  person  not  a  party  to 
the  former  suit,  whose  interest  may  be  affected, 
msT  come  in  by  petition  to  be  made  a  party, 
and  then  ask  a  rehearing  of  a  former  decree. 

7.  Bills  of  review,  and  petitions  for  rehear- 
ing that  may  be  treated  as  bills  of  review,  must 
be  filed  by  leave  of  court. 

8.  A  bill  to  review  a  decree  confirming  a 
•ale  made  by  previous  order  of  court,  which 
does  not  seek  to  bring  in  the  purchaser  at  said 
•ale,  who  was  not  a  formal  party  to  the  suit,  is 
defective  for  want  of  proper  parties. 

9.  A  bill  of  review  filed  by  persons  who 
were  not  parties  or  privies  to  the  suit  wherein 
the  decree  to  be  reviewed  was  rendered  is  ii^ 
r^nlar  and  unauthorised. 

10.  By  section  5,  c.  114,  Code  1873,  a  deed, 
nntil  recorded,  is  absolutely  void  as  to  creditors 
with  or  without  notice  thereof. 

Appeal  ftom  circuit  oonrt,  MMitgomery 
oonnty. 

Bonald  &  Heermans  and  Hoge  &  Hoge,  for 
appellants.     George  O.  Jnnkln,  for  appellees. 

RICHARDSON,  J.  This  is  an  appeal  from 
h.  decree  of  the  circuit  court  of  Montgom- 
ery, rendered  on  the  Ist  day  of  December, 
1888,  sustaining  tlie  demurrer  to  the  petition 
of  O.  H.  Heermans,  trustee,  and  B.  Round- 
thaler,  seeking  to  review,  reverse,  and  annul 
a  decree  theretofore  rendered  in  the  chancery 
cause  of  Montague,  for,  etc.,  ▼.  J.  Qlenn  Lati- 
mer and  others,  subjecting  a  certain  tract  of 
245  acres  of  land,  in  the  county  of  Montgom- 
et7,  to  the  satisfaction  of  certain  lien  cred- 
itors of  J.  Olenn  Latimer.  The  suit  of  Mon- 
tague, for,  etc.,  T.  Latimer  et  al.,  in  which  the 
decree  sought  to  be  reviewed  was  rendered, 
was  a  creditors'  suit  brought  toy  3.  K.  Mon- 
tague, for  the  benefit  of  George  O.  Junkin 
and  others,  creditors  of  J.  Glenn  Latimer, 
against  said  Latimer  and  Onora,  his  wife, 
Robert  O.  Latimer  and  Nannie,  his  wife,  and 
Warren  D.  Latimer,  their  infant  child,  Charles 
H.  Miller  and  Margaret  J.,  bis  wife,  and  Bur- 
rlll  Howard  and  America,  his  wife.  The  ob- 
ject of  the  suit  was  to  enforce  the  lien  of  the 
judgment  set  forth  In  the  plaintifTs  bill 
against  certain  real  estate  sold  and  conveyed 
by  the  Judgment  debtor,  said  Latimer.  The 
lands  thus  sought  to  be  subjected  were— 
First,  certain  lots  or  jnrcels  of  land  conveyed 
by  J.  Glenn  Latimer  to  his  father,  Robert  G. 
Latimer,  by  deed  dated  29th  November,  1882; 
second,  a  lot  of  one-half  acre  conveyed  by 
said  Latimer  to  America  Howard,  wife  of 
BurriU  Howard,  by  deed  dated  8tb  Septem- 
ber, 1878,  bat  not  recorded  until  Jvdy  7,  1881, 
which  was  after  the  rendition  of  the  plain- 
tiflTs  Judgment;  and,  third,  a  tract  of  245 
acres,  inherited  by  J.  Glenn  Latimer  from  his 
maternal  grandfather,  Jesse  Hall,  which  tract 
of  land  was  conveyed  by  said  Latimer  to  G. 
H.  Miller,  by  deed  of  bargain  and  sale  dated 
20tb  of  July,  1875,  and  on  the  same  day  was 
adcnowledged  before  the  clerk  of  Montgom- 
ery county  court,  in  his  office,  by  said  J. 
Olenn  Latimer,  and  was  left  in  said  office,  but 
not  for  recordation,  and  was  not  admitted  to 


record  as  to  him  until  after  the  commence- 
ment of  this  suit,  to  wit,  on  the  28th  day  of 
June,  1884,  and  long  after  the  rendition  of 
plaintiff's  Judgment,  which  was  recorded  oa 
the  29tfa  of  November,  1878,  and  was  duly 
docketed.  The  bill  charged  tbat  a  certain 
conveyance  from  J.  Glenn  Latimer  to  Robert 
G.  Latimer,  of  29th  November,  1882,  was  not 
only  without  consldoratioo,  and  therefor* 
fraudulent  and  void,  but  was  made  to  hinder, 
delay,  and  defraud  creditors,  and  that  Um 
lands  thereby  conveyed  were  liable  to  the 
plainUiTs  Judgment;  that  as  to  the  one-half 
acre  Howard  lot  and  the  24fi-acre  tract,  while 
they  were  sold  and  conveyed  prior  to  the  re- 
covery of  plaintiff's  Judgment,  the  deeds,  re- 
spectively, were  not  recorded  until  long  after 
the  rendition  and  docketing  of  same;  and 
that,  the  lien  of  the  Judgment  having  in  the 
meantime  attached,  the  said  lands  are  liable 
thereta 

It  seems  that  J.  Oloin  Latimer.  Robert  O. 
Latimer.  Burrlll  Howard  and  wife,  and 
Charles  H.  Miller,  each  answered  the  blU; 
but  the  answer  of  Charles  H.  Milla  only  ap- 
pears In  the  record  here.  In  his  answer  he 
says  that  the  deed  from  J.  Olenn  Latimer  to 
him,  of  20th  July,  1875,  conveying  the  245- 
acre  tract  of  land,  was  properly  acknowl- 
edged and  prepared  for  recording  as  to  said 
liatimer,  and  on  the  said  20th  of  July,  1875, 
"was  lodged  in  the  clerk's  office  of  the  coun- 
ty court  of  Montgomery  county  for  record." 
But  this  averment  is  wholly  nnsustained  by 
proof.  So  far.  Indeed,  from  the  deed  hav- 
ing been  lodged  In  the  clerk's  office  for  re- 
cordation, the  proof  la  dear  that  It  was  not 
left  fbr  recordation,  and  was  not  recorded, 
for  one  or  both  of  two  sufficient  reasons:  (1) 
The  tax  for  recordation  was  not  paid.  (Z) 
J.  Glenn  Latimer  was  an  Infant,  nnder  21 
years  of  age,  when  be  Inherited  from  his 
grandfather  the  245  acres  of  land,  and  his 
father,  Robert  G.  Latimer,  was  his  guardian; 
and  the  heirs  of  Jeaae  Hall,  other  than  said 
J.  Giom  Latimer,  instead  of  oonveybiK  tito 
land  to  him,  conv^ed  it  to  his  said  father, 
as  his  guardian;  and,  the  said  father  and 
guardian  not  Iiavlng  conveyed  it  to  his  said 
son  and  ward  on  his  attaining  his  majority, 
it  seems  to  have  been  thought  necessary  that 
the  father  and  former  guardian  should  Join 
In  the  conveyance  to  C.  H.  MlUer.  Hence 
the  deed  was  so  prepared,  and  on  Its  face 
purports  to  be,  not  the  deed  of  J.  Olenn  Lati- 
mer alone,  but  the  deed  of  Robert  G.  Lati- 
mer, former  guardian  of  J.  Glenn  Latimer, 
and  J.  Glenn  Latimer.  It  was  never  execut- 
ed or  acknowledged  by  Robert  G.  Latimer; 
and  although  acknowledged  by  J.  Glenn  Lati- 
mer, and  left  In  the  office.  It  was  not  so  itft 
for  recordation,  but  as  a  deed  not  ready  for 
recordation,  and,  for  one  or  both  of  these  rea- 
sons, was  deposited  and  kept  by  the  clerk 
In  the  receptacle  for  deeds  not  ready  to  be 
recorded,  and  continued  to  be  ao  kept  nntil 
after  this  suit  was  brought,  when,  on  the 
28tb  of  June.  1884.  It  was  admitted  to  record 
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•Bto  J.  Olena  Latimer,  as  appears  by  the 
Indonement  on  tbe  deed. 

The  cause  baving  been  matored,  sucb  pro- 
ceedings were  had  therein  that  on  the  14th 
day  of  May,  1886,  when  the  canse  "came  on 
to  be  heard  upon  the  papers  formally  read, 
decrees  entered,  the  answers  of  the  defend- 
ants J.  Olenn  LAtlmer,  Robert  O.  Latlmw. 
BuTlU  Etoward  and  wife,  and  C.  EL  Miller," 
a  decree  was  then  entered  holding  that  the 
lotF  of  land  mentioned  in  the  Mil  as  claimed 
by  Robert.  O.  Latimer  and  America  Howard 
are  not  subject  to  the  lien  of  the  plalntUTs 
Judgment,  and  dlsmiaslng  the  bill  as  to  the 
defendants  Robert  O.  Latimer  and  wife, 
Warren  D.  Latimer,  and  Burrlll  Howard  and 
Wile.  Bat  by  the  same  decree  the  plaintlfTs 
Judgment  was  declared  to  be  a  lien  upon  the 
245-acre  tract  of  land  conveyed  by  the  Judg- 
ment debtor,  J.  Olenn  Latimer,  as  aforesaid, 
to  Charles  H.  Miller;  and  by  the  same  de- 
cree an  account  of  liens  and  their  priorities 
was  ordered,  and  an  inquiry  was  specially  di- 
rected as  to  whether  the  rents  and  profits  of 
s&ld  245-  acres  would  in  five  years  discharge 
.  the  liens  thereon.  The  account  of  liens  and 
their  priorities  was  taken  and  reported,  it  be- 
ing ascertained  and  reported  also  that  the 
rents  and  profits  of  said  land  would  not  in 
five  years  pay  off  the  liens  there<m;  and  on 
the  80th  of  Norember,  1886,  a  deciee  was 
entered  in  the  canse  confirming  said  report, 
to  which  there  were  no  exceptions,  and  di- 
recting a  sale  of  the  land,  unless  the  said 
Judgment  debtor,  J.  Olenn  Latimer,  or 
Charles  H.  Miller  and  wife,  or  some  one  for 
them,  should  pay  off  said  liens  wltbin  30 
days.  Such  payment  not  having  been  made, 
John  R.  Johnson,  the  commissioner  appoint- 
ed for  the  purpose,  sold  the  land  on  the  2l8t 
day  of  March,  1887;  Oeorge  O.  Junkln,  the 
beneficial  plaintifF,  becoming  the  purchaser, 
at  the  price  of  $126.  This  sale  was  reported 
by  the  commissioner,  the  commissioner  stat- 
ing in  bis  report  that  the  land  sold  at  an  ap- 
parently low  figure,  because,  among  other 
things,  C.  H.  Miller  had  cut  most  of  the  saw 
timber  from  the  land  during  his  ownership, 
a  steam  sawmlU  having  been  located  upon 
the  land.  This  report  of  sale  was  confirmed 
by  a  decree  entered  in  the  cause  on  the  19th 
of  May,  1887;  and  by  the  same  decree  the 
commissioner,  John  S.  Johnson,  was  direct- 
ed, to  disburse  the  proceeds  on  hand,  and  to 
oollect  and  disburse  the  purchase  money  to 
become  due  according  to  the  priorities  pre- 
▼ionsly  ascertained;  and  said  commissioner 
'was  authorized  to  receive  thd  purchase  money 
at  any  time,  and  make  a  deed  to  the  pur- 
chaser or  his  assignee.  At  a  later  day,  dur- 
ing the  same  term,  to  wit,  on  the  19th  of 
May,  1887,  Charles  H.  Miller  made  an  upset 
bid;  whereupon  the  court  set  aside  said  de- 
cree of  confirmation,  and  ordered  a  resale  of 
the  land,  directing  the  commissioner  to  start 
the  bidding  at  $160,  the  amount  of  said  Mil- 
ler's upset  bid.  .  The  land  was  accordingly 
resold,  and  Oeorge  O.  Junkln,  the  beneficial 


plalntltr,  and  the  firm  of  L  B.  Adams  &  Bro., 
creditors  of  the  judgment  debtor,  who  bad 
proved  their  respective  debts  In  the  canse, 
became  the  purchasers,  at  the  price  of  $230; 
and,  the  purchasers  so  desiring,  the  commis- 
sioner collected  the  purchase  money,  and  dis- 
bursed the  same  In  accordance  with  the  terms 
of  the  original  decree  of  sale;  and,  the  pur- 
chasers so  agreeing,  the  commissioner,  Jolm 
R.  Johnson,  reported  that  Oeorge  O.  Junkln, 
on  the  one  part,  and  I.  H.  Adams  &  Bra,  on 
the  other  part,  are  entitled  to  a  deed  for  one 
moiety  of  said  land,— all  of  which  was  report- 
ed by  the  commissioner;  and  on  the  16th  day 
of  September,  1887,  upon  the  motion  of  the 
plalntltr,  after  more  than  10  days'  notice  in 
writing  to  C.  H.  Miller  and  wife,  duly  served 
and  returned,  a  vacation  decree  was  entered 
in  the  cause,  confirming  said  report  of  sale, 
there  being  no  exceptions  thereto. 

After  all  these  proceedings  had  in  the  suit 
of  Montague,  for,  etc.,  v.  Latimer;  after  the 
liens  and  their  priorities  bad  been  ascertain- 
ed, reported,  and  confirmed;  after  the  land 
had  been  decreed  to  be  sold,  the  sale  made, 
reported,  and  confirmed,  and  the  decree  of 
confirmation  set  aside  upon  an  upset  bid  by 
the  defendant,  Charles  H.  Miller,  and  a  resale 
ordered,  made,  reported,  and  confirmed;  after 
the  purchase  money  had  been  collected  and 
disbursed,  report  thereof  made,  and  confirm- 
ed by  a  decree  of  the  court;  and  after  the 
commissioner  had  beoi  directed  to  convey 
the  land  to  the  purchaser;  and  after  the 
cau-te  was  practically  ended,— G.  A  Heer- 
mans,  trustee,  and  one  Bdward  Roundtbaler 
(neither  of  whom  was  a  party  to  the  suit, 
nor  was  either  a  necessary  or  proper  party) 
present  their  petition  to  be  made  -  parties, 
and  to  have  reviewed,  reversed,  annulled, 
and  set  aside  the  decree  of  sale  of  the  245 
acres  of  land,  and  to  confirm  and  validate 
a  certain  deed  made  by  said  Heermans, 
trustee,  conveying  said  tract  of  land  to  said 
Roundthaler,  which  deed  seems  to  have  been 
made  without  any  authority  wliatever,  and 
is  foreign  to  the  Issue  In  this  cause. 

The  claim  to  review,  reverse,  and  annul 
said  decree  of  sale  rests  upon  the  following 
state  of  ttLCta:  On  the  31st  of  October,  1870, 
Charles  H.  Miller,  his  wife,  Margaret  J., 
Joining  him,  executed  a  deed  of  trust  to 
Gewge  O.  Junkln  and  H.  D.  Wade,  trustees, 
conveying  certain  parcels  of  real  estate  In 
the  county  of  Montgomery  and  state  of  Yir- 
ginia,  and  In  the  county  of  Raleigh,  W.-  Va., 
In  trust  to  secure  certain  creditors  mention- 
ed In  said  deed;  and  among  the  debts  en 
secured  was  a  Judgment  in  favor  of  J.  H 
Franklin  &  Co.  for  $598.07,  with  interest 
from  September  1,  1875,  $2.68,  protest  fee, 
and  costs,  $9.68.  Among  the  properties  so 
conveyed  In  trust  were  the  245  acres  sold  and 
conveyed  by  J.  Glenn  Latimer  to  said  Miller, 
as  aforesaid,  butthe  deed  to  which  was  not 
at  the  date  of  said  trust  deed,  nor  thereafter, 
until  the  28th  of  June,  1884,  recorded.  J.  H. 
I'ranklhi  &  Co,  afterwards  brought  a  chan- 
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eery  salt  to  enforce  said  trust,  bnt  It  does 
oot  appear  by  tlie  record  when  tbis  suit  was 
broag^bt,  nor  wbat  tbe  proceedings  therein 
were.  In  tbe  bill  of  Montague,  for,  etc.,  In 
the  oil^nal  suit,  the  fact  la  briefly  and  Im- 
perfectly referred  to  that  there  was  such  a 
suit;  and  that,  und»  a  decree  therein,  the 
24:^cre  tract  of  land  was  sold,  and  tbat 
Mrs.  Margaret  J.  Miller,  wife  of  O.  H.  MUler, 
became  tbe  pnrchaser.  But  in  appellant's 
petition  for  appeal  it  is  stated  that  a  suit 
was  bronght  in  AprU,  1877;  that  Mrs.  MUler 
became  the  pnrchaser  of  said  land,  under  a 
decree  therein,  and  that  the  sale  was  con- 
firmed to  her;  that  on  the  19th  of  May,  1880, 
commissioners  were  appointed  to  make  sale 
of  the  land;  and  tbat  at  the  March  term, 
1888.  said  commissioners  reported  "the  sale 
of  the  said  245  acres  of  land  to  Margaret  J. 
Miller,  which  report  was  confirmed  by  the 
court"  On  tie  30th  day  of  August,  1884, 
Charles  H.  Miller  and  wife  executed  a  deed 
of  trust  to  C.  A.  Heermans,  trustee,  by  which 
be  conveyed  said  245  acres  of  land  to  said 
trustee.  In  trust  to  secure  certain  debts  dae, 
not  by  his  wife,  but  by  him,  to  Edward 
Roundthaler,  the  beneficiary  in  said  trust 
deed.  Tbis  deed,  in  tbe  most  explicit  terms, 
provides  that,  in  the  event  that  Charles  H. 
Miller  should  fail  or  neglect  to  pay  the  debts 
thereby  secured  as  they  become  due  and  pay- 
able, then  on  tbe  application  of  tbe  said  Eid- 
ward  Roundthaler,  or  such  other  person  as 
might  be  entitled  to  recover  the  moneys  so 
due,  it  should  be  lawful  for  and  the  duty  of 
said  C.  A.  Heermans  to  advertise  said  land  in 
three  or  more  public  places,  by  public  posters, 
in  the  county  of  Montgomery,  for  30  days, 
therein  appointing  a  day  and  place  of  sale, 
and  at  such  time  and  place  to  expose  said 
land  to  the  highest  bidder,  for  casb,  as  to 
flo  much  as  might  be  required  to  pay  said 
debt  and  interest  and  the  cost  and  expenses 
of  sale,  etc.  Notwithstanding  these  express 
provisions,  said  Heermans,  trustee,  on  the 
10th  day  of  May,  1886,  by  deed  of  bargain 
and  saiek  conveyed  said  245  acres  of  land  to 
said  Roundthaler;  tbe  deed  on  its  face,  re- 
citing that  it  was  made  in  consideration  of 
4100,  to  be  credited  on  tbe  account  due  from 
Charles  H.  Miller  to  said  Roundthaler.  The 
deed  does  not  profess  to  have  been  made 
after  advertisement  and  sale,  as  provided  in 
tbe  trust  deed,  or  to  have  been  made  in  pur- 
suance of  the  authority  thereby  conferred  on 
sadd  trustee,  but,  on  tbe  contrary,  seems  to 
Jiave  been  &  private  transaction,  and  withont 
any  authority  whatever.  And  It  was  upon 
tbis  state  of  facts  tbat  the  circuit  court  was 
asked,  not  only  to  review,  reverse,  and  an- 
nul the  said  decree  of  sale^  bat  to  validate 
«aid  deed  from  Heermans,  trustee,  to  Round- 
thaler, which,  BO  far  as  shown  by  the  record, 
seems  to  have  been  made  without  any  au- 
thority whatever.  On  the  1st  day  of  De- 
cember, 18S8k  the  cause  came  on  again,  and 
was  heard  oa  tbe  papers  formally  read,  the 
petition  of  Oi  A.  Heermans,  trustee,  and  E. 


Roundthaler,  and  upon  the  demurrer  of  tbe 
plaintifFs  to  said  petition,  and  was  argued 
by  counsel;  whereupon  a  decree  was  ren- 
dered sustaining  said  demurrer,  and  tnm 
this  decree  said  petitioaen  obtained  aa  ap- 
peal and  supersedeaa. 

Tbe  sole  question  to  be  decided  Is,  did  tbe 
court  below  eir  in  sustaining  tbe  demurrer 
to  said  petition?  In  order  to  a  proper  soln- 
tion  of  this  inquiry,  it  Is  necessary  to  oon- 
sider  briefiy  the  things  essential  to  sndi  a 
proceeding.  It  may  be  said  tn  gmetal  that 
wbat  is  essential  to  a  good  bill  of  review  Is 
also  essential  to  a  petition  for  a  rebearlng; 
keeping  in  view,  howevw,  tbat  a  bill  of  re- 
view only  lies  to  a  final  decree,  and  Is  not 
regarded  as  part  of  the  cause  in  which  tbe 
decree  sought  to  be  reviewed  was  rendered, 
but  as  a  new  suit  liaving  for  its  object  tbe 
cwrection  of  tbe  decree  in  tbe  former  salt; 
while  a  petition  for  a  r^earing  lies  only  to 
an  interlocutory  decree,  and  Is  treated  as 
part  of  the  suit  in  wbldi  tbe  decree  is  ren- 
dered. But  the  settled  practice,  neverthe- 
less. Is  to  treat  a  bill  of  review  wlildi  is  filed 
to  an  interlocutory  decree  as  if  it  was  in 
name  a  petlti<«  for  rehearing;  and  a  pea- 
tion  for  rehearing,  which  la  filed  to  a  final 
decree,  as  if  it  was  a  bill  of  review,  provid- 
ed It  conforms  to  the  ordtnaiy  requirements 
of  such  a  bill.  1  Bart  Law  Prac  S32,  and 
numerous  decisions  of  this  court  there  re- 
ferred to. 

A  petition  must  always  state  by  whom  It 
is  presented,  tbe  interest  of  the  petitioner, 
the  material  facts  upon  which  it  is  founded, 
the  r^ef  sought  and  must  be  filed  by  leave 
of  the  court  Id.  342,  343.  And  tile  same 
author  says:  "In  Virginia,  while  leave  wUI 
always  be  given  any  party  to  answer  or  deny 
the  allegatioDS  of  a  petition,  it  Is  not  usual 
to  require  a»Tice  of  process,  for  matters  re- 
quiring such  service  should  be  presented  by 
the  regular  pleadings;  and  where  all  tbe 
parties  have  already  been  served  with  pro- 
cess, or  are  before  the  court,  there  is  no  good 
reason  for  further  process,  and  the  practlee 
in  this  respect  is  the  same  tbat  prevails  as  to 
supplemental  bills."  Tills  last  remark  of 
the  author,  as  to  the  circumstances  under 
which  the  service  of  process  may  tie  dis- 
pensed with,  for  otivlous  reasons,  applies 
only  to  petitions  proper  to  rehear  Interloco- 
tory  decrees,  and  not  to  bills  of  review,  or 
to  petitions  to  final  decrees,  which  may  be 
treated  as  bills  of  review;  for  as  tbe  object 
of  a  bill  of  T«view  is  to  reopen  and  correct 
tbe  final  deoree  in  the  formo'  suit  and  Is  a 
continuation  of  the  former  suit  uid  most 
often  t>e  presented  after  the  forma:  salt  is 
ended,  and  even  stricken  from  tbe  docket 
and  as  such  a  bill  lies  only  on  one  or  botib 
of  the  grounds  of  error  apparent  on  tbe  face 
of  tlie  decree,  or  after-discovered  new  mat- 
ter, and  as  all  the  parties  to  the  original 
suit  must  In  general  t>e  made  parties  to  tbe 
bill  of  review,  it  is  clear  tbat  process  shoold 
be  regularly  issued  and  served.     Hence  It  Is 
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said:  "A  bin  of  rerlew  can  Ciily  be  filed  by  a 
person  who  was  a  party  or  privy  to  tbe  for- 
mer snlt;  and  even  persons  having  an  In- 
terest in  the  cause,  if  not  aggrieved  by  tbe 
particular  errors  assigned  In  the  decree,  can- 
not maintain  a  bill'  of  review,  however  injn- 
rlODBly  the  decree  may  affect  the  rights  of 
third  persons;  Nor  can  It  be  filed  by  persons 
who  cannot  be  benefited  by  the  reversal  or 
modification  of  the  former  decree.  But  the 
general  rule  la  that  all  the  parties  to  the  orig- 
inal bill  shall  be  made  parties  to  the  bill  of 
reirlew.  •  •  •  The  same  rules  govern  pe- 
titions for  rehearing;  but  it  is,  nevertheless, 
competent  for  a  person  not  a  party  to  the 
former  suit,  but  whose  Interest  may  in  seme 
way  have  been  affected  by  the  proceedings 
had  therein,  to  come  In  by  petition  to  be 
made  a  party,  and  ttien  to  ask  a  rehearing 
of  a  former  decreet"  Id.  pp.  204,  205,  citing 
Thompson  v.  Railroad  Co.,  95  U.  S.  891;  2 
DanleU,  Cb.  Prac.  1579;  Webb  v.  Pell,  3 
Paige,  388;  Story,  Kq.  PI.  {  401;  Thomas  ▼. 
Harvle's  Heirs,  10  Wheat  146;  Whiting  r. 
Bank,  13  Pet  6.      ' 

While  It  is  unquestionably  true  that  a  bUl 
of  review  for  after-discovered  matter  can  only 
be  filed  with  leave  of  the  court,  it  has  been 
repeatedly  laid  down,  but  without  any  suffi- 
cient reason,  that  &  bill  of  review  for  errw 
apparent  on  the  face  of  the  decree  may  be  fil- 
ed without  leave  of  the  court  There  can.  In 
the  nature  of  things,  be  no  good  reason  for 
this  distinction.  We  have  seen  that  it  is  com- 
petent even  for  a  person  not  a  party  to  the 
former  suit,  but  whose  interest  may  have 
been'  affected  by  the  proceedings  had  thereia, 
first  to  petition  to  be  made  a  party,  and  then 
to  ask  a  rehearing  of  the  former  decree  com- 
plained of;  and  it  may  be  said  to  be  the  es- 
tabUsbed  practice  that  every.. such  petition, 
and  every  petition  which  has  for  Its  object 
the  rehearing  and  disturbing  of  even  a  former 
Interlocutory  decree,  must  be  filed  with  the 
leave  at  court  TbS»  being  so,  bow  much 
more  Important  It  Is  that  ev^r  bill  of  xsvlew, 
whether  tor  error  apparent  or  for  new  matter, 
should  only  be  filed  with  leave  of  the  court; 
for  whether  founded  on  alleged  error  appar- 
ent, or  on  after-discovered  matter,  or  both, 
tbe  object  of  the  bill  is  to  overturn  a  final  de- 
cree; and  certainly  such  a  decree  is  entitled 
to  more,  rather  than  less,  sanctity  than  an 
interlocutory  decree,  a  petition  to  rehear 
wblch  must  be  filed  with  the  leave  of  court 
Hence  the  only  safe  rule,  and  the  rule  that  ap- 
plies alike  to  every  bill  of  review,  to  any  peti- 
tion that  may  be  treated  as  a  bill  of  review, 
and  to  every  petition  to  rehear  an  Interlocu- 
tory decree,  is  that  It  must  be  filed  with  leave 
of  court  In  no  other  way  can  the  trial 
courts  protect  the  records  from  becoming 
overburdened  with  irrelevant  and  vexatious 
matter,  which  in  too  many  cases,  in  the  form 
of  bills  of  review  w  petltionB  for  rehearing, 
only  serves  the  purposes  of  sonfusion  and  de- 
lay. If  a  party  may,  after  a  final  decree  ad- 
verse to  him  has  been  entered  In  a  cause,  at 


his  own  election,  and  without  the  leave  of 
court,  file  a  bill  of  review  for  alleged  errOT  ap- 
parent on  the  face  of  the  decree,  and  may  thus 
reoi>en  and  continue  the  litigation  In  the  for- 
mer suit,  all  experience  teaches  us  that  suCb 
errors,  though  oftetaer  Imaginary  than  real, 
will  be  made  the  foundation  for  such  a  pro- 
ceeding, and  much  inconvenience,  expense, 
and  delay  will  result;  whereas,  if  such  a  bill 
must  be  filed  only  with  the  leave  of'  court, 
the  judge  can  Inspect  the  bill,  and  see  that  It 
conforms  to  the  ordinary  requirements  of 
such  a  bill,  and  presents  a  proper  case  for  re- 
view. And  especially  should  the  leave  of 
court  be  obtained  as  an  appeal  lies  to  the  re- 
fusal of  the  court  to  allow  a  bill  of  review  Id 
a  proper  case. 

Viewed  In  the  light  of  the  principles  above 
stated,  the  petition  in  the  present  case,  treat- 
ed as  a  bill  of  review,— and  It  must  be  so 
treated,  and  was  doubtless  so  considered  by 
the  court  below,— -Is  radically  defective  In  sev- 
eral particulars.  But,  before  pointing  out 
these  defects.  It  will  be  well  to  state  briefly 
why  the  petition,  which  is  very  Inartlficlally 
drawn,  must  be  considered  and  treated  as  a 
bill  of  review.  It  begins  with  this  language: 
"Tour  petitioners,  O.  A.  Heermans,  trustee, 
for  the  benefit  of  B.  Roundthaler,  and  HL 
Roundthaler,  respectively  pray  a  bill  of  re- 
view In  the  case,"  etc.,  naming  It;  and  then. 
after  setting  forth  the  alleged  grounds  for  re- 
view and  reversal,  In  conclusion  prays  that 
ttie  petitioners  be  made  parties  to  the  suit; 
and  that  the  court  will  reverse,  annul,  and  set 
aside  the  decree  of  sale  of  tbe  245  acres  of 
land  rendered  in  the  said  case,  and  thereby 
confirm  the  deed  from  G.  A.  Heermans,  trus- 
tee, conveying  the  said  246  acres  of  land  to 
B.  Roondtbaler;  that  J.  K.  Montagme  and 
George  O.  Junkin  be  required  to  answer  tbe 
petition;  and  tat  general  relief. 

Whatever  may  be  th^  law  elsewhere,  ia 
Virginia  a  decree  of  sale  is  not  considered  and 
treated  as  a  final  decree,  for  tbe  reas6n  that 
tbe  Sale'  is  not  considered  as  folly  consum- 
mated untU  confirmed  by  the  subsequent  de- 
cree of  the  court  Moreover,  this  was  a  cred- 
itors' suit.  In  which  the  land  was  purchased 
by  the  beneficial  plaintiff  and  the  firm  of  I. 
H.  Adams  &  Bro.,  who  were  creditors  of  the 
judgment  debtor,  Latimer,  whose  debts  were 
proved  in  the  cause,  and  who  are  considered 
and  must  be  treated  as  parties  to  the  suit; 
and  being  thus  parties  and  purchasers,  and 
not  strangers,  it  is  clear  that,  if  the  prayer  of 
the  petitioners  could  prevail,  the  result  would 
be  not  only  to  reverse  and  annul  the  decree  of 
sale  proper,  but  also  the  decree  of  confirma- 
tion. In  other  words,  the  real  object  of  the 
petition  was  to  overturn  and  annul  the  final 
decree  in  the  cause,  and  It  must  therefore  be 
treated  as  a  bill  of  review.  So  treated,  it  Is 
on  its  face  radically  defective.  In  that  it  does 
not  conform  to  the  ordinary  requirement  of  a 
bill  of  review:  First  It  is  defective  for  want 
of  proper  parties.  Again,  by  the  decree  of 
May  14,  1886,  the  original  blU  was  dismissed 
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witb  costs,  u  to  th«  defendants  Robert  O. 
Latimer  and  others.  The  only  remainingr  de- 
fendants were  Charles  H.  Miller  and  Marga- 
ret J.,  his  wife,  neither  of  whom  were  made 
parties  to  the  bill  of  cevlew,  when  both  were 
necessary  parties.  The  persona  comprising 
the  firm  of  L  H.  Adams  &  Bro.  should,  to- 
gether with  the  beneficial  plaintiff,  Junkln, 
who  became  the  purchasers  of  the  land  In 
question,  have  been  made  parties;  for,  while 
purchasers  at  Judicial  sales  are  universally  re- 
garded as  parties  to  the  suit  under  a  decree  in 
which  they  purchased,  yet,  unless  they  are  al- 
ready otherwise  parties,  the  mere  fact  of  their 
being  purchasers  does  not  bring  them  suffi- 
ciently before  the  court  to  make  it  proper  to 
render  a  decree  affecting  their  interests  with- 
out any  further  notice  to  them.  Parker  ▼.  Mc- 
Coy, 10  Orat.  694;  Hughes  ▼.  Johnston,  12 
Orat  479;  Pierce's  Adm'r  ▼.  Trigg's  Heirs, 
10  Leigh,  406;  Londons  ▼.  Bchols,  17  Orat 
19.  Second.  The  bill  of  review  was  filed  by 
outside  parties,  strangers,  and  not  by  persons 
who  were  parties  or  privy  to  the  former  suit, 
which  was  Irregular  and  unauthorized. 
Third.  The  bill  of  review  shows  no  error  ap- 
parent, and  there  is  no  pretense  of  after-dis- 
covered matter.  In  fact,  the  contention  is— 
and  such  is  the  first  assignment  of  error  here 
—that  the  circuit  court  erred  in  decreeing  a 
sale  of  the  land  because  it  is  said  the  legal 
and  equitable  title  to  said  land  was  in  the  pe- 
titioners before  any  decree  was  entered  in  the 
cause,  and  it  was  error  to  enter  any  decree 
without  making  them  parties.  In  answer  to 
this.  It  is  only  necessary  to  make  a  brief  state- 
mutt:  J.  Glenn  Latimer  conveyed  the  land 
in  question  to  Charles  H.  Miller  in  July,  1876, 
but  the  deed  waa  not  recorded  until  tlte  28th 
of  June,  1884.  In  the  meantime,  in  Novem- 
ber, 1878,  the  plaintiff's  Judgment  was  recov- 
ered and  duly  docketed.  The  object  of  the 
suit  was  to  subject  the  land,  m  the  property 
of  Latimer,  to  the  lien  of  the  plaintiff's  judg- 
ment, which  attached  before  the  deed  of  Lat- 
imer to  Miller  was  admitted  to  record.  That 
deed,  except  from  the  time  that  it  was  duly 
recoirded,  was  absolutely  Toid  as  to  creditors, 
with  or  without  notice  thereof.  See  section  5, 
c.  114,  Code  1873.  See,  also,  Ouerrant  v.  An- 
derson, 4  Rand.  208. 

The  plaintiff's  Judgment  lien  having  thus 
attached  befra^  Latimer's  deed  to  Miller 
was  admitted  to  record,  the  conveyance  in 
trust  of  the  latter— the  conveyance  of  Miller 
and  wife,  dated  81st  of  October,  1875,  to 
secure  his  creditors— could  not  operate  so  as 
to  make  Latimer's  then  unrecorded  deed  to 
Mm  valid  as  against  creditors,  or  to  put  Mil- 
ler's credltOTS  in  any  other  or  better  8ituatii<m 
than  that  occupied  by  MiUer  himself;  he 
at  that  time  holding  a  title  void  as  to  Lati- 
mer's creditors,  because  not  recorded.  And 
though  it  Is  alleged,  but  not  satisfactorily 
proved,  that  under  the  suit  of  J.  H.  Franklin 
A  Co.  against  C.  H.  Miller  and  others  the. 
land  in  question  was  sold  for  the  debts  of 
said  Miller,  and  that  It  was  purchased  by  hia 


wife,  Mrs.  Margaret  J.  MiUer,  the  court  in 
that  case  could  only  atH,  and  Mrs.  MiUer  only 
acquired,  what  her  husband  had  ooBT^ed 
in  trust  for  the  benefit  of  his  creditors,  and 
that  was  a  title  void  by  reason  of  nMureoorda- 
tlmi  as  to  the  creditors  of  Latimer;  and  it 
appears  from  the  petition  toe  appeal  in  the 
present  case  that  Mrs.  MiUer  purchased  long 
after  the  Uen  of  the  plaintiff's  Judgmoit  bad 
attached. 

For  like  reaaona,  the  deed  firom  O.  H.  MU- 
ler  and  wife,  dated  SOtb  August,  1884,  loos 
after  the  plaintiff's  Uen  had  attached,  and 
after  the  commencement  of  the  present  suit, 
and  by  which  they  conveyed  this  land  to 
C.  A.  Heermans,  trustee,  to  secure  B.  Ronnd- 
thaln  certain  debte,  due  him  ftom  G.  H. 
Miller,  could  put  the  beneficiary.  Bound- 
thaler,  in  no  better  attitude  than  that  occu- 
pied by  MiUer  and  wife,  or  by  Mrs.  Miller, 
if  in  fact  she  was  ever  a  bona  fide  pur- 
chaser under  a  decree  in  said  suit  of  Frank- 
lin &  Co.  against  her  husband  and  others, 
bis  creditors,  etc.  And  as  to  the  prayer  In 
the  bUl  of  review,  that  the  court  wUl  val- 
idate the  deed  from  Heermans,  trustee,  to 
E.  Boundthaler,  It  is  altogether  foreign  to 
anything  in  the  present  suit,  and  cannot  be 
Mitertained  for  a  moment;  for  If  the  sale  and 
conveyance  by  Heermans,  trustee,  to  Bound- 
thaler, the  beneficiary  in  the  trust  deed,  was 
made  In  pursuance  of  the  terms  of  the  trust, 
then  the  powers  of  said  trustee  were  spatt, 
and  he  had  no  concern  With  the  present  suit; 
and  if  the  trustee's  deed  vested  In  Bound- 
thaler, as  claimed  by  the  trustee,  the  title 
paramount,  then  he  could  assert  that  title  in 
some  appropriate  original  proceeding,  and 
could  not  Intrude  his  claim  into  this  suit 
Thus,  it  is  plain,  not  only  that  the  petition, 
here  treated  as  a  blU  of  review,  was  filed  by 
persons  having  no  anthority  to  file  same, 
but  that  no  case  was  presented  entltUng  them 
to  be  oitertalned  In  any  event 

The  trouble  in  this  case  evidently  arose 
from  a  misapprehension  of  the  relations  of 
the  parties  to  the  subject  of  conlraversy. 
The  situation  is  iUustrated  by  numerous  de- 
daions  of  this  court,  one  only  of  which  need 
be  referred  to.  In  March  v.  Chambers,  30 
Orat  209,  it  appeared  that  in  January,  1866, 
Chambers,  by  an  agreement  in  writing,  sold 
to  Bamey  a  lot  In  Danvflle,  Va.,  and  In  the 
same  month  conveyed  it  to  him.  The  agree- 
ment was  never  recorded,  and  the  deed  was 
not  recorded  untU  September  18,  1873.  Ba- 
mey paid  aU  his  purchase  money,  and  on 
the  15th  of  August,  1866,  conveyed  the  lot 
to  John  O.  Bamey,  to  secure  a  debt  of  $4,000. 
On  the  1st  of  July,  1872,  March,  Price  A  Co. 
Obtained  a  judgment  against  Chambers, 
which  was  duly  docketed  March  11,  1873. 
Bamey  was  declared  a  bankrupt  in  April, 
1868;  and  in  the  foUowing  month  the  regis- 
ter in  bankruptcy  conveyed  the  lot  to  his 
assignee.  In  September,  1868,  on  the  joint 
application  of  the  assignee  and  of  John  0 
Bamey,  as  a.  lien  creditor  of  the  bankrupt. 
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the  court  In  bankmptcy  ordered  a  sale  of  the 
lot;  and  John  O.  Ramey  bousrht  It,  and  re- 
ceived the  deed  In  due  form  from  the  as- 
signee; and,  upon  a  proceedingr  by  March, 
Price  &  Co.  to  subject  the  lot  to  the  lien  of 
their  Judgment,  It  was  held  that  It  was  so 
liable,  notwithstanding  all  the  conveyances 
and  proceedings  In  rdatlon  -to  it  No  farther 
Illustration  could  be  required.  It  foHows  that 
the  court  below  did  not  err  In  sustaining  the 
demurrer  of  the  plaintiffs  to  the  petition,  and 
therefore  the  decree  of  the  court  below  must 
be  afllrmed 


(43  8.  a  n) 

SIMS  et  al.  v.  JONES  et  al. 
(Sapreme  Conrt  of  South  Carolina.     Jan.  31, 

1895.) 

CoiiPBTS<.ioT  or  JtrsoR— BxFRxasioH  OT  OranoN 
— Rbxakonbhip  to  Party— ADMI88ION  of  Evi- 
ssncB — OrvBB  or  Compbomisb — Hakhlebs  Eb- 

BOS. 

1.  Where  a  Juror,  after  stating  that  be  has 
formed  or  expressed  an  opinion,  states  that  it 
is  not  so  fixed  as  not  to  be  changed  by  testi- 
mony, and  that  he  is  not  seusible  of  any  bias,  it 
is  proper  to  accept  him. 

2.  Where  a  juror  states  that  he  has  form- 
ed an  opinion,  and  that,  while  he  does  not  think 
it  would  prevent  him  from  rendering  an  impar- 
tial verdict,  yet  he  would  prefer  not  to  act  as  a 
Jnror,  it  is  not  error  to  reject  him. 

3.  It  is  not  error  to  reject  a  jnror  when  he 
and  plaintiff  are  fourth  consina,  and  their  wives 
first  cousins. 

4.  Parol  evidence  is  admissible  to  prove  the 
existence  of  a  written  instrument,  no  attempt 
being  made  to  prove  the  contents  thereof. 

5.  Error  in  refusing  to  permit  defendant,  on 
cross-examination,  during  the  introduction  of 
plaintiff's  evidence  in  chief,  to  introduce  docu- 
mentary evidence,  on  the  ground  that  it  was 
then  inadmissible,  is  not  ground  for  reversal, 
where  such  evidence  is  afterwards  admitted, 
and  it  does  not  appear  from  the  record  that  it 
was  materiaL     Mclver,  C.  J.,  dissenting. 

6.  Error  In  permitting  plaintiff  to  testify 
that  he  refused  to  compromise  his  claim  against 
defendant,  who  claimed  on  the  trial  that  the 
note  in  suit  was  a  forgery.  Is  harmless,  when 
the  compromise  was  suggested  by  a  person  who 
stated  at  the  time  that  he  was  without  author- 
I^  from  defendant.     Mclver,  C.  J.,  dissenting. 

7.  Error  in  admitting  such  evidence  is  al- 
so cured  by  striking  it  out  Mclver,  C.  J.,  dis- 
senting. 

8.  The  admission  of  evidence  in  reply  is 
within  the  sound  discretion  of  the  trial  court. 

9.  An  exception  to  the  admission  of  evi- 
dence should  state  the  ground  thereof. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;    Ernest  Gary,  Judge. 

Action  by  George  T.  Sims  and  E.  L.  Sims, 
partners,  against  W.  T.  Jones  and  Ida  Jones, 
administrators.  From  a  Judgment  for  plain- 
tiffs, defendants  appeaL    Affirmed. 

In  Impaneling  the  Jury,  the  defendants  ez- 
bansted  their  right  of  peremptory  challenge. 
J.  G.  Rice,  P.  P.  Hamilton,  and  J.  K.  Young, 
Jurors,  were  sworn  upon  their  voir  dire,  and 
examined  as  follows:  "J.  Q.  Rice  (by  request 
at  Mr.  Munro):  Q.  Are  yon  related  to  any 
of  the  parties  to  this  suit?  A.  I  don't  know 
of  any  kinship.  Q.  Have  you  formed  or  ex- 
pressed any  opinion  in  regard  to  it?  A.  Yes; 
I  have.     Q.  Is  it  such  an  opinion  as  is  fixed. 


and  win  not  be  changed  by  testtmony?  A. 
No,  sir;  I  don't  think  bo.  Q.  Are  you  sensi- 
ble of  any  bias  now,  one  way  or  the  other? 
A.  None  at  all.  Q.  You  have  formed  an  opin- 
ion? A.  Yes,  sir.  By  the  Court:  I  rule  the 
Juror  competent  Mr.  Munro:  I  would  like 
to  ask  the  Juror  if  he  was  present  at  either 
of  the  other  trials  In  the  case?  (Objection  by 
Mr.  Schump»-t)  By  the  Court:  No,  sir;  he 
need  not  answer  that  I  role  the  Juror  com- 
petent P.  P.  Hamilton  (by  request  of  Mr. 
Schnmpert):  Examination  by  Mr.  Sebum- 
pert:  Q.  Are  you  related  to  any  of  the  par- 
ties to  this  action?  A.  Well,  sir,  we  claim 
some  kin,  me  and  Mr.  Sims.  I  don't  know  ex- 
actly what  kin  It  is.  Q.  You  always  dalm 
kin?  A.  We  do.  Q.  Your  grandmother  was  a 
Sims?  A.  Yes,  my  grandmother  was  a  Sims. 
Q.  Have  yon  formed  or  expressed  an  opin- 
ion? A.  I  have  formed  an  opinion;  I  don't 
know  as  I  have  ever  expressed  It  Q.  Would 
that  prevent  you  from  rendering  a  verdict  ac- 
cording to  the  testimony  and  the  law  In  the 
case?  A.  No,  sir.  Q.  You  know  what  kin 
you  are?  A.  No,  sir;  I  do  not  know.  Q. 
You  have  always  claimed  kin?  A.  Yes; 
we  are  about  fourth  or  fifth  cousins,— some- 
where along  there;  I  don't  know  what  1 
couldn't  count  it;  in  fact,  I  never  count  kin- 
ship when  It  gets  off  to  a  third  cousin.  Mr. 
Sims  tbere  calls  me  'Cousin,'  and  I  call  him 
'Cousin,'  and  a  man  that  calls  me  'Cousin,'  I 
claim  kin  with  him.  Q.  Were  you  connected 
by  marriage  with  the  plaintiff?  A.  Yes;  his 
mother  and  my  wife  are,  I  think,  first  cousins; 
I  had  forgotten  that  Mr.  Munro:  That  is 
not  within  the  prohibited  degrees.  By  the 
Court:  Yes;  I  rule  that  It  Is.  You  are  ex- 
cused as  a  Juror.  (Exception  by  Mr.  Munro.) 
J.  K.  Young  (by  request  of  Mr.  Schumpert): 
Bxaminatl(Mi  by  Mr.  Schumpert:  Q.  Are  you 
related  or  connected  with  any  of  the  parties 
to  this  action?  A.  No,  sir.  Q.  Yon  know  all 
the  parties,  do  yon  not?  A.  Very  well;  yes. 
Q.  Have  you  formed  or  expressed  an  opinion 
as  to  this  case?  A.  Well,  sir,  during  the  trial 
of  the  case  heretofore,— the  same  case,— It  was 
thoroughly  discussed  In  my  store,  before  my 
fire,  and  I  did  form  and  express  an  opinion 
then,  when  the  case  was  being  tried  before. 
Q.  Would  that  prevent  you  from  rendering  a 
verdict?  A.  Well,  I  don't  think  it  would;  at 
the  same  time,  I  would  not  like  to  sit  on  the 
Jury.  Q.  You  have  not  only  formed,  but  yon 
have  expressed,  an  opinion?  A.  Yes;  I  have 
expressed  an  opinion  In  my  stora  By  the 
Court  (to  Mr.  Munro):  Have  yon  anything 
to  say  as  to  his  competency?  Mr.  Munro:  I 
think  he  has  made  himself  competent  He 
says  he  has  an  opinion,  which  would  not  In- 
fluence him  in  the  decision  of  the  case.  Nat- 
urally no  juror  would  want  to  sit  (m  the  case. 
By  the  Court:  I  rule  him  incompetent,  from 
the  fact  that  he  did  not  answer  the  question 
directly.  He  said  he  did  not  think  It  would. 
The  question  was,  "Would  that  prevent  you 
from  rendering  a  verdict?'  If  It  would  or 
would  not,  he  ought  to  have  answered  the 
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qaestlon.    I  role  the  Jiikh:  Inoompetest.   (fbc- 
oeption  by  Ur.  Maura)" 

The  Juror  J.  6.  Rice  was  admitted,  and  aat 
as  a  jDror  upon  the  trial  of  the  case,  and  P. 
P.  Hamilton  and  J.  K.  Tonng  were  ruled  In- 
comt)etent  and  were  exdaded. 

Mnnn  tk  Mann,  for  appellants.  J.  O.  Me- 
Klsslck,  S.  W.  Melton,  O.  L.  Schumpert,  a  O. 
Oalp,  and  T.  B.  Butler,  for  respondents. 

GARY,  J.  This  action  Is  upon  an  alleged 
promissory  note  of  the  defendants'  testator, 
Tyrrel  J.  Jones,  deceased.  The  defense  la 
forgery  and  ccMDseqaent  want  of  considera- 
tion. The  Jury  found  for  the  plaintiffs  upon 
the  irtal  on  circuit  The  defendants  appeal  to 
this  court  on  numerous  exceptions. 

The  first  three  exceptions  will  be  discussed 
together,  and  are  as  follows :  "And  now 
come  the  defendants,  and  except  to  the  rul- 
ings of  his  honor,  over  the  objections  of  de- 
fendants, alleging  error  In  the  following  par- 
ttculars:  (1)  In  holding  that  the  Juror  J.  O. 
Rice  was  a  competent  Juror.  (2)  In  holding 
that  the  Juror  P.  P.  Hamilton  was  not  a  com- 
petent juror.  (3)  In  holding  that  the  Juror  J. 
K.  Young  was  not  a  competent  Juror."  These 
Jurors  were  sworn  upon  their  voir  dire. 
Their  examination  will  be  set  forth  In  the  re- 
port of  this  case.  Section  2403,  Rev.  St  1893, 
provides:  "The  court  shall,  on  motion  of  ei- 
ther party  in  suit  examine  on  oath  any  person 
who  is  called  as  a  Juror  therein,  to  know 
whether  he  is  related  to  either  party,  or  has 
any  Interest  In  the  cause,  or  has  expressed  or 
formed  any  opinion,  or  Is  sensible  of  any  bias 
or  prejudice  therein,  and  the  party  objecting 
to  the  Juror  may  Introduce  any  other  compe- 
tent evidence  In  support  of  the  objection.  If 
It  appears  to  the  court  that  the  Juror  Is  not 
indifferent  in  the  cause  he  sbaU  be  placed 
aside  as  to  the  trial  of  that  cause  and  anoth- 
er shall  be  called."  In  the  case  of  State  v. 
Dodson,  16  S.  C.  453,  the  court  uses  this  lan- 
guage: "The  question  is  whether  the  circuit 
Judge  erred  in  allowing  certain  Jurors  to  be 
presented  to  the  prisoners,  who,  when  exam- 
ined on  their  voir  dire,  stated  that  they  had 
formed  an  oi^nion  in  reference  to  the  case 
from  what  they  had  heard  or  seen  in  the 
newspapers,  which,  however,  would  not  In  the 
least  Influence  their  minds  as  Jurors;  that 
they  were  not  sensible  of  any  bias  or  preju- 
dice whatever,  either  for  or  against  the  pris- 
oners, and  would  be  governed  by  the  evidence 
adduced  in  the  case.  The  statute,  after  pro- 
Tiding  that  the  court  shall,  upon  the  motion 
of  either  party  to  the  cause,  examine  any  per- 
son called  as  a  Juror  upon  his  voir  dire,  de- 
clares that:  'If  it  appears  to  the  court  that 
the  Juror  is  not  Indifferent  in  the  cause,  he 
shall  be  placed  aside  as  to  the  trial  of  tliat 
cause,  and  another  shall  be  called.'  Gen.  St 
p.  523,  c.  Ill,  §  26.  This  would  seem  to  vest 
the  power  of  determining  the  question  of  fact, 
as  to  whether  the  Juror  was  Indifferent,  in 
the  bands  of  the  court  called  upon  to  try  the 


caw^  and  we  do  not  see  how  this  ooort  oonU 
undertake  to  review  such  determination.  Bat 
even  were  this  not  so,  we  see  no  error  in  the 
course  pursued  by  the  circuit  Judge.  Aqy 
other  course  would  have  the  efCect  of  exclud- 
ing from  the  Jury  box.  In  any  case  of  such 
magnitude  or  public  interest  as  would  be  like- 
ly to  attract  attention,  the  very  class  of  pec^ 
sons  who  would  be  best  qualified  to  oocnpy 
that  position,  for  In  cases  of  that  cfaaiacter  K 
would  be  difficult  to  find  persons  of  ordinary 
intelligence  who  had  not  received  some  im- 
pressions in  regard  to  a  case  from  what  they 
had  heard  or  read  In  the  newspapers."  S.  P. 
State  T.  Williams,  31  S.  a  257,  9  &  B.  853 
State  T.  Merrlman,  34  S.  C.  17,  12  S.  R  619 
State  T.  Summers,  86  S.  C.  479,  15  S.  E.  3G9 
State  y.  Haines,  36  &  O.  504,  15  S.  K  555 
State  V.  Mcintosh,  39  S.  C  97,  17  S.  E.  44& 
In  the  case  of  State  v.  Merrlman,  34  S.  C  on 
page  34,  12  S.  E.  619,  the  court  says:  "The 
objection  that  the  Judge  erred  in  rejecting  the 
Juror  Fletcher,  because  of  his  relationship  to 
the  accused  within  the  degrees  stated  in  the 
record,  cannot  be  sustained.  We  are  not  aware 
of  any  statute  fixing  the  degrees  either  of 
consanguinity  or  affinity  within  which  a  Ju- 
ror is  disqualified;  and  it  must  therefore  be 
left  to  the  circuit  Judge  to  determine  whether 
the  fact  the  Juror's  father  and  the  grandfa- 
ther of  the  accused  were  brothers  was  such  a 
relationship  as  would  be  likely  to  render  the 
Juror  not  indifferent  in  this  case."  These  ex- 
ceptions are  overruled. 

The  fourth  exception  complains  of  error  on 
the  part  of  the  presiding  judge  as  follows: 
"In  admitting  the  testimony  of  the  witness 
Charles  P.  Sims  that  liens  were  given  by  wit- 
ness' mother  to  T.  J.  Jones  during  the  years 
1872  to  1879,  inclusive."  The  testimony  of 
the  witness  was  introduced  for  the  purpose 
sl.mply  of  showing  that  lieos  were  given  as 
therein  stated,  but  no  attempt  was  made  to 
prove  the  contents  of  the  liens.  This  comes 
within  the  principle  laid  down  by  the  court 
in  the  case  of  Lowry  v.  Plnson,  2  Bailey, 
328,  as  follows:  "But  where  the  writing  re- 
lates to  a  collateral  circumstance,  and  an  In- 
ference favorable  to  the  party  arises  oat  of 
the  fact  of  Its  execution  and  existence,  and 
not  out  of  Its  particular  contents,  parol  evi- 
dence is  admissible.  Of  this  the  case  of 
Spiers  V.  WlUison,  4  Crancb,  398,  Is  an  In- 
stance. There  parol  evidence  of  the  exist- 
ence of  a  deed  of  gift  was  admitted,  to  show 
the  nature  of  the  possession  that  acoMii- 
panied  the  deed.  The  allegation  of  the  plain- 
tiff here  is  that  Isaac  J.  Piason  conveyed  the 
land  in  dispute  to  the  defendant,  for  the  pur- 
pose of  defrauding  her;  and  the  object  of  the 
evidence  that  he  oboat  the  same  time  made 
a  voluntary  bill  of  sale  to  the  defendant  and 
David  ZhIadden  of  all  his  negroes— tlie  bulk  of 
his  remaining  property — was  to  show  the 
fraudulent  InteDtlon  by  way  of  deduction, 
not  from  the  particular  provisions  of  the  bill 
of  sale^  but  from  the  fact  of  its  execution 
without   consideration.     The  evidence    was 
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tberefore  proparly  ■dmltted."    Tbls  excep- 
tion Is  oTerrnled. 

Tbe  fifth,  BlzOi,  seTeoUi,  and  elghtb  ezoep- 
ttoofl  oomplatn  of  error  on  the  part  of  tbe 
trial  jndgaL.aa  foUowa:  "(5)  In  ruling  tliat  tJbe 
defendants  could  not  introdnce  documentary 
evidence  until  after  plaintiffs  bad  closed  tbelr 
case  in  chief,  and  in  exdading  deed  of  set- 
ttemeat  after  proof  of  same  by  plaintiffs'  wit- 
ness Charles  P.  Sims  on  cross-examination. 
(6)  In  ruling  that  the  defendants  could  not 
introduce  documentary  evidence  until  after 
the  plaintiffs  had  closed  their  testimony  in 
chief,  and  in  excluding  tbe  mortgage  deed  of 
S.  W.  Sims  to  T.  J.  Jones  after  proof  oif 
same,  by  plaintiffs'  witness  Charles  P.  Sims, 
on  cross-examination.     (7)  In  refusing  to  al- 
low the  defendants  to  introduce  documemtary 
evidence  after  proof  of  same  by  plaintiffs' 
vltnesB  because  plaintiffs  had  not  closed  their 
testimony  in  chief.     (8)  In  refusing  to  permit 
the  defendants  to  introduce  in  evidence  four 
letters  written  by  the  witness  Charles  P. 
Sims  after  proof  of  same  because  plaintiffs 
had  not  closed   their  testlmooy   in   chief." 
Tbe  testimony  mentioned  in  these  exceptions 
was  offered  by  tbe  defendants  when  they 
came  to  their  defense,  and  all  admitted  except 
tbe  mortgage  of  S.  W.  Sims  to  T.  J.  Jones, 
mentioned  in  the  sixth  azoaptioo,  which  was 
refused  on  account  of  irrelevaacy,  and  to 
which,  it  seems,  no  exception  baa  been  taken. 
The  said  m<»tgage  is  set  out  at  length  in  the 
case,  but  the  letters  are  not    The  rule  for 
tbe  IntroducUoD  of  testlmooy  is  thus  stat- 
ed in  the  case  of  WiUonghby  v.  Bailroad  Co., 
32  S.  C.  427,  428,  11  S.  K  839,  to  wit:  "Tbe 
first  exception  imputes  error  to  tbe  circuit 
Judge  in  refusing  to  allow  the  written  agree- 
ment, which  the  plaintiff  in  her  cross-exami- 
natiOD  admitted  to  be  the  contract  under 
which  she  leased  tbe  rails,  to  be  tiien  read  In 
evidence.     It  seems  that,  while  the  plaintiff 
was   under    cross-examination,  the  written 
agreement  was  shown. to  ha-,  and  she  admit- 
ted 'her  signature  to. the  contract  set  up  in 
tbe  answer,  and  that  it  was  the  contract  un- 
der which  she  leased  tbe  rails.'     Now,  If  this 
contract  had  been  verbal  instead  of  written, 
we  do  not  see  bow  defendant's  counsel  could 
have  been  prevented  from  asking  the  plain- 
tiff what  were  the  terms  of  sooh  contract; 
and  it  seems  to  us  tbat  asking  the  privilege 
of  reading  the  terms  which  bad  been  put 
down  in  writing  was  in  effect  the  same  thing 
as  asking  what  were  tbe  terms  of  a  partd  con- 
tiaot  whlcb   lay  at  tbe  foundation  of  the 
wliole  controversy.     But  as  we  think    this 
qnestioa  was  oooclusively  determined  by  the 
recent  case  of  Owens  v.  Gentry.  SO  8.  O.  480, 
e  S.  B.  625,  we  need  not  discuss  It  further. 
Tbere  tlie  sheriff  was  sued  for  certain  prop- 
erty, whicb  be  bad  seized  under  a  warrant 
to  enforce  an  agricnltntal  lien,  and  he  justl- 
fled  bis  seizure,  and  asserted  bis  right  to  the 
prtqterty  under  such  warrant;    and  it  was 
tbere  held  tbat  the  defendant  had  tbe  right, 
In  tbe  cross-examination  ot  one  <^  plaintiff's, 


witnesses,  to  prove  tlie  wamnt,  aad  put  the 
same  in  evidence  at  ttiat  time,  because,  how- 
ever it  may  be  in  tbe  United  States  ooorts 
and  in  tbe  oourts  of  some  of  tbe  other  states^ 
the  rule  hwe  is  tbat  the  defendant  may.  If  be 
can,  make  out  bis  wbole  defense  in  tbe  cross- 
examination  of  plaintiff's  witnesses.  In  tbe  • 
INresent  case  tbe  defendant  was  sued  for  a 
trespass,  and  undertook  to  Justify,  or  to  ratb- 
er  deny,  any  trespass,  because  of  a  license 
contained  in  the  very  agreement  under  whlcb. 
plaintiff  obtained  the  property  about  whlcb 
the  controversy  arose.  It  is  urged,  however, 
that,  the  agreement  being  signed  by  other 
parties  as  well  as  by  plaintiff,  it  could  not 
properly  be  offered  in  evidence  until  tbe  sig- 
nature of  such  other  parties  had  been  proved; 
but  it  will  be  observed  that  tbe  plaintiff  not 
only  admitted  har  signature  to  the  paper,  but 
also  admitted  that  It  contained  the  contract 
under  which  she  asserted  her  right  to  tfa» 
possession  of  the  iron  rails,  and  this  dispens- 
ed with  proof  of  the  signatures  of  the  otber 
parties.  Again,  it  is  insisted  that  no  sub- 
stantial injury  was  done  to  the  defendant  by 
tbe  refusal  to  allow  the  paper  read  at  first,, 
because  afterwards,  when  tbe  def«ulant 
came  to  offer  its  testimony,  the  paper  was  do- 
ly  proved  and  offered  in  evidence.  If  the  de- 
fendant bad  tbe  legal  right  to  have  the  pajjier 
read  in  the  first  instance^  then  it  was  error 
to  deny  such  right,  and  we  are  bound  so  to 
declare  it  But  it  migbt  admit  of  grave  donbt 
whether  the  defendant  sustained  no  substan- 
tial injury  by  tt>e  refusal  to  allow  tbe  paper  to 
be  read  in  the  first  instance.  It  is  very  clear 
that  the  terms  of  the  contract  lay  at  the  foun- 
dation of  the  whole  controversy.  Without  it 
the  plaintiff  oonfessedly  had  no  shadow  of 
right  to  the  poaseaslon  of  the  rails;  and  it 
was  specially  set  up  in  tbe  answer  as  a  Justl-  - 
flcation  for  the  alleged  wrongful  acts  witb 
which'  defendant  was  charged.  Upon  its 
construction,  whlcb  was  a  matter  for  tbe- 
court  alone,  might  depend  the  questioD  - 
whether  plaintiff  had  any  cause  of  action; 
and  it  Is  not  difficult  to  conceive  how  it  may 
have  been  a  very  material  matter  to  the  de- 
fendant to  have  this  written  agreement  be-, 
fore  tbe  court  while  tbe  plaintiff  was  und»- 
taklng  to  make  out  her  cause  of  action."  It 
will  be  observed  that  the  Instruments  of  writ- 
ing offered  in  evidence  in  tbe  cases  of  Wll- 
loughby  V.  Railroad  Co.  and  Owens  v.  Gen- 
try, during  tbe  Introduction  of  plaintUfs'  tea- 
tlmony  in  chief  were  unquestionably  mate- 
rial,—In  fhct,  were  tlie  foundation  upon 
which  the  defenses  set  np  in  tbe  answer  rest- 
ed. Tbe  decisions  in  tjiis  state  settle  the  law 
beyond  controversy  tbat  harmless  errmr  com- 
mitted by  the  presiding  Judge  during  tb» 
progress  of  the  trial  on  circuit  is  not  ground 
for  reversal  by  this  court  Where  the  rulings 
of  tbe  circuit  Judge  are  brooght  in  review  be- 
fore this  court,  two  things  must  appear:  (1> 
That  the  ruling  to  whlob  exception  was  taken 
is  erroneous;  (2)  that  the  appellant  has  suf- 
fered prejudice   by  sncb  wroneous    mUng. 
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Dndatbe  cases  of  Owena  ▼.  Qeotry  and  WU- 
oogbby  T.  Railroad  Co.,  supra,  the  presiding 
JuAge  failed  'to  follow  the  proper  rule  for 
tbe  Introduction  of  testimony  on  the  cross- 
examination  of  plaintiffs'  witness,  and  In  so 
doing  we  hold  that  he  committed  error.  We 
do  not,  however,  see  where  the  defendants 
have  been  prejudiced  by  such  error.  It  was 
Incumbent  on  the  appellants  to  make  this  ap- 
pear, but  they  have  failed  to  do  so.  These  ex- 
ceptions are  overruled. 

The  ninth,  tenth,  and  eleventh  exceptions 
complain  of  error  on  tbe  part  of  the  presid- 
ing judge  as  follows:  "(9)  In  permitting  tbe 
plaintiffs  to  introduce  evidence  that  a  com- 
promise of  the  claim  sued  on  was  offered. 
(10)  In  permitting  the  plaintiffs  to  introduce 
evidence  that  a  compromise  of  the  claim  was 
refused.  (11)  In  permitting  the  witness 
Charles  P.  Sims  to  testify,  before  plaintiffs 
closed  their  case  in  chief,  to  a  conversation 
between  him  and  P.  M.  Ck>hen  in  relation 
to  a  compromise  of  this  action."  These  ex- 
ceptions cannot  be  sustained,  for  two  rear 
sons:  (1)  Because  Mr.  Cohen,  with  whom 
the  witness  had  the  conversation  in  regard 
to  the  alleged  compromise,  did  not  claim  that 
he  was  authorized  by  Mr.  Jones,  the  de- 
fmdant,  to  act  in  the  premises;  on  the  con- 
trary, stated  that  "what  he  did  he  did  him- 
self, as  friend  to  both  parties."  Such  be- 
ing the  case,  nothing  said  by  him  in  regard 
to  the  compromise  could  have  been  con- 
steued  as  an  admission  on  the  part  of  the 
defendant  Jones,  and  was  wholly  immatert- 
aL  (2)  Because  the  presiding  judge  ruled 
out  what  "iSi.  Cohen  told  and  wrote  the  wit- 
ness. 

The  twelfth,  thirteenth,  and  fourteenth  ex- 
ceptions complain  of  error  on  the  part  of 
the  presiding  Judga  as  follows:  "(12)  In  ad- 
mitting in  evidence,  la  reply,  the  testimony 
of  tbe  witness  W.  D.  Humphries  of  decla- 
rations of  T.  J.  Jones  to  him.  (18)  In  ad- 
mitting in  evidence,  in  reply,  the  testimony 
of  the  witness  Jesse  Nix  of  declarations  of 
T.  3.  Joaea  to  him.  (14)  In  admitting  in  ev- 
idence, in  reply,  the  receipt  of  J.  G.  P.  Jeter 
to  Bd.  Cromer,  dated  DecemlJw  22,  1887." 
In  the  case  of  TallMtt  v.  Padgett,  80  S.  O. 
197,  8  S.  B.  846,  the  rule  as  to  what  the 
exception  should  contain  is  stated  as  fol- 
lows: "The  object  of  exceptions  is  a  very 
Important  one^  It  Is  to  bring  to  the  atten- 
tion of  the  court  the  precise  question  of 
law  or  fact  involved  and  desired  to  be  re- 
viewed. To  do  this  effectually  and  definite, 
something  more  must  be  stated  than  merely 
an  occurrence  or  order  or  decree  below,  ob- 
jected to  as  erroneous.  The  grounds  of  the 
alleged  error  must  be  presented  in  a  direct 
and  jwsttlve  form,  and  especilUly,  If  it  be  a 
legal  error  complained  of;  the  principle  of 
law  alleged  to  be  violated  must  be  stated." 
These  exertions  tail  to  comply  with  this  r»- 
qulrvment  But,  sfven  If  It  be  conceded  that 
tbe  «b)eot  of  the  exceptions  is  to  raise  the 
aoaatloB  that  tlM  testfanonjr  mentioned  was 


not  properiy  in  reply,  we  do  not  think  they 
can  be  sustained,  as  such  testimony  Is  large- 
ly in  the  discretion  of  the  trial  judge,  and 
there  Is  nothing  showing  an  abuse  of  discre- 
tion In  this  case.  In  the  case  of^Brice  v. 
Bliller,  35  S.  C.  537,  15  S.  E.  272,  the  court 
says:  "The  appellant  objects  also  that  some 
of  the  testimony  was  irrelevant,  and  not  In 
reply.  *  *  *  As  to  the  objections  based 
on  irrelevancy,  and  not  being  in  reply,  it  ii 
snfBcient  to  say  that  these  are  matters  which 
must  necessarily  be  largely  left  to  the  dis- 
cretion of  the  Judge  before  whom  the  case 
Is  tried."  These  exceptions  are  overruled. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  court  b^ow  be  affirmed. 

POPE,  J.  Having  concurred  generally,  I 
shall  content  myself  with  one  observation: 
If  the  defendant  in  the  court  below,  having 
excepted  to  tbe  ruling  of  tbe  circuit  Judge 
whereby  his  right  to  have  the  contents  of 
the  written  papers  brought  oat  while  the 
plaintiffs' .  witnesses  were  being  cross-exam- 
ined by  him,  had  stopped  there  as  to  such 
testimony,  a  new  trial  would  have  been 
inevitable.  However,  the  defendant  did  not 
elect  to  stop  there.  On  the  contrary,  he  of- 
fered such  contents  in  testimony  afterwards. 
He  thus  made  manifest  what  was  before  un- 
known, via.  that  the  contents  of  the  papers 
were  immaterial.  It  seems  to  me  that  Mr. 
Justice  OABY  has  successfully  differentiated 
the  case  at  bar  from  the  two  previous  cases, 
—Owens  V.  Gentry,  30  &  C.  490,  9  &  B.  525, 
and  Willoughby  v.  EtaUroad  Co.,  32  &  G. 
410, 11  S.  B.  339;  and  I  agree  with  him  that 
this  was  harmless  wror,  under  the  dremn- 
stahces  of  this  case,  and  should  not  be  al- 
lowed to  cause  a  new  triaL  There  should  be 
an  end  of  litigation  the  moment  the  ends 
of  Justice  have  been  attained. 

McTVBR,  O.  J.  (dissenting).  WhOe  I  con- 
cur with  Mr.  Justice  OART  In  the  conclu- 
sions which  he  has  reached  on  all  tbe  points 
except  those  specially  mentioned  herein,  I  am 
unable  to  agtee'wlth  him  as  to  such  pcrfnts, 
and  will  proceed  to  state  briefly  the  grounds 
of  my  dissent. 

The  fifth,  sixth,  seventh,  and  elghtb  ex- 
ceptions raised  the  question  whether  tbe  cir- 
cuit Judge  erred  in  refusing  to  permit  de- 
fendants to  offer  in  evidence,  during  the 
iross-examination  of  one  of  the  plaintlfb' 
witnesses,  certain  documents,  the  execution 
of  which  had  been  proved  by  such  witness, 
not  ap<m  the  ground  that  such  papers  wm« 
either  Incompetent'  or  irrelevant  testimony, 
but  solely  on  the  ground  that  the  defendants 
could  not  be  permitted  to  off^r  such  evidence 
at  that  stage  of  the  trial,  but  must  wait  un- 
til the  plaintiffs  bad  dosed  their  testimony  In 
chief;  for  it  appeats  in  the  case  that  the  cir- 
cuit judge  was  asked  T^  one  of  the  counsel 
for  the  plaintiffs  whether  he  sustained  the 
objection  to  certain  of  such  testimony  only 
on  the  ground  that  it  was  Irr^evant;  and  that 


Digitized  by  V^jOOyiC 


N.  0.> 


BLACK  V.  AliEitl^liEN  &  W.  E.  R.  CO. 


909 


be  responded  In  these  words:  "I  sustain  it 
«n  tbe  ground  tbat  the  defendants  cannot, 
at  this  stage,  <rff«r  documentary  evidence." 
And,  again,  the  drcnit  Judge  used  this  lan- 
guage: "I  rule  that  the  defendant  cannot 
offer  documentary  evidence  until  his  time 
has  come;  that  Is,  after  the  plaintiff  has 
closed  bis  case."  It  seems  to  me,  theref<»«, 
that  the  circuit  Judge  has  expressed  his  ruling 
In  no  uncertain  terms,  and  the  clear-cut  legal 
question  presented  for  the  eonsideratioa  of 
this  court  is  whether  such  ruling  Is  errone- 
ous. The  case  of  WlUoughby  r.  Railroad  Co., 
82  a  O.  410,  11  S.  B.  339,  which  does  not 
seem  to  have  heen  brought  to  the  attention  of 
the  circuit  Judge,  and  In  fact  was  not  cited  by 
counsel  In  the  argument  here.  In  my  opin- 
ion, conclusively  shows  that  such  ruling  was 
erroneous.  So  much  of  that  case  as  relates 
to  the  question  here  under  consideration  Is 
so  fully  set  out  in  the  opinion  of  Mr.  Jus- 
tice GARY  as  to  supersede  the  necessity  of 
repeating  It  here.  The  fact  that  the  paper 
there  offered  In  evidence  during  the  cross- 
examinatimi  of  one  of  plaintiffs'  witnesses, 
and  erroneously  rejected,  was  very  material 
to  tite  defense  set  up  by  defendants,  and  In 
fact  lay  at  the  foundation  of  such  defense,  can- 
not. In  my  Judgment,  affect  the  principle  upon 
which  the  ruling  ttiere  made  rested.  If  the 
documentary  evidence  rejected  In  the  pres- 
ect  case,  only  on  the  ground  tbat  It  was  of- 
fered at  an  Improper  time,  was  competent 
and  relevant,  then  defendants  bad  a  legal 
right  to  have  it  received,  and  the  denial  of 
such  legal  right  constitutes  reversilde  error. 
As  was  said  In  Wlllougbby's  Oase:  "If  the 
defendant  had  the  legal  right  to  have  the 
paper  read  In  the  first  Instance,  then  it  was 
«rror  to  deny  such  right,  and  we  are  bound 
so  to  declare  It"  The  fact  that  the  rejected 
«Tldence,  or,  to  speak  more  accurately,  the 
most  of  it,  was  both  competent  and  relevant. 
Is  shown  by  the  fact  that  all  of  it,  except 
the  mortgage  referred  to  in  the  sixth  excep- 
tion, was  afterwards,  wheo  defendants  came 
to  offer  their  evidence,  received.  Neither  do 
I  think  that  this  court  Is  Justified  In  say- 
ing that  the  error  was  harmless,  for  I  do 
not  find  that  the  contents  of  all  the  docu- 
ments rejected  in  the  first  Instance  are  set 
out  In  the  case.  At  all  events,  It  seems  to 
me  unsafe  to  say  that  the  exclusion  of  com- 
petent and  relevant  evidence  at  the  time  It 
was  first  offered  could  result  In  no  haite  to 
tbe  party  offering  it  If  It  should  be  after- 
wards received;  for,  as  was  said  la  the  Oase 
of  Wllloughby,  above  cited:  "It  is  not  diffi- 
cult to  c(Micelve  how  It  may  have  been  a 
rery  material  matter  to  the  defendant^'  to 
liave  the  documentary  evidence  In  questioa 
before  the  coort  "while  the  plaintiff  was  un- 
dertaking to  make  out  her  cause  of  action." 
It  seems  to  me,  therefore,  that  the  point 
made  by  the  exceptlcms  above  referred  to 
should  be  sustained. 

Again,  I  tiiink  tiiere  was  error  In  receiving 
any  evidence  In  relatlMi  to  an  offer  of  com- 


promise,  for  two  reasons:  (1)  Because  there 
was  no  evidence  tending  to  show  that  Cohen, 
the  i>erson  through  whom  Hie  offer  of  com- 
promise or  rather  from  whom  the  Inquiry 
came  as  to  whether  a  compromise  could  be 
made,  had  the  slightest  authority  from  the 
defendants,  or  from  any  person  authorized 
to  speak  for  them,  to  make  any  such  offer 
or  any  such  Inquiry,  and,  on  the  contrary,  the 
testimony  tended  to  show  that  he  had  no 
sncb  authority.  (2)  Because,  even  If  Cohen 
had  such  authority,  it  would  be  (dearly  In- 
competent to  show  that  any  offer  or  attempt 
was  made  by  defendants  to  obtain  a  com- 
promise. While  It  is  true  that  the  circuit 
Judge  did  rule  that  it  was  not  competent 
for  the  plaintiff  to  prove  what  passed  be- 
tween himself  and  Cohen  In  relation  to  the 
terms  of  the  offer  of  compromise,  yevt  at  the 
same  time  the  witness  was  permitted  to  tes- 
tify that  a  compromise  was  proposed  and 
'rejected.  Now,  It  seems  to  me  that  the  in- 
jury to  the  defendants  consisted  in  allowing 
proof  that  a  compromise  was  proposed  and  re- 
jected, and  that  the  terms  of  such  proposed 
compromise  was  a  wb<Ay  immaterial  mat- 
ter. It  is  very  easy  to  see  that  In  a  case  of 
this  kind,  where  the  defense  was  that  tbe 
note  was  a  forgery,  there  was  nothing  better 
calculated  to  prejudice  tbe  case  of  the  de- 
fendants In  tbe  minds  of  tbe  Jury  than  to 
show  that  defendants  had  made  an  unsuc- 
cessful attempt  to  compromise.  I  think, 
therefore,  that  tt  was  error  to  receive  any 
evidence  In  relation  to  any  proposition  of 
compromise,  and  hence  exceptions  B,  10,  and 
11  should  be  sustained. 


(116  K.  C.  S67) 
BLACK  V.  ABBRDEBN  A  W.  B.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Dec  4, 
1894.) 

For  majority  opinion,  see  20  S.  B.  713. 

AVBRY,  J.  Concurring  fully  with  the  ma- 
jority of  the  court  In  tbe  Judgment  an- 
nounced, I  deem  It  best  to  state  a  Uttle  more 
explicitly  tbe  grounds  upon  which  I  rest  my 
opinion.  The  right  of  way  of  railroads  is  by 
Judgment  of  condemnation  made  subject  to 
occupation  whenever  the  corporation  finds  It 
necessary  to  use  It  In  furtherance  of  the  ends 
for  which  the  company  was  created.  In  as^ 
sessing  the  damages,  It  must  be  assumed  that 
the  estimate  is  not  based  upon  the  idea  of 
the  exclusive  occupation  and  preception  of 
the  profits  of  the  wb<rie  of  the  condemned 
land  by  the  corporation,  but  upon  the  more 
reasonable  view  that  only  so  mnch  of  the 
territory  will  be  subjected  to  occupation  and 
excluirive  dominion  as  is  necessary  for  trades, 
dltdies,  and  houses  to  be  used  for  stations 
and  section  hands,  while  outside  of  this  the 
owner  of  the  servient  tenement  will'  be  un- 
m^ested,  except  where  entry  is  made  for  the 
purpose  of  rehioring*  something  that  eadan- 
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gen  the  safety  of  paaaengers  travelliig  on  the 
railroad,  or  that  may  subject  the  company  to 
liability  for  Injury  to  adjacent  lands  or  prop- 
erty. This  is  the  principle  to  which  this 
court  has  given  its  sanction  in  Ward  v.  Rail- 
road Ca,  113  N.  a  566,  18  S.  E.  211,  In  the 
same  case,  109  N.  C.  358,  13  S.  E.  926,  and  In 
HlnUe  T.  Railroad  Co.,  109  N.  a  472,  13  S. 
B.881. 

(40  w.  va.  mo 

OANN  T.  GANN  et  al. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Dec  19,  1894.) 
Admihistkator  —  Pboof  or  Fbbsonal  Claim  — 

AOTIOM  on  DCBBILI/— IitMITATIONS— 

SiBTioas  or  Bon. 

1.  An  administrator  who  presents  a  per- 
■onal  demand  against  his  decedent's  estate  mnst 
show  that  such  demand  Is  just  and  valid,  and 
not  barred  by  the  statute  of  limitations.  The 
statute  of  limitations  does  not  l>egin  to  run  until 
the  right  of  action  accrues. 

2.  An  action  or  suit  cannot  be  maintained 
on  an  undeliTered  writing  or  dnebill  found 
among  the  supposed  debtor's  papers  after  his 
aeath. 

3.  Sncb  writing,  so  found,  is  not  a  sufficient 
acknowledgment  to  prevent  the  bar  of  the  stat- 
nte  of  limitations,  but  may,  if  genuine,  be  ad- 
missible as  evidence  to  establish  a  quantum 
meruit. 

4.  Where  a  son,  who  is  also  the  administra- 
tor of  his  father's  estate,  sues  such  estate  for 
wages  claimed  for  services  rendered  before  his 
fatiier's  death,  he  cannot  recover  unless  he 
proves  an  express  contract,  or  tiie  facts  and  cir- 
cumstances sustained  by  a  preponderance  of 
testimony  clearly  establish  an  expectation  or  in- 
tention on  the  part  of  his  father  to  compensate 
iiim  for  aoch  services. 

(SyUabus  by  the  Court) 

Appeal  from  circuit  court,  Berkeley  county. 

Bill  by  Harrison  Cann  against  Susan  Cann 
and  others.  From  a  decree  sustaining  an  ex- 
ception by  defendants  to  a  report  by  a  com- 
mlsston«r  in  favor  of  plaintiff,  and  giving 
plaintiff  leave  to  amend,  plaintiff  appeala 
Reversed. 

Faulkner  &  Walker,  W.  H.  Travers,  and  O. 
H.  Syme,  for  appellant  D.  B.  Lucas,  for  ap- 
pellees. 

DENT,  J.  At  March  roles,  1883,  In  the 
clerk's  ofSce  of  Morgan  county,  Harrison  Cann 
filed  his  bill  In  chancery  against  the  heirs  of 
his  father's  estate  to  enforce  payment  of  bis 
daXm  for  services  rendered  as  evidenced  by  a 
certain  duebill  bearing  date  the  28th  day  of 
April,  1880,  calling  for  $3,000  for  services 
rendered  by  the  plaintiff  "since  he  became 
twenty-one  years  of  age."  The  plaintiff  made 
himself  a  party  defendant  to  this  bill  as  ad- 
ministrator of  decedent  The  only  appear- 
ance for  the  defendants  la  the  answer  of  the 
infants  Silas  Largoit  and  Elizabeth  Largent, 
by  their  guardian  ad  litem,  T.  N.  B.  Davis; 
an  answer  filed  by  George  W.  Zller,  husband 
of  one  of  the  heirs,  and  an  exception  indorsed 
on  the  commissioners'  report  by  the  defend- 
ants Catherine  Ziler,  Susan  E.  Ambrose,  and 
Sarah  Cann.    The  bill  is  not  taken  for  con- 


fessed as  to  any  of  the  defendants,  but  oo 
service  of  summons  an  order  of  reference  li 
entered  to  ascertain  the  debts  and  their  pri- 
orities against  the  estate  of  Jacob  Cann,  de- 
ceased, and  the  estate  liable  to  the  payment 
of  the  same.  From  the  oommlssioner's  report 
it  appears  that  the  personal  estate  was  amply 
sufficient  to  pay  all  the  debts  against  the  de- 
cedent with  the  exception  of  plaintiff's  dalm, 
and  that  that  Is  the  only  matter  of  omtro- 
versy  in  the  suit,  without  which  no  suit  would 
have  been  necessary. 

According  to  the  law  and  the  decision  of 
this  conrt  In  the  case  of  Rader  v.  Neal,  18  W. 
Va.  373,  In  this  suit  concerning  his  wife's 
separate  estate,  George  W.  Ziler  was  not  a 
necessary  party  thereto,  and  therefore  the  an- 
swer filed  by  him  cannot  be  regarded,  as  be 
Is  too  remotely  interested  In  the  subject-mat- 
ter to  contest  plaintiff's  claim  In  Us  own 
rl^t 

The  adult  defendants  who  are  proper  parties 
to  the  suit  did  not  think  It  worth  while  to 
contest  the  allegations  of  the  bill,  but  con- 
tented themselves  with  indorsing  the  follow- 
ing exceptions  on  the  oommlssioner's  report: 
"The  within  report  is  excepted  to  by  Cath- 
erine Zller,  Susan  E.  Ambrose,  and  Sarah 
Cann  so  far  as  It  allows  Harrison  Cann  a 
claim  against  the  estate,  amoimtlng,  principal 
and  interest  to  (4,924.50,  all  of  which  should 
be  rejected  as  Improperly  allowed."  The  re- 
port being  In  accord  with  the  allegations  of 
the  bill,  to  which  these  defendants  made  no 
appearance,  but  allowed  It  to  go  uncontro- 
verted  so  far  as  they  were  concerned,  this 
exception  should  have  been  disregarded  by 
the  court,  or  promptly  overruled,  as  by  their 
silence  In  not  pleading  they  have  admitted  the 
Justice  of  the  claim.  As  to  them,  neither  the 
report  of  the  commissioner  nor  any  proofs  are 
necessary  to  support  a  decree  Justified  by  their 
confession.  It  Is  not  so  with  the  Infant  de- 
fendants, who  are  under  the  inrotectlon  of  the 
court,  and  whose  Interests  must  be  regarded 
and  preserved  by  it  The  plaintiff  has  placed 
himself  In  an  anomalous,  though  not  inequita- 
ble position  by  making  himself,  not  only  ss 
the  administrator  of  Jacob  Cann,  deceased, 
but  also  as  the  administrator  of  Elizabeth 
I«rgent  deceased,  defendant  to  his  own  bill. 
If  the  claim  on  which  he  sues  is  Just  beyond 
controversy,  there  could  be  nothing  wrong  In 
so  doing,  as  SQulty  readily  recognizes  and  dis- 
tinguishes between  personal  and  representa- 
tive rights,  and  can  shape  its  decrees  accord- 
ingly. But  where  the  obllgatloa  of  defense 
rests  upon  him  In  his  representative  capacity, 
equity  will  not  permit  him  to  make  himself, 
in  such  capacity,  a  defendant  to  his  own  per- 
sonal blU,  and  then  treat  such  bUl  as  taken  tor 
confessed  as  to  his  decedent's  estate,  but  will 
require  him  to  establish  the  debt  claimed  by 
him  against  such  estate  as  fully  and  complete- 
ly as  though  all  defense  that  could  possibly  tte 
made  to  such  debt  were  proi>erly  Interposed 
to  Its  allowance.  If  this  were  not  true,  and 
he,  by  this  means,  secured  the  allowance  of 
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an  iSegal  debt  against  ttie  estate  of  bis  Ae- 
cedent,  be  wonld  become  personally  liable  for 
Its  payment,  and  so  he  bas  gained  notbing  by 
his  suit    In  section  6,  &  87,  of  tbe  Code  It  la 
proTldfld  tbat,  "It  any  personal  repreeentatlTe, 
miacdlan,  cnrator  or  oommlttee  sball  pay  any 
debt,  the  recovery  of  which  conld  be  prevent- 
ed by  reason  of  Illegality  of  consideration  or 
lapse  of  time,  or  by  any  other  fact  within  bis 
knowledge,  no  credit  shall  be  given  him  tbere- 
for."    This  law  applies  eqnally  as  well  where 
an  individual  claim  of  the  fiduciaries  Is  pre- 
sented for  allowance  as  where  a  debt  has 
been  paid  by  him,  and  the  dnty  devolves 
upon  the  court  and  commissioner  before  whom 
bis  accounts  are  presraited  to  prevent  the  aud- 
iting against  the  estate  of  any  illegal  claim; 
wha%fore  it  becomes  incumbent  on  tbe  court 
in  tills  case  to  say  whether  the  claim  presented 
by  the  plaintiff  In  his  pasonal  character  has 
been  shown  to  be  a  proper  charge  against  the 
estate  of  the  decedent    The  bill  charges  that 
the  decedent  in  pursuance  of  a  contract  made 
with  the  plaintiff  to  pay  him  a  reasonable 
compensation  for  his  services  as  a  cominon 
laborer  on  his  father's  lands  (decedent)  since 
he  became  21  years  of  age,  executed  to  the 
plaintiff  bis  note  or  duebill  on  the  28th  day 
of  April,  1880,  for  ^,000.     The  evidence  of 
plaintiff  shows  that   some  time   after  bis 
father's  death  he  found  this  dnebill  written  In 
bis  father's  accoimt  book.    It  Is  also  shown 
that  it  was  In  tbe  father's  handwriting.    If 
this  dueblll  had  been  delivered  by  the  deceas- 
ed  to  plaintiff,  his  right  to  recover  would 
have  been  beyond  question.    It  not  only  was 
not  delivered,  but  plaintiff  had  no  notice  of 
its  existence  tmtll  it  came  to  his  hands  as  the 
administrator  of  decedent's  estate.    Not  being 
delivered,  it  bad  no  binding  force.    Curtis  v. 
Gorman,  19  HI.  141;  Thomas  v.  Watklns,  16 
Wis.  549;  Prather  v.  Znlauf,  38  Ind.  166.    To 
allow  It  to  be  used  as  an  admission  or  ac- 
knowledgment of  an  Indebtedness  would,  in 
effect,  make  it  a  valid  legal  instrument  and 
hence  the  law  requiring  dellvwy  would  be 
thwarted.    Nor  can  it  be  treated  as  such  an 
acknowledgment  In  writing  as  will  avoid  the 
statute  of  limitations.    In  13  Am.  &  Bng.  Bnc. 
Law,  p.  760,  the  law  Is  stated  as  follows,  to 
wit:  "To  make  tbe  acknowledgment  complete. 
It  must  however,  be  communicated  to  some 
one;    and  consequently  a  paper  which  was 
never  delivered,  but  was  found  among  the 
debtor's  papers  after  his  death,  cannot  oper- 
ate as  an  acknowledgment"    Also:    "A  mere 
writing  acknowledging  a  debt  which  Is  re- 
tained by  the  person  making  It,  and  which 
Is  never  ddivered,  either  to  the  creditor  or  any 
one  dae,  cannot  have  the  effect  of  preventing 
tbe  operation   of  the  statute."     Pershing  v. 
Oanfield,  70  Mo.  140;   Merrlam  v.  Leonard,  6 
Oush.  161.    For  the  purx)oses  of  this  suit  under 
the  law  as  we  find  It  the  dueblll  relied  on  Is 
worthless  unless  it  can  be  treated  as  an  udmis- 
Bion  of  Indebtedness  on  Qie  part  of  the  dece- 
dent   In  Cbamberlayne's  Best  Bv.  486,  It  Is 
■aid  that  a  written  admission,  void  as  an  ob- 


ligation, la  admlaatble  as  evidence,  althoiigii 
the  maker  is  deceased,  and  such  admission  b<> 
in  the  form  of  a  bo<&  entry.  This  appears  to 
be  consonant  with  reason  and  justice  If  tbe 
admission  as  alleged  Is  shown  to  be  genuine 
and  indisputable;  but  where  its  genuineness 
Is  attacked,  and  It  is  not  sustained  by  a  clear 
preponderance  of  legal  testimony.  Its  welcfat 
as  evidence  is  destroyed,  and  It  should  be  re- 
ceived with  the  greatest  caution.  If  at  alL 
The  commissioner  to  whom  the  matter  was 
referred  finds  in  favor  of  the  genuineness  of 
tbe  paper,  but  the  court,  on  an  examination 
of  the  evidence,  overrules  and  disaffirms  the 
report  Hence  It  devolves  upon  this  court  to 
determine  for  itself  from  the  facts  and  cir- 
ciunstances  disclosed  by  fbe  record  whether 
it  will  sustain  the  conclusion  of  the  commis- 
sioner or  that  of  the  circuit  court  Roots  t. 
KUbreth,  82  W.  Va.  585.  9  S.  B.  927. 

Examining  the  evidence,  we  find  tbat  the 
following  nine  witnesses  Introduced  by  the 
plaintiff,  to  wit,  Lewis  Allen,  George  Blake- 
ly,  3.  H.  BuEsard,  WillUm  F.  Smith,  H.  Clay 
Spobr,  Edmund  Pendleton,  Franklin  Ferris, 
Aibeto  Mendenhall  and  J.  S.  Duckwall  (an 
attorn^  for  plaintiff),  testify  more  or  less 
strongly  that  they  are  acquainted  with  tbe 
handwriting  of  Jacob  Cann,  deceased,  and 
that  they  believe  the  signature  to  the  contro- 
verted paper  to  be  his.  Another  witness  for 
the  plaintlff.-nJobn  W.  Bechtol,— who  was 
well  acquainted  with  decedent's  signature 
when  written  with  a  pen,  testifies  that  be  is 
unable  to  say  that  the  signature  in  contro- 
v«sy  written  with  a  pencil  Is  his  genuine 
signature.  On  the  other  land,  the  following 
seven  witnesses,  to  wit,  William  J.  Fleece, 
Andrew  J.  Davis,  John  J.  Hertzel,  Jefferson 
Tanersdoll,  John  Frederick,  William  Z.  Cat- 
lett  and  Joshua  Zilo:,  testify  just  as  strongly, 
and  some  of  them  even  more  emphatically, 
that  the  controverted  signature  is  not  the 
genuine  signature  of  the  decedent  and  some 
of  them  give  good  reasons  for  tbe  belief  that 
Is  In  them.  The  latter  are  sustained  by 
many  of  the  circumstances  surrounding  the 
transaction.  The  plaintiff  himself  states 
ibat,  although  he  was  looking  carefnlly 
through  his  father's  papers  and  books  for 
something  of  the  kind,  he  did  not  discover 
this  dnebill  until  he  had  looked  through  this 
little  account  book  three  times,  and  not  un- 
til some  time  after  his  father's  death;  and  he 
never  made  the  discovery  known  to  his  moth- 
er or  Bisters  until  after  he  had  failed  to  get 
the  latter  to  deed  him  the  home  farm,  even 
thou^  be  promised  them  to  will  It  to  their 
children;  and  they  testify  that  they  did  not 
know  it  untU  after  this  suit  was  brought 
nearly  two  years  after  the  death  of  theh: 
father,  and  then  their  first  Information  did 
not  come  from  their  brother,  although  he  Iiad 
ample  opportunity  to  inform  them.  On  the 
contrary,  he  did  inform  one  of  his  sisters, 
about  six  months  after  the  death  of  his  fa- 
ther, that  he  had  examined  bis  boolcs  and 
papers  carefully,  and  ooold  find  nothing  In 
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ftia  own  favor  except  a  credit  for  one  hog. 
His  concealment  of  this  matter  from  his  sis- 
ters, and  making  no  claim  for  compensation 
to  them  for  his  services,  ontU  after  ttils  suit 
was  Instituted,  Is  certainly  a  very  strong  clr> 
cumstance  against  plalntitrs  claim.  In  ad- 
dition, Isaiah  J.  Smith,  a  witness  for  idaln- 
tiff,  states  that  In  the  December  before  Jacob 
Oann's  death,  which  happened  in  August,  de- 
cedent told  htm  "he  always  Intended  Harri- 
son should  have  the  home  place."  This  was 
almost  eight  months  after  the  date  of  the 
controverted  paper.  Silas  J.  Largent  testi- 
fies that  some  four  or  five  months  before 
his  death  Jacob  Gann  told  him  he  expected  to 
leave  Harrison  Cann  the  home  place  and 
wliat  was  on  it,— almost  one  year  after  the 
date  of  the  paper.  John  Turner  testifies  that 
Jacob  Cann  told  him  the  same  thing,  but 
his  date  Is  indefinite.  All  these  witnesses 
approached  Jacob  Cann  at  the  Instance  of 
Harrison,  and  the  latter  tried  to  get  him  to 
sign  a  paper  to  the  effect  that  he  would  give 
Harrison  the  home  farm,  bnt  he  declined  to 
do  so,  saying,  "I  will  give  him  something 
to  show  for  his  work  after  a  while."  H. 
Clay  Spohr's  evidence  is  to  the  same  effect 
These  witnesses  certainly  prove  that  there 
was  a  persistent  effort  on  the  part  of  Harri- 
son Cann  to  get  his  father  to  deed  him  the 
home  farm,  even  np  until  his  death,  which 
the  decedent  Just  as  persistently  declined  to 
do.  But  there  was  no  Intimation  at  any 
time  to  any  of  these  witnesses  tliat  said  pa- 
per writing  was  in  existence.  The  considera- 
tion for  any  such  paper  is  left  by  the  evi- 
dence In  very  great  doubt,  especially  when 
the  incompetent  testimony  is  expunged  from 
the  record.  In  the  case  of  Riley  v.  Riley, 
38  W.  Va.  290, 18  8.  H.  560,  Judge  Holt,  quot- 
ing from  17  Am.  A  Bng.  Enc.  Law,  336, 
states  the  law  governing  cases  of  this  char- 
acter as  follows,  to  wit:  "But  where  it  is 
shown  that  the  person  rendering  the  service 
is  a  member  of  the  family  of  the  person 
served  and  receiving  support  therein  either 
as  parent,  child,  or  other  near  relative,  a  pra 
Bomption  of  law  arises  that  such  services 
were  gratuitous.  •  •  •  Therefore,  before 
the  person  rendering  the  service  can  recover, 
the  express  promise  of  the  party  served 
must  be  shown,  or  such  facts  and  circum- 
stances as  will  authorize  the  jury  to  find  the 
services  were  rendered  in  the  expectation  by 
one  of  receiving  and  by  the  other  of  making 
compensation."  There  is  no  express  con- 
tract proven  In  this  case.  And  the  facts 
and  circumstances  show  tliat  Harrison  Cann 
lived  along  with  bis  father,  by  his  own  ad- 
missions, wortclng  and  farming  for  himself, 
receiving  his  board  and  clothes,  and  doing 
very  much  as  he  pleased;  that  he  never  pre- 
tended to  make  any  charge  or  keep  any  ae- 
connt  of  his  services,  but  that  he  was  con- 
tlnaonsly  Importuning  his  father  to  give  him 
the  home  place,  which  hla  fftther  at  times 
stated  it  was  hla  intention  to  do.  John  W. 
Nolan,  a  witness  Cor  Uie  defendants,  states 


"that  about  a  year  before  the  death  of  Jacob 
Cann  he  had  a  convoBation  with  Harrison 
Cann,  in  which  he  asked  him  how  ha  was 
getting  along  with  his  work,  and  he.  said, 
'Not  very  well;  he  was  doing  for  the  old 
man;  that  the  old  man  was  not  doing  mnch 
for  him.'  I  made  mention  to  Harrison  that  I 
would  talk  to  the  old  man  for  him.  He  said 
be  didn't  think  It  would  do  any  good,  bnt 
I  oould  do  as  I  pleased  abont  that"  After- 
wards, he  says,  he  fell  in  with  Jacob  Cann, 
and  says:  "I  asked  liim  if  he  oughtn't  to 
do  something  for  Tip,  and  he  told  me  he  Iiad 
done  more  for  Tip  than  any  of  the  balance 
of  the  children.  Well,  he  said  Tip  had  stock 
on  the  place.  He  said  he  knowed  what  Tip 
wanted.  If  he  would  deed  him  the  home 
place,  he  would  be  satisfied;  and  tliat  he 
never  would  do  while  his  head  was  at>ove  the 
top  of  the  ground.  He  said  Tip  wanted  all 
from  the  other  heirs;  poor  Jolm,  lie  said,  es- 
pecially." Tip  was  Harrison's  nickname. 
William  J.  Fleece  testifies  that  about  the 
month  of  March,  1880,  the  plaintiff  stated  to 
him  that  he  was  getting  ap  in  years,  and  that 
he  had  worked  a  long  time,  and  had  no  guar- 
anty tor  it,  and  requested  him  to  see  his  fa- 
ther, and  ascertain  whether  he  would  leave 
him  the  farm  before  he  left  the  world,  or 
make  some  arrangement  to  compensate  or 
pay  him  for  his  work.  Harrison  Cann  made 
this  request  twice,  and  then  the  witness  says: 
"I  went  there,  and  fonnd  Mr.  Cann  there 
alone  entirely.  After  talking  over  othrr 
things,  I  told  tilm  what  I  came  there  for; 
that  Harrison  Cann,  his  son,  requested  me  to 
come  to  see  lilm,  to  know  from  him  what  be 
would  leave  or  give  Harrison,  his  son.  If  he 
would  go  to  work  on  the  farm,  attend  to  hla 
father's  things,  and  have  whatever  he  agreed 
to  give  him  put  in  writing.  He  (Jacob  Gann) 
said  he  would  not  agree  to  give  him  any- 
thing, and  have  it  put  down  in  writing,  Init 
he  might  come  there,  and  go  to  work  on  th* 
farm,  as  he  had  done.  He  would  board  him. 
He  might  have  all  he  made  on  the  farm  ex- 
cept one  field.  That  Harrison  Cann  bad 
never  done  as  much  for  him  as  his  daogfatet 
Kate  had.  That  he  had  paid  money  for  Har- 
rison, bou^t  Iilm  clothes,  and  that  Harri- 
son had  been  working  the  most  of  the  time 
for  himself.  Other  things  were  said  by  iilm. 
Hla  exact  words  I  do  not  remember,  but  he 
left  me  under  the  impression  that  his  son 
John  was  a  better  boy  to  him  than  his  son 
Harrison."  The  witness  further  testified 
that  he  reported  to  Harrison  his  father's  re- 
ply. This  Is  the  testimony  of  two  uncontra- 
dicted witnesses,  acting  in  the  aqpaclty  of 
agents  fw  the  plaintiff.  And  they  certainly 
show  that  Jacob  Cann  liad  no  expectation 
-of  making  compensation  to  Harrison  for  bis 
services,  and  this  fact  was  communicated  to 
him;  and  if  he  had  any  right  of  suit  at  that 
time  he  should  then  have  brought  it  in  his 
father's  lifetime.  James  D.  McGooI  testi- 
fles  that  in  the  month  of  February  before  Ids 
death  he  met  with  Jacob  Cann,  whan  "he 
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commenced  talking  abdnt'bls  famfly  and  cUU- 
dren.  He  said  that  he  never  Intended  to 
make  a  will,  for,  saM  he.  Tip,  my  son,  is  so 
dajsned  contrary.  He  wQl  work  for  a  while,' 
he  said,  then  lounge  about,  and  I  have  to 
keep  him  and  his  stock,  and  1  consldfr  htm  a 
bill  of  expense  to  me;  while  my  girls  are  at 
home,  working  for  the  family,  all  the  time, 
and  I  just  think  the  lawB  of  my  state  can 
make  a  better  will  than  I  can."  This  state- 
ment Is  not  properly  admissible  testimony, 
except  as  a  mere  circumstance,  In  a  case  of 
this  kind,  InTolvlng  so  many  grave  doubts. 

Taking  the  evidence  as  a  whole,  It  la  cer- 
tainly a  matter  of  Impossibility  to  pronounce 
the  controverted  writing  to  be  a  genuine 
paper;  but,  the  court  being  of  the  opinion 
that  neither  the  circuit  court  nor  the  com- 
missioner has  yet  passed  upon  the  plaintiff's 
claim  for  compensation  Independent  of  such 
writing,  and  that  there  Is  evidence  tending  to 
(how  his  right  to  maintain  his  suit  on  a  quan- 
tum meruit  for  such  compensation,  and  that 
the  allegations  of  the  bill  are  sufficient  there- 
tor,  the  decree  in  this  case  Is  reversed,  and 
the  same  is  remanded  to  the  circuit  court, 
with  directions  to  recommit  the  same  to  a 
commissioner  thereof,  for  the  purpose  of  as- 
certaining, if  any,  what  amount  Is  legally 
due  the  said  plaintiff  from  his  father's  estate 
for  services  rendered  from  the  time  he  be- 
came of  age  until  the  death  of  his  father,  and 
that  said  case  be  further  heard  and  deter- 
mined according  to  the  rules  of  law  and 
equity. 

HOLT,  J.  (concurring).  The  following  state 
of  facts  is  disclosed  by  this  record  as  alleged 
in  the  pleadings  proved  by  the  testimony  and 
found  by  the  commissioner:  The  plaintiff, 
EarrlsoQ  Cann,  was  bom  on  the  15th  day 
of  October,  1840,  and  became  21  on  the  15th 
day  of  October,  1861.  EVom  that  period  up  to 
the  death  of  his  father,  on  the  5th  day  of 
August,  1881,— a  period  of  20  years,— he  lived 
with  and  worked  tar  his  father  at  his  home, 
and  unmarried,  on  the  promise  and  assurance 
made  to  him  by  his  father,  who  was  the 
owner  of  24  different  tracts  of  land,  that  he 
would  leave  him  by  will  the  home  place  of 
about  321  8-4  acres,  and  worth  three  or  fonr 
thousand  dollars.  In  1879-80  plaintiff  be- 
came dissatisfied  about  the  uncertainty  of 
getting  the  farm  or  any  other  compensation 
for  his  labor,  and  got  several  of  his  friends 
to  talk  to  his  father  on  the  subject.  The 
father  told  these  intermediums  that  plaintiff 
would  be  standing  In  his  own  light  if  be 
left  borne;  that.  If  he  remained  at  home, 
and  took  care  of  them,  he  always  intended 
be  should  have  the  home  place;  that  he  in- 
tended to  compensate  him.  Thus  induced, 
the  plaintiff  remained  with  his  father  and 
mother  down  to  their  death.  At  the  death 
of  the  father  was  found  his  book  of  accounts, 
containing  87  pages  of  items  of  debit  and 
credit  entered  for  and  against  some  25  or 
80  different  persons,  and  among  them  were 
v.20s.£;.no.'23— 68 


two  items  of  charge  against  plaintiff,  Har- 
rison Cann,  of  three  bogs,  at  two  separate 
times,  and  the  following  entry  in  the  hand- 
writing of  Jacob  Cann:  "1880,  April  2&  Due 
Harrison  Cann,  three  thousand  dollars,  for 
services  since  twenty-one  years  of  age. 
[Signed]  Jacob  Cann,"— all  In  pencil.  Jacob 
Cann  died  Intestate  on  the  5tb  day  of  Au- 
gust, 1881,  leaving  his  widow,  Susan  Cann, 
and  five  children:  (1)  Plaintiff,  Harrison 
Cann;  (2)  John,  who  died  intestate  and  un- 
married since  his  father;  (3)  Catherine  Ziler, 
wife  of  George  W.  ZUer;  (4)  EllzabeUi  Lar- 
gent,  wife  of  Silas  J.  Largent;  (5)  Emma  Am- 
brose, wife  of  Jesse  H.  Ambrose.  He  left 
some  personal  property— about  enough  to  pay 
all  Just  claims  except  that  of  plaintiff— and 
2,857  S-4  acres  of  land  in  24  separate  tracts. 
Plaintiff  qualified  as  administrator  on  the 
Slst  day  of  August,  1881,  and  found  in  the 
drawer  of  decedent  the  above  account  book. 
He  tried  to  get  his  sisters  to  convey  him  the 
home  place,  but  they  failed  and  refused  to 
go  on  with  It  after  three  of  them  had  signed 
the  deed.  On  the  first  Monday  In  March, 
1883,  he  brought  a  creditor's  bill  against  the 
heirs  and  administrator.  In  the  bill  is  con- 
tained a  specification  of  his  claim  against 
the  estate  as  follows:  "The  plaintiff  further 
says  that  from  the  time  be  became  21  years 
of  age,  which  was  on  the  15th  day  of  Octo- 
ber, 1861,  up  to  and  until  his  father's  death, 
a  period  of  twenty  years,  in  pursuance  of  a 
contract  between  his  father  and  himself,  he 
remained  with  his  father,  and  worked'  for 
him  as  a  common  laborer  on  his  father's 
lands,  his  father  promising  to  pay  him  a  rea- 
sonable compensation  therefor.  And  accord- 
ingly, in  pursuance  of  the  contract  and  un- 
derstanding aforesaid  between  bis  father 
and  himself,  his  father,  on  the  28tb  day  of 
AprU,  1880,  executed  to  the  plaintiff  his  note 
or  dueblll  for  three  thousand  dollars,  'for 
services  rendered  him  by  the  plaintiff  since 
he  became  twenty-<me  years  of  age.' "  The 
four  heirs,  sisters  of  plaintiff,  seem  to  have 
recognized  to  some  extent  the  Justice  of  plain- 
tiff's claim,  and  in  performance  of  what  the 
father  was  supposed  to  have  promised  to  do 
went  BO  far  as  to  sign  a  deed  conveying  the 
borne  place  to  plaintiff,  their  brother,  but  for 
some  reason  refused  to  go  on  and  complete 
It  No  one  answered  the  bill  except  George 
W.  ZUer,  the  son-in-law,  who  had  no  Inter- 
est, and  he  pleads  the  statute  of  limitations; 
but  Mrs.  S.  Largent  died  during  the  suit,  and 
her  children— both  infants— answered  in  1890 
(April  7th),  by  their  guardian  ad  litem.  On 
the  4th  day  of  April,  1883,  an  order  of  refer- 
ence was  entered,  referring  the  cause  to  Com- 
missioner J.  R.  Smith  to  report  the  claims, 
hear  proof,  etc.  The  commissioner  took  and 
returned  the  testimony  of  31  witnesses,  filing 
bis  report  on  the  8th  day  of  December,  1890. 
Ho  finds  and  reports  the  dueblll  of  $3,000 
to  be  a  valid  claim  against  the  estate  of  the 
said  Jacob  Cann,  deceased,  and  that  plain- 
tiff is  entitled  to  receive  the  same,  with  in- 
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terest  from  the  28th  day  of  April,  ISSa  Bat 
he  further  reports  that  "Jacob  Cann  was  satis- 
fled  with  the  consideration  for  said  dueblll 
when  he  executed  the  same,  by  naming  the 
consideration  therein,  which  ctmslderation  Is 
strongly  supported  and  established  as  val- 
uable by  the  evidence  herewith  returned;" 
and  the  testimony  of  8  or  10  witnesses,  who 
knew  his  services  rendered,  put  the  value 
thereof  at  at  least  $150  per  year  for  the  20 
years.  The  report  is  excepted  to  by  the  two 
daughters  and  the  widow.  On  the  27th  day 
of  November,  1891,  the  cause  came  on  to  be 
beard,  and  the  court,  being  of  opinion  that 
the  dietlm  reported  In  favor  of  plaintiff  was 
not  sustained  by  the  evidence,  sustained  the 
exception,  disallowed  the  claim,  confirmed 
the  report  In  other  respects,  and  gave  plain- 
tiff leave  to  file  an  amended  bill.  What 
amendment  the  court  deemed  necessary  does 
not  appear,  but  I  infer  it  related  to  the  due- 
bill.  This  appeal  was  allowed  plaintiff.  I 
propose  to  consider  the  case  first  on  the  the- 
ory tbat  the  entry  found  In  decedent's  book 
of  accounts  is  not  only  Ineffectual  as  a  tes- 
tamentary paper,  but  is  wholly  nugatory  for 
any  purpose. 

(1)  As  to  the  pleading.  Plaintiff's  claim  for 
a  quantum  meruit  against  the  estate  is  pre- 
sented and  set  forth  in  his  bill  explicitly, 
specifically,  and  with  all  the  definlteness  of 
detail  of  individual  characteristics  that  the 
claim  is  capable  of. 

(2)  Plaintiff  has  presented  it  in  a  court  of 
equity,  the  proper  forum,  for  he  asks  to 
have  real  assets  descended,  administered, 
and  applied  in  satisfaction  of  his  claim.  See 
Ck)de  (Ed.  1801)  c.  86,  p.  686,  II  3,  4. 

(3)  What  is  the  nature  and  binding  force 
of  his  claim,  it  made  out  by  the  proof?  That 
there  was  an  express  agreement  between  bis 
father  (the  decedent)  and  himself,  that  the 
father  would  devise  him  the  "home  place," 
or  otherwise  make  him  a  reasonable  com- 
pensation for  his  services,  if  plaintiff  would 
work  for  decedent  on  his  lands,  and  take 
care  of  him  for  life;  that  be  performed  his 
part  of  the  contract,  but  his  father  left  his 
part  unpei-formed,  unless  the  dueblll  found 
entered  on  his  book  of  accounts  shall  be  held 
to  be  an  execution  of  the  contract  on  the 
part  of  the  father;  if  not,,  he  claims  compen- 
sation for  what  his  services  snaQ  be  shown 
to  be  reasonably  worth. 

(4)  What  Is  the  evidence  of  his  claim? 
By  the  testimony  of  at  least  10  witnesses  bis 
claim  Is  proved  and  established,  and  that  in 
performing  his  part  of  the  argument  he  si>ent 
20  years  of  the  best  part  of  his  life,— that  is 
to  say,  from  21  to  41,— and  that  the  deceased 
accepted  these  services  knowing  that  plaintiff 
was  relying  upon  his  promise  to  compensate 
him  in  some  testamentary  way. 

(5)  On  this  mass  of  testimony  he  had  in 
bis  favor  in  the  circuit  court  a  quasi  verdict 
in  the  finding  and  report  of  a  patient,  care- 
ful, intelligent  commissioner,  who  knew  and 
saw  the  witnesses  face  to  face,  and  calls  them 


"Intelligent  and  anbiaaed."  This,  m  my 
view,  for  the  practical  administration  of  Jus- 
tice^ establishes  the  agreemoit  and  the  per- 
forming of  it  on  plaintlfrs  part,  for  snch 
finding  of  fact  by  the  commissioner  of  what 
he  was  directed  to  asoortaln  and  report  has 
in  general  great  weight.  Here  it  bears  tbe 
marks  of  deserving  what  the  law  accords, 
and  tbe  claim  itself  bears  internal  marks  ot 
b^ng  deserving,  and  of  legal  obligation.  I 
do  not  think  that  the  action  of  the  drcoit 
court  has,  for  the  purposes  of  this  court,  done 
away  with  the  findings  of  the  commissioner, 
and  set  the  matter  wbcdly  at  large.  That 
would  be  unreasonable.  It  still  stands  up- 
on its  own  merits,  whatever  they  may  be,  as 
the  ascertainment  of  a  fact  depending  on  con- 
flicting evidence,  without  anything  to  prevent 
this  court  going  into  the  evidence  to  ascer- 
tain for  itself  the  facts  and  drawing  Its  own 
conclusions;  but  there  is  no  presumption 
against  hia  report  merely  by  reason  of  the 
action  of  the  court  below.  See  Roots  v.  Kll- 
breth,  32  W.  Va.  585,  9  S.  E.  927.  Cannot 
the  action  of  the  circuit  court  In  disregarding 
or  overruling  such  asc^tainment  of  a  fact  by 
the  conunlssioner  be  appealed  from  and  re- 
viewed in  that  court,  where  the  rule  is  con- 
stantly laid  down?  See  Oteri  v.  Scalso,  14c> 
U.  S.  578, 12  Sup.  Ct  895;  Klmberiy  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct  855;  Crawford  v 
Neal,  144  U.  S.  585, 12  Sup.  Ct  758;  Hedsker 
V.  Bonebrake,  108  U.  S.  66,  2  Sup.  Ct  331; 
Tllghman  v.  Proctor,  125  U.  S.  136i,  8  Sup 
Ct  894;  Callaghan  v.  Myers,  128  U.  8.  617. 
9  Sup.  Ct  177;  Camden  v.  Stuart  144  U.  S. 
104,  12  Sup.  Ct  585;  Cook  v.  Railroad  Co. 
(N.  Y.  App.)  39  N.  E.  2. 

First  Silas  J.  Largeot  a  brother-in-law. 
and  one  of  the  defendants,  says:  That  foot 
or  five  months  before  his  death  Jacob  Cann 
told  him  that  if  his  son  Harrison  continued 
to  live  with  him,  and  to  do  as  he  had  done, 
he  Intended  to  leave  him  the  home  place,  and 
what  was  on  it  This  was  said  whUe  plain- 
tiff was  dissatisfied  because  his  father  did 
not  give  him  something  to  show  for  his  prom- 
ise. That  plaintiff  did  continue  to  live  with 
his  father  thereafter  until  the  tatter's  death. 

Second.  John  Turner.  He  knew  the  fam- 
ily of  decedent  during  the  14  or  15  years  be- 
fore his  death.  Plaintiff  did  most  of  the 
work;  managed  the  farm.  His  services  were 
worth  $200  per  year.  Some  four  years  be- 
fore he  testified,  decedent  while  on  the  home 
place,  told  him  that  Tip  (a  nickname  of  plain 
tiff)  was  a  good  fellow,  and  when  he  was 
gone  he  intended  to  leave  him  the  home 
place,  and  all  that  was  on  it;  that  all  the 
others  bad  left  him.  Afterwards  there  was 
some  misunderstanding  about  It,  and  at  the 
Instance  of  plaintiff  he  saw  decedent  about 
it  to  fix  it  up.  He  told  decedent  that  plain- 
tiff wanted  him  to  give  him  something  to 
show  for  the  place  or  his  work.  He  replied, 
"I  will  give  Tip  something  to  show  for  his 
work  after  a  while."  This  was  communicated 
by  witness  to  plaintiff. 
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Third.  Qeorge  Dnno.  PlalntUt  wacked  on 
the  tarm  steftdily.  fixed  np  the  dweUlog 
bouse,  stables,  blacksmith  shop,  granary, 
wagon  shed,  the  fences,  and  put  the  farm  in 
good  order  generally.  He  was  a  good  hand, 
worked  steady, .  etc.  Was  worth,  managing, 
working,  etc.,  $200  per  year.  This,  witness, 
who  worked  on  the  place,  knew  during  a 
period  ot  10  or  12  years. 

Fourth.  H.  Clay  Spohr.  Had  known  the 
parties  all  his  life.  Forty-three  years  of  aga 
Been  there  very  frequently.  Decedent  mar- 
ried bis  half-sister.  Had  conrersatlon  about 
the  matter;  the  last  time  In  1880-81.  De- 
cedent told  witness  Harrison  (the  plaintift) 
was  the  only  one  that  was  of  any  serrlce  to 
him,  and  he  intended  to  reward  him  for  it 
He  Intended  to  give  him  the  home  place,  and 
farming  implements.  He  said  (the  last  time 
witness  talked  to  him  about  it)  that  some 
one  was  trying  to  persuade  plaintiff  away 
from  him,  "but  if  he  stays  I  will  reward  him 
well  tat  it"  At  another  time  he  said  he 
would  give  him  the  home  farm  if  he  stayed. 

Fifth.  Jesse  Ambrose  is  a  defendant  and 
brother-in-law.  Had  known  plalntlCT  as  liv- 
ing with  decedent  for  more  than  16  years, 
forming  for  his  father;  blacksmlthlng,  wag- 
on making,  any  kind  of  work  about  the  farm; 
putting  in  crops,  gathering,  threehing,  and 
saving  it  He  worked  at  carpentering,— put 
up  buildings  on  the  farm.  Farm  contains 
about  3(X)  acres. 

Sixth.  laaiah  J.  Smith.  Had  been  there 
frequently  from  a  day  to  a  week  at  a  time. 
Had  known  decedent  44  years,  plaintiff  25 
years.  Plaintiff  was  of  good  habits,  sober 
and  industrious.  Did  all  kinds  of  work. 
Was  worth  $300  per  year.  In  December  l>e- 
fore  decedent's  death  (August  5,  1881)  plain- 
tiff complained  to  him  that  he  bad  worked  a 
number  of  years  without  ever  liaving  re- 
ceived any  compensation,  and  that,  he  would 
leave  home  If  he  did  not  get  some  satisfaction 
for  the  services  he  had  rendered;  and  at 
plaintiff's  iiostance  he  spoke  to  decedent  on 
the  subject  Decedent  answered  that  plain- 
tiff stood  in  his  own  light  if  be  left  home; 
that  If  he  remained  at  home,  and  cared  for 
them,  he  always  intended  he  should  have  the 
bome  place;  and  plaintiff  was  persuaded, 
and  remained  till  his  father's  death.  He  al- 
ways found  plaintiff  at  the  head  of  the  la- 
bor force  and  management  of  the  farm.  He 
was  engaged  in  all  kinds  of  farm  labor,  and 
did  blacksmlthlng,  etc.,  besides. 

Seventh.  Adam  Spring.  Plaintiff,  during 
the  latter  part  of  Jacob  Cann's  life,  took 
charge  of  his  affairs,  putting  out  and  gath- 
ering crops,  and  attending  generally  to  the 
laI>or  on  the  farm.  Was  worth  about  $150 
per  year. 

Blghth.  Susan  Cann,  the  mother.  Plain- 
tiff was  bom  In  1840.  Has  never  married, 
but  has  resided  at  home,  doing  all  kinds  of 
\rork;  putting  In  and  gathering  the  crops;  a 
gooA  deal  of  work  of  all  kinds;  made  fence, 
boilt    stable,    corn    bouse,    gi-anary,    made 


plows,  harrow*,  wagoas.  H«  was  an  tndns- 
ttiona,  sober  boy.  He  has  Q>eDt  all  his  beat 
years  on  the  place,— twenty-odd  yean  since 
he  has  been  his  own  man. 

PlaintUTs  own  testimony  and  a  part  of 
his  mother's  ate  not  given  because  incompe- 
tent It  was  disregarded  by  the  commis- 
sioner. This  has  been  enough  to  convince 
me  that  the  father,  a  man  of  property,  own- 
ing 24  tracts  of  land,  held  out  to  the  only 
child  remaining  with  him  to  the  last  the  in- 
dncement  of  -  testamentary  compensation. 
On  it  the  Boa  acted,  and  steadily,  soberly, 
efflclenUy  gave  to  his  father's  service  the 
first  20  years  of  his  manhood,  reaching  from 
21  well  on  up  into  middle  life.  The  father's 
promise  miscarried.  That  he  is  entitied  to  a 
quantum  meruit  .compensation.  I  put  in 
evidence  this  long  list  of  cases.  Many  of 
them  show  not  only  the  general  doctrine  of 
legal  obligation,  but  what  Is  most  to  my 
purpose,  illustrate  the  mode,  the  means,  and 
the  force  of  what  has  been  regarded  as  safe, 
satisfying  proof  in  such  cases:  Grant  v. 
Grant  (1893)  63  Conn.  530,  38  Am.  St  Rep. 
379,  note  393;  Wainrlght  v.  Talcott  60 
Conn.  43,  22  At!  484;  Reynolds  v.  Robinson 
(1876)  64  N.  Y.  689;  Eaton  v.  Benton,  2  HilL 
576;  Williams  v.  Hutchinson  (1850)  3  N.  Y. 
312,  53  Am.  Dec.  301,  306,  note;  Parsell  v. 
StiTker,  41  N.  Y.  480;  NeweU  v.  Keith,  11 
Vt  214;  Johnson  t.  Hubbell  (1855)  10  N.  3. 
Eq.  332,  66  Am.  Dec.  773,  784,  note;  Haw- 
kins V.  Ball  (1857)  18  B.  Mom.  816,  68  Am. 
Dec.  755,  758,  note;  Carmi(^ael  v.  Carml- 
chael  (1888)  72  Mich.  76, 40  N.  W.  173,  and  16 
Am.  St  Rep.  528,  534,  note;  Snyder  v.  Cas- 
tor, 4  Yeates,  353.  858;  Gary  v.  James,  4 
Desaus.  Eq.  185;  Walker's  Estate,  3  Bawie, 
243;  Miller  v.  Lash,  85  N.  C.  51;  Shakea 
peare  v.  Markham,  10  Hun,  322,  72  N.  Y. 
406;  Raynor  v.  Robinson  (1862)  36  Barb.  128, 
131,  28  N.  Y.  494;  Quackenbush  v.  Ehle,  C 
Barb.  472;  Campbell  v.  Campbell,  65  Barb. 
644;  Martin  v.  Wright  (1835)  13  Wend.  460, 
28  Am.  Dec.  468,  471,  note;  Wright  v.  Tins- 
ley  (1860)  30  Mo.  389;  Gupton  v.  Gupton 
(1870)  47  Mo.  37;  Sutton  v.  Hay  den  (1876) 
62  Mo.  101;  Teats  v.  Flanders  (1893)  118 
Mo.  660,  24  S.  W.  126;  Newton  v.  Newton 
(1891)  46  Minn.  33,  48  N.  W.  450;  Schutt  ▼. 
Society  (1886)  41  N.  J.  Eq.  115,  3  Ati.  898; 
Stone  T.  Todd  (1887)  49  N.  J.  Law,  275,  8 
Ati.  300;  Whet»Une  v.  Wilson  (1889)  104  N. 
C.  385,  10  S.  S.  471;  Huguley  v.  Lanier,  86 
Ga.  636,  12  a  E.  922,  and  22  Am.  St  Rep. 
487,  note;  Hudson  v.  Hudson,  87  Ga.  678, 
13  S.  E.  583;  Wallace  v.  Long,  105  Ind. 
522,  5  N.  E.  666;  Day  v.  Wilson,  83  Ind.  463; 
Ham  V.  Goodrich,  37  N.  H.  185;  Emery  v. 
Smith,  46  N.  H.  151;  Leslie  v.  Smith,  32 
Mich.  64;  Sutton  v.  Rowley,  44  Mich.  112, 
6  N.  W.  216;  Welch  v.  Lawaon,  32  Miss.  170; 
Bender  v.  Bender,  37  Pa.  St  419;  Clark  v. 
Davidson,  53  Wis.  317,  VO  N.  W.  384;  How- 
ard V.  Brower,  37  Ohio  St  402;  EUis  v. 
Gary,  74  Wis.  176,  42  N.  W.  352;  Manning 
V.  Pippen,  86  Ala.  357,  5  South.  572,  and  11 
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Ami  St  Bopk '  40,'  nots;  Wellington  v.  Ap- 
thorp,  145  Maaa.  e9,  72,  IS  N.  B.  10;  Taylor 
V.  Wood,  4  X<ea,  004;  Froat  v.  Tarr,  68  Ind. 
390.  By  tbese  autborltlea  I  show  that, 
where  there  la  an  express  agreement  be- 
tween a  father  and  a  son  that  the  father  wlD 
devise  the  home  jplace  to  the  son,  or  In  some 
testamentary  way  compensate  him  for  bis 
services,  if  the  son  will  attend  to  and  take 
care  of  him  for  life,  and  the  son  performs 
his  part  of  the  agreement,  he  is  entitled  to 
recover  upon  a  qnantam  memlt  for  his  serv- 
ices If  the  father's  port  of  the  contract  Is  un- 
performed. See  Grant  v.  Grant  (CJonn.)  20 
AtL  15,  88  Am.  St  Rep.  393,  note;  Hudson 
V.  Hudson,  87  Ga.  678,  18  S.  E.  583,— that  It 
Is  a  valid  contract  though  not  in  writing,  noi: 
forbidden  by  the  statute  of  frauds,  and  not 
barred  by  the  statute  of  limitations,  until 
the  prescribed  period  has  run  since  the  death 
of  the  promisor  before  the  bringing  of  the 
suit  Raynor  v.  Robinson  was  a  case  much 
like  this  in  Its  facts;  was  discussed  and  de- 
cided In  the  surrogate's  court  In  the  supreme 
court  (1862;  36  Barb.  128),  and  finally  in  the 
court  of  appeals  (28  N.  T.  494),  the  latter 
holding  that  where  services  are  rendered  by 
one  person  to  another  in  pursuance  of  a 
mutual  understanding  and  agreement  be- 
tween the  parties  that  compensation  shall 
be  made  for  them  by  will,  and  the  party  re- 
ceiving the  services  dies  without  making  the 
expected  compensation,  the  party  rendering 
the  services  is  entitled  to  compensation  out 
of  the  estate  of  the  deceased  as  a  creditor 
for  the  value  of  the  services.  Robinson  v. 
Raynor  (1864)  24  N.  Y.  494;  Blab.  Gont  | 
224;  2  Ghlt  Cont  aith  Am.  Ed.)  p.  798,  note 
g;  2  Wbart  0<mt  f  719;  Lawson,  Cont  § 
38;  Stewart  ▼.  Small  and.  App.;  1894)  88 
N.  B.  826. 

(6)  But  there  may  be  danger  of  abuse.  In 
many  cases  there  is  peculiar  danger  of  abuse, 
requiring,  therefore,  peculiar  guards  against 
it;  requiring  the  court  to  be  on  its  guard 
not  to  let  things  done  under  the  Impulse  of 
aflFectlon  in  discharge  of  a  moral  duty  usurp 
the  place  of  a  legal  duty  discharged,  and 
thereby  create  a  legal  right  See  Houck  v. 
Houck  (1882)  99  Pa.  St  552,  and  many  cases 
4^  like  Und.  See  2  Pars.  Cont  (8th  Ed.) 
pp.  50,  61,  notes,  and  cases  cited.  It  may 
In  some  cases  have  been  held  to  create  a 
quasi  oblIgaU<Hi  to  compensate,  raised  by 
law  out  of  the  special  drcumstances  of  par- 
ticular cases,  but  by  the  great  weight  of  au- 
thority has  not  reached  that  point  The  law 
requires,  under  ^ch  circumstances,  the 
sanction  of  an  agreement  to  comi>ensate, 
express  or  by  Inference  fairly  and  clearly 
arising  out  of  what  is  said  and  done  by  both 
parties,  that  If  the  one  shall  work  and  care 
for  his  aged  parent  so  long  as  he  shall  live, 
he;  the  father,  will  compensate  the  son  In 
some  testamentary  way,  and  in  pursuance 
thereof  the  son  performs  his  part  of  the 
agreement,  which  the  father  adopts  and  en- 
Joys  as  long  as  he  lives,  but  neglects  to  do 


hl8  port,  or  Us  tastameutary  l»per  attempt- 
ed in  execotlbn  thereof  miscarries,  or  from 
any  cause  wotea  ineffectnal,  then  the  aoa'i 
right  to  action  against  the  estate  accraea, 
and  the  only  question  is,  what  does  he  de- 
serve to  have  as  the  valne  of  the  service! 
thus  rendered?  On  what  possible  ground 
can  the  superadded  moral  element  on  his 
part  or  the  abortive  testamentary  paper  on 
thi6  father's  part  destroy  or  Impair  bis  legal 
right  to  a  quantum  meruit  eompensation? 

(7)  Bat  la  It  not  obnoxious  to  dame  7  of 
section  1  of  chapter  98  of  the  Code,  which 
forbids  the  bringing  of  an  action  on  an  oral 
agreement  that  is  not  to  be  performed  with- 
in a  year?  The  answer  Is,  "No,  becanse 
complete  performance  on  the  part  of  plain- 
tiff within  the  year,  as  by  the  deatb  of  tiis 
father,  is  not  Impossible  within  the  terms  of 
the  agreement"  And  this  answer  was  gWen 
In  Peter  t.  Compton  (1694)  and  has  been 
adhered  to  ever  since.  See  Peter  ▼.  Comp- 
ton, 1  Smith,  Lead.  Cas.  (9Qi  Am.  from  9Ui 
Bug.  Ed.)  586,  591;  Blsh.  Cont  {  1284;  Kent 
V.  Kent  (1875)  62  N.  Y.  060;  WelUngton  v. 
Apthorp  (1887)  145  Mass.  69,  72,  13  N.  K. 
10;  Larimer  v.  Keiley,  10  Kan.  298;  JUson 
V.  Gilbert  26  Wis.  637. 

(8)  It  Is  not  barred  by  the  statute  of  limita- 
tions, f<H:  the  statute  does  not  commence  to 
run  until  tbe  right  of  action  accrues,  and 
snch  right  did  not  accrue  until  after  the 
promisor's  death,  for  that  was  the  time  fixed; 
and  plaintiff  continued  the  performance  ot 
his  part  of  the  agreement  up  to  the  happen- 
ing of  that  event  He  then  brongbt  suit 
wfthln  two  years,— five  years  being  the  bar. 
Kent  V.  Kent  cited  above;  Reynolds  t.  Rob- 
inson (1876)  64  N.  Y.  589;  Patt»8on  t.  Pat- 
terson, 13  Johns.  879;  Price  v.  Price  (1840) 
1  Oheves,  Bq.  167;  Stone  t.  Todd  (18ST)  49 
N.  J.  Law,  276,  8  AfL  300.  Where  the  prom- 
isee serves  until  the  death  of  the  promisor, 
this  question  presents  no  difficulty.  It  only 
arises  where  tiie  promisor  breaks  or  repudi- 
ates his  contract  before  death  and  dismisses 
the  promisee.  See  Johnson  v.  Hubbell,  10 
N.  J.  Eq.  332,  26  Am.  Dec.  773,  785,  note. 
See  case  of  Jtncey  t.  Winfleld,  9  Grat  706, 
71&  In  this  case  the  bar  of  the  statute  was 
applied  to  part  of  his  claim,  because  be  stop- 
ped rendering  his  services  and  sued  the  tes- 
tatrix in  her  lifetime,  on  the  ground  that  she 
had  disabled  hcnself  from  making  the  will 
promised.  It  is  an  authority  on  the  main 
point  On  a  promise  to  pay  for  a  thing  by 
bequest  it  begins  to  run  from  the  death,  ot  the 
pnson  promising.  Bish.  Oont  f  1354;  Eagan 
V.  Kerglll,  1  Dem.  Sur.  464;  Schonler,  Wills 
(2d  Ed.)  t  453;  Schonler,  Dom.  Rel.  (3d  Ed.) 
{  274.  See  2  Pars.  Gont  (8th  Ed.)  pp.  50.  51. 
notes,  and  cases  cited.  The  statute  does  not 
begin  to  run  until  the  cause  of  action  accrues, 
and  this  is  the  provision  In  all  our  statutes. 
The  creditor  must  first  have  a  perfect  Aght  to 
prosecute  bis  demand  according' to  the  cirll 
law.  Evans*  Poth.  404;  1  Wood,  Llm.  (2»' 
Ed.)  p.  324,  i  119,  notes.     See  Tuckey  r. 
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HawkinB,  4  G.  B.  659;  Sanders  v.  Coward, 
15  Blees.  &  W.  56.  So,  where  a  contract  for 
services  iiMrorldea  that  payment  shall  be  made 
by  provision  In  the  employer's  will,  a  right 
of  action  does  not  accrue  until-  after  the  em- 
ployo-'s  death,  because  np  to  that  period  thore 
has  been  no  breach.  Nlmmo  v.  Walker,  14 
La.  Ann.  581.  Bo  I  have  found  It  laid  down 
In  all  the  cases  and  boobs  which  I  have  been 
able  to  consult  that  touch  upon  the  subject, 
and  see  no  reason  why  this  should  be  an  ex- 
ception to  the  general  rule. 

Again,  Is  this  dueblll  a  testamentary  paper? 
It  Is  proven  to  be  wholly  In  the  handwriting 
of  the  deceased,  Jacob  Cann;  ttie  body  of  the 
instrument  as  well  as  the  signature.     And, 
takea  In  connection  with  what  he  declared 
he  Intended  to  do  by  way  of  compensating 
plaintiff  for  his  services,  and  the  fact  that  It 
was  never  delivered,  It  would  seem  that  he 
Intended  it  to  take  effect  after  his  death. 
The  law  Is  well  settled  that  the  form  ts  .im- 
material, or  the  fact  that  it  is  also  an  obll- 
gation  made  on  valuable  consideration,  if  it 
was  Intended  to  take  effect  after  death;    it 
may  be  regarded  as  testamentary  for  pur- 
poses of   probate.     Bx   parte   Day  (IKl)   1 
Bradf.    Sur.   476,    482;    Pollodi   v.    Glasseli 
(1846)  2  Grat  439,  455.     No  matter  what  the 
form  given  or  Intended,  provided  it  be  the 
intention  of  the  deceased  that  It  should  oper- 
ate after  his  death.    Bob^ts  v.  Coleman,  37 
W.  Va.  143,  151,  16  S.  B.  482.    Whether  the 
maker  would  have  cftlled  this  a  testamentary 
pap»  or  not  Is  one  question.     Whether  It 
shall  operate  as  such  is  a  distinct  question, 
that  is  to  be  determined  by  the  provisions  of 
the  instrument     It  depends  upon  Its  con-, 
tents,  not  upon  any  declaration  of  the  makor. 
Habergham  v.  Vincent,  2  Ves.  Jr.  231;   Pat- 
terson V.  Bngliah,  71  Pa.  St  454;    Schouler, 
Wills,  S  272.     To  determine  this,  the  instru- 
ment must  be  read  by  the  light  of  all  the  sur- 
rounding circumstances,  and,  where  the  In- 
strument Itself  la  silent  or  equivocal,  collater- 
al evidence  Is  admitted  In  order  to  show 
whether  or  not  a  testamentary  disposition 
was  actually  Intended.     Id.  (  273.     In  this 
case  there  is  npthing  in  the  scope  or  bearing 
of  the  contents  of.  the  instrument  that  Indi- 
cates that  it  la  to  operate  after  death,  but,  In 
the  view  I  take  of  it,  this  Is  wholly  unimpor- 
tant, for,  If  genuine,  it  is  certainly  competent 
as  an  admission  on  the  part  of  tiie  decedent 
that  he  owed  plaintiCT   $3,000  for  services 
since  21  years  of  age,  because  it  is  an  original 
entry,  shown  to  be  wholly  In  the  handwrit- 
ing of  deceased,  against  his  interest  at  the 
time  made  by  him  in  his  book  of  accounts 
produced    and    proved.    This   is   upon    the 
ground  thatv  being  against  bis  own  pecuniary 
Interest,  he  could  have  no  notice  to  make  a 
false  entry.     Burton  v.  Scott,  3  Rand.  (Va.) 
399;    Gale  v.  Norris  (1841)  2  McLean,  469, 
Fed.  Oas.  No.  5,190..    See  Higham  v.  Bidgr 
way,  10  Bast,  109,  3  Smith,  Lead,  Cas.  (9th 
A.xn.  from  Dtb  Bng.  Bd.)  1607,  1617.    That 


this  is  a  good  reason  for-adnHttlag  an  entry, 
made  by  a  person  deceased,  to  be  evidence, 
numerous  decisions  have  established  beyond 
all  controversy,  ndade  since  the  case  of  High- 
am V.  Ridgway,  especially  against  those 
claiming  under  and  In  privity  with  the  de- 
ceased. See  Mabaslca  Co.  v.  Ingalls  (1861) 
16  Iowa,  81;  Rand.  v.  Dodge,  17  N.  H.  34?;- 
Harrlman  v.  Brown,  8  Leigh,  697;  1  Greenl. 
Bv.  S8  171,  212;  Chamberlayne's  Best,  Bv. 
i  618;  2  Am.  &  Bng.  Enc.  Law,  4C7m.  That. 
OTiglnai  entries  oa  plaintiff's  books  may,  in 
certain  cases,  be  evidence '  for  himself,  see 
Downer  v.  Morrison  (1845)  2  Grat  250.  See, 
also.  Griffin  v.  Macaulay  (1851)  7  Grat  476. 
Nor  is  It  material  that  because  tile  document 
has  never  been  delivered  or  communicated, 
so  as  to  Influence  conduct,  so  as  to  be  ineffec- 
tual as  an  express  promiseor  as  an  acknowl- 
edgment from  whl<^  a  promise  may  be  im- 
plied, or  for  any  reason  creating  no  obliga- 
tion; it  Is  nevertheless  competent  and  admis- 
sible as  evidenca  Hickey  v.  Hinsdale,  12 
Mich.  99;  Ayres  v.  Bane,  39  Iowa,  518;  At- 
kins V.  Plympton,  44  Vt  21;  Beta  v.  Hell- 
man,  25  Ohio  St  180;  Huffman  v.  Cart- 
wright,  44  Tex.  296.  It  is  certainly  compe- 
tent evidence  to  prove  the  contract  set  up  by 
plaintiff  In  his  bill.  It  is  an  admission 
against  the  pecuniary  Interest  at  that  time 
of  the  party  who  made  the  original  entry  in 
his  book  of  accounts,  proved  by  producing 
and  proving  the  original  book  and  the  entry 
to  be  in  his  handwriting,  and  the  signatnre 
In  a  suit  wherein  his  heirs  at  law  and  privies 
In  estate  are  defendants.  "The  universal  ex-  - 
perlence  of  mankind  testifies  that  as  men 
consult  their  own  Interest,  and  seek  their 
own  advantage,  whatever  they  say  <w  ad- 
mit against'  their  Interest  or  advantage  may, 
with  tolerable  safety,  be  taken  io  be  true 
against  them,  at  least  until  the  contrary  ap- 
pear." Best,  Bv.  {  619.  I  concur  In  revers- 
ing the  decree  complained  of,  and  in  direct- 
ing the  ascertainment  of  a  quantum  meruit 
compensatloif,  although  my  own  opinion  is 
that  that  was  sufficiently  ascertained  by  the 
commissioner. 

(»  w;  Va.  IM) 

WILLIAMSON  V.  OLINH  et  ax. 

(Supreme  Court  of  Appeals  of  West  Virginia.' 
.     Feb.  2,  1895.) 

Wm's  SaFABA.TS  Fhofbutt— Liabilitt  o*  Bonn 

_  SBcnarrr  roB  Husband  —  Ssalsd  Obuoa- 

MON — Wart  of  Considbbation — Ubkosr. 

1.  By  reason  of  chapter  8,  Acts  189^,  a 
court  of  law  has  jurisdiction  toentertain  an  ac- 
tion and  render  personal  jadgment  against  a 
married  woman  upon  a  icontract  made  daring 
coverture,  binding  ner  separate  estate. 

2.  A  bond  ezcuted  by  a  married  woman  as 
sarety  for  a  debt  of  her  htiskand  is  valid  to  bind 
her  separate  ertate. 

3..A  contract  of  a  married  woman,  made 
since  the  enactment  of  chapter  3,  Acts  1893, 
such  as  binds  her  sepiiratie  estate,  may  be  en- 
forced' against  her  separkte-  wtate^  whethef 
owaed'by  her  at  the  time  of  tho  contract  or  aft- 
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erwards  Acquired,  the  uune  as  if  she  wwe  a 
feme  sole. 

4.  A  judtrment  on  snch  a  contract  nndei 
■aid  act  binds  as  a  lien  the  corpus  or  entire  body 
of  her  estate  in  realty  owned  by  a  married 
woman. 

5.  Forbearance  to  sne  being  ▼ainable  con- 
sideration, if  a  creditor  take  from  his  debtor  and 
a  sarety  a  note  griTinK  further  time  for  payment, 
that  is  a  valid  consideration  to  bind  the  surety. 

6.  The  words,  "for  valne  received,"  in  a 
note,  prima  facie  establishes  a  valvable  consid- 
eration, where  it  becomes  necessary  to  prove 
such  consideration. 

7.  An  obligation  under  seal  imports  valua- 
ble consideration,  requiring  no  proof  of  the  con- 
sideration, and  neither  at  common  law  nor  un- 
der section  6,  c.  126,  of  the  Code  can  want  of 
consideration  be  shown  in  defense  of  an  action 
on  it  Bnt,  as  to  failure  of  consideration,  that 
may,  ander  that  section,  be  shown,  though  not 
at  common  law.  There  is  a  ditFerence  between 
want  and  failnr«  of  consideration  in  snch  case. 

8.  A  married  woman  may,  in  an  action  at 
law  or  in  equity,  plead  want  of  consideration 
against  a  sealed  obligation  given  by  her  during 
coverture. 

0.  Taking  an  obligation  under  seal  for  a 
simple  contract  debt  merges  it  in  the  obligation, 
and  thus  extinguishes  it,  as  the  taking  of  a  se- 
curity of  higher  dignity  extinguishes  Inferior 
securities  for  the  same  debt. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Jackson  cotmty. 

Action  by  Eunice  Williamson  against  Sam- 
uel Cline  and  Margaret  Cline.  From  a  Judg- 
ment for  plalntitr  against  defendant  Samuel 
Cline  and  absolving  defendant  Margaret 
Cline,  plaintiff  brings  error.  Reversed,  and 
Judgment  rendered  against  both  defendants. 

N.  O.  Prickltt  and  R.  F.  Fleming,  for  platn- 
tift  in  error.  J.  A.  Wooddell,  for  defendants 
in  error. 


BRANNON.  J.  Emilce  Williamson  brought 
an  action  of  debt  in  the  circuit  court  of 
Jackson  against  Samuel  Cline  and  Margaret 
Cline,  based  on  a  single  bill,  made  Septem- 
ber 16,  1893.  Margaret  Cline  came  in  with  a 
plea  to  the  effect  tbat  when  the  single  bill 
was  executed  sbe  was  the  wife  of  Samuel 
Cline,  living  and  cohabiting  with  him,  and 
BtlU  so  remained;  and  that  she  never  received 
any  consideration  for  whlcb  the  single  bill 
was  executed,  and  she  did  not,  at  tlie  execu- 
tion of  It,  owe  the  plaintiff;  and  tliat  the 
debt  was  one  of  her  husband's,  contracted 
for  his  sole  use  and  benefit,  prior  to  the  date 
of  single  bni;  and  tbat  she  was  only  surety 
for  him  in  said  single  bill.  Objection  was 
made  to  this  plea,  bnt  It  was  overruled,  and 
the  plea  received,  but  no  replication  was 
made  to  it,  and  Judgment  rendered  against 
the  husband  for  the  debt,  bnt  In  favor  of 
Margaret  Cline  absolving  her  from  the  debt 
Bnntee  WilUamson  brought  this  writ  of  er- 
ror. 

The  sole  question  Is  whether  the  married 
woman  was  liable  under  this  Single  biU.  If 
she  was,  the  plea  of  corverture  filed  by  her 
was  no  bar  to  the  action,  and  the  court  erred 
.n  (irerrullng  the  idaintlff's  obJecticMi  to  it, 
and  In  rendering  Judgment  upon  it  In  her 


fsTor;  and,  if  she  was  not  liable,  the  plea  ' 
propo'ly  received,  and  Judgment  rendered 
up<m  it  Duval  v.  Malone,  14  Orat.  24,  27. 
What  la  commonly  called  the  "Married  Wo- 
man's Act"  has  undergone  material  legisla- 
tive amendment  since  its  first  enactment  in 
chapter  66  of  the  Code  of  186&  Up  to  the 
enactment  of  chapter  S.  Acts  1883,  a  court  of 
law  had  no  JorlsdlctiiMk  to  render  Judgment 
upon  the  contract  of  a  married  woman,  and 
the  plea  of  covertnre  filed  in  this  action 
would  have  at  once  ousted  the  law  coort  of 
the  esse.  Only  a  court  of  equity  bad  Juris- 
diction to  enforce  against  her  separate  estate 
such  contracts  as  bound  it  White  ▼.  Manu- 
facturing Co..  29  W.  Va.  885,  1  S.  B.  572. 
And,  In  absence  of  a  specific  lien  by  deed  of 
trust  or  purchase  money,  not  the  corpus  of 
her  real  estate,  but  only  its  issues  during  cov- 
erture, could  be  subjected  in  eqult7,  and 
there  could  be  no  personal  decree  against  her 
even  in  equity.  Hughes  v.  Hamilton,  19  W. 
Va.  366,  points  10,  12;  Turk  v.  Sklles,  88  W. 
Va.  404,  point  4,  18  S.  E.  561.  While  her 
personal  property  could  be  scdd  outright  for 
debts  under  ccmtracts  tbat  bound  it,  yet  it 
could  not  be  done  by  Judgment  at  law  and 
execution,  as  in  tbe  case  of  persons  generally, 
but  only  in  equity.  You  could  not  subject 
the  smallest  item  of  her  chattels  without  re- 
sort to  an  expensive  chancery  suit  This  was 
a  serious  inconvenience  td  her  creditra^,  even 
a  prejudice  to  herself.  So  far  as  concerns 
the  Jurisdiction  of  courts  of  law  to  enfMce 
her  contracts  against  her  separate  estate,  sec- 
tion 15  of  chapter  66  of  the  Code,  as  found  In 
chapter  3,  Acts  1893,  makes  a  radical  revolu- 
tion. By  it  a  "married  woman  may  sue  and 
be  sued  In  any  court  of  law  or  chancery  in 
this  state,  wbldi  may  have  Jurisdiction  of  the 
subject-matter,  the  same  In  all  cases  as  If  she 
were  a  feme  sole:  and  any  Judgment  ren- 
dered against  her  in  any  such  suit  shall  be 
a  lien  against  the  corpus  of  her  separate  real 
estate,  and  an  execution  may  i^ue  thereon 
and  be  collected  against  the  separate  personal 
property  of  a  married  woman  as  thougb  she 
were  a  feme  sole."  Under  this  section  her 
status  or  condition  of  coverture  has  no  in- 
fluence tipon  Jurisdiction.  It  depends  on  the 
subject-matter.  If  thaA  be  snch  as  is  cogrniza- 
ble  at  law,  she  may  be  sued  in  a  court  of  law 
like  any  one  else;  if  cognizable  in  equity, 
she  may  be  sued  In  equity.  Hence,  as  to 
Jurisdiction  of  tbe  court  to  entertain  this 
suit,  as  the  court  of  law  had  Jurisdiction  of 
debt  upon  a  single  bill  tot  a  spedflc  sum  of 
money,  tbe  plea  presented  no  bar. 

But  does  the  single  bill,  executed  by  the 
wife,  not  for  any  consideration  benefiting  her 
or  her  separate  estate,  but  only  for  a  debt  of 
her  husband  as  his  surety,  bind  her?  It  Is 
urgently  Insisted  tbat  it  does  not  What  con- 
tracts bound  a  married  woman's  separate 
estate  under  the  law  as  found  in  chapter  66 
In  the  first  edition  (1868)  of  our  present  Code, 
before  its  amendment  and  re-enactment  in 
diapter  8,  Acts  1893,  our  present  law  on  the 
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sutvlect?    What  contracts,  I  repeat,  bound  a 
wife's  separate   estate   under   the   Code  of. 
1868?    I  need  not  and  ought  not  enter  into  a 
wearisome  discussion  of  this  subject,  for  our 
function  In  these  days  upon  this  subject,  as 
upon  many  other  subjects,  Is  to  apply  the 
doctrine  of  stare  decisis,— stand  to  decisions, 
rather  than  enter   into  prolix  disquisitions, 
admissible  when  the  questions  were  new,  aa 
if  we  were  hewing  out  the  way  through  an 
untouched  forest     Courts  liave  widely  dif- 
fered as  to  what  kind  of  contracts  bound  sep- 
arate estate,  and   elaborate   discussion   has 
been  given  the  subject  elsewhere  and  in  this 
state.     It  was  settled,   under  the  separate 
estate  chapter  in  the  Code  of  1868,  by  the 
cases  of  Patton  v.  Bank,  12  W.  Va.  587;  Rad- 
ford V.  Carwile,  13  W.  Va.  572;    Hughes  t. 
HamUton,  19  W.  Va.  366;   Camden  v.  Hlte- 
shew,  23  W.  Va.  236;    and  Dages  v.  Lee,  20 
W.  Va.634, — that  a  married  woman,  as  to  sep- 
arate estate,  is  regarded  as  a  single  woman, 
with  right  to  dispose  absolutely  of  her  pep- 
gonalty,  and  of  the  rents  and  profits  of  her 
realty  during  coverture,  as  if  single;  that  this 
right  of  disposal  (Jus  dlsponendl)  is  an  inci- 
dent to  the  very  ownership  of  separate  eitate; 
and  that  the  liability  of  such  estate  to  all 
her  debts  Incurred  during  coverture  is  also  an 
incident  to  such  ownership,  making  her  per- 
sonalty and  the  rents  and  profits  during  cov- 
erture, but  not  the  corpus  of  her  realty,  liable 
for  such  debts.    Under  the  law  as  so  settled  in 
this  state,  all  debts  contracted  by  a  married 
woman  so  bound  her  separate  estate,  no  mat- 
ter out  of  what  transaction  arising.  Just  the 
same  as  if  she  were  single,  except  a  bond  or 
covenant  based  on  no  consideration.    It  wai 
not  necessary,  to  bind  her  estate  for  her  debts, 
that  the  consideration  inure  to  her  own  indi- 
vidual benefit,  or  of  her  separate  estate,  as  if 
it  inure  to  the  benefit  of  her  husband,  or  any 
third  party,  or  to  the  prejudice  of  the  person 
contracting  with  her,  it  was  sufficient  as  a 
consideration;   but  to  bind  her  estate  for  the 
debt  of  another  she  must  do  so  by  writing, 
signed  by  her.    Thus  she  could  bind  her  estate 
as  surety  for  bo:  husband.     Then,  according 
to  the  law  as  it  was  imder  the  original  chap- 
ter 66  of  the  Code,  the  single  bill  in  this  case 
would  have  bound  the  separate  estate  of  Mar- 
garet Cllne.    Has  subsequent  legislation  chan- 
ged it?    The  act  of  March  14, 1891  (Acts  1891, 
c.  109)  amending  and  re-enacting  chapter  66 
of  the  Code,  did  make  section  12  of  tliat 
chapter  work  radical  change  in  the  law,  as 
above  stated,   touching   the  obligation  of  a 
married  woman's  contract  upon  her  estate, 
limiting  their  validity  and  obligation  to  cer- 
tain cases  therein  specified,  and  thereby  nar- 
rowing very  much  her  power  to  bind  her 
separate  estate  by  contract;  but  I  need  say 
nothing  more  relative  to  tliat  act,  because  the 
single  biU  involved  in  this  case  was  not  exe- 
cuted while  it  was  in  force,  and  it  was  re- 
pealed by  the  amendment  of  Code,  c.  66,  by 
Acts  1893,  c.  3.     What,  then,  is  the  effect  of 
tbe  last-named  act  upon  the  power  of  a  mar- 


ried woman  to  subject  ber  a^arstp  estate  by 
contract  to  debts?  Did  it  narrow  her  x>ower 
to  do  so?  Its  purpose  not  to  narrow,  but  to 
widen,  the  liability  of  ber  estate  Is  spoken 
by  both  letter  and  spirit  of  tbe  act.  Her  ca- 
pacity to  contract  and  bind  ber  estate  tias 
been  for  years,  under  legislation  and  decision 
here  and  elsewhere,  save  the  act  of  1891, 
widening,  and  this  last  act  breathes  the  spb:it 
of  the  intention  of  the  legislature  to  make 
her,  in  this  regard,  a  single  woman,  as  it 
subjects  her  personalty  to  the  Jurisdiction  of 
courts  of  law  and  equity,  and  to  theb:  judg- 
ments and  decrees,  and  makes  them  bind  the 
absolute  estate  or  corpus  of  her  realty,  and 
subject  her  personalty  to  execution,  just  as  if 
she  were  single;  thus  making  change  in  ex- 
pansion, not  restriction,  of  her  liability  under 
the  law  as  it  was  aforetime.  This  act  of  1S93 
does  not  say  in  words  just  what  contracts 
bind  ber  estate.  Neither  did  chapter  66,  as 
first  enacted,  and  as  it  was  when  construed 
by  the  cases  of  Patton  v.  Bank  and  others 
cited  above,  fixing  her  capacity  to  charge  her 
estate  under  that  chapter.  This  act  of  1893 
omitted,  and  thus  repealed,  the  restrictions 
upon  her  capacity  to  bind  ber  estate  created 
by  the  act  of  1891;  thus  manifesting  the 
legislature's  dissatisfaction  with  those  re- 
sUictions.  And  the  act  of  1893  continued  tbe 
capacity  of  the  wife  to  take  and  held  separate 
estate  and  her  jus  disponoidi  or  power  of 
disposal  as  fully  as  they  existed  froku  the 
first  enactment  of  chapter  66,  and  as  the 
power  to  charge  her  separate  estate  with 
debt  is  an  incident  or  consequence  of  her 
power  to  hold  and  dispose  of  separate  estate, 
it  follows  that  she  may  stUl  charge  her  sep- 
arate estate  as  pointed  out  in  the  cases  above 
cited.  Nay,  more,  the  act  made  her  debts 
bind  the  corpus  of  ber  real  estate,  whereas 
only  Its  rents  and  profits  could  be  subjected 
before  that  act;  and  it  wiped  out  the  limi- 
tations or  restrictions  Imposed  by  the  act  of 
1891  upon  her  power  to  chai'ge  her  separate 
estate  with  debt,  signifying  an  Intent  to  in- 
crease, rather  tlian  lessen,  her  power.  It  is 
the  capacity  to  own  and  disx>ose  of  her  prop- 
erty that  gives  birth  to  her  ability  to  cliarge 
it  with  debt.  Neither  of  those  capacities 
gives  her  ability  to  contract  at  law,  as  law, 
without  statutory  mandate  to  do  so,  Imows 
not  her  separate  estate  nor  power  to  contract. 
Though  her  title  to  her  estate  Is,  under  our 
statute,  a  legal  estate,  she  did  not  have  power 
to  contract  at  law,  her  contracts  binding  her 
estate  and  being  enforceable  against  it  only 
In  equity.  Pickens'  Bx'rs  v.  Kniseley,  36 
W.  Va.  794,  798,  15  S.  E.  997,  and  cases  cited; 
opinion  In  Carey  ▼.  Bumiss,  20  W.  VbL  676. 
But  that  furnishes  no  argument  now  against 
the  validity  and  full  legal  operation  in  a  court 
of  law  of  her  note  or  bond  or  otlier  contract, 
because  tbe  act  of  1883  commands  a  court  of 
law  to  render  judgment  upon  it  binding  her 
estate,  and  that  necessarily  clothes  her  with 
power  to  contract  in  the  eyes  of  a  court  of 
law  by  contracts  that  would  liava  I>eea  ea- 
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(torceable    against   ber    separate    estate    In 
equity. 

It  is  contended  by  counsel  that  this  new 
8ectl<»i  15  of  its  own  force  gives  married 
women  as  full  power  to  contract  as  If  single, 
lliere  are  some  views  that  occur  to  me  Im- 
parting force  to  this  theory.  No  other  sec- 
tion defines  or  limits  her  power  to  contract 
The  section  says  she  may  be  sued  in  any 
court  In  all  cases  as  If  single,  and  any  Jndg- 
ment  against  her  shall  be  a  Hen  on  the  corpus 
of  ber  real  estate;  It  thus  seeming  that  the 
legislRtnrs  Intends  to  make  her  a  single 
woman  as  to  liability  to  cMl  salt,  and  for 
the  same  causes  as  If  single.  Saying  she 
may  be  sued  In  all  cases  as  If  single  appears 
to  mean  that  any  cause  of  action  on  contract 
which  would  bind  an  unmarried  woman  will 
bind  a  married  one;  and,  being  compared  as 
to  liability  to  snlt  with  the  single  woman, 
why  is  she  not  correlatlvely  measured  by  the 
sitt^e  woman  also  as  to  her  capacity  by  con- 
tract to  subject  herself  to  that  liability?  But 
further  reflection  Induces  me  to  the  conclu- 
sion that  the  mission  of  this  section  is  not  to 
enlarge  the  woman's  ability  to  contract,  but 
only  the  remedies  upon  contracts  binding  her 
estate.  Before  the  enactment  of  tlilB  sec- 
tion, Justices'  courts  and  all  courts  of  law 
were  powerless  to  enforce  her  contracts 
against  her  separate  estate,  and  even  equity 
could  not  subject  the  corpus  of  her  estate  to 
her  debts;  and  tlie  design  and  motive  of  this 
section  were  to  remedy  these  evils  by  giving 
law  courts,  as  well  as  chancery,  Jurisdiction 
over  her  estate,  and  to  bind  the  corpus  of  her 
real  estate  by  contracts  which  before  bound 
only  its  rents  and  profits;  and  It  was  not  the 
purpose  to  erect  a  new  test  of  the  validity  of 
ber  contracts  by  making  binding  contracts 
not  before  binding.  See  Fitzgerald  r.  Qnann, 
109  N.  T.  441,  17  N.  D.  854.  Bat  it  is  of  no 
practical  importance  to  tbe  decision  of  this 
case  that  section  16  does  not  enlarge  tbe 
married  woman's  capacity  to  contract,  since 
it  is  clear  that  the  single  bill  in  this  case  Is 
binding  on  Mrs.  Cllne's  separate  estate,  as 
ttie  statute  was  before  the  passage  of  section 
15,  as  expounded  by  this  court  In  cases  above 
cited,  and  as  it  still  remains;  and,  being 
valid,  she  can  be  sued  at  law  upon  it.  And, 
In  gmeral.  It  Is  not  Important,  as,  so  far  as 
I  now  can  anticipate,  there  are  very  few  con- 
tracts which  need  the  helping  hand  of  such  a 
construction  of  aection  16  to  give  authority 
to  contract,  seeing  that  decisions  years  ago 
declare  that  debts  for  which  her  separate  es- 
tate may  be  held  liable  are  such  as  arise  out 
of  any  transaction  out  of  whidi  a  debt  would 
arise  If  she  were  single,  except  bonds  with- 
out consideration.  Camden  v.  Hlteshew,  28 
W.  Va.  236.  But  by  said  section  16  other 
diange  is  made  in  our  law.  Before  it,  no 
poraonal  Judgment  or  decree  could  be  ren- 
dered upon  the  contract  of  a  married  woman; 
but  in  this  respect,  by  that  section,  change  is 
meant  nnmlatakably  by  the  very  letter  of 
the  aee*''~'~  — 'ng  she  may  be  aned  "the 


same  in  all  cases  as  If  khe  were  a  feme  sole, 
and  any  Judgment  rendered  against  ber  in 
any  such  suit  shall  be  a  lien  against  tbe  cor- 
pus of  ber  separate  estate,"  and  execution 
may  Issue  against  her  separate  personalty  aa 
if  single.  "Judgment  against  her"  is  tbe  lan- 
guage. My  present  opinion  is  that  a  person- 
al Judgment  against  a  married  woman  tronid 
bind  all  her  estate  owned  by  her  at  the  date 
of  the  Judgment  or  afterwards  acquired,  wlOi- 
out  regard  to  the  date  of  tbe  contract;  where- 
as, unUl  this  section,  it  bound  cmly  property 
owned  by  ber  at  the  date  of  tbe  oontnct 
Pickens'  Bx'tb  t.  Knlseley,  86  W.  Va.  801, 15 
8.  TS.  997;  2  Pom.  Bq.  Jar.  {  1123;  Ankraey 
T.  Hannon,  147  U.  S.  128,  13  Sup.  Ct  200; 
Crockett  v.  Dorlot,  85  Va.  240,  3  S.  B.  128; 
Lee  V.  Cotalck,  89  Mo.  App.  672;  Pike  t.  Fitz- 
gibbon,  17  Ch.  Dir.  464;  Wdls,  Mar.  Worn. 
I  619;  Van  Metre  T.  W<^,  27  Iowa.  3M. 
The  leglslatnre  Intended  to  make  her  pay  her 
honest  debts  out  of  any  property  which  she 
now  owns  or  may  come  to  own.  Authorities 
I  have  met  with  on  an  examination  of  this 
point  indicate  that  personal  Judgments  are 
rendered,  and  bind  after^cqnired  property, 
Jost  like  Judgments  against  persons  in  gen- 
eral, where  statutes  subject  married  women 
to  Judgments  in  courts  of  law.  Fabrlqae  Ca 
T.  Stanage,  50  Ohio  St.  417,  34  N.  B.  410: 
Wblttaker  v.  Kershaw,  45  Ch.  Dlv.  320;  Bank 
T.  Oarilnghonse,  53  Barb.  619;  Insurance  Ca 
V.  Babcock,  42  N.  T.  613;  Van  Metre  v.  Wolf, 
27  Iowa,  841;  Smith  t.  Dunning,  61  N.  T. 
251;  Miner  v.  Pearson,  16  Kan.  28;  KeUy. 
Cont  Mar.  Wom.  283;  Wells,  Mar.  Worn.  I 
619.  As  said  In  the  Iowa  case  Just  cited,  it 
seems  to  me  that  there  Is  nothing  in  the  stat- 
ute to  indicate  that  jodgmmts  against  mar- 
ried women  are  different  from  personal  Judg- 
ments against  otbers,  or  have  less  force  and 
effect  aa  to  her  property,  and  ther^ore  tbey 
may  be  enforced  against  after-acquired  prop- 
erty; and  the  equity  principle  heretofore  pre- 
vailing, that  tbe  decree  can  go  only  against 
the  proper^  before  the  court,  and  cannot  he 
personal,  has  ceased  with  this  act  of  1803. 
As  chancery  has  been  proceeding,  there  could 
be  a  decree  only  against  the  married  woman's 
separate  property  befwe  the  court,  and  no 
personal  decree  (Howe  v.  Stortz,  27  W.  Va. 
555),  but,  of  course,  this  doctrine  cannot  ap- 
ply now  to  actions  at  law  under  section  15, 
as  an  action  at  law,  unless  on  attachment, 
will  not  proceed  against  specific  propo^. 
personal  or  real;  and  there  can  thus  be  ooly 
the  ordinary  personal  Judgment  aa  If  the  ac- 
tion were  against  a  single  woman.  In  Peck 
V.  Marling's  Adm'r,  22  W.  Va.  708,  aa  section 
13,  c.  66,  Code,  allowed  a  married  woman 
living  separate  from  her  husband  to  carry  on 
business,  ber  power  to  contract  was  thence 
implied,  and  she  was  subjected  by  mere  Im- 
plication to  common-law  action  on  such  con- 
tract, whether  she  had  separate  estate  or  not 
when  idie  made  the  contract.  Of  counie,  a 
Judgment  aa  the  contract  of  such  a  woman 
would  be  personal,  and,  I  take  It,  would  bind 
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after-acquired  estate.  Tbongh  I  bave  Indi- 
cated an  opinion  as  to  tbe  effect  of  a  Judg- 
ment upon  after-acquired  property,  It  la  by 
DO  means  necessary  to  decide  it,  i^ice  we  are 
dealing  only  wltb  the  question  of  wbetber  tbe 
plea  of  coverture  In  this  case  answers  or  bars 
the  action,  not  wltb  tbe  qnestlon  of  wbat 
pn^erty  would  be  bound  by  Judgment  here- 
in. 

It  l8  said  in  brief  of  counsel  that  the  circuit 
conrt  was  of  opinion  that  the  lan^age  found 
Intbestatute  that  a  married' woman  holds  ber 
separate  estate  free  of  ber  husband's  con- 
trol, and  it  is  In  no  way  liable  for  his  debts, 
exonerates  it  from  his  debt,  thougb  she  bind 
herself  as  surety  for  it,  and  that  she  cannot 
go  bts  security,  as  there  is  no  consideration 
beneficial  to  her  or  her  estate.    I  need  only 
say,  as  to  this,  that  our  statute  has  from  the 
first  declared  that  a  wife  may  hold  certain 
estate  to  her  sole  use,  free  from  her  hus- 
band's control  and  debts;  but  that  language 
was  only  used  to  remove  the  common-law 
rule  by  which  tbe  husband,  by  marital  right, 
acquired  ownership  of  all  her  personalty,  and 
the  use  and  rents  and  profits  of  ber  realty 
during  coverture,  and  was  not  used  to  say 
that  sbe  could  not,  by  her  own  act,  subject 
It  to  ber  husband's  debt.    The  statute  read  in 
tbe  same  way  In  years  gone  by,  wben  this 
court  held  In  Radford  v.  Carwlle,  13  W.  Va. 
572,  and  Dages  v.  Lee,  20  W.  VaJ  584,  and 
Other  cases,  that  a  married  woman,  as  surety 
for  her  husband  or  any  one  else,  could  bind 
her  separate  estate  by  a  writing,  without  any 
consideration  moving  to  her  or  her  estate, 
the  boieflt  to  the  principal  being  sufficient 
Should  we  sustain  the  theory  mentioned,  we 
would  overrule  numerous  cases.     But  It  Is 
relied  up<m  In  the  plea  that  the  debt  for 
which  the  single  bill  was  given  was  an. an- 
tecedent debt,  dne  from  the  husband  for  mon- 
ey lent;   not  a  new  eon^deration.    The  an- 
swer to  this  Is  that  the  instrument  extended 
the  time  one  day  for  payment    It  is  welt  set- 
tled that  though,  to  bind  a  surety,  there  must 
be  some  consideration,  yet  forbearance,  post- 
ponement of  payment  is  sufficient  considera- 
tion.   1  Brandt,  Sur.  {  16;  3  Am.  Bng.  Bnc. 
Law,  836;  Mete.  Cont  199;  1  Wbart  Cont 
S  532;    Bish.  Cont   i  1266.     It  is  true.  In- 
dulgence of  one  day  is  short,  but  even  that  Is 
In  many  cases  salvation  to  the  business  char- 
acter and  success  of  a  business  man.    If  a 
pressing  creditor  agrees  to  forbear  suit  for 
even  a  day,  it  may  enable  the  debtor  to  dis- 
pose of  property,  or  get  tbe  help  of  a  friend, 
or  In  some  way  save  himself  from  ruin.    And 
though  the  consideration  be  small,  or  even 
nominal,  if  it  be  appreciably  valuable,  it  will 
be  sufildent,  and  the  court  will  not  enter  in- 
to tbe  work  of  nicely  weighing  how  small  or 
valuable  it  may  in  fact  have  been.    Parties 
bave  weighed  these  things  themselves.    Law- 
rence V.  McCalmont,  2  How.  426,  4S2;    Da- 
TlB  T.  Wells,  104  U.  S.  150;    Brandt,  Sur.  i 
13;  3  Am.  &  Bng.  Bnc.  Law,  431.    This  single 
bill  gave  Indulgence  for  a  fixed  time,  and 


tbns  tied  the  hands  of  fbe  creditors  from  mtt 
until  Its  ezpiriitlon,  as  even  a  mere  promis- 
sory note,  given  for  a  pre-escisting  one,  will. 
Bank  v.  Oood,  21  W.  Va.  4S5,  point  3;  Hop- 
kins V,  Detwtler,  25  W.  Va.  734.  But,  as  It 
is  not  a  parol  contract  but  a  specialty,  it 
ended  and  merged  tbe  prior  debt,  so  that  suit 
could  never  be  brought  on  that  prior  debt 
but  only  on  the  single  bill.  .  Per  Roane,  J.,  in 
M'Oolre  V.  Gadsby,  3  Call,  237;  5  Bob.  Prac. 
p.  808,  c  76;  McNaughten  v.  Partridge,  38 
Am.  Dec  781;  Van  Vllet  v.  Jones,  43  Ant. 
Dec.  633;  Ladd  v.  Wlggln,  68  Am.  Dec.  561; 
McDonald  v.  Ingraham,  64  Am.  Dec-  106; 
Baker  v.  Baker,  75  Am.  Dec.  243. 

It  is  contended  by  counsel  that,  as  the  sin- 
gle bill  in  this  case  recites  that  its  promise  Is 
"for  value  received,"  that  M  prlnia'facle  evi- 
dence of  valuable  consideration,  and  repels 
tbe  allegation  of  want  of  consideration  In  the 
plea.  So  tbe  words  are  prima  Cacte  evidence 
of  valuable  consideration."  Per  Lee,  3.,  in 
Averett  v.  Booker,  15  Grat  164;  Daniel,  Neg. 
Inst  S  161.  But  tbe  trouble  In  front  of  that 
argument  Is  tbat  tbe  plea  is  taken  for  true 
for  want  of  replication,  and,  thougb  the  sin- 
gle bill  would  be  evidence  on  that  point,  If 
there  were  Issue  on  It,  it  is  not  under  these 
circumstances.  So  It  is  argued  that  tbe  seal 
Imports  consideration,  and  Is  evidence  to 
deny  tbe  plea.  So  it  would  be,  were  there 
a'  replication.  It'  is  argued  by  counsel  that 
section  15  enables  a  married  woman  to  con- 
tract as  a  single  woman,  and  therefore  that 
exception  from  her  capacity  to  contract  stat- 
ed In  point  1  of  Hughes  v.  Hamilton,  19  W. 
Va.  366,  that  her  bond  being  void  at  law,  she 
can  show  want  of  consideration,  would  cease, 
and  she  would  come  under  the  rule  that  a 
sealed  Instrument  Imports  consideration,  and 
its  want  cannot  be  shown  at  law.  S  Rob, 
Prac.  606,  608;  Taylor  v.  King,  6  Mnmf.  357; 
Wyche  v.  Macklin,  2  Rand.  (Va.)  426;  Har- 
ris V.  Harris,  23  Grat  737;  Mete.  Cont'  3. 
Illegality  of  consideration  in  a  sealed  docn- 
ment  may  be  shown  at  law,  but  not  want  of 
consideration,  or  failure  of  consideration,  ac- 
cording to  common-law  principles.  Tbe  stat- 
ute (section  6,  o.  126,  Code),  changes  tbe  rule 
by  allowing  failure  of  consideration  to  be 
pleaded  at  law,  but,  not  mentioning  want  of 
consideration,  leaves  that  as  at  common  law; 
so  that  neither  at  common  law  nor  under 
section  5,  c.  126,  Code,  can  want  of  consider- 
ation be  pleaded  or  shown  at  law.  Harris  v. 
Harris,  23  Grat  737.  As  Just  stated,  failure 
of  consideration  may  be  shown  under  that 
statute  as  defense  to  a  sealed  Instrument. 
Fisher  v.  Burdett,  21  W.  Va.  626.  We  must, 
under  that  section  5,  draw  the  line  of  dis- 
tinction betwen  want  of  consideration  and 
failure  of  consideration,  as  they  are  dlflfer- 
ent  Tbe  words,  "failure  in  tbe  considera- 
tion," used  in  that  section,  refer  to  contracta 
where  originally  there  was  consideration  sub. 
sequently  falling,  not  to  contracts  wholly 
Wanting  cDuslderatMn  at  teeir  execution; 
(}rouch  Vk'  Davis,  23  Grat  75]   Cnnningbadi 
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T.  Smith,  10  Grat  2tSB;  Watklns  t.  Hopklna, 
18  Grat.  743.  But,  as  we  bold  that  said  sec- 
tion 15  of  chapter  68,  found  in  chapter  8, 
Acta  1883,  does  not  enable  a  married  woman 
to  make  a  contract  to  bind  ber  separate  es- 
tate which  she  could  not  have  made  before  It, 
and  as  our  decisions  stated  above  hold  that 
a  bond  without  consideration  doeA  not  bind 
a  married  woman's  estate,  and  she  could  show 
that  want  in  a  chancery  suit  to  enforce  It 
against  her  estate,  and  as  we  do  not  think 
that  by  giving  action  at  law  on  such  bond 
the  legislature  could  have  meant  to  deprive 
her  of  that  defense,  we  conclude  she  may 
make  defense  of  want  of  consideration  at 
law,  Unlike  other  persons.  So  the  plea  pre- 
sented no  defense,  and  it  was  error  to  receive 
it,  and  render  Judgment  in  favor  of  the  party 
filing  it.  We  therefore  reverse  the  finding 
and  Judgment,  and,  rendering  such  Judgment 
as  the  circuit  court  ought  to  have  rendered, 
we  disregard  the  plea  as  immaterial,  and 
render  Judgment  for  plaintiff  against  both 
defendants.  Ifason  v.  Bridge  Co.,  28  W.  Va. 
688. 


(40  W.  Va.  188) 

STEWART  V.  OHIO  RIVER  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1895.) 

luroRT  TO  Railroad  Employs  —  Amcmptiom  aw 
Risks — Coktbibctobt  Kbouobnox. 

1.  When  a  servant  enters  into  the  employ- 
ment of  a  master,  he  assumes  all  the  ordinary 
hazards  incident  to  the  employment,  whether  the 
employment  be  dangerons  or  otherwise. 

2.  The  test  of  Liability  is  the  negligence  of 
the  master,  not  the  danger  of  the  employment, 
thongh  the  danger  of  the  employment  may  de- 
termme  the  ordmary  care  required  in  the  case. 

S.  The  mere  fact  of  injury  received  raises 
no  presumption  of  negligence  on  the  part  of  the 
master. 

4.  When  a  servant  wlllfnlly  encounters  dan- 
gers which  are  known  to  him,  the  master  is  not 
responsible  for  an  injury  occasioned  thereby. 

5.  A  servant  having  knowledge  of  danger 
about  him  must  use  diligence  and  care  in  pro- 
tecting himself  from  barm.  • 

6.  An  employer  does  not  impliedly  guaranty 
the  absolute  safety  of  his  employes.  In  accept- 
ing an  employment,  the  latter  is  assumed  to 
have  notice  of  all  patent  risks  incidental  there- 
to, or  of  which  he  is  informed,  or  of  which  it  is 
his  duty  to  inform  himself,  and  he  is  further 
assumed  to  undertake  to  run  such  risks. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Wayne  county. 

Action  by  T.  H.  Stewart  against  the  Ohio 
River  Railroad  Company.  There  was  an  or- 
der overruling  a  demurrer  by  defendant  to 
the  evidence,  and  one  denying  a  motion  to 
set  aside  a  verdict  for  plaintiff,  and,  from 
the  Judgment  thereupon  rendered  for  plaio- 
tifF,  defendant  brings  error,    ileversed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
W.  W.  Marcnm  and  Marcum,  Peyton  &  Mar- 
com,  for  defendant  in  error. 

BNOUSH,  J.  This  was  an  action  of  tres- 
poas  on  the  case  bron^t  on  the  17th  day  of 
Jime,  1898,  ia  the  drcnlt  court  of  Wayne 


connty,  by  T.  H.  Stewart  against  the  Ohio 
River  Railroad  Company,  to  recover  $10,000 
damages,  to  which  the  plaintiff  claimed  to 
be  entitled  by  reason  of  injuries  received  by 
him  in  c<ntsequence  of  being  thrown  from 
a  hand  car  oo  which  be  was  riding  and  help- 
ing to  operate,  which  accident  he  claims  was 
caused  by  the  negligence  of  the  section  fore- 
man, who  was  riding  on  the  same  hand  car, 
in  suddenly  apidying  the  brakes,  thereby 
causing  said  hand  car  to  suddenly  stop, 
which  resulted  in  throwing  the  plaintiff  off 
in  front  of  the  hand  car,  and  to  be  run  over 
theteby.  The  defendant  pleaded  not  goUty, 
and  issue  was  thereon  Joined,  and  the  cause 
was  submitted  to  a  Jury,  and  after  all  the  evi- 
dence was  heard  the  defendant  demurred 
thereto,  and  the  i^aintlff  Joined  therein,  and 
the  Jury,  in  pursuance  of  the  direction  of 
the  court,  ascertained  the  plaintiff's  damages 
to  be  $5,000,  subject  to  the  opinion  of  the 
court  upon  the  questions  of  law  arising  upon 
the  defendant's  demurrer  to  the  evidence, 
and  the  defendant  also  moved  the  court  to  set 
aside  said  verdict  and  finding  of  the  Jory, 
because  the  damages  assessed  w»e  eKoeesive 
and  not  warranted  by  the  evidence;  and 
upon  consideration  the  court  overruled  said 
demurrer,  and  the  defendant  moved  the  court 
to  set  aside  the  vwdlct  of  the  Jury,  Iiecanse 
the  same  was  excessive  and  contrary  to  the 
law  and  tbe  evidence,  which  motion  the  court 
overruled,  and  the  defendant  accepted,  and 
judgment  was  renda«d  upon  said  verdict, 
and  the  defendant  obtained  this  writ  of  error. 
It  appears  from  the  testimony  in  the  case 
that  the  plaintiff  had  been  In  the  employ  of 
the  defendant  company  a  month,  or  a  little 
over,  as  a  section  hand,  and  that  he  and 
other  hands  were  in  the  haUt  of  traveling  to 
and  from  thrir  work  on  the  track  with  Hr. 
Elllla,  the  section  foreman.  On  tbe  occasion 
when  this  injury  was  sustained,  the  sectlMt 
hands  had  finished  tbrir  day's  work,  and 
sevw  of  them,  including  the  foreman,  ESUs, 
got  upon  the  hand  car  to  return  to  the  tool 
house.  It  was  their  custom  to  start  from  this 
tool  house  In  the  morning  and  retom  to  It  in 
the  evening,  and  the  plaintiff  was  In  the 
habit  of  assisting  at  the  levers  In  propelling 
the  car.  According  to  the  plaintiff's  own 
statement  as  to  his  position  on  the  hand  ear 
when  it  started  for  the  tool  nonse  on  that 
evening,  he  was  in  the  center  of  the  hand 
car.  His  heels  were  kind  of  over  the  edge, 
for  he  lost  his  balance,  and  didn't  hare  any 
chance  to  support  himself,  and  fell  in  front 
of  the  hand  car.  He  was  riding  backwards, 
and,  at  the  time  he  fell  off,  was  helping  to 
ran  the  car,  and  had  hold  of  the  lever,  and 
when  asked,  "Did  you  see  Mr.  Ellis  at  tbe 
time  he  put  the  brake  on  7'  answered,  "I 
may  have  seen  him,  but  donn  remember  it" 
The  plaintiff  farther  states  that  he  was  rid- 
ing in  front  In  the  cent»,  the  brake  was  on 
the  right-hand  side,  and  the  foreman,  BDla, 
was  In  an  arm's  reach  of  him.  The  brake 
was  applied  by  prsaaing  the  foot  upon  the 
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(ever,  and  in  answer  to  the  question,  "Wbere 
was  the  car,  with  reference  to  the  tool  bouse, 
when  Mr.  ElIlB  applied  the  brake?'.'  the  plain- 
tiff stated  that  the  car  lia^l  got  past  the  tool 
bouse  when  he  put  the  bralce  on.    He  knew 
It  was  the  Intention  to  stop  the  hand  car  at 
the  tool  house  when  they  started  home  from 
their  work;  he  was  standing  in  such  a  posi- 
tion that  he  could  see  the  movements  of  the 
foreman,  EUIlSt  and  bad  hold  of  the  lerer. 
For  eight  or  ten  days  be  had  been  going 
out  with  this  gang  of  section  bands  from 
the  tool  boiise  in  the  morning  and  returning 
to  it  In  tbe  eruilug,  and,  luowing  that  the 
car  was  to  be  stopped  at  tbe  tool  bouse, 
what  was  the  necessity  for  the  foreman,  un- 
der these  circumstances,  to  announce  the 
fact  that  be  was  going  to  apply  the  brakes, 
having  arrived  at  the  tool  house,   and  aU 
hands  being  aware  that  it  was  the  custom 
and  Intention  on  that  occasion  to  stop  there? 
It  must  be  presumed  the  men  stopped  work- 
ing their  levers,  and,  in  fact,  J.  W.  Hender- 
son, a  witness  for  the  plaintiff,  when  asked 
who  stopped  the  car,  answered,  "Mr.  Ellis 
stopped  all  be  could,  and  I  pulled  up  on  tbe 
lever.    Eve?y  time  she  would  go  to  go  d,own, 
I  would  bold  It  up."    And  in  reply  to  the 
question,  "Did  be  [meaning  Ellis]  give  any 
warning  to  the  crew  that  be  was  going  to 
stop  her?"  stated,  "No,  sir;  I  did  not  hear  It 
They  all  knew  they  wanted  to  stop  there  at 
the  tool  bouse."    He  also  stated  that  It  was 
not  usual,  when  they  went  to  stop  there, 
to  say,  "I  am  going  to  put  on  the  brake." 
Eeverybody  knew  that  tbe  brake  was  going  to 
be  put  on  at  the  tool  house;  that  no  one  had 
any  particular  place  to  woi^  at  the  levers; 
that  every  fellow  got  bis  place,  catch  as 
catch   can.     This  witness  also  states  that 
he  saw  tbe  plaintiff  falling;  be  had  let  loose 
of  tbe  .lever;   and  he  tblnks  bis  foot  slipped 
right  off,  and  then  bis  other  foot  caught  the 
car,  and  it  just  doubled  blm  right  up  and 
ran  up  over  him.    If,  tben,  tbe  law  should 
regard  this  foreman  or  section  boss  as  the 
rice  principal  or  alter  ego  of  the  defendant 
company  <m  this  occaslMi,  what  did  be  say 
or  do  that  would  render  the  defendant  lia- 
ble?   The  plaintiff  took  his  position  on  tbe 
hand   car  without  any  direction  from  tbe 
foreman.    When  he  did  so  he  was  fully  aware 
of  the  destination  of  the  car,  be  knew  where 
the  brakes  would  be  applied,  and  the  fore- 
man, who  stood  at  tbe  brake,  was  In  bis  im- 
mediate presence,  so  that  nothing  but  his 
negligence  prevented  blm  from  having  notice 
of  bis  every  movement;  be  was  himself  as- 
sisting In  giving  speed  to  the  car,  and  must 
hare  known  tbe  swiftness  with  which   it 
was  moving  by  the  action  of  the  levers,  and 
yet  he  stood,  according  to  his  own  statement, 
with  bis  heels  projecting  from  the  platform, 
at   the  very   moment    the    tool  bouse  was 
reached  and  the  brakes  applied,  and  when 
lie  knew  th^  would  be  applied.    What  neg- 
ligent act  could  be  attributed  to  the  fore- 


man on  this  occasion  is  difficult  to  dlstibVer 
from  tbe  evidence.  The  plaintiff's  witness 
Henderson  says:  "We  always  west  pretty 
fast,"  and  when  asked,  "Was  there  any  dif- 
ference between  tbe  rate  ai  speed  on  that 
and  on  any  other  evening?"  replied,  "I  tttlnk 
we  went  a  little  faster  on  account  of  tbe 
engine  following  us."  But  no  witness  states 
that  the  speed  on  that  evening  was  Increased 
by  the  direction  of  the  foreman,  and  the 
speed  was  controlled  by  tlia  action  of  the 
plaintiff  and  bis  fdlow  servants,  who  were 
working  the  levera  The  same  witness  was 
asked,  "When  you  were  coming  Into  the  tool 
house,  was  that  the  nsual  way  of  stopping 
tbe  car?"  and  replied,  "Yes,  sir";  and  when 
asked,  "Stop  suddenly?"  replied,  "Stopped  as 
quick  as  we  could."  There  was  nothing, 
then,  that  the  foreman  did,  exc^t  to  use  the 
brake  In  stopping  the  car,  and-  the-  plain- 
tiff's own  witness  teUs  the  jury  that  the 
band  car  was  stopped  in  tbe  usual  way  on 
this  occasion,  and  the  plaintiff  appears  to 
have  ridden  to  tbe  tool  house  often  enough 
on  this  band  car  to  be  Soqnainted  with  the 
manner  ot  stopping  it 

In  tbe  case  of  Knigbt  v.  Cooper,  86  W.  Va 
2S2,  14  S.  E.  »»»,  this  court  held  that  "when 
a  servant  enters  into  tbe  employment  of  a 
master,  be  assumes  all  of  the  ordinary  haz- 
ards incident  to  the  employment,  whether 
the  employment  be  dangerous  or  otherwise"; 
that  "tbe  test  of  liability  Is  tbe  negligence 
of  the  master,  not  the  danger  of  the  em- 
ployment, though  tbe  danger  of  tbe  employ- 
ment may  help  to  determine  the'  ordinary 
care  required  tn  the  case";  that  ftbe  mere 
fact  of  injury  received  raises  no  presump- 
tion of  negligence  on  tbe  part  of  the  mas- 
ter"; that  "when'  a  servant  willfully  en- 
counters dangers  which  are  known  to  him, 
tbe  master  is  not  responsible  for  an  injury 
occasioned  thereby";  that  "a  servant  having 
knowledge  of  danger  about  blm  must  nse 
diligence  and  care  in  protecting  himself  from 
harm."  In  the  case  ot  Engine  Works  ▼. 
Randall,  100  Ind.  293,  the  supreme  court  of 
that  state  holds  that  "where  both  master 
and  servant  have  equal  knowledge  of  the 
dang^  of  the  service  required,  and  tbe 
means  of  avoiding  it,  and  tbe  servant,  while 
engageu  In  tbe  performance  of  tbe  work  he 
is  set  to  do,  Is  Injured  by  reason  of  his  own 
Inattention  and  negligence,  tbe  master  is  not 
liable."  Bailey,  in  his  work  on  Master^s 
Lilabillty  for  Injuries  to  Servant  (page  219), 
In  speaking  of  the  duties  of  tbe  master, 
states  tbe  law  thus:  "He  must  not  only 
give  tbe  servant  warning  of  danger,  but  be 
must  also  give  him  such  Instruction  as  will 
enable  him  to  avoid  Injury,  unless  both  the 
danger  and  means  of  avoiding  it  while  be  Is 
performing  tbe  service  Kequired  are  appar- 
ent. But  be  is  not  bound  to  anticipate  ex- 
traordinary, unusual,  or  improbable  occar- 
rences  which  Involve  Inattention  on  ttie  part 
of  tbe  servant."    This  conrt  held  Id  tbe  case 
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of  Jobnaon  ▼.  Hallway  Co.,  88  W.  Va.,  page 
'Jan,  18  8.  E.  573,  tbat  "an  emplorfi  having 
knowledge  of  the  danger  about  him  must 
uae  prudence  and  care  to  protect  himself 
from  barm,  and  If  he  willfully  and  impm- 
dentiy  encounters  such  danger  the  employer 
IB  generally  not  responsible  for  the  Injury 
caused  thereby."  Patterson,  In  his  work  on 
KaUway  Accident  I^aw  (section  316),  states 
the  law  aa  follows:  "There  is  no  implied 
obligation  upon  the  part  of  the  master  to  In- 
demnify the  servant  against  the  ordinary 
risks  of  the  service,  and  the  servant,  when 
injurftd,  can  only  recover  apon  pro<^  that  the 
master  knew  of  a  danger  which  was  un- 
known to  the  servant,  and  which  the  master 
did  not  make  known  to  him."  So  in  the  case 
of  Sykes  v.  Packer,  U9  Pa.  St  466,  It  was 
held  that  *^an  employer  does  not  impliedly 
gnaTKDty  tbe  absolute  safety  of .  his  em- 
ployes. In  accepting  an  employment,  the 
latter  is  assnmed  to  have  notice  of  all  pat- 
ent risks  incidental  thereto,  or  of  which  he 
is  Informed,  or  of  which  It  is  his  duty  to  In- 
form himself,  and  is  further  assnmed  to  un- 
dertake to  run  such  risks";  and  also  in  tiie 
case  of  Naylor  v.  Railway  Co.,  S3  Wis.  661, 
11  N.  W.  24,  it  was  held  that  "if  a  servant, 
knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  is  injured  while 
engaged  therein,  he  cannot  maintain  an  ac- 
tion against  the  master  for  such  injury 
merely  on  the  ground  that  there  was  a  safer 
mode  for  conducting,  the  business,  the  adop- 
tion of  wblcb  would  have  prevented  the  in- 
Jnry."  It  is  tme  that  the  hand  car  might 
have  been  run  slower,  and  If  sacta  had  been 
the  case  the  injury  might  not  liave  resulted, 
but  the  defendant  in  error  cannot  be  heard 
to  complain  of  the  speed  of  the  car  for  two 
reasons:  First,  because  he,  without  any  di- 
rections from  the  foreman,  so  tar  aa  appears 
from  the  evidence,  was  assisting  in  working 
the  levers  which  gave  the  car  its  velocity; 
and,  secondly,  because  he  had  been  working 
as  a  section  band  on  the  road  for  a  month 
and,  for  tfgtat  or  ten  days  had  been  travel- 
ing upon  this  hand  car  to  and  from  his  work, 
and  knew  the  si>eed  with  which  it  traveled, 
and, ''Possessing  this  knowledge,  he  volun- 
tarily took  a  dangerous  position  upon  the 
car,  standing  on  the  front  edge  of  the  plat- 
form, facing  to  the  rear,  and  with  his  heels 
projecting  over  the  edge  of  the  platform. 
Uccapylng  this  position,  and  being  acquaint- 
ed With  the  facts  In  regard  to  the  speed  of 
the  car,  and  its  sudden  manner  of  stopping 
when  It  reacbed  the  tool  house  on  each  suc- 
cessive day,  be  must  be  regarded  as  assum- 
ing tbe  risk  attendant  thereon,  and,  the  evi- 
dence disdOBlDg  no  negligent  act  on  the  part 
of  the 'foreman,  my  conclnsion  is  that  the  dr- 
cntt  comt  erred  In  overruling  the  defend- 
aatfs  demurrer  to  tbe  evldaice  and  in  ran- 
Oaring  Judgment  upon  the  verdict  Tbe 
jodgment  complalaed  of  is  therefore  re- 
versedy  aad,>  this  court  proceeding  to  render 
■neb  Judgment  as  the  court  below  should 


have  rendered,  the  i»mumr  to  tbe  plain- 
tltf's  evidence  is  sustained,  and  Judgment  i* 
rendered  for  tbe  defendant,  with  etmtm,  etc. 


(40  W.  ¥».  58> 
PHILLIPS  V.  MINEAR. 
(Supreme  Oonrt  of  Appeals  of  West  VlTgliiis. 
Dec.  8, 1894.) 


Tax  8ai»— PnaoBASB  bt  Omcxa  Vjjaiio  8a 
EVIDBKCB— Pbesumption  fboh  Absbbcs  ov 
AFFiDAvrr— Cdbativb  Act— ErrcoT. 

1.  Section  9  of  chapter  81  of  the  Code  read* 
as  follows:  "No  sheriff,  deputy  sheriff,  collect- 
or or  other  officer  who  shall  return  any  teal  es- 
tate as  delinqaent  for  the  nonpayment  of  the 
taxes  thereon,  or  who  shall  receive  a  list  thereof 
under  the  provisions  of  the  fourth  section  of 
this  chapter  or  who  shall  sell  by  himself,  his 
depulT  or  agent  or  who  shall  be  the  deputy  of 
any  ofiScer  making  such  sale,  shall  directly  or  in- 
directly purchase  any  real  estate  so  sold,  or  be  in 
any  way  directly  or  indirectiy  interested  with 
any  other  person  in  such  purchase.  Bvery  per- 
son violating  this  section  shall  forfeit  one  hun- 
dred dollars  for  each  offense,  and  the  rule  shall 
be  absolutely  void,  and  tbe  titie  to  the  real  ts- 
tate  sold  shall  remain  in  the  person  In  wh<Me 
name  tbe  same  is  sold."  Held,  such  fact  maUns 
void  such  sale  may  be  shown  by  any  natnral, 
common-sense  implication  fairly  arising  nn  the 
record  according  to  the  principles  of  evidoice 
and  ordinary  means  and  methods  of  proof. 

2.  Where  a  sheriff,  who  sells  land  for  non- 
payment of  taxes  under  chapter  31  of  the  Code. 
appends  to  the  list  of  sales  not  the  affidavit  re- 
quired by  law  according  to  the  form  prescribed 
by  section  18  of  chapter  31,  but,  instead  of  say- 
ing in  such  affidavit,  "I  am  not  now,  nor  have 
I  at  any  time  been,  directly  or  indirectly  intei^ 
ested  in  the  purchase  of  any  of  said  real  es- 
tate," substitutes  therefor  the  phrase,  "I  am 
not  directly  or  indirectiy  interested  in  the  pur- 
chase of  any  of  said  land,"  and  there  being  no 
other  evidence  of  any  kind  on  the  point,  %dd, 
such  case  is  properly  held  to  be  void  under  sec- 
tion 9  of  chapter  31. 

3.  It  is  not  the  object  or  effect  of  the  cura- 
tive section  25  of  chapter  81  to  impair  or  In  «dt 
way  or  to  any  degree  affect  section  9  of  chapter 
81,  or  to  prescribe  that  Its  violation  may  not  be 
shown  by  implication. 

(Syllabus  by  the  Court) 

Appeal  fran  circuit  court,  Tndier  cotmty. 

BUI  by  James  PhUllps  against  David  S. 
Minear.  From  a  decree  for  plaintlfl,  defend- 
ant appeals.   Affirmed. 

A.  B.  Parsons,  for  appellant  Lipscomb  ft 
Lipscomb,  for  appellee. 

HOLT,  J.  Tbe  plaltttiflC,  James  PJiiUips, 
bronght  this  suit  In  equity  in  the  drcnit 
court  of  Tucker  county  on  tbe  23d  day  of 
January,  1891,  against  D.  S.  Iflnear,  to  set 
aside  a  tax  deed  made  to  said  Minear  on  tbe 
27th  day  of  December,  1890,  by  G.  W.  Minear. 
clerk  of  the  county  court  of  Tucker  county, 
conveying  a  tract  of  114  acres  and  one  of 
SO  acres,  recited  as  sold  by  A.  H.  Bonnifletd, 
as  sheriff  of  said  county,  in  the  month  of 
■  '  ■  ,  1889,  as  charged  with  taxes  in  the 
name  of  James  B.  Ptailiips,  and  rcttamed  de- 
linquoit  for  the  years  1887  and  1888^  and 
bought  by  said  def«>dant  David  S.  Minear. 
Tbe  drcnit  court  by  decree  entered  on  tbe 
13th  day  >af  March,  189a<  set  aalda  tbe  tax 
deed,  from  wblcb  ttals  appeal  was  taken. 
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Tbe  first  qnestion  presented  by  tbis  record 
Is,  does  it  appear  by  any  natural  and  fair 
Implication  tlierefrom,  tbat  ttie  sheriff  \rbo 
made  the  sale  was  at  any  time  directly  or  in- 
directly interested  in  snch  purchase?  It  so, 
the  law  decdares  that  tbe  sale  shall  be  abso- 
iQtely  Told,  and  the  title  to  the  real  estate  sold 
shall  remain  in  the  person  in  whose  name 
the  same  was  sold.  See  sectlcm  9,  c  SI,  un- 
der which  this  sale  took  place.  The  erldoice 
which  goes  to  establish  sncb  interest  is  aa 
follows:  The  thirteenth  section  (chapter  81) 
prescribed  that  there  should  tie  appended  to 
SQcb  list  an  afiSdavit  as  follows: 

"I,  A.  B.,  staeria  (or  collector  or  d^uty  'for 
C  D.,  sheriff  or  collector)  of  the  coon^  of 

,  do  swear  that  the  above  list  contains 

a  tme  account  of  all  the  real  estate  within 
my  county  which  has  been  sold  by  me,  as 
well  as  a  list  of  all  the  real  estate  redeemed, 
and  tbe  nnmes  of  the  persona  who  redeemed 
the  same  during  tbe  present  year,  for  the  non- 
payment of  taxes  thereon  for  the  year , 

and  that  I  am  not  now,  nor  have  I  at  any 
time  been-,  directly  or  indirectly  interested 
in  the  purchase  of  any  of  said  real  estate, 
so  help  me  God." 

Instead  of  that,  tbe  sheriff  appended  the 
following  oath,  taken  on  the  22d  day  of  No- 
vember, 1880: 

"I.  A.  H.  Bonnifleld,  sheriff  of  the  county 
of  Tucker,  do  swear  tliat  the  above  list  con- 
tains a  true  account  of  all  the  real  estate 
within  my  county,  which  has  been  sold  by 
me  to  indivldoalfl  during  the  present  year 
for  the  nonpayment,  of  taxes  thereon  for  tbe 
years  1887  and  1888,  and  that  I  am  not  di- 
rectly or  Indirectly  Interested  in  the  pur- 
chase of  any  of  said  real  estate.  So  help 
me  God.     A.  H.  Bonnifleld,  Sheriff. 

"Sworn  and  subacribed  to  before  me  this 
22nd  day  of  November,  1889^  Abe  Bonni- 
fleld, Clerk  County  Court" 

The  legislature,  with  commendable  wis- 
dom, and  for  obvious  reasons,  enacted  that 
the  sheriff  who  made  tbe  sale  should  not  be 
at  apy  time,  neither  at  the  time  when  tbe 
afBdavit  is  made  nor  at  any  prior  time,  in 
any  way  directly  Interested  In  ttie  purchase 
of  said  real  estate;  and.  it  inrtended  to  se- 
cure the  evidence  of  such  want  of  interest 
on  the  part,  of  the  ofSoer  making  the  sale 
by  requiring  him  to  take  and  sign  a  written 
oath  to  that  effect  ks  lasting  evidence,  to  be 
appended  to  the  list  of  sales.  The  former 
law  had  not  required  the  affidavit  to  state 
tbe  want  <tt  interest  with  such  separate  dis- 
tinctness as  to  the  time  oT  interest,  but  the 
legislature,  moved  perhaps  by  some  actual 
or  supposed  or  apprehended  evasion  of  tbe 
law  in  tbat  regard,  by  chapter  5,  p.  8,  of  the 
Acts  of  1887,  aniended  and  re-enacted  section 
13,  c.  31,  of  tbe  Code,  so  as  to'  make  it  read 
as  we  now  find  it  in  section  13,  c.  81,  of  tbe 
Code  (Ed.  1887.  and  Ed.  1891),  '^that  I  am 
not  now,  nor  have  I  at  any  time  'been,  di- 
rectly or  Indirectly  interested  in  the  pur- 
chase of  any  of  said  real  estate,"  and  made 


no  other  change  In. the  section  than  tbe  one 
here  involved;  so  that  it  can  hardly  be  said 
that  the  deliberate  and  only  amendment  made 
in  a  form  of  so  important  an  oath  was  made 
for  no  purpose,  auU  has  no  meaning,  and 
that  tbe  old  oath  In,  in  effect,  just  as  good. 
But  it  may  be  said — and  no  doubt  could  be 
truly  said— tbat  the  high  character  of  tbe 
4^cer  in  this  instance  repels  such  inference 
of  interest;  but  the  change  in  the  law  was 
made  not  for  particular  instaiwieB,  but  for  a 
general  rule  of  conduct  framed  alike  for  all. 
It  will  hardly  be  said  that  the  officer  did  not, 
as  matter  of  fact,  know  tbe  law,  or  tbat  it 
is  hard  to  find,  or  to  read  and  understand 
when  found,  or  to  put  in  form  when  read 
and  understood;  for  by  turning  to  section 
13  of  chapter  31  of  the  Code  of  1887— the 
law  under  which  tbe  sale  was  made— the 
form  is  given,  and  all  such  excuses  thereby 
barred.  It  is  a  mistake  to  suppoee  tliat  sec- 
tion 9  and  section  13  are  merely  intended 
to  make  a  purchase  invalid  which  would, 
without  such  statutory  inhibition,  be  lawful 
and  valid.  On  general  principles  of  public 
policy  such  a  sale  would  be  held  void  with- 
out any  statute  against  it.  Gooley,  Tax'n, 
492.  Public  policy  does  not  permit  official 
integrity  to  be  subjected  to  sncb  conflict  be- 
tween duty  and  interest  (see  Black,  Tax 
Titles,  2d  Ed.,  {  297);  and,  if  be  cannot  buy 
directly,  for  a  still  stronger  reason  he  should 
not  be  permitted  to  be  Indirectly  interested 
in  tbe  purcttase  by  or  in  the  name  of  anoth- 
er; and  this  part  of  the  affidavit  is  intended 
to  bring  home  to  the  officer,  impress  it  upon 
bis  conscioice,  and  put  him  under  the  stress 
of  an  oath,  sworn  to  and  subscribed  and  filed 
as  a  part  of  the  permanent  record  of  bis 
proceedings,  that  he  cannot  purge  himself  of 
Budh  a  fault  by  transferring  bis  interest  to 
another,  before  he  comes  to  make  the  affi- 
davit; is  intended  to  remind  tbe  officer  that 
this  law  does  not  tolenta  any  such  shift  olr 
device,  and  to  give  such  express  sanction  to 
the  honesty  of  tbe  sale^  and  furnish  at  least 
prima  facie  evidence  tbat  no  such  shifting 
of  interest  between-times  has  becm  resorted 
to.  And  these  provisions  are  in  this  state, 
and  very  generally,  held,  to  be  mandatory, 
and  indispensable  to  the  validity  of  the 
sale.  See  Simpson  v.  Edmiston,  23  W.  Va. 
676;  Black,  Tax  Titles,  §$  303,  306.  Such 
was  the  main,  if  not  the  sole,  purpose  of  the 
amendment  of  section  l^;  c.  31,  made  by  tbe 
act  of  February.  6,  1887  (see  Acta  1887,  p.  8). 
The  circuit  K^oort,  in  holding  this  tax  deed 
iqvalid,  was,  in  my  (^ioion,  clearly  rt^t, 
and  was  simply,  following  and  making  ef- 
ifectual  the  behest  of  the  lawmaker  (see  see 
tion  0,  c.  81),  which  declares  witb  emphasis 
such  a  sale  to  be  absolutely  void;  and  taking 
as  Bufiicient  prima  facie  evidence  of  such 
Interest  and  a  common-sense  implication  con- 
tained in  and  spread  upon  defendant's  own 
record  of  title,  in  this  ease  uniebutted,  unoon- 
tradicted.  In  fact  (he  only  evidence  in  the 
case  on  that  point;    a9d  apo*.  a  matter  «» 
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▼Hal  as  to  be  a  necessary  condition  to  the 
validity  of  tbc  sale,  with  a  plain  mandatory 
form  spread  out  before  the  officer  on  pages 
212,  213,  of  the  law  (the  law  be  was  going 
by— chapter  31,  Code  1887),  the  only  authori- 
ty he  bad  to  sell  at  all,  to  bisect  the  oath  re- 
qnlred,  putting  in  that  on  the  22d  day  of 
November,  1889,  when  the  oath  waB  taken, 
he  was  not  directly  or  indirectly  interested  In 
the  purchase  of  any  of  said  real  estate,  but 
leaving  out  the  tuost  important  part,— that 
he  was  not  indirectly  interested  In  audi  pur- 
chase on  the  12th  day  of  November,  1889, 
when  the  sale  was  made,— gives  rise  to  a 
natural,  material  implication  under  such  cir- 
cumstances, which  cannot  be  overlooked  or 
passed  by  wherever  the  common-law  prin- 
ciples of  evidence  come  into  {day.  And  the 
curative  section  26  of  the  same  chapter  nei- 
ther takes  away  nor  attempts  to  take  away 
sncb  implication,  but  leaves  section  0  in  fuU 
force,  rendering  such  interest  on  the  day  of 
sale  enough  of  Itself  to  make  the  sale  abso- 
lutely void,  with  such  fact  to  be  made  out 
prima  facie  or  otherwise  by  the  ordinary 
principles  of  evidence  and  common-law 
means  and  methods  of  proof  as  are  used  and 
applied  by  courts  of  equity.  See  Hays  ▼. 
Heatherly,  30  W.  Ya.  613,  15  S.  E.  223;  Jack- 
son V.  Kittle,  84  W.  Va.  207,  12  S.  E.  484; 
Baxter  v.  Wade,  39  W.  Va.  — ,  19  S  E.  404. 
There  is  evidence  in  the  case  tending  to  show 
that  within  the  time  given  by  law  for  the 
owner  to  redeem— that  is  to  say,  within  one 
year  from  the  sale  (section  15,  c.  31)— there 
was  an  attempted  tender  of  the  purchase 
money,  as  shown  as  to  amount  by  the  pitr- 
cbaser's  official  receipt  (see  section  10,  c.  31). 
The  agent  of  plaintiff  who  lived  on  the  land, 
who  was  to  keep  the  taxes  paid,  went  to  the 
purchaser,  told  him  he  lived  on  the  lands 
of  plaintiff,  James  Phillips,  and  was  author- 
ised to  pay  all  taixes  in  Tucker  county  for 
blm,  and  asked  defendant  if  be  had  bought 
for  taxes  any  of  the  plaintiff's  lands  In  that 
county.  Defendant  said  be  had  bought  none 
of  James  Fhllllps'  lands  for  taxes;  that  be 
had  no  claims  against  any  lands  of  James 
Phillips  for  taxes.  Witness  put  his  hand  in 
his  pocket  to  pay  all  taxes  that  there  were  on 
two  tracts  owned  by  Phillips,  one  of  114 
acres  and  one  of  SO  acres  (the  lands  In  contro- 
versy). Defendant,  Minear,  said  he  had  not 
bought  said  lands  for  taxes,  and  had  no 
dalm  against  It  "We  talked  a  little  along 
about  it,  and  I  remarked  that  I  was  to  look 
carefnlly  after  Phillips'  taxes,  and,  If  Mlhear 
had  bought  said  land,  that  I  was  ready  to  re> 
deem  It  for  James  Phillips,  and  that  I  had 
the  money  tbere  to  do  It;  but  Minear  said 
that  he  bad  not  bought  the  James  Phillips 
land  for  taxes."  The  rectnrd  shows  that 
these  two  tracts  were  diarged  on  the  land 
books  and  sold  in  the  name  of  James  B.  Phil- 
lips. He  is  corroborated  In  the  main  by  his 
brother,  who  swears  he  was  present,  and  by 
a  third  witness,  who  saw  them  together, 
talking  about  aometblng,  at  the  time  and 


place  mentioned.  Defendant,  David  S.  Min- 
ear, examined  as  a  witness  on  his  own  be- 
half, flatly  denies  this;  says  that  neither 
such  conversation,  nor  any  one  like  it,  ever 
took  place.  Tbere  is  an  attempt  to  Impeadi 
the  general  charact»  for  truth  of  these  two 
witnesses  for  plalntltr,  which  certainly  Calls 
aa  to  one.  As  to  the  flrst  witness  for  plaln- 
tltr,  five  witnesses  are  introduced  who  testify 
that  they  are  acquainted  witli  bis  general 
character  for  truth,  and  that  it  is  not  good. 
On  the  other  hand,  defendant  introduces  10 
witnesses  who'  testify  that  they  are  acquaint- 
ed with  his  general  character  for  truth,  and 
that  It  is  good.  Without  going  into  details, 
it  Is  enough  to  say  that  from  tiie  facta  not 
contradicted,  and  from  all  the  circumstances 
of  the  case  and  their  inherent  proliabilitieB, 
I  am  inclined  to  the  opinion  that  no  legal  ten- 
der was  made  or  dispensed  with.  Several 
other  defects  are  relied  on.  First.  The  land 
was  charged  on  the  land  books  and  sold  la 
the  name  of  James  B.  Phillips.  Second. 
The  caption  to  the  list  of  sales  prescribed  by 
the  statute  la  not  followed,  but  it  reads,  "List 
of  real  estate  within  Hie  county  of  Tudur 
sold  within  the  month  of  Tucker,  1889,  for 
the  nonpayment  of  taxes  thereon  for  the 
years  1887  and  1888,  and  purchased  by  in- 
dividuals." Tlilrd.  It  will  be  noticed  that, 
besides  the  mistake  of  repeating  the  name  of 
the  county  where  tl>e  name  of  the  month  of 
the  sale  ought  to  have  been  Inserted,  omit- 
ting the  month  from  the  caption  altogether,  it 
does  not  comply  with  the  form  prescribed  by 
law  In  other  respects.  See  Code  1887,  e.  31, 
(  12.  Fourth.  So,  also,  it  will  be  seen  that 
the  affidavit  of  the  officer  to  be  appended  as 
required  by  the  form  given  in  section  13,  c. 
31,  reads:  "A  true  account  of  all  the  real 
estate  within  my  county  which  has  been 
sold  by  me,  as  well  as  a  list  of  all  the  real 
estate  redeemed,"  etc.  In  the  affidavit  here 
brought  In  question  the  latter  clause  Is  whol- 
ly omitted.  The  forma  given  in  the  Code 
are  so  short,  plain,  and  simple  that  it  is  hard 
to  explain  their  frequent  nonobservanoe;  bat 
the  curative  section  25  of  the  same  chaptM  31 
is  so  broad  and  comprehensive  that  I  shanld 
be  inclined  to  think  it  ciured  these  irregu- 
larities In  tlie  list  of  sales  mentioned  above 
But  for  the  reaaon  already  given  I  am  of 
opinion  there  is  no  error  In  Oie  decree  ccsn- 
plained  of,  and  that  it  shonld  be  affirmed. 


(«  W.  Va.  IKl 

JOHNSON  et  al.  ▼.  MINEAR. 

(Supreme  Court  of  Appeals  of  West  Ylislnia 
Dec.  18, 1894.) 

Appeal  from  circuit  court.  Tucker  conntr. 

Bill  by  Henry  J.  Johnson  and  W.  Ij.  Phillips 
against  David  S.  Minear.  From  a  decree  for 
plaintiffs,  defendant  appeals.     Affirmed. 

A.  B.  Parsons,  for  appeUant.  Lipacomb  ft 
Lipscomb,  for  appellees. 

BRANNON,  P.  Johnson  and  Phillipa  bromcfat 
a  chancery  suit  in  the  circuit  court  of  TudEer 
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county  agalivit  Minear  to  set  aside  two  tax 
deeds  for  lands  sold  for  taxes  November  12, 
1888,  and  they  were  set  aside,  and  Minear  took 
this  appeal.  For  reasons  given  in  the  case  of 
Pliilllpa  ▼.  Minear  (decided  this  term)  20  8.  E. 
9H,  the  decree  appealed  from  ia  affirmed. 


W  W.  Va.  168) 

CBOTHBKS'  ADM'RS  t.  CEOTHBBS  et  aL 

(Supreme  Conrt  of  Appeals  of  West  Tir^nia. 

Feb.  1,  1896.) 

EviDBNOB  —  Declarations  as  to  Ownership  — 

BTATEMBirrS  AOA1N8T  IltTBRBST — ACTION  BT  Al>- 
1IISI8TIIATOBS — TbAKSAOTIORS  WITH  DBCEDBNT. 

1.  When  a  transfer  of  property  has  been 
made,  a  declaration  by  the  transferer  that  he  is 
still  ue  owrer  of  the  property,  made  after  such 
transfer,  ia  not  admissible  against  the  trans- 
feree. 

2.  Dedarations  of  a  deceased  person,  claim- 
ing ownership  of  specific  property,  are  not  com- 
petent evidence  in  favor  of  his  administrators, 
or  odiers  claiming  title  under  him,  whether  such 
declarations  of  ownership  were  made  before  or 
after  the  title  of  the  adverse  claimant  com- 
menced. Masters  v.  Vamer's  Bx'rs,  5  Grat 
168. 

8.  A  person  interested  may  give  evidence 
against  his  own  interest,  both  at  common  law 
and  nnder  section  23,  c.  130,  C!ode.      ,„^   „  , 

4.  The  purpose  of  section  23,  c.  130,  Ciode, 
was  to  enlarge  the  competency  of  witnesses. 
It  does  not  per  se  render  any  incompetent  who 
are  competent  at  common  law.  The  exception 
therein  aoes  not  create  incompetent^,  but  leaves 
the  cases  specified  in  it  just  as  they  were  at 
common  law. 

5.  Children  of  a  decedent,  who  are  his  dis- 
tributees, are  competent  witnesses  to  prove  a 
transfer  by  their  father  of.  personal  estate  in 
favor  of  the  transferee. 

6.  By  common  law  a  person  is  a  competent 
witness  in  a  case  if  the  proceeding  cannot  be 
used  as  evidence  for  him,  though  he  may  be  in- 
terested in  the  question  in  issue,  and  may  en- 
tertain wishes  on  the  subject,  and  may  even 
have  occasion  to  contest  the  same  question  In 
his  own  case  in  a  future  suit.  This  rule  has 
not  been  changed  by  section  23,  c.  130,  Code 
1891,  as  to  the  competency  of  a  person  to  tes- 
tify against  the  representatives  of  a  deceased 
person  in  relation  to  a  transaetioa  had  personal- 
ly by  the  witness  with  the  deceased  person. 

(Syllabus  by  the  Conrt) 

Appeal  from  drcnlt  court,  Ohio  cotmly. 

Bill  by  W.  B.  Crothers  and  John  McDowell, 
administrators,  against  L.  M.  Crothers  and 
the  Bank  of  the  Ohio  Valley.  From  a  decree 
dismissing  the  bill,  plalntlfb  appeal.  Af- 
firmed. 

W.  W.  Amett,  for  appeUauta  Caldwell  & 
Caldwdl,  for  appellees. 

BRAMNON,  P.  This  was  a  chancery  suit 
in  the  drctilt  court  of  Ohio  county  by  the  ad- 
ministrators of  Samuel  J.  Crothers,  deceased, 
assist  L.  M.  GiDthers,  to  set  aside  a  trans- 
fer purporting  to  have  been  made  by  said 
decedent  to  Ii.  M.  Crothers  of  certificates  for 
$10,000  stock  at  the  Bank  of  the  Ohio  Val- 
ley, at  Wheeling,  and,  the  biU  having  been 
dismissed,  the  admintstrators  appeal.  The 
grounds  on  which  tlie  plaintUFs  bcMe  their 
prayer  for  the  annulment  of  such  trans- 
fer of  stock  are  undue  Influence,  fraadulent 


representation,  and  the  mental  imbecility, 
from  aid  age,  of  Samuel  J.  Crothers,  and  the 
charge  that  the  written  transfer  is  a  forgery'. 
Without  giving  the  evidence,  I  may  dismiss 
the  first  three  grounds  aa  unsustained  by  It; 
or,  as  would  be  more  appropriate  to  say, 
there  Is  no  evidence  to  detail  as  to  those 
grounds. 

As  to  the  allegation  of  forgery.  The  detail 
of  evidence  od  this  point  oould  answer  no 
purpose  tor  future  cases.  The  only  persons 
present  at  the  execution  of  the  transfer  of 
■tock  besides  Samuel  J.  Crotherft,  the  father, 
L.  M.  Crothers,  a  son,  were  Lizzie  Crothers 
and  Mrs.  Dorrance,  two  of  his  daughters. 
The  fatlier  did  not  sign  the  transfer  with  his 
own  hand,  but  directed  his  son  tu  M.  Croth- 
ers to  sign  his  name  to  the  formal  transfer 
printed  on  the  stock  certificates.  The  two 
daughters  are  very  definite  in  their  evidence 
that  on  an  occasion  when  L.  M.  Crothers 
was  about  to  go  to  Wheeling  the  father  sug- 
gested that  he  take  the  certificates  with  him 
to  the  bank  in  Wheeling,  and  have  the  trans- 
fer formally  made  on  the  stock  book;  that 
Ii.  M.  Crothers  was  disposed  to  postpone  It, 
saying  to  his  father  that  he  was  then  con- 
fined to  his  bed,  and  that  another  time 
would  do;  but  the  father,  being  in  the  seven- 
ty-seventh year  of  his  age  and  feeble,  was 
urgent  to  have  the  transfer  at  once  made, 
and  caused  his  son  to  fill  up  and  sign  for  him 
the  written  transfers.  There  Is  no  showing 
to  the  contrary  of  the  evidence  of  these  two 
ladles.  If  they  are  to  be  believed,  they 
clearly  establish  the  transfer  ot  the  stock. 
W.  B.  Crothers,  another  son,  and  one  of  the 
administrators  bringing  this  suit,  says  that 
after  this  alleged  transfer  'his  father  stated 
that  he  had  stock  in  the  Wheeling  bank,  and 
could  not  account  for  the  fact  that  he  was 
getting  no  dividend  upon  it,  thus  negativing 
all  Idea  that  already  the  stock  had  been  as- 
signed to  L.  M.  Crothers;  but  this  evidence 
ean  avail  noughtr-Flrst,  because  W.  B. 
Crothers  is  not  a  competent  witness  as  to  a 
communication  with  the  deceased,  since  he 
IS  a  party  plaintiff,  and  Interested  to  secure 
this  fund  for  distribution,  part  of  it  going 
to  himself,  outside  of  his  liability  for  costs 
(Seabright  v.  Seabrlght,  28  W.  Va  463);  and 
he  also  is  giving  a  declaration  of  a  party 
made  after  asslgnmeat  to  overthrow  the 
title  of  the  assignee  of  that  party  (Casto  y. 
Fry,  83  W.  Va  44,  10  S.  B.  799);  and  also 
t>ecause  the  self-serving  declaration  of  Sam- 
uel J.  Crothers  Is  not  admissible  for  himself 
or  his  estate,  because  It  Is  a  declaration  in 
his  own  behalf  (Masters  v.  Vamer's  Elz'rs, 
5  Oral  168).  Mr.  Dorrance  states  tiiat  the 
old  gentleman  stated  to  him  that  he  had 
given  lb  M.  Crothers  this  stock  to  make  up 
a  loss  to  him  in  the  sale  of  a  farm  mentioned 
below.  Now,  this  admission  is  admissible  to 
sustain  the  transfer,  because  It  Is  against 
the  Interest  of  the  party  making  It,  and  not, 
like  that  made  to  William  B.  Crothers,  go- 
ing to  sustain  his  title.    I  regard  Dorrance's 
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evMenoe  as  of  great  force,  in  corroboration  of 
the  evidence  of  Lizzie  Crothers  and  Mrs. 
Dorrance.  l%ere  i«,  in  a  legal  point  of  view, 
no  evidence  contra  this  positiTe  erldence. 
Tbere  is  a  circumstance  which,  at  first  view, 
seems  quite  strong  against  the  genuineness 
of  the  signature  to  the  transfer;  and  it  is 
this:  that  the  two  ladies  present  at  the  mak- 
ing of  this  signature  say  the  (dd  gentleman 
told  his  son,  L.  M.  Crothers,  to  write  bis 
name  so  aa  to  resemble  Ills  handwriting  as 
nearly  as  he  could  do  so,  and  that  the  signa- 
tures themselves  bear  the  look  of  tremulous- 
ness  of  the  old  man's  hand.  Why,  we  may 
ask,  did  the  old  man  wlab  his  writing  sim- 
ulated? It  would  be  natural  that  he  should 
simply  direct  his  son  to  write  his  name,  and 
have  his  daughter  witness  It,  aa  she  did. 
The  old  man,  too,  could  write  himself,  but 
be  was  feeble  and  In  bed,  and  wrote  with 
difficulty.  He  may  have  thought  that,  as 
his  handwrithig  was  imown  at  the  bank,  It 
would  be  better  to  Imitate  it.  This  circum- 
stance, I  confess,  is  one  which  inspires  bub- 
pidon;  but  It  is  only  a  circumstance,  and  not 
of  a  conclusive  nature,  and  stands  alone, 
without  any  evidence  to  be  linked  with  It, 
end  Is  overborne  by  the  positive  evidence 
above  stated.  If  these  ladles  were  not  truth- 
ful, they  would  hardly  have  told  this  adverse 
fact  There  Is  another  circumstance,  hardly 
worth  the  mention,  in  my  Judgment,  and  this 
is  that  Samuel  3.  Crothera  also  transferred 
on  the  same  date  to  Lk  M.  Crothers  some 
atodc  In  an  Ohio  glass-mannfacuring  com- 
pany, and.  In  a  suit  In  Ohio  by  those  admin- 
istrators to  overthrow  it  for  like  causes  with 
those  on  which  this  suit  Is  based,  Ik  M. 
Crothers  made  no  ^eteaae.  H«  says  be  knew 
not  the  contents  of  the  complaint  in  that  case, 
and  he  says  and  proves  that  he  was  advised 
by  counsel  not  to  defend,  because  the  stock 
was  of  very  little  value,  not  woith  the  cost  of 
attendance  in  defense  of  the  suit,  and  might 
call  upon  him.  If  he  were  owner,  to  con- 
trlbote  as  a  stockholder  to  pay  debts  of  the 
ooncetn. 

I  think  the  drcnit  ootirt  was  bound  on  the 
evidence  to  decide  the  case  as  It  did,  and  find 
the  transfer  genuine.  Tfais  being  so,  we  have 
nothing  to  do  with  the  justice  of  the  matter, 
aa  between  the  father  and  !<.  M.  Crothers 
and  the  other  children;  but  some  good  rea- 
sons appear.  L.  M.  Crothers  owned  a  farm, 
and  his  brother  W.  B.  Crothers  Importuned 
him  to  sell  it,  but  L.  M.  Crothers  objected 
to  doing  so,  when  his  father,  at  the  instance 
of  William  B.  Crothers,  advised  him  to  do 
so,  and  be  did  so  against  bis  will,  and  bought 
fr«Mn  his  father  with  its  proceeds  stock  in 
a  Pittsburgh  bonk,  which  broke,  and  left 
the  stock  a  dead  loss  to  L.  M.  Crothers, 
while  the  very  farm  he  had  unfortunately 
sold  developed  Into  an  oil  field,  from  which 
WiUiam  B.  reaped  large  returns,  which  but 
for  his  sale  L.  M.  Crothers  would  have  real- 
ized; and  the  old  man,  long  before  Ida  death 
and  the  transfer  of  the  Wheeling  bank  stock. 


declared  he  intended  to  make  np  this  loss  tu 
some  measure  to  the  unfortunate  son,  and  be 
carried  out  this  settled  purpose  by  the  trans- 
fer of  the  stock  In  question.  Moreover,  wlieii 
L.  M.  Crothers  sold  his  farm,  he  moved  upon 
a  farm  belonging  to  his  father  dose  by  the 
home  In  which  his  aged  fiither  and  mother 
and  maiden  sister  lived,  and  worked  It  for 
their  support,  while  all  the  others  of  bis 
seven  children  went  ofT  to  themselves.  L. 
M.  Crothers  is  a  man  62  years  old,  and  for 
a  number  of  years  worked  the  farm  and  sup- 
ported his  father,  mother,  and  sister,  and  his 
father  dedared  his  Idndness  to  him  and  his 
own  obligatloa  for  it  So  we  s^e  good  reason 
for  the  lransf»',  which  I  mention  as  not  only 
going  to  repel  undue  influence,  false  repre- 
sentation, and  imbecility,  but  to  negative 
what  I  think  is  the  only  matter  of  Impor 
tajice  under  th«  evidence;  that  is,  the  Imputa- 
tion of  forgery  of  the  transfer.  The  evidence 
Is  substantially  on  one  side,  that  of  the  de- 
fendants. That  being  so,  of  course,  we  can- 
not reverse.  The  burden  to  establish  the 
basis  on  wliich  the  plaintiffs  predicate  their 
case  lying  on  them,  they  must  establish  it 
by  full  proof,  not  to  say  proof  beyond  reason- 
able doubt  I  agree  with  what,  from  an 
opinion  of  Judge  PauU  in  the  case,  seems  to 
have  been  his  view,  that  it  is  not  a  case  of 
conflicting  evidence,  and  therefore  it  seems 
hardly  necessary  to  say  that,  if  we  treat  it 
as  a  case  of  conflicting  evidence,  the  opin- 
ion of  the  circuit  court  must  stand.  Bart- 
lett  T.  Cleavenger,  35  W.  Va.  719,  14  S.  E. 
273;  Prichard  v.  Svans,  31  W.  Va.  141,  5 
S.  B.  461.  Even  If  we  regarded  the  condn- 
slons  to  be  derived  from  the  evidence  doubt- 
ful, as  we  do  not  we  could  not  reverse  the 
court  bdow.  Reger  v.  O'Neal,  33  W.  Va. 
164,  10  S.  E.  375.  We  must  see  that  the 
court  below  erred  plainly  in  weighing  and 
deddlng  wi  the  evidence. 

As  said  alMve,  the  evidence  of  lixii« 
Crothers  and  Mrs.  Dorrance  makes  It  dear, 
If  we  l>eiieve  them,  tliat  the  transfer  is  not 
a  forgery.  But  it  is  urged  that  they  are  In- 
competent as  wltpesses.  They  are  not  in- 
competent to.  give  the  evidence  they  gave  at 
common  law,  as  they  are  neither  parties  nor 
Interested,  because  they  give  evidence  to 
support  the  transfer,  which  tai^es  the  prop- 
er^ away  from  distribution,  In  whicb  they 
would  sbare,  and  forever  excludes  them- 
selves from  any  share  in  it  It  is  well  settled 
tliat  where  a  witness  testifies  against  bis 
interest,  the  rale  that  Interest  disqaallfles 
does  not  apply.  1  UreenL  Ev.  {  410.  So  the 
common  law  does  not  debar  these  witnessea 
Then  does  the  statute  (section  23,  c.  130. 
Uode)T  It  does  not  Its  object  was  to  wid- 
en, not  narrow,  the  competency  of  witnesses 
—to  make  those  competent  not  competent  be- 
fore, and  not  to  create  or  enact  Inoomi^ 
tency.  It  Is  often  Important  to  remembtf 
this  In  c<HistmJng  this  statute  as  radically 
innovating  on  the  law  of  evidence.  Oilmer 
T.  Baker,  24  W.  Va.  84;  Page  t.  Whldden, 
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69  N.  £L  S07.  Its  flrat  clause  Is  a  revolution 
and  reversa]  of  tbe  common-law  rule  exclud- 
ing a  witness  because  a  party  to  tbe  suit  or 
interested  In  its  event.  It  makes  persons,  so 
far  as  their  being  parties  or  Interested  would 
exclude  them,  competent.  But  the  second 
clause  contains  exceptions  to  this  sweeping 
declaration  of  competency,  because  it  de- 
clares that  no  party  to  a  suit,  or  any  one  In- 
terested In  Its  event,  or  any  person  from, 
tnrough,  or  under  whom  any  such  party  or 
interested  person  derives  any  interest  by  as- 
signment or  otiierwiae,  shall  be  examined, 
in  regard  to  any  personal  transaction  or 
communication  between  such  person  and  a 
person  deceased,  insane,  or  lunatic,  against 
tne  executor,  administrator,  heir,  distribu- 
tee, assignee,  legatee,  devisee,  or  survivor  of 
one  deceased,  or  the  assignee  or  committee 
of  an  insane  person.  This  exception  origi- 
nates no  new  Incompetency,  but  only  con- 
tinues, in  certain  cases,  the  old  Incompe- 
tency of  the  common  law;  takes  them  out 
of  the  g«ieral  enactments  of  the  flrst  clause 
of  section  23.  Opinion  in  Kilgore's  A.dm'r  v. 
Uanley,  27  W.  Va.  455.  Where  the  statute 
Is  a  mere  proviso  or  saving  clause  in  the  act 
abolishing  the  common-law  disqualification 
of  interest,  it  does  not  make  incompetent 
such  testimony  as  would  be  competent  at 
common  law.  Abb.  Tr.  ESr.  61.  So,  these 
two  female  witnesses,  being  competent  by 
common  law,  are  not  maile  incompetent  by 
the  statute.  In  Robinson  v.  Robinson,  20  S. 
O.  567,  573,  this  view  of  such  a  statute  is 
held,  and  that  case  is  otherwise  apposite  in 
this  case,  as  it  holds  that,  in  an  action  by  an 
administrator  to  settle  an  estate,  two  dis- 
tributees may  prove  the  execution  of  a  note 
by  the  deceased,  with  them  as  sm'eties,  be- 
cause testifying  against  their  Interest 

The  following  theory  is  relied  upon  by 
counsel  as  a  reason  for  rejecting  tbe  evi- 
dence of  Lizzie  Crotbers  and  Mrs.  Dorrance: 
A  month  before  the  transfer  of  bank  stock, 
Samuel  J.  Crothers  conveyed  to  L.  M.  Crotb- 
ers a  farm  for  the  consideration  of  $15,000, 
and  the  purchaser  executed  to  Lizzie  Crotb- 
ers a  note  for  $10,000,  and  to  Mrs.  Dorrance 
one  for  $5,000,  making  up  tbe  $15,000.  Those 
notes  were  gifts  by  the  father  to  his  daugh- 
ters, and  it  is  urged  that  this  and  tbe  bank- 
stock  transfer  are  one  common  transaction, 
ttaongh  a  month  apart,  by  which  L.  M.  Crotb- 
ers, Lizzie  Crothers,  and  Mrs.  Dorrance 
stripped  their  old  father  of  substantially  all 
bis  remaining  estate,  to  the  injury  of  tbe  re- 
maining four  children,  and  that  we  oughi  to 
treat  both  as  one  transaction,  and  thus  make 
Ijizzle  Crothers  and  Mrs.  Dorrance  interest- 
ed to  sustain  the  transfer  of  bank  stock,  and 
tbns  exclude  them  as  witnesses.  For  argu- 
ment, say  that  they  feel  an  interest  in  re- 
pelling tbe  charge  made  in  common  against 
tbe  deed  from  tbe  father  to  his  son  L.  M. 
Crothers,  tbe  gift  of  Uiiid  purchase  muuey  to 
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the  daughters,  and  tbe  transfer  of  tbe  bank 
stock  to  L.  H.  Orothers;  that  the  old  man 
was  Imbecile,  subjected  to  undne  Influence 
and  misrepresentation,— still  tbe  interest 
they  feel  is  only  a  feeling,  a  bias  going  to 
their  credit,  and  that  interest,  viewed  In  the 
strongest  light,  is  only  an  interest  in  the 
question  involved  in  this  suit,  for  they  have 
no  legal  interest  in  its  event  The  decision 
in  this  suit  could  not  be  given  in  evidence 
against  them  or  for  them,  in  a  suit  Involving 
their  right  to  the  notes.  They  get  or  lose 
nothing  under  said  transfer.  To  exclude  the 
witness,  he  must  have  an  interest  to  be  af- 
fected by  tbe  result  of  the  suit  by  force  of 
the  adjudication,  and  though  he  may  feel  a 
bias  in  tbe  struggle,  and  may  even  be  in- 
terested in  tbe  question  litigated,  and  may 
have  to  litigate  the  same  question  in  future 
litigation  of  his  own.  that  does  not  exclude 
him.  Gilmer  v.  Baker,  24  W.  Va.  72;  Mas- 
ters V.  Vamer,  5  Urat  16S;  dements  v. 
Kyles,  13  Grat  477;  1  Greenl.  Ev.  }  389. 
The  interest,  to  ex'clnde,  must  be  not  only  In 
the  result  of  tbe  suit  but  must  be  a  present, 
certain,  vested  interest  not  an  Interest  un- 
certain, remote,  or  contingent,  though  It  mat- 
ters not  bow  small  the  interest  may  be.  1 
Greenl.  Ev.  8g  390,  391.  To  exclude  a  wit- 
ness, he  must  be  interested  in  favor  of  the 
party  calling  blm.  Sims  v.  Olvan,  2  Blackf. 
461;  Kennedy  v.  Bamett  1  Bibb,  154.  What 
benefit  can  flow  to  these  witnesses  from  L. 
M.  Crothers*  success  Y  Bo  far  as  actual  in- 
terest in  a  legal  point  of  view,  is  concerned, 
it  Is  against  him.  As  pertinent,  not  to  the 
point  of  competency,  but  to  the  grounds  for 
the  charge  of  undue  influence  and  confed- 
eration of  tbese  three  parties,  and  going  to 
repel  them,  I  will  add  that  the  gift  to  Lizzie 
was  t)ecause  she  was  a  maiden  lady  46  years 
of  age,  broken  in  health  and  helpless,  and 
had  spent  many  years  living  with  and  car- 
ing for  her  aged  father  and  mother.  All  the 
other  children,  except  Mrs.  Dorrance,  who 
was  poor,  were  well  situated  in  the  world 
and  independent  Why  should  she  not  be 
■provided  for?  The  provision  for  her  came, 
not  from  undue  Influence,  fraud,  and  cor- 
ruption, but  from  the  strongest  emotions  of 
the  father's  heart  to  provide  for  tbe  woeful 
years  of  tbis  daughter,  when  both  father 
and  mother  would  be  gone.  The  old  man's 
heart  was  beating  faintly  under  tbe  weight 
of  yeara  and  disease,  but  its  pulsations  were 
strong  to  shield  a  dependent  daughter  from 
the  chilis  of  biting  poverty.  Cold  would 
have  been  his  heart  had  be  departed  with- 
out doing  this  high  duty!  In  this  act  a  judge 
cannot  see  fraud  and  vice,  bnt  noble  action. 
If  It  do  some  prejudice  to  other  children  in 
paltry  dollars,  so  it  be  the  old  man's  free  act, 
a  court  cannot  criticise  It  on  that  score.  He 
can  make  an  unjust  disposition  if  be  choose. 
Martin  v.  Thayer,  37  W.  Va.  3S,  16  S.  E.  483. 
Decree  affirmed. 
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FORD  et  al.  v.  FRIEDMAN  et  al. 

.'•'inpreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1895.) 

Balb  or  Goods— Waiver  of  Brbaoh  or  Con- 
tract— Fah/Ukb  to  Beship. 
Where  goods  are  shipped  by  the  seller  to 
)ne  who  had  given  an  order  for  them,  but  they 
are  shipped  so  late  that  the  bujer  is  not  bound 
under  the  contract  to  accept  them,  and  he  writes 
to  the  seller  that  it  is  too  late  to  accept  them, 
and  that  he  wUl  be  compelled  to  return  them, 
and  the  seller  replies  by  mail,  recognizing  the 
buyer'a  right  to  reject  and  return  the  goods,  but 
asking  him  to  accept  them,  and  saying,  if  he  will 
do  so,  that  he  will  give  the  buyer  an  extra  credit 
on  the  same  of  80  days,  and  the  buyer  does  not  in 
any  way  reply  to  sndi  offer  within  a  reasonable 
time,  and  does  not  reship  or  in  any  way  attempt 
to  return  the  goods  to  the  seller,  the  buyer  will 
be  presumed  to  have  assented  to  the  seller's  of- 
fer, and  to  have  accepted  the  goods,  and  will 
be  liable  therefor  as  purchaser. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Mason  county. 

Action  by  C.  P.  Ford  &  Co.  against  J. 
Friedman  &  Co.  From  a  Judgment  of  the 
circuit  court  reversing  a  Judgment  of  a  Jus- 
tice's court  for  plaintUfa,  plaintlfFs  bring  er- 
ror.   Reversed. 

Tomlinson  &  Wiley,  for  plaintiffs  In  error. 
John  E.  Beller  and  J.  S.  Spencer,  for  defend- 
ants In  error. 

HOLT,  P.  The  plaintiffs,  C.  P.  Ford  &  Co., 
of  Rochester,  N.  V.,  sued  defendants,  J. 
Friedman  &  Co.,  general  retail  merchants  of 
Point  Pleasant  W.  Va.,  before  a  Justice,  for 
a  part  of  a  bill  of  shoes  sent  on  order,  and  on 
the  18th  day  of  October,  1893,  obtained  a 
judgment  for  $168.10,  with  interest  from  that 
date.  Defendants  appealed  to  the  circuit 
court  of  Mason  county,  and,  neither  party  re- 
quiring a  Jury,  the  whole  matter  of  law  and 
fact  was  submitted  to  the  court;  and  the 
circuit  court,  having  heard  all  the  evidence, 
was  of  opinion  that  plaintiffs  were  not  enti- 
tled to  recover,  whereupon  the  plaintiffs  mov- 
ed the  court  to  set  aside  the  finding  and 
grant  them  a  new  trial;  but  the  court,  on 
the  30th  dny  of  November,  1883,  overruled 
the  motion,  and  gave  Judgment  for  defend- 
ants, to  which  ruling  the  plaintlfCs  excepted, 
and  brought  the  case  here  by  writ  of  error. 
The  bill  of  exceptions  sets  out  all  the  evi- 
dence, from  which  the  undisputed  facts  are 
as  follows:  Some  time  in  December,  1882, 
Mr.  Marshall,  a  salesman  of  plaintiffs,  came 
to  defendants'  place  of  business  in  Point 
Pleasant,  and  took  from  them  an  order  for 
about  $1,000  worth  of  shoes  for  the  spring 
trade  of  1893.  Defendants,  being  then  too 
busy  to  make  out  list  of  quantities  and  sizes, 
agreed  to  send  by  mall  the  quantities  and 
sizes  wanted  on  the  order.  On  the  13th  day 
of  January,  1893,  plaintiffs  wrote  to  defend- 
ants as  follows:  "Our  salesman  Mr.  Mar- 
shall sent  us  a  mem.  order  from  you,  stating 
that  yon  would  send  for  what  goods  you 
would  require  for  spring  shipment  later.  As 
we  have  such  a  large  number  of  orders  to 


make  for  spring,  we  would  be  pleased  to  have 
yours  as  early  as  possible,  to  give  us  plenty 
of  time  to  make  and  ship  to  you  without  de- 
lay." On  the  24th  day  of  January,  1803,  de- 
fendants wrote  to  plaintiffs,  giving  quanti- 
ties and  sizes  wanted  on  their  wder.  By  let- 
ter of  27th  January,  1893,  plaintiffs  acknowl- 
edged the  receipt  thereof,  and  say:  "As  re- 
quested, we  will  make  and  ship  these  goods 
at  once."  On  the  3d  day  of  March,  1893, 
plaintiffs  made  shipment  of  part  of  the  goods 
ordered,  amounting  In  'value  to  $684.38. 
These  came  to  hand,  and  were  accepted  by 
defendants,  about  the  6tb  day  of  March,  1893. 
Defendants,  after  opening  the  goods,  and 
finding  those  they  most  needed  not  among 
them,  wrote  to  plalntifb  that  they  need  not 
send  the  rest  Some  time  after  that  but  be- 
fore the  8th  of  April,  plaintiffs'  salesman  Mr. 
Marshall  was  again  at  Point  Pleasant  solic- 
iting from  defendants  another  order.  They 
told  Mr.  Marshall  tbat  they  had  not  yet  re- 
ceived all  the  goods  of  thehr  first  pordiase; 
that  It  was  then  too  late,  and  they  did  not 
want  them.  Mr.  Marshall  told  defendants, 
if  they  came,  not  to  accept  them,  but  to  ship 
them  back.  On  the  8th  day  of  April,  1893, 
plaintiffs  made  another  shipment  on  the  orig- 
inal order,  amounting  to  $162.30.  Leaving 
out  of  view  the  sending  by  express,  on  the 
29th  day  of  April,  one  pair  of  shoes,  charged 
at  $3.25,  these  are  the  goods  In  controversy. 
This  shipment  of  $162.30  was.  In  some  way 
not  explained,  delayed  on  the  ralhroad,  not 
reaching  Point  Pleasant  until  the  22d  day  of 
April.  The  invoice,  however,  had  reached  de- 
fendants by  mall,  and  they  had  made  fre- 
quent inquiry  at  the  depot  for  the  goods.  On 
the  18th  day  of  April  plaintiffs  shipped  to 
defendants  another  part  of  the  original  or- 
der, this  part  amounting  to  $44.  On  the  20th 
day  of  April,  1893,  d^endants  wrote  to  plain- 
tiffs saying.  In  postscript  that  tbey  would 
be  compelled  to  return  their  last  invoice, 
meaning  the  one  of  $162.30,  as  it  was  too  late 
to  be  getting  them  Hxea.  This  letto'  Is  as 
follows:  "Point  Pleasant  W.  Va.,  April  20, 
1892.  Mess.  C.  P.  Ford  &  Co.,  Rochester, 
N.  T.— Gents:  We  send  yon  Indosed  cbeA 
for  $694.38,  per  our  account  In  full,  less  five 
p&!  cent  and  45  ex.  Please  acknowledge  re- 
ceipt and  oblige,  yours,  truly,  J.  Friedman 
ft  Ca  P.  S.  Gents:  We  will  be  compelled 
to  return  your  last  Invoice,  as  It  is  too  late 
to  be  getting  them  In  now."  On  the  22d  day 
of  April,  1893,  the  shipment  amounting  to 
$162.30  reached  the  depot  at  Point  Pleasant, 
and  on  the  same  day  or  early  next  morning 
the  drayman  brought  them  to  tlie  store  of 
defendants,  saying,  "There  are  the  two  boxes 
of  goods  or  of  slippers  tiiat  you  have  been 
looking  for  so  long."  Defendants  told  him 
that  they  did  not  want  them,  and  he  took 
them  back  to  the  depot  When  the  shipment 
of  18th  of  April  came  to  hand  does  not  ap- 
pear, but  we  may  infer  about  the  stune  time. 
These  goods  of  18th  of  April  were  accepted, 
and  some  time  after  paid  for.     Od  the  24tb 
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da7  of  April,  1893,  plaintiffs  received  de- 
tendanta'  letter  of  20tta  of  April,  and  at  once 
replied  by  letter  of  24th  April,  recognizing 
defendants'  rigbt  to  return  the  goods,  as  they 
bad  said  tbey  would  do,  but  asking  them  to 
keep  the  shipment,  and  they  would  give  de- 
fendants an  extra  dating  on  the  same  of  30 
days.  This  letter  is  as  follows:  "(Dictated.) 
Rochester,  N.  T.,  April  24th,  1883.  Messrs. 
J.  Friedman  &  Co.,  Point  Pleasant,  W.  Va.— 
Gentlemen:  Inclosed  find  herewith  your  re- 
ceipt for  your  remittance  of  the  20th  inst 
We  notice  that  yon  aaj  In  your  letter  of  re- 
mittance that  yon  will  be  compelled  to  re- 
turn goods  on  onr  last  Invoice  on  account  of 
Its  being  too  late  to  receive  now.  We  regret 
exceedingly  that  yon  should  be  compelled  to 
do  80.  We  have  been  doing  our  best  with  all 
our  customers  this  season  to  get  their  goods 
through  on  time  as  nearly  as  possible.  Ow- 
ing to  the  new  lasts  and  patterns  this  season 
which  we  have  bad  to  g^t  out,  with  large 
numbers  of  orders  received.  It  has  been  im- 
possible for  us  to  get  out  the  patterns  and 
do  any  better  than  we  have  for  our  custom- 
ers. We  ask  you,  with  this  explanation,  to 
be  lenient  with  us;  and,  if  you  will  keep 
these  goods  on  your  last  shipment,  we  will 
give  you  an  extra  dating  on  the  same  of  30 
days.  We  do  not  carry  any  goods  in  stock; 
and  have  no  way  of  disposing  of  goods  except 
at  considerable  losa.  Awaiting  the  favor  of 
your  reply,  we  remain,  yours,  truly,  O.  P. 
Ford  &  Co."  This  shipment  of  8th  April  of 
$162.30  was  never  reconslgned  or  sent  back 
to  plaintiffs,  but  was  left  in  the  depot,  where 
it  still  was  on  the  lOtii  day  of  October,  1893, 
when  tills  suit  was  instituted.  On  the  11th 
day  of  May,  1893,  C.  M.  Whittier,  depot 
agent,  wrote  to  defendants  about  this  lot  of 
goods  and  two  others,  as  follows:  "May 
11th,  1893.  J.  Friedman  Se  Co.,  City— Oentie- 
men:  We  are  holding  three  different  lots 
of  goods  refused  by  you  on  account  of  com- 
ing in  late,  and  in  the  future  will  have  to 
refuse  same  back  after  leaving  freight  house, 
except  you  take  up  in  regular  way  the  ex- 
I>ense  bill,  re-mark  and  reconsign  in  the  reg- 
ular way  to  be  returned,  when  we  will  ad- 
vance the  charges  If  guarantied.  We  take 
this  action  in  order  to  avoid  holding  goods  in 
our  freight  house  so  long  for  disposition,  as 
we  have  no  authority  to  return  to  consignor 
without  a  regular  course  we  have  to  follow  in 
cases  of  this  kind,  wliich  compels  us  to  carry 
shipments  two  or  three  weeks,  or  two  or 
three  months,  and  sometimes  longer.  Hop- 
ing yon  will  not  consider  this  notice  too  strin- 
gent, and  see  the  position  we  are  placed  in, 
I  am,  as  ever,  your  obedient  servant  Respt 
yours,  [Signed]  0.  M.  Whittier,  Agent"  De- 
fendants returned  to  plaintiffs  theh:  state* 
ment  of  June  IStii,  with  remark  that  plaln- 
tlflB'  invoices  of  8tb  of  April  and  29th  of 
April  (one  pair  shoes,  18.25)  had  been  return- 
ed to  them.  On  the  21st  day  of  June,  1893, 
plaintiffs  sent  defendants  the  following  let- 
ter:   "(Dictated.)    June  21,  1S03.     Messrs.  J. 


Friedman  &  Co.,  Point  Pleasant,  W.  Va.— 
Gentiemen:  We  have  just  received  from  you 
onr  statement  of  June  15th,  returned  with  re- 
mark that  our  invoices  of  April  Sth  and  29tti 
had  been  returned  to  ua.  We  find  in  looking 
up  the  correspondence  that  you  wrote  to  us 
April  20th  that  you  wonld  l>e  compelled  to 
return  our  last  invoice  to  us,  as  it  was  too 
late  for  them,  and  we.  replied  on  April  24th, 
asking  yon  to  keep  the  goods  on  your  last 
shipment  and  that  we  would  give  you  an 
extra  dating  on  them  ot  30  days'  time.  We 
heard  notiilng  from  yon  In  regard  to  this 
matter  until  yon  returned  our  statement  of 
May  25th,  with  remarks  that  Invoices  of 
April  8th  and  29th  had  been  returned  to  us, 
and  that  yon  would  send  a  tracer  after  them. 
We  have  never  received  the  shoes  from  you, 
and  the  above  Is  all  the  correspondence  we 
have  evw  received  from  you  in  regard  to  tiie 
same.  Of  course,  we  cannot  credit  the  goods 
to  your  account  until  they  have  been  deliver- 
ed to  us. .  If  yon  will  have  the  kindness  to 
have  trac»  sent  and  find  where  the  goods 
are  shipped  to,  and  also  send  ua  bill  of  lad- 
ing of  the  shipment,  we  win  endeavinr  on 
onr  part,  from  this  end,  to  keep  trace  where 
the  goods  were  sent  They  may  have  been 
returned  through  mistake  to  some  other  firm 
In  this  city  or  some  other  city.  Hoping  this 
explanation  will  be  satisfactory,  and  await- 
ing the  favor  of  your  reply,  we  remain,  very 
truly  yours,  O.  P.  Ford  &  Co."  To  which 
defendants  sent  the  following  reply,  of  June 
24,  1893:  "C.  P.  Ford  &  Co.— Gaits:  Yours 
to  hand,  and  wlU  state  we  have  already  sent 
another  tracer  after  the  goods  returned  to 
you,  which  you  claim  you  have  not  received, . 
as  per  request  Yours,  truly,  J.  F.  &  Co.  Pt 
PI.,  W.  Va.,  June  24th,  '93."  On  24th  July, 
1893,  defendants  sent  to  the  plaintifCa  the  fol- 
lowing letter:  "Point  Pleasant,  W.  Va.,  July 
24,  1893.  Messrs.  C.  P.  Ford  &  Oo.,  Roches- 
ter—Gentiemen :  In  r^ly,  your  statement 
20th  inst,  in  which  you  request  to  make  out 
a  bill  against  the  R.  R.  Co.  for  your  bill  April 
8th  and  29th,  will  say  the  positi<Hi  we  are  in, 
exacUy  as  we  wrote  you  aoth  April,  that  the 
goods  came  too  late  for  us,  and  we  never  ex- 
pected same,  and  told  the  agent  here  to  re- 
turn same.  We  to-day  went  to  the  Ohio  R. 
R.  office,  and  told  them  to  send  traco'  after 
those  goods,  and  the  reply  we  have  received 
that  the  goods  is  still  here  at  the  depot  So 
you  can  order  the  goods  back  from  the  R.  R. 
Co.,  or  yon  can  let  us  know,  and  we  shall 
attend  to  It  for  you.  Yours,  truly,  J.  Fried- 
man &  Co."  To  this  letter  plaintiffs  replied, 
on  1st  of  August,  1803,  as  follows:  "(Dictat- 
ed.) Rochester,  N.  Y.,  Aug.  1st,  1893.  Messrs. 
J.  Friedman  ft  Co.,  Point  Pleaaant,  W.  Va.— 
Gentiemen:  Your  letter  of  July  24th  was  re- 
ceived during  tiie  writer's  absence  from 
home.  We  need  hardly  say  that  we  were 
greatiy  surprised  to  receive  a  letter  from  you 
at  this  late  day  to  the  effect  that  bill  of  goods 
shipped  to  you  April  Sth  were  still  at  the  de- 
pot in  your  place,  and  that,  if  we  wished  you 
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to  do  so,  you  would  have  the  goods  ordered 
back.  TO  write  such  a  letter  after  having 
written  to  us  several  times  that  you  bad  sent 
tracer  to  show  delivery  of  the  goods  in 
Rochester  la  certainly  contrary  to  the  letters 
previously  received  from  yoa  To  repeat 
what  we  have  already  written  you  in  our  let- 
ter of  June  21st,  you  advised  us  on  April  20th 
that  you  would  be  compelled  to  return  the 
goods  In  our  last  invoice.  We  wrote  you  on 
April  24th,  afilcing  you  to  keep  the  goods,  and 
that  we  would  give  you  an  extra  dating  of  30 
days  on  last  shipment  We  heard  nothing 
from  you  until  you  returned  our  statement 
of  May  25th,  with  remarks  that  Invoices  of 
April  8th  and  29th  had  been  returned  to  us, 
and  that  you  would  send  tracer  after  them. 
We  wrote  you  In  reply  to  that  letter  that  we 
mtd  never  received  the  shoes  from  you;  in 
regard  to  the  matter,  that  we,  of  course, 
could  not  credit  the  goods  to  your  account 
until  they  had  been  delivered  to  us;  adted 
yon  to  have  the  kindness  to  send,  tracer  to 
find  where  the  goods  were  shipped  to,  and  to 
send  ua  bill  of  lading  of  the  shipment,  and 
ttiat  we  would  endeavor  on  our  part,  from 
this  end,  to  help  trace  where  the  goods  were 
sent,  thinking  they  might  have  been  returned 
Through  mistake  to  some  other  firm  In  this 
city.  In  reply  to  that,  you  wrote  us  on  June 
24th,  stating:  'Yours  to  hand,  and  we  have 
already  sent  another  tracer  after  the  goods 
returned  to  you,  which  yon  claim  you  have 
not  received,  as  per  your  request'  Not  hear- 
ing anything  further  from  you,  on  July  20tb 
we  notified  yon  that  It  being  too  late  in  the 
season  to  dispose  of  these  goods  to  any  oth- 
er parties  except  at  a  large  loss,  and  as  you 
had  been  unable  to  trace  these  goods  and 
show  delivery  to  us,  we  must  ask  you  to 
collect  the  amount  from  the  railroad  compa- 
pany.  Notwithstanding  your  letter  of  July 
24th,  this  Is  the  way  the  matter  now  stands, 
and  we  must  hold  you  responsible  tat  goods 
shipped  to  you  on  April  8th  and  29th.  From 
what  we  have  written  you  cannot  say,  nor 
would  any  one  else  say,  but  what  we  have 
done  what  is  right  in  taking  this  position. 
When  you  flnt  Informed  us  that  the  goods 
arrived  too  late,  we  advised  you  that  we 
would  give  you  30  days'  extra  time.  You 
did  not  reply  for  more  than  one  month.  You 
then  wrote,  us  that  you  had  returned  the 
goods.  We  wrote  you  within  three  days  for 
you  to  send  a.  tracer.  We  hold  several  com- 
munications from  you  since  that  time,  say- 
ing that  you  have  sent  a  tracer  to  show  the 
goods  had  been  returned  to  us.  As  we  ex- 
pect to  do  what  is  right  by  our  customers, 
we  certainly  sliaU  hold  them  to  giving  us 
the  same  kind  of  treatment.  We  could  not 
accept  the  goods  if  they  wae  returned  to  us 
at  this  time,  either  by  yen  or  the  railroad 
company,  as  we  are  in  no  way  t»  blame  In 
the  matter,  and  have  abundant  evidence  to 
prove  the  same.  Very  respectfully  yours,  C. 
P.  Ford  &  Co."  The  one  pair  of  shoes  sent 
by  express  on  the  2i)th  day  of  April,  In  com- 


pletion of  tbe  order,  we  may  infer,  defend* 
ants  say  were  returned  by  mall;  but  they 
never  came  to  the  hands  of  those  wno  had 
sent  them.  Other  letters  passed  that  are  in 
tbe  record,  but  they  bring  out  no  new  facts, 
and  throw  no  light  upon  the  points  in  contro- 
versy, which  are  purely  legal 

Counsel  for  plaintiffs,  O.  P.  Ford  &  Co.,  in 
the  presentation  and  argument  of  their  case, 
make  three  points:  (1)  That,  upon  the  de- 
livery of  the  goods  to  tbe  common  carrier, 
they  became  the  property  of  defendants,  J. 
Friedman  &  Co.,  and  were  beyond. the  con- 
trol of  plaintiffs,  except  as  to  right  of  stop- 
page in  transitu,  which  right  exists  only 
when  tbe  consignee  Is  insolvent  To  weed 
out  tbe  irrelevant  as  we  go,  no  such  right 
of  stoppage  exists  or  is  claimed  in  this  case. 
(2)  Defendanto  are  liable  because  they  fail- 
ed to  return  the  goods  within  a  reasonable 
time.  (3)  Defendants  did  not  notify  the 
plaintiffs  wltbln  a  reasonable  time  of  their 
refusal  to  accept  and  pay  for  the  goods. 

For  the  purposes  of  this  case,  to  avoid 
repetition  and  promote  clearness  of  mean- 
ing, the  term  "delivery"  will  be  nsed  in  the 
sense  of  transfa  of  possession;  the  term 
"receive,"  in  tbe  sense  of  receiving  the  pos- 
session; and  the  term  "accept"  in  the  sense 
of  receiving  the  possession  with  the  Inten- 
tion of  retaining  the  goods,  in  performance 
of  the  contract  of  sale.  See  Tied.  Sales, 
SS  114,  115. 

A  delivery  to  the  common  carrier  for 
transportation  to  the  purchaser  Is  a  delivery 
to  the  purchaser,  unless  a  contrary  intent 
appears.  Tbe  carrier  receives  as  the  agent 
of  the  purchaser.  But  the  proposition  cuts 
no  figure  in  this  case,  for  the  following  rea- 
sons: (1)  The  goods  were  by  the  contract  of 
sale  to  be  sent  as  one  consignment  as  a 
whole,  at  one  and  the  same  time,  and  not 
by  installmente.  (2)  They  were  to  be  made 
and  shipped  at  once,  "for  the  spring  trade." 
The  term  "at  once"  is  not  to  be  taken  liter- 
ally, for  that  would  be  unreasonable,  seeing 
that  the  goods  liad  to  be  manufactured  be- 
fore they  could  be  sent;  but  the  term  indi- 
cates that  a  prompt  making  and  sending  of 
the  shoes  was  expected  on  the  part  of  tbe 
buyer,  and  promised  on  the  part  of  the  maker 
and  seller.  One  of  the  defendants,  examined 
as  a  witness,  saya:  "The  custom  was  that 
in  such  cases  you  would  get  the  shoes  with- 
in two  or  three  weeks."  Evidence  is  admis- 
sible to  show  what  the  parties  thought  about 
the  time  of  performance.  See  Tied.  Sales, 
I  100.  What  is  a  reasonable  time  In  such  a 
case  depends  upon  the  facte  of  the  particular 
case,  and,  as  they  were  wdwed  t<x  the 
spring  trade,  plaintiffs  were  bound  by  their 
contract  to  make  and  ship  them  at  least  as 
early  as  the  opening  of  spring,— that  is  to 
say,  about  the  1st  of  Ifarch;  certainly  not 
later  than  the  6th  day  at  March,  the  date  of 
receiving  the  first  consignment  Instead  of 
sending  the  full  order  at  that  time,  plain- 
tiffs undertook  to  send  them  by  Installments: 


Digitized  by  V^jOOy  It! 


W.  Va.) 


KESTEB  V.  LYON. 


933 


and.  Instead  of  sending  them  at  once,  defer- 
red sbipplng  the  goods  In  controversy  nntll 
the  8th  of  April;  and  by  some  delay,  not  ex- 
plained, they  did  not  reach  their  destination 
until  the  22d  day  of  April,  when  spring  was 
then  almost  two-thirds  gone.  But  we  need 
not  pursue  further  this  branch  of  the  case, 
for  plaintiffs,  after  having  received  defend- 
ants' letter  of  20th  April,  in  which  they  say 
they  will  be  compelled  to  return  this  last  in- 
voice, wrote  in  reply  their  letter  of  24th  of 
April,  in  which  they  recognize  defendants' 
right  to  return  these  goods  on  account  of 
their  being  sent  and  received  too  late  to  be 
accepted,  and  in  the  same  letter  offer  to  give 
defendants  an  additional  credit  of  30  days 
If  they  will  keep  the  goods.  Now  came  the 
time  of  the  defendants  to  speak  and  to  act 
Goods  had  been  sent  to  them  on  theh-  ordo', 
which  came  to  hand  out  of  season,  too  late, 
and  they  notified  the  seller  and  consignor 
that  they  would  be  compelled  to  return  them. 
The  consignor  says,  in  reply:  "We  concede 
your  right  to  retm-n  the  goods,  but  regret 
exceedingly  that  you  feel  compelled  to  do  so. 
We  have  been  doing  our  best  to  get  the  goods 
of  our  customers  through  on  time,  as  nearly 
on  time  as  possible.  Owing  to  the  new  lasts 
and  patterns  this  season  which  we  haye  had 
to  get  out,  with  the  large  number  of  orders 
received,  it  has  been  impossible  for  us  to  get 
out  the  patterns  and  do  any  better  than  we 
have  for  our  customers.  We  ask  you,  with 
this  explanation,  to  be  lenient  with  us,  and, 
if  yon  will  keep  these  goods,  we  will  give 
you  an  extra  dating  on  the  same  of  30  days. 
We  do  not  carry  any  goods  in  stock,  and 
have  no  way  of  disposing  of  them  except  at 
a  considerable  loss."  Did  the  defendants 
return  the  goods  as  they  said  they  would  be 
compelled  to  do,  reconslgn  and  resbip  them? 
Or  did  they,  within  a  reascmable  time,  notify 
the  consignor  that  they  would  not  accede  to 
bis  last  prc^osal  to  keep  the  goods?  They 
knew  the  goods  were  in  the  depot,  for  the 
agent  pointed  them  out,  asked  them  by  letter 
to  reconslgn  them  if  they  did  not  intend  to 
accept  them.  They  did  not  even  answer  the 
plaintiffs'  letter  containing  the  new  proposal 
nntll  after  more  than  30  days  had  elapsed. 
During  this  time  they  had  received  and  ac- 
cepted the  $44  shipment  made  on  the  18th 
day  of  April,  10  days  titter  the  one  in  con- 
troversy; and  when  they  did  answer,  by 
returning  to  plaintiffs  their  statement  of  ao- 
oonnt  sent  on  the  2Gth  day  of  May,  it  was 
accompanied  with  the  remark  that  the  in- 
voices of  8th  April  and  29th  April  (the  goods 
here  sued  for)  had  been  returned  to  plain- 
tiffs, and  they  would  send  a  tracer  after 
them;  and,  when  the  goods  had  failed  to 
come  to  the  plaintiffs,  they  wrote  to  defend- 
ants on  the  21st  day  of  June,  requesting 
them  to  send  to  plaintiffs  the  bill  of  lading 
of  the  reshipment  Instead  of  sending  the 
bill  of  lading  as  requested,  they  sent  a  letter 
of  24th  .Tune,  saying  that  they  had  sent  an- 
other tracer.     Finally,  on  the  24th  of  July, 


1893,  they  mailed  to  plaintlfEi  the  letter  say- 
ing "the  goods  are  still  here  at  the  depot" 
A  strange  letter.  In  view  of  the  fact  that  the 
depot  agent,  by  letter  of  llth  May  preceding, 
Und  requested  defendants  to  re-mark  and  re- 
conslgn the  goods  which  they  had  refused 
to  accept,  which  re-marklng  and  recoBsign- 
ment  defendants,  though  both  examined  as 
witnesses,  make  no  claim  of  ever  at  any 
time  having  made,  or  of  authorizing  any 
one  to  make  for  them. 

Upon  the  facts  as  they  appear  by  this  rec- 
ord, there  can  be  but  one  conclusion:  Such 
delay  on  the  part  of  defendants,  unexplain- 
ed, was  not  reasonable,  and  such  conduct 
was  not  consistent  with  the  requirements  of 
fair  dealing,  and  on  both  grounds  the  law 
holds  them  liable  for  the  goods  as  purchasers 
thereof.  See  Bartholomae  &  Co.  v.  Paule, 
18  W.  Va.  771;  Thompson  v.  Douglass,  35  W. 
Va.  337,  13  a  B.  1015.  Not  having  rejected 
plaintiffs'  proposal  to  keep  the  goods  within 
a  reasonable  time  after  they  came  to  the 
depot,  and  not  returning  them  as  promised, 
they  are  presumed  to  have  accepted  them. 
See  Tied.  Sales,  S  110.  Actions  may  speak 
louder  than  words.  Defendants  not  only- 
made  no  reply  for  more  than  30  days  to 
plaintiffs'  proposition  that  they  should  keep 
the  goods  In  controversy,  on  an  additional 
credit  of  30  days,  but  during  that  time  re- 
ceived and  accepted  the  installment  of  shoes 
shipped  on  the  IStb  day  of  April.  This 
amounted  to  their  assent  to  keep  the  ship- 
ment of  8th  of  April,  which  came  to  the 
depot  on  the  22d  of  April,  which  they  said 
they  would  return,  but  did  not  return;  and 
when  at  length,  on  the  2l8t  day  of  June, 
they  notified  plaintiCfs  by  mail  that  they  had 
returned  them,  they  sent  no  bill  of  lading,  did 
not  retiu-n  them,  but  knew  they  were  then 
lying  in  the  depot,  and  that  they  were  not 
returned,  because  they  had  failed  and  refused 
to  re-mark  and  address  them,  in  order  that 
they  might  be  returned.  The  Judgmmt 
must  be  set  aside,  and  judgment  be  rendered 
tar  the  piaintiffB. 


(40  W.  Va.  161) 

KESTBR  et  al.  v.  LTON  et  al. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Jan.  19,  1895.) 

ComnssioRS  or  Exscotsks — Cbanoert  Pbactiob 

— COMMieSIONBR'S  REPORT— AB8ENCB  OF  BXOBP- 
TION'S  —  EPFBCT  —  BkBOX  NOT  APPABBirr  —  Ab- 

VIBW  OF  EviDENOB. 

1.  Commissions  to  an  executor  ou  nncol- 
lectible  debts  ought  not  to  be  allowed.  If  en- 
titled to  arything  for  service  as  to  them,  It 
must  be  specific  compensation. 

2.  Exceptions  to  a  report  of  a  commi<isioner 
in  chancery  must  point  oat  the  particulai  errors 
with  reasonable  certainty,  so  as  to  direct  the 
mind  of  the  conrt  to  them.  Where  exceptions 
are  taken  to  certain  parts  of  a  report  the  others 
not  excepted  to  are  admitted  to  be  correct  lx)th 
as  regards  the  legal  principles  and  the  evidence 
on  which  they  are  based. 

3.  If  a  report  is  not  excepted  to,  it  is  taken 
to  be  correct  as  to  adult  parties,  and  will  not 
be  examined  by  either  the  lower  or  appellate 
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rovrt,  and  no  adrantasc  of  any  error  therein 
can  be  taken,  nnleaa  it  Be  error  apparent  on  tlie 
face  of  the  report;  but  snch  an  error  can  be 
taken  advantage  of  in  either  court  at  the  hear- 
ing, without  ezceptiona. 

4.  To  show  such  error  on  the  face  of  a  re- 
port, in  the  absence  of  such  exceptions  as  bring 
before  the  court  the  evidence  before  the  com- 
missioner, recourse  may  be  had  to  the  pleadings 
and  exhibits  therewith,  provided  it  be  impossi- 
ble that  the  alleged  error  could  not  have  been 
affected  by  extrinsic  evidence. 

6.  If  such  report  be  excepted  to  within  the 
10  days  after  completion  during  which  it  lies 
in  the  commissioner's  office  for  examination, 
tbe  commissioner  must  retnm  the  exceptions, 
with  such  remarjcs  thereon  as  he  thinks  proper, 
and  the  evidence  relating  to  the  exceptions,  and 
such  evidence  will  be  considered  on  the  hearing 
of  such  exceptions;  but,  if  no  exceptions  be 
filed  within  those  10  days,  the  evidence  oq  which 
the  commissioner  acted  is  not  required  to  be 
returned  by  him,  and  forms  no  part  of  the  re- 
port, and  will  not  be  considered  on  the  hearing 
of  any  exceptions  that  may  be  afterwards  taken 
to  the  report,  nnless  made  a  part  of  the  report 
by  tbe  report  itself,  or  unless  it  be  brought  up 
by  order  of  the  court. 

6.  Where  a  bill  or  other  chancery  pleading 
exnibits  a  document,  the  document  is  a  part  of 
such  bill  or  pleading  as  fully  as  if  incorporated 
therein. 
(Syllabns  by  tbe  Court.) 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 

BUI  by  Cella  Kester  and  Samuel  O.  Kester 
against  James  M.  Lyon,  executor,  and  oth- 
ers. Prom  a  decree  for  plaintiffs,  James  M. 
Lyon,  executor,  appeals.    Affirmed. 

John  Basse],  for  appellant  W.  Scott,  for 
appellees. 

BRANNON,  3.  This  is  an  appeal  taken 
by  James  M.  Lyon  from  a  decree  of  tbe  cir- 
cuit court  of  Harrison  county  In  a  suit 
brought  by  Cella  M.  Kester  and  Samuel  O. 
Kester,  her  husband,  against  Lyon,  to  com- 
pel a  settlement  of  his  accounts  as  executor 
of  Cyrus  Ross,  deceased,  and  to  surcharge 
and  falsify  certain  settlements  wblch  he  bad 
made  before  a  commissioner  of  tbe  county 
court.  One  Item  of  complaint  by  tbe  ap- 
pellant against  tbe  decree  Is  that  It  disallows 
and  refuses  to  Lyon  $3,165.48,  which  bad 
been  allowed  talm  In  ex  parte  settlements  as 
commission  on  Insolvent  uncollectible  debts 
belonging  to  the  estate.  Tbe  executor  was 
allowed  commissions,  and  no  complaint  Is 
made  to  the  percentage  of  commission.  We 
cannot  sustain  the  claim  for  a  commission  on 
uncollectible  debts.  The  statute  bearing  on 
the  subject  is  that  the  fiduciary  shall  be  al- 
lowed "any  reasonable  expenses  Incurred  by 
him  as  such;  and  also,  except  in  cases  in 
which  it  is  otherwise  provided,  a  reasonable 
compensation  In  tbe  form  of  a  commission 
on  receipts  or  otherwlsa"  Code,  c.  87,  { 
IT.  The  usual  mode  of  compensation  to  the 
fiduciary  for  service  is  by  a  commission  on 
receipts,  but  wbere  that  affords  no  basis, 
some  other  process  is  allowable,  but  generally 
a  per  centum,  greater  or  less,  on  receipts 
will  answer  all  purposes.  If  a  small  com- 
mission Is  not  Just,  the  commissioner  or  pro- 


bate court  cao  Increase  It.  Estill  r.  Mc- 
Clintlc,  11  W.  Ya.  390.  Tliere  are  Instances 
where  it  has  been  allowed  on  disbursements. 
Boyd  T.  Oglesby,  23  Grat  674.  But  how  in- 
solrent  assets  can  give  any  basis  or  meas- 
ure for  commission  we  cannot  see.  I  have 
not  found  any  instance  of  its  application.  No 
money  from  them  has  ever  come  to  the  hands 
of  tbe  fiduciary.  It  would  be  a  dangerous 
precedent  to  adopt  If  tbe  fiduciary  gets 
commission  on  debts  solvent  or  Insolvent 
what  Interest  has  he  to  use  energy  to  collect 
them  ?  This  estate  was  a  large  one.  It  had 
many  debts  outstanding,  and  thousands  of 
dollars  were  uncollectible.  Tbe  executor 
gives  evidence  that  be  spent  much  time  and 
effort  In  actual  litigation,  and  otherwise  by 
personal  and  diligent  service,  to  realize  these 
assets,  and  he  says  his  commission  on  re- 
ceipts is  utterly  inadequate  compeusauon. 
Likely  It  Is.  My  observation  has  been  that 
the  usual  5  per  cent  on  receipts,  in  cases  of 
estates  of  size  and  complication,  is  too  small 
a  compensation  for  the  labor  and  responsi- 
bility; but  the  executor  is  not  to  be  com- 
pensated on  the  basis  of  percentage  of  un- 
coUectlble  debts.  If  he  rendered  service  as 
to  them  demanding  compensation,  be  should 
have,  rendered  specific  charges  for  specific 
service.  We  should  be  reluctant  to  overrule 
the  action  of  a  county  or  circuit  court  allow- 
ing a  certain  commission,  rather  than  a 
lower  or  higher  one,  but  not  when  tbe  basis 
of  allowance  is  unheard  of  and  dangerous, 
and  affords  no  Just  gauga  The  commission- 
er and  circuit  court  properly  refused  to  al- 
low this  commission. 

Another  complaint  against  the  decree  is 
that  it  charges  the  executor  with  interest  on 
moneys  in  his  hands  to  an  amount  grreater 
than  the  interest  actually  received  by  him. 
He  says  In  his  evidence,  what  is  no  doubt 
true,  that  of  tbe  large  amount  of  money  bi 
bis  hands  a  good  deal  was  often  Idle;  that  he 
had  to  keep  on  band  a  considerable  amount 
to  meet  current  expenses  of  litigation;  that 
litigation  between  two  contesting  wills  last- 
ed from  1873  to  1888,  and  in  these  many 
years  it  was  difficult  and  at  times  impracti- 
cable, to  find  borrowers;  that  loans  to  cattle 
graziers  would  be  made  in  the  spring,  and 
return  in  tbe  fall,  and  for  a  time  lie  idle. 
He  rei>orted  Interest  received  by  bim  to  the 
large  sum  of  $4,753.28,  a  circumstance  at- 
testing in  favor  of  his  energy  in  miiiriTig 
loans.  The  amount  of  interest  charged 
against  him  exceeded  what  he  received  by 
$4,403.11).  He  received  some  on  loans  in  ex- 
cess of  lawful  rate,  which  excess  was  not 
debited  to  him;  but  -deducting  that  the  ex- 
cess of  charge  of  interest  over  all  receipts 
was  $3,2(m.84.  Doubtless  there  Is  some  hard- 
ship on  the  executor  herein,  bat  tbe  case 
of  Granbery  v.  Granbery,  1  Wash.  (Va.)  249, 
reviewed  and  approved  in  Burwell  r.  An- 
derson, 3  Leigh,  348,  will  not  allow  us  to  de- 
part from  tbe  principle  carried  out  by  this 
decree  of  charging  Interest  on  balancas  of 
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money  In  tbe  execntor's  hands  at  tbe  dose  of 
each  year  of  hla  ezecotorshlp  covered  by  the 
acconnt 

Another  complaint  by  appellant  is  that  he 
is  twice  charged  with  $647  on  account  of  a 
debt  against  WllUa  and  Jarvls.  The  report 
on  which  the  decree  is  based  charges  princi- 
pal $841.72,  and  interest  $216.88,  for  "decree 
against  Geo.  E.  Willis  and  William  Jarris 
in  their  suit  against  said  executor."  A  f<Hr- 
mer  ex  parte  settlement  charges  the  executor 
with  "cash  on  note  of  Geo.  B.  Willis  and 
Wm.  Jaryis,  $647."  As  the  balance  found  in 
this  settlement  enters  into  the  account  on 
which  the  decree  is  based,  if  the  debt  cliarged 
to  the  executor  in  this  acconnt  is  the  same 
as  that  for  which  the  $647  is  charged,  the  ex- 
ecutor is  wronged  to  the  extent  of  $647,  with 
interest  from  October  20, 1887,  to  date  of  last 
account  Is  it  the  same  debt?  To  show  that 
it  is,  appellant's  counsel  appeals  to  a  list  of 
notes  which  went  Into  tlie  executor's  hands, 
and  we  find  it  lists:  "(1)  Note  on  G.  B.  Wil- 
lis and  Wm.  Jarvls  for  $400."  This  list  is  an 
exhibit  with  plaintiffs*  bill.  The  first  ques- 
tion occurring  is  whether  we  can  look  to  this 
list  reciting  this  note  to  determine  whether 
the  debt  for  which  tbe  $647  was  charged  and 
that  charged  In  tbe  commissioner's  report, 
and  entering  into  the  decree,  are  the  same. 
There  were  exr%ptlans  to  the  oommissloner'n 
report,  but  none  as  to  this  item  of  charge. 
This  court  has  decided  that  exceptions  to  a 
commissioner's  repoi-t  Iiave  to  be  of  the  na- 
ture of  a  special  demurrer,  and  must  point 
out  the  alleged  eirors  with  reasonable  cer- 
tainty, so  as  to  direct  the  mind  of  the  court  to 
them;  and,  when  the  party  so  excepts,  the 
parts  not  excepted  to  are  admitted  to  be 
correct,  not  only  as  regards  the  principals, 
but  as  relates  to  tbe  evidence  on  which  they 
are  based.  Iteit  ▼.  Bennett,  6  W.  Va.  417; 
Crislip  v.  Cain,  19  W.  Va.  438;  Chapman  v. 
Railroad  Co.,  18  W.  Va.  184,  pohit  9;  Kecit 
V.  Allender,  37  W.  Va.  201,  16  S.  B.  520, 
point  1;  Hutton  v.  Lockridge,  22  W.  Va.  159. 
Suppose  the  error  not  excepted  to  be  appar- 
ent on  the  face  of  the  report,  does  the  fail- 
ure to  except  to  it  waive  it,  and  preclude  the 
party  from  availing  himself  of  it  on  the 
bearing  in  tbe  appellate  court?  Does  it  es- 
top him,  if  he  overlooks  it  and  falls  to  ex- 
cept to  it?  The  generality  of  the  language 
of  OriSlipv.  Cain  would  support  tbe  contention 
that  It  would,  yet  I  think  not  Hutton  v. 
Lockridge,  22  W.  Va.  176.  If  it  would,  this 
would  debar  Lyons  from  relief  as  to  this 
item,  as  he  did  not  except  to  it,  while  he  did 
to  others.  Without  exception,  no  error  of 
the  report  can  be  taken  advantage  of  by 
adtilts,  unless  it  be  an  error  on  the  face  of 
the  report  McCarty  v.  Chalfant  14  W.  Va. 
531 ;  Ward  v.  Ward,  21  W.  Va.  262;  Thomi>- 
son  V.  Catlett,  24  W.  Va.  525. 

There  being  no  exception,  then,  to  this  item 
ot  tbe  report  the  appellant  lias  no  right  to 
ask  this  court  to  give  him  the  benefit  3t  it, 
'inless  It  is  to  be  deemed  an  error  «m  the  face 


of  the  report  What  do  we  mean  by  the 
words  "face  of  the  report"?  Does  it  mean 
the  face  of  the  report  itself  alone?  or  can 
we  include  other  parts  of  the  record?  It  does 
not  include  depositions,  or  even  documentary 
evidence,  simply  filed  as  such,  and  not  ex- 
hibited with  pleadings.  The  case  of  Bank  v. 
Shirley,  26  W.  Va.  563,  goes  to  the  extent  of 
Including  the  pleadings  as  part  of  the  report, 
as  it  holds  that,  though  there  be  no  exception 
to  a  report,  and  no  error  appears  on  the  face 
of  the  report,  yet,  when  taken  in  connection 
with  the  pleadings  error  in  the  report  appears, 
the  error  will  be  corrected  by  the  appellate 
court,  it  being  impossible  in  such  cases  to  be 
affected  by  extrinsic  evidence.  When  we 
look  at  the  mere  face  of  the  pleadings  in  this 
case,  we  are  not  helped,  but  we  find  exhibited 
with  the  bill  a  settlement  made  by  Lyons 
with  a  commissioner,  and  as  part  of  It  a  list 
of  the  estate's  notes  as  stated  above,  and  this 
list  is  part  and  parcel  of  tbe  bill;  for  in 
chancery  all  exhibits  with  a  bill  or  answer 
are  parts  of  that  bill  or  answer,  and,  gen- 
erally, where  one  paper  refers  to  another  In 
a  manner  so  as  to  identify  it  that  other  paper 
is  a  part  of  the  paper  referring  to  it  Gunn 
V.  Raibroad  Co.,  37  W.  Va.  421,  16  8.  B.  628, 
and  citations  in  opinion;  Barb.  Ob.  Prac.  345; 
Bias  V.  VIckers,  27  W.  Va.  461,  and  cases  cit- 
ed; Craig  V.  Sebrell,  9  Grat  131;  Tracey  v. 
Shumates,  22  W.  Va.  476.  Thus  we  have  be- 
fore us  this  list  of  notes.  Examine  it,  and  it 
la  found  that  it  mentions  a  note  6t  $400  on  G. 
B.  Willis  and  William  Jarvls.  Does  it  thence 
follow  that  this  is  the  same  debt  charged  in 
the  commissioner's  r^ort  as  one  arising  from 
decree  against  €}eorge  E.  Willis  and  William 
Jarvls  in  their  stilt  against  said  executor,  with 
interest  from  the  date  thereof,  $841.72?  By 
no  means.  There  is  no  earmark  of  amount, 
date,  or  otherwise,  save  as  to  debtors.  The 
enridence  that  is  before  us  does  not  show  it, 
and,  if  we  could  consider  all  the  evidence  be- 
fore us  on  account  of  the  points  excepted  to, 
it  is  not  claimed  there  Is  any  evidence  to  show 
it  It  is  a  mere  probability  that  it  is  the 
same,  not  a  certainty,  for  there  may  have 
been  two  debts  on  same  parties.  Oral  evi- 
dence before  the  commissioner,  not  brought 
up  with  his  report  might  have  so  shown  him. 
Now,  remember  that  Bank  v.  Shirley,  supra, 
only  allows  us  to  look  at  pleadings,  and  find 
error  in  the  report  when  it  is  impossible  that 
the  result  may  be  affected  by  any  extrinsic 
evidence;  and  remember  the  numerous  cases 
saying  that  without  exceptions,  adult  parties 
shall  not  impeach  a  report  on  grounds  and  in 
relation  to  matters  which  may  be  affected  by 
extraneous  matters.  Evans  v.  Shroyer,  22  W. 
Va.  581;  Hyman  v.  Smith,  10  W.  Va.  299; 
McCarty  v.  Chalfant,  14  W.  Va.  631;  Thomp- 
son V.  Catlett,  24  W.  Va.  524.  Others  can  be 
given.  Under  the  rule  of  stare  decisis,  we 
cannot  depart  from  these  decisions  to  meet 
what  I  regard  as  likely  a  liard  case.  Docu- 
ments filed  with  brief  of  connsel  render  it 
practically  certain  that  this  double  diarge  er 
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lata,  bat,  as  connsel  admits,  they  are  no  part 
of  the  record. 

Another  complaint  la  for  the  first  time  made 
In  brief  of  appellant's  counsel,  and  is  stated 
thus  by  It:  "Another  error  against  appellant, 
apparent  npon  the  face  of  the  report,  or,  at 
least,  a  matter  which  Is  a  great  hardship  uiran 
him.  Is  this:  Beginning  with  page  241,  Com- 
missionta'  Lynch  makes  a  statement  of  the 
amount  of  assets  in  the  bands  of  appellant  as 
executor,  and  he  commences  by  charging  him 
with  $73,587.96  as  of  the  20th  of  October, 
1888,  and  |2,200.60  of  interest  collected  up  to 
that  date.  This  is  an  error,  as  we  will  now 
show.  On  page  187  of  record  and  the  three 
following  pages  will  be  found  the  settlement 
made  by  Commissioner  Denham  of  appel- 
lant's accounts,  from  which  it  will  be  seen  that 
the  commissioner  charges  appellant  with  prin- 
cipal. $72,654.23;  Interest  collected  to  Octo- 
ber ao,  1888,  $2,649.79;  and  bank  dividends, 
$264.00,— making  the  total  charges  $75,568.02. 
And  on  page  189  he  gives  total  credits  of 
$1,980.06,  leaving  a  balance  on  cash  account 
as  of  October  20,  1888,  $73,587.96,  which 
shows  that  all  the  interest  up  to  that  time 
collected  or  received  by  appellant  was  char- 
ged to  him  and  settled  as  of  that  date.  On 
page  283  of  record  wiU  be  found  a  settlement 
of  appellant's  accounts  made  by  Commission- 
er Adams  as  Of  the  20th  of  March,  1890,  in 
which  appellant  is  diarged  with  this  cash 
balance  of  $73,587.96,  and  with  interest  col- 
lected up  to  that  date,  $2,200.60,  which  la 
Interest  that  had  accumulated  between  Oc- 
tober 20,  1888,  and  March  20,  1880;  but  Mr. 
Lynch  erroneously  charged  this  Item  back 
as  having  been  received  prior  and  up  to  Oc- 
tober 20,  1888;  and  therefore  when  this  item 
is  carried  into  appellant's  account  he  loses 
about  two  years'  interest  erroneously  char- 
ged to  him  upon  the  sum  of  $2,200.60."  But, 
turning  to  Adams'  settlement  we  find  It  stat- 
ed thus:  "1888,  Oct  20.  To  balance  on  cash 
account  at  settlement  this  date,  $73,587.96; 
to  interest  collected,  $2,200.60,"— thus  show- 
ing that  Adams  reported  $2,200.60  interest 
as  collected  up  to  October  20,  1888,  not 
March  20,  1890.  Lynch  so  found  and  report- 
ed In  the  report  made  the  basis  of  the  decree. 
Adams'  report  did  not  enter  into  this  report 
But  if  this  were  not  so,  this  error  does  not 
appear  on  the  face  of  the  report,  and  Adams' 
report  is  called  upon  to  manifest  it  and 
that  Is  no  part  of  the  pleading,  but  of  a 
deposition;  and  as  there  was  no  exception 
to  the  report  within  the  10  days  during 
which  it  was  In  the  commissioner's  office, 
and  never  any  exception  as  to  this  matter, 
the  evidence,  including  this  deposition,  can- 
not be  looked  Into.  Arnold  v.  Slaughter,  86 
W.  Va.  589, 15  S.  B.  250;  Holt  v.  HoU,  87  W. 
Va.  305,  16  8.  B.  675;  Thompson  v.  Catlett 
24  W.  Va.  525.  The  commissioner.  If  excep- 
tions are  filed  within  10  days,  himself  cer^ 
tifies  the  evidence  touching  the  same,  so  as 
to  make  it  manifest  that  he  has  sent  It  up, 
but  he  has  certified  none  In  this  cause.    Ar- 


nold V.  Slaughter,  36  W.  Va.  580,  15  &  B. 
250.  Thus  we  are  brought  to  the  conduston 
that  we  cannot  reverse  the  decree. 


MOORB  et  at.  v.  CONNER  et  nxA 

(Supreme  Court  of  Appeals  of  Virginia.     April 

10, 189a)  « 

DBsoaira  —  Collatsbau  of  tbb  Halt-Blood  — 
When  tbst  Takb  pbb  Stikpbs. 
Code  1887,  {  2548,  provides  two  cour»ei 
of  descent  the  first  commencing  with  intestate'i 
children  and  their  descendants  and  ending  with 
his  mother,  brotbers,  and  sisters,  and  their  de- 
scendants; and  tlie  second  beginning  with  the 
grandfather  and  ending  with  the  husband  or 
wife  and  his  or  her  kmdred.  Olanse  10  pro- 
vides that  if  there  be  no  father,  motb"-.  broth- 
er, or  sister,  nor  any  descendant  of  either,  nor 
any  paternal  kindred,  the  whole  shall  go  to  the 
maternal  kindred,  and,  if  there  be  no  maternal 
kindred,  it  shall  go  to  the  paternal  kindred; 
that  if  neither  maternal  nor  paternal  kindred, 
it  shall  go  to  intestate's  husband  or  wife;  or,  ii 
he  or  she  be  dead,  to  his  or  her  kindred,  in  the 
like  course  as  if  he  or  she  had  survived  the  in- 
testate, and  died  entitled  to  the  estate.  Sec- 
tion 2549  provides  that  collaterals  of  the  half- 
blood  shall  inherit  only  half  so  much  as  those 
of  the  whole  blood;  but  if  all  the  co*istersIf 
be  of  the  half-blood,  the  aseendlni;  kindred,  if 
any,  shall  have  double  portions.  Section  2550 
provides  that  when  intestate's  children,  mother, 
brothers,  and  sisters,  or  his  grandmother,  an- 
cles, and  aunts,  or  any  of  Ids  female  lineal  an- 
cestors living,  with  the  children  of  his  deceased 
lineal  ancestors,  male  and  female,  in  the  same 
degree,  come  into  the  partition,  they  shall  take 
per  capita;  and  where,  a  part  of  them  being 
dead  and  a  part  living,  the  issue  of  those  dead 
have  right  to  partition,  such  issue  shall  take 
per  stirpes,  bnt  whenever  those  entitied  to  par- 
tition are  all  in  the  same  degree  they  shall  take 
per  capita.  Hiid,  that  where  an  intestate  left 
surviving  no  father  and  no  children  or  descend- 
ants, but  left  a  mother  and  four  nieces  and 
nephews  of  the  half-blood,  such  nieces  and  neph- 
ews took  per  stirpes,  and  not  per  capita. 

Appeal  from  circuit  court  Appomattox 
county. 

Action  by  Robert  W.  Conner  and  Lou  E. 
Conner,  his  wife,  against  Joseph  M.  Moore 
and  others,  for  partition.  From  a  decree  for 
plalntifFs,  defendant  Jos^h  M.  Moore  appeals. 
Affirmed. 

Bdward  S.  Brown  and  Wm.  B.  Tinsley,  for 
appellants.     Chas.  £L  Sackett  for  appellees. 

RICHARDSON,  J.  This  is  a  controversy 
between  certain  of  the  heirs  at  law  of  Wil- 
liam B.  Moore,  late  of  Appomattox  county, 
in  respect  to  the  mode  of  partition  of  an  un- 
divided two-sevenths  vested  Interest  in  re- 
mainder, of  which  he  died  seised,  in  a  tract 
of  4C2  acres  of  land  in  which  his  mother 
had  a  life  estate.  Said  William  B.  Moore 
had  attained  bis  majority,  and  he  died  in- 
testate, but  left  a  widow,  who  was  not  en- 
titled to  dower  because  her  husband  was  not 
entitled  to  the  possession  of  said  Interest 

I  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 

>  This  opinion,  though  delivered  April  1(X 
1890,  was  not  filed  until  December  22, 18d4. 
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during  coverture.  He  left  no  children,  nor 
descendants  of  any,  nor  did  be  leave  a  fa- 
ther. HlB  heirs  at  law  were  his  mother, 
Rebecca  T.  Moore,  and  fonr  nieces  and 
nephews  of  the  half-blood.  The  facts  are 
these:  William  Moore,  the  father  of  said 
William  B.  Moore,  was  twice  married,  and 
he  had  three  children  by  each  marriage. 
The  children  by  the  first  marriage  were 
lilake  B.  Moore,  Amanda  Phelps,  and  Mrs. 
l"rent  The  children  by  the  last  marriage 
were  the  said  William  B.  Moore,  Henrietta 
Moore,  and  Susan  Bagby.  Prior  to  his 
death,  to  wit,  on  the  20th  day  of  March, 
1868,  William  Moore,  the  father  of  said  two 
sets  of  children,  conveyed  to  Jesse  T.  David- 
son, trustee,  said  462  acres  of  land.  It  be- 
ing his  old  homestead  place.  In  said  county 
of  Appomattox,  and  certain  articles  of  per- 
sonal property,  upon  the  following  trusts, 
as  stated  in  the  language  of  the  deed:  "For 
the  sole  and  separate  use  and  benefit  of 
Rebecca  T.  Moore  during  her  natural  life, 
free  from  the  control,  debts,  liabilities,  or 
marital  rights  of  her  husband;  that  the  said 
trustee  shall  permit  her  to  hold  gnlet  and 
peaceable  possession  of  the  land  and  per- 
sonal property  aforesaid,  taking  to  herself, 
free  from  any  marital  rights,  the  use  and  en- 
joyment, rents  and  profits,  during  her  life, 
with  power,  however,  to  sell  or  dispose  of, 
by  gift  or  otherwise,  according  to  her  will 
or  pleasure,  any  or  all  of  the  personal  prop- 
erty aforesaid,  and  at  the  death  of  the  said 
Rebecca  T.  Moore  the  said  trustee,  Jesse  T. 
Davidson,  shall  convey  the  said  tract  of 
land,  and  such  portion  of  the  personal  prop- 
erty aforesaid  as  may  remain  undisposed  of. 
If  there  be  any,  to  the  said  Susan  Bagby 
and  Henrietta  Moore;  to  have  and  to  hold 
the  same  in  severalty,  share  and  share  alike, 
to  them  and  their  heirs,  forever."  The  said 
Henrietta  Moore  and  Susan  Bagby  both  de- 
parted this  life  Intestate  and  without  issue, 
and  the  husband  of  the  said  Susan  is  also 
dead.  William  Moore,  their  father,  Blake 
B.  Moore,  their  half-brother,  and  Mrs.  Trent, 
their  half-sister,  all  died  before  either  the 
said  Henrietta  or  Susan.  Blake  B.  Moore 
left  two  children,  to  wit,  Joseph  M.  Moore 
and  Martha  S.,  wife  of  Fletcher  B.  Moore. 
Mrs.  Trent  left  one  child,  Lou  R.  Conner. 
Subsequent  to  the  death  of  both  Henrietta 
and  Susan,  the  said  Amanda  Phelps  also 
died  intestate,  leaving  only  one  child,  George 

W.  Phelps.    On  the day  of ,  1884, 

the  said  William  B.  Moore  departed  this  life 
Intestate,  and  without  issue,  leaving  sur- 
viving him,  however,  a  widow,  the  said 
Mary  V.  O.  Moore.  On  the  17th  day  of  Sep- 
tember, 1887,  the  said  Rebecca  T.  Moore,  the 
life  tenant,  and  mother  of  the  said  William 
B.,  Henrietta,  and  Susan,  also  departed  this 
life,  having  first  made  and  published  her 
last  will  and  testament,  which  was  proved 
and  admitted  to  record  at  the  October  term, 
1887,  of  the  county  court  of  said  county  of 
Appomattox.     By   the  fifth   clause  of   her 


will  the  testatrix  devised  all  her  Interest  In 
said  tract  of  462  acres  of  land  to  Charles 
H.  Sackett,  in  trust  for  her  niece  Martha  R. 
Moore  during  her  natural  life,  and  at  her 
death  to  be  equally  divided  among  her  chil- 
dren then  living,  and  the  descendants  of  any 
who  may  have  died,  said  descendants  tak- 
ing their  parents'  shares.  The  said  Martha 
R.  Moore  has  six  children,  to  wit,  Neola  E., 
wife  of  T.  M.  Howerton,  Rebecca  T.  Moore, 
Jr.,  James  W.  Moore,  Baker  B.  Moore,  Wil- 
liam W.  Moore,  and  Minnie  S.  Moore,  all  of 
whom  are  under  the  age  of  21  years.  In 
August,  1888,  Robert  W.  Conner  and  Lou 
R.,  his  wife,  filed  their  bill  in  the  circuit 
court  of  Appomattox  against  James  T.  Da- 
vidson, trustee  in  said  deed  from  W'illlam 
Moore  to  him,  dated  20th  of  March,  1868; 
George  A.  J.  Pinnell,  executor  of  Rebecca 
T.  Moore,  deceased;  Joseph  M.  Moore;  Mary 
v.  O.  Moore,  widow  of  William  B.  Moore, 
deceased;  Charles  H.  Sackett,  trustee,  under 
the  will  of  Rebecca  T.  Moore,  deceased,  for 
Martha  R.  Moore  and  children;  Fletcher  B. 
Moore  and  Martha  R.  Moore,  his  wife;  T.  M. 
Howerton  and  Neola  E.,  his  wife;  Rebecca 
T.  Moore;  James  W.  Moore;  Baker  B. 
Moore;  William  W.  Moore;  and  Minnie  S. 
Moore;  the  last  six  being  the  children  of 
Martha  R.  Moore,  all  of  whom  are  under  21 
years  of  age.  The  object  of  the  suit  was  to 
have  partition  among  the  heirs  of  Henrietta 
Moore,  to  have  partition  among  the  heirs  of 
Susan  Bagby,  and  to  have  partition  among 
the  heirs  of  William  B.  Moore. 

After  setting  forth  substantially  the  facts 
as  above  stated,  the  bill  of  the  plaintiffs  al- 
leges that  Henrietta  Moore  and  Susan  Bag- 
by each  acquired,  by  the  said  deed  from 
William  Moore  to  Jesse  T.  Davidson,  trustee, 
dated  March  20,  1868,  a  vested,  fee-simple, 
undivided. half  interest  in  said  462-acre  tract 
of  land,  subject  to  the  life  estate  of  the 
said  Rebecca  T.  Moore  in  the  whole  tract, 
which  interests,  upon  the  death  of  each, 
descended  to  her  heirs  at  law;  and  that  the 
said  Henrietta  Moore  predeceased  the  said 
Susan  Bagby.  William  B.  Moore  was  the 
full  brother  and  one  of  the  heirs  at  law  of 
both  Henrietta  Moore  and  Susan  Bagby,  and 
his  two-sevenths  interest  In  said  traci  of 
land— which  is  the  sole  subject  of  controversy 
here— was  derived  by  inheritance  from  them. 
And  in  the  like  manner  Mrs.  Rebecca  T. 
Moore,  the  mother  of  William  B.  Moore,  de- 
rived from  the  said  Henrietta,  Susan,  and 
Wmiam  B.  Moore  the  interest  devised  by  her 
in  trust  for  Martha  R.  Moore  for  life,  re- 
mainder in  fee  to  her  children.  And  the 
four  nephews  and  nieces  of  the  half-blood, 
who  come  hito  this  petition,  likewise  derive 
their  Interests  by  inheritance  from  the  said 
Henrietta,  Susan,  and  WUliam  B.  There  is, 
however,  no  controversy  except  as  to  the  in- 
terests of  said  half-bloods,  inherited  from 
WlUiam  B.  Moore.  The  plaintiffs,  in  their 
bill,  claim  that  on  the  death  of  William  B. 
Moore,  intestate,  his  share  In  said  tract  of 
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land  (two-seTentlm)  passed  to  bla  motber  and 
said  four  nephews  and  nieces,  and  that  tbe 
same  must  be  divided  into  five  parts,  giv- 
ing to  tbe  mother  two-fifths;  to  George  W. 
Phelps,  the  only  child  of  Amanda  Phelps,  a 
deceased  half-sister  of  tbe  intestate,  one- 
fiftb;  to  Joseph  M.  Moore  and  Martha  R. 
Moore,  the  children  of  Blalie  B.  Moore,  a  de- 
ceased half-brother  of  the  intestate,  one-flftb; 
and  to  the  female  plaintiff,  Lou  R.  Connor, 
one-fifth.  In  other  words,  that  the  said 
nephews  and  nieces,  being  of  the  half-blood, 
take  per  stirpes,  or  by  stocks,  and  not  per 
capita.  Joseph  M.  Moore,  one  of  the  children 
of  Blake  B.  Moore,  answered  the  bill,  deny- 
ing tbe  manner  of  distribution  tberein  in- 
steted  upon,  and  claiming  that  tbe  nephews 
and  nieces  take  per  capita,  and  not  per 
stirpes,  and  that,  therefore,  the  two-sevenths 
Interest  of  the  intestate  must  be  divided  into 
six  parts,  giving  to  tbe  mother  two-sixttis 
thereof,  and  to  each  of  tbe  four  nephews  and 
nieces  one-sixth.  At  the  bearing.  In  Sep- 
tember, 1888,  the  drcult  court  rejected  the 
claim  thus  set  up  in  the  answer  of  Joseph  M. 
Moore,  and,  holding  that  the  said  nephews 
and  nieces  take  per  stirpes,  and  not  per  cap- 
ita, decreed  that  the  two-sevenths  interest  of 
the  intestate,  William  B.  Moore,  be  divided 
into  five  parts,  and  that  Mrs.  Rebecca  T. 
Moore,  his  mother,  take  two-flfths,  George 
W.  Phelps  one-flfth,  the  said  two  children  of 
Blake  B.  Moore  one-flfth,  and  the  female 
plaintiff,  Lou  R.  Conner,  one-fifth;  and  from 
that  decree  Joseph  M.  Moore  obtained  an 
appeal. 

We  are  of  opinion  that  the  decree  appealed 
from  Is  unquestionably  right  Indeed,  it  is 
difllcult  to  perceive  bow,  in  tbe  light  of  the 
plain  provisions  of  our  statute  of  descents 
and  distributions,  any  claim  to  the  contrary 
£Ould  be  seriously  asserted.  7et  such  claim 
is  here  asserted,  and  it  has  been  argued  by 
«ounseI  for  tbe  appellants  with  a  degree  of 
learning  and  ability  worthy  of  a  better  cause. 
Tbe  statutory  provisions  which  govern  tbe 
case  are  found  in  sections  1-3,  c.  119,  Code 
1873,  and  are  the  same  as  sections  2548-2550, 
Code  1887.  The  case  Is  this:  Tbe  Intestate, 
William  B.  Moore,  left  no  descendnnts,  no 
father,  no  brother,  nor  sister,  but  he  left  a 
mother  and  four  nephews  and  nieces,— a 
nephew,  tbe  son  of  a  deceased  half-sister;  a 
niece,  the  daughter  of  another  deceased  half- 
sister;  and  a  nephew  and  niece,  the  children 
of  a  deceased  half-brother.  It  is  conceded 
that,  the  nephews  and  nieces  being  collaterals 
of  the  half-blood,  tbe  mother  takes  a  double 
portion;  but  It  Is  contended  that  the  nephews 
and  nieces  take  per  capita,  which  would  re- 
sult In  dividing  the  estate  for  distribution  Into 
Biz  parts,  two  of  which  would  go  to  the  mother, 
and  one  to  each  of  tbe  nephews  and  nieces.  By 
section  2548,  Code  1887,  It  is  provided  that, 
when  any  person  having  title  to  any  real  es- 
tate of  Inheritance  shall  die  Intestate  as  to  such 
estate  It  shall  descend  and  pass  in  parcenary 
to  sucb  of  bl8  kindred,  male  and  female,  as 


are  not  alien  enemies,  In  the  following  course: 
First,  to  his  children  and  their  descenduuts; 
second,  if  there  be  no  child,  nor  the  descend- 
ant of  any  child,  then  to  his  father;  third, 
If  there  be  no  father,  then  to  bis  mother, 
brothers,  and  sisters,  and  their  descendants. 
These  three  clauses  of  section  2548  provide 
for  the  most  prominent  and  usual  features  in 
tbe  course  of  descents.  But  it  was  present 
to.  tbe  mind  of  the  lawmakers  that  many 
cases  would  necessarily  arise  in  which  those 
standing  In  more  remote  degrees  of  kinship 
should  be  provided  for.  Hence,  by  tbe  fourth 
clause  of  said  section,  it  Is  provided  that,  If 
there  be  no  mother,  nor  brother,  nor  sister, 
nor  any  descendant  of  either,  then  one  moie- 
ty shall  go  to  tbe  paternal,  the  other  to  the 
maternal,  kindred.  In  the  following  course: 
First,  to  the  grandfather;  if  none,  then  to 
the  grandmother,  uncles,  and  aunts,  on  the 
same  side,  and  their  descendants;  If  none 
sucb,  then  to  the  great-grandfathers,  or  great- 
grandfather. If  there  be  but  one;  If  none, 
then  to  the  great-grandmothers,  or  great- 
grandmother,  if  there  be  but  one,  and  the 
brothers  and  sisters  of  tbe  grandfathers  and 
grandmothers  and  their  descendants;  and 
so  on  In  other,  cases  without  end,  passing  to 
the  nearest  lineal  male  ancestors,  and,  for 
want  of  them,  to  the  nearest  lineal  female 
ancestors  in  tbe  same  degree,  and  the  de- 
scendants of  such  male  and  female  ancestors. 
Thus  two  general  courses  of  descent  are  pro- 
vided, tbe  first  commencing  witb  the  children 
of  the  intestate  and  their  descendants,  and 
ending  with  his  mother,  brothers,  and  sisters, 
and  their  descendants;  and  the  second  be- 
ginning with  tbe  grandfather  and  ending  with 
the  husband  or  wife  and  his  or  her  lundred; 
It  being  provided  by  the  tenth  and  last  clause 
of  said  section  2548  that.  If  there  be  no 
father,  mother,  brother,  or  sister,  nor  any 
descendant  of  either,  nor  any  paternal  kin- 
dred, the  whole  shall  go  to  tbe  maternal  kin- 
dred, and,  if  there  be  no  maternal  kindred, 
tbe  whole  shall  go  to  tbe  paternal  kindred.  If 
there  be  neither  maternal  nor  paternal  kin- 
dred, the  whole  shall  go  to  tbe  husband  or 
wife  of  tbe  Intestate;  or.  If  tbe  husband  or 
wife  be  dead,  to  his  or  her  kindred.  In  the 
like  course  as  If  such  husband  w  wife  had 
survived  the  intestate,  and  died  entitled  to 
the  estate.  Thus  tbe  law  in  general  terms 
prescribes  tbe  course  of  descents,  and  desig- 
nates the  persons  or  classes  who  shall  in- 
herit But  It  was  foreseen  that  a  class  of 
persons  entitled  to  the  inheritance — such  as 
mother,  brothers,  and  sisters— would.  In  the 
nature  of  things,  often  be  disturbed  by  the 
death  of  one  or  more  members,  and  that,  in 
cases  like  the  present  collaterals  of  the  half- 
blood  would  come  into  the  partition,  and  that 
the  descendants  of  the  dead  members  of  the 
class  and  the  collaterals  of  the  half-blood  and 
their  descendants  should  be  provided  for,  and 
their  rights  defined.  These  objects  were 
effected  by  sections  2549,  2550.  By  tbe  firsr 
of  these  sections,  which  is  entitled  "How  col- 
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laterals  of  half  blood  Inberit,"  It  ia  declared 

that  "collaterals  of  the  half  blood  shall  In- 
herit only  half  so  much  as  those  of  the  whole 
blood;  but  If  all  the  collaterals  be  of  the 
half  blood,  Hie  ascending  kindred.  If  any, 
shall  have  double  portions."  In  the  present 
case,  the  collaterals  aU  being  of  the  half- 
blood,  the  Intestate's  mother  takee  a  double 
portion.  About  this,  however,  there  is  no 
controversy.  By  the  second  of  the  sections 
last  above  referred  to  (section  2550),  and 
which  Is  entitled  "When  parties  take  per 
stirpes,  and  when  per  capita,"  It  is  provided 
that:  "When  the  children  of  the  Intestate 
or  his  mother,  brothers  and  sisters  or  hla 
grandmother,  uncles  and  aunts,  or  any  of  his 
female  lineal  ancestors  living,  with  the  chil- 
dren of  his  deceased  lineal  ancestors,  male 
and  female  In  the  same  degree,  come  Into  the 
partition,  they  shall  take  per  capita  or  by 
persons;  and  where  a  part  of  them  being 
dead  and  a  part  living,  the  Issue  of  those 
dead  have  right  to  partition,  such  Issue  shall 
take  per  stirpes  or  by  stocks,  that  Is  to  say, 
the  shares  of  their  deceased  parents;  but 
whenever  those  entitled  to  partition  are  all 
In  the  same  degree  of  kindred  to  the  Intestate 
they  shall  take  per  capita  or  by  persons." 

In  order  to  uphold  his  contention  that  these 
nephews  and  nieces  of  the  half-blood  take  per 
capita,  the  appellant  attempts  to  constmct  a 
class  so  comjMsed  as  to  effect  his  purpose; 
and  to  that  end  he  wrests  from  their  proper 
connections  two  clauses  of  the  statute,  and  in 
doing  80  destroys  the  grammatical  sense  and 
the  consistency  of  the  provisions  regrulatlng 
the  prescribed  conrse  of  descents  and  distri- 
butions.    First  he  takes  from  section  2549— It 
being  the  latter  clause  thereof— the  provision: 
"Bnt  if  all  the  collaterals  be  of  the  half 
blood,  tbea  the  ascending  kindred,  if  any, 
Shan  have  double  portions";   and,  second,  he 
takes    from     section    2550    this    language: 
"When   ♦    •    •    any  of  his  female  lineal  an- 
cestors living,  with  the  children  of  his  de- 
ceased lineal  ancestors,  male  and  female,  In 
the  same  degree,   come  Into  the   partition," 
etc.     Now,  let  us  look  into  these  provisions, 
and  see  if  the  proposed  use  of  them  can  serve 
the  desired  purpose.     It  is  certain  that  the 
last  clause  of  section  2549  contributes  nothing 
to  that  end.     The  entire  section  relates  only 
to  collaterals  of  the  half-blood.     Its  caption 
is,  "How  collaterals  of  the  half  blood  inherit" 
It  states  afflrmatirely,  not  what  others  shall 
inherit,  bnt  what  collaterals  of  the  half-blood 
shall  inherit.     Its  obvious  meaning  Is  that,  if 
all  who  inherit  are  collaterals  of  the  half- 
blood,  some  of  them  of  the  ascending  kindred 
and  some  not,  those  of  the  ascending  kin- 
dred shall  have  double  portions.     The  clause 
relied  upon  was  not  Intended  to  alter  in  any 
way  a  previously  established  class.    On  the 
contrary,  the  disjunctive  words  "but  if,"  in- 
troducing the  last  clause  of  the  section,  show 
that  the  class  of  persons  referred  to  is  the 
same  mentioned  in  the  first  clause  of  said  sec- 
tloD.    Moreover,  In  the  present  case,  all  who 


inherit  are  not  collaterals  of  the  half-blood, 
for  the  mother  is  among  those  who  inherit, 
and  her  presence  in  the  inheriting  class 
makes  it  a  very  different  case.  It  is  there- 
fore clear  that  the  clause  in  question  has  no 
bearing  whatever  In  aid  of  the  appellant's 
contention.  To  illustrate  the  meaning  of  the 
clause:  Suppose,  under  the  sixth  clause  of 
section  2548,  a  living  uncle  of  the  half-blood 
came  into  the  partition  with  a  child  of  a  de- 
ceased uncle  of  the  half-blood,  and  the  two  in- 
herit an  estate  from  the  child  of  a  half -broth-' 
er  of  these  uncles;  the  living  uncle,  being  of 
the  ascending  kindred,  would  take  a  double 
portion.  Second.  As  to  the  provision  from 
section  2550,  which  Is  relied  upon,  it  must  be 
borne  in  mind  that  that  section  embraces 
four  distinct  classes,  to  wit:  (1)  The  children 
of  the  Intestate;  (2)  his  mother,  brothers,  and 
sisters;  (3)  his  grandmother,  uncles,  and 
aunts;  (4)  any  of  his  female  lineal  ancestors 
living,  etc.,— to  which,  in  case  some  of  the 
class  are  dead,  the  subsequent  provision  for 
taking  per  stirpes  or  per  ca^dta  applies;  and 
these  four  classes  are  distinctly  In  unison 
with  and  explanatory  of  the  like  number  of 
classes  mentioned  in  the  "course  of  descents" 
prescribed  by  section  2548  In  which  the  ques- 
tion may  arise,  and  are  arranged  In  the  same 
order.  Hence  in  the  course  of  descents  pre- 
scribed in  section  2548  we  have:  First,  "to 
his  children  and  their  descendants;"  second 
(clause  3),  "to  his  mother,  brothers,  and  sis- 
ters;" third  (clause  6),  grandmother,  undee, 
and  aunts;  fourth,  other  cases,  respecting  the 
division  of  moieties  under  the  subsequent 
clauses  of  the  section.  In  none  of  the  inter- 
vening cases  can  the  question  of  taking  per 
stirpes  arise.  The  present  case  In  each  In- 
stance comes  under  the  second  head  (clause 
3),  and  we  have  no  concern  with  the  others. 
In  searching  for  the  class  entitled  to  partition 
in  the  present  case,  we  must  stop  when  the 
law  stops,  at  "mother,  brothers,  and  sisters." 
So,  also,  In  seeking  the  necessary  explanation 
under  section  2550,  we  must  call  a  halt  when 
we  reach  the  corresponding  class  there  given. 
Section  2548  prescribes  the  "conrse  of  de- 
scents generally."  So  in  this,  as  in  every, 
case  arising  under  the  statute,  reference  must 
first  be  had  to  that  section  to  ascertain  to 
which  class  it  belongs.  The  other  divisions 
are  but  explanatory  of  how  the  estate  shall 
be  partitioned  under  the  proper  class  when 
discovered,  especially  when  some  of  those  en- 
titled to  take  are  descendants  of  deceased 
members  of  the  class,  or  some  of  the  class  are 
collaterals  of  the  half-blood.  Having  thus  de- 
termined the  class,  no  number  of  deaths  In  it, 
short  of  Its  total  extinction,  will  affect  the  in- 
terest of  any  survivor  of  that  class.  This,  In 
the  present  case,  is  the  pivotal  point  of  In- 
quiry, for  an  effort  is  made  to  establish  a 
class  out  of  subsequent  explanatory  provi- 
sions, and  contrary  to  the  previously  estab- 
lished course  of  descents  generally. 

In  the  case  at  bar  there  can  be  no  question 
but  that  the  thb:d  clause  of  section  2548,  dt- 
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«d  nbore.  Is  the  <Hie  nnder  wfakb  tlie  distrt- 
bntioit  must  be  made;  and,  this  being  so, 
tbe  manner  of  distribution  is  plainly  directed 
by  sections  2549  and  2550.  The  last  clauBP 
of  section  2550  la  in  these  w<H:ds:  "Whenever 
those  entitled  to  partition  are  all  In  the  same 
degree  of  kindred  to  the  intestate,  they  shall 
take  per  capita,  or  by  persons."  Now,  If  the 
heirs  in  this  case  consisted  of  the  four  neph- 
ews and  nieces  of  the  half-blood  and  a  neph- 
ew of  the  whole  blood, — say,  for  Instance,  a 
child  of  Susan  Bagby,— end  no  others,  then 
the  estate  would  have  to  be  divided  into  six 
parts,  and  the  nephew  of  the  whole  blood 
would  get  a  double  portion,  or  two-sixths. 
AU  who  inherit  would  then  be  in  the  same 
degree  of  kindred  to  the  Intestate.  But  as 
It  is,  we  have  the  living  mother,  which  estab- 
lishes the  class  for  division  much  nearer  to 
the  Intestate.  Again,  for  illustration,  let  lu 
suppose  the  descendants  of  the  half-brothers 
and  sl8t«8  numbered  48  Instead  of  4,  then 
the  application  of  the  rule  contended  for  by 
the  appellant  would  reduce  the  mother's 
share  to  two-fiftieths.  It  is  thus  made  clear 
that  the  statute  cannot  be  so  warped  as  to 
put  the  mother  In  a  class  In  which  she  will 
have  to  tbare  per  capita  with  h&r  grandchil- 
dren and  step-granddiildren.  Thus  it  Is 
seen  that  the  clauses  relied  on  by  the  appel- 
lant are  far  from  upholding  his  claim.  Both 
of  them  relate  to  a  more  remote  degree  of 
kindred  than  we  have  to  deal  with  In  the 
present  case.  Counsel  for  the  appellant  with 
apparent  earnestness  rely  upon  Davis  v. 
Row^  6  Rand.  355;  Garland  v.  Harrison,  8 
Leigh,  368;  and  BaU  v.  Ball,  27  Grat  SSS; 
but  they  afford  no  support  to  tbe  claim  as- 
serted. In  fact,  one  of  them— Garland  t. 
Harrison— is  very  much  like  the  case  In  hand. 
That  was  a  case  in  whldi  a  bastard  son  died 
without  issue,  leaving  his  mother  and  two 
bastard  brothers  by  other  fathers  as  his 
heirs,  and  It  was  held  that  die  two  bastard 
brothMB,  being  regarded  as  of  the  half-blood 
only,  could  take  only  half  so  much  as  the 
mother.  It  Is  clear  that  neither  of  the  cases 
referred  to  In  any  way  affects  the  case  in 
band.  For  the  reasons  above  stated,  we  are 
cleaily  of  opinion  that  the  decree  appealed 
from  is  wltliout  error,  and  the  same  must  be 
afllrmed. 
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(Sapmne  Court  of  Appeals'  of  Yirglnia.     Jan. 

81,  1885.) 

AmioATio!(  or  P^TinMn. 

1.  Where  neither  of  tbe  parties  to  a  pay- 
ment makes  any  ais^cation  thereof,  equity  has 
power  flo  to  do. 

2.  Where  no  application  of  moneys  paid  has 
iMeo  made  br  the  parties,  a  surety  has  no  pow- 
er to  make  the  same. 

3.  Where  a.  trust  deed  secured  three  notes, 
payable  at  different  dates,  with  no  priorities, 

t  Reported  by  F.  &  Kirkpatrick,  Esq.,  of  the 


and  the  land  was  foreclosed  on  ftkflnre  to  pay 
the  first,  and  the  remaining  proceeds  were  not 
sufficient  to  pay  the  other  two  notes,  and  out 
of  them  was  protested,  and  the  indorser  chu- 
ged,  but  the  other  was  not  protested,  and  the  in- 
dorser was  released,  the  proceeds  remaining 
from  the  sale  will  be  apphed  on  the  mote  on 
•which  the  indorser  was  discharged. 

4.  Where  neither  party  makes  applicatioii 
of  money  paid,  the  law  presumes  that  the  debt- 
or intended  to  make  that  application  which  ««• 
most  to  his  advantage. 

5.  The  holder  of  different  notes  secured  by 
deed  of  trust  may  apply  the  entire  proceeds  of 
the  sale  nnder  the  deed  to  the  notes  last  matur- 
ing, and  will  not  be  prevented  thereby,  either  in 
law  or  in  equity,  from  obtaining  Judgment 
against  a  surety  on  the  note  first  falling  due, 
and  which  was  the  only  note  indorsed. 

Appeal  from  circuit  court,  Roanoke  county. 

John  Pope  appeals  from  a  decree  by  which 
the  proceeds  of  a  sale  under  a  deed  of  trust 
were  divided  between  two  notes  secured  by 
said  deed,  without  preference.  The  appellant 
had  lost  the  security  of  an  indorsee  by  failing 
to  protest  bis  note,  while  the  other  note  had 
the  benefit  of  the  Indorsee^    Reversed. 

John  Dunlop,  for  appellant  Jas.  GasUe 
and  Scott  &  Staples,  for  appellees. 

KEITH,  P.  The  Transparent  Ice  Com- 
pany conveyed  ctf  tain  property,  by  deed  of 
trust  dated  February  13,  1881,  to  J.  A.  Dn- 
pny,  to  secure  three  notes  of  tbe  Richmond 
Ice  Company,  for  (2,778.06  each,  payable  at 
the  First  National  Bank  of  Roanoke,  Va.,  in 
four,  six,  and  nine  months,  respectively,  from 
date,  with  Interest  from  date.  The  trust 
creates  no  priorities  as  to  these  notes,  but 
the  note  falling  due  at  fbnr  oMrntha,  having 
been  first  negotiated,  became  thereby  entitled 
to  priority  of  payment  when  the  property 
was  subsequently  sold  upon  a  decree  In  this 
cause.  There  remained  after  the  payment 
of  this  note  the  sum  of  $1,432.82.  When  tbe 
property  was  advertised  for  sale  the  Trans- 
parent Ice  Oompany  procored  an  Injunction, 
for  reasons  stated  in  Its  bill,  and  the  trustee 
and  creditors  under  this  deed,  and  certain 
other  prior  lien  creditors,  were  made  defend- 
ants, and  such  proceedings  were  had  that  the 
property  of  the  plaintiff  was  sold;  and,  tbe 
proceeds  proving  insnfflcdent  to  pay  all  its 
debts,  this  controversy  arises  as  to  the  proper 
application  of  a  payment  upon  the  two  notes 
secured  in  the  deed  of  trust,  payable  at  six 
and  nine  months.  In  these  two  notes  the 
Richmond  Ice  Company  was  payee,  and  aft- 
erwards indorsed  them  to  tbe  present  holder, 
the  appellant  At  maturity  the  flMt  note 
was  duly  protested,  and  the  liability  «f  the 
Richmond  Ice  Company,  the  indaraer,  was 
thereby  established.  When  the  second  note 
fell  due,  the  ai^teUant  for  some  reason,  failed 
to  have  It  protested,  and  the  indorser  w«a 
thereby  discharged.  It  is  contended  upon 
the  part  of  John  Pope,  the  appellaat,  that  tbe 
wta(de  of  the  sum  of  $1,432.82  obonld  be  ap- 
propriated to  the  unsecured  note,  while,  upon 
the  part  of  the  Richmond  Ice  Company,  it  Is 
claimed  that  the  whole  of  that  bum  ebeuld  be 
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applied  to  tbe  note  npon  which  It  la  bound 
as  Indorser.  The  clrcnlt  court  referred  the 
case  to  a  commlBsloner  to  ascertain  the  lien; 
and  tbe  commlsBioner  returned  a  report  In 
which  he  places  the  debt  held  by  the  appel- 
lant, evidenced  by  the  two  notes,  in  the  same 
class,  finding  that  there  was  no  priority  be- 
tween them;  and  that  report  was  confirmed 
by  tbe  decree  of  the  circuit  court,  which 
Is  now  sought  to  be  reviewed  here. 

There  are  certain  undisputed  principles  of 
law,  applicable  to  the  subject  of  the  appro- 
priation of  payments,  which  I  shall  state 
without  referring  to  authorities  to  support 
them,  as  they  are  universally  accepted. 

The  first  Is:  Where  a  debtor  malcea  a  pay- 
ment, he  has  the  undisputed  right  to  make 
such  application  of  it  a^  be  sees  fit  If  a 
debtor  fails  to  ^etdtae  his  right,  tbe  creditor 
may  then  make  the  application;  and.  If  tbe 
power  be  exercised  by  neither,  it  becomes  the 
daty  of  tbe  court,  and  in  its  performance  a 
sound  discretion  is  to  be  exercised.  It  is  said 
that  the  interest  of  the  debtor  and  the  cred- 
itor only  are  to  be  considered,  and  none  oth- 
ers have  any  right  to  insist  on  the  mode  In 
which  the  payments  shall  be  appropriated. 
In  Gordon  t.  Hobart,  2  Story,  243,  Fed.  Oas. 
No.  5,608,  Judge  Story  said  "that  the  right 
of  appropriation  of  payments  was  one  strictly 
existing  between  the  original  parties,  and 
no  third  person  had  any  authority  to  Insist 
upon  any  appropriation  of  such  money  in  bis 
own  favor."  To  the  same  effect,  see  Coles  v. 
Withers,  33  Grat  186.  Even  sureties,  so 
much  favored  by  tbe  courts  in  many  respects, 
enjoy,  in  this  partlcnlar,  no  advantage  over 
others.  Tbe  supreme  court  of  Connecticut, 
In  tbe  case  of  Bank  v.  Benedict,  15  Conn.  437, 
declares  that:  "A  surety  of  a  debtor  has  no 
voice  In  tbe  appropriation  of  payments  made 
by  tbe  debtor."  "The  debtor  and  creditor 
bare  tbe  sole  right  of  controlling  the  pay- 
ment, and  tbe  doctrine  that  sureties  will  be 
favored  in  the  construction  and  enforcement 
of  contracts  baa  no  application  in  such  a 
case.  To  do  so  would  be  to  defeat  the  object 
and  end  of  suretyship,  and  to  hold  that  the 
surety  might  have  tbe  money  which  was  paid 
by  tbe  debtor  so  applied  as  to  leave  the  cred- 
itor a  loser,  notwithstanding  bis  care  and  vig- 
ilance." And  this  seems  to  be  the  general 
current  of  judicial  opinion.  In  the  case  just 
cited  the  court  held  that  to  allow  the  in- 
dorser to  direct  the  application  of  the  money 
would  be  Inequitable,  and  that  neither  tbe 
debtor  nor  creditor  having  exercised  their 
privilege,  the  court  would  apply  it  to  the 
xnoet  precarloos  debt  These  mqy  be  consid- 
ered cardinal  rules  by  which  courts  are  gov- 
erned in  the  exercise  of  their  discretion.  Sub- 
ordinate to  these  are  certain  minor  rules  by 
which  tbe  courts  are  infl\ienced  when  nei- 
ther the  debtor  nor  the  creditor  has  exer- 
cised his  unquestioned  right  in  making  ap- 
plication of  the  payment  in  controversy.  As 
was  said  by  this  court  in  ^e  case  of  Chap- 
man V.  Com.,  25  Grat  721,  "where  there  are 


no  other  circumstances  upon  which  the  court 
can  lay  hold,  it  will  a^ply  the  payment  to  the 
debt  oldest  in  point  of  time."  As  said  by  the 
same  court  in  Coles  v.  Withers,  33  Grat 
180:  "The  general  rule,  subject  to  exceptions 
Is:  Where  there  are  two  debts,  tbe  one  se- 
cured and  the  other  not  the  court  will  ap- 
ply the  payment  to  the  debt  ftir  which  there 
is  no  security,  and  the  reason  given  is  that 
without  such  application  the  creditor  will  lose 
part  of  his  debt"  And  the  court  further 
says  "that  this  rule  is  sustained  by  the  uni- 
form current  of  authorities  all  over  the  coun- 
try." Now,  in  this  case  tbe  deed  of  trust 
creates  no  priorities  among  the  debts  secur- 
ed; and  the  debts,  though  falling  due  at  dif- 
ferent dates,  came  into  existence  at  one  and 
the  same  time.  The  debtor  has  made  no  ap- 
plication of  the  money  under  the  control  of 
the  court,  nor  does  it  appear  that  it  has  the 
slightest  interest  In  the  disposition  which  the 
court  may  make  of  this  question.  Its  cmly 
Interest  is  to  see  that  its  property,  or  the 
proceeds  of  it,  is  applied  in  accordance  with 
the  trust  which  It  created  upon  it;  and  it  is 
one  and  tbe  same  thing,  to  the  Transparent 
Ice  Comi>any,  whether  the  whole  of  this  dis- 
puted sum  shall  be  appropriated  to  the  note 
due  in  six  months,  or  to  the  one  due  in  nine 
months,  or  shall  be  equally  divided  between 
them,  as  was  done  by  the  decree  appealed 
from. 

Nor  does  it  appear  that  the  creditor,  the 
appellant  here,  has  exercised,  or  that  he  has 
been  in  a  position  to  exercise,  the  right  of 
appropriation  which  devolves  npon  him,  his 
debtor  having  failed  to  give  any  direction 
upon  the  subject  Unlike  the  debtor,  how- 
ever, be  is  vitally  interested  in  the  decision 
of  the  question.  Upon  the  note  due  at  six 
months,  as  has  been  before  stated,  he  holds 
the  Hlcbmond  Ice  Company  as  Indorser, 
While  the  note  due  at  nine  months  is-  wholly 
unsecured,  except  by  the  deed  of  trust  be- 
fore referred  to.  Tbe  case  then  is  befote  ns 
stripped  of  all  the  circumstances  and  facts 
upon  which  courts  have  usually  laid  hold  to 
aid  their  discretion  in  the  application  of  pay- 
ments, where  that  duty  has  been  imposed 
upon  them  by  the  failure  of  both  debtor  and 
creditor  to  exercise  their  confessed  rights, 
save  that  upon  one  note  there  is  an  indorser, 
while  tiie  other  is  wholly  unsecured,  save  by 
the  deed  of  trust  It  is  believed  that  this 
question  has  not  hitherto  been  thus  present- 
ed in  this  court  In  all  the  reported  cases 
there  has  been  some  other  fact  sufficient  to 
influence  the  decision.  Elsewhere,  however, 
it  seems  freqoentiy  to  have  arisen. 

Tbere  is  some  diversity  of  authority,  as 
courts  have  inclined  to  the  common-law  rule 
that  the  application  was  to  be  made,  wher* 
not  otherwise  directed,  in  the  interest  of  the 
creditor,  or  to  tbe  rule  of  the  civil  Ww  HoLt, 
under  such  circumstances,  regard  was  to  be 
bad  primarily  to  the  Interest  of  the  debtor. 
Tbe  great  weight  ot  authority  seems  to  be 
tbat  in  snob  a  case  as  that  now  under  con- 
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slderatloi),  where  the  court  has  no  pecnllar 
fact  to  aid  its  discretion,  the  application 
must  be  made  to  that  debt  which  is  least 
secured,  or.  In  other  words,  in  the  Interest  of 
the  creditor;  and  this  seems  to  have  been 
the  principle  of  Chapman  y.  Com.,  25  Grat. 
721,  where  it  was  applied  to  the  oldest  debt, 
and  the  law  as  recognized  in  C<ries  t.  With- 
ers, where  it  is  said  that  in  such  a  case  it 
should  be  applied  to  the  least  secured  or 
most  precarious  debt  Judge  Gibson  says  in 
Uarker  v.  Conrad,  12  Serg.  &  R.  301:  "Where 
neither  party  has  made  the  application,  the 
law  presumes,  in  ordinary  cases,  that  the 
debtor  intended  to  pay  in  the  way  which  at 
the  time  was  most  to  his  advantage."  But 
here,  as  we  hare  seen,  the  debtor  has  made 
no  application,  and  can  have  no  sort  of  in- 
terest in  the  decision  of  the  question  by  the 
court  "Where,  however,"  Judge  Gibson 
goes  on  to  say,  "the  interest  of  a  debtor 
could  not  be  promoted  by  any  particular  ai>- 
proprlation,  there  is  no  grround  for  a  pre- 
sumption of  any  intention  on  his  part;  and 
the  law  then  raises  a  presumption,  for  the 
same  reason,  that  the  payment  was  received 
In  the  way  that  was  most  to  the  advantage 
of  the  creditor."  In  the  case  of  Mathews  v. 
.Switzler,  46  Mo.  301,  the  court  says:  "The 
substantial  question  here  is:  Shall  the  orig- 
inal creditor,  who  holds  all  the  notes,  have 
the  full  benefit  of  all  the  securities  which  he 
took  for  his  own  protection?  He  was  not 
satished  with  the  security  of  the  deed  of 
trust,  and  therefore  required  an  additional 
name  upon  one  of  the  notes.  In  the  mean- 
time he  has  surrendered  no  security,  and 
done  nothing  to  prejudice  the  right  of  the 
surety  upon  the  note."  There  It  seems  that 
so  far  from  the  court  applying  the  payment 
so  as  to  exoa&a.te  the  surety,  the  fact  that 
one  note  was  made  secure  by  the  addition  of 
a  surety's  name  was  the  reason  which  de- 
termined the  court  to  apply  the  payment  to 
the  unsecured  debt  Where  a  creditor  has 
two  claims  against  the  same  debtor,  the  one 
secured  and  the  other  not  upon  a  payment 
being  made  the  court  will  apply  it  to  the 
debt  for  which  no  security  was  taken.  And 
Uunger  on  Application  of  Payments  lays 
it  down  as  law  that  the  holder  of  difTerent 
notes  secured  by  deed  of  trust  may  apply 
the  entire  proceeds  of  the  sale  under  the 
deed  to  the  payment  of  those  last  maturing, 
and  will  not  be  prevented  thereby,  either  in 
law  or  equity,  from  obtaining  judgement 
against  a  surety  on  the  note  first  falling  due, 
and  which  was  the  only  note  Indorsed.  And 
the  same  conclusion  is  stated  in  18  Am.  & 
King.  Knc  lAW,  p.  251.  I  am  therefore  con- 
strained to  the  conclusion  that  in  accord- 
ance With  the  preponderance  of  decisions  in 
other  states,  and  the  law  as  recognized  by 
ttila  court  in  the  cases  of  Cole  v.  Withers,  83 
Grat  186,  and  Smith  v.  Loyd,  11  Leigh,  612, 
where  neither  the  debtor  nor  creditor  has 
applied  the  payment  and  the  court  is  called 
upon,  la  the  exercise  of  its  discretion,  to 


make  an  application  of  it  and  there  Is  no 
other  fact  or  circumstance,  upon  whldi  the 
court  can  lay  hold,  to  guide  and  direct  its 
discretion,  the  payment  must  be  appro- 
priated to  that  debt  which  is  least  secured, 
and  that,  therefore,  the  circuit  court  of  Roa- 
noke county  should  have  appropriated  the 
whole  of  the  sum  In  dispute  to  the  note  ot 
the  Transparent  Ice  Company  falling  dne  at 
nine  months  from  date  thereof,  instatd  of 
distributing  the  money  between  the  two 
notes,  and  for  this  error  th«  decree  com- 
plained of  must  be  reversed. 


in  Va.  99) 
BBI/L  et  aL  v.  FARMYILIiB  &  P.  B.  CO.i 
(Supreme  Court  of  Appeals  of  Viri^a.    Feb. 

7,    1895.) 

Cbanob  or  VsKus  —  Watvbr  or  iRKBOVT-iBmn 

— MusiciPAt,  Aid  to  Rauhoads — Curativb  Act. 

1.  Where  a.  cause  is  removed  from  the  dr- 
cult  court  of  one  county  to  that  of  another, 
and  the  parties  appear  in  the  latt^  court  and 
contest  the  matter,  jurisdiction  is  thereby  ac- 
quired, although  the  clerks  of  both  courts  failed 
to  make  note  of  the  order  of  removal,  as  pro- 
vided by  section  3318,  Code  1887. 

2.  where  a  cxuse  is  removed  from  one 
county  to  another,  papers  filed  in  the  first  conn- 
ty  before  removal  are  a  part  of  the  record  in 
die  case. 

3.  The  legislature  may  authorize  a  county 
or  municipality  to  subscribe  to  the  stock  of  a 
railroad  company,  and  to  issue  bonds  to  pay 
for  it:  and,  if  the  conditions  precedent  to  the 
exercise  of  such  power  have  not  been  com^^Iied 
with,  the  legislature  can  cure  all  irregularities 
by  subsequent  legislation. 

4.  Acts  1887-88,  p.  128,  recited  that  C. 
and  P.  coanties  had  subscribed  for  stock  in  a 
certain  railroad,  and  paid  the  subscription  in 
conditional  bonds,  as  previously  authorized  by 
law,  and  enacted  that  upon  completion  of  the 
railroad  the  conditional  bonds  should,  in  the  dis- 
cretion of  the  boards  of  supervisors  of  said 
counties,  be  exchanged  for  coupon  bonds,  stat- 
ing that  the  snm  due  was  for  value  received, 
and  that  on  the  delivery  of  said  coupon  bonds 
certificates  of  stock  should  be  handed  over  to 
the  said  counties.  Said  coupon  bonds  were  nev- 
er exchanged  as  above  by  the  supervisors.  Held, 
that  by  said  act  all  irregularities  and  defects 
in  tiie  proceedings  and  election  by  which  said 
conditional  bonds  were  authorised  were  cured. 
Harrison,  J.,  dissenting. 

Appeal  from  circuit  court  of  dty  of  Petwa- 
burg;  B.  A.  Hancock,  Judge. 

This  was  a  proceeding  by  WiUIam  Flana- 
gan and  Robert  Bell  to  enjoin  the  enforce- 
ment of  certain  bonds  issued  by  Powhatan 
county  in  aid  <tt  the  Farmville  &  Pow- 
hatan Railroad  Company,  and  from  a  de- 
cree declaring  said  bonds  valid  an  appeal  ia 
taken.     Affirmed. 

Wm.  M.  Flanagan  and  B.  P.  Buford,  for 
appellants.  Pegram  &  Strlngfellow,  for  ap- 
pellee. 

BUCHANAN,  J.  The  first  assignment  of 
error  In  this  case  is  that  the  circuit  court 
of  the  dty  of  Petersburg,  which  entered  the 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  tbr 
Lynchburg  but. 
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decree  amwaled  from,  had  no  Jurisdiction  of 
the  case.  It  am>earB  from  the  record  that 
the  ault  was  brought  in  the  circuit  court  of 
Powhatan  county  by  the  appellanta,  William 
Flanagan  and  Robert  Bell,  dtisens  and  tax- 
payers of  that  county,  for  the  benefit  of 
themaelves  and  other  taxi>ayer8,  against 
the  FarmTille  &  Powhatan  Railroad  Com- 
pany and  the  board  of  Buperriaora  of  that 
county,  to  enjoin  the  railroad  company  frcnn 
asserting  and  exerciaiug  any  rights  under  ui 
alleged  subecriptlon  of  $40,000,  made  by  that 
county  to  the  railroad  company,  and  to  re- 
strain the  board  of  superriaora  from  levying 
taxes  to  pay  the  bonds  issued  to  pay  such 
subscription,  to  set  aside  and  annul  the 
■ame,  and  for  general  relief.  After  the 
cause  had  been  pending  in  that  court  from 
January,  ISdl,  to  April,  1892,  during  which 
time  the  bill  and  amended  bill,  petitions, 
demurrers,  and  answers  had  been  filed,  the 
case  was  removed  to  the  circuit  court  for 
Chesterfield  county,  because  the  Judge  was 
80  situated  that  In  his  Judgment  it  was  im- 
proper for  him  to  try  the  cause.  In  Decem- 
ber of  that  year,  by  consent  of  parties,  the 
cause  was  removed  from  the  circuit  court  of 
Chesterfield  county  to  the  circuit  court  of 
the  city  of  Petersburg.  The  papers  copied 
Into  the  record  show  these  facts.  But  the 
clerk  of  the  circuit  court  of  Powhatan  coun- 
ty failed  to  make  and  certify  copies  of  the 
rules  and  orders  made  in  bis  court  In  the 
case  before  Its  removal  to  Chesterfield  coun- 
ty, as  required  by  section  3318  of  the  Code. 
The  clerk  of  the  circuit  court  of  Chesterfield 
was  guilty  of  the  same  negligence  when  the 
case  was  removed  from  his  court  to  the 
circuit  court  of  the  city  of  Petersburg.  It 
Is  contended  by  the  counsel  of  appellants 
that,  since  the  suit  was  brought  in  the  cir- 
cuit court  of  Powhatan  county,  luid  there  Is 
no  record  evidence  of  Its  removal  to  the 
drcnlt  court  of  the  dty  of  Petersburg,  the 
Uust-named  court  had  no  Jurisdiction  of  the 
case.  If  there  had  been  no  appearance  in 
the  case  In  that  court  by  the  party  raising 
the  objection  to  Its  lurisdiction.  It  might  pre- 
sent a  question  of  some  difficulty.  But  the 
appellants  here  (the  complainants  In  the 
court  below)  consented  to  the  docketing  of 
the  case  in  that  court,  and  the  following  or- 
der was  entered  at  Its  December  term,  1892: 
"This  cause,  which  was  removed  to  this 
court  from  the  circuit  court  of  Chesterfield 
county,  was  this  day  docketed  in  this  court 
by  consent  of  the  parties  by  counsel;  and 
thereupon,  on  motion  of  the  plaintiffs  by 
counsel,  leave  is  given  them  to  file  their  sup- 
plemental and  amended  bill  No.  2,  which  Is 
accordingly  filed."  The  case  was  then  pro- 
ceeded In  to  a  final  decree,  without  objection 
upon  the  pert  of  any  one.  The  circuit  court 
of  Petersburg  had  general  Jurisdiction  of  the 
class  <rf  cases  to  which  this  case  belongs, 
and  by  consenting  that  this  case  might  be 
docketed  and  proceeded  In  In  that  court  the 
aH>ellant8  waived  all  right  to  object  to  Its 


Jurisdiction,  even  though  there  had  never 
been  any  order  removing  the  case  from  the 
circuit  court  of  Powhatan  county.  The  mere 
fact  of  a  party  taking  and  agreeing  to  a 
continuance  is  evidence  of  his  having  made 
himself  a  party  to  the  record,  and  of  his 
having  recognized  the  case  as  In  court.  It 
is  too  late  afterwards  for  him  to  say  that  he 
has  not  been  regularly  brought  into  court 
Harvey  v.  Skipwlth,  16  Grat  416.  If  other 
authority  were  required  for  a  proposition 
of  law  so  plain,  it  will  be  found  in  a  decision 
of  this  court  in  the  case  of  McAlexander  v. 
Hairston,  reported  in  10  Leigh,  486.  There 
an  action  of  slander  was  instituted  in  the 
circuit  superior  court  of  law  and  chancery 
for  Floyd  county.  The  Judge  of  that  court, 
being  so  situated  that  he  could  not  try  the 
case,  removed  it,  after  the  Issues  had  been 
made,  to  the  county  court  of  the  county. 
Trial  was  had  in  that  court,  and  a  Judgment 
rendered.  Upon  a  writ  of  error  the  circuit 
superior  oomrt  of  Montgomery  county  re- 
versed it,  on  the  ground  that  the  county 
court  had  no  Jurisdiction  of  the  case;  but 
upon  a  writ  of  error  to  this  court  the  Judg- 
ment of  the  circuit  court  was  reversed,  and 
that  of  the  county  court  affirmed.  In  de- 
livering the  opinion  of  this  court  In  that 
case.  Judge  Stanard  said:  "Without  decid- 
ing, or  even  considering,  the  question  wheth- 
er the  order  of  the  superior  court,  made  by 
consent  of  the  parties,  removing  the  case  to 
the  county  court  for  trial,  would  proprio 
vlgore  place  the  case,  in  its  then  condition,  In 
the  county  court  for  trial,  •  •  •  I  am 
of  opinion  that  parties  may,  by  consent, 
make  up  the  pleadings  and  issue  in  a  case, 
and  have  It  docketed  in  any  court  having 
Jurisdiction  for  the  trial  of  such  a  case;  that 
over  a  case  so  docketed,  on  the  parties  ap- 
pearing before  the  court  In  which  it  may  be 
so  docketed,  making  no  objection  to  the  regu- 
larity of  the  docketing  of  it,  that  court  may 
exercise  Jurisdiction;  and  that  the  objection 
to  the  Jurisdiction  of  the  court,  coming  for 
the  first  time  after  the  trial  and  Judgment 
Jn  the  case,  cannot  be  sustained." 

The  appellants  Insist  further.  If  It  be  held 
that  the  circuit  court  of  the  city  of  Petersburg 
bad  Jurisdiction  of  the  case,  the  papers  filed 
in  the  case  before  it  was  docketed  In  that 
court  cannot  be  considered  as  parts  of  the 
record.  This  view  cannot  be  sustained.  The 
whole  record  as  copied  was  before  the  circuit 
court  when  it  decided  the  case.  This  is  shown 
by  the  proceedings  had  and  pleadings  filed  is 
the  circuit  court  of  the  city  of  Petersburg. 
In  the  second  amended  and  supplemental  bill, 
filed  in  the  case  after  It  was  docketed  in  that 
court,  the  statement  is  made  that  the  original 
bill  was  then  pending  in  that  court  The 
final  decree  in  the  case  dissolves  the  injunc- 
tion granted  in  the  case,  and  dismisses  the 
original  and  amended  and  supplemental  bills. 
These  bills,  with  all  the  other  pleadings,  and 
the  proofs  taken  in  the  case,  must  therefore, 
have  been  before  the  court  when  that  decree 
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vrnm  entered.  It  Is  not  to  be  presumed  that 
counsel  would  argue  and  the  court  decide  a 
case  In  the  absence  of  these  papers,  when  the 
record  shoiws  as  a  matter  of  fact  that  all  of 
the  papers  were  then  In  that  court. 

Anotba'  ground  of  objection  relied  upon  by 
the  appellants  is  that  the  bonds  Issued  by 
the  county  of  Powhatan  in  payment  of  its 
stock  subscription  to  the  railroad  comi)any 
are  Invalid  because  of  numerous  Irregularities 
attending  the  election  authorizing  their  issue. 
Among  the  more  important  of  these  are  the 
allegations  that  the  wder  of  the  county  court 
directing  the  election  was  Irregular  and  yold; 
that  no  legal  notice  was  given  of  the  election; 
that  the  election  itself  was  irregular  and  Ille- 
gal; that  the  meetings  of  the  board  of  super- 
visors appointing  commissioners  to  make  the 
subscription  of  stock  to  the  railroad  company, 
and  also  their  meetings  directing  the  bonds 
to  lie  issued,  were  illegal;  and  that  the  bonds 
Issued  are  payable  at  a  different  date  from 
that  provided  by  the  statute  authorizing  their 
issue.  The  record  shows  that  the  election 
whose  validity  is  in  question  waa  held  on  the 
7th  day  of  August,  1886;  that  the  stock  sub- 
scription was  made  on  the  5th  day  of  Sep- 
tember of  that  year;  that  the  bonds  were 
issued  by  the  board  of  supervisors,  and  de- 
livered to  the  railroad  company,  on  the  14th 
day  of  October,  1887,  and  were  turned  over 
by  that  company  to  the  Bermuda  Construction 
Company  on  account  of  what  the  railroad 
company  owed  that  company  for  building  the 
railroad;  and  that  the  construction  company 
disposed  of  them  to  various  holders.  The 
h(dders  of  the  bonds,  who  are  parties  to  this 
snit,  claim  that  they  are  bona  fide  purchasers 
for  value,  and  that,  although  the  proceedings 
bad  prior  to  their  issue,  and  which  ware  con- 
ditions precedent,  may  have  been  Irregular, 
or  even  in  violation  of  the  law  which  author- 
ized their  issue  (which  is  denied),  still  the  re- 
cital on  the  face  of  the  bonds  that  they  were 
issued  pursuant  to  the  law  which  authorized 
their  issue  estops  the  appellant  from  questlcm- 
Ing  their  validity.  They  also  daim  that  the 
county  of  Powhatan  and  Its  ta.xpa.jeT8  are 
estopped  from  questioning  their  validity  by 
reason  of  their  failure  to  interfere  and  enjoin 
their  Issue  when  they  were  about  to  be  Issued, 
before  the  rights  of  bona  fide  third  parties 
had  accrued,  and  by  receiving  and  keeping  the 
proceeds  or  benefits  derived  from  them.  They 
claim  that  the  bonds  were  used  for  the  pur- 
pose of  paying  for  the  construction  of  the 
railroad  through  the  county,  and  that  no  ob- 
jection was  made  to  the  action  of  the  board 
of  supervisors  in  issuing  and  delivering  them 
to  the  railroad  company,  or  any  steps  taken  to 
question  their  validity,  until  the  16th  day  of 
December,  1890,  when  this  suit  was  brought, 
and  the  Injunction  hereinbefore  mentioned  ob- 
tained. This  was  more  than  four  years  after 
the  election  was  held,  more  than  Oiree  years 
after  the  bonds  were  Issued,  and  several 
months  after  the  railroad  was  completed. 

It  la  also  contended  by  the  appellees  that, 


even  if  the  facts  stated  in  the  bill  and  amend- 
ed bills  were  true,  and  the  matters  of  estop- 
pel relied  upon  were  held  to  be  insufficient, 
still  the  appellants  are  not  entitled  to  the 
relief  sought,  because  the  action  of  the  aothor- 
itles  of  Powhatan  county  io  making  the  sub- 
scription to  the  railroad  company  and  In  issu- 
ing and  delivering  the  bonds  in  payment 
thereof  was  ratified  and  oonflrmed  by  the 
general  assembly  by  act  approved  February 
8,  1888.  If  it  be  true,  as  claimed,  that  the 
legislature  has  ratified  and  confirmed  the  ac- 
tion of  the  county  In  maldng  such  subscrip 
tlon  and  Issuing  such  bonds,  it  will  be  un- 
necessary to  consider  any  of  the  questions 
raised  in  the  case  as  to  their  r^rola^lty  or 
validity;  for  the  power  of  the  legislatnre  to 
authorize  a  county  or  other  municipality  to 
make  such  a  subscription  to  the  stock  of  a 
railroad  company,  and  to  Issue  bonds  with 
which  to  pay  it,  is  settled  in  this  state.  And 
it  is  also  settled  that  If,  by  reason  of  mistake, 
carelessness,  or  other  cause,  the  conditions 
precedent  to  the  exercise  of  such  power  t^ 
the  municipality  have  not  been  compiled  with, 
the  legislature  can  cnre  all  Irregularities  by 
subsequent  legislation,  and  make  such  aw- 
tiacts  as  valid  and  binding  as  if  all  the  con- 
ditions precedent  had  been  strictly  complied 
with.  Redd  t.  Supervisors,  31  Grat  693; 
Supervisors  v.  Randolph,  89  Va.  614,  16  S.  E. 
722.  The  effect  of  the  act  of  February  8. 
18S8,  will  now  be  considered.  The  act  is  as 
follows: 

"Whereas  the  counties  of  Cumberland  and 
Powhatan  have  each  snbBCribed  forty  thou- 
sand dollars  to  the  capital  stock  of  the  Farm- 
ville  and  Powhatan  Railroad  Company,  and 
have  paid  such  subscription  in  conditional 
bonds,  as  authorized  by  an  act  of  assembly 
approved  February  fifth,  eighteen  hundred 
and  eighty-six,  entitled  "An  act  to  authorize 
a  subscription  by  the  counties  of  Cumberland 
and  Powhatan  to  the  stock  of  the  FarmvUle 
and  Powhatan  Railroad  Company" ;   therefore^ 

"1.  Be  It  enacted  by  the  general  assembly 
of  Virginia,  that  on  the  completion  of  the 
FarmvUle  and  Powhatan  Railroad,  as  pro- 
posed, across  the  counties  of  Cumberland 
and  Powhatan,  ra^ectlvely,  the  said  con- 
ditional bonds,  issued  by  the  said  counties 
respectively,  shall.  In  the  discretion  of  the 
respective  boards  of  auperviscH's  of  said  coun- 
ties, be  exchanged  for  compon  bonds,  stating 
that  the  sum  due  is  for  value  received,  ag- 
gregating an  equal  amount,  with  like  condi- 
tions as  to  rate  of  Interest  and  time  and 
place  of  payment  of  principal  and  Interest. 
On  such  exchange  being  made,  there  shall  be 
delivered  to  such  county,  certificates  of  stock 
of  the  FarmvUle  and  Powhatan  Railroad 
Company  for  an  amount  equal  to  that  of  said 
coupon  bonds  delivered." 

The  general  rule  of  construction  is  that  a 
statute  ought  not  to  be  given  a  retrospective 
effect,  unless  It  can  be  ascertained  with  cei^ 
talnty  from  the  language  of  the  act  that  suco 
was  the  intention  of  the  legislature    Ht. 
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UUlon  says  (▼olam«  2,  Muni  Corp.  {  544): 
"Subsequent  legislative  sanction  within  CMi- 
■tltutlonal  limits  is  equivalent  to  original 
authority,  but  the  intention  of  the  legisla- 
ture to  validate  the  subscription  or  the  bonds 
must  clearly  appear  from  the  terms  of  the 
curative  act"  Mr.  Cooley  says:  "Legislar 
tlon  of  this  character  Is  exceedingly  liable 
to  abuse;  and  it  is  a  sound  rule  of  construc- 
tion that  a  statute  should  have  a  prospective 
operation  only,  unless  its  terms  show  clear- 
ly a  legislative  intention  that  it  should  oper- 
ate retrospectively."  Cooley,  Const  Llm.  p. 
456.  Testing  the  act  in  question  by  these 
rules,  it  would  seem  that  its  only  effect  would 
be  to  give  to  the  boards  of  sapervisora  of 
those  counties,  respectively,  the  right.  If  they 
chose  to  exercise  It  of  exchanging  coupon 
bonds  for  the  conditional  bonds  theretofore 
issued,  and  to  receive  an  equal  amount  of 
stock  of  the  railroad  company  therpfor,  with- 
out in  any  way  depriving  those  counties,  or 
their  taxpayers,  of  the  right  of  setting  up 
any  defense  which  they  might  have  to  the 
validity  of  the  conditional  bonds.  This  seems 
to  be  the  fair  and  legitimate  construction  of 
the  act,  for  there  is  nothing  In  It  that  shows 
with  clearness  and  certainty  an  intention 
to  ratify.  As  was  said  in  State  v.  StoU,  17 
WaU.  436:  "If  the  legislature  Intended  to 
do  what  is  claimed,  they  ought  to  have  done 
so  openly,  Intelligibly,  and  In  language  that 
could  not  be  misunderatood.  And  as  a  doubt- 
ful or  obscure  declaration  would  not  be  Jus- 
tifiable, so  it  Is  not  to  be  imputed."  Hayes 
T.  Holly  Springs,  114  U.  S.  120,  126,  6  Sup. 
Ot  785.  To  give  It  the  construction  con- 
tended for,  would  be  to  hold,  It  seemed  to 
me,  that  an  act  passed  ostensibly  for  the 
purpose  of  giving  a  privlTege  or  granting  a 
power  would  result  in  talcing  away  a  right, 
or  in  cutting  off  a  remedy;  and,  if  It  were  a 
question  of  first  Impressicm  In  this  court, 
I  would  be  nnwlUlng  to  give  it  the  construc- 
tion contended  for.  But  the  same  question 
b&B  been  before  this  court  once  upon  this  very 
statute,  and  once  upon  a  similar  statute,  and 
the  court  adc^ted  the  construction  conteod- 
ed  for  by  the  appellees. 

In  the  case  of  Redd  v.  Supervisors,  report- 
•d  in  31  Orat  695,  a  statute  was  held  to  rati- 
fy and  confirm  a  subscription  to  a  railroad 
company  made  by  that  county.  The  people 
of  Henry  county  had  voted  a  subscription 
of  $100,000  to  the  capital  stock  of  the  Dan- 
ville &  New  River  Railroad  Company.  Be- 
fore the  bonds  were  issued,  a  suit  was 
brought  by  taxpayers  of  that  county  to  en- 
join the  Issue  of  the  bonds  with  which  to 
pay  the  subscription,  alleging  that  the  pro- 
ceedings which  led  up  to  the  subscription 
were  Irregular  and  illegraX  While  that  case, 
which  had  been  appealed,  was  pending  in 
this  court,  the  general  assembly  passed  a  stat- 
ute, which  will  be  found  in  the  Acts  of  As- 
sembly of  1878-79  (page  282).  In  the  pre- 
amble of  that  act  it  is  recited  that  a  snbscrip- 
tton  of  $100,000  had  been  voted  by  the  peo- 
T^0s.s.na28— 60 


pie  of  that  coutaty  to°  the  stock  of  tbat  ratl- 
road  company,  and  then  It  Is  recited  that  It  has 
been  suggested  that  the  said  subscription  of 
$100,000  may  require  the  imposition  of  an 
annual  tax  In  excess  of  the  amount  on  the 
$100  value  of  taxable  property  specified  In 
section  62,  c.  61,  of  the  Code  of  18TS.  For 
that  reason  the  statute  was  passed  which 
authorized  the  supervisors  of  that  county  to 
carry  out  the  wishes  of  the  majority  of  the 
voters  of  that  county  as  expressed  by  said 
vote,  or  which  may  hereafter  be  expressed 
by  tlie  voters  of  said  county,  and  to  assess 
and  levy  such  tax  as  might  be  necessary  to 
pay  that  subscription,  or  any  such  subscrip- 
tion to  said  oomi>any  as  might  hereafter  be 
made,  etc.  The  act  seems  to  ccmtemplate 
that  the  vote  already  taken  might,  for  some 
cause,  be  held  invalid,  and  that  another  elec- 
tion might  be  necessary  in  order  to  authorize 
the  county  to  make  such  subscription.  At 
that  very  time  a  case  was  pending  upon 
appeal  In  this  court,  as  stated  above,  to  test 
the  validity  of  the  subscription  already  made. 
Notwithstanding  these  facts,  this  court  held 
that,  if  there  had  been  any  defects  or  Irregu- 
larities in  the  election  or  other  proceedings 
leading  up  to  the  subscription,  they  were 
all  cured  by  that  statute.  The  judge  deliv- 
ering the  opinion  of  the  court  on  this  point 
said:  "Since  the  foregoing  opinion  was  writ- 
ten, it  has  come  to  my  knowledge  that  the 
governor  of  the  commonwealth  has  approved 
an  act  passed  by  the  general  assembly  au- 
thorizing the  supervisora  of  Henry  county 
to  carry  out  the  wishes  of  the  majority  of  the 
voters  of  Henry  county  as  expressed  by 
the  vote  taken  on  the  lltli  day  of  September, 
1876,  and  to  assess  and  levy  such  annual  tax 
as  may  be  necessary  to  pay  the  subscription 
of  one  hundred  thousand  dollars,  notwith- 
standing the  limitations  prescribed  by  the 
sixty-second  section  of  chapter  61  of  the 
Code.  The  conclusions  which  I  have  reached 
in  this  case  are  independent  of  the  special 
act  referred  to,  but  it  may  be  as  well  to 
say  that.  If  there  were  any  defects  or  Irreg- 
ularities In  the  proceedings  reviewed  in  this 
opinion,  which  might  offset  the  subscription 
made  by  the  supervisors,  they  are  cured  by 
this  legislation.  That  such  legislation  is 
valid,  seems  to  be  well  settled.  Defective 
subscriptions  may  in  all  cases  be  ratified 
where  the  legislature  could  have  originally 
conferred  the  power.  Mistakes  and  irregu- 
larities are  of  frequent  occurrence  in  munici- 
pal elections,  and  the  state  legislature  has 
often  had  occasion  to  pass  laws  to  obviate 
such  difficulties.  Such  laws,  when  they  do 
not  Impair  any  contract,  or  injuriously  af- 
fect the  rights  of  third  persons,  are  never 
regarded  as  objectionable,  and  certainly  are 
within  the  competency  of  the  legislative  au- 
thority." The  provisions  of  that  statute,  both 
in  the  preamble  and  in  the  enacting  clause, 
are  very  similar  to  the  act  we  are  consider- 
ing. Its  provisions  show  no  more  clearly 
or  certainly  that  It  was  intended  by  the  legls- 
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laton  to  luiTS  a  retxospectlTe  effect  than 
does  the  act  of  February  8,-1888. 

Tn  the  cajse  of  Supervisors  t.  Randolph,  re- 
ported In  89  Va.  614,  16  S.  E.  722,  the  act  of 
February  S,  1888,  was  brought  before  this 
court  for  construction.  In  that  case  the  Judge 
delivering  the  opinion  of  the  court  said:  "Be- 
sides, whatever  ground  of  objections  there 
might  be  if  the  case  stood  upon  the  act  of 
February  5,  1886,  alone,  any  irregularities 
which  may  have  occurred  in  the  proceedings 
under  that  act  were  cured  by  the  act  of  Feb- 
ruary 8,  1888.  The  latter  act  recognized  the 
validity  of  the  subscription  that  had  been 
made,  and  all  that  had  been  done  under  the 
prior  act,  and  In  express  terms  authorized  the 
issue  of  coupon  bonds,  on  completion  of  the 
railroad  across  the  counties  of  Cumberland 
and  Powhatan,  in  lieu  of  the  conditional 
bonds  which  had  already  been  issued  to  the 
railroad  company  under  the  prior  act  This 
it  was  clearly  competent  for  the  legislature 
to  do,  both  on  principle  and  authority." 

These  authorities  seem  to  be  conclusive  of 
the  question  that  the  effect  of  the  act  of  Feb- 
ruary 8, 1888,  was  to  cure  all  irregularities  or 
defects  in  the  bonds,  or  In  the  i>roceedIug8 
leading  up  to  their  execution.  Having  reach- 
ed this  conclusion,  It  renders  a  decision  of  the 
other  questions  raised  unnecessary.  Our 
opinion,  therefore,  is  that  there  is  no  error  in 
the  decree  of  the  circuit  court  of  the  city  of 
Petersburg,  and  ttiat  it  should  be  affirmed. 

KEITH,  P.  I  concur  fully  in  tlie  conclu- 
sion reached  by  Judge  BUCHANAN  in  the 
opinion  Just  read  in  this  case,  and  I  think  the 
decree  appealed  from  should  be  affirmed. 
Such  Irregularities  as  may  have  existed  ante- 
cedent to  the  issuing  of  the  bonds  by  the  coun- 
ty of  Powhatan  have  been  cured  by  the  act  of 
assembly  referred  to.  This  would  be  my 
Judgment  were  the  question  one  of  first  Im- 
pression, and  my  confidence  In  its  correctness 
Is,  of  course,  greatly  strengthened  by  the  de- 
cisions of  this  court  in  the  case  of  Bedd  v. 
Supervisors,  31  Grat  695,  the  opinion  in 
which  was  delivered  by  Judge  Burks,  and  in 
the  very  recent  case  of  Supervisors  v.  Ran- 
dolph, 89  Va.  614,  16  S.  E.  722,  in  which  the 
opinion  was  delivered  by  Judge  Lewis,  con- 
struing the  statute  relied  upon  here. 

HARRISON,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  my 
brethren  in  this  case.  I  cannot  see  that  the 
act  under  consideration  ratifies  anything,  or 
was  intended  to  be  retrospective  In  its  opera- 
tion. It  seems  to  me  the  only  purpose  of 
the  act  was  to  give  the  county  of  Powhatan 
the  privilege  of  issuing  coupon  bonds  in  the 
place  of  conditional  bonds.  The  county  de- 
clined to  exercise  this  privilege.  And  the 
act,  which,  on  its  face,  was  intended  as  a 
benefit,  is  now  made  the  means  of  ruin  to  the 
beneficiary,  so  far  as  the  payment  of  this 
large  debt  Is  concerned.  Hy  views  on  this 
subject  are  ao  f  uUy  expressed  In  the  reason- 


ing of  Jadg«  BUCHANAN  against  his  con- 
clusion that  I  deem  it  unnecessary  to  soy 
more,  except  to  add  that  I  do  not  attach  to 
the  two  cases  reUed  on  for  his  cfmclusion  the 
weight  given  them  by  him.  The  constroc- 
tlon  of  the  act  was  not  necessary  to  the  deci- 
sion of  either  of  tiiose  cases.  In  Redd  v. 
Supervisors,  31  Orat  695,  the  case  had  been 
decided  on  its  molts  in  favor  of  the  railroad 
without  regard  to  the  act;  and  in  the  case  of 
Supervisors  v.  Randolph,  89  Va.  614,  16  S.  E. 
722,  the  county  ita^  had  ratified  all  prior 
proceedings  by  accepting  the  privilege  given 
in  the  act,  and  issuing  the  coupon  bonds. 
This  the  county  of  Powhatan  declined  to  do, 
and  was,  therefore.  In  my  opinion,  entitled 
to  all  defenses  against  the  conditional  bonds 
which  she  could  have  made  before  the  act 
was  passed,  and  is  not  estopped  to  make  that 
defense  by  Its  letter  or  spirit. 


(tl  Va.  U) 
BBI8TOW  T,  OATLIN.i 
(Supreme  Gonrt  of  Appeals  of  Virginia.    Jan. 
17,  1895.) 

SffPBBSBDEAS  OK  APFBAL— EPFBOT— OaDBB  A^ 
POIKTINO  BbOBIVBB. 

A  supersedeas  is  only  intended  to  staf 
further  proceedings  until  the  appellate  court  can 
pass  on  the  questions  involved  in  the  appeal, 
and  therefore  a  receiver  in  whose  hands  the 
court  places  certain  property  is  not  guilty  of 
contempt  in  dealing  with  the  property  pend- 
ing an  appeal  and  supersedeas  on  the  order 
appointing  him  receiver. 

Original  proceeding  in  the  supreme  court  of 
appeals  to  punish  E.  A.  Catlin  for  contempt 
of  court    Rule  discharged. 

Pollard  &  Lands,  for  petitioner.  Preston 
&  Leake  and  MJeredith  &  Oocke,  for  respond- 
ent 


HARRISON,  J.  On  the  11th  day  of  Sep- 
tember, 1894,  this  conrt,  sitting  at  Staunton. 
"Va,,  upon  the  petition  of  L.  (X  Bristow,  trus- 
tee, appellant  awarded  a  rule  against  E. 
A.  Catlin,  president  of  the  Home  Building 
Company,  returnable  November  8,  1894,  to 
this  court  at  its  place  of  session  at  Richmond, 
to  show  cause^  If  any,  why  he  should  not  be 
attached,  fined,  and  imprisoned  for  contempt 
of  the  order  of  this  court  This  rule  was 
executed  upon  B.  A.  Catlin  September  20, 
1894.  The  order  allowing  the  appeal  In  the 
case  of  Bristow,  Trustee,  ▼.  Home  Building 
Company,  Perpetual,  now  under  cmialdera- 
tlon,  is  in  these  words:  "Appeal  allowed  and 
supersedeas  awarded.  Bond  required  In  the 
penalty  of  $100.00,  conditioned  as  the  law  di- 
rects." The  petition  asking  that  the  rale 
be  awarded  sets  forth  that  said  B.  A.  Cat- 
lin was  continuing  to  control  the  property 
placed  in  his  hands  by  the  injnnctlmi  order, 
and  to  collect  the  rents  arising  tberefrmn,  la 
violation  of  the  supersedeas  awarded  on  ap- 

1  Reported  by  F.  &  Kirkpatiick.  fiaq..  of  the 
Lynchburg  bar. 
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peal,  and  In  contempt  of  this  court    It  la  In- 
sisted that  the  effect  of  the  supenedeaa  was 
to  OTertnni  the  condition  of  affaire  at  the 
time  the  appeal  was  allowed,  and  put  the 
parties  back  In  the  condition  they  were  before 
the  Injnnctioa  was  granted  and  the  receiver 
appointed;   that  it  was  the  duty  of  said  B. 
A.  Catlln,  after  the  supersedeas  was  award- 
ed, to  deliver  the  property  under  his  control 
as  receiver  to  Ii.  0.  Bristow,  trustee.    This 
construction  of  the  effect  of  the  supersedeas 
would  give  it  the  force,  temporarily  at  least, 
which  a  final  Judgment  on  the  appeal  would 
have.     The  very  question  which  the  appeal 
was  intended  to  litigate  would  have  been  dis- 
posed of  in  advance  of  the  hearing  by  mere 
operation  of  the  appeal  Itself.     We  think 
this  is  a  miBapprehenslon  of  the  effect  of  a 
supersedeas  in  a  case  like  thla     A  super- 
sedeas is  only  intended  to  stay  further  pro- 
ceedings, to  leave  matters  in  the  condition  It 
finds  them  until  the  appellate  court  can  hear 
the  case,  and  pass  on  the  questions  Involved 
In  the  appeal.     It  Informs  the  sheriff  that  the 
record   has  been   moved   into  the  appellate 
court  for  the  correction  of  errors,  and  en- 
Joins  upon  blm  to  give  notice  to  the  other 
party  to  appear  in  the  appellate  court  and 
answer  the  complainant  in  error.    4  Minor, 
Inst  pt  1,  p.  854;    1  Rob.  Prac.  (Old  Ed.) 
p.   660.     A  writ  of  supersedeas   is  usually 
awarded  to  a  final  Judgment  at  law  or  a  de- 
cree for  money  to  stop  its  enforcement  until 
the  appellate  court  can  review  the  errors 
complained  of  in  the  proceeding  in  which 
the  Judgment  or  decree  was  rendered.     It 
leaves  the  case  to  stand  in  statu  quo  until 
this  is  done     The  writ  of  supersedeas  in 
this    case   required    nothing   of   the   lower 
court,  nor  of  the  opposite  parties,  except  to 
appear,  and  have  a  rehearing.     It  made  no 
order  against  them,  and  required  nothing  of 
them  except  to  forbear,  all  further  proceed- 
ings until  the  appellate  court  had  reviewed 
the  decrees  complained  of.    The  receiver,  B. 
A.  Catlln,  had  been  appointed  as  such  by 
competent  authority.     He  had  not  been  r»- 
lleved  of  the  responsibility  of  taking  care  of 
the  property  which  had  been  placed  in  his 
bands.     He   would  have  no  more  right  to 
turn  said  property  over  to  L.  C.  Bristow,  trus- 
tee, after  notice  of  the  supersedeas,  than  to 
bave  placed  it  in  the  hands  of  any  stranger 
to  the  controversy.    It  was  of  the  utmost 
importance  to  all  concerned  that  the  property 
should  be  cared  for  pending  the  appeal  by 
some   suitable   and   authorized   person.    It 
would  bave  been  competent  for  either  party 
to  this  controversy  to   have  gone  into  the' 
circuit  court  and  asked  for  the  appointmentof 
a  receiver  to  take  charge  of  the  property 
I>endlng  the  appeal.    See  Moran  v.  Johnston, 
26  Grat  108,     It  would  have  also  been  com- 
petent for  the  receiver  himself  to  have  ap- 
plied to  said  court  for  its  guidance  and  direc- 
tion, aSter  notice  of  the  supersedeas,  and 
tbis  would  have  been  the  proper  course  for 
him  to  pursue;  but,  inasmuch  as  be  did  no 


more  than  he  would  have  been  authorized  to 
do  by  the  court  bad  he  made  the  api^catlon, 
and  as  no  one  has  been  prejudiced  by  his 
action  in  the  matter,  and  it  is  admitted  at 
bar  that  no  contempt  was  intended,  the  court 
is  of  opinion  that  said  rule  should  be  dis- 
charged, and  the  petition  dismissed. 


(91  Va.  18) 
BRISTOW  V,  HOME  BLDG.  (30.» 
(Supreme  C!onrt  of  Appeals  of  Virginia.    Jan. 
17,  1895.) 

APPKAI.ABUi  Obdsr  — Appoihtmbkt  ot  BsoBivaB 
— Injchotioh— NOTIOS. 

1.  A  refusal  to  dissolve  an  Injunction  ap- 
pointing a  receiver  is  an  appealable  order,  al- 
though the  causes  in  which  the  question  arises 
are  still  at  rules. 

2.  Notice  should  be  given  to  the  adverse 
party  in  Interest  where  an  application  is  made 
to  court  for  an  injunction  ana  appointment  of  a 
receiver,  except  In  case  of  most  obvions  necessi- 
ty for  prompt  action. 

8.  Where  a  court  refuses  to  dissolve  an  in- 
janctioD,  it  is  equivalent  to  holding  that  upon 
tall  notice  and  argument  the  injunction  ought 
to  have  been  granted. 

4.  A  company  held  deeds  of  trust  npon  cer- 
tain property  for  a  sum  far  in  excess  of  it* 
value,  when  the  grantor  made  a  general  assign- 
ment in  which  the  property  in  question  was  in- 
cluded. The  court  began  to  administer  the  as- 
signment through  the  trustee  named.  The  com- 
pany then  asked  for  a  receiver  for  the  specific 
property  upon  which  it  had  a  lien,  to  collect 
rents  for  its  benefit  and  that  the  tnistee  under 
the  assignment  be  enjoined  from  disturbing  the 
proper^,  which  was  granted.    Hdd  not  error. 

5.  When  the  mortgaged  premises  will  prob- 
ably be  Insufficient  to  pay  the  debt,  and  the 
mortgagor  is  insolvent  the  mortgagee  is  entitled 
to  the  rents,  to  satisfy  the  anticipated  deficien- 
cy, and  may  obtain  a  receiver  for  the  purpose. 

Appeal  from  circuit  court,  Henrico  county; 
B.  K.  Wellford,  Jr.,  Judge. 

Bill  by  Robert  F.  Iiudc  and  others  agalinst 
Ii.  C.  Bristow,  trustee,  the  Home  Building 
Company,  and  others.  From  an  order  ap- 
pointing a  receiver,  Bristow  appeals.  Af- 
firmed. 

Pollard  St  Sands  and  Bristow  &  Beveridge, 
for  appellant  Preston  &  Leake  and  Mere- 
dith &  Cocke,  for  appellees. 

HARRISON,  J.  George  D.  Gaines,  of  the 
city  of  Richmond,  being  the  owner  of  lot  No. 
178  In  the  plan  of  Sidney,  adjacent  to  the 
city  of  Richmond,  in  the  county  of  Henrico, 
and  desiring  to  Improve  the  same,  borrowed 
from  the  Home  Building  Company,  Perpet- 
ual, the  sum  of  $20,000,  for  which  he  execut- 
ed nine  bonds,  the  first  eight  being  each 
for  the  sum  of  $2,200,  and  the  ninth  for  the 
sum  of  $2,400.  Said  lot  178  was  divided 
into  nine  lots,  and  he  executed  nine  separate 
deeds  of  trust  securing  one  of  said  bonds 
upon  each  of  said  lots.  These  several  deeds 
were  each  dated  October  6,  1892,  and  were 
all  recorded  on  the  24th  day  of  December, 
1892,    in   the    cleA's   ofQce   of  the   amnty 


1  Reported  by  F.  B.  Kirkpatrick.  'fiisq.,  of  the 
Lynchbnrg  bar. 
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court  of  Henrico  county.  The  money  thus 
borrowed  was  used  In  paying  off  a  bal- 
ance of  purchase  money  due  on  said  lot 
178,  and  In  erecting  dwelling  houses  there- 
on. On  the  22d  day  of  July,  1893,  the  said 
George  D.  Gaines  executed  a  general  deed 
of  assignment  to  Ii.  G,  Bristow,  as  trus- 
tee, In  which  he  sets  forth  ttiat  he  is  largely 
indebted  in  sundry  sums  of  money  due  and 
to  become  due;  that  he  is  unable  to  meet 
the  demands  of  bis  creditors;  that  a  large 
amount  of  his  Indebtedness  is  secured  by 
deeds  of  trust  and  other  liens  on  his  real  and 
personal  estate,  and  that  he  is  unable  to  re- 
new or  meet  said  obligatioBB.  He  then  con- 
veys to  said  L.  O.  Bristow,  trustee,  all  of 
bis  property,  real  and  personal,  consisting  of 
a  large  amount  of  improved  and  unimproved 
real  estate  situated  in  the  city  of  Richmond, 
and  county  of  Henrico,  Va.,  and  elsewhere, 
and  a  large  personal  estate  of  different  kinds, 
to  be  held  by  said  L.  C.  Bristow,  trustee,  sub- 
ject to  the  terms  and  provisions  of  the  trust 
Among  other  real  estate  conveyed  In  tbis 
deed,  is  the  same  property  wbldi  was  con- 
veyed by  deed  dated  October  6,  1892,  to  the 
trustees  of  the  Home  Building  Company, 
Perpetual,  to  secure  to  said  company  the 
$20,000  loaned  by  it  to  said  Gaines.  This 
general  deed  of  trust,  after  securing  first  a 
fee  of  $200  for  services  in  prepaiing  said 
deed  and  other  expenses  attending  its  execu- 
tion and  recordation,  including  5  per  cent, 
commission  to  the  trustee,  secures  the  cred- 
itors of  said  George  D.  Gaines,  aggregating 
a  very  large  amount.  In  several  classes. 
Large  powers  are  given  the  trustee  in  the 
matter  of  selling,  renting,  and  improving 
said  property.  He  Is  empowered  to  take 
charge  of  all  real  estate,  collect  all  rents, 
and  pay  the  same  out  under  the  terms  and 
provisions  of  said  trust  The  $20,000  debt 
due  the  Home  Building  Company,  Perpetu- 
al, is  secured  in  the  second  class,  along  with 
%  large  number  of  other  creditors. 

As  b^ore  stated,  this  deed  was  recorded 
on  the  24th  day  of  July,  1883,  and  on  the 
25th  day  of  July,  1893,  Robert  F.  Luck.  Jr., 
J.  L.  Butler,  and  William  S.  Gunn,  suing  for 
themselves  and  all  other  creditors  secured 
In  said  deed,  filed  their  bill  In  the  circuit 
coort  of  Henrico,  praying  to  bave  the  trust 
created  by  said  deed  administered  under 
the  orders  and  decrees  of  said  circuit  court, 
and  asking  that  said  Bristow,  trustee,  be 
required  to  give  bond  and  security  for  the 
faithful  discbarge  of  his  duties  as  such, 
and,  in  default  of  his  doing  so,  that  an  In- 
junction be  awarded  restraining  said  Bris- 
tow from  executing  said  trust,  and  that  a 
receiver  be  appointed  to  take  charge  of  the 
property  conveyed  in  said  deed.  To  this 
bill  the  creditors  of  Gaines,  including  the 
said  Home  Building  Company,  Perpetual, 
L.  O.  Bristow,  tmstee,  and  others,  were 
made  parties  defendant  Uxwn  the  filing  of 
this  bill  the  court  on  motion. of  the  plain- 
tiffs, entered  an  order  requiring  said  It,  0. 


Bristow,  trustee,  to  entw  into  bond  before 
the  clerk  of  tbe  circuit  court  of  Henrico 
county  in  the  penalty  of  $5,000,  with  proper 
security,  to  be  approved  liy  said  clerk,  and 
restraining  and  enjoining  said  Bristow, 
trustee,  from  executing  said  deed  until  be 
should  execate  said  bond.  In  accordance 
with  said  order,  tbe  bond  was  givoi  on 
tbe  26th  day  of  July,  1893.  On  the  15th  day 
of  Septembo-,  1893,  the  Home  Building 
Company,  Perpetual,  presented  its  bill  to 
the  Judge  of  the  hustings  court  of  tbe  city 
of  Richmond,  setting  forth  its  prior  deed 
of  trust  securibg  $20,000,  on  lot  178,  subdi- 
vided into  nine  lots,  and  evidenced  by  tbe 
nine  deeds  of  trust  already  described,  char- 
ging that  said  debt  was  due;  tliat  in  ac- 
cordance with  the  terms  of  the  deed  of  trust 
securing  it  they  could  now  sell  said  proper- 
ty; that  the  debts  secured  in  the  Bristow 
deed  of  trust  were  all  subsequent  to  their 
lien;  and  that  the  value  of  the  property 
upon  which  said  company  held  this  prior 
deed  of  trust  was  not  sufilclent  to  pay  said 
company  and  certain  mechanics'  liens  rest- 
ing thereon.  To  this  biU  Ii.  a  Bristow, 
trustee,  George  D.  Gaines,  and  the  creditors 
of  said  Gaines  are  made  parties  defendant 
The  prayer  is  tiiat  L.  C.  Bristow,  trustee, 
his  agents  and  attorneys,  be  enjoined  and 
restrained  from  exercising  any  control  over 
the  property  on  which  said  company  bad 
a  lien,  and  that  they  be  enjoined  from  dis- 
posing of  any  rents  already  collected  from 
said  property,  and  that  a  receiver  be  ap- 
pointed to  take  ctiarge  of  this  particular 
property,  rent  it  out  and  hold  tbe  rents  un- 
til the  further  order  of  the  court;  that  tbe 
liens  on  this  property  be  asoertalned,  and 
tbe  property  sold,  and  tbe  proceeds  applied 
to  the  payment  of  its  Hen;  and  for  gen- 
eral relief.  The  Judge  of  the  busUngs  court 
granted  the  prayer  of  the  bill,  awarded  the 
Injunction  asked  fbr.  and  appointed  E.  A. 
Catlin  as  receiver  to  take  charge  of  said 
property  and  collect  the  renta,  requiring 
him  to  execute  bond  with  approved  securi- 
ty in  the  penalty  of  $1,000.  mie  said 
L.  C  Bristow,  tmstee,  filed  hia  answw  to 
this  bill,  and  on  the  9tii  day  of  December, 
1893,  by  counsel,  moved  tha  circuit  court  of 
Henrico  county  to  dissolve  the  injunction 
granted  as  aforesaid,  and  discharge  the  re- 
ceiver, Catlin,  which  motion  the  court  ovei^ 
mled;  and  thereupon  said  L.  O.  Bristow, 
trustee,  obtained  from  one  of  the  Judges  of 
this  court  an  appeal  and  supersedeas  to 
said  order  refusing  to  dtesoive  said  injunc- 
tion, and  to  the  order  granting  tbe  same. 

The  first  question  presented  for  our  con- 
sideratioa  te  whether  or  not  the  appeal  io 
this  case  has  been  improvidently  awarded, 
and  should  be  dismissed.  It  is  contended 
that  the  refusal  of  the  eonrt  to  dissolve  the 
injunction  appointing  a  receiver  was  an  in- 
terlocutory decree,  which  did'  not  settle  tbe 
principles  of  tbe  cause,  and  IJierefare  no  ap- 
peal lay  from  It     Bo(&  tliese  caosea  wer* 
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pendlDC  at  rules,  and  neitber  had  progressed 
tar  enough  for  the  court  to  settle  any  of  the 
conflicting  rights  of  creditors;  but  the  ^ect 
of  Ute  court's  refusal  to  dissolve  the  Injunc- 
tion In  the  suit  of  the  Home  Building  Com- 
paay,  Perpetual,  v.  L.  C.  Brlstow,  Trustee, 
and  others,  was  to  decide  that  the  property 
held  by  the  receiver  la  that  case  was,  for  the 
present  at  least,  la  proper  hands,  and  should 
not  be  under  the  control  of  L.  G.  Brlatow, 
trustee,  who  had  given  bond  in  the  first  and 
main  suit,  brought  to  administer  the  oitire 
fund;  and,  this  being  the  question  then  In 
disrate  between  the  parties,  the  order  refus- 
ing to  dissolve  the  Injunction  settled  that  im- 
portant question.  In  the  case  of  Baltimore 
&  O.  H.  Co.  V.  City  of  Wheeling,  13  Grat  40, 
Judge  Moncnre  said  (in  which  all  the  court 
concurred) :  "The  refusal  of  the  court  to  dis- 
solve the  Injunction  adjudicated  the  princi- 
ples to  this  extent:  that  the  injuactlon  had 
not  been  improvldently  awarded,  and  that, 
as  the  cause  then  stood,  it  ought  to  still  be 
continued.  It  is,  therefore,  such  an  order  as 
may  be  appealed  from."  As  before  stated, 
the  Important  question  which  most  concerned 
the  parties  to  this  controversy  was,  who  was 
entitled  to  the  possession  and  control  of  the 
particular  property  placed  in  the  bands  of 
the  receiver  in  the  Home  Building  Company 
suit,  Ik  0.  Brlstow,  trustee,  or  said  receiver? 
This  question  was  decided  in  favor  of  the 
receiver  by  the  order  refusing  to  dissolve  the 
injunction,  and  we  think  this  court  has  the 
power  to  entertain  an  appeal  from  that  order 
to  review  the  same. 

Having,  then,  the  right  to  review  the  ac- 
tion of  the  court  below,  we  come  next  to 
consider  whether  or  not  the  Injunction  was 
Improvldently  awarded,  and  the  appointment 
of  the  receiver  Improper,  under  the  circum- 
stances relied  on  in  the  suit  in  which  that 
order  was  entered.  It  is  contended,  first, 
that  it  was  error  to  grant  the  Injunction  and 
appoint  a  receiver  without  notice  to  the  par- 
ties to  be  affected  thereby.  This  court  haa 
repeatedly  held  that  notice  should  be  given 
to  the  adverse  party  in  interest  of  an  appli- 
cation to  the  court  for  an  Injunction  and  the 
appointment  of  a  receiver,  except  in  cases  of 
the  most  obvious  necessity  for  prompt  action, 
and  where  the  ends  of  justice  would  be  de- 
feated by  delay  for  the  notice  to  be  given. 
It  Is  unnecessary  to  multiply  authorities, 
which  are  well-nigh  unanimously  arrayed  in 
support  of  this  well-settled  and  obviously 
wise  rule.  The  court  is  of  opinion  tliat  the 
necessity  did  not  exist  for  the  action  of  the 
court  without  notice  to  the  adverse  party  in 
this  case.  But,  inaamucfa  as  the  ^»prlety  of 
the  court's  action  In  granting  the  Injunction 
and  appointing  the  receiver  has  been  .consid- 
ered and  argued  by  both  parties  before  the 
circuit  court  upon  the  motion  made  there 
to  dissolve  said  Injunction  and  discharge  the 
receiver,  and  that  court  haa  sustained  the 
original  order  by  refusing  to  dissolve  aald 
Injonctlon  and  discharge  the  reoelvtf,  tbera 


can  be  nottabtg  gained  now  by  dismissing  the 
proceeding  for  the  want  of  notice,  when  the 
injunction  was  asked  'for.  mie  action  of  the 
court  in  refusing  to  dUtaoive  the  injunction 
was  equivalent  to  holding  that,'  upon  full  no- 
tice and  argument,  the  injunction  ought  to 
have  been  granted.  20  Am.  &  Eng.  Ena 
Law,  pp.  24,  25,  and  note. 

It  Is  further  contended  that  the  jud^^e  of 
the  hustings  court  of  Richmond  erred  In 
granting  the  Injunction  and  appointing  the 
receiver,  and  that  the  circuit  court  of  Hen- 
rico erred  in  overruling  the  motion  to  dl^ 
solve  said  Injunction  and  discharge  said  re- 
ceiver. These  two  assignments  of  error  will 
be  considered  together.  The  Home  Building 
Company,  Perpetual,  bad  a  specific  Hen  of 
upwards  of  f^,000  on  certain  property  be- 
longing to  Oeorge  D.  Gaines.  This  company 
had  certain  prior  and  specified  rights,  setforili 
In  Its  deeds  of  trust,  securing  this  large  debt. 
The  said  George  D.  Gaines  made  a  general 
assignment  of  all  his  property,  real  and  par- 
sons], conveying  also  the  property  upon 
which  the  said  Home  Building  Company,  Per- 
petual, held  its  lien.  It  Is  charged  in  the 
bill  asking  for  the  Injunction  and  appoint- 
ment of  a  receiver  that  the  property  cov- 
ered by  the  deed  of  trust  of  said  building 
company  was  not  sufiicient  in  value  to  pay 
the  debt  of  said  company.  This  charge  Is 
not  denied  in  the  answer  of  L.  G.  Brlstow, 
trustee,  to  said  bill,  nor  Is  It  questioned  In 
the  argument  of  the  case  here.  As  already 
stated,  «ome  of  hla  creditors  had  filed  a 
bill  in  chancery  convening  all  the  creditors 
of  said  Oeorge  D.  Gaines,  and  asking  to 
have  hta  general  deed  of  trust  administered 
under  the  orders  of '  the  circuit  -  court  of 
Hemico.  Under  said  general  deed,  the 
trustee  was  authorised  to  collect  all  the 
rents  arising  from  the  real  estate  of  said 
Gaines,  Including  that  upon  which  the 
building  company  held  Its  lien,  and  the  first 
money  realized  was  de^dlcated  to  the  pay- 
m«it  of  counsel  fees,  commissions  to  the 
trustee,  and  a  large  number  of  creditors 
who  were  secured  prior  to  said  building 
company.  The,  Home  Building  Company, 
Perpetual,  was  confronted  with  this  condi- 
tion of  afrairs:  A  large  debt  of  over  $20,000, 
due  from  an  Insolvent  debtor;  no  security 
for  It  except  a  lien  by  deed  of  trust  upon  a 
specific  piece  of  real  estate,  which  was  con- 
fessedly Insufficient  to  discharge  it;  a  trustee 
In  a  gmeral  deed  of  assignment,  collecting  the 
rents  from  the  property  upon  which  It  heM 
Its  special  Hen,  ■with  powei-  to  appropriate 
said  rent  to  6ther  purposes  than'  the  satis- 
faction of  the  company's  debt.  If  the  com- 
pany chose  to  stand  by  and  let  It  be  done 
It  was  Important  for  said  building  com- 
pany to  pron^iftly  take  the  necessary  steps 
to  have  the  rents,  arislfig  froifa  the  prop- 
erty upon  which  it  held  a  Hen;  applied  to 
the  discharge  Of  Its'  debt  The  iiult  of  L.  O. 
Brlstow,  trustee,  had  not  yet  matured.  It 
was  pending  at  rul^s.    The  '  building  -  com- ' 
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pany  had  not  yet  been  served  with  process 
as  a  party  defendant,  and  it  proceeded  to 
file  a  bill  praying  for  an  injunction,  and 
asking  to  have  a  receiver  appointed  to  take 
charge  of  the  property  npon  which  it  held 
a  lien,  rent  the  same,  and  collect  the  rents, 
and  hold  them  subject  to  the  future  order 
of  the  court  On  the  14th  day  of  September, 
1893,  an  order  was  entered  granting  the  In- 
junction restraining  £■.  C.  Brlstow,  trustee, 
his  agents  or  attorneys,  from  disposing  of 
the  rents  already  collected  by  them  from 
this  property,  and  also  from  exercising  any 
further  control  over  said  property,  and  ap- 
pointing B.  A.  Catlln  a  receiver,  to  rent  the 
houses  and  collect  the  rents,  and  to  keep  the 
money  so  collected  until  the  further  order 
of  the  court,  as  prayed  for  in  the  bill,  and 
requiring  said  Catlln  to  enter  into  a  bond 
and  security  as  such  receiver.  To  this  biU 
Lb  O.  Brlstow,  trustee,  filed  his  answer,  and 
on  the  9th  day  of  December,  1893,  by  coun- 
sel, moved  the  Judge  of  the  circuit  court  of 
Henrico  to  dissolve  this  injunction  and  dis- 
charge the  receiver,  which  motion,  upon  a 
full  hearing  of  all  the  facts,  the  court  over- 
ruled. And  from  these  two  orders— the  one 
granting  and  the  other  refusing  to  dissolve 
the  injunction— the  case  Is  before  this  court 
on  appeaL 

It  Is  insisted  by  ooonsel  for  appellant  that 
the  general  creditors'  bill  filed  by  L.  C. 
Brlstow,  trustee,  for  the  purpose  of  admin- 
istering the  entire  estate  of  George  D. 
Oaines  conveyed  in  the  general  deed  of 
trust  nnder  the  orders  of  the  court  was  suf- 
ficient, and  that  all  of  the  rights  of  the 
Home  Building  Ciompany  could  have  been 
seciured  In  that  suit,  and  that  the  suit  in- 
stituted by  the  building  company  was  ob- 
noxious to  the  doctrine  which  forbids  a 
multiplicity  of  suits.  Counsel  for  appellees, 
on  the  other  hand,  contend  that  their  large 
debt  was  placed  in  a  different  position  un- 
der the  general  deed  of  assignment  than  It 
occupied  as  a  prlqr  lien  on  specific  property, 
espedaUy  as  to  the  application  of  accruing 
rents;  that  the  whole  scope  of  the  general 
bill  wa^  to  administer  the  trust  as  set  out 
in  the  deed  of  assignment;  and  that,  unless 
they  took  some  action,  their  large  debt 
would  have  been  allowed  to  Increase  by 
reason  of  accruing  interest,  while  the  rents 
of  the  property  securing  that  debt  would 
have  been  appropriated  under  the  general 
deed  to  other  purposes.  The  doctrine  la 
well  settled  that  unnecessary  suits  to  ad- 
minister the  same  estate  will  not  be  al> 
lowed.  Does  this  proceeding  belong  to  the 
class  of  suits  forbidden  by  the  rule  Just 
stated?  We  think  not  The  right  to  have 
a  receiver  appointed  to  hold  rents,  to  sup- 
ply any  deficiency  which  may  exist  after 
sale  Is  made,  when  the  debtor  who  is  per- 
sonally liable  for  the  deficiency  la  Insolvent, 
and  In  this  way  obtain  a  specific  lien  upon 
the  rents  to  pay  such  deficiency,  is  sup- 
ported by  the  highest  authority.    Clarke  v. 


Curtis,  1  Grat  289;  Beverley  t.  Brooke  and 
Beverley  v.  Scott  4  Grat  187;  Bank  v. 
Hupp,  10  Grat  41.  In  the  case  of  Astor  v. 
Turner,  11  Paige,  486,  the  rule  Is  stated 
thus:  "When  the  mortgaged  premises  will 
probably  be  Insufficient  to  pay  the  amount 
due  ui>on  the  mortgage,  and  the  person  who 
is  personally  liable  f6r  the  mortgage  mon- 
ey is  insolvent,  the  mortgagee,  after  the 
mortgage  has  become  due,  la  In  equity  «i- 
titled  to  such  rents  and  profita  to  satisfy 
the  anticipated  deficiency,  and  may  obtain 
a  lien  thereon  for  the  purpose  by  the  ap- 
pointment of  a  receiver."  See,  also,  High. 
Rec.  {  688,  dtlng  Hamberlaln  v.  Ifarble,  24 
Miss.  586;  also  High,  Rec.  S  643.  l^ere  are 
many  authorities  to  the  same  effect  in  the 
state  reports  and  federal  reports,  but  we 
deem  it  unnecessary  to  refer  to  more.  That 
the  Home  Building  Comimny  then  had  the 
right  to  have  the  rents  of  this  property  ap- 
plied to  its  debt  cannot  be  doubted.  The 
only  question  Is  as  to  the  mode  of  doing  it 
It  is  true,  as  contended  by  counsel  for  ap- 
pellant, that  the  appellee  might  have  pro- 
ceeded In  the  main  suit,  as  be  was  named 
as  a  party  to  it  and  accomplished  all  that 
he  did  by  the  injunction  suit;  but,  having 
taken  the  proceeding  by  Injunction,  and  L. 
O.  Brlstow,  trustee,  being  In  no  way  in- 
jured thereby,  and  the  rights  of  the  com- 
pany being  secured  without  damage  to  the 
rights  of  any  one  else,  we  see  no  reason 
for  dismissing  the  proceeding  because  some 
other  mode  might  have  been  adopted.  Both 
cases  are  in  the  same  conrt  under  control 
of  the  same  Judge,  who  can  treat  the  In- 
junction suit  as  a  petition  in  the  main 
suit,  or  can  hear  the  two  causes  together, 
which  is  the  more  common  practice  in  Vir- 
ginia, and  thus  have  the  entire  matter  nn- 
der the  same  control,  to  be  administered  in 
accordance  with  the  rights  of  all  parties 
concerned.  For  the  foregoing  reasons,  we 
are  of  opinion  that  there  Is  no  error  In  the 
decrees  complained  of,  and  they  must  be 
aflbmed. 

m  Va.  m 

HUTCHINQS  V.  OOMMBROIAL  BANK 
et  al.> 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
SI,  1895.) 

CoMBTRnoTioW  or  Statutb  —  Hakbibd  WoKiJl'S 
Ao»—C(raTBgT— Death  o»  Tbwakt— 

LlABlIiITT  or  BSTATK. 

1.  Acts  1877-78,  p.  248,  i  2  (Harried  Wo- 
man's Act),  after  providing  for  the  separate 
estate  of  married  women,  curtesy,  and  dower, 
provided,  farther,  that  the  sole  and  sepaiate 
estate  created  by  any  gift,  ficrant,  devise,  or 
bequest  should  be  held  according  to  the  terms 
thereof,  "and  to  the  provisions  and  Umitations 
of  this  act,  so  fai  as  they  are  [not]  in  conflict 
therewith.'*  HOd,  that  the  word  "not,"  as  in- 
serted in  brackets,  was  omitted  by  Inadvertence, 
and  its  insertion  was  necessary  in  order  to  ef- 
fect the  manifest  legislative  intent 

1  Reported  by  P.  &  Barkpatrick,  Esq.,  of  tb« 
LyncfaburK  bar. 
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2.  Under  Mid  act,  as  construed  above, 
jre  property  is  conreyed  to  a  tmatee  "for 

separate  nse  and  benefit,  to  hare,  use,  and 
}y  the  same,  onto  her  and  her  assigns,  free 
n  debts  and  liabilities  of  her  hnsband," 
re  is  created  an  eonitable  separate  estate, 
ch  mnst  be  govemed  by  the  provisions  of  the 
rument  ori^nating  the  same,  and  the  wife 
r  devise  the  same  to  others  than  her  boa- 
d. 

3.  Where  a  married  woman  becomes  lessee 
property  for  a  term  of  years,  her  estate  is 
le  for  rent  dnring  the  whole  term,  althongh 

died  soon  after  making  the  lease,  and  me 
perty  is  occupied  by  otbers,  against  whom 

right  of  distress  for  rent  la  nerver  exercised 
the  landlord. 

n  rehearing.    Modified. 

or  former  opinion,  see  17  S.  B.  477. 

:aRRISON,  J.  In  April,  1890,  the  Com- 
:clal  Bank  of  Danville,  Va.,  filed  Its  bill  In 
circuit  court  of  Danville  against  John  R. 
tchings,  P.  H.  Bolsseau,  administrator 
.  a.  of  Sue  E.  Hutchings,  deceased,  Lucy 
m  Hutchings  and  Sue  Hutchings,  Infant 
Idren  of  Sue  R.  Hutchings,  deceased,  and 
3.  Blair,  seeking  to  subject  the  Interest  of 
I  John  R.  Hutchings,  as  tenant  by  the 
tesy,  in  the  separate  real  estate  of  his 
e.  Sue  R.  Hutchings,  to  the  payment  of  a 
tain  debt  due  said  bank  from  said  John 
Hutchings;  and,  further,  to  settle  certain 
ounts  between  the  estate  of  Sue  R.  Hutch- 
3  and  John  R.  Hutchings,  and  to  subject 
separate  estate  of  Sue  R.  Hutchings  to  a 
t  due  by  her,  as  indorser  for  said  John  R. 
tchings,  and  to  have  an  account  of  the 
aey  advanced  by  John  R.  Hutchings  to  hla 
e  in  erecting  a  dwelling  house  upon  her 

and  to  have  anything  thus  shown  to  be 
I  said  John  R.  Hutchings  applied  to  the 
ment  of  the  debt  due  plaintiff.  Answers 
'8  filed,  and  the  cause  referred  to  a  com- 
sioner,  who  made  a  full  report  of  all  the 
ss  and  the  evidence,  and  then  it  came  on  to 
heard  by  the  court  upon  exceptions  taken 
3aid  report  by  both  sides.  The  comrt,  by 
Iccree  dated  June  11,  1S91,  partially  dis- 
cd  of  the  principles  of  the  cause,  and  re- 
imltted  the  same  for  further  inquiries; 
[  under  this  order  a  second  report  was 
:le.  to  which  exceptions  were  taken,  and 
tlie  24th  day  of  March,  1892,  the  court  en- 
!d  a  second  decree,  fully  settling  the  prin- 
es  of  the  cause  and  the  rights  of  the  par- 
^  It  is  from  these  two  decrees  that  an  ap- 
1  was  allowed  to  this  court     On  the  6th 

of  April,  1893,  this  court  delivered  its 
aion  afiirming  the  decrees  appealed  from, 
I  on  the  2l8t  of  June,  1893,  a  rehearing 
I  granted;  and  we  are  now  called  upon  to 
ide  the  case  upon  said  rehearing. 
:  appears  from  the  record  that  Mrs.  Sue 
Hutchings,  late  of  Danville,  left  a  will, 
ich  was  duly  probated  In  said  city  on  the 
1  day  of  January,  1889,  in  which  she  gives 
ler  two  children  all  her  real  and  personal 
ite.  The  real  estate  passing  under  this 
I  consisted  of  the  following  separate  es- 
i  of  Sue  R.  Hutchings:     First,  a  house 


and  lot  on  West  Main  stieet,  la  Danrille. 
which  was  conveyed  as  a  gift,  by  her  father, 
Thomas  B.  Doe,  by  deed  dated  January  10, 
1881,  to  a  trustee  for  the  separate  use  and 
benefit  of  the  said  Sue  R.  Hutchings,  for  her 
to  have,  use,  and  enjoy  the  same,  or  her  as- 
signs, forever,  free  from  debts  and  liabilities 
of  her  husband.  Second,  a  lot  on  Broad 
street  In  said  city,  bought  by  Mrs.  Hutchings 
at  the  sale  for  partition  of  her  father's  lands, 
and  paid  for  with  ber  interest  in  the  estate  of 
her  father,  and  conveyed,  by  deed  dated 
April  16, 1884,  by  the  sale  commissioner  (Mrs. 
Hutchings  and  ber  husband,  John  R.  Hutch- 
ings, uniting  in  the  deed),  to  a  trustee  for 
said  Sue  B.  Hutchings,  in  trust  tcx  the  sole 
and  separate  use  of  the  said  Sue  R.  Hutch- 
ings,  the  wife  of  said  John  B.  Hutchings,  to 
sell,  convey  in  trust,  or  devise  the  said  real 
estate  as  the  sal;d  Sue  R.  Hutchings  may  de- 
sire. Third,  an  undivided  one-third  Interest 
in  a  lot  on  Broad  street  in  said  city,  bought 
by  said  Sue  R.  Hutchings  at  the  sale  for  par- 
tition of  ber  father's  lands,  and  paid  for  with 
ber  interest  in  the  estate  of  her  father,  which 
was  conveyed  by  mistake,  by  the  sale  com- 
missioner, to  John  R.  Hutchings,  and  subse- 
quently, by  deed  dated  June  21,  1888,  in 
which  said  mistake  was  recited,  conveyed  by 
said  John  R.  Hutchings  and  Sue  Hutchings 
to  a  trustee  for  the  sole  and  separate  use  of 
said  Sue  R.  Hutchings,  and  for  her  to  sell, 
convey,  and  otherwise  dispose  of  as  she 
pleases.  Fourth,  an  undivided  one-seventh 
interest  in  certain  unsold  lands  lying  just  out- 
side the  said  city,  and  belonging  to  the  estate 
of  Thomas  B.  Doe,  the  father  of  Mrs.  Hutch- 
ings, to  which  one-seyenth  interest  she  is  en- 
titled as  one  of  the  heirs  of  said  estate.  It 
Is  insisted  by  the  appellees  that  these  lands, 
being  acquired  since  the  act  known  as  the 
"Married  Woman's  Law"  (see  Acts  1877-78, 
p.  247),  and  before  the  adoption  of  the  Code 
of  1887,  are  held  by  Mrs.  Hutchings  subject 
to  the  provisions  of  said  act;  and  whether  or 
not  her  husband  lias  curtesy  in  them  is  to  be 
determined  solely  by  that  act,  without  refer- 
ence to  the  law  as  it  was  prior  thereto.  The 
appellees  further  insist  that  said  act  is  to  be 
so  construed  that  when  there  la  a  conflict  be- 
tween it  and  the  deed  or  deeds  under  which 
the  separate  estate  is  held  the  act  must  pre- 
vaiL  On  the  other  hand,  it  is  contended  by 
appellants  that  the  act  did  not  mean  to  create 
a  conflict  between  it  and  the  separate  estate 
as  created  by  the  deed;  that  It  was  only  in- 
tended to  protect  married  women  in  their 
property  rights  when  they  were  not  other- 
wise protected;  that  said  statute  did  not  de- 
stroy the  equitable  separate  estates  created 
by  deed,  devise,  et&,  but  in  terms  recognized 
and  excepted  them  from  its  operation. 

The  second  section  of  the  act  in  question 
(see  Acts  1877-78,  p.  248)  provides  as  follows: 
"All  real  and  personal  estate  hereafter  ao> 
quired  by  any  woman,  whether  by  gift, 
grant,  purchase,  inheritance,  devise  or  ber 
quest,  shall  be  and  continue  her  sole  and  sep- 
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ante  estate  subject  to  the  provlalona  and 
UmltatiouB  of  the  preceding  section,  although 
the  marriage  may  have  been  solemnized  pre- 
vious to  the  passage  of  this  act;  and  she 
may  devise  and  bequeath  the  same  as  If  she 
were  unmarried;  and  it  shall  not  be  liable 
to  the  debts  and  liabilities  of  her  husband: 
provided  that  nothing  contained  in  this  act 
shall  be  construed  to  deprive  the  husband 
of  curtesy  in  the  wife's  real  estate,  nor  the 
wife  of  dower  In  her  husband's  estate,  and 
provided  further,  that  the  sole  and  separate 
estate  created  by  any  gift,  grant,  devise  or 
bequest  shall  be  held  according  to  the  terms 
and  powers  and  be  subject  to  the  provisions 
and  limitations  thereof,  and  to  the  provisions 
and  limitations  of  this  act,  so  far  as  they  are 
in  conflict  therewith,"  etc.  It  would  appear 
from  the  last  words  quoted  from  the  act  that 
equitable  separate  estates  are  made  subject 
to  the  provisions  of  the  act,  and  yet,  just 
preceding  these  words,  the  act  declares: 
"And  provided  further,  that  the  sole  and 
separate  estate  created  by  any  gift,  grant, 
devise  or  bequest  shall  be  held  according  to 
the  terms  and  powers,  and  to  the  provisions 
and  limitations  thereof."  Here  we  are  con- 
fronted with  an  Irreconcilable  conflict  in  the 
act  Itself,  In  this:  that  in  the  same  sentence 
equitable  separate  estates  are  recognized, 
preserved,  and  upheld,  and  at  the  same  time 
destroyed  by  being  made  subject  to  the  pro- 
visions of  the  act  It  la  clear  that  the  act 
intonded  to  recognize  and  preserve  equitable 
separateestatee;  otherwise,  reference  to  them 
was  useless.  The  latter  part  of  the  section 
Just  quoted  makes  equitable  separate  estates 
subject  to  the  provisions  of  the  act,  "so  far 
as  they  are  in  conflict  therewith."  In  the 
act  of  April  4,  1877,  the  word  "not,"  Just  be- 
fore the  word  "In,"  is  in  the  enrolled  blU, 
but  omitted  In  the  printed  acts.  If  this 
were  all,  the  difficulty  wovdd  be  easily  re- 
moved, for  in  such  cases  the  enrolled  bill 
would  govern  (Spangler  v.  Jacoby,  68  Am. 
Dec  673),  but  when  this  section  was  amend- 
ed and  re-enacted  by  the  act  of  March 
14,  1878,  the  word  "not"  was  omitted  In  both 
the  enrolled  bill  and  the  ixinted  acts.  The 
word  "not"  having  been  Inadvertently  omit- 
ted from  the  original  act.  Its  omission  from 
the  amendment  is  not  surprising,  in  the 
hnrry  of  legislation.  The  omission  of  the 
word  "not"  at  the  point  indicated  makes  the 
whole  act  incongruous  and  unintelligible, 
while,  with  that  w(H:d  incorporated,  it  Is 
easily  understood,  dear,  and  makes  the  whole 
act  harmonioua  It  is  apparent  that  the 
omission  was  an  inadvertence.  To  adopt  a 
literal  construction  of  the  act,  as  it  stands, 
would  lead  to  absurd  results;  and  we  cannot 
suppose  the  legislature  to  have  intended  such 
results.  We  appreciate  the  danger,  and  con- 
sequently the  great  caution  to  be  exercised 
by  courts,  in  construing  statutes,  not  to  add 
to  or  take  from  them  one  Jot  or  tittle,  except 
in  caaes  where  the  duty  is  plain.  In  order  to 
give  an  intdligent  edect  to  the  statute,  and 


thereby  carry  out  the  manifest  intent  of  the 
legislature.  It  will  be  observed  that  In  this 
case  the  legislature  manifested  Its  intention 
by  having  the  word  "not"  Incotporated  in 
the  original  act,  as  shown  by  the  enrolled 
bin,  and  that  all  legislation  on  the  subject 
since  the  amendment  of  March,  1878,  has 
been  careful  to  uphold  and  preserve  equita- 
ble separate  estates.  See  Code  1887,  i  22M, 
which  provides  as  follows:  "Nothing  con- 
tained in  the  preceding  sections  of  this  chap- 
ter shall  be  construed  to  prevent  the  crea- 
tion of  equitable  separate  estates.  Such  es- 
tates shall  not  be  deemed  to  be  within  the 
operation  of  said  sections,  but  they  shall  be 
held  according  to  the  provisions  of  the  re- 
spective settlements  thereof,  and  shall  be 
subject  to,  and  governed  by  the  rules  and 
principles  of  equity  applicable  to  such  es- 
tates." If  evidence,  outside  the  amended 
act  of  March,  1878,  itself,  were  permissible 
to  demonstrate  the  Intent  of  the  legislature, 
and  to  show  that  the  omission  of  the  word 
"not"  in  said  act  was  a  mere  inadvertence, 
the  prior  and  subsequent  legislation  on  the 
same  subject  ought  to  be  persuasive  to  estab- 
lish that  fact  Sutherland,  a  learned  author 
on  Statutory  Ck>nstruction,  says:  "When 
one  word  has  been  erroneously  used  for  an- 
other, or  a  word  omitted,  and  the  context 
affords  the  means  of  correction,  the  proper 
word  will  be  deemed  substituted  or  sup- 
plied,"—citing  a  large  number  of  authori- 
ties,—and  adds:  "This  is  but  making  the 
strict  letter  of  the  statute  yield  to  the  ob- 
vious intent"  Suth.  St  Const  {  260,  p.  341. 
The  same  author  says,  to  "enable  the  court  to 
insert  in  a  statute  omitted  words,  the  intent 
thus  to  have  It  read  must  be  plainly  deduci- 
ble  from  other  parts  of  the  statute."  It  is 
plainly  deducible,  from  other  portions  of 
this  act,  that  the  word  "not"  was  inadvert- 
ently omitted.  Another  author  says:  "lou 
must  not  violate  the  spirit  by  pretending  to 
protect  the  letter  of  the  law."  Potter's 
Dwar.  St  p.  129,  {  28,  rule  Vattd.  Statutes 
must  be  interpreted  according  to  the  intent 
and  meaning,  and  not  always  according  to 
the  letter.  Potter's  Dwar.  St  144.  See,  al- 
so. End.  Interp.  St  a  11,  §  295,  p.  399;  and, 
also.  Church  of  Holy  Church  v.  D.  a,  143  U. 
S.  457,  12  Sup.  Ct  511;  Matthews'  Case,  IS 
Grat  989.  The  omission  of  the  word  "not" 
In  this  act  makes  the  obvious  intent  of  the 
law  Impossible  of  being  effected;  its  Inser- 
tion makes  the  plain  reason  of  the  law  pro- 
vail  over  the  letter.  We  have  said  enough 
to  show  that  the  Insertion  of  the  word  "not" 
In  the  second  section  of  the  act  of  March  14, 
1878,  in  the  sixteenth  line  of  that  section 
from  the  top,  between  the  words  "are"  and 
"In,"  making  the  sentence  in  the  line  read, 
"so  far  as  they  are  not  in  conflict  tberewlth." 
Is  necessary  to  carry  out  the  manifest  Intent 
of  the  legislature,  and  also  to  show  that  itA 
Insertion  is  the  performance  of  a  Judicial 
duty,  sanctioned  by  abundant  authority  of 
the  highest  repute. 
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Jnder  this  married  woman's  law  (Acts 
r7-78,pp.  247,  248),  read  with  the  aid  of  the 
ht  thrown  upon  It  by  the  foregoing  Inter- 
>tatioD,  it  Is  plain  that  the  legislature  rec- 
ilzed  and  carefully  upheld  and  preserved 
equitable  separate  estates  when  It  said: 
nd  provided  further  that  the  sole  and 
>arate  estate  created  by  any  gift,  grant, 
else,  or  bequest,  shall  be  held  according  to 
>  terms  and  powers,  and  be  subject  to  the 
>vislons  and  limitations  thereof."  With 
s  act  thus  construed  there  is  little  dl£9c\ilty 
determining  the  rights  of  John  R.  Hutch- 
;s  as  tenant  by  the  curtesy  in  the  separate 
1  estate  of  his  wife,  Sue  R.  Hutchlngs. 
e  undivided  one-seventh  Interest  of  said 
i  R.  Hutchlngs  in  the  unsold  lands  belong- 
:  to  the  estate  of  her  father,  Thomas  B. 
e,  lying  just  outside  the  city  of  Danville, 
clearly  separate  legal  estate,  held  under 
1  by  virtue  of  the  act  of  1877-78;  and 
smuch  as  all  the  requisites  for  curtesy  ex- 
viz.  marriage,  seisin  by  the  wife  of  estate 
inheritance  during  coverture,  birth  alive 
issue,  and  death  of  wife  leaving  husband 
viving,  it  follows  that  the  said  John  R. 
itchings  is  entitled  to  curtesy  In  the  Inter- 
of  his  wife  In  this  land,  although  she  has 
rised  said  land  to  her  children, — the  act 
>vidlng  "that  nothing  contained  therein 
ill  be  construed  to  deprive  the  husband  of 
•tesy  in  the  wife's  real  estate." 
lS  to  the  house  and  lot  on  Main  street, 
d  by  a  trustee  for  Mrs.  Sue  R.  HntcbingB 
ler  a  deed  from  her  father,  Thomas  B. 
e,  and  a  lot  on  Broad  street,  held  by  a 
stee  for  Mrs.  Hutchlngs  under  a  deed  from 
!  sale  commissioner,  united  in  by  her  bus- 
id,  and  the  undivided  one-third  interest  in 
>ther  lot  on  Broad  street,  held  by  a  trustee 
Mrs.  Hutchlngs  under  a  deed  from  John 
Hutchlngs  and  his  wife,  each  more  fully 
etofore  described,  these  three  properties 
resent  the  equitable  separate  estate  of 
B.  Sue  R.  Hutchlngs,  and  must  be  gov- 
ed  and  controlled  by  the  terms  and 
vers,  and  .subject  to  the  provisions  and 
itations,  of  the  respective  deeds  under 
ich  the  same  Is  held.  The  provisions  and 
itations  In  these  three  deeds,  setting  forth 
9.  Hutchlngs*  power  over  the  property  con- 
fed  therein,  have  already  been  recited; 
1,  without  prolonging  this  discussion  fur- 
r,  it  is  sufficient  to  say  that  the  estate  con- 
ned In  each  was  so  limited  as  to  give  the 
'.e  the  property,  and  deprive  the  husband 
curtesy  therein,  provided  she  exercised  her 
ht  to  dispose  of  said  properties  by  will. 
is  she  has  done,  leaving  said  property  to 
children.  This  case  is  fully  covered  by, 
1  must  be  controlled  by,  the  doctrine  laid 
vn  by  this  court  in  the  case  of  Chapman 
Price,  83  Va.  392,  11  S.  E.  870.  The  court 
therefore  of  opinion  that  the  circuit  court 
Danville  erred  in  sustaining  the  exception 
en  by  the  appellees  to  the  commissioner's 
ort,  and  in  holding  that  John  R.  Hutch- 
B  was  entitled  to  cui-tesy  in  the  property 


held  under  these  three  deeds,  and  therefore 
erred  in  appointing  a  receiver,  w.th  direc- 
tions to  rent  out  said  properties  with  a  view 
to  appl7lng  the  rents  to  the  payment  of  the 
debts  of  said  John  R.  Hutchlngs. 

The  second  assignment  of  error  is  that  the 
court  MTed  In  sustaining  the  exceptions  taken 
by  J.  D.  Blair  and  the  Commercial  Bank  to 
the  commissioner's  report  for  having  reported 
tliat  Mrs.  Sue  R.  Hutchlngs'  estate  was  only 
indebted  to  J.  D.  Blair  for  the  rent  of  a 
certain  warehouse  property  leased  by  Mrs. 
Hutchlngs  from  the  time  of  the  commence- 
ment of  the  lease  until  the  death  of  Mrs. 
Hutchlngs.  It  appears  from  the  record  that 
on  the  26th  day  of  September,  1888,  Mrs.  Sue 
R.  Hutchlngs  leased  from  J.  D.  Blair  one- 
sixth  interest  in  a  certain  warehouse  In  Dan- 
ville for  three  years  from  the  1st  day  of 
October,  1888,  and  ending  the  1st  day  of  Oc- 
tober, 1891,  at  $400  for  the  first  year^  and  for 
the  second  and  third  years  each  $500.  In 
addition,  the  lessee  was  to  pay  all  taxes,  as- 
sessments, levies,  water  and  gas  rents,  fire 
insurance,  and  ordinary  and  temporary  re- 
pairs, etc.,  which  may  be  assessed  against 
J.  D.  Blair,  as  one-sixth  owner  of  the  ware- 
house, during  each  of  said  three  years'  lease. 
It  farther  appears  that  Mrs.  Hatchings  ex- 
ecuted a  deed  of  trust,  contemporaneously 
With  the  lease,  upon  certain  real  estate  owned 
by  her,  securing  the  amount  due  under  the 
lease  to  Blair.  Mrs.  Hutchlngs  and  others, 
partners  with  herself  In  the  warehouse  busi- 
ness, took  possession  of.  the  property  under 
the  lease;  and  on  the  ISth  day  of  December, 
1888,  Mrs.  Hutchlngs  died,  the  surviving  part- 
ners continuing  to  occupy  the  property  until 
the  end  of  the  lease.  The  master  commis- 
sioner reported  that  there  was  due  to  J.  D. 
Blair  from  the  estate  of  Sue  R.  Hutchlngs, 
under  her  contract  of  lease,  the  sum  of 
$1,499,  with  interest  on  $1,400,  part  thereof, 
from  January  1,  1892,  till  paid;  and  further 
ascertained  that  Mrs.  Hutchlngs'  estate  was 
only  primarily  bound  for  2V^  months'  rent 
and  interest  thereon,  amounting  to  $94.50, 
and  that  Mrs.  Hutchlngs  was  only  bound  sec- 
ondarily, or  as  surety,  for  the  residue;  that 
those  who  had  occupied  the  property  after 
her  death  were  primarily  bound  for  the  resi- 
due accruing  dfter  her  death.  To  this  action 
of  the  commissioner,  exception  was  taken  by 
the  bank  and  J.  D.  Blair,  and  sustained;  the 
coiu-t  decreeing  that  Mrs.  Sue  R.  Hutchlngs 
was  primarily  bound  to  Blair  for  the  whole  of 
the  rent,  $1,499,  with  interest  as  aforesaid. 
Mrs.  Hutchlngs'  death  did  not  release  her  es- 
tate from  her  obligation  under  the  lease  from 
Blah:;  the  lease  continued  the  property  of 
her  estate,  and  the  liability  to  pay  what  she 
had  contracted  to  do  also  continued  on  her 
estate.  The  evidence  does  not  show  that 
Blair  ever  canceled  or  modified  the  lease,  nor 
does  it  appear  that  be  ever  lookod  to  any  oni.- 
else  for  the  rent  acci-uin^  under  said  lease: 
and  while,  under  the  statute,  he  had  a  right 
of  distrr-ss  againiit  the  property  of  any  sub- 
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teniint  of  Mra.  Hutehlngs,  he  was  not  bound 
to  ezerdBo  that  right,  and  she  ooold  not  com- 
pel him  to  do  BO.  The  decree  sustaining  this 
exception  to  the  commlsslonar's  report  was 
plainly  right. 

TUe  third  assignment  of  error  alleges  that 
the  court  erred  in  sustaining  an  exception 
taken  by  the  bank  to  the  commissioner's  re- 
port  for  not  crediting  on  the  Indebtedness  of 
J.  R.  Hutcbings  to  his  wife  the  sum  of 
$1,883.75,  with  Interest  on  same  from  Decem- 
ber 1,  1887,  to  July  27,  ISdl,  shown  to  have 
been  paid  by  him,  out  of  his  own  money,  to 
het,  after  his  indebtedness  to  her  accrued. 
It  appears  from  the  evidence  that  J.  R. 
Hutchings  was  indebted  to  his  wife  in  the 
sum  of  $2,386.04,  and  that  while  thus  in- 
debted he  advanced  his  wife,  out  of  his  own 
means,  the  sum  of  $1,883.79.  It  was  proper 
that  the  amount  thus  advanced  by  him  for 
her  out  of  his  own  means,  with  its  accrued 
Interest,  should  be  credited  upon  the  amount 
he  owed  her,  and  therefore  the  court  did  not 
err  in  sustaining  this  exception  to  the  report 
of  the  commissioner. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  decrees  of  the  drcnlt  court  of 
Danville  of  the  11th  day  of  June,  1891,  and 
the  24th  day  of  March,  1892,  appealed  from, 
are  erroneous,  and  must  be  reversed,  in  so 
far  as  they  hold  that  John  R.  Hutchings  is 
entitled  to  curtesy  in  the  separate  equitable 
estate  of  his  wife,  Sue  R.  Hutchings,  held 
under  the  three  deeds  mentioned  herein,— one 
from  Thomas  B.  Doe  to  J.  T.  Brightwell, 
trustee,  dated  June  10, 1881;  one  from  B.  B. 
Bouldin,  commissioner,  et  al.,  to  S.  M.  Bm- 
bry,  trustee,  dated  April  16,  1884;  and  the 
third  from  John  R.  Hutchings  and  wife  to 
8.  M.  Bmbry,  trustee,  dated  June  21,  isl- 
and In  so  tar  as  said  decrees  appoint  P.  H. 
Bolsseau,  sergeant,  of  Danville,  a  receiver  to 
take  charge  of  said  three  properties,  or  either 
of  them,  and  rent  the  same,  collect  the  rents, 
and  report  his  acts  in  that  behalf  to  the  court 
The  court  Is  further  of  opinion  that  in  all 
other  respects  there  la  no  error  in  the  said 
decreea. 


ROBINSON  V.  OOMMBROIAL  &  FiLRM- 
BRS'  BANK  et  aLi 

(Snpreme  Court  of  Appeals  of  Vlrcinia.    Jan. 
24.  189S.) 

On  rehearing.     Affirmed. 

For  former  report,  see  17  S.  B.  738. 

RIBLY,  J.  This  case  was  decided  by  this 
court,  at  its  place  of  session  at  Wytbevllle,  on 
June  16,  1893,  and  the  decree  of  the  chan- 
cery court  of  the  city  of  Ridimond,  from 
which  the  appeal  was  taken,  affirmed.  A  re- 
hearing was  granted,  and  in  this  way  the  case 
is  again  before  this  court. 

1  Reported  by  F.  S.  Kirkpatrick,  Bsq.,  of  the 
l4ruc-bDurg  bar. 


After  hearing  the  arguments  of  counsel, 
and  giving  due  consideration  to  the  matters 
complained  of.  we  are  satisfied  that  the  de- 
cision reached  by  the  court  at  the  former 
bearing,  in  the  opinion  delivered  by  Judge 
liACT  (17  S.  B.  739),  is  entirely  correct 
Such  being  oar  c<nicInslon,  It  is  unnecessary 
to  discuss  anew  the  questions  raised.  We 
are  of  opinicm  that  there  is  no  error  in  the 
decree  of  the  said  chancery  court,  and  that  it 
must  therefore  be  again  affirmed. 


PIBIiD  V.  ALBEMARLE  COTJNTT.« 
(Supreme  Court  of  Appeals  of  Virginia.   Jan. 

17,  1895.) 
CouKTiBS— Liabilities— FiBBB  Bbt  bt  Empxotbi. 

1.  The  plaintiff  permitted  a  force  of  handi 
engaged  In  working  the  county  roads  to  occu- 
py Us  bam,  and  while  there  they  negligently 
caased  It  to  bnm.  Hdd,  that  the  county  was 
not  responsible  for  the  loss. 

2.  Counties,  being  political  divisions  of  the 
state,  cannot  be  sued  except  in  casea  whwe  by 
statute  such  suits  are  allowed,  as  in  cases  grow- 
ing ont  of  contracts  with  them,  but  not  for  in- 
juries resulting  from  the  negligence  of  thrir  of- 
ficers or  servants. 

Error  to  drcoit  court,  Albemarle  county. 

James  O.  Field's  barn  was  burned  by  the 
negligence  of  some  men  who  were  engaged  in 
worldng  the  county  roads.  From  a  Judgment 
holding  the  county  of  Albemarle  not  liable 
for  the  damage  he  sustained  he  brings  txror. 
Affirmed. 

Jas.  G.  Field,  hi  pro.  per.  Micajah  Woods, 
for  defendant  in  error. 

KEITH,  P.  James  Q.  Field  filed  his  peti- 
tion before  the  board  of  supervisors  In  ths 
county  of  Albemarle,  in  which  he  complain- 
ed that  in  the  month  of  October,  1890,  he 
had  permitted  one  Pejrton,  who  was  then  en- 
gaged with  a  force  of  hands,  plows,  carts, 
mules,  and  horses  in  working  and  repairing 
the  highways  of  said  county,  to  occupy  a 
bam  and  stable  upon  his  farm  in  said  coun- 
ty; that  the  said  bam  and  stable  were,  on 
the  night  of  the  3d  day  of  November,  1880. 
wholly  destroyed  by  flre,  and  that  the  lire 
was  the  result  of  the  negligence  of  the  coun- 
ty, its  agents  and  servants.  He  alleges  that 
his  loss,  after  deducting  the  sum  of  $2S0, 
the  amount  of  a  policy  of  Insurance  upon  the 
stable,  amounted  to  $1,187.50,  and  this  sum 
he  prays  the  board  of  supervisors  to  allow  to 
be  paid  to  him.  The  board  rejected  his 
claim,  and,  upon  successive  appeals  to  the 
county  and  circuit  courts  of  the  county  of 
Albemarle,  the  action  of  the  board  of  super- 
visors was  sustained,  and  thereupon  be  ap- 
pealed to  this  court  for  a  writ  of  error, 
which  was  allowed. 

The  learned  Judge  of  the  circuit  court, 
whose  opinion  is  filed  with  the  brief  of  the 
attorney  for  the  defendant  in  error,  consid- 


1  Reported  by  F.  S.  Kirkpatrick,  Etq.,  of  the 
Lynchburg  bar. 
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ii  that  this  case  was  ruled  by  that  of 
y  T.  C!ouiit7  of  Albemarle,  reported  In  86 
t.  195,  9  S.  B.  1004,  and  we  are  anable  to 
icorer  any  material  distinction  between 
a  two  cases.  Tbat  was  a  case  In  which 
B  plaintiff  brought  suit  for  injury  to  the 
rson  by  the  wrongful  and  negligent  act  of 
e  agents  and  servants  of  the  county  of 
bemarle.  Here  the  injury  sustained  by  the 
lintlfF  in  error  was  to  his  property  by  the 
eged  wrongful  act  of  the  same  defendant. 

each  case  the  remedy  is  by  an  action  for 
e  wrong,  and  not  upon  any  contract,  ex- 
sss  or  Implied.  The  opinion  of  the  court  in 
}  case  cited  from  86  Va.  and  9  S.  B.,  delly- 
;d  by  Lacy,  J.,  in  our  judgment  correctly 
pounds  the  law  In  that  case.  The  authori- 
s  are  fully  considered,  and  the  conclaslon 
rived  at  is  that  "counties,  being  political 
visions  of  the  state,  canqot  be  sued  except 

cases  where  by  statute  such  suits  are  al- 
ved,  as  in  cases  growing  out  of  contracts 
th  them,  but  not  for  injuries  resulting 
>m  the  negligence  of  their  officers  or  serv- 
ts."  It  follows,  therefore,  that  the  jndg- 
mt  of  the  circuit  court  was  plainly  right, 
d  that  It  must  be  affirmed. 


)ANOKE  BRICK   &  LIMB  CO.  v.  SIM- 
MONS et  al.i 

ipreme  Court  of  Appeals  of  Virginia.    Feb. 
7,  1895.)* 

na  fldb  pubcbasebs— constrcottvb  itoticb— 
Vendor's  Libn. 

1.  A  grantee  aasumed  payment  of  92  notes, 
!•  $35  each,  to  the  R.  B.  &  L.  Co.,  and  in  the 
id  the  grantor  covenanted  "that  he  had  done 

act  to  incumber  said  land,  except  the  deed 
trust  above  mentioned."  No  deed  of  tmst 
IS  mentioned  above,  nor  was  there  any  on 
;ord.  Hdd,  that  said  recitation  put  all  claim- 
;  tbrongh  the  grantee  npon  inquiry  to  said 
spany  concerning  said  deed. 

2.  Where  a  beneficiary  in  a  deed  of  trust 
t  on  record  remembers  that  there  was  such 
ed,  but  cannot  find  it.  It  Is  insufficient  a*  con- 
uctivenotice  to  one  put  on  inquiiy  as  to  such 
3d. 

3.  All  vendor's  Hens  for  the  purchase  mon- 
of  property,  unless  expressly  reserved  on  the 
:e  of  the  instrument,  are  abolished  by  Code 
i&,  c.  119,  »  1. 

I.ppeal  from  circnit  conrt  of  City  of  Boa- 
ke;  J.  A.  Dnpuy,  Judge. 
$ult  by  James  S.  Simmons,  trustee,  and 
lera,  to  establish  the  lien  of  an  unrecorded 
ed  of  trust  securing  the  Roanoke  Brick 
Lime  Company  certain  notes.  From  a 
cree  against  It,  It  appealed.   Affirmed. 

X  B.  Moomaw,  for  appellant.  T.  W.  Mll- 
■,  Scott  &  Staples,  and  T.  D.  Hanson,  for 
pellees. 

SBITH,  P.  The  Roanoke  Brick  &  Lime 
impany,  by  deed  dated  April  21,  1890,  sold 

Itepnrterl  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
nchlmrg  bar. 
'  Kchciring  pending. 


to  W.  A.  Meeks  certain  real  estate  In  the 
dty  of  Roanoke  for  $4,000,  $500  of  which  was 
paid  in  cash;  and  for  the  balance  Meeks 
executed  100  negotiable  notes,  in  the  sum  of 
$35  each,  payable  in  mootlily  Installments, 
the  first  of  them  falling  due  on  the  21st  day 
of  the  ensuing  May.  Meelu  paid  eight  of 
these  notes,  and  by  deed  dated  December  30, 
1890,  he  sold  the  same  property  to  James 
N.  Rauson,  Jr.,  for  the  sum  of  $7,500,  $2,500 
of  which  was  paid  in  cash;  and,  for  the 
residue,  Hanson  assumed  the  payment  of  the 
92  $33  notes,  executed  by  Meeks  to  the  Roa- 
noke Brick  &  Lime  Company,  remaining  un- 
paid at  the  date  of  the  deed,  and  executed  for 
the  residue  of  the  purchase  money  two  notes 
of  $690  each,  payable  in  one  and  two  years 
from  date.  The  first  deed  referred  to,  from 
the  Hoanoke  Brick  &  Lime  Company  to 
Meeks,  is  a  conveyance  with  general  war- 
ranty, and  with  all  the  usual  covenants  as  to 
quiet  enjoyment,  for  further  assurances,  etc. 
In  the  second  deed,  Meeks  covenants  that  he 
has  a  right  to  convey  the  said  land  to  gran- 
tee; that  he  has  done  no  act  to  incumber 
said  land,  except  the  deed  of  trust  above 
mentioned;  Utat  the  grantee  shall  have  quiet 
enjoyment  of  said  land;  that  it  is  free  from 
Incumbrance;  and  that  the  party  of  the  first 
part  shall  execute  such  further  assurances 
aa  may  be  requisite.  By  deed  of  even  date 
with  that  last  referred  to,  James  M.  Han- 
son conveyed  his  property  to  James  S.  Sim- 
mons, as  trustee,  to  secure  the  payment  of 
the  two  notes  above  referred  to,  of  $890  each, 
which  he  describes  as  the  unpaid  purchase 
money  on  the  property  conveyed.  The  two 
notes  thus  secured  were  negotiated  before 
maturity,  and  are  held,  one  by  the  Fidelity 
Loan  &  Trust  Company,  and  the  other  l^ 
Thomas  D.  Ranson,  executor  of  James  M. 
Ranson,  Sr.,  deceased.  Upon  default  being 
made  In  the  premium  of  the  last  two  notes 
secured  in  the  deed  of  trust  of  December  SO, 
1890,  James  S.  Simmons,  the  trustee  therein 
named,  was  called  npon  by  the  Fidelity  Loan 
&  Trust  Company  to  make  sale  of  the  tmst 
property,  and  it  was  accordingly  advertised 
for  sale  on  May  10,  1893.  In  this  advertise- 
ment the  trustee  declares  that  he  would  sell 
subject  to  a  prior  deed  of  trust  executed  by 
W.  A.  Meeks  to  secure  the  Roanoke  Brick 
&  Lime  Company  the  payment  of  $3,500  in 
monthly  Installments  of  $35  each,  as  evi- 
denced by  the  negotiable  notes  of  said  Meelcs, 
dated  AprU  21,  1890,  and  payable  to  the 
Roanoke  Brick  &  Lime  Company,  with  inter- 
est As  soon  as  this  advertisement  was 
brought  to  the  attention  of  the  Fidelity  Loan 
&  Trust  Company,  it  remonstrated  with  Sim- 
mons for  subordinating  its  lien  to  a  lien  in 
favor  of  the  Roanoke  Brick  &  Lime  Com- 
pany, and  declaring  that  there  was  no  such 
deed  of  trust  upon  record;  that  it  had  taken 
these  notes  without  any  notice  of  such  pre- 
ferred lien,  and  was  therefore  not  affected 
by  it;  and  that,  in  point  of  fact,  it  had  no 
existence.    Yielding  to  these  remonstrances, 


Digitized  by 


Google 


956 


80T7THBASTEBN  BBFOBTBB,  TdL  2a 


(V«. 


Simmons  withdrew  the  llrat  advertlaement, 
and  again  adverdsed  the  property  to  be  sold 
on  the  22d  of  May,  1893.  And  thereupon  the 
Roanoke  Brick  &  Lime  Company  filed  Its 
bill.  In  which  It  Is  charged  that  the  100  $35 
notes  mentioned  in  its  deed  to  W.  A.  lieelsB 
dated  April  21,  1690,  were  secured  by  deed 
of  trust  of  even  date  therewith,  which  for 
some  reason  had  not  been  recorded,  and  had 
been  subsequently  lost  It  avers  that  James 
M.  Ranson,  Jr.,  was  fully  aware  of  the  exist- 
ence of  the  deed  of  trust  executed  by  Meeks 
when  he  bought  the  property,  and  took  the 
property  subject  to  the  Hen  of  said  deed. 
An  Injunction  was  awarded  upon  this  bill, 
prohibiting  Simmons,  trustee,  from  selling 
the  land  in  the  proceedings  mentioned.  To 
this  bill  the  Fidelity  Loan  &  Trust  Company, 
Simmons,  and  James  M.  Ranson  and  others 
were  made  parties  defendant  It  is  taken 
for  confessed  as  against  Meeks.  The  Fidel- 
ity Loan  &  Trust  Company  answered,  claim- 
ing that  It  acquired  the  note  due  two  years 
from  date,  secured  by  the  deed  from  Ranson 
to  Simmons,  trustee,  befbre  its  maturity,  for 
value,  and  without  notice  of  the  existence  of 
a  prior  deed  of  tmst  Thomas  D.  Ranson, 
the  holder  of  the  first  of  the  two  notes  se- 
cured by  the  deed  to  Simmons,  also  answers, 
and  denies,  not  only  all  knowledge  of  any 
prior  lien  In  favor  of  the  brick  and  lime 
company,  but  denies  that  any  such  deed  as 
the  one  alleged  to  have  been  lost  was  ever 
executed.  He  claims  also  to  be  a  holder  of 
the  note  for  value,  and  without  notice  of  any 
antecedent  equity.  Simmons,  the  trustee, 
also  anwers  the  bill,  and  denies  any  knowl- 
edge of  the  execution  of  the  deed  of  trust 
which  the  plaintiff,  by  his  bill,  seeks  to  es- 
tablish, either  actual  or  constructive.  He 
says  that  he  does  not  know  whether  James 
M.  Ranson,  his  grantor,  had  notice  or  not. 
He  admits  that  he  had  an  impression,  based 
not  upon  knowledge,  but  upon  hearsay,  that 
there  was  a  lien  upon  the  land  by  reason 
of  the  deed  of  trust  referred  to,  but  was 
satisfied,  after  Investigation,  that  this  im- 
pression was  erroneous,  and  therefore  with- 
drew the  first  advertisement,  and  inserted 
another,  In  which  no  reference  to  the  alleged 
deed  of  trust  executed  by  Me^s  to  secure 
tbe^  complainant  was  made.  Issues  having 
been  thus  made  by  the  pleadings,  the  plain- 
tiff took  the  depositions  of  W.  B,  Moomaw,  Its 
secreta'ry  and  treasurer,  and  J.  W.  Neal,  a 
member  of  the  firm  of  reaKestate  agents  by 
whom  the  sale  from  the  brick  and  Hme  com- 
pany to  Meeks  was  negotiated.  In  the  view 
which  we  have  tiikenof  the  case,  the  other 
depositions  and  proofs  Introduced  on  the 
part  Of  the  defendant  need  not  be  specially 
adverted'  to.  The  circuit  court  entered  a  de- 
cree dismissing  the  bill,  and  to  that  decree 
an  appeal  was  allowed  by  one  of  the  Judges 
of  this  court 

It  may  be  conceded  that  there  is  enough 
on  the  face  of  the  deed  from  Meeka  to  Ran- 
son, dated  December  30,  1890,  -to  put  Ran- 


son, and  all  who  daim  under  him,  npon  In- 
quiry as  to  the  existence  of  the  deed  of  trust 
npon  the  property  therein  conveyed,  ante- 
cedent to  the  deed  under  consideration,  for  It 
expressly  appears  that  Meeks  refuses  to  cov- 
enant that  he  has  "done  no  act  to  incumber 
said  land,"  but  declares,  on  the  contrary,  that 
he  has  "done  no  act  to  Incumber  the  said 
land,  except  the  deed  of  trust  above  mention- 
ed." There  is  no  deed  of  tmst  above  men- 
tioned in  the  deed,  but  It  does  appear  that  the 
grantee,  James  M.  Ranson,  Jr.,  covenants  to 
pay  the  92  notes  of  $35  each  to  the  Roanoke 
Brick  &  Lime  Company.  Any  one,  Ithereforc, 
reading  this  deed  with  ordinary  care,  would 
probably— -Indeed,  naturally,  if  not  necessa- 
rily—conclude that  the  reference  to  the  deed 
of  tmst  had  relation  to  the  92  notes  of  f35 
each;  and  going  one  step  further  back  In  the 
chain  at  title,  and  reading  the  deed  of  the 
21st  of  April,  1890,  along  with  that  of  die 
SOtb  of  December,  one  could  hardly  escape 
the  conclusion  that  the  Roanoke  Brick  ft 
Lime  Company  was  the  beneficiary  of  the 
trust,  if  one  existed.  I  feel  little  hesitation 
in  saying  that  tlie  recital  as  to  the  ptu-cbase 
money  in  the  deed  of  December  SO,  1890, 
taken  in  connection  with  the  refusal  of  the 
grantor  in  that  deed  to  warrant  against  In- 
cumbrances generally,  was  at  least  sufficient 
to  put  any  man  exercising  reasonable  cau- 
tion upon  Inquiry,  and  sufficient  also  to  di- 
rect and  point  that  inquiry  to  the  Roanoke 
Brick  &  Lime  Company  as  the  person  likely 
to  be  Interested.  If  there  was  enough  on 
the  face  of  the  deed  to  put  them  upon  in- 
quiry, and  that  Inquiry,  if  prosecuted,  would 
have  Informed  them  as  to  the  rights  of  the 
brick  and  lime  comptmy,  they  will  be  diar- 
ged  in  a  court  of  equity  with  the  knowledge 
of  every  fact  of  which  they  would  have  be 
come  iKtssessed  had  the  inquiry  which  it  was 
their  duty  to  make  been  prosecuted.  As  was 
said  by  Judge  Moncure  In  Burwell's  Adm'r  r. 
Fauber,  21  Grat  446:  "Bona  fide  purchasers, 
for  value  and  without  notice,  ate  favorites 
of  a  court  of  equity,  and  that  court  will  not 
disarm  such  a  purchaser  of  a  legal  advantage; 
but  purchasers  are  bound  to  use  a  due  degree 
of  caution  In  making  their  pnrchases,  or  they 
will  not  be  entitled  to  protection.  The  pur- 
chaser is  bound  not  only  by  actual,  but  also 
by  constructive,  notice,  which  Is  the  same  In 
its  effect  as  actual  notice.  He  must  look  to 
the  title  pftpers  under  which  he  buys,  and  Is 
charged  with  notice  of  all  the  facts  appearing 
upon  their  face,  or  to  the  knowledge  of  which 
anything  there  appearing  will  conduct  him. 
He  has  no  right  to  shut  his  eyes  or  his  ears 
to  information,  and  then  say  he  is  a  bona 
fide  purchaser  without  notice."  As  was  said 
by  Justice  McLean  In  the  case  of  Brush  v. 
Ware,  15  Pet  114:  "No  principle  Is  better 
established  than  that  a  piu-chaser  must  look 
to  every  part  of  the  title  which  is  essential 
to  Its  validity.  The  law  requires  reasonable 
diligence  In  a  purchaser  to  ascertain  any  de- 
fect of  title,  but,  when  such  defect  is  brought 


Digitized  by  V^jOOyiC 


BOASOKE  BBICE  3d  UME  CO.  9.  SIMMONS. 


957 


his  knowledge,  no  InconTenlence  will  ex- 
e  him  from  the  utmost  scrutiny.  He  is 
oluntary  purchaser,  and,  having  notice  of 

fact  which  casts  doubt  upon  the  Talirlity 
his  title,  are  the  rights  of  innocent  par- 
I  to  be  prejudiced  through  his  negligence?" 
thorlties  might  be  multiplied  practically 
hout  limit.  I  will  content  myself,  how- 
r,  by  referring  only  to  Ix>ng  v.  Weller,  29 
It.  347,  and  Pom.  Eq.  Jur.  H  695-597,  in- 
slve. 

.ssuming,  therefore,  that  tliere  was  enough 
this  deed  to  put  a  reasonably  prudent  man 
>n  Inquiry,  and  that  it  pointed  to  the 
inoke  Brick  &  Lime  Company  as  the 
rce  of  information,  and  that  those  whose 
7  it  was  to  make  the  investigation  are  to 

charged '  with  knowledge  of  all  defects, 
Ich  could  have  been  thus  acquired,  how 
nds  the  case?  It  is  not  to  be  presumed 
t  the  information  thus  obtained  would 
re  been  other  than  that  which  the  brick 
1  lime  company  has  been  able  to  place  in 
i  record  as  the  result  of  its  efTorts  to  es- 
lisb  its  case  against  these  defendants. 
i  utmost,  therefore,  that  could  have  been 
med  of  the  pretensions  of  the  plaintifT, 
'  the  facts  as  stated  by  the  witnesses  ad- 
:ed  by  the  plaintiff  to  testify  in  its  behalf. 
t  has  been  said  that  inquiry  should  have 
m  addressed  to  the  brick  and  lime  com- 
ly.  It  would  have  been  more  accurate  to 
r  to  the  officers  of  the  brick  and  lime  com- 
[ly.  To  which  of  the  officers  did  the  law 
.ke  it  the  duty  of  the  defendants  to  apply 
'  information?  If  to  the  president,  then 
tre  is  nothing  In  this  record  which  shows 
It  the  president  bad  any  knowledge  on  the 
}]ect.  He  is  not  examined  as  a  witness, 
he  probably  would  have  been  if  be  had 
i  any  personal  knowledge  of  the  existence 
this  deed.  Inquiry,  then,  of  the  prest- 
It,  we  have  a  right  to  assume,  would  have 
m  fruitless;  and,  if  that  Inquiry  would 
re  been  a  discharge  of  the  duty  imposed 
}n  the  defendants,  they  must  stand  ac- 
Itted  of  all  blame  in  failing  to  make  it, 
'  the  law  requires  no  man  to  do  a  vain 
ng.  Bat  grant  that,  falling  to  get  satis- 
;tory  information  from  the  president,  the 
ty  then  devolved  upon  the  defendants  to 
luire  of  the  secretary  and  treasurer,  and 
lat  would  have  been  the  result?  The  sec- 
ary  would  have  answered— we  must  now 
Id  that  he  could  only  have  answered— in 
!  language  of  his  deposition.  The  third 
estlon  propounded  to  W.  P.  Moomaw,  sec- 
ary  and  treasurer  of  the  plaintiff's  com- 
ay,  Is  as  follows:  "Q.  I  notice  by  the  bill 
d  exhibits  In  case  of  Roanoke  Brick  & 
cne  Company  v.  James  S.  Simmons  that 
i  Roanoke  Brick  &  Lime  Company  sold  to 
.  A.  Meeks  a  piece  of  property  described 
said  bill  as  lying  In  the  city  of  Roanoke, 

the  north  side  of  Campbell  St,  for  the 
m  of  $4,000,  $500  of  which  was  paid  In 
3h,  and  the  balance  was  evidenced  by  one 
ndred  interest-bearing  notes,  payable  in 


the  sum  of  $36  each,  monthly.  State  wheth- 
er or  not  Meeks  executed  a  deed  of  trust  to 
sectu«  these  notes.  If  so,  was  the  same 
placed  on  record?  A.  There  certainly  was 
a  deed  of  trust  prepared,  but  it  appears  that 
it  is  not  on  record,  and  cannot  be  found; 
and,  when  my  attention  was  called  to  the 
matter  of  the  deed  of  trust,  I  was  so  sure 
that  it  conld  be  produced  that  I  went  imme- 
diately to  look  for  It  among  my  papers.  But 
I  know  that  I  have  seen  the  deed  of  trust 
somewhere.  Am  satisfied  that  I  had  It  In 
my  possession  at  one  time."  Now,  that  an- 
swer Is  the  plaintiff's  case.  The  rest  of  the 
deposition  adds  not  one  Jot  or  tittle  to  itt 
force,  nor  does  the  deposition  of  J.  W.  Neal, 
real-estate  agent.  On  the  contrary,  the  ef- 
fect of  the  further  direct  examination  and 
of  the  cross-examination  is  to  diminish, 
rather  than  strengthen,  the  proof  of  the  exe- 
cution of  the  deed,  in  so  far  as  this  answer 
tends  to  establish  it;  for,  conceding  to  wit- 
nesses entire  veracity  of  purpose,  and  without 
meaning  to  attribute  to  them  the  slightest 
intentional  misstatement  of  the  facts,  the 
Impression  cannot  be  resisted  that  these  gen- 
tlemen are  speaking  rather  as  to  their  im- 
pressions of  their  usual  course  of  business  in 
like  cases  than  from  any  very  distinct  rec- 
ollection of  the  facts  in  this  particular  case. 
It  was  very  remarkable  tliat  such  a  paper 
should  bare  been  lost  It  appears  that  the 
100  $35  notes  were  taken  to  the  vault  of  the 
National  Exchange  Bank.  The  deed  of 
trust,  Mr.  Moomaw  says,  was  delivered  to 
him  at  the  same  time;  and  yet  the  utmost 
care  was  observed  with  reference  to  the  pres- 
ervation of  each  of  the  100  notes,  and  the 
utmost  negligence  with  reference  to  the 
preservation  of  that  paper,  which  imparted 
to  them  their  chief  value.  It  creates  the 
suspicion  In  one's  mind  that  the  parties  here 
were  at  the  time  resting  content  with  the 
personal  security  that  they  had  for  the  pay- 
ment of  these  notes.  It  is  part  of  the  gen- 
eral history  of  those  times,  of  which  the 
courts  may  take  Judicial  notice,  that  there 
was  the  utmost  activity  in  the  real-estate 
market;  that  prices  were  advancing  from 
day  to  day;  bouses  and  lots  were  speculated 
in  as  freely  as  stocks  and  shares.  The  very 
property  In  question  here  advanced  from 
$4,000  in  April  to  $7,500  in  December,  and  it 
was  not  unreasonable  that  entire  confidence 
should  have  been  felt  in  the  solvency  of  per- 
sons who  were  dealing  In  property  so  rapid- 
ly enhancing  In  value.  This  plaintiff  exe- 
cuted its  deed  to  Meeks  on  the  21st  of  April. 
It  did  not  acknowledge  it  until  the  7th  of 
the  ensuing  January,  though  the  witnesses 
say  that  the  $35  notes  were  delivered  Im- 
mediately upon  the  consummation  of  the 
transaction.  This  seems  hardly  in  conform- 
ity w'th  the  usual  course  of  business,  and 
lends  additional  color  to  the.  Idea  that  the 
parties  were  dealing  with  each  other  not  up- 
on a  very  strict  business  footing.  We  find, 
too,  that  the  deed  of  December  30,  1890.. 
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from  Ranson,  Jr.,  to  Simmons,  tmste«, 
thougb  acknowledged  on  the  31st  of  January, 
1891,  was  not  admitted  to  record  until  the 
19th  of  February,  1892,— another  striking 
evidence  of  the  laxity  with  whidi  affairs 
wet  8  conducted  by  the  parties  to  these 
transactions.  Upon  consideration,  therefore, 
of  all  the  evidence,  it  leaves  the  mind  in 
great  doubt  and  perplexity  as  to  whether  or 
not  any  sucft  deed  of  trust  as  that  claimed 
by  the  plaintiff  ever  had  any  existence.  But 
this  Is  not  all.  Taking  the  statement  of  the 
secretary,  Mr.  Moomaw,  In  the  teijns  in 
which  it  is  made,  is  it  su£9cient  to  establish 
a  lien  upon  this  property  against  a  bona  fide 
purchaser  for  value,  and  without  notice?  It 
Is  true,  he  says  qnlte  confidently  that  the 
deed  of  trust  was  executed;  but  he  does  not 
say  what  property  was  conveyed  in  that 
deed,  and  that  seems  to  be  fatal  to  the  plain- 
tiff's proof.  It  Is  possible  that  the  plain- 
tiff's debt  may  have  been  secured  by  a  deed 
of  trust  upon  other  property  owned  by 
Meeks,  and  that  would  be  entirely  consist- 
ent with  the  deposition  of  Moomaw,  and  of 
Neal  also.  The  burden  of  proof  is  always 
upon  the  plaintiff  to  establish  its  case,  and 
where  it  comes  into  court  seeking  to  set  up 
s  lien  by  virtue  of  a  lost  instrument,  there- 
by defeating  a  lien  appearing  by  the  public 
records,  it  would  seem  that  the  court' should 
require  that  degree  of  proof  that  would  en- 
able the  court  to  proceed  In  Its  favw  with 
reasonable  confidence  and  certainty.  That 
confidence  I  do  not  feel.  On  OiB  contrary, 
the  record  leaves  me,  after  a  most  careful 
Investigation,  unable  to  say  that  the  plain- 
tiff has  sustained  its  case  by  satisfactory 
evidence. 

A  lien  Is  claimed  by  the  plaintiff,  in  its  bill, 
upon  the  further  ground  that  "by  the  deed  of 
December  30,  1890,  James  M.  Ranson,  having 
assumed  the  payment  of  the  ?35  notes,  be- 
came personally  liable  therefor,  and  that  the 
assumption  operated  as  a  deed  of  trust  or 
mortgage  on  the  land,  which  a  court  of  equity 
would  enforce,  not  only  against  James  M. 
Ranson  himself,  but  against  all  subsequent 
purchasers  dealing  in  any  way  with  the  land, 
with  a  knowledge  of  the  existence  of  the 
Hen";  and,  of  course,  If  the  facts  stated  con- 
stituted a  lien,  all  subsequent  purchasers 
would  be  affected  thereby,  and  wUl  take  the 
land  with  a  notice  of  the  Hen,  because  It  ap- 
pears ut)on  the  face  of  the  deed  Itself.  The 
plaintiff  rests  this  pretension  upon  the  de- 
cisions of  this  court  in  the  case  of  Vanmeter 
V.  Vanmeter,  8  Grat  148;  William  and  Mary 
College  T.  Powell,  12  Grat  372;  Eobson  v. 
Whitlow,  80  Va.  784;  2  Minor,  Inst  236; 
and  certain  other  cases  In  other  states.  The 
facts  in  the  first  two  cases,  cited  from  3  and 
12  Grat,  all  arose  prior  to  the  Code  of  1849, 
which  cat  up  by  the  roots  the  lien  of  the 
vendor  for  impaid  purchase  money.    Counsel 


for  plaintiff  made  a  very  Ingenious  and  plaus- 
ible argument  to  show  that  those  cases,  and 
those  of  a  like  character,  were  not  decided 
upon  the  doctrine  in  question.  A  very  casual 
reference  to  the  cases  will  be  sufficient  I 
think,  to  show  that  It  was  the  vendor's  lien, 
pure  and  simple,  with  which  the  oomt  was 
dealing  In  Vanmeter  r,  Vanmeter,  tot  it  ap- 
pears on  page  162  that  in  the  opinion  of  the 
court  there  was  no  expressed  trust  created 
by  the  deed  there  construed,  and  that  bona 
fide  purchasers  of  the  property  would  hare 
been  under  no  obligation  to  see  to  the  appli- 
cation of  the  purchase  money  and  the  pay- 
ment of  the  debts;  bat,  said  the  court  "socfa 
payment  was  a  part  of  the  consideration  for 
the  conveyance,  and  It  Is  against  equity  and 
good  conscience  that  the  grantees  should  be 
permitted  to  hold  the  property  without  mak- 
ing such  payments.  A  court  of  equity  will 
therefore  treat  the  subject  as  in  the  nature 
of  a  trust,  and  establish  a  Hen  on  the  prop- 
erty while  in  the  hands  of  the  grantees,  as  a 
means  of  compelHng  its  performance."  The 
case  of  William  and  Mary  College  v.  Powell 
seems  to  have  been  one  of  an  expressed  trust, 
—wholly  different  from  the  case  under  con- 
sideration. Nor  is  there  anything,  aa  f ar  as 
I  have  been  able  to  discover,  in  Mr.  Minor's 
invaluable  book,  cited  by  the  plaintiff,  at  all 
tending  to  sustain  the  Hen  which  he  asserts. 
Code  1849,  c.  119,  $  1,  declares  "that  if  any 
person  hereafter  should  convey  any  real-es- 
tate and  the  purchase  money,  or  any  part 
thereof  remain  unpaid  at  the  time  of  the  con- 
veyance he  shall  not  thereby  have  a  lien  for 
such  unpaid  purchase  money  unless  such  Uen 
is  expressly  reserved  on  the  face  of  the  con- 
veyance." This  statute  was  Intended  to  ex- 
tirpate a  great  evil,  and  since  Its  passage,  as 
far  as  I  know,  no  case  has  been  decided  in 
which  the  Hen  thereby  abolished  has  been 
recognized,  except  In  cases  where  the  facta 
existed  prior  to  its  passage.  I  do  not  consid- 
er that  there  is  anything  ta  the  case  of  Hob- 
son  V.  Whitlow  which  is  at  all  In  conflict 
with  the  statute.  In  that  case,  as  I  under- 
stand the  facta,  no  conveyance  had  been 
made  of  the  real  estate  upon  which  the  de- 
cree of  the  court  operated.  If,  however,  that 
case  can  be  construed  as  authority  for  the 
enforcement  of  a  vendor's  Hen  existing,  or 
claimed  to  exist  otherwise,  then.  In  accord- 
ance with  the  terms  of  the  statute  Just 
quoted.  It  cannot  be  law,  and  should  not  be 
foUowed;  but  I  repeat  that  as  I  understand 
the  facta  of  that  case,  which  are  somewhat 
confused,  and  not  easUy  understood,  there  is 
no  conflict  between  the  decision  of  this  court 
in  that  case  and  the  statute  law.  Upon  the 
whole  case,  therefore,  I  am  of  opinion  that 
the  plaintiff  has  faUed  to  establish  a  Hen  of 
any  kind  upon  the  property  In  question,  and 
that  the  decree  of  the  circuit  court  shoold  b« 
affirmed. 
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OARNEAL  ▼.  LYNCH  et  aLi 

Inpreme  Court  of  Appeals  of  Virgiiiia.    Feb. 
7,  1895.) 

LRTITION —  LiFB  TBKANTS  AND  ReMAINDBR-HeN 

— Decreb  »or  Sale  —  EFrBcr  os  Reuainder- 
Mbn  rot  in  Esse  —  Quamvitt  of  Land  Bou>— 
notiob  to  furchabbr. 

1.  Under  Bectton  2482,  Code  1887,  which 
■oTldeB  for  the  partition  and  Bale  of  all  claBsea 
'  contingent  remainders,  and  the  reinTestment 
'  the  proceeds,  and  section  2562,  declaring 
lat  "tenants  in  common,  joint  tenants  and  co- 
irceners  shall  be  compellable  to  make  parti* 
)n,"  a  life  tenant  of  one  moiety  of  land  can 
aintain  a  suit  for  partition  against  the  re- 
ainder-men  In  esse  and  the  fee-simple  owners 

the  other  moiety. 

2.  A  tenant  for  life  of  an  ondivided  share 
'  an  estate,  with  remainders  to  his  unborn 
ns,  may  file  a  bill  for  partition,  and  the  decree 
ill  be  binding  on  the  sons,  when  in  esse. 

3.  Where  property  sold  under  decree  of 
urt  Is  correctly  represented  by  a  plat  which 
scloses  an  encroachment  of  abont  VA  feet  on 
street,  which  plat  is  referred  to  in  the  adver- 
lement  of  sale,  and  exhibited  on  the  day  of 
le,  a  purchaser  cannot  plead  ignorance  of  said 
icroacbment. 

4.  Under  Acta  1883-84,  p.  494,  where  a 
mer  lot  in  the  city  of  Richmond  has  en- 
oachod  on  the  street  for  20  years  the  owner 
LS  title  by  adverse  possession  to  the  land  en- 
oached  on. 

Appeal  from  chancery  court  of  Rlcbmmid; 
:mes  C.  Lamb,  Cliancellor. 
T.  D.  Cameal  purchased  certain  property 
a  judicial  sale,  and  appeals  from  a  de- 
ee  declaring  the  title  to  be  good.  Ai- 
med. 

r.  L.  Anderson,  for  appellant.  Courtney 
Patterson,  for  appellees. 

OARRISON,  J.  This  is  an  appeal  from  a 
cree  of  the  chancery  court  of  the  dty  of 
chmond.  It  appears  from  the  record  that 
;njamin  Sutton,  by  the  sixth  clause  of  bis 
.11,  gave  to  his  two  grandsons,  William 
Lynch  and  Charles  O.  Lynch,  a  certain 
use  and  lot  on  the  corner  of  Orace  and 
fferson  streets,  in  Richmond,  for  their 
es,  with  cross  remainders  to  their  children; 
d,  in  the  event  of  death  of  both  without 
lue,  then  said  property  was  to  pass  to 
sir  sister,  Mollie  A  Lynch,  or  her  issue, 
larles  O.  Lynch  died  leaving  two  chll- 
en,  who,  under  the  terms  of  said  will,  are 
w  the  fee-simple  owners  of  their  father's 
>lety.  On  the  27th  day  of  April,  1893, 
lUiam  M.  Lynch,  the  life  tenant  In  one 
)iety  of  said  property,  filed  his  bill  in  the 
fincery  court  of  Richmond,  praying  for  a 
e  of  this  property  for  partition,  and  a 
nvestment  of  the  proceeds,  and  for  gen- 
ii relief.  To  this  bill  he  makes,  as  par- 
B  defendant,  bis  own  five  children,  re- 
Jnder-men  in  his  moiety;  the  two  chil- 
m  of  his  brother,  Charles,  fee-simple  own- 
I  of  their  father's  moiety;  and  his  sister, 
tUie   A    Lynch.    His   children   and    his 

Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Dchboni  bar. 


j  brother's  children  are  all  Infants,  and  ap- 
pear by  guardian  ad  litem.  All  the  pro- 
ceedings in  the  case  are  regular,  full,  and 
complete.  The  commissioner's  report  and 
the  evidence  fully  establish  the  propriety  of 
granting  the  prayer  of  the  bill.  The  court 
decreed  the  sale,  and  it  was  made,  in  ac- 
cordance with  the  terms  prescribed,  to 
James  D.  Cameal.  An  upset  bid  was  pot 
in,  and  at  a  second  sale  said  Cameal  be- 
came the  purchaser  at  $11,575;  and  on  the 
26th  day  of  June,  1893,  the  court  entered  a 
decree  confirming  said  sale,  but  reserving 
to  the  purchaser  leave  to  have  the  title  ex- 
amined within  a  reasonable  time.  Counsel 
for  the  purchaser  examined  the  title,  and 
made  two  objections  thereto.  The  court 
overruled  both  objections,  and  on  the  9th 
day  of  August,  1893,  entered  a  decree  fully 
confirming  the  sale  to  J.  D.  Cameal,  direct- 
ing that  he  forthwith  comply  with  the 
terms.  It  la  from  this  decree  that  the  case 
Is  before  this  court  on  appeal. 

There  are  two  assignments  of  error,  which 
are  the  two  objections  made  by  the  ap- 
pellant to  the  title  to  the  property.  The 
first  is  that  William  M.  I^nch  being  only  a 
life  tenant  In  one  moiety  of  the  land,  the 
remainder  of  said  moiety  being  unascer- 
tained, and  the  other  moiety  being  owned 
In  fee  simple  by  infants,  he,  the  said  Wil- 
liam M.  Lynch,  had  no  power  in  law  to 
maintain  a  suit  for  partition  and  sale  of  the 
whole  of  said  land.  This  presents  the  sim- 
ple question  whether  a  life  tenant  of  one 
moiety  of  land  can  maintain  a  suit  for  i>ar- 
titlon  against  the  remainder-men,  in  esse, 
of  that  moiety,  and  the  fee-simple  owners 
of  the  other  moiety.  The  bill  is  framed  in 
a  double  aspect,  being  brought  under  sec- 
tion 2432  of  the  Code,  which  provides  for 
the  sale  of  contingent  estates,  and  under 
section  2562,  which  provides  for  the  parti- 
tion of  lands.  This  latter  section  provides 
that  "tenants  in  common,  joint  tenants  and 
co-parceners  shall  be  compellable  to  make 
partition,"  etc.  If,  then,  William  M.  Lynch, 
the  life  tenant  in  one  moiety,  is  In  law  a 
tenant  in  common  with  the  children  of  his 
brother,  who  are  the  owners  in  fee  of  the 
other  moiety,  it  would  seem  clear  that  he 
can  maintain  a  suit  to  compel  partition 
against  his  cotenants.  Mr.  Minor  says:  "A 
tenancy  in  common  Is  where  two  or  more 
hold  the  same  land,  with  interests  accm- 
ing  under  different  titles,  or  accruing  under 
the  same  title,  but  at  different  periods,  or 
conferred  by  words  of  limitation  Importing 
that  the  grantees  are  to  take  in  distinct 
shares."  Minor,  Inst  p.  494,  citing  1  Steph. 
Comm.  328.  Judge  Lomaz  says:  "A  ten- 
ancy In  common  is  where  two  or  more  per- 
sons hold  lands  or  tenements  In  fee  simple, 
fee  tall,  or  for  term  of  life  or  years,  by  sev- 
eral titles,  not  by  a  joint  title,  and  occupy 
the  same  lands  or  tenements  In  common, 
from  which  drcnmstance  they  are  called 
tenants    In    common,'   and    their   estate   a 
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tenancy  In  common.'"  1  Lomax,  Dig.  p. 
Ml.  According  to  these  blgb  authorities, 
•ne  of  the  condltionB  creating  a  tenancy  in 
common  is  where  two  or  more  persons  hold 
the  same  land,  with  Interests  accruing  un- 
der the  same  title,  but  at  different  times. 
The  record  shows  that  the  Interests  In  this 
land  accrued  under  the  same  title,  viz.  the 
will  of  Benjamin  Sutton.  It  further  shows 
that  the  interest  of  William  M.  Lynch  ac- 
cmed  not  later  than  November  11,  1871,— 
that  being  the  date  of  the  probate  of  Ben- 
jamin Sutton's  will  (the  record  does  not 
■how  the  date  of  Benjamin  Sutton's  death),— 
and  that  the  interest  of  Dorsie  Lynch  and 
Cliarlle  Lynch  accrued  September  21,  1881; 
that  being  the  date  of  the  death  of  IJieir 
father,  Charles  6.  Lynch.  It  follows,  there- 
fore, that  William  M.  Lynch,  the  life  tenant 
of  one  moiety,  and  the  children  of  Charles 
O.  Lynch,  fee-simple  owners  of  the  otb«: 
moiety,  are  plainly  tenants  in  common. 
They  hold  the  same  land,  with  Interests  ac- 
cralug  under  the  same  title,  but  at  different 
times;  and,  being  tenants  in  common,  the 
right  of  either  to  compel  partition  in  equity 
is  provided  for,  and  must  be  upheld,  under 
section  2562  of  the  Code  of  1887. 

We  do  not  perceive  the  force  of  the  objec- 
tion that  a  life  tenant  of  a  part  cannot  main- 
tain a  suit  against  his  cotenants,  who  own  the 
fee  of  the  other  part,  for  partition.  There  can 
be  no  doubt  that  the  fee-simple  owners  could 
maintain  the  suit  for  partition  against  the  life 
tenant,  as  defendant,  and  the  manner  in  which 
the  parties  to  the  suit  are  arranged  can  make 
no  difference;,  A  party  having  a  life  estate, 
determinable  on  his  marriage,  in  oue-flfth  of 
an  estate,  applied  in  chancery  for  partition. 
The  defendants  were  entitled  to  the  remainr 
ing  fouivflfths,  as  tenants  in  common,  In  tail, 
and  were  together  entitled  to  the  reversion 
of  the  plalntifTs  fifth.  The  defendants  all 
desired  that  the  prc^ierty  should  remain  undi- 
vided. The  master  of  the  rolls  said,  "As 
tenant  for  life,  I  apprebemd  there  can  be  no 
question  but  that  be  is  entitled  to  partition," 
and  it  was  accordingly  granted.  Freem. 
Coten.  p.  663,  {  455.  "A  tenant  for  life,  of 
an  undivided  share  of  an  estate,  with  remain- 
ders to  his  unborn  sons,  in  tall,  may  file  a 
bill  for  partition;  and  the  decree  will  be 
binding  on  the  sons,  when  in  esse."  Oaskell 
T.  Gaskell,  6  Sim.  643.  "The  owner  of  a  life 
interest  in  an  undivided  part  of  land  may 
have  partition,  or,  if  tliat  be  Impracticable, 
a  sale  of  the  property  and  a  division  of  the 
proceeds."  Shaw  v.  Beers,  84  Ind.  528. 
"When  the  titles  are  clear  upon  the  record, 
whatever  may  be  the  estates,— whether  in  fee, 
for  life,  or  for  years,— the  court  orders  a  com. 
mission  of  partition  to  issue."  2  Minor,  Inst 
p.  487. 

It  is  insisted  by  the  appellants  that  inas- 
much as  the  will  of  Benjamin  Sutton  pro- 
vides that  the  moiety  given  to  William  M. 
Lynch  for  life  shall  pass  at  his  death  to  his 
^lldren,  and  said  Lynch  is  still  living,  tbera- 


fore  the  owners  in  remainder  of  that  Interest 
are  unascertained.  Grant  that  this  is  so. 
Section  2432of  the  Code, under  which  this  suit 
is  maintained,  in  one  aspect,  provides  fully 
for  the  sale  of  all  cmitlngent  interests  such  as 
exist  in  this  case,  and  was  Intended  to  facii- 
Itate  the  sale  of  property  where  just  such 
difficulties  existed.  We  are  therefore  of  the 
opinion  that  under  the  statutes  of  Virginia, 
as  well  as  upon  precedent,  a  tenant  for  life 
in  one  moiety  of  property  may  maintain  a 
suit  against  those  who  own  the  estate  in  re- 
mainder of  said  moiety,  whether  in  esse  or 
not,  and  the  fee-simple  owners  of  the  other 
half,  and  compel  pai>tItlon  of  said  property, 
and,  if  not  susceptible  of  partition  in  kind, 
may  have  a  sale  and  division  of  the  proceeds. 
The  second  assignment  of  error  is  that  the 
court  erred  in  overruling  the  objection  of  J. 
D.  Cameal  to  the  title  on  the  ground  that  It 
was  advertised  and  sold  as  fronting  67  feet 
1%  Inches  on  Grace  street,  in  the  city  of 
Richmond,  and  running  back  154  feet,  when, 
as  a  matter  of  fact,  it  fronted  on  Grace  street 
only  64  feet  7  Inches,  the  difference  of  2 
feet  S'A  inches  being  embraced  in  a  part  of 
Jefferson  street  It  appears  from  the  record 
that  there  was  a  plat  of  this  property  made, 
distinctly  showing  the  encroachment  on  Jef- 
ferson street  and  that  In  the  advertisement 
of  the  property  for  sale  this  plat  was  referred 
to  as  being  at  the  auctioneer's  office,  where 
it  could  be  seen  by  any  who  were  Interested 
in  the  sale.  It  further  appears  from  the  rec- 
ord that  this  plat  with  red  lines  plainly  de- 
fining the  encroachment  of  2  feet  5^  indies 
on  Jefferson  street  was  exhibited  at  the 
sale,  examined  by  bidders,  and  the  encroach- 
ment referred  to,  and  discussed  in  an  open 
and  general  way;  that  J.  D.  Cameal,  the 
purduiser,  had  every  opportunity  to  see  and 
examine  said  plat  and  the  papers  in  the 
cause;  and  that  If  he  did  not  know  of  the 
encroachment  of  the  buildings  on  Jefferson 
street  it  was  his  own  fault  and  no  blame  at- 
tached to  any  one  else.  Cameal  admits  that 
he  saw  the  plat  at  the  first  sale,  but  says  that 
he  did  not  examine  it  His  Ignorance,  then, 
of  the  fact  disclosed  by  the  plat  Is  no  excuse. 
"It  was  his  duty  to  make  Inquiry,  and  inquiry 
duly  pursued  would  have  led  to  knowledge. 
It  will  not  do  for  him  to  shut  his  eyes,  and 
then  say  that  he  did  not  see.  Wherever  in- 
quiry is  a  duty,  the  party  bound  to  make  it 
Is  affected  with  the  knowledge  of  all  which 
he  would  have  discovered,  had  he  performed 
the  duty.  Means  of  knowledge,  with  the 
duty  of  using  them,  are,  in  equity,  equiva- 
lent to  knowledge  itself."  Long  v.  Weller, 
29  Grat  347.  But  Is  there  in  fact  any  de- 
ficiency in  the  width  of  the  lot  in  question, 
growing  out  of  the  alleged  encroadiment  of 
2  feet  5V^  Inches  on  Jefferson  street?  The  leg- 
islature, by  an  act  approved  March  10,  18S* 
(see  Acts  1883-84,  p.  494),  giving  the  city 
council  power  to  remove  buildings  and  other 
obstructions,  where  they  encroach  upon  the 
streets,  expressly  provides  that  in  every  caw 
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i«re  a  building  eiKToacbea  upon  the  atreet 
a  corner  lot,  and  bas  so  contlnaed  for  a 
iod  of  20  yean,  It  aball  oonatltnte  an  ad- 
■se  posseislon  to,  and  confer  property 
hts  upon,  the  persona  claiming  therenn- 
',  as  against  the  city.  It  appears  from  the 
ord  that  tbls  lot  and  the  buildings  there- 
were  conveyed  to  Benjamin  Sutton,  De- 
ibor  80,  1858.  He  and  those  holding  nn- 
bim  bad  therefore  been  In  possession  at 
date  of  the  act  of  March  10,  1884,  more 
D  25  years;  and.  It  being  a  c«ner  lot, 
Tould  seem  that  the  legislature  had  con- 
led  the  title  of  the  owners,  as  against  the 
,  to  the  encroachment  of  2  feet  5%  Indies 
Jefferson  street  See  Meyer  v.  City  of 
coin  (Neb.)  BO  N.  W.  763;  City  of  Wheel- 
V.  Campbell,  12  W.  Va,  86.  For  the 
going  reasons,  we  are  of  opinion  that 
e  is  no  error  In  the  decree  complained  of, 
the  same  must  be  affirmed. 
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TAYLOR  T.  SIMMONS. 
reme  Oonrt  of  North  Carolina.     Feb.  19, 

189S.) 
Tbiai.— Dbath  ov  Jddge  bbtobb  Case  Srr- 

TLBD. 

Where  the  case  and  counter  case  were 
d  in  time,  appelUnt  immediately  applied 
e  jadee  to  settle  it,  and  the  trial  judge  aft- 
rds  died,  a  new  trial  will  be  ordered. 

peal  from  superior  court.  Craven  coun- 

jravesi  Judge. 

ion  by  John  T.  Taylor  against  George 

Immons,  In  which  defendant  appealed 

a  judgment  in  favor  of  plaintlS.     Ap- 

it  moves  for  s  writ  of  certlorart    New 

ordered. 

W.  Clark,  for  appellant 

lRK,  J.  At  tbe  last  term  of  this  conrt, 
the  first  term  of  this  court  after  the 
)elow,  the  appellant  docketed  the  rec- 
:oper,  and  applied  for  a  certiorari,  as 
se  bad  not  been  settled  by  the  judge. 
m  V.  Klmberly,  92  N.  C.  662.  By  con- 
be  motion  was  continued  to  tbls  term, 
tears  that  tbe  case  and  counter  case 
lerved  In  time,  and  that  tbe  appellant 
iately  applied  to  the  judge  to  settle 
se.  The  appellant  would  be  entitled 
certiorari;  but  as  tbe  trial  judge  (bis 
.Tud£re  Graves)  baa  since  died,  the 
must  order  a  new  trial.  State  v. 
107   N.   C.  821,  12  S.  B.  572.     New 
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tROWTNING  et  al.  v.  PORTBB. 
le   Conrt  of  North  Carolina.    Feb.  19, 
1895.) 

'    MORTOAGB  —  LiBN  —  ENFORCBiaHT  AS 

AOAiMST  Third  Pebsoms. 
There    a    surety   on   a  purchase-money 
lich  retaioa  title  to  the  chattel  for  which 
eu,   paya  it  without  having  it  assigned 
.20s.x:.no.24 — 61 


to  a  tmstee  for  his  benefit  and  the  purchaser, 
after  mortgaging  it  delivers  to  him  the  chat- 
tel, the  mortgagee  has  the  first  Hen. 

Appeal  from  superlw  court,  Halifax  eoim- 
ty;  Graves,  Judge. 

Action  of  claim  and  delivery  by  B.  R. 
Browning  &  Son  against  J.  R.  Porter.  From 
a  judgment  for  plalntifTs,  defendant  appeals. 
Affirmed. 

It  Is  agreed:  That  on  November  19,  1887, 
one  P.  G.  Solomon  purchased  a  bay  mare 
from  W.  M.  Perkins,  Jr.,  for  tbe  sum  of  9100 
(said  mare  was  named  "Sally  Morgan"); 
and  In  payment  therefor  he  executed  bis 
note  under  seal,  with  one  L.  Vinson  as 
surety,  for  said  amount  payable  the  1st  of 
November,  1888,  bearing  interest  at  8  per 
cent  from  date.  Said  note  retained  title 
to  the  mare  until  the  whole  of  tbe  purchase 
money  was  paid,  and  was  duly  recorded  in 
the  office  of  tbe  register  of  deeds  on  March 
30,  1888,  in  book  81,  p.  23L  On  December 
7,  1888,  the  surety,  Vinson,  upon  a  demand 
from  said  Perkins,  paid  Perkins  $50,  and 
the  same  is  credited  upon  the  note.  There- 
after, Perkins  transferred  the  note  to  C.  W 
Garrett  &  CV>.;  and  on  November  9,  18S9, 
Cterrett  Se  Co.  transferred  the  note,  without 
recourse,  to  Vinson,  tbe  surety.  Said  Solo- 
mon paid  nothing  on  tbe  note.  That  said 
Solomon  failed  to  pay  Vinson  anything 
whatever  on  the  note,  and  afterwards  deliv- 
ered to  him  the  said  mare  under  said  nota 
retaining  title,  and  thereafter  he  sold  the 
mare  to  one  G.  E.  Matthews  for  the  sum  of 
946,  and  Matthews  sold  her  to  the  defend- 
ant for  |oO,  and  she  is  now  In  the  posses- 
sion of  the  defendant  On  February  6,  1889, 
tbe  said  Solomon,  to  secure  certain  advan- 
ces to  be  made  to  him  by  tbe  plaintiff  to  the 
amount  of  $80,  to  be  made  during  tbe  year 
1889,  executed  to  said  plaintiff  a  lien  and 
chattel  mortgage,  conveying  one  red  cow, 
one  single-horse  cart  one  bay  mare,  white 
face,  named  "Sally  Morgan,"  valued  at  $50. 
No  part  of  said  advances  has  been  paid. 
The  mortgage  was  duly  recorded  on  Febru- 
ary 14,  1889,  in  book  85,  page  377,  In  tbe 
office  of  tbe  register  of  deeds.  That,  at  the 
time  of  the  execution  of  said  chattel  mort- 
gage to  tbe  plaintiff,  said  Solomon  had  the 
possession  of  tbe  said  mare.  Judgment: 
"It  is  considered  by  the  court  that  the  plain- 
tiff recover  of  tbe  defendant  the  possession 
of  one  bay  mare,  Sally  Morgan,  and.  In  case 
possession  of  said  mare  cannot  be  had,  then 
for  the  sum  of  $50,  with  interest  from  the 
27th  day  of  December,  1893,  till  paid,  and 
for  costs  of  action."  From  tbls  Judgment 
tbe  defendant  appealed, 

S.  G.  Daniel  and  MacRae  &  Day,  for  ap- 
pellee. 

AVERT,  J.  When  the  surety,  Vinson,  paid 
tbe  note  In  full,  on  the  9tb  of  November, 
1887,  and  failed  to  have  it  assigned  to  a 
trustee  for  his  benefit,  the  debt  was  dls 
charged.     Peebles  v.  Gay,  115  N.  G.  SS,  20 
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a  B.  ITS;  LOes  r.  Rogers,  113  N.  G.  200, 
18  a' B.  104,  and  authorities  there  dted. 
The  aatlsfactlon  of  the  debt  extinguished 
the  render's  lien,  and  the  legal  estate  In  the 
horse,  at  the  time  In  the  possession  of  Solo- 
mon, Tested  In  his  mortgagee,  who  bad  then 
a  first  lien  on  it,  and  on  breach  of  the  con- 
dition, the  right  to  recover  the  possession  of 
the  horse,  as  he  seeks  to  do  in  this  action. 
The  Judgment  of  the  court  below  is  affirmed. 


(US  N.  C.  «) 

HTCATH  V.  liANGASTBR. 

(Sapreme  Gomt  of  North  Oarolina.     Feb.  18, 

1895.) 

Awa4i<— SaTTLunirT  or  Cass — Dbatb  or  Jucea 
— Nbw  Triau 

Where,  on  failure  of  the  counsel  to  agree 
on  a  settlement  of  the  case,  appellant  does  not 
"immediately"  (Code,  |  650)  request  the  trial 
Judge  to  settle  tlie  same,  but  delays  to  do  so  for 
•ereral  weeks,  on  the  death  of  the  judge,  where 
no  excuse  for  the  laches  is  sliown,  £be  judgment 
will  l>e  affirmed. 

Action  by  J.  F.  Heath  against  W.  F.  Lan- 
caster. There  was  a  Judgment  for  defend- 
ant, and  plaintifF  appealed.  Motion  by  plain- 
tiff for  certiorarL     Affirmed. 

W.  W.  Olarit,  for  defendant. 

GliARK,  J.  The  record  proper  was  filed 
in  this  court  at  the  first  term  after  the  trial 
below,  and  a  certiorari  asked  for,  as  the  case 
tiad  not  been  settled  by  the  Judge.  This  was 
the  proper  course,  and,  if  the  appellant  was 
not  in  laches,  the  certiorari  would  Issue. 
Owens  V.  Phelps,  91  N.  0.  253;  Plttman  t. 
Kimberly,  92  N.  G.  562.  In  such  case,  as 
the  trial  Judge  (his  honor.  Judge  Grayes)  has 
since  died,  a  new  trial  would  be  ordered. 
State  y.  Parks,  IffT  N.  O.  821,  12  S.  B.  572; 
Brendle  y.  Reese.  115  N.  G.  552,  20  S.  B.  721. 
But  in  the  present  case  the  appellant  does 
not  negative  laches.  It  appears  that,  after 
the  disagreement  about  settling  the  case,  the 
appellant  did  not  Immediately  request  the 
Judge  to  settle  the  case,  as  required  by  sec- 
tion 650  of  the  Gode,  but  delayed  for  several 
weeks  to  do  so.  This  forfeits  bis  claim  to 
a  certiorari,  for  the  reasons  given  in  Sim- 
mons v.  Andrews,  106  N.  G.  201,  10  S.  B. 
1052.  An  Inspection  of  the  record  shows  no 
errors  of  which  the  appellant  can  complain, 
and  the  Judgment  must  be  affirmed. 


016  K.  c.  »«) 

RIDLBT  V.  SEABOARD  &  R.  R.  GO. 

(Supreme  Gourt  of  North  Garolina.    Feb.  19, 
1885.) 

PBAonoa  o»  Aptbal— Settlbmkmt  of  Casb— 
Dbatb  or  Jnooi. 

Where,  on  appeal,  the  case  and  counter 
ease  were  filed  in  time,  but  the  trial  judge  died 
before  settling  the  case,  a  new  trial  need  not  t>e 
granted  if  tlie  appellee  witiidraws  his  counter 
case  and  consents  to  hare  the  appeal  tried  on 
appellant's  case. 


Action  by  N.  T.  Ridley  against  tlie  Seaboard 
&  Roanoke  Railroad  Company,  lliere  was  a 
Judgment  for  pialnticr,  and  defendant  ap- 
pealed, and  moved  for  writ  of  oertionrL 
Granted. 

B.  B.  Winbome  and  R.  B.  Peebles,  foe 
plaintiff.     MacBae  &  Day,  for  defendant 

GliABK,  J.  The  case  on  appeal  and  cona- 
ter  case  were  served  in  time,  and  the  trial 
Judge  was  promptly  requested  to  settle  the 
case.  At  the  call  of  the  docket  at  last  term, 
being  the  first  term  of  this  ooort  which  was 
begun  after  the  trial  t)elow,  the  appellant 
docketed  the  reoxd  proper,  and  asked  for  a 
certiorari  to  bring  up  the  case  on  appeal 
Counsel  consented,  however,  diat  the  cause 
might  be  continued  to  Ihis  term,  and  that 
the  "case  on  im»peal"  might  be  settled  by  the 
Judge  at  Nash  conrt,  which  was  to  be  held 
by  the  Judge  (Grayes)  who  had  tried  the 
cause.  His  honor  died  before  be  could  do 
BO.  The  appellant  would  be  entitled,  nothing 
more  appearing,  to  have  the  case  remanded 
for  a  new  trial,  but  the  appellee  expresses  a 
desire  to  withdraw  Its  counter  case  and  try 
the  appeal  upon  appellant's  case.  The  ap- 
pellant certainly  has  no  ground  to  object  to 
this.  Drake  y.  Connelly,  107  N.  a  463,  12  S. 
B.  251.  The  trial  Judge  having  died,  either 
the  appellee  or  appellant  might,  on  motion 
withdraw  the  case  or  counter  case,  and  the 
appeal  will  be  heard  upon  the  statement  of 
the  case  on  appeal  made  by  the  apposite 
party.  In  such  cases  the  parly  intending  to 
withdraw  the  cfise  or  counter  case  pn^erly 
should  notify  the  opposite  parly  In  time,  so 
that  the  case  may  be  printed,  and  stand  regu- 
larly for  trial  at  tlie  first  term.  This  was  not 
done  In  thU  instance,  bnt,  that  there  may  be 
no  unnecessary  delay,  the  case  is  set  for  hear- 
ing at  the  end  of  the  docket  at  this  term. 
Motion  allowed. 


(U<  N.  C.  71) 

PARKER  T.  COOOINS  et  aL 

(Supreme  0>urt  of  North  (Carolina.    Feb.  19, 
1895.) 

Nbw  Tbiai.— Dbath  or  Jonoa. 

Where  appellant's  case  on  appeal  and 
the  counter  case  were  duly  served,  and  the 
Judge,  who  was  authorised  by  written  stipula- 
tion of  counsel  to  settle  the  case  on  appeal,  died 
without  doing  so,  appellant  is  entitled  to  a  new 
trial. 

Appeal  from  superior  court,  Northampton 
county;    Graves,  Judge. 

Action  by  W.  H.  Parker  against  James  A. 
Cogg:ins  and  another.  Judgment  for  plain- 
tiff, and  defendants  appealed.  The  trial 
Judge  having  died  without  settling  the  case 
on  appeal,  aa  anthorized  by  atlpnlatlon  of 
counsel,  defendants  mov«  for  a  new  trial. 
Granted. 

T.  W.  Mason,  for  appellanta.    B.  &. 
bles,  for  appetleei 
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CLARK.  J.  At  the  call  of  the  district  to 
whlcb  this  case  belongs,  in  October  of  last 
term,  being  the  first  term  of  this  court  which 
began  after  the  trial  below,  the  appellant 
had  docketed  the  record  proper.  It  also 
appears  that  the  lack  of  a  "case  settled  on 
appeal"  was  without  laches  on  appellant's 
part,  the  appellant's  case  and  the  oonn- 
ter  case  having  been  serred  In  due  time, 
and  the  Judge  promptly  notified,  so  that  he 
might  name  a  time  and  place  for  settle- 
ment. Regularly,  a  certiorari  should  then 
have  been  asked  for,  but  it  was  rendered 
unnecessary  by  the  agreement  of  counsel  in 
writing  that  the  case  on  appeal  should  be 
settled  by  the  Judge  at  Vance  court,  which 
time  was  afterwards,  by  another  agreement 
of  counsel,  which  is  admitted,  continued  to 
Nash  court,  which  began  on  the  19th  of  No- 
yember.  The  Judge  (Graves)  died  during 
the  second  week  of  the  time  allotted  by  law 
for  said  court,  during  which  term,  by  Qie 
agreement,  the  case  was  to  be  settled.  But, 
if  the  Judge  had  died  after  said  term,  an 
application  for  a  certiorari  was  at  no  time 
necessary;  since  it  appears  in  the  affldarit 
of  appellant,  and  is  admitted  by  appellee, 
that  the  Judge  was  unable  at  any  time  after 
the  begtnning  of  Nash  court  to  discharge  any 
of  his  duties  on  account  of  his  mortal  ill- 
ness. Under  these  circumstances,  the  ap- 
pellant lias  used  all  due  diligence.  As  it  is 
impossible  now  to  procure  the  case  to  be  set- 
tled, the  defendant  is  entitled  to  a  new  trial 
(State  T.  Parks,  107  M.  G.  821,  12  S.  B.  572), 
unless  the  appellee  had  asked,  as  in  Drake 
V.  Connelly,  107  N.  C.  463,  12  S.  B.  251,  to 
withdraw  his  counter  case,  and  try  the  ap- 
peal on  the  appellant's  statement  of  case  on 
appeal,  or  the  appellant  had  asked  to  with- 
draw his  case,  and  try  the  appeal  on  appel- 
lee's counter  case  (Ridley  v.  Railroad  Co. 
[at  this  term]  20  S.  B.  962).  It  was  not  laches 
to  fail  to  print  the  record,  since  the  appeal 
could  not  be  heard  without  the  case  settled, 
unless  the  appellee  had  notified  the  appel- 
lant in  time  that  he  should  withdraw  his 
counter  case,  and  ask  to  have  the  appeal 
heard  upon  appellant's  statement  of  the 
case  on  appeal.  The  case  must  be  remand- 
ed, to  the  end  that  there  may  be  a  new  trial. 


(ue  N.  0.  It) 

SMITH  T.  BASTERN  BLDO.  St  LOAN 

ASS'N. 

(Supreme  Court  of  North  Oaiolina.     Feb.  19, 
1895.) 

MAUOiom  PaosBOUTioii— Fbobablb  Causs— Bub- 

snt  OF  Psoor— ADTioa  of  Couirsib— 

btPUOATioN  OF  ILkuam. 

i.  Where  a  person  arrested  on  a  warrant  Is 
discharged  by  tiie  Justice  for  want  of  sufficient 
proof,  tne  burden  of  showing  probable  cause  for 
his  arrest  is  on  the  person  who  instituted  the 
prosecution. 

2.  In  as  action  for  malicious  prosecution. 
It  is  error  to  chazge  that,  U  defendant  ooasult- 


ed  a  lawyer  in  good  standing,  and  laid  the 
whole  ease  before  nim  before  canaing  plaintiff's 
arrest,  and  acted  on  his  advice  and  witbont  mal- 
ice towards  plaintiff,  that  would  constitute  prob- 
able cause,  us  these  circumstances  could  only 
be  considered  by  the  Jury  as  evidence  to  rebut 
the  implication  of  malice. 

Appeal  from  superior  court.  Craven  coun- 
ty;  Brown,  Judge. 

Action  by  Isaac  H.  Smith  against  Bastem 
Building  &  Loan  Association  for  malicious 
prosecution.  Judgment  was  rendered  for  de- 
fendant, and  plaintiS  appeals.    Reversed. 

W.  W.  Clark,  for  appeUant  Bi.  De  W. 
Stevenson,  tot  appellee. 

MONTGOMERY,  J.  The  plaintiff  was  ar- 
rested by  the  defendant  on  a  warrant  issued 
by  a  Justice  of  the  peace  which  charged  him 
with  forgery,  and  upon  examination  was 
discharged  for  want  of  probable  cause.  The 
plaintiff  thereupon  broughtthls  action  against 
the  defendant  to  recover  damages  for  a  ma- 
licious prosecution  of  him.  Upon  the  second 
issue,  "Was  there  probable  cause  for  the 
prosecution?"  the  court  told  the  Jury  "that  If 
they  believed  that  L.  J.  Moore  was  a  lawyer 
and  coimselor  of  good  standing,  which  Is  not 
disputed  in  the  argument  in  this  case,  and 
Reynolds,  the  general  manager  of  the  de- 
fendant, went  to  Mr.  Moore  with  Ward,  and 
then  and  there  Reynolds  made  a  full,  clear, 
and  frank  statement  of  the  matter,  Ward'b 
statement  was  taken  after  careful  examina- 
tion by  the  attorney,  and  they  had  reason  to 
place  confidence  and  trust  in  what  Ward 
said  and  honestty  believed  it  to  be  true,  and 
that  without  any  express  malice  upon  the 
part  of  Reynolds  towards  Smith,  but  undor 
Moore's  advice,  the  warrant  was  made  out 
upon  Ward's  afiidavlt,  that  would  be  prob- 
able cause;  the  prima  facie  case  resulting 
from  the  dismissal  of  the  warrant  would  be 
rebutted,  and  It  would  be  your  duty  to  an- 
swer the  issue.  'Yes.' "  To  this  instruction 
the  plaintiff  excepted.  The  discharge  of  the 
plaintiff  in  the  said  criminal  proceeding 
against  him  by  the  defendant  made  a  prima 
facie  case  for  the  plaintiff,  he  standing,  after 
his  discharge,  without  even  a  snapicion 
against  him  strong  enough  to  bind  him  over 
to  court,  and  the  dismissal  by  the  Justice 
proving  a  presumption  in  favor  of  plaintiff's 
innocence.  This  being  so,  the  onus  of  prov- 
ing the  existence  of  probable  cause  was 
thrown  on  the  defendant,  and  hla  honor 
should  have  so  instructed  the  Jury.  His 
honor  should  also  have  charged  the  Jury  that 
the  employment  by  the  defendaui  ot  an  at- 
tomey  before  the  warrant  was  issued,  and  its 
following  his  advice,  did  not  have  the  effect 
ot  rebutting  the  prima  facie  case  of  the  plain- 
tiff, but  that  it  should  be  considered  by  them 
only  as  evidence  to  rebut  the  implication  otf 
malice  (Davenport  v.  Lynch,  51  N.  O.  SiE^, 
leaving  that  question,  as  w^  as  the  one  of 
probable  cause,  to  be  heard  on  ail  the  fkcts 
and   drcnmetances   properly    submlttsd   to 
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Ibeia.  There  was  err.>r  In  tbe  Inatraoflon 
complained  of,  and  tbe  plaintiff  is  entitled  to 
a  new  trlaL 


(116  N.  C.  924) 

WBLLINOTON  ft  P.  R.  CO.  t.  CASHIH  ft 
a  RAILROAD  &  LUMBBR  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 
1895.) 

IXfUKOrlOX  —  TBBgPASS  Br  RULBOAD  COMPAHT— 
CoNDBMNAnON  0*  LaHD. 

An  injunction  -will  not  issue  to  restrain 
a  railroad  companjr  which  has  instituted  con- 
demnation proceedings  from  wrongfully  enter- 
ing, liefore  the  appraisal  of  damages  and  the 
payment  thereof  into  court,  when  It  has  given 
ample  bond  tu  cover  any  damage  resulting  from 
such  action  on  its  part. 

On  petitlcni  for  rehearing.    Denied. 
For  former  report,  see  19  S.  E.  646. 

R.  B.  Peebles  and  Battle  ft  Mordecal,  for 
plaintiff.  F.  D.  Winston  and  R.  O.  Burton, 
for  defendant. 

AVERT,  J.  This  is  a  petition  to  rehear 
the  ease  reported  in  114  N.  C.  690,  and  19  S. 
B.  646.  The  plaintiff  instituted  a  special 
proceeding  to  condemn  the  right  of  way  over 
defendant's  land.  The  defendant,  in  its  an- 
swer, alleged  that  it  would  sustain  irrepar- 
able damage  if  the  road  should  be  built,  and, 
using  the  answer  as  an  affidavit,  obtained 
a  temporary  restraining  order,  which,  on  the 
retnm  day,  was  vacated,  upon  the  filing  by 
the  plaintiff  of  a  bond  in  the  penal  sum  of 
$1,000  conditioned  for  the  payment  by  the 
plaintiff  of  all  costs  and  damages  recovered 
by  the  defendant  in  this  action.  The  appeal 
is  from  the  order  dissolving  tbe  injunction. 

We  are  warranted  in  assuming  that  the 
penal  snm  mentioned  in  the  tiond  was  fixed 
by  the  court  after  due  inquiry,  and  is  there- 
fore amply  sufficient  to  secure  to  the  defend- 
ant any  damage  that  may  be  ultimately  re- 
covered of  the  plaintiff  for  the  wrongful  en- 
try upon  its  land,  if,  indeed,  any  wrong  has 
been  done.  Conceding  that  the  plaintiff  Is 
a  trespasser,  compensation  In  damages  will, 
nevertheless,  as  a  general  rule,  be  allowed 
for  such  an  Injory,  and  there  is  no  allega- 
tion in  the  answer  that  will  bring  this  case 
within  any  exception  to  it.  It  is  contrary  to 
the  policy  of  the  law  to  use  the  extraordinary 
powers  of  the  court  to  arrest  the  develop- 
ment ot  Indnstrial  enterprises  or  the  prog- 
ress of  works  prosecuted  apparently  for  the 
paUic  good,  as  well  as  for  private  gain. 
£,ewls  T.  Lnmber  Co.,  99  N.  0. 11,  5  S.  B.  19. 
On  the  other  hand,  this  conrt  has  given  its 
sanction  to  the  practice  of  granting  restrain- 
ing orders  till  the  bearing  against  a  party 
who  by  force  was  impeding  the  prosecution 
of  such  enterprises,  on  the  ground  that  a 
trespass  was  being  committed  on  bis  prem- 
ise8>  when  apparently  he  could  l>e  compen- 
sated in  damages  for  the  injury  of  which  be 
oAmpIained.    Navigation  OOb  t.  Bmry,  lOS 


N.  a  ISO,  12  8.  B.  900.  The  plaintiff  is  pro- 
ceeding, as  was  said  in  the  former  opinion  of 
this  court,  under  a  charter  autborlaing  it  to 
appropriate  land  for  its  use  ni>on  just  com- 
pensation, and  the  question  of  the  neces- 
sity for  taking  a  proper  right  of  way  is  not 
before  us.  Pending  the  proceeding  for  con- 
demnatioD,  ample  provision  has  bera  made 
to  compensate  the  def«idant  for  any  loss 
sustained  by  a  wrongful  entry  on  the  part 
of  plaintiff;  and  if  it  be  admitted  that  the 
plaintiff  is  not  authorized  to  enter  till  after 
the  appraisal,  and  the  payment  into  court, 
in  accordance  with  the  provisions  of  Qie 
Code  (section  1946)  "the  sum  appraised,"  tbe 
plaintiff  is  still,  in  tbe  worst  aspect  of  its 
conduct,  oommitting  a  trespass,  for  wliicb 
it  is  answerable  in  damages,  tbe  nttioiate 
payment  of  which  is  secured  in  advance  liy 
a:  sufficient  bond.  The  defendant  has  not  (»- 
ly  failed  to  show  that  he  has  or  will  sustain 
but  even  that  he  may  suffer,  irreparable  in- 
jury.  The  petition  is  dismissed. 


(116  N.  C.  T!) 
BRITISH  ft  AMERICAN  MORTO.  CO.  v. 

LONG  et  al. 

(Supreme  Court  of  North  Carolina.     Fel>.  19c 

1896.) 

Dismissal  ot  AppbaI/— RBtHSTATBHBin. 

1.  Where  a  motion  to  docket  and  dismiss 
an  appeal  is  made  by  appellee,  for  appellant's 
failure  to  docket  tlie  case,  excuses  for  failure  to 
docket  should  be  then  made,  and  cannot  tw 
taken  advantage  of  on  motion  to  reinstate. 

2.  Tbe  fact  that,  on  an  appeal,  negotiationa 
for  compromise  were  pending,  is  no  excuse  for 
failure  to  docket  the  appeal. 


Action  by  the  British  ft  American  Mortr 
gage  Company  against  W.  W.  Long  and  oth- 
ers. There  was  a  judgment  for  plaintiB. 
and  defendants  appealed.  The  appeal  was 
dismissed  for  failure  to  docket  the  same, 
and  appellants  moved  to  reinstate  the  same. 
Denied. 

J.  B.  Batchelor.  ft>r  appellants.  B.  O.  Bur- 
ton, for  appellee. 

CLARE,  J.  Tills  is  a  motion  to  reinstate 
tbe  case,  which  was  docketed  and  dismissed 
by  appellee  at  last  term,  under  rule  17  (12 
S.  B.  vi).  A  motion  was  made  at  that  time, 
by  appellants,  for  a  certiorari;  but  it  appear- 
ing to  the  court,  by  affidavit  of  the  clerk  be- 
low, which  was  not  controverted,  tliat  the 
appeal  bad  not  been  sent  up  because  tbe 
clerk  bad  repeatedly  demanded  his  fees  for 
the  transcript,  which  appellants  had  failed 
to  pay,  the  certiorari  was  refused.  Bailey  t. 
Brown,  105  N.  O.  127,  10  S.  B.  1054;  Andrews 
v.  WUisnant,  83  N.  C.  446;  Sanders  v. 
Thompson,  114  N.  C.  282,  19  S.  B.  225.  If 
in  fact  the  fees  bad  been  tendered,  or  if  there 
was  other  good  excuse,  it  should  have  been 
shown  at  the  time  the  motlaa  to  docket  and 
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Ismlss  was  made.  Paine  ▼.  Cureton,  114 
r.  G.  606,  1»  S.  B.  631. 

The  appellants,  later,  at  the  same  term, 
loved  to  reinstate  (the  motion  being  con- 
Inued  to  this  term)  on  the  ground  that  ne- 
otlatlons  were  pending  for  a  compromise 
^hen  the  appeal  was  dismissed.  Bnt,  in  the 
bsence  of  any  request  from  or  agreement 
7  appellee  that  the  appeal  should  not  be 
ocketed,  this  was  no  excuse  for  a  failure  to 
ocket  In  proper  time.  The  negotiations 
ould  have  gone  on  as  well  after  docketing 
le  appeal  as  before.  In  fact,  however,  the 
Drrespondence  between  the  parties  shows 
lat  the  offer  to  compromise  had  been  made 
nd  rejected  before  the  call  at  last  term  of 
}e  district  to  which  the  appeal  l>elonged. 
lotion  denied. 


116  N.  C.  626) 

DUNN  V.  UNDERWOOD. 

Supreme  Court  of  North  Carolina.     Feb.  19, 

1895.) 
lUMissiiL  or  AppBix— Neqlioenob  o*  Cousssl. 

Negligence  of  oounsel  la  no  excuse  for 
lilnre  of  appellant  to  print  the  record. 


Action  by  W.  A.  Dunn,  receiver,  against  D. 
►.  Under-wood.  Judgment  for  plaintitt,  and 
efendant  appealed.  The  appeal  was  dis- 
lissed,  and  appellant  moves  to  reinstate, 
lenled. 

John  D.  Kerr,  for  appellant  E.  O.  Burton, 
>r  appellee. 

CLARK,  J.  The  appeal  was  dismissed  at 
ist  term  for  failure  to  print  the  record, 
he  appellant  moved  at  the  same  term  to  re- 
istate,  as  required  by  rule  30  (12  S.  B.  vlU). 
he  reason  assigned  was  that  the  neglect  to 
rint  was  the  negligence  of  counsel.  The 
)urt  has  repeatedly  held  that  having  the 
icord  printed  requires  no  legal  skill,  and 
lat,  if  an  appellant  Intrusts  it  to  counsel. 
Is  negligence  in  such  regard  is  the  negll- 
^nce  of  an  agent  merely,  not  that  of  coun- 
$1.  Griffin  V.  Nelson,  106  N.  C.  235, 11  8.  E. 
14;  Stephens  v.  Eoonce,  106  N.  C.  255,  11 
.  E.  282;  Edwards  v.  Henderson,  109  N.  0. 
J,  13  S.  E.  779;  Turner  v.  Tate,  112  N.  C. 
)7,  17  S.  B.  72;  Neal  v.  Land  Co.,  12  S.  E. 
11,  17  S.  E.  538.  As  the  late  Chief  Justice 
earson  expressed  It,  "there  is  no  nse  In  hav- 
ig  a  scribe,  unless  you  cut  up  to  It."    A  rule 

>  repeatedly  enunciated  must  be  deemed 
ittled.  In  Edwards  v.  Henderson,  supra, 
le  court  observed:    "To  permit  an  appellant 

>  obtain  a  delay  of  six  months  by  his  negli- 
iuce  In  not  complying  with  this  requirement 
ould  convert  a  rule,  which  was  adopted  as 
means  for  the  speedier  and  better  consider- 
Jon  of  causes,  into  a  fruitful  source  of  de- 
y.  Rather  than  that,  appellees  would  pre- 
>.i  to  argue  their  causes  without  the  printed 
icord.  which  the  court,  in  Justice  to  itaeAt 


and  to  litigants,  cannot  permit.  Appellants 
might  as  well  fall  to  send  up  the  transcript 
as  not  to  have  it  in  a  condition  to  be  heard, 
by  failing  to  have  the  case  and  exceptions 
printed."  indeed,  in  the  present  case,  th9 
appellee  agreed  that,  notwithstanding  the 
dismissal,  the  case  might  be  reinstated  if 
submitted  on  printed  briefs,  under  rule  10 
(12  S.  B.  vl.),  so  as  to  be  disposed  of  at  last 
term.  This  offer  the  appellant  accepted,  but 
was  again  negligent,  and  failed  to  do  so  dur- 
ing that  term.  It  Is  too  late  to  make  the 
motion  anew  to  reinstate  at  this  term  rule 
30.  Appellees  have  rights,  though  appel- 
lants are  singularly  prone  to  forget  It,  and 
among  them  Is  the  right  guarantied  by  Mag- 
na Charta  to  all,  that  Justice  shall  "neither 
be  denied  nor  delayed."  Const  N.  0.  art  1. 
$35.  A  delay  of  Justice  is  often  a  denial  of 
justice.     Motion  denied. 

(94  Oa.  ««1) 
REBD  V.  DOUGHBRTT. 

(Supreme  Court  of  Georgia.    July  30,  1894.) 

Balb  or  Land— Rights  or  Vmhdob— AonoH  roa 

Pricx. 
One  who  has  made  a  contract  fur  the 
sale  and  conveyance  of  land,  the  agreed  pui^ 
chaser  never  baying  entered  into  posBession  nor 
taken  a  conveyance,  has  his  election  of  two 
remedies,  if  the  contract  be  binding  upon  the 
other  party.  He  may  either  proceedoy  an  equi- 
table action  for  specific  performance,  or  bnng 
an  action  at  law  for  damages  for  breach  of  the 
contract.  Bat  so  long  as  the  title  is  in  him- 
self, although  he  may  have  tendered  a  convey- 
ance, he  cannot  maintain  an  action  for  the  pur- 
chase money,  or  for  a  balance  of  the  same, 
when  some  of  it  has  been  paid.  It  follows 
that  the  present  action,  not  being  one  for  spe- 
cific performance,  nor  for  damages  for  a  breach 
of  contract,  but  for  purchase  money,  is  not 
maintainable,  the  same  being  baaed  on  a  con- 
tract signed  by  the  plaintiff  only,  which  con- 
tract is  in  the  following  terms:  "La  Fayette, 
Ga.,  Jany.  29th,  1891.  Received  of  A.  H. 
Reed  one  hundred  dollars  in  part  payment  for 
the  following  described  lots:  35,  36,  37,  71,  72, 
7th  Dist  and  4th  section.  Also  247,  144,  60, 
one-half  of  51,  one-half  of  58,  and  forty  acres 
(unknown)  and  94  and  95  in  12  Dist,  4th  sec- 
tion, on  the  following  terms:  Price,  $3.(X)  per 
acre,  ?5,400.00;  payments,  to  wit  $1,800.W, 
when  deeds  and  abstracts  are  delivered;  $200.- 
00  in  stock  of  the  Northwestern  Southern  In- 
vestment Co.;  the  balance,  $3,400.00,  notes  iwy- 
able  in  12  months,  at  6  interest  mtg.  back  t* 
secure  deferred  payments";  there  lieing  no  evi- 
dence that  the  defendant  ever  took  possession 
of  the  lands,  or  that  any  complete  and  final  de- 
livery of  the  conveyance  tendered  to  him  by 
the  plaintiff  was  ever  made,  or  tiiat  any  notes 
or  mortgage  had  been  executed. 
(Syllabus  by  the  Court) 

Error  from  superlnr  court,  Walker  county; 
VV.  M.  Henry,  Judge. 

Action  by  one  Dougherty  against  one 
Reed  to  recover  the  price  of  land.  Judg- 
ment for  plaintiff,  and  defendant  brings  ar- 
ror.     Reversed. 

B.  M.  W.  Glenn  and  Payne  &  Walker,  foi 
plaintiff  in  error.  Oopeland  &  Jackson  and 
Lumpkin  &  Shattuck,  for  defendant  in  error. 

PER  CURIAM.    Judgment  roversed. 
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HARP  et  «I.  ▼.  WALLIN  et  al. 

(Supreme  Court  of  Oeorsia.    July  30,  1884.) 

TaaTAKBITTABT  POWBKS — SaLB  0»  IiXHB. 

The  will  of  the  testator  containing  •  di- 
rection that.  In  case  hla  devisee  of  a  specified 
tract  of  land  "seea  cause  to  send  my  wife  to  the 
aaylnm,  then  the  land  to  be  sold,  and  the  pro- 
ceeds to  be  equally  dlrlded,"  etc.;  and  the  der- 
laee  having  elected  to  send  the  widow  to  the 
asylum,  and  having  procured  an  adjudication 
that  she  was  insane  and  that  she  be  sent  to  the 
lunatic  asylum,  and  an  order  to  sell  the  land 
having  afterwards  been  duly  granted  by  the 
ordinary  on  the  application  of  the  executor,  the 
power  of  sale  became  fully  operative,  although 
Uie  widow  waa  not  actually  sent  to  the  lunate 
asylum.  And  a  sale  made  In  pursuance  of  the 
power  and  of  the  leave  granted  by  the  ordinary, 
if  regularly  made  and  without  fraud,  passed 
the  title  to  the  purchaser;  the  devisee,  so  far  as 
appears,  not  having,  previously  to  the  sale,  re- 
voked or  changed  her  election,  and  not  having 
directed  or  requested  the  executor  not  to  ex- 
ecute the  power. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Walker  county: 
O.  G.  Smith,  Judge. 

Action  by  Mary  J.  Wallm  and  Mrs.  Wa- 
meck  against  Harp  and  others  to  set  aside 
an  executor's  sale.  Verdict  directed  for 
plaintifTB,  and  defendants  bring  error.  Re- 
versed. 

Oopeland  &  Jackson  and  R.  M.  W.  Glenn, 
for  plaintiff  in  error.  Lumpkin  &  Shattuck, 
for  defendant  in  error. 

LUMPKIN,  J.  By  his  last  will  and  testa- 
ment, E.  A.  Wameck  devised  to  Mary  J. 
Wallin  a  tract  of  land,  to  be  rented,  and  the 
proceeds  to  go  to  the  testator's  wife,  Eliza 
Wameck,  and  the  said  Mary  J.,  during  the 
lifetime  of  the  wife,  "unless  Mary  J.  Wallin 
sees  cause  to  send  my  wife  to  the  asylum; 
then  the  land  to  be  sold,  and  the  proceeds 
to  be  equally  divided  into  five  parts,  as  fol- 
lows: One-flfth  to  Mary  J.  Wallin";  the 
will  providing  as  to  the  distribution  to  other 
persons  of  the  remaining  four-fifths  of  the 
proceeds  of  the  land.  Afterwards,  Mary  J. 
Wallin  presented  a  sworn  petition  to  the  or- 
dinary for  a  commission  of  lunacy,  alleging 
that  Eliza  Wameck  was  insane.  A  com- 
mission was  duly  issued,  and  proper  pro- 
ceedings had  authorizing  the  commitment 
of  Mrs.  Wameck  to  the  lunatic  asylum,  in 
pursuance  of  which  the  deputy  sheriff  was 
about  to  take  her  to  that  institution,  but 
was  prevented  from  so  doing  by  her  broth- 
ers, and  In  point  of  fact  she  was  never  ac- 
tiuUy  sent  to  the  asylum.  Subsequently  to 
the  above-mentioned  proceedings,  the  execu- 
tor of  Wameck's  will  applied  to  the  court  of 
ordinary  for  an  order  to  sell  the  land,  which 
was  duly  granted,  and  afterwards  sold  the 
land  at  public  outcry  to  Harp,  and  made 
him  a  deed  to  the  sam&  Mary  J.  Wallin 
and  Mrs.  Wameck  filed  an  equitable  petition 
against  the  executor  and  Harp  to  set  aside 
the  sale  and  cancel  the  executor's  deed.  At 
the  trial  much  evidence  was  Introduced 
hearing  upon  the  question  as  to  whether  or 


not  the  sale  by  the  executor  was  fairly  and 
regularly  made,  and  free  from  fraud  and 
collusion.  The  court,  without  leaving  to  the 
jury  the  determination  of  the  issues  thus 
made,  directed  a  verdict  for  the  plaintlffB; 
evidently  being  of  the  opinion  that.  Inas- 
much as  Mrs.  Wameck  was  never  actually 
sent  to  the  asylum,  the  order  of  sale 
granted  by  the  ordinary  was,  in  view  of  the 
terms  of  the  will,  utterly  void.  We  do  not 
concur  In  this  view,  and  therefore  a  new 
trial  of  the  case  will  be  necessary.  It  Is 
evident  that  Mary  J.  WalUn  elected  to  send 
Mrs.  Wameck  to  the  asylum.  This  was  as 
effectually  evidenced  by  her  suing  out  the 
legal  proceedings  for  that  purpose  as  If  the 
adjudication  resulting  from  this  proceeding 
had  been  carried  into  effect.  Because  of 
this  election  on  her  part,  the  order  to  sell 
was  properly  granted,  and  became  fully  op- 
erative; and  Inasmuch  as  It  does  not  ap- 
pear that  Mary  J.  Wallin,  before  the  sale 
took  place,  eltho:  revoked  or  changed  her 
election,  or  that  she  requested  or  directed 
the  executor  not  to  sell,  the  power  of  sale 
remained  operative  to  the  end.  The  forego- 
ing settles  the  only  material  question  of 
law  involved  In  the  case,  and  It  is  unneces- 
sary to  note  in  detail  the  numerous  grounds 
of  the  motion  for  a  new  trial.  At  the  next 
bearing  the  case  should  be  submitted  to  the 
Jury  uxxKi  the  questions  whether  or  not  the 
sale  by  the  executor  was  made  regularly 
and  without  fraud,  and  whether  or  not.  If 
there  was  fraud,  Harp  was  a  bona  fide  pur- 
chaser, without  notice  of  the  same,  and  a 
verdict  should  be  rendered  in  accordance 
with  the  facts.    Judgment  reversed. 


(93  V».  780) 

THURSTON  V.  HUDGINS  et  tL» 

(Supreme  (3ourt  of  Appeals  of  Virginia.     Jan. 

24, 1895.) 

Mandakus— To  Otstek  Inspection— Location  or 
OTaTEB  Bed— EzKRCisB  of  DiscnETioN. 

1.  Section  2153,  C!ode  1887,  makes  it  un- 
lawful for  any  one  to  stalce  in  or  use  for  the 
purpose  of  planting  oysters  any  natural  oyster 
bed,  and  section  2137  provides  that  when  one 
desires  to  stake  in  a  l>ea  he  shall  apply  to  an  oy- 
ster inspector  to  have  his  location  ascertained, 
and  that  the  inspector  must  make  an  examina- 
tion to  see  whether  the  place  applied  for  ia  a 
natural  oyster  bed.  Heid,  that  when  an  inspect- 
or has  made  such  examination,  and  determined 
In  favor  of  the  applicants  that  the  place  ai>plied 
for  is  not  a  natural  oyster  bed,  and  assigned 
them  the  rii[ht  to  use  it,  mandamus  does  not  lie 
to  compel  him  to  remove  the  stakes  set  around 
such  bed  by  such  applicants,  as  the  duties  per- 
formed are  quasi  judicial. 

2.  Where  the  official  duty  involves  the  ne- 
cessity on  the  part  of  the  officer  of  making  an 
examination  or  investigation  and  forming  a 
judgment  thereon,  mandamus  will  not  lie  to 
compel  the  performance  of  the  act. 

Error  to  circuit  court,  Mathews  ooantj. 
Petition  by  James  B.  Thurston  for  man- 

1  Reported  by  F.  &  Kirkpatrirk,  Baq.,  ef  ths 
Lynchburg  iiar. 
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damns  to  compel  Thomaa  3.  Hndglna  to  re- 
quire the  removal  of  certain  stakes  from 
certain  oyster  grounds.  A  demurrer  to  the 
petition  was  sustained,  and  petitioner 
brings  error.    Affirmed. 

W.  B.  Taliaferro,  for  plaintiff  In  error. 
John  B.  Donovan,  Maryus  Jones,  James  N. 
Stubbs,  and  Bobt  McOandllsb,  for  defend- 
ants In  error. 

BUCHANAN,  J.  James  B.  Thurston  filed 
his  petition  In  the  circuit  court  of  Mathews 
county  at  its  October  term,  1891,  praying  for 
a  writ  of  mandamns  against  Thomas  J. 
Hudglns,  one  of  the  oyster  inspectors  of  that 
county,  to  compel  him  to  give  notice  to 
Sydney  T.  Mathews  and  T.  OonUlng  to  re- 
move their  stakes  and  other  obstructions 
from  certain  oyster  ground  described  in 
said  petition,  and,  in  the  event  of  their  fail- 
ure to  remove  snch  stakes  and  obstructions 
after  they  had  received  such  notice,  to  com- 
pel the  said  oyster  inspector  to  remove  the 
same  himself  at  the  costs  of  said  Mathews 
and  Gonkllng.  To  this  petition  there  was  a 
demurrer,  and  the  court,  at  its  September 
term,  1893,  sustained  the  demurrer,  and  dis- 
missed the  petition.  That  Judgment  of  the 
circuit  court  Is  now  before  this  court  upon 
a  writ  of  error. 

The  philntlff  In  error  alleges  in  his  petltl<» 
that  the  said  Hudglns,  oyster  Inspector,  as 
aforesaid,  had  assigned  (Improvldently,  as 
petitioner  supposed)  to  the  said  Mathews 
and  Conkling,  as  a  reservation  for  planting 
oysters  and  shells,  20  acres,  or  some  part 
thereof,  of  the  bed  of  Mobjack  Bay,  lying 
in  said  county,  and  that  the  said  Mathews 
and  Oonkling  had  proceeded  to  stake  in  the 
said  described  part  of  the  bay  so  assigned 
to  them  by  the  said  inspector  for  the  pur- 
pose of  planting  oysters  or  shells  thereon, 
and  that  they  are  now  occupying  the  same 
for  that  purpose.  It  further  alleges  that  the 
said  20  acres  so  assigned,  or  some  part  there- 
of, is  a  natural  oyster  bed,  rock,  or  sboaU 
and  that  such  natural  oyster  bed,  rock,  or 
shoal  cannot  be  assigned  to  any  person  for 
his  exclusive  use  or  enjoyment,  but  must  be 
held  In  common  for  the  benefit  of  all  the 
people  of  the  commonwealth.  It  further  al- 
leges that  the  petitioner  and  other  citizens 
of  the  commonwealth  had  given  notice  to 
the  Inspector  requesting  him  to  give  notice 
to  Mathews  and  Conkling  to  remove  their 
stakes  and  other  obstructions  from  the  bed 
so  assigned  them,  and  that  Hudglns,  In- 
spector, refused  to  give  such  notice,  or  to  re- 
ooove  the  stakes  and  obstructions  himself. 
Section  2163  of  the  Code  provides  that:  "It 
shall  not  be  lawful  for  any  person  to  stake 
in,  or  use  for  the  purpose  of  planting  oysters 
•r  shells  or  for  depositing  oysters  while 
makl^S  up  a  cargo  for  market,  any  natural 
oyster  bed,  rock  or  shoal,  or  any  part  there- 
of; nor  shall  any  person,  who  may  have  oc- 
cupied and  staked  off  such  natural  bed,  rock 


or  shoal,  continue  to  occupy  the  same.  Bach 
Inspector  shall  require  any  such  person 
within  his  limits  to  remove  all  oysters  plant- 
ed, and  all  stakes,  watch-bouses  or  other  ob- 
structions, from  said  natural  beds,  rocks  or 
shoals;  and  if  after  notice  such  person  re- 
fuse or  fall  to  remove  his  stakes  or  other  ob- 
structions, the  same  shall  be  removed  by  the 
inspector  at  the  cost  of  the  offender; ,  and, 
moreover,  such  offender  shall  be  fined  not 
less  than  fifty  nor  more  than  one  thousand 
dollars."  Section  2137  of  the  Code  provides 
that  the  residue  of  the  water  fronts  in  ex- 
cess of  what  is  reserved  for  riparian  own- 
ers and  the  residue  of  the  beds  of  the  bays, 
rivers,  and  creeks,  other  than  natural  oyster 
beds,  rocks,  or  shoals,  may  be  occupied  by 
any  person  for  the  purpose  of  planting  or 
propagating  oysters  thereon.  It  also  pro- 
vides how  any  person  desiring  to  make  such 
location  and  obtain  such  right  shall  proceed, 
which  provision  is  as  follows:  "It  shall  be 
the  duty  of  any  such  person  desiring  to  ob- 
tain a  location  for  planting  or  propagating 
oysters  on  any  portion  of  the  water  fronts 
and  beds  aforesaid,  not  located  or  reserved, 
as  hereinbefore  provided,  for  owners  and  oc- 
cupants of  land  as  aforesaid,  to  apply  to  an 
Inspector  to  have  his  location  ascertained 
and  designated,  and  the  same  shall  be  mark- 
ed with  suitable  stakes,  or  by  other  metes 
and  bounds  agreed  npon  between  the  appli- 
cant and  inspector,  and  be  shall  pay  the  in- 
spector for  his  services  a  fee  of  one  dollar, 
and  also  an  annual  rent  of  twenty-five  cents 
for  each  and  every  acre  assigned  to  him, 
payable  annually  on  the  first  day  of  Octo- 
ber, and  thereafter  he  shall  have  the  exclu- 
sive right  to  the  use  of  such  location  so  des- 
ignated for  the  purpose  aforesaid,  so  long 
as  he  compiles  with  the  provision  requiring 
the  payment  of  twenty-five  cents  per  annum 
for  ereiy  acre  so  occupied,  subject,  how- 
ever, to  the  right  of  revocation  by  the  gen- 
eral assembly."  The  decision  of  this  case 
turns  upon  the  question  whether  the  duties 
Imposed  upon  an  oyster  inspector  by  the 
provisions  of  the  Code  above  quoted  are 
purely  ministerial  In  their  nature,  or  wheth- 
er they  are  duties  necessarily  calling  for  the 
exercise  of  Judgment  and  discretion  in  their 
performance.  If  they  belong  to  the  latter 
class,  the  petitioner  was  not  entitled  to  a 
mandamus  upon  the  facts  stated  in  his  peti- 
tion, and  the  demurrer  ought  to  have  been 
sustained;  for  it  Is  well  settled  that  man- 
damus will  not  lie  to  compel  the  perform- 
ance of  any  act  or  duty  necessarily  calling 
for  the  exercise  of  Jud^ent  and  discretion 
on  the  part  of  the  official  charged  with  its 
performance.  4  Minor,  Inst.  (8d  Ed.)  896, 
etc.,  and  cases  cited;  High,  Bxtr.  Rem.  |i 
24,  44;  2  Spell.  Bxtr.  Relief,  {}  1384,  1433. 
Mr.  High  says.  In  section  44,  that  "where 
the  official  duty  In  question  Involves  the 
necessity  on  the  part  of  the  officer  of  making 
some  investigation,  and  of  examining  evi- 
dence, and  forming  his  judgment  thweoB," 
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mandamus  will  not  lie.  "Ttana,**  he  says, 
~wbere  the  queetlon  InrolTed  was  whether 
the  relator,  a  printer  to  the  senate  of  the 
United  States,  was  entitled  to  receive  from 
the  superintendent  of  public  printing  and 
print  certain  public  documents,  and  In  de- 
termining the  question  of  the  relator's  right 
It  was  necessary  for  the  superintendent  to 
Inyeatigate  the  usages  and  practice  of  con- 
gress upon  the  subject  and  to  examine  evi- 
dence, before  performing  his  ultimate  Judg- 
ment, it  was  held  that  the  duty  was  so  far 
Judicial  In  its  nature  that  its  performance 
could  not  be  controlled  by  mandamus.  So 
the  issuing  of  a  patent  for  public  lands  by 
the  commissioner  of  the  United  States  land 
oflSce,  being  a  duty  which  involves  the  exer- 
cise of  Judgment  and  discretion  in  passing 
upon  the  proofs  presented  and  in  determin- 
ing the  questions  of  fact  Involved,  manda- 
mus will  not  lie  to  the  secretary  of  the  in- 
terior or  to  the  land  commissioner."  U.  S. 
V.  Commissioner,  5  WalL  B63;  Secretary  v. 
McGarrahan,  9  Wall.  298.  Under  section 
2137  of  the  Code  it  was  made  the  duty  of 
such  Inspector,  when  called  upon  by  any 
one  who  desired  to  make  a  location  or  entry 
of  oyster  grounds,  to  ascertain  whether  the 
location  desired  was  such  ground  as,  under 
the  law,  could  be  set  apart  for  the  exclusive 
use  of  tbe  applicant.  To  do  this  it  would  be 
necessary  for  the  inspector  to  determine 
whether  the  location  in  question  contained 
any  natural  oyster  bed,  rock,  or  shoal, 
whether  it  conflicted  with  the  claims  of 
riparian  owners  who  had  superior  rights  un- 
der the  statute,  or  was. for  any  other  reason 
not  subject  to  location  by  such  applicant. 
This  would  require  the  examination  of  the 
premises,  the  investigation  of  facts,  and  the 
forming  of  his  Judgment  thereon.  It  is 
clear,  therefore,  that  the  duties  of  such  in- 
spector are  not  purely  ministerial,  but  quasi 
Judicial,  in  their  nature,  requiring  the  exer- 
cise of  Judgment  and  discretion  in  their  per- 
formance. Not  only  were  these  duties  quasi 
Judicial,  but  the  inspector  had  exercised  his 
Judgment,  and  ascertained  that  said  20 
acres  of  oyster  grounds  were  subject  to  such 
entry,  and  had  assigned  them.  The  petition 
admits  this.  The  object  of  the  petitioner, 
therefore,  was  not  only  to  compel  the  in- 
spector to  undo  what  he  had  done,  but  to 
compel  him  to  do  a  specific  act  without  ref- 
erence to  the  opinion  of  the  inspector  upon 
the  subject  It  is  also  well  settled  that 
mandamus  does  not  lie  to  compel  an  officer 
to  undo  what  he  has  done  in  the  exercise  of 
his  Judgment  and  discretion,  and  to  do  what 
he  had  already  determined  ought  not  to  be 
done,  as  is  sought  in  this  case.  2  SpeU. 
Bxtr.  Relief,  {  1436;  State  v.  Rice  (S.  G.)  10 
S.  B.  8S3;  14  Am.  &  Eng.  Enc  Law,  206; 
High,  Eztr.  Rem.  {  141.  We  are  of  opinion 
that  the  circuit  court  committed  no  error  in 
sustaining  the  demurrer  to  said  petition,  and 
that  Its  Judgment  should  be  affirmed. 


(fl  Va.  Ji) 
BROWN  et  aL  v.  BEDFORD  CITY  LAND 

&  IMP.  GO.  et  al.i 

(Supreme  Gonrt  of  Appeals  of  Virgiaia.    Jsa. 

24,  1895.)  * 

CORPORMV  8TOGKBOI.DEB8  —  BitX  >OB  RBI.ISV— 
FbAUD  or  DiKBOTOBS — MuLTirABlOUSHBSS— Ul^ 
JOIMnEROr  Fl.AINTim— CbEDITOBS  AMD  STOCB- 
HOLDBKS. 

1.  A  bill  filed  by  certain  stockholders,  on  be- 
half of  all  other  stockholders  and  creditors  of  i 
oorppratlon  who  should  come  in  and  be  made 
parties,  alleged  that  they  subscribed  to  stock 
in  the  company  by  reason  of  frandulent  state- 
ments in  the  prospectus;  that  the  company, 
through  its  officers,  purchased  land  fr<Hn  ce^ 
tain  of  the  directors  at  exorbitant  valnes,  and 
issued  fraudulent  stock  to  other  directors,  and 
that  another  director  iliesally  canceled  snb- 
seriptions  to  stock;  that  the  officers  paid  oat 
money  for  salaries  and  improvements  witbont 
authority,  and  sold  stock  of  the  company,  and 
divided  the  proceeds  among  some  of  the  direct- 
ors; and  that  the  company  was  under  the  dom- 
ination of  the  men  who  did  the  wrong,  who  re- 
fused to  rectify  it  The  bill  asked  that  said  of- 
ficers be  made  parties  and  required  to  answer; 
that  they  he  required  to  refund  to  complain- 
ants what  they  had  paid  in  on  their  stock;  that 
they  be  required  to  refund  to  the  company  the 
money  illegally  expended;  that  they  be  enjoin- 
ed from  selling  other  propertr:  and  there  was 
a  prayer  for  general  relief.  Hdd,  that  the  bill 
was  demurrable,  there  being  a  misjoinder  «f 
plaintiffs,  defendants,  and  causes  of  action. 

2.  A  bill  In  equity  is  bad  when  it  shows 
that  the  complainants  interests  are  antagonis- 
tic, as  where  creditors  and  stockholders  unite  in 
a  bill  that  asks  for  a  cancellation  of  subscrip- 
tions to  stock  as  to  the  stockholders,  and  an  en- 
forcement of  the  same  by  the  creditors. 

3.  In  a  suit  against  a  corporation  and  iti 
officers,  various  acts  of  maladministration  were 
charged  against  the  officers,  some  alleged  to 
have  committed  one  wrong,  and  some  another. 
Hdd,  that  these  diverse  matters  could  not  be 
united  in  one  suit 

4.  Where  corporate  directors  have  commit- 
ted a  breach  of  trust  either  by  frauds,  acts  ul- 
tra vires,  or  negligence,  and  the  corporatinn  U 
unable  or  unwilling  to  institute  suit  to  remedy 
the  wrong,  a  single  stockholder  may  institute 
that  suit  on  behalf  of  himself  and  other  stock- 
holders, and  for  the  corporation. 

5.  A  bill  in  eqnity  may  be  framed  with  a 
double  aspect  but  the  alternative  rase  stated 
must  be  ue  foundation  for  precisely  the  same 
relief. 

Appeal  from  circuit  court  Bedf«xrd  county. 

Bill  by  Olive  Brown  and  others  against  tlie 
Bedford  City  Land  &  Improvement  Com- 
pany and  others.  From  a  decree  sustainimt 
a  demurrer  to  the  bill,  plaintiffs  appeaL  Af- 
firmed. 

M.  M.  Oiliiam,  Berkley  &  Harrison,  With- 
ers &  Withers,  and  H.  M.  Tyler,  for  app^ 
lants.  Kirkx>atriGk  &  Blackford  and  B.  O. 
H.  Kean,  for  appellees. 

KEITH,  P.  This  1>  a  bin  in  equity, 
brought  by  R.  Lee  Brown  and  62  other  stock- 
holders of  the  Bedford  City  Land  &  Imi>roTe- 
ment  Company,  on  behalf  of  themselves  and 
all  other  stockholders  similarly  situated,  and 

t  Reported  by  F.  &  Eirkpatrick,  Bsq.,  at  Cks 
Lynchburg  bar. 
*  Rehearing  denied. 
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1  other  creditors  of  said  company  who 
lonld  come  Into  the  suit  by  petition,  and 
intrlbute  to  the  cost  thereof.  They  state 
at  a  charter  was  granted  by  the  legislature 
Virginia,  under  the  name  of  the  Bedford 
ty  Land  &  Improyement  Company,  to  S. 
■Iffln  and  others,  and  complain  that  they 
!re  Induced  to  subscribe  to  the  stock  of 
Id  company  through  the  false  and  fraudu> 
It  representations  set  forth  In  the  pro- 
9Ctii8  filed  as  an  exhibit  In  this  cause.  The 
tud  which  they  claim  was  perpetrated 
on  them  Is  set  out  fully  in  the  bill.  Tbey 
ege  that  the  company,  being  duly  organ- 

d,  purchased  from  three  of  its  directors, 
:ytor.  Boiling,  and  Berry,  certain  real  es- 

e,  known  as  the  "Brown  Residence"  and 
"McGehee  Lot,"  at  an  exorbitant  price, 

in  which  there  are  still  due  large  sums  of 
oey;  and  that,  In  addition  thereto,  the 
Be  directors  were  paid  a  Iranns  of  300 
res  of  stock  of  the  Bedford  City  Land  & 
>roTement  Company;  that  the  said  com- 
y  borrowed  large  sums  of  money,  at 
rlous  rates  of  interest;  that  it  conveyed 

and  personal  estate  to  trustees,  to  se- 
i  bonds  of  the  company,  aggregating  $30,- 

wlthout  requiring  security  of  the  trus- 

for  the  due  execution  of  the  tnut;  that 
I.  Berry  at  that  time  president  of  the 
pany,  purchased  back  from  the  com- 
ic's vendee  43  lots  of  land  which  had 
1  previously  sold  by  the  company,  and 
which  lots  he  paid,  or  contracted  to 
on  the  repurchase,  about  twice  the  sum 
:h  the  company  had  received,  and  that 
i  was  paid  out  of  the  funds  of  the  said 
lany  more  than  $21,000,  leaving  due  and 
Id  for  said  lots  about  the  sum  of  $3,000, 
that  J.  Lawrence  Campbell,  now  presi- 

has  placed  this  demand  of  J.  M.  Berry 
ig  the  liabilities  of  said  company;  that 

Berry,  while  president,  canceled  sub- 
'ioDS  which  had  been  made  to  the  cap- 
tock  by  various  parties  therein  named; 
>.  Wemple  and  E.  W.  Dixon  subscribed 
00  sliares  of  capital  stock,  and  paid 
for;  and  certificates  of  stock  were  Is- 
to  them,  but  that  the  amount  so  paid 
)t  go  into  the  treasury,  but  was  receiv- 

one  or  more  of  the  directors  of  said 
my,  and  appropriated  to  their  own 
that  R.  B.  Ciaytor,  one  of  the  direct- 
anceled    the  subscription  of  one  Jop- 

*  100  sliares  of  stock;  that  large  sums 
i&id  out  to  the  oflBcers  of  the  company 

form  of  salaries;  that  money  was 
ly  expended  on  the  Bedford  &  James 
Railroad;  and  that  all  these  things 
lone  by  the  company,  its  officers  and 
,  wrongfully  and  illegally,  and  con- 
d  a  frand  upon  the  complainants,  and 

•  them.  The  prayer  of  the  bill  is  that 
v-rence  Campbell,  and  other  officers 
rectors  of  the  Bedford  City  Land  & 
emeiit  Company,  and  the  Bedford 
>and  &  Improvement  Company,  be 
efendants  to  the  bill,  and  be  required 


to  answer  the  same;  that  the  said  officers, 
and  each  of  them,  be  required  to  refund  and 
pay  to  the  company  all  moneys  paid  out  in 
the  Improvement  and  development  of  land, 
or  on  account  of  salaries,  commissions,  oi 
for  any  other  purpose,  and  that  they  be  re- 
quired to  pay  and  refund  to  each  of  ttie  com- 
plainants all  sums  of  money  paid  by  the 
complainants  upon  their  subscriptions  for 
stock,  with  interest  thereon;  that  an  in- 
junction be  granted  restraining  the  company 
and  Its  officers  from  disposing  of  the  proper- 
ties of  the  company;  that  a  receiver  be  ap- 
pointed; that  all  proper  accounts  be  taken; 
and  for  general  relief. 

At  a  subsequent  day,  an  amended  and 
supplemental  bill  was  filed.  In  that  bill  the 
charges  and  specifications  of  fraud  In  the 
procurement  of  stock  subscriptions  are  reit- 
erated, and  the  several  acts  of  malfeasance 
and  misfeasance  on  the  part  of  the  officers 
of  the  company  are  recapitulated;  and  it  is 
further  set  out  that  the  defendant  comx>any 
was  entirely  under  the  control  of  the  offi- 
cers, directors,  and  promoters,  who,  owning 
a  large  majority  of  the  stock,  had  complete 
and  absolute  control  of  the  company;  and 
that,  at  a  meeting  held  on  the  very  day  up- 
on which  this  suit  was  instituted,  all  the 
fraudulent  and  illegal  transactions  com- 
plained of  in  the  original  and  supplemental 
bills  were,  notwithstanding  the  protest  of 
the  minority  stockholders,  ratified  and  con- 
firmed. They  charge  that  the  officers,  direct- 
ors, and  promoters  are  liable,  by  reason  ot 
their  fraudulent  acts,  to  the  company  and  to 
each  of  the  complainants  for  all  the  money 
which  complainants  have  paid  In  upon  their 
subscriptions,  and  that  the  company  is  en- 
titled to  have  all  the  money  and  assets  re- 
funded to  it  which  have  been  illegally  ap- 
propriated and  expended  by  the  said  offi- 
cers, directors,  and  promoters;  that  any  ap- 
peal to  the  company,  for  redress,  dominated 
and  controlled  by  those  very  persons  who 
have  been  guilty  of  the  wrongful  acts  for 
which  redress  Is  sought,  would  be  unavail- 
ing; and  that,  therefore,  the  complainants 
were  utterly  without  remedy  save  In  a  court 
of  equity.  It  appears  that,  since  the  filing 
of  the  original  bill,  a  new  board  of  directors 
has  been  elected.  They  are  therefore  made 
parties  to  the  amended  bill,  together  with 
all  those  who  are  parties  to  the  original  bill. 
The  prayer  is  that  the  officers  and  directom 
be  required  to  pay  to  the  company  all  mon- 
eys illegally  paid  out  for  any  purpose;  and 
that  they  be  required  to  pay  to  the  com- 
plainants the  money  received  upon  their  sub- 
scriptions to  stock,  with  Interest;  and  with 
prayers  for  injunction,  receiver,  and  for  gen- 
eral relief,  as  in  the  original  bill. 

To  these  bills  the  defendants  demurred,  and 
the  circuit  court  entered  a  decree  sustaining 
the  demurrer,  and  dismissing  the  original  and 
amended  bills,  and  the  case  is  here  upon  an 
appeal  from  that  decree. 

The  contention  of  the  appellees  is  that  th» 
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amended  and  supplemental  bills  are  to  be  tak- 
en together  as  stating  the  case  of  the  plain- 
tiffs, and  that  they  are  obnoxious  to  the  ob- 
jection of  mnltifarlonaness;  that  there  Is  a 
misjoinder  of  plaintiffs,  a  misjoinder  of  de- 
fendants, and  a  misjoinder  of  causes  of  ac- 
tion, in  that  causes  of  action  distinct  from 
one  another,  arising  out  of  different  transac- 
tions, are  united  in  one  suit  Upon  the  part  of 
the  appellants  it  is  contended  that  none  of 
these  objections  exist  It  is  conceded  that  a 
court  of  equity.  In  order  to  prevent  a  multi- 
plicity of  suits,  and  that  it  may  have  before  it 
all  persons  interested  in  the  matters  of  dis- 
pute, or  who  may  be  benefited  or  Injured  by 
the  decree,  will,  when  it  is  necessary  to  attain 
the  ends  of  Justice,  mold  its  pleadings  with 
regard  to  substance  rather  than  to  form,  in- 
troduce, It  may  be,  new  remedies,  or  modify 
the  application  of  the  old  to  meet  the  wants 
of  society,  as  they  arise.  There  are,  howev- 
er, established  rules  and  principles  which  can- 
not be  disregarded  or  transcended.  The  bill 
in  this  case,  in  the  first  place,  aslcs  for  relief 
on  the  part  of  stoclcholders  who  had  been 
fraudulently  induced  to  subscribe  to  shares  of 
stock  In  the  defendant  company.  The  prayer 
is  for  a  cancellation  of  the  contract  of  sub- 
scription, and  for  a  return  of  the  money  al- 
ready paid.  Had  the  bill  stopped  here,  it 
might  have  been  sustained,  upon  the  author- 
ity of  Bosher  v.  Land  Co.,  reported  in  89  Va. 
455,  16  S.  E.  360.  It  goes  on,  however,  to  in- 
vite the  co-operation,  not  only  of  all  persons 
belonging  to  their  own  class,  but  of  all  cred- 
itors of  the  company  as  well.  This  Is  a  dis- 
tinct departure  from  the  decision  in  the  case 
Just  cited,  which  limits  carefully  and  strictly 
the  operation  of  the  principle  there  invoked, 
and  establishes  that  where  a  large  number  of 
persons  have  been,  by  identical  representa- 
tions, fraudulently  induced  to  become  sub- 
scribers to  a  company,  they  may  unite  In  one 
bin  praying  the  cancellation  of  their  subscrip- 
tions, and  make  the  offending  company,  and 
its  officers  and  agents,  through  whom  the 
fraudulent  representations  were  made,  de- 
fendants. It  is  nowhere  said  In  the  case  as 
reported  that  creditors  could  have  been  im- 
pleaded along  with  the  complainant  stockhold- 
ers. Their  rights  and  interests  are  not  only 
diverse,  but  wholly  antagonistic  The  unpaid 
subscriptions  of  the  stockholders  constitute  a 
trust  fund  for  the  satisfaction  of  the  cred- 
itors. The  creditor,  therefore,  would  natural- 
ly seek  to  enforce  the  very  liability  from 
which  the  stockholder  asks  to  be  relieved. 
Between  the  two  classes  there  would  seem, 
Indeed,  to  be  an  "irrepressible  conflict"  But 
this  is  not  all.  In  the  original  bill  various 
acts  of  maladministration  are  charged  against 
tbe  officers  of  the  company.  Some  of  these 
acts  are  attributed  to  Individual  officers,  some 
to  different  groups  of  officers,  and  some  to  the 
l^reeldent  and  directors  as  a  whoI&  This 
would  seem  of  Itself  to  be  a  combination  of 
•auses  ot  action  so  hopelessly  diverse  as  to  be 
Incapable  of  adjustment  in  one  suit 


It  Is  well  settled  that,  for  tbe  class  of  inju- 
ries now  under  consideration,  the  officers  are 
responsible  to  the  company;  but  inasmuch  as 
the  very  officials  who  have  {terpetrated  tbe 
wrongs  are  sometimes  strong  enough  to  shidd 
themselves  from  all  responsibility  through  the 
agency  of  the  company,  courts  of  equity,  in 
order  that  no  wrong  may  go  unredressed, 
have  introduced  the  principle  which  permits 
a  stockholder  who  feels  himself  aggrieved  by 
the  administration  of  tbe  affairs  of  the  com- 
pany of  which  he  la  a  member,  and  who  is 
unable  to  induce  the  company  to  demand  rep- 
aration from  its  offending  officials,  to  go  into 
cobrt  and  call  to  account  those  by  whose  acts 
of  omission  or  commission  he  has  been  ag- 
grieved. Such  a  suit,  though  brought  in  the 
name  of  a  stockholder,  is  really  a  suit  of  the 
company,  and  inures  to  the  benefit  of  the  cor- 
poration. "Where  the  corporate  directors 
have  committed  a  breach  of  trust  either  by 
their  frauds,  ultra  vires  acts,  or  negligence, 
and  the  corporation  is  unable  or  unwilling  to 
institute  suit  to  remedy  tbe  wrong,  a  single 
stocldiolder  may  institute  that  suit  suing  on 
behalf  of  himself  and  other  stockholders,  and 
for  the  benefit  of  tbe  corporation."  Cook, 
Stock  &  Stockh.  &  Corp.  Law,  t  643. 

Conceding  that  many  stockholders  may  do 
what  a  single  stociUiolder  may  do  for  himselt 
and  others,  and  that  tbe  corporation  hem 
was  either  unable  or  unwilling  to  institute 
suit  to  remedy  the  wrongs  complained  of,  as 
is  alleged  in  the  amended  and  supplemental 
bill,  it  may  be  that  this  cause  of  action  is 
sufficiently  stated  in  the  bills.  But  here  the 
plaintiffs  came  into  court  as  stockholders; 
they  sue  as  stocltholders;  the  Injury  is  to 
them  as  stockholders;  as  stockholders  they 
are  to  be  taken  as  having  demanded  the  re- 
dress of  grievances  at  the  hands  of  the  com- 
pany; and  it  is  through  the  company  (of 
which  they  are  members)  that  tbe  relief 
sought  is  to  be  attained.  We  have,  then,  as 
one  cause  of  action  set  up  in  this  bill,  the 
complaint  that  a  contract  of  subscription 
fraudulently  obtained,  creating  tbereby  a 
voidable  contract  between  the  complainants 
and  the  company,  which  is  disaffirmed  by  the 
plaintiffs,  and  a  rescission  of  which  is  prayed 
in  one  part  of  the  bill,  coupled  with  a  cause 
of  action  set  out  by  the  same  plaintiffs 
against  the  same  defendants,  which  rests  up- 
on their  relation  as  stockholders  to  tbe  de- 
fendant company,  which  tbey  seek  here  to 
maintain  only  by  vhrtue  of  their  position, 
as  stockholders,  and  must  therefore  be  con- 
sidered a  distinct  act  of  affirmance  and  rati- 
fication of  the  very  transaction  which  tbey 
in  another  i>art  of  the  bill  sought  to  lepu- 
diate.  It  seems  to  me  that  this  Is  violative 
of  all  rules  of  pleading,  and  that  to  sustain 
this  bin  would  require  this  court  to  disregard 
well-established  principles,  which  constitute 
landmarks  in  our  system  of  equity  Jurispra- 
dence. 

In  Sliields  t.  Barrow,  reported  in  17  How. 
130,  where  thwe  was  an  original  and  unoid- 
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and  snpplemental  bill,  the  court  aald  that 
bin  as  amended  presented,  "not  only  two 
acts,  but  two  dlametrlcaUy  opposite  pray- 
tot  relief,  resting  on  necessarily  Lacon- 
ent  cases,— the  one  being  that  the  court 
lid  declare  the  contract  rescinded  for  Im- 
itlon  and  other  causes  (as  In  this  case); 
the  other,  that  the  court  would  declare 
>  free  from  exception  as  to  be  entitled  to 
lid  by  a  decree  for  specific  performance." 

I  the  court  says,  further:  "Whether  this 
ndment  be  considered  as  leaving  the  bill 
bis  condition,  or  as  amounting  to  an  aban- 
nent  of  the  original  bill  for  a  rescission 
le  contract  and  the  substitution  of  a  new 
for  the  specific  performance,  it  was  equal- 
bjectionable.  A  bill  may  be  originally 
led  with  a  double  aspect,  or  may  be  so 
Dded  as  to  be  of  that  character.  But  the 
native  case  stated  must  be  the  founda- 

for  precisely  the  same  relief,  and  It 
Id  produce  Inextricable  confusion  If  the 
itiff  were  allowed  to  do  what  was  at- 
)ted  here."  How  applicable  that  lan- 
:e  Is  to  the  case  under  conslda*atIon!  I 
',  also,  to  the  case  of  Yeaton  v.  Lenox, 
■t  123.  In  Pomeroy's  Equity  Jurispru- 
e  (section  208)  it  la  said:  "In  that  par- 
ir  family  of  suits,  whether  brought  on 
If  of  a  numerous  body  against  a  single 
',  or  by  a  single  party  against  a  numer- 
>ody,  which  are  strictly  and  technically 

of  peace,'  in  order  that  a  court  of 
y  may  grant  the  relief,  and  thus  exer- 
its  Jurisdiction  on  the  ground  of  pre- 
ag  a  multiplicity  of  suits,  tbere  does 
nust  exist  among  the  individuals  com- 
g  the  numerous  body,  or  between  each 
^m  and  their  single  adversary,  a  corn- 
right,  a  community  of  Interest  In  the 
rt-matter  of  controversy,  or  a  common 
from  which  all  their  separate  claims 

II  the  questions  at  Issue  arise;  it  is  not 
b  that,  the  claims  of  each  individual 
separate  and  distinct,  there  is  a  com- 
y  of  interest  merely  in  the  question  of 
T  Of  fact  Involved,  or  In  the  kind  and 
it  remedy  demanded  and  obtained  by 
ilnst  each  Individual"  In  1  Daniel, 
E>rac.  242,  the  law  la  stated  as  follows: 
generally  necessary,  in  order  to  enable 
;on  to  sue  on  behalf  of  himself  and 

who  stand  in  the  same  relation  with 

the  subject  of  the  suit,  that  it  should 

that  the  rrilef  sought  by  him  is  bene- 

o  those  whom  he  mdertakes  to  rep- 

Where  it  does  not  appear  that  all 

nsons  intended  to  be  represented  are 

jrlly  interested  in  obtaining  the  relief 

sncb   a  suit  cannot  be  maintained; 

plaintlft  cannot,  in  one  portion  of  a 

i  on  behalf  of  himself  and  all  the  oth- 

ibers  of  a  company,  and,  by  another 

,  seek  to  establish  a  demand  against 

ipany."     This  Is  the  law  as  stated  by 

of  established  authority,  after  a  care- 

rey  and  disK^URSion  of  a  great  mass  of 

tics,    and  is  in  entire  harmony  with 


other  approved  text  writers.  Nor  bas  maj 
authority  been  adduced  which  decides  Uie 
contrary  of  the  principles  here  announced. 
General  expressions  are  scattered  here  and 
there  which  might  seem  to  warrant  a  more 
diverse  and  incongruous  association  of  par- 
ties plaintiff  or  defmdant  than  Is  here  ap- 
proved; but  no  adjudged  case,  as  far  as  I 
have  beea  able  to  examine  the  decisions, 
is  in  conflict  with  the  law  as  stated  above. 
There  la  nothing  whatever  in  the  case  of 
Tylar  v.  Savage,  143  U.  S.  79,  12  Sup.  Ct 
340,  at  all  opposed  to  the  views  herein  ex- 
pressed; and  I  regret  that  this  opinion  has 
already  reached  proportions  which  forbid  a 
more  careful  examination  of  that  and  other 
citations. 

To  maintain  this  bill  would  be  not  to  ex- 
pand and  enlarge  the  rules  of  equity  plead- 
ing, but  wholly  to  disregard  them;  and  it 
seems  to  us  that  such  a  departure  from  prin- 
ciples established  by  numerous  adjudged 
cases,  and  by  the  most  approved  text  writ- 
ers, ought  not  to  be  made  by  the  courts.  It 
the  due  administration  of  Justice  and  the 
needs  of  society  demand  such  changes  and 
innovations  as  seem  to  us  to  be  here  in- 
voked, they  can  be  more  wisely  and  safely 
intrusted  to  the  reforming  hand  of  the  leg- 
islative department  In  order  that  all  pos- 
sible injury  to  the  plalntifts  by  reason  of  the 
dismissal  of  their  bill  may  be  obviated,  the 
decree  complained  of  will  be  so  far  modified 
as  to  declare  that  It  shall  be  without  preju- 
dice to  the  right  of  the  plaintiffs,  or  any  of 
them,  to  Institute  such  suits  at  law  or  is 
equity  as  they  may  deem  proper;  and,  as 
thus  amended,  the  decree  of  the  circuit  court 
of  Bedford  county  is  afiSrmed. 


(43  s.  C.  lot) 
McOEE  ▼.  MBRRIMAN  et  al. 
(Supreme  Court  of  South  Carolina.    Feb.  13, 
1895.) 

Masteb's  Decision — Receptions — PBUfATOXK 
Heahino  Tbebbon. 
Code,  I  294,  t»nvldea  that  a  master's  de~ 
dslon  may  be  excepted  to  and  reviewed  In  like- 
manner  as  an  appeal,  under  section  290,  which 
provides  that  either  party  may  except  to  a  de- 
cision on  a  matter  of  law  within  10  days  after 
written  notice  of  the  filing  of  the  decision.  Heid 
that  a  hearing  of  exceptions  to  a  master's  report, 
within  10  days  after  notice  of  the  decision,  is 
error. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;   Ernest  Gary,  Judge. 

Action  by  Henry  P.  McGee  against  Ster- 
ling G.  Merriman  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

D.  H.  Maglll,  for  appeUanta  Baml.  C. 
Caron,  for  respondent 

TOWNSEND,  J.  This  was  an  action  to 
foreclose  a  mortgage  given  by  Sterling  O. 
Merriman  and  others  to  secure  the  payment 
of  three  promissory  notes  given  by  the  same 
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parties  to  Aguew  &  Mattlaon.  The  said  notes 
and  mortgage  were  assigned  to  the  plaintiff. 
Sterling  Merriinan  and  Mrs.  Letitia  Merri- 
man  alone  answered.  The  issues  were  re- 
ferred to  ttie  master.  The  master  filed  his 
report,  and  Sterling  G.  Merriman  Sled  excep- 
tions thereto.  The  case  was  heard  at  the 
June  term,  1894,  of  the  court  of  common 
pleas  for  Abbeville  county,  and  the  presid- 
ing Judge  overruled  the  exceptions  and  con- 
firmed the  master's  report  To  this  decision 
of  the  presiding  Judge,  Sterling  O.  Merriman 
filed  numerous  exceptions,  of  which  it  will 
be  necessary  to  consider  only  one,— the  first 
one.  The  first  exception  is  as  follows:  "(1) 
Because  the  presiding  Judge  erred  in  forcing 
the  hearing  of  the  argument  on  the  excep- 
tions to  the  master's  report,  and  rendering 
Judgment  thereon.  In  the  absence  of  the  de- 
fendants' attorney,  and  before  the  expiration 
of  ten  days  after  service  of  written  notice  of 
filing  said  report"  It  appears  from  the 
"case"  that  the  master  filed  his  report  on 
the  Ist  day  of  June,  1894,  and  that  written 
notice  thereof  was  served  upon  the  defend- 
ants' attorney  on  the  2d  day  of  June,  1894. 
It  also  appears  that  the  presiding  Judge 
heard  the  case  on  said  exceptions  on  the  llth 
of  June,  1894,  only  nine  days  after  service 
of  written  notice  of  filing  of  the  report 
Ck>de,  i  294,  says  that  the  master's  decision 
"may  be  excepted  to  and  reviewed  in  like 
manner,  and  with  like  effect  in  all  respects 
as  In  case  of  appeal  under  section  290." 
Section  290  of  fbe  Code  provides  that  "ei- 
ther party  may  except  to  a  decision  on  a 
matter  of  law  arising  upon  such  trial  within 
ten  days  after  written  notice  of  the  filing  of 
the  decision,  order  or  decree."  E^om  these 
sections  of  the  Code  it  is  clear  that  a  hear- 
ing of  the  case  could  not  be  forced  before 
the  expiration  of  ten  days  after  the  service 
of  notice  of  filing  the  master's  report  and, 
as  the  presiding  Judge  did  hear  the  case  on 
the  ninth  day  after  the  service  of  such  no- 
tice, it  was  error.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  be- 
low be  reversed  on  the  ground  above  indicat- 
ed, and  that  the  case  he  remanded  to  the 
circuit  court  No  opinion  whatever  is  ex- 
IMressed  as  to  any  other  point  raised  by  the 
appeal. 


<43  S.  C.  US) 

PAGB  T.  CRANPORD  et  al. 

<Sapreme  Court  of  South  Carolina.     Feb.  19, 

1895.) 

OUBBSa— BVIDBHOB— MoBTO^ea  BT  Tbustsb. 

1.  The  brother  of  defendant  a  married  wo- 
man, conveyed  to  her  certain  land  in  considera- 
tion of  her  payment  of  his  debts,  she  to  recon- 
vey  it  to  liim  on  the  repayment  of  the  amount 
to  her.  Such  repayment  was  made,  but  there 
was  no  reconveyance  of  the  land.  Thereafter 
«ne  to  whom  the  brother  had  sold  mortgaged 
chattels  caused  a  warrant  to  be  Issned  for  his 
an««t  aad  when  the  constable  was  present  to 
execute  the  warrant  and  to  prevent  such  execu- 
ttoa,  dcfendaatt   with   her  brother's   consent 


mortgaged  the  brother's  interest  in  tlie  land  to 
snch  purchaser  of  the  chattels  for  the  amount 
paid  by  him  therefor.  HM,  that  the  mortgage 
was  not  procured  by  duress. 

2.  In  such  case  it  was  error  to  make  an  in- 
terest owned  by  defendant  in  the  land,  otlier 
than  that  conveyed  to  her  by  her  brother,  liable 
for  the  mortgage  debt 

Appeal  from  common  pleas  circuit  coort  of 
Chester  county;  B.  C.  Watts,  Judge. 

Action  by  John  R.  Page  against  Benjamin 
P.  Cranford  and  Nanno  J.  McGuckin  on  a 
promissory  note,  and  to  foreclose  a  mortgage 
on  land.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  Nanno  J.  McGucliln  ap- 
peals.   Judgment  modified  and  afllrmed. 

Hart  &  Hart,  for  appellant  J.  E.  Henry, 
for  respondent 

POPE,  J.  The  plaintiff  began  bis  action 
for  foreclosure  of  a  mortgage  on  the  undivid- 
ed half  interest  in  a  tract  of  land  containing 
178  acres,  situated  In  Chester  county.  In  this 
state,  executed  to  him  in  July,  1882,  by  the 
defendant  Nanno  J.  McGuckin,  and  he  includ- 
ed in  his  action,  as  a  party  defendant  Ben- 
jamin P.  Cranford,  as  claiming  some  Interest 
in  the  land.  The  action  was  commenced  in 
February,  1893.  The  defendant  Nanno  J. 
McGuckin  alone  answered.  In  her  answo-, 
she  alleged  that  the  debt  sued  upon  was  not 
hers,  nor  did  it  pertain  to  her  separate  estate; 
that  she  was  a  married  woman  when  she  ex- 
ecuted the  mortgage,  and  that  she  now  Is  a 
married  woman;  that  said  mortgage  was  ex- 
ecuted by  her  In  the  absence  of  her  hus- 
band, and  while  she  was  in  fear  and  under 
duress;  that  the  undivided  interest  In  the 
tract  of  land  mortgaged  by  her  was  her  own 
property,  freed  from  any  claim  or  interest 
therein  by  her  codefendant  her  brother  Ben- 
jamin P.  Cranford.  The  action  came  for 
trial  before  his  honor.  Judge  Watts.  The 
defendants  were  both  absent  at  the  trial 
Their  attorneys  had  notified  them  of  the 
same^  and  the  time  thereof.  The  Judge  order- 
ed the  trial  to  proceed;  whereupon  the  fol- 
lowing facts,  among  others,  were  developed 
by  the  testimony  offered  before  the  judge,  sit- 
ting in  chancery:  That,  in  1888,  Benjamin  P. 
Cranford  had  executed  a  deed  to  his  sister 
Nanno  J.  McGuckin  for  his  undivided  one- 
half  interest  in  the  tract  of  land  referred  to 
In  plaintitTs  mortgage,  and  that  the  consid- 
eration moving  him  to  execute  this  deed  to 
his  sister  was  the  payment  by  her  ot  some 
indebtedness  of  his,  but  that  said  Indebted- 
ness had  been  repaid  to  his  sister  by  the  said 
Benjamin  P.  Cranford,  and  she  tiad  neglected 
to  recMivey  his  share  of  the  land  to  him; 
tbat,  in  1892,  Benjamin  P.  Cranford  bad 
traded,  for  valoe,  a  mule  to  the  plalntlfl; 
without  disclosing  to  him  that  the  same  was 
incumbered  by  a  chattel  mortgage,  and  that 
shortly  after  such  trade,  the  mule  was  taken 
from  the  plaintiff  by  the  mortgagee  or  under 
said  chattel  mortgage;  that  demand  was 
made  by  the  plaintiff  upon  Cranford  to  make 
good  his  monejTt  under  a  threat  of  Ie«al  |>n»- 
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ceedins>  If  he  failed  to  do  so;  that,  upon  the 
neglect  of  the  said  Cranf  ord  to  promptly  re- 
pair the  wrong  he  bad  done  the  plalntifF  In 
the  mnle  trade,  the  plalntifF  applied  to  Trial 
Justice  Brawler  for  a  warrant  against  the 
•aid  Granford,  and,  when  the  constable  char- 
ged with  Its  execution  went  to  the  bouse  of 
Mrs.  McGuckln  for  the  purpose  of  arresting 
Granford,  be  conferred  with  his  sister,  where- 
upon she  wrote  out  a  mortgage  upon  the 
land  to  secure  the  value  of  the  mule  (9106), 
but  when  Page,  the  plaintiff,  carried  said  in- 
strument to  Mr.  McFadden,  as  clerk  of  court 
and  register  of  mesne  conveyance  for  Chester 
county,  Mr.  McFadden  told  him  it  was  worth- 
less, and,  at  Page's  request,  he  prepared  the 
mortgage  now  sued  upon;  that  the  next  day 
It  was  carried  to  Mrs.  McGuckln,  and  at  first 
she  declined  to  sign  It,  but  after  conferring 
with  her  brother  Granford,  and  In  bis  pres- 
ence, she  did  sign  It;  that  the  constable  was 
present  on  both  occasions  at  Mrs.  McOuckln's 
house,  with  the  warrant  to  arrest  Granford 
In  case  a  satisfactory  settlement  could  not  be 
had.  Judge  Watts  filed  his  decree  April  9, 
IS&i,  wherein  he  fully  suartalned  the  plain- 
tUTs  right  to  the  Judgment  of  foreclosure 
prayed  for.  From  this  decree,  the  defendant 
Mrs.  McGuckln  has  appeiUed,  on  the  follow- 
ing grounds:  (1)  Error  In  finding  that  "Oran- 
totd  conveyed  his  one-half  interest  in  the 
premises  of  the  complaint  to  his  sister,  to  se- 
cure her  until  reimbursed  for  some  small 
claim  she  had  paid  for  him,  with  the  under- 
standing that,  when  she  was  reimbursed,  she 
would  rcoonvey  his  Interest"  (2)  Error  in 
finding  that,  "previous  to  the  execution  of  the 
note  and  mortgage,  Granford  had  settled  the 
claim  held  by  bis  sister,  but  his  Interest  had 
not  been  reconveyed."  (3)  Error  in  finding 
that  "Granford  had  his  sister  to  execute  the 
note  and  mortgage  to  the  plaintiff,"  and  er- 
ror to  find  that  she  executed  the  note  and 
mortgage  voluntarily.  (4)  Error  in  the  face 
of  the  proof,  and  despite  the  fact  that  the 
case  was  tried  in  the  absence  of  both  defend- 
ants, In  finding  that  there  was  no  evidence  of 
threats,  violence,  or  duress,  when  the  plain- 
tiff, on  cross-examination,  admitted  that  the 
mortgage  was  only  obtained  from  Mrs.  Nan- 
no  J.  McGuckln  (a  married  woman)  by  his 
carrying  a  constable  to  her  residence,  with 
a  warrant  to  arrest  her  brother.  (5)  Error  In 
holding  that  Mrs.  Manno  J.  McGuckln  held 
the  title  to  one-half  of  the  land  In  trust  for 
her  brother,  despite  the  fact  that  the  mort- 
gage to  the  plaintiff  recited  that  the  half  In- 
terest In  the  land  that  B.  P.  Granford  con- 
veyed to  his  sister  Mrs.  Nanno  J.  McGuckln 
was  the  separate  estate  of  the  said  Nanno  J. 
McGuckln,  a  married  woman.  (6)  In  not 
holding  that  the  duress  was  abundantly  estab- 
lished out  of  the  mouth  of  the  plaintiff  and 
his  witnesses,  even  In  the  absence  of  the  de- 
fendants;  and  errot  In  adjaaging  that  the 


mortgage  be  foreclosed,  and  In  not  adjudg- 
ing that  It  was  null  and  void,  and  that  the 
consideration  was  iUegal,  and  In  not  direct- 
ing that  it  be  delivered  up  and  canceled  pur- 
suant to  the  prayer  of  the  answer  of  Nanno 
J.  McGuckln,  defendant  (7)  Error  in  find- 
ing that  the  mortgage  was  the  contract  of 
Benjamin  P.  Granford,  executed  through  his 
sister;  and  error  In  finding  that  she  executed 
It  at  his  request  (8)  Error  In  holding  that 
the  property  covered  by  the  mortgage  was 
the  property  of  Benjamin  P.  Granford,  in  the 
face  of  the  recitals  in  the  mortgage  to  fore- 
close which  plaintiff  brought  this  action;  the 
finding  being  contrary  to  the  assessment  of 
the  very  Instrument  upon  which  the  plaintiff 
bases  his  action. 

nils  is  an  action  on  the  equity  side  of  the 
court  of  common  pleas.  The  very  object  of 
equity  is  to  lay  bare  the  truth,  and  If  it  la 
necessary,  to  do  this,  to  upset  Instruments 
of  writing  that  do  not  tell  the  whole  truth, 
it  will  be  done.  Here  Benjamin  P.  Gran- 
ford and  bis  codefendant,  Mrs.  Nanno  J.  Mc- 
Guckln, admit,  in  the  presence  of  witnesses, 
that  bis  (Granford's)  deed,  made  In  1889,  to 
his  said  sister,  Mrs.  McGuckln,  though  abso- 
lute on  its  face,  was  only  Intended  to  secure 
a  debt  that  she  had  kindly  paid  for  him;  that 
he  had  fully  repaid  to  her  this  debt  but  no 
deed  of  release  to  him  of  the  premises  had 
been  made  by  his  said  sister.  In  the  mort- 
gage of  Mrs.  McGuckln  to  the  plaintiff  she 
expressly  limits  it  to  the  undivided  one-half 
of  the  tract  of  land  conveyed  by  her  to  her 
said  brother,  Granford.  The  debt  to  the 
plaintiff  was  his  debt  What  better  use  could 
his  property,  held  In  trust  for  him  by  his 
sister,  be  applied  to  by  her,  as  his  trustee, 
than  to  reimburse  (at  Granford's  request)  the 
plaintiff  for  the  loss  of  a  mule  caused  by  his 
disregard  of  plaintiff's  rights?  The  circuit 
Judge  has  taken  the  proper  view  of  the  mat- 
ter, In  the  light  of  the  testimony;  but  he 
should  have  limited  the  responsibility  of  Mrs. 
McGuckln  simply  to  having  half  interest  In 
the  tract  of  land,  which  she  derived  through 
the  deed  of  her  brother  Benjamin  P.  Gran- 
ford, and  which  she  held  In  trust  for  blm, 
taken  under  his  judgment  therefor,  and  have 
the  same  sold  to  pay  plaintiff's  debt  Mrs. 
McGuckln  should  have  no  liability  to  the 
plaintiff  beyond  this  placed  upon  hex.  This 
conclusion  is  the  logical  sequence  of  the  very 
Just  Judgment  of  the  circuit  judge.  There  is 
abundant  evidence  in  the  case  to  sustain  ev- 
ery finding  reached  by  him,  and  his  conclu- 
sions of  law  are  equally  tenable.  It  is  the 
Judgment  of  this  court  that  the  judgment  of 
the  circuit  oourt  be  affirmed,  but  that  such 
judgment  shall  not  be  extended  to  Include 
any  liability  to  the  plaintiff  as  the  part  of  Mrs. 
Nanno  McGuckln  beyond  the  undivided  half 
of  the  tract  of  land  mortgaged  to  plaintiff, 
and  costs. 
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(43  S.  C.  106) 

STATE  T.  FREEMAN. 

(Bopreme  Court  of  South  Carolina.     Feb.  15, 

1885.) 

TmiAi.  Justice— Report  ov  Tsstimont— Devrni>- 
AXT  Afl  Witness  —  Foukdation  fob  Impeach- 

MBHT— 7AI.8B  RePRBSBHTATIOKB  —  JBtIDSNCB  III 
RiPLT. 

LA  trial  Justice  cannot  supplement  the 
testimony  of  a  witness  as  taken  down,  after  it 
ia  signed  by  the  witness,  by  appending  a  state- 
ment as  to  the  testimony. 

2.  Where  defendant  in  a  criminal  case  tes- 
tifies in  his  own  behalf,  and  denies  haying  made 
certain  admissions  or  declarations,  he  may  be 
contradicted  without  bis  attention  having  been 
called  to  the  time,  place,  and  person  involved 
in  the  proposed  contradiction. 

3.  On  a  prosecution  for  misrepresenting  the 
amount  due  on  a  note  in  selling  it,  defendant 
testified  that  certain  produce  delivered  to  him 
by  the  maker  was  intended  as  a  loan,  and  that 
its  value  was  not  to  be  credited  on  the  note. 
BM,  that  evidence  of  a  statement  made  by  him, 
when  asked  by  such  maker  if  be  had  given  cred- 
it on  the  note  for  the  value  of  such  produce, 
that  he  would  do  so,  was  admissible  in  reply. 

Appeal  from  general  sessions  drcait  court 
of  Oconee  county ;  Ernest  Gary,  Judge. 

John  F.  Freeman  was  convicted  before  s 
trial  Justice  of  obtaining  property  by  false 
pretenses,  and  from  a  Judgment  of  the  court 
of  sessions,  affirming  the  Judgment  of  tbe 
trial  Justice,  appeals.     Affirmed. 

R.  T.  Jaynes,  for  appellant  M.  F.  Ansel, 
for  respondent 

McIVER,  0.  J.  In  this  case  the  defendant 
was  carried  before  a  trial  Justice  under  a 
warrant  charging  that  tbe  defendant  did  rep- 
resent to  the  prosecutor  "that  one  A.  J.  Pra- 
dy  has  due  him  on  a  certain  note  eleven  dol- 
lars, when  in  fact  there  was  not  such  a  sum 
due,  and  thereby  obtained  of  deponent  a 
horse  of  the  value  of  ten  dollars,  and  the  said 
Freeman  knew  said  representations  to  be 
false  at  the  time."  Upon  this  charge  defend- 
ant was  tried  before  tbe  trial  Justice  and  a 
Jniy,  and  a  verdict  of  guilty  having  been 
rendered,  and  tbe  defendant  having  been  sen- 
tenced, he  appealed  to  the  court  of  sessions, 
where  the  Judgment  of  the  trial  Justice  was 
atlinned.  This  appeal  is  now  taken  from  tbe 
Judgment  of  the  circuit  court,  affirming  the 
Judgment  of  tbe  trial  Justice  upon  the  sever- 
al grounds  set  out  in  tbe  record,  which  need 
not  be  stated  here,  as  we  propose  to  state  the 
questions  presented  by  such  grounds  after 
first  making  a  brief  statement  of  the  case. 
It  seems  from  tbe  evidence,  which  Is  set  out 
In  tbe  case,  that  tbe  defendant,  desiring  to 
purchase  a  horse  from  the  prosecutor,  Benja- 
min Rutledge,  offered  him  a  note,  which  de- 
fendant held  on  one  A.  J.  Frady,  tor  $15, 
representing  that  only  ^  had  been  paid 
thereon,  leaving  a  balance  of  $11  due.  Frady 
testified  tbat  more  tban  |4  bad  been  paid  on 
the  note,  a  part  of  whlcb  was  In  com  and 
cotton  seed.  Defendant,  while  admitting 
that  he  had  received  the  com  and  cotton 
seed,  for  which  be  still  owed  Frady,  claimed 
In  his  testimony  that  he  had  received  the  I 


com  and  cotton  seed  as  a  loan,  vrhicb  waf 
not  to  be  credited  on  the  note,  but  to  be  re- 
turned in  kind.  In  reply,  Riley  Hughes  was 
offered  as  a  witness,  who,  after  testifying 
that  be  saw  Freeman  and  Frady  together  at 
Harbin's  Mill,  was  asked  tbe  following  ques- 
tion: "State  what  occurred  there,"— which 
was  objected  to,  and  the  objection  being 
overruled,  tbe  witness  answered:  "Jack 
[meaning  Frady,  as  we  understand  it]  aaked 
Freeman  If  he  had  given  him  credit  for  the 
corn  and  cotton  seed;  said  he  had  not  d<»e 
it,  but  would  do  It"  The  trial  Justice,  In 
making  his  report  of  the  case,  in  whlcb  the 
testimony  signed  by  the  witnesses  was  In- 
corporated, appended  thereto  the  following 
statement,  signed  by  tbe  trial  Justice:  "The 
defendant.  Freeman,  on  bla  cross-examina- 
tion, stated  that  he  bad  no  conversation  at 
ELarbln's  Mill  with  reference  to  any  credits 
on  the  note.  Note  by  the  Court"  Nothing 
of  the  kind  appears  in  the  testimony  of  Free- 
man, as  set  forth  in  tlie  report  and  signed 
by  him. 

The  only  two  questions  raised  by  the 
grounds  of  appeal  are  (1)  as  to  the  propriety 
of  incorporating  in  the  report  of  tbe  case  the 
"note  by  the  court,"  set  out  above;  (2)  as  to 
whether  the  objection  to  the  testimony  of 
Riley  Hughes  was  properly  overruled. 

While  we  think  it  was  highly  Improper  (to 
use  no  harsher  terms)  for  the  trial  Justice  to 
undertake  to  supplement  tbe  testimony  of  a 
witness,  as  taken  down  by  a  trial  Justice  and 
signed  by  the  witness,  by  appending  such  a 
note,  yet,  under  the  view  which  we  take  of 
the  case,  this  was  an  entirely  harmless  error, 
and  therefore  Insufficient  to  Justify  a  Jndg- 
ment  reversaL  It  seems  to  us  tbat  section 
68  of  the  Criminal  Code  (2  Rev.  St.  at  page 
282)  plainly  Implies  that  the  only  testimony 
upon  which  an  appeal  from  a  trial  Justice 
can  be  heard  is  that  which  was  taken  in 
writing  at  the  trial,  and  signed  by  the  wit- 
nesses; and  that  it  would  be  dangerous  to  in- 
trust a  trial  Justice  with  the  power  to  sup- 
plement such  testimony  by  an  additional  state- 
ment of  his  own  as  to  what  a  witness  tes- 
tified to  at  the  trial,  when  such  additicmal 
statement  Is  not  verified  by  tbe  signature  of 
tbe  witness.  We  hare  deemed  It  necessary 
to  make  these  remarks  solely  for  the  purpose 
of  correcting  what  might  become  a  danger- 
ous practice;  for,  as  we  have  said,  we  do  not 
think  the  error  in  this  respect  material  to 
this  case.  The  manifest  object  of  this  "note 
of  the  court"  was  to  meet  tbe  objection  made 
that  Freeman,  while  on  the  stand  as  a  wit- 
ness, was  not  advised  of  the  purpose  to  con- 
tradict him,  by  calling  his  attention  to  tbe 
contrary  statement  whlcb  It  Is  proposed  to 
prove,  by  asking  "as  to  the  time,  place,  and 
person  Involved  In  the  supposed  contradic- 
tion." But,  while  this  Is  undoubtedly  neces- 
sary when  It  Is  proposed  to  contradict  a  dis- 
interested witness,  we  do  not  think  tbe  same 
rule  applies  where  the  party  charged  goes 
upon  the  stand  as  a  witness  In  his  own  be- 
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If;  for  tt  is  undoubtedly  true  that  the  pros- 
ition  may  make  out  its  case  by  provisg 
I  declarations,  admissions,  or  confessions 
the  accused,  under  certain  limitations  not 
iessaiy  to  be  stated  here,  even  where  be 
»  not  go  on  the  stand  aa  a  witness,  and, 
10,  we  see  no  reason  why  he  should  be  ad- 
ed  of  the  purpose  to  prove  any  statements 
declarations  be  may  have  made,  when  he 
s  testify  in  bis  own  behalf.  This  dlstlnc- 
1  is  plainly  recognized  In  the  very  case 
id  by  appellant's  counsel  (State  v.  White, 
S.  C.  381);  for  in  that  case,  at  page  391, 
find  the  following  language:  "There  is, 
i^ever,  one  view  under  which  the  testi- 
ly of  Campbell  might  be  admissible. 
Ite  being  the  party  accused.  It  would  be 
ipetent  to  prove  any  statement  or  declara- 
.  previously  made  by  him  relative  to  the 
iters  in  issue,  subject,  of  course,  to  the 
!S  regulating  evidence  of  confessions  or 
lissions,  and  subject  to  the  rule  as  to 
lence  in  reply,  even  if  when  on  the  stand 
lad  been  asked  nothing  about  such  pre- 
is  statements  or  declarations,  or  If  he  had 
been  put  on  the  stand  at  all."  It  seems 
s,  therefore,  that  the  "note  by  the  court" 
wholly  unnecessary,  and  may  be  entlre- 
isregarded. 
as  we  have  seen,  the  objection  to  the 
mony  of  Riley  Hughes,  upon  the  ground 
Freeman,  while  on  the  stand  as  a  wit- 
,  was  not  advised  of  the  purpose  to  offer 
mony  as  to  what  be  had  said  in  refer- 
to  crediting  the  com  and  cotton  seed 
be  note  of  EYady,  Is  tmfounded,  the  only 
lining  Inquiry  Is  whether  such  testimony 
>jectionable  as  not  in  reply.  It  will  be 
rved  that  the  main  Issue  In  tbe  case  was 
:her  the  defendant  had  misrepresented 
e  prosecutor  the  real  balance  which  was 
upon  the  note.  The  defendant.  In  his 
aiony,  while  admitting  that  certain  pay- 
s  had  been  made  upon  tbe  note,  when 
i  about  the  com  and  cotton  seed  had 
led  that  they  were  received  as  a  loan, 
(vere  not  to  be  credited  on  the  note;  and 
sms  to  us  tbat  the  testimony  of  Riley 
les  that  defendant  told  Frady,  in  his 
nee,  that  he  had  not  credited  the  com 
lotton  seed  on  the  note,  but  would  do  so, 
directly  In  reply.  We  do  not  see  that 
istimony  of  Hughes  was  amenable  to  ei- 
jf  the  objections  taken.  The  judgment 
Is  court  is  that  the  judgment  of  tbe  clr- 
M>urt  be  affirmed. 


C.  U4) 

STATE  T.  LIGHTSEY  et  sL 

reme  Oonrt  of  South  Carolina.     Feb.  18, 
1895.) 

LUiT — What  Constituteb— iNBTsnoTioNS. 

.  Pointing  a  gun  at  another  within  shoot- 
jtance  may  constitute  an  assault. 
EJrror  in  a  charge  is  cared  by  recalling 
ry  and  correcting  the  defect. 


8.  One  is  not  justified  in  using  force  to  ex- 
pel  a  mere  trespasser  on  bis  land. 

Appeal  from  general  sessions  circuit  court 
of  Barnwell  county;  D.  A.  Townsend,  Judge. 

M.  M.  Lightsey  and  M.  S.  Lightsey  were 
convicted  of  aggravated  assault,  and  appeal. 
Affirmed. 

Davis  &  Holman,  for  appellants.  Solicitor 
Bellinger,  for  tbe  State. 

GABT,  jr.  The  above-named  defendants 
were  Indicted  for  an  assault  with  Intent  to 
klU.  They  were  tried  at  tbe  summer  term 
(1S94)  of  the  court  of  general  sessions  tor 
Barnwell  county,  before  bis  honw.  Judge  D. 
A.  Townsend.  Under  tbe  charge  of  the  pre- 
siding judge,  tbe  jury  found  them  guilty  of 
an  assault  of  a  high  and  aggravated  nature 
on  the  second  count  in  the  Indictment,  and 
they  were  sentenced  to  pay  a  fine  w  be  im- 
prisoned In  the  state  penitentiary.  Tbe  tes- 
timony is  not  set  out  in  the  case,  nor  is  there 
any  statement  of  ttie  facts  upon  which  they 
were  convicted.  Tbe  charge  of  his  honor,  the 
presiding  judge,  cannot  properly  be  construed 
except  in  the  light  of  the  testimony  in  the 
case,  or  upon  an  agreed  statement  of  tbe 
facts.  Where  neither  the  testimony  nor  an 
agreed  statement  of  the  facts  appears  in  tbe 
case,  the  exceptions  only  present  abstract 
questions  of  law.  But,  waiving  such  objec- 
tion, the  exceptions  cannot  be  sustained. 

The  first  exception  is  as  f^lows:  "Because 
bis  hones:  erred  In  charging  tlie  Jury  that  an 
assault  may  be  committed  by  simply  point- 
ing a  gun  at  another."  The  cbarge  of  the 
presiding  Judge  on  this  point  was  as  follows: 
"A  simple  assault  is  an  attempt  to  do  bodily 
harm,  but  fails,— fails  short  of  doing  tbe 
harm,  touching  the  body,  doing  the  battery. 
For  Instance,  the  example  usually  used  is 
striking  at  another  within  striking  distance, 
but  not  striking  him;  pointing  a  gun  at  an- 
other within  shooting  distance,  but  not  shoot- 
ing. These  are  tbe  examples  usually  used  to 
illustrate  what  an  assault  Is,  but  assaults  may 
be  committed,  however,  in  a  great  many  other 
ways.  F(H-  instance,  striking  with  a  stick 
without  hitting,  within  striking  distance; 
pointing  a  gun  within  shooting  distance. 
Hiose  are  the  examples  usually  used,  but  I 
say  an  assault  may  be  committed  in  a  great 
many  other  ways."     In  this  we  see  no  error. 

The  second  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  tbe  jury 
that,  before  any  one  can  excuse  himself  from 
murder,  be  must  be  able  to  show  beyond  a 
reasonable  doubt  tbat  he  did  it  from  necessi- 
ty." His  honor  recalled  the  jury',  and  cor- 
rected tbat  part  of  his  charge  referred  to  in 
this  exception.  This  exception  cannot  there- 
fore be  sustained. 

The  third  exception  is  as  follows:  "Because 
bis  honor  erred  In  recalling  tbe  jury  from 
their  room  after  they  liad  retired  to  deliberate 
upon  the  case,  and  recharging  tbem  aa  to  the 
law  of  the  case,  there  being  no  request  for 
such  action  on  tbe  part  of  the  Jury."    The 


Digitized  by 


Google 


976 


SOUTHBASTERN  aBPOBXBB,  ToL  2a 


Oia 


principle  jiOTernLag  such  cases  is  found  In  tbe 
case  of  Hopt  t.  People,  7  Sup.  Ct  614,  In 
which  the  court  says:  "But,  independently  of 
this  consideration,  as  to  the  admissibility  of 
tbe  evidence,  if  it  was  erroneously  admitted, 
its  subsequent  withdrawal  from  the  case,  with 
the  accompanying  instructions,  cured  the  er- 
ror. It  Is  true  in  some  instances  there  may 
be  such  strong  impressions  made  upon  the 
minds  of  a  Jury  by  illegal  and  Improper  testi- 
mony that  its  subsequent  withdrawal  will  not 
remore  the  effect  caused  by  the  admission; 
and  In  that  case  the  original  objection  may 
avail  on  appeal  or  writ  of  error.  But  such 
instances  are  exceptional.  The  trial  of  a 
cause  is  not  to  be  suspended,  the  Jury  dis- 
charged, a  new  one  summoned,  and  the  evi- 
dence retaken,  when  an  error  in  the  admis- 
sion of  testimony  can  be  corrected  by  its  with- 
drawal, with  proper  Instructions  from  tiie 
court  to  disregard  it  We  think  the  present 
case  one  of  that  kind.  State  t.  May,  4  Dev. 
330;  Goodnow  t.  HiU,  125  Mass.  589;  Smith 
T.  Whitman,  6  Allen,  562;  Hawes  v.  Gustin, 
2  Allen,  402;  DUlln  T.  People,  8  Mich.  369; 
Specht  T.  Howard,  16  Wall.  664.''  The  third 
exception  is  overruled. 

The  fourth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  diarglng  the  jury 
that  a  man  has  not  the  same  right  to  repel 
force  by  force  out  on  his  lands  away  from 
his  castle  that  he  has  In  his  home."  His  hon- 
or charged  tte  Jury  that  "out  on  the  land, 
away  from  his  castle,  he  has  not  the  same 
right  there  that  he  has  In  his  home.  •  •  • 
If  a  man  warns  another  off  his  place,  and 
that  man  comes  on  it,  he  is  guilty  of  a  crime, 
—a  misdemeanor;  and  for  tliat  misdemeanor 
be  may  be  tried  in  court  Of  course,  tbe  law 
prescribes  the  same  in  regard  to  his  home,  bat 
he  has  an  additional  right  to  put  him  out; 
and  use  sufficient  force  and  put  him  out,  but 
the  force  must  not  be  disproportionate."  In 
this  there  was  no  error. 

'nie  fifth  exception  is  as  follows:  "Because 
his  honor  erred  In  charging  the  Jury  that  M. 
M.  Ligbtsey  had  no  right  to  carry  his  gun  on 
his  own  premises."  After  his  honor  had 
charged  the  Jury  as  stated,  in  reviewing  the 
fourth  exception  he  added:  "But  I  charge 
you,  a  man  has  no  right  to  take  bis  gun  and 
run  a  man  off  his  place.  That  is  simply  tak- 
ing the  law  into  his  own  hands."  In  this 
there  was  no  error. 

It  iB  the  Judgment  of  this  conrt  that  the 
Jadgment  of  the  circuit  court  be  affirmed. 


(43  s.  C.  IXD 

EUEER  V.  McINTTRB. 

(Supreme  Court  of  South  Oarolina.     Feb.  18, 
1885.) 

MoaTGASI  BT  Mahbisd  Womah  —  Bbodbitt  roR 
HnsBAND — AFPUOATioir  or  Fatmbiit. 

1.  Under  tht  power  to  contract  in  relation 
to  her  icparate  property  as  if  unmarried  (Gen. 
St  §  2037),  •  married  woman  may  mortgage 
her  land. 


2.  In  an  action  to  foreclose  a  married  wo- 
man's mortgage,  the  indorsements  by  the  mortr 
^gee,  on  the  note  and  bills  of  sale  previously 
given  by  the  mortgagor's  husband,  "Satisfied 
the.  within  by  mortgage,"  bearing  the  same  data 
as  the  mortgage  in  salt;  justify  the  finding  that 
the  mortgage  was  given  to  secure  a  debt  of  the 
hnsband. 

3.  Where  the  amount  of  a  married  woman's 
mortgage  includes  a  debt  of  her  husband,  as  to 
which  the  mortgage  is  void,  a  general  partial 
payment  by  the  wife  must  be  applied  to  her  por- 
tion of  the  debt  secured  thereby. 

Appeal  from  common  pleas  circuit  court 
Florence  county;  J.  J.  Norton,  Judge. 

Action  by  John  Kuker  against  Ella  Me- 
Intyre  to  foreclose  a  mortgage  on  land. 
From  the  decree  rendered,  plaintiflC  appeals. 
Affirmed. 

Johnsons,  De  Jongh  it  Hanckel,  for  appe- 
lant   W.  F.  Clayton,  for  respondent 

POPE,  J.  The  appellant  as  plaintiff, 
sought  to  foreclose  a  mortgage  upon  a  tract 
of  land  containing  260  acres,  and  situated  in 
Florence  county,  in  this  state.  His  action 
therefor  against  the  defendant  (respondent 
here)  alleged  that  she  executed  such  mort- 
gage to  him  on  the  15tb  December,  1883,  to 
secure  her  bond  of  even  date  with  the  mort- 
gage, in  the  penal  sum  of  $2,(XX),  conditioned 
that  she  would  pay  the  plaintiff  $1,000 
12  months  thereafter,  with  interest  at  10 
per  cent  per  annum  until  paid.  Tbe  an- 
swer admitted  that  she  had  executed  the 
bond  and  mortgage,  but  alleged  that  at  that 
time  she  was  and  now  is  the  wife  of  Richard 
H.  Mclntyre;  that  tbe  debt  evidenced  by 
the  bond,  and  secured  by  the  mortgage,  was 
not  her  debt,  but  that  ol  her  said  husband, 
and  in  no  wise  concerned  her  separate  es- 
tate. The  answer  also  alleged  payment  of 
any  debt  due  by  the  defendant  to  the  plain- 
tiff. All  the  issues  of  law  and  fact  were, 
by  consent  referred  to  J.  P.  McNeill,  as  spe- 
cial referee,  who  took  the  testimony  on  both 
sides.  By  bis  report  he  sustained  the  con- 
tention of  the  defendant  that  at  least  (600 
of  the  debt  secured  by  the  mortgage  was 
that  of  the  husband,  Richard  H.  Mclntyre, 
to  the  plaintiff,  beginning  in  1880,  and  ending 
prior  to  December  15, 1883;  but  he  held  that 
the  plaintiff  had  advanced  $300  in  cash  to  the 
defendant  on  the  15th  December,  1883,  which 
the  mortgage  was  intended  to  secure,  and 
that  after  all  proper  credits  'were  allowed 
the  defendant,  she  was  still  Indebted  to  the 
plaintiff  in  the  sum  of  $100.66,  and  he  recom- 
mended a  foreclosure  of  the  mortgage  and 
sale  of  the  land  to  pay  this  last-named  sum. 
To  this  report  both  parties  to  the  action  duly 
excepted.  The  cause  came  ou  for  trial  be- 
fore his  honor.  Judge  Norton,  who  on  the  7th 
day  of  July,  1894,  decreed  that  all  findings 
of  facts  and  conclusions  of  law  of  the  special 
referee  should  be  sustained,  except  that  he 
reversed  that  finding  of  the  special  referee 
wherein  the  defendant  was  said  to  owe  the 
plaintiff  $100.66,  and  that  plaintiff  was  en- 
titled to  a  foreclosure  of  tbe  mortgage  to  paT 
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It  ram.    On  the  contrary,  he  decreed  that 

>  defendant  had  folly  paid  the  plaintiff  all 

>  owed  him,  and  therefore  the  complaint 
)ald  be  dismissed.  From  this  judgment 
!  plalQtiff  now  appeals  nponflre  gronnds,  as 
lows:  "First  Because  his  honor  erred  In 
:  gQBtaining  the  exceptions  of  the  plalntltC, 
I  in  not  boldlng  that  the  whole  consldera- 
]  of  the  t)ond  and  mortgage  was  for  pur- 
ses made  by  the  defendantfrom  the  plaln- 
,  and  for  goods  purchased  by  her  from 
1,  and  for  moaey  received  by  her  from 
1  on  the  day  the  bond  and  mortgage  were 
en,  and  that  It  all  was  for  the  benefit  of 

separate  estate.  Second.  Because  his 
lor  erred  In  not  holding  definitely  that 
).  Mclntyre  received  at  least  four  hnn- 
d  dollars  In  money  and  goods  on  the  day 
bond  and  mortgage  were  given,  and  that 
separate  estate  was  chargeable  with  the 
le.  Third.  Because  hia  honor  erred  In 
statement  In  giving  the  defendant  credit 
the  $149.7S,  when  she  got  credit  for  the 
e  on  the  bond  on  the  14th  October,  1884, 
went  to  reduce  the  balance  on  the  15th 
ember,  1886,  to  $871.54.  Fourth.  Because 
iionor  erred  In  applying  payments  entlre- 

>  the  extinguishment  of  either  the  |300  or 
MOO  found  by  bis  honor,  when  they  were 
e  generally  on  the  bond,  without  any 
:tIon  as  to  how  they  should  be  applied. 
b.  Because  his  honor  erred  In  concluding 

any  portion  of  the  bond  and  mortgage 
;  given  to  extinguish  any  indebtedness  of 
[.  Mclntyre." 

e  defendant  gave  notice  that,  in  case 
court  should  t>e  unable  to  sustain  the 
ment  below  on  the  grounds  therein  em- 
3d,  she  would  ask  that  the  power  of  a 
led  woman  to  execute  a  mortgage  be 
id.  We  may  remark.  In  the  outset,  that 
re  unable  to  agree  with  the  defendant 
a  married  woman  has  no  i>ower  to  ex- 

a  valid  mortgage.  If  a  married  wo- 
baa  full  power  "to  contract  and  be  con- 
sd  with,  as  to  her  separate  property,  in 
ime  way  as  if  she  were  unmarried,"  t  it 
)  to  us  that  it  logically  follows  that  she 
pledge  the  same,  or  any  part  thereof,  to 
e  her  contract  In  regard  to  such  sep- 

property. 

I  appellant's  fifth  ground  of  appeal  as- 
tbe  circuit  decree  for  finding  that  any 
in  of  the  bond  and  mortgage  in  ques- 
vere  given  to  extinguish  any  indebted- 
of  the  husband,  Richard  H.  Mclntyre, 
e  plaintiff,  John  Kuker.  All  parties 
de  tbat  on  the  15th  day  of  December, 

the  defendant  was  the  wife  of  said 
rd  H.  Mclntyre,  and  that  the  plaintiff 

of   tbat  relationship;    tbat  the  tract 

I  acres  of  land  belonged  to  the  separate 

of   the   wife;    that  Richard  H.   Mc- 

>  bad  been  for  years  prior  to  15tb  De- 
<T,  1883,  purchasing  merchandise  from 
aintlff  on  a  credit,  and  that  from  time 
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to  time  mdi  porduuna  were  being  fleebied 
by  mortgaces  of  a  horse  or  two,  a  mule  or 
two,  cattle,  wagon  and  bnggy,  as  well  aa  by 
agricultural  liens,  and  that,  en  the  15th  De- 
cember, 1883,  such  indebtedness  amounted 
to  $000  or  $700.  John  Knker,  at  that  last 
date,  had  determined  to  make  a  change  as 
to  that  indebtedness,  and  just  here  it  is  that 
the  parties  collide.  The  plaintiff  contends 
that  on  that  date  Richard  H.  Mclntyre  sur^ 
rendered  to  him  the  property  be  had  mort- 
gaged to  plaintiff,  in  full  payment  of  all  his 
indebtedness,  and  that,  the  same  day,  he  sold 
all  such  mortgaged  personal  property  to  Mrs. 
Ella  Mclntyre  at  about  the  price  of  $600, 
on  a  credit  of  12  months;  and  tbat  Mrs. 
Mdntyre,  in  order  to  secure  that  debt,  as 
well  as  $300  in  cash  and  $100  In  goods,  ag- 
gregating $1,000,  executed  the  bond  and 
mortgage  now  in  controversy.  On  the  other 
hand,  the  defendant  contends  that  she  was 
persuaded  by  her  husband  to  assume  the 
payment  of  his  debt  to  the  plaintiff,  and  is 
not  very  positive  &»  to  how  the  other  portion 
of  the  $1,000  was  made  up.  No  bill  of  sale 
of  the  personal  property  was  made  by  the 
plaintiff  to  the  defendant  At  the  trial, 
some  11  years  afterwards,  witnesses  attempt 
to  tell  what  the  personal  property  consisted 
of.  John  Knker  says:  "I  had  bills  of  sale 
and  liens  for  1883  at  the  time  of  execution 
of  mortgages  [by  defendant].  Mra  Mclntyre 
bought  the  stock  and  buggies  and  wagons, 
and  in  fact  everything  I  had,  under  bill  of 
sale."  Now,  the  bill  of  sole  referred  to  was 
as  foUows:  Hiat  of  22d  May,  1882,  covered 
one  bay  mare  mule  about  seven  years  old, 
and  four  head  of  cattle;  that  of  17th  Sep- 
t^nber,  1883,  one  black  mare  about  eight 
years  old;  that  of  26th  November,  1880,  cov- 
ered one  two-horse  Lowry  wagon,  one  new 
top  buggy,  one  bay  mare  eight  years  old, 
and  one  bay  swapped  for  grey  horse;  and 
that  of  2d  March,  1882,  one  black  horse  mule 
nine  years  old,  and  one  two-horse  wagon. 
But  his  witness  J.  De  Jough  says:  "I  think 
tliere  were  three  or  four  borses  advanced  to 
her.  There  were  two  fine  horses,  valued 
at  $350,  as  he  paid  that  price  in  Charleston. 
The  other  two  were  common  horses,  worth 
about  $125  each.  The  wagon  was  worth  $25 
or  $30.  Buggy  was  worth  about  $85."  Ag- 
gregate these  amounts,  and  the  property 
turned  over,  by  this  witness'  estimate,  was 
$710  or  $715.  Thus,  J<^n  Kuker  has  it  that 
he  sold  to  the  defendant  three  horses,  two 
mules,  four  head  of  cattle,  one  buggy,  and 
one  wagon.  Richard  H.  Mclntyre  states  In 
Ills  testimony  that  he  had  only  two  horses 
at  the  date  of  his  wife's  mortgage,  but  that 
no  property  was  sold  to  defendant  The 
witness  De  Jougb  says  Richard  H.  Mclntyre 
turned  over  the  mortgaged  property  to  plain- 
tiff befwe  the  date  of  the  wife's  mortgage, 
and  the  plaintiff  sold  the  same  to  defendant 
on  the  date  of  her  mortgage.  The  defendant 
denies  that  she  bought  any  horses  from 
plaintiff,  but  that  rtie  assumed  the  payment 
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Of  her  husband's  debt,  while  the  husband 
swears  that  no  sale  was  made,  bat  that  bis 
wife  cave  the  bond  and  mortgage  to  save 
him  from  a  forced  sale  of  his  property. 
Now,  here  is  presented  a  strange  spectacle: 
plaintiff  and  his  witness  swearing  to  one 
state  of  facts;  defendant  and  her  witness 
swearing  to  another  state  of  facts.  There 
is,  however,  a  very  significant  written  state- 
ment, at  least  five  times  repeated,  by  John 
Kuker,  the  plaintiff  here,  dated  the  15tfa  De- 
cember, 1883,  which  is  as  follows:  "Satis- 
fled  the  within  by  mortgage  and  bond.  Dat- 
ed December  15,  1883.  John  Kulcer."  This 
statement  appears  on  the  back  of  R.  H. 
Mclntyre's  note  to  him  for  $140.75;  also  on 
the  back  of  R.  H.  Mclntyre's  bUl  of  sale 
dated  May  22,  1882;  also  on  the  back  of 
R.  H.  Mclntyre's  bill  of  sale  dated  January 
15,  1883;  also  on  the  back  of  the  bill  of  sale 
of  R.  H.  Mclntyre  dated  September  19,  1883; 
and  also  on  the  I>ack  of  the  bill  of  sale  of  R. 
H.  Mclntyre  dated  March  2,  1882.  May  not 
this  memorandum  signed  by  the  plaintlS  at 
the  time  of  the  transaotion,  when  every- 
thing was  fresh  In  his  mind,  solve  the  dlffi- 
cnlty?  The  special  referee  so  finds.  The 
circuit  Judge  concurs  in  such  finding.  Un- 
der our  established  rule,  we  will  not  disturb 
the  finding  of  fact  by  them  separately  made; 
especially,  as,  under  the  law,  the  burden  was 
nn  the  plalntiCf  to  establish  the  debt  as  one 
against  the  separate  estate  of  the  married 
woman.  Hence  the  fifth  exception  is  over- 
ruled. 

As  to  the  first  exception,  oomplalning,  as  H 
does^  of  the  circuit  decree  for  falling  to  find 
the  whole  consideration  of  the  bond  and 
mortgage  sued  on  here  to  be  for  purchases, 
and  also  for  money  loaned,  we  have  bat 
little  trouble  in  disposing  of  it,  in  the  light 
of  onr  decision  Just  announced  of  the  ques- 
tion raised  by  the  fifth  exception;  for  we 
have  held  that.  Instead  of  the  defendant  pur- 
chasing the  property  mortgaged  by  her  hus- 
band to  the  jdalntiff,  she  assumed  the  pay- 
ment of  his  indebtedness  to  Kuker.  The 
circuit  Judge  did  hold  that  a  part  of  the 
mortgaged  debt  was  for  borrowed  money. 

The  second  exception,  in  the  light  of  the 
circuit  decree,  is  untenable.  The  circuit 
Judge  did  bold  that,  even  if  he  conceded  that 
^400  was  borrowed,  the  testimony  showed 
It  tiad  been  paid.  In  this  be  was  CMTect, 
for  the  plaintiff  admits  the  payment  of 
$149.75  on  15th  October,  1884;  the  further 
sum  of  $257.75  after  the  15tb  December, 
1886;  and,  as  we  shall  hereafter  show, 
plaintiff  has  further  admitted  p&jmait  of 
$278.71  prior  to  15th  December,  188& 

As  to  th«  third  exception,  it  seems  that  the 
drcalt  Judge  did  fail  to  properly  locate  the 
credit  of  $149.75;  but  this  was  a  harmless 
error,  as  Is  very  evident  when  the  testimony 


is  made  the  basis  for  a  calculation.    Take 
this  statement  of  the  matter: 

Amount  in  cash  twrrowed  on  IStli 
December,   1883   $300  00 

Int.  on  same  to  15th  October,  1884 
(10  months),  10  per  ct 25  00 

$325  00 
Deduct  amt.  paid  on  that  day,  say. .. .     149  75 

1175  25 
Allow  int  on  $175.26  at  10  per  cent. 
from  15th  October,  1884,  to  ISth  De- 
cember, 1886   37  94 

$213  19 
Place,  as  a  credit  upon  this  amount; 

dne,  as  we  have  seen,  on  15th  De-    

eember,  1886,  the  sum  of ' 278  71 

And  we  find  that  the  defendant  has 
oveipaid  the  $300  by $  6S  62 

We  will  explain  how  tills  $278.71  is  ob- 
tained as  a  credit.  The  plaintiff  admits  that 
the  defendant  owed  on  16th  December,  1886, 
as  the  balance  for  both  principal  and  in- 
terest of  the  bond,  the  sum  of  $871.54.  This 
result  could  only  occur  by  giving  the  defend- 
ant credit  for  $149.75,  and  $278.71  as  an 
additional  payment.     Thus  it  may  be  seen: 

Bond  for  $1,000,  with  Int  at  10  per 
cent  up  to  16th  December,  1886 
(three  years)   $1,300  00 

Deduct  the  admitted  payment  of  15th 
October,  1884 149  75 

$1,150  S 
From  $1,150.25  deduct  the  amt  ad- 
mitted by  plaintiff  to  be  due  15di 
December,  1886  871  64 

And  three  years  will  determine  that 
credits  other  than  $149.75  were. .  $   278  71 

It  la  thus  manifest  that  the  error  of  tlie 
circxiit  Judge  was  a  liarmless  error. 

Lastly,  the  fourth  exception  will  be  con- 
sidered. There  can  be  no  doubt  that  If  the 
defendant  had  actually  owed  the  sum  of 
$1,000,  and  that  although  that  amount  was 
secured  by  a  bond,  but  was  made  up  of  two 
or  more  matters  of  Indebtedness,  that  could 
be  distinguished  from  each  other,  and  the 
obligor  may  liave  made  a  payment  upon  the 
bond  generally,  and  afterwards  the  obllgw 
would  desire  the  obligee  to  apply  the  gen- 
eral imyment  to  one  at  the  two  or  more  mat- 
ters of  Indebtedness  covered  by  the  bond, 
under  certain  drcumstanoes  the  obligee 
could  successfully  deaj  the  right  of  the 
obligor  to  dbsage  the  application  of  the  par- 
tial payment  ot  the  bond.  This  role  can 
have  no  application  to  a  Ix>nd  made  up,  as 
in  this  case,  of  $600,  due  by  the  husband 
and  void  as  to  the  defendant,  and  $400  that 
sbe  actually  owed  for  money  or  goods  sbf 
herself  bought  Tbe  payments  here  made 
by  the  defendant  must  be  applied  to  the 
only  debt  she  owed.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  dicutt 
court  be  affirmed. 
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OABTIN  ».  SOUTH  BOUND  B,  CO. 
reme  Cktnrt  of  South  OazoUna.     Feb.  23, 
1895.) 

;ODiTT  in  Complaint— EutcnoH  ab  BBTwaxH 
I  Ciusis  OF  Actios— Effkot  of  JnosMBirt. 

1.  When  the  allegations  of  the  complaint 
ppropriate  to  either  of  two  canae*  of  action, 
tiff  may  be  required,  on  motion  of  defend- 
to  elect  npoD  which  cause  he  will  proceed 
al. 

2.  Where  the  alleKationa  of  the  complaint 
ippropriate  to  either  of  two  oansea  of  ac- 
and  defendant  doea  not  move  that  plaintift 
quired  to  elect  upon  which  cauae  he  will 
ed,  and  a  judgment  for  defendant  is  ren- 

on  one  cause,  plaintiff  cannot  thereafter 
ate  the  causes,  and  sue  on  the  one  apon 
1  there  was  no  adjudication. 

>eal  from  common  pleas  circuit  court  of 
igton  county;  W.  O.  Benet,  Judge. 
Ion  by  Mra.  Jane  A.  O.  Cartln  against 
outh  Bound  Railroad  Company  to  recoT* 
images  by  reason  of  the  location  and 
tion  of  defendant's  road  within  400 
;  of  her  dwelling.  From  an  ordw  dia- 
Qg  the  complaint,  plaintiff  appeals.  Af- 
3. 

i.  Biflrd  and  Izlar,  Olaze  &  Herbert,  for 
lant    Lyles  &  Muller,  for  respondent 

lY,  J.  The  plaintiff  executed  to  the  de- 
nt a  deed  by  which  she  conveyed  to 
defendant  a  right  of  way  300  feet 
irer  her  lands,  "for  the  purpose  of  bnild- 
allroad  over  the  same;  suchrightof  way 
over  said  lands  in  such  shape  and  di- 
1  as  the  said  railroad  company,  its  suc- 
s  or  assigns,  may  select,  but  so  as  not 
irfere  with  my  dwelling,  bam,  or  any 
outbuilding,  and  not  nearer  than  400 
to  my  dwelling.  But,  if  said  railroad 
ny  should  find  it  necessary  to  run  its 
le&ver  my  dwelling  than  first  above 
it  may  do  so  on  paying  such  damages, 
as  I  may  sustain  thereby,  as  may  be 
id  by  three  disinterested  parties,  one 
by  me,  one  by  it,  and  the  third  by  the 
vo."  The  complaint  sets  forth  this 
nd  alleges  that  the  defendant  did  con- 
its  road  and  is  operating  the  same 
than  400  yards  to  plaintiff's  dwelling; 
ereafter  plaintiff  offered  to  arbitrate 
le  defendant  the  question  of  damages, 
I  defendant  failed,  neglected,  and  re- 
o  comply  with  her  request;  that  the 
r  baa  sustained  damages,  by  reason 
location  and  operation  of  defendant's 
Ithin  400  yards  of  her  dwelling,  to  the 
of  f  1,000,  which  is  the  price  the  de- 
:  company  agreed  to  pay  for  said  right 
Tbe  defendant  in  Ms  answer  admit- 
M>rpoTate  existence,  and  admitted  the 
>i>  and  deUyery  of  the  deed,  and  de- 
917  other  aUegsttoa  in  said  complaint 
sd,  and  for  a  second  defense  set  np 
of  Tea  adjndicata.  The  case  came  up 
artnir  before  bla  honor,  Jadge  Benet, 
nry.  but,  before  any  teetlmony  was 
by  plaintiff,  a  Burtion  was  made  by 


defendant's  counsel  to  dismiss  the  complaint, 
on  the  ground  that  the  Issues  raised  by  the 
pleadings  herein  were  res  ad  judicata.  Tbe 
motion  was  heard  by  consent,  and  the  record 
In  the  former  action,  consisting  principally 
of  tbe  original  complaint,  order  sustaining 
oral  demurrer  to  same,  order  for  leave  to 
amend,  amended  complaint,  and  order  of  non- 
suit, was  presented  to  the  court.  The  motion 
was  granted,  and  the  complaint  dismissed;  his 
honor,  Judge  Benet,  holding  that  the  order  of 
nonsuit  was  "a  bar  to  this  action,  and  that 
plaintiff's  only  remedy  was  to  proceed  under 
tbe  statnte."  fRie  order  of  bis  honor.  Judge 
Witberspoon,  is  as  follows:  "A  motion  hav- 
ing been  made  in  tbe  above-entitled  action 
for  a  nonsuit,  after  hearing  arguments  by 
Joseph  W.  MuIIer  in  support  of  the  motion, 
and  C.  M.  Bflrd  contra,  and  upon  inspection 
of  the  deed  from  tbe  plaintiff  to  the  defend- 
ant, as  set  forth  in  the  complaint,  I  find,  as 
matter  of  law,  tmder  the  authorities  cited  by 
defendant's  counsel,  to  wit,  Hammond  ▼. 
Railroad  Co.,  16  S.  C.  33,  and  IBEale  v.  Finch, 
104  U.  S.  261,  that  there  is  no  agreement  in 
said  deed,  on  the  part  of  the  defendant,  tbe 
South  Bound  Railroad  Company,  to  submit 
the  question  of  damages  to  arbitration.  It 
is  therefore  ordered  that  the  motion  be  grant- 
ed, and  tbe  complaint  herein  dismissed,  with 
costs."  Plaintiff  excepts  to  the  order  of  his 
honor,  Judge  Benet,  and  contends  that  he 
should  have  held  (1)  that  the  deed  was  a  val- 
id contract  between  the  two  parties,  and  took 
tbe  case  out  of  the  statute;  (2)  that  tbe  deed 
was  not  rendered  void  by  the  provisions  as 
to  arbitration  having  been  decided  not  bind- 
ing upon  the  defendant,  but  that  its  other 
provisions  remained  unimpaired,  making  it 
so  far  a  valid  contract  between  the  parties, 
and  that  the  plaintiff  could  enforce  her  right 
under  it  in  the  courts. 

The  so-called  "nonsuit"  was  not  granted 
simply  because  there  was  a  failure  of  evi- 
dence, but  because,  from  a  construction  of 
the  deed,  plaintiff  did  not  have  a  cause  of 
action.  To  this  extent  the  order  of  Judge 
Witherspoon  must  be  construed  as  an  adju- 
dication upon  the  merits  of  the  case.  His 
construction  of  tbe  deed  was  binding  upon 
the  parties  to  said  action.  There  can  be  no 
question  that  If  the  cause  of  action  herein 
was  set  forth  in  plaintiff's  amended  com- 
plaint wben  his  honor.  Judge  Witherspoon, 
construed  the  deed,  such  construction  is 
binding  on  the  plaintiff,  and  is  res  adju- 
dicata. 

It  is  argued  by  the  appellant  that  the  plain- 
tiff bad  two  causes  of  action,— one  for  the  al- 
leged wrong  on  the  part  of  the  defendant  in 
oonstmcting  its  roadbed  nearer  than  400 
yards  to  plainttlTs  dwelling  bouse,  and  also 
for  the  alleged  wrong  In  refusing  to  arbitrate 
the  question  of  damages  caused  thereby. 
Blven  admitting  that  plaintiff  had  two  such 
causes  of  action,  we  do  not  think  the  drcnlt 
Judge  was  in  error.  The  first  complaint,  the 
amended  eomplaint,  and  tbe  complaint  here- 
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In,  all  set  forth  the  facts,  both  as  to  the  al- 
leged wrongful  act  on  the  part  of  the  defend- 
ant, in  constructing  its  roadbed  nearer  than 
400  yards  to  plaintiff's  dwelling,  and  also 
Ita  wrongful  act  In  refusing  to  arbitrate 
the  question  of  damages  caused  thereby.  If 
two  causes  of  action  were  set  forth  In  the 
complaint  without  being  separately  stated, 
the  defendant,  it  Is  true,  had  the  right -to 
make  a  motion  that  the  complaint  be  made 
more  definite  and  certain,  or,  if  allegations 
were  made  which  were  unnecessary  to  sus- 
tain the  cause  of  action  stated  in  the  com- 
plaint, to  make  a  motion  to  strike  out  such 
allegations  as  irrelevant  and  as  surplusage. 
Pom.  Rem.  {{  447,  451.  If  the  defendant 
waived  said  objections  to  make  such  motions, 
then  the  plaintiff  had  the  right  to  the  relief 
which  all  the  allegations  showed  he  was  en- 
titled to.  Theplalntiff,  where  the  allegations  of 
the  complaint  are  appi-opriate  to  either  of  two 
causes  of  action,  may  be  required,  upon  mo- 
tion of  the  defendant,  to  make  bis  election 
as  to  the  catise  of  action  upon  which  he  will 
proceed  to  triaL  Westlake  v.  Farrow,  34  S. 
G.  270,  13  S.  E.  460;  Hammond  ▼.  Railroad, 
15  S.  C.  10;  Hellams  v.  Switaer,  24  S.  C.  30. 
If  the  defendant  fails  to  take  such  steps,  the 
plaintiff  is  estopped  afterwards  from  sepa- 
rating the  cause  of  action,  and  bringing  sep- 
arate suits  thereon.  Having  had  the  l>en- 
eflt  of  such  allegation  in  the  first  complaint, 
be  cannot  be  allowed  to  bring  them  in  re- 
view s  second  time,  by  alleging  a  separate 
c&aae  of  action.  It  is  the  judgment  of  this 
court  that  the  order  of  the  circuit  court  be 
affirmed. 

in  S.  c.  iTC) 

Ex  parte  PERRY  STOVE  CO. 

PHILLIPS  &  BUTTORFF  MANUF'G  00.  v. 
RAT  et  ai. 

(Supreme  Court  of  South  Carolina.     Feb.  18, 

1896.) 

Dissolution  o*  AiTACHHBNiv-ETrHOT  or  Ar- 

PBARANCB — JUKISDIOTION. 

1.  Under  Code,  |  263,  proyiding  that  in  all 
cases  the  defendant,  or  any  person  who  estab- 
lishes a  right  to  the  property  attached,  may 
move  to  discharge  the  attachment,  a  creditor 
attaching  his  debtor's  property,  but  not  claim- 
ing it  except  under  the  attachment,  cannot  ques- 
tion the  regularity  of  another,  attachment 
against  the  same. 

2.  The  voluntary  appearance  of  defendants 
in  attachment,  to  vacate  the  proceedings,  gives 
the  court  jurisdiction  over  them. 

3.  The  court  of  common  pleas  has  jurisdic- 
tion of  an  attachment  proceeding  in  an  action 
upon  a  note  given  and  payable  by  the  defend- 
ants in  another  state,  for  goods  sold  and  deliv- 
ered there. 

Appeal  ftom  common  pleas  circuit  court  of 
Spartanburg  county;  Ernest  Gary,  Judge. 

Action  by  Phillips  &  Buttorff  Manufactur- 
ing Company  against  J.  F.  Bay  and  W.  P. 
Wray  in  attachment  There  was  a  Judgment 
for  plaintiff.  Motion  by  the  Perry  Stove 
Company,  a  Junior  attachment  and  Judgment 
creditor  of  defendants,  to  set  aside  the  serv- 


ice of  the  summons  and  the  warrant  of  at- 
tachment issued  in  said  action,  and  to  va- 
cate said  judgment  Motion  denied,  and  the 
movant  appeals.    Affirmed. 

The  following  are  the  statement  of  facts, 
the  orders  in  the  court  below,  and  the  assign- 
ment of  errors: 

"Casa 

"This  appeal  comes  up  from  the  order  of 
Judge  Gary,  hereinafter  appearing,  which 
order  was  made  by  him  upon  the  following 
agreed  statement  of  fbcts,  to  wit:  The  mo- 
tion is  made  upon  the  record,  papers  filed, 
and  proceedings  had  in  this  case,  and  in  the 
case  in  this  court  of  the  Perry  Stove  Com- 
pany against  James  F.  Ray  and  W.  P.  Wray, 
and  upon  the  facts  hereinafter  stated,  which, 
for  the  purpose  of  this  motion,  wherever 
competent,  are  admitted  to  be  true  as  stated. 
On  February  15,  1882,  the  plaintiff  herein, 
which  Is  a  corporation  chartered  by  the  laws 
of  Tennessee,  and  located  and  doing  business 
therein.  Issued  the  summons  herein,  and, 
upon  the  complaint  and  affidavit  and  bond, 
obtained  a  warrant  of  attachment  against 
the  property  of  the  defendants,  which,  when 
Issued,  was  in  the  usual  form,  except  that 
the  amount  of  the  plaintiff's  demand  was  not 
stated  in  it,  nor  was  it  stated  in  the  copy 
filed  in  the  office  of  the  R.  M.  C.  for  Spartan- 
burg county.  The  amount  of  the  plaintiff's 
demand  was  not  stated  in  either,  until  the 
warrant  aud  copy  were  amended,  under  the 
order  of  Judge  Wallace  herein,  which  order 
was  as  follows: 

"  'Two  motions  are  heard  together,— one  to 
set  aside  an  attachment  granted  by  the  derk 
of  this  court,  and  the  other  to  amend  the 
warrant  of  attachment  The  motion  to  set 
aside  the  attachment  is  made  ui>on  the  fol- 
lowing grounds,  to  wit:  First,  that  the  at- 
tachment was  improvidoitly  granted;  sec- 
ond, that  the  attachment  was  Irregolarly 
granted;  third,  that  it  appears  from  the  face 
of  the  papers  that  the  clerk  had  no  right  to 
issue  the  writ  of  attachment  The  preamlde 
to  the  writ  issued  by  the  clerk  redtea  that  it 
was  made  to  appear  by  affidavit  tbat  a  cause 
of  action  existed  against  defendants  in  favor 
of  plaintiff,  and  that  the  affldavte  specified 
the  amount  of  the  claim  and  the  grounds 
thereof,  and  that  the  defendants  are  nonresi- 
dents of  this  state,  and  are  disposing  of  their 
property  to  defraud  creditors,  and  the  plain- 
tiff having  given  the  undertaking  required 
by  law.  Upon  an  examination  of  the  record, 
these  recitals  are  found  as  stated  therebi, 
save  the  recital  that  an  undertaking  had 
been  given.  It  Is  stated  in  the  argument 
that  no  undertaking  is  among  the  papers,  but 
that  plaintifTs  attorney  says  there  was  erne 
given  at  the  time  of  the  application.  The 
clerk  also  recites  that  an  undertaking  was 
given.  On  this  state  of  ^eoot  I  must  Infer 
that  the  undertaking  was  given.  The  plain- 
tiff having  shown  by  affidavit  a  oaiise  of  ac- 
tion and  the  grounds  and  amount  thereof, 
and  that  defendants  are  nooreaUenta  of  thir 
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state,  And  ate  disposing  of  their  proper^  tO' 
defraud  creditors,  and  baring  given  tbe  un- 
dertaking required  by  law,— all  being  dome  la 
a  pending  action,— baa  brought  itself  within 
tbe  strictest  construction  of  tbe  attachment 
law  of  this  state.  Code,  S§  24S-250.  It  fol- 
lowa,  therefore,  that  the  plaintiff  was  enti- 
tled to  a  writ  of  attachment,  and  it  was  pot 
Improvident,  irregnlar,  or  beyond  the  power 
of  the  clerk  of  the  court  to  issue  it.  The 
clerk,  therefore,  propo'ly  granted  the  writ 
The  real  ground  to  the  defendants'  motion, 
however,  is  that  In  tbe  preamble  to  the  writ 
the  amount  of  the  claim  is  not  stated,  as  re- 
quired by  statute.  Code,  |  252.  Tbe  plain- 
tiff moves  to  amend  the  writ  by  the  Insertion 
of  the  amount  of  the  claim,  and  also  by  at- 
taching the  seal  of  the  court  to  the  clerk's 
name  where  It  is  signed  to  the  copy  of  the 
writ.  Tbe  question  therefore  is,  is  the  writ 
void  or  voidable,  and  can  It  be  amended? 
The  rule  is  firmly  established  that  the  con- 
ditions upon  which  a  writ  of  attachment 
may  Issue,  as  provided  by  statute,  must  be 
made  to  appear  by  affidavit  at  tbe  time  of 
the  application,  and  that  the  statement  of 
such  condition  is  not  amendable.  Phosphate 
Co.  v.  Rosenberg,  31  S.  C.  307,  9  S.  E.  969; 
Ketchin  v.  Landecker,  32  a  C.  157, 10  S.  B. 
936;  and  many  other  cases  therein  referred 
to.  As  seen  above,  these  requirements  have 
been  met  in  this  case,  and  the  clerk  properly 
granted  the  writ.  The  writ,  therefore,  Is 
process  issuing  out  of  this  court  under  Ita 
seal,  and  in  a  proceeding  within  its  Juris- 
diction. It  cannot  be  void  for  the  omission 
of  a  recital  of  a  fact  In  its  preamble,  and 
which  Is  no  part  of  its  mandate.  The  plain- 
tiff has  done  all  required  of  It  to  entitle  It 
to  the  writ  The  writ  Itself  was  the  act  of 
the  clerk,  tbe  officer  of  this  court,  and  the 
court  cannot  allow  parties  to  be  prejudiced 
by  the  inadvertent  omission  of  Its  officer  to 
insert  a  stateipent  of  fact  In  the  preamble 
to  process  in  a  proceeding  in  its  Jurisdiction. 
In  the  language  of  the  supreme  court  of  this 
state  in  the  case  of  Clark  v.  Melton,  19  S.  O. 
t509:  "•  •  •  The  omission  here  was  a 
mere  Irregularity  In  a  matter  not  vital  to  the 
judgment  [writ],  but  simply  directory  to  the 
clerk,  and  may  be  corrected  at  any  time." 
See  4  Walt,  Prac.  648^  where  the  following 
language  occurs:  "The  want  of  statutory  re- 
quirement In  any  process  or  proceeding  In 
an  action  may  be  supplied  by  amendpient, 
for  the  provision  In  respect  to  amendments 
makes  no  distinction  between  statutory  re- 
quirements and  any  other."  It  is  therefore, 
ordered  and  adjudged  that  the  motion  to  va- 
cate and  set  aside  tbe  writ  of  attachment  be 
denied;  It  is  further  ordered  and  adjudged 
that  idaintlfl  have  leave  to  amend  the  war- 
rant and  the  copy  thereof  by  inserting  there- 
la  the  amount  claimed,  to  wit,  one  hundred 
and  flfty-sU  and  seventy  one-bundredtha  dol- 
lara,  sod  by  attaching  the  seal  of  the  court 
to  the  clerR's  name  where  it  is  signed  in  said 
fopy.     utb  September,  1893.' 


«The  plaintiff's  cause  of  action  was  sersral 
notes  given  in  North  Carolina,  for  merchan- 
dise sold  and  delivered  to  tbe  defendants  ta 
North  Carolina,  and  were  payable  In  North 
Carolina.  Tbe  complaint  alleged  the  execu- 
tion of  the  notes  sued  on  by  the  defendants; 
that  they  were  due  and  unpaid,  but  did  not 
state  the  consideration  of  them.  Tbe  affida- 
vits upon  which  the  warrant  was  obtained, 
the  order  for  publication,  and  the  affidavit  er 
proof  of  publication  are  correctly  set  out  in 
Judge  Oary's  order.  The  original  summons, 
and  the  copy  published,  stated  that  a  copy 
of  the  complaint  had  been  filed  in  the  office 
of  tbe  clerk  of  the  court  There  was  no  affi- 
davit of  the  mailing  of  copy  simimons  to  the 
defendants.  On  November  7,  1893,  plaintiff 
entered  up  a  personal  judgment  against  botli 
the  defendants  for  $173.55,  and  $59.50  cost^ 
and  issued  execution  therefor.  No  personal 
service  of  tbe  summons  herein  was  ever 
made  upon  either  of  the  defendants,  and  tbe 
judgment  recites  that  tbe  summons  waa 
served  by  publication.  No  entry  was  made 
In  the  books  kept  for  that  purpose  In  the  of- 
fice of  the  B.  M.  O.  for  Spartanburg  countf 
of  the  name  of  parties,  tbe  date  of  tbe  war- 
rant, the  sum  demanded,  and  the  officer's  re- 
turn thereon,  and  tbe  copy  of  the  warrant  li» 
the  judgment  roll  la  the  only  copy  ever  filed 
in  said  office.  On  February  29,  1892,  tbe 
Perry  Stove  Company,  a  corporation  char- 
tered by  the  laws  of  the  state  of  New  Tork 
and  located  and  doing  business  In  said  state, 
began  suit  in  the  common  pleas  in  Spartan- 
burg count?  agabist  the  defendants.  Its 
cause  of  action  also  arose  In  North  Carolina, 
Tbe  summons  In  Its  case  was  served  person- 
ally on  both  of  the  defendants  in  the  state  of 
South  Carolina.  Upon  tbe  verified  complaint, 
affidavit,  and  bond,  a  warrant  of  attachment 
was  obtained  against  the  property  of  the  de- 
fendants. On  November  18.  1892,  the  Perry 
Stove  Company  obtained  Judgment  against 
the  defendants  for  $925.20,  and  $44.25  costs. 
Bxecutlon  was  duly  issued  thereon,  Novem- 
ber 18,  1892,  and  lodged  with  the  sheriff, 
February  28,  1893.  The  property  levied  on 
and  sold  was  a  tract  of  land  In  Spartanburg 
county  owned  by  James  F.  Bay.  It  was  sold 
salesday  In  December.  1893,  and  brought 
$450,  the  sale  being  made  under  the  execu- 
tions In  the  two  cases  above  mentioned.  ▲ 
motion  was  made  prior  thereto  by  the  de- 
fendant J.  F.  B17,  through  his  attorneys, 
Duncan  &  Sanders,  to  dissolve  the  attach- 
ment; but  the  motion  was  refused  by  Judge 
Wallace,  who  granted  the  order  herelnbefort 
contained.  (The  bond  which  was  then  mla»- 
ing  was  subsequently  found  in  the  clerk's 
office.)  The  matters  above  set  forth,  as  facta 
admitted,  are  to  be  considered  as  admitted 
only  in  the  event  that  it  would  have  been 
competent  to  prove  them  upon  this  motion. 
The  motion  beard  by  Judge  Oary  wa<>  to  va- 
cate and  set  aside  the  summons  herein,  and 
the  service  thereof,  the  warrant  of  attach- 
ment, and  tbe  alleged  levy  and  lien  thereof, 
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and  the  Judgment  herein  entered  on  the  7th 
day  of  NoTonber,  1888,  In  so  far  m  the  nmo 
affect  the  rights  of  the  Periy  Store  Company 
as  an  attachment  and  judgment  creditor  of 
the  defendants.  The  motion  was  npom  the 
groonda  which  now  constitnte  the  flrst  nine 
grounds  of  this  appeal." 

His  honor,  Judge  Oary,  after  argument  of 
counsel,  rendered  the  following  decree: 

"This  is  a  motion  on  the  part  of  the  Perry 
Stove  Company  to  vacate  and  set  aside  the 
summons,  warrant  of  attachment,  and  Judg- 
ment entered  In  the  case  of  PhiUips  &  Bnt- 
torfl  Manufacturing  Company  against  James 
F.  Ray  and  W.  P.  Wray.  The  facts  are  that 
Phillips  &  Buttorff  Manufacturing  Company 
sued  the  defendants,  James  F.  Ray  and  W. 
P.  Wiay,  on  the  15th  of  February,  1892,  in 
the  court  of  common  pleas  for  Spartanburg 
county,  for  the  amount  due  on  their  promis- 
sory notes,  which  are  described  and  set  out 
In  the  complaint,  on  the  13th  of  February, 
1882,  upon  the  affidavit  of  Stanyame  Wilson, 
as  attorney  for  plaintiff,  stating  that  this 
is  an  action  upon  four  notes  executed  by  de- 
fendants to  plaintiff,  of  date  November  12, 
1881,  each  being  in  the  sum  of  one  hundred 
and  twelve  dollars  and  fifty  cents,  with  in- 
terest from  date  at  six  per  cent,  per  annum, 
and  due,  respectively,  thirty,  sixty,  ninety, 
and  one  hundred  and  tw«ity  days  thereafter, 
no  part  of  which  has  been  paid,  except  the 
sum  of  three  hundred  dollars  paid  (by  note) 
February  1st,  1882;  that  the  defendants  are 
nonresidents  of  the  aforesaid  state,  and  after 
due  diligence  could  not  be  found  therein, 
but  that  they  reside  in  the  town  of  Shelby, 
N.  C;  that  the  defendant  James  F.  Ray,  as 
appears  upon  the  record  in  the  office  of  R. 
M.  O.  of  said  county  of  Spartanburg,  is 
seised  and  possessed  of  real  estate  therein.' 
On  the  12th  day  of  February,  1892,  Robert 
T.  Hopkins  also  made  an  affidavit  similar 
to  the  one  of  Mr.  Wilson.  The  affidavits  are 
both  before  me  as  part  of  the  record  in  the 
case  just  alluded  to.  On  the  ISth  day  of 
February,  1882,  the  clerk  of  the  court  for 
Spartanburg  county  issued  a  warrant  of  at- 
tachmmt  to  the  sheriff  of  that  county,  and 
the  sheriff  duly  levied  the  same  on  a  tract 
of  land  belonging  to  the  defendant  James  F. 
Ray,  on  the  17th  of  February,  1892.  This 
warrant  of  attachment  was  based  upon  the 
verified  complaint  in  the  cause  and  the  affi- 
davits abore  referred  to.  The  clerk  of  court 
also  issued  an  order  that  the  summons  in 
this  case  be  published  ooce  a  week  for  six 
consecutive  weeks  in  the  Carolina  Spartan, 
and  that  copies  thereof  be  forwarded  by  mall 
at  once  (postage  prepaid)  to  the  defendants 
at  Shelby,  N.  O.'  The  record  also  contains 
an  affidavit  of  Charles  Petty,  editor  of  the 
C!arolina  Spartan,  stating  that  the  summons 
in  this  cause,  with  the  notice  appended,  were 
published  in  said  paper  once  in  each  week 
for  six  successive  weeks;  the  first  pnbllca- 
tton  being  on  Wednesday,  the  17th  day  of 
February,  1882,  and  the  last  on  the  28d  day 


of  March,  180B.  On  the  7th  day  of  Novem- 
ber, 1888,  Judgmott  by  default  was  entered 
in  favor  of  said  plalntifl  against  the  defend- 
ants for  I17S.SB,  and  costs  amoontiiig  to 
$58.60l  On  the  same  day  execotkm  was  en- 
tered and  lodged,  and  the  land  seized  under 
the  warrant  of  attachment  was  levied  iqwn 
under  this  execution  on  the  same  day.  Some 
time  subsequent  the  defendants,  through 
their  attorneys,  made  a  motion  before  his 
honor.  Judge  Wallace,  to  vacate  and  set  aside 
the  attachment  proceedings,  and  in  connec- 
tion with  this  moticm  the  plalntifl  made  a 
motion  to  amend  the  attachment  proceed- 
ings. Judge  Wallace  declined  to  vacate  the 
attachment  in  a  well-prepared  opinion,  and 
granted  plaintiff's  motion  to  amend  the  same. 
The  Judge  held  that  the  plalntifl  had  strictly 
complied  with  the  attachment  law  of  this 
state,  and  was  entitled  to  the  writ  From 
Judge  Wallace's  decree  there  was  no  appeaL 
On  the  29th  day  of  February,  1892,  the  Per- 
ry Stove  Company  filed  their  complaint 
against  the  said  W.  P.  Wray  and  James  F. 
Ray,  and  procured  a  warrant  of  attachment 
from  the  clerk  of  court  directed  to  the  sher- 
Ifl  of  Spartanburg  county;  and  on  the  29tb 
day  of  February,  1892,  this  attachment  was 
also  levied  on  the  same  land;  and  on  the 
18th  day  of  November,  1892,  Judgment  by 
default  was  entered  In  favor  of  the  Perry 
Stove  Company  against  the  defoidants,  W. 
P.  Wray  and  James  F.  Ray.  The  Perry 
Stove  Company,  as  Junior  judgment  credit- 
or, makes  this  motion.  Under  the  rerj  re- 
cent case  of  Gibson  v.  Everett  (S.  C.)  19  S. 
E.  286,  I  do  not  think  the  order  for  publica- 
tion of  the  summons  was  irregular.  Mr.  Jus- 
tice Pope,  as  the  organ  of  the  court,  says: 
'It  is  contended  by  the  defendant  that  there 
was  error  in  the  decision  of  the  circuit  Judge 
when  he  overruled  the  motion  to  set  aside 
the  order  for  publication  of  the  summons, 
etc.,  on  the  ground  that  the  affidavit  did  not 
show  facts  sufficient  to  authorise  the  said 
order.  This  court  has  held  in  Yates  v.  Grid- 
ley,  Itt  S.  C.  600,  that  section  158  of  our  CJode, 
regulating  the  matter  of  service  of  summons 
by  publication,  only  requires  that  It  be  made 
to  appear  to  the  official  who  passes  the  or- 
der therefor  (1)  that  the  defendant  has  prop- 
erty In  the  state;  (2)  that  he  cannot  be  found 
in  the  state  after  due  diligence;  (S)  that  a 
cause  of  action  exists  against  him;  (4)  that 
if  defendant's  post  office  is  known,  or  can  be 
reasonably  ascertained,  the  order  must  di- 
rect that  the  party  be  served  at  his  resi- 
dence, through  the  post  office,  and  that  these 
facts  must  appear  to  such  official  by  affida- 
vit to  his  satisfaction. '  This  is  within  the 
discretion  of  the  officer,  and  where  he  is  sat- 
isfied. In  the  absence  of  fraud  and  collusion, 
his  discretion  Is  final,'— dtlng  Bank  v.  Stel- 
llng,  81  S.  C.  867.  9  S.  B.  1028.  It  appears 
to  me  that  the  affidavits  of  Mr.  Wilson  and 
Mr.  Hi^klns  fully  come  up  to  this  require- 
ment Besides,  the  decree  of  Judge  Wal- 
lace Is  the  law  of  the  case  till  it  has  been 
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rereraed.  He  decided  that  the  statute  has 
been  fully  complied  with.  From  the  fore- 
going, I  (all  to  see  any  valid  objection  to  the 
order  of  publication.  Bren,  bowerer,  con- 
ceding that  the  attachment  proceedings  are 
Irregular,  it  would  not  avail  the  plaintiff  or 
mover  In  this  motion.  They,  as  Junior  Judg- 
ment creditors,  have  no  such  equity  as  would 
enable  them  to  take  advantage  of  any  such 
trregnlarity  as  they  allege.  They  do  not 
allege  fraud,  and,  in  the  absence  of  fraud, 
they  cannot  be  beard.  After  the  decree  of 
Judge  Wallace,  the  defendants  could  not 
even  move  In  the  matter.  The  regularity 
of  the  attachment  proceedings  Is  res  adjudl- 
cata.  So  the  Issue  Is  narrowed  down  to  the 
single  Inquiry,  can  a  Jimlor  Judgment  cred- 
itor move  to  set  aside  a  senior  Judgment  up- 
on the  ground  of  Illegality  or  Irregularly  in 
the  proceedings  in  which  the  Judgment  was 
obtained?  I  bold  that  be  cannot.  This  very 
point  has  been  ruled  upon  by  the  supreme 
court  of  this  state  in  the  case  of  Darby  v. 
Sbaimon,  19  S.  C.  526,  where  Mr.  Justice  Mc- 
Gowan,  speaking  for  the  court,  says:  'This 
privilege  is  not  so  extended  as  to  allow  a  sub- 
sequent attaching  creditor  to  move  to  vacate 
the  prior  attachment  on  the  ground  that  It 
was  Irregularly  Issued. '  AndMr.  Chief  Justice 
Mclver,  in  concurring  in  the  result,  says: 
'It  seems  to  me  that  the  Judgment  in  favor 
of  Cole  &  Co.  was  not  open  to  the  attack  of 
the  plaintiffs,  inasmuch  as  the  only  person 
who  could  take  advantage  of  the  alleged  in- 
sufficient  service  of  the  summons  was  the  de- 
fendant Shannon.  In  the  absence  of  any 
objection  from  Urn,  the  court  will  presume 
that  everything  necessary  to  perfect  the  serv- 
ice was  done,  or  that  be,  by  voluntary  ap- 
pearance or  otherwise,  waived  the  necessity 
for  service.'  The  defendants,  having  failed 
in  their  motion  to  vacate  the  attachment 
proceedings,  thereby  cured  any  irregularity 
that  might  have  existed.  The  matters  com- 
plained of  are  res  adjudlcata  by  Judge  Wal- 
lace's decree,  and  the  Perry  Stove  Company 
cannot  again  open  them.  The  motion  is 
therefore  refused.    14th  May,  1884." 

From  this  decree  the  Perry  Stove  Company 
gave  due  notice  of  its  intention  to  appeal, 
and  does  now  appeal,  to  the  supreme  court, 
and  ask  a  reversal  on  the  following  grounds: 

"Because  his  honor  erred  in  refusing  the 
motion  to  vacate  and  set  aside  the  warrant  of 
attachment  and  Judgment  herein,  in  so  far 
as  the  same  affects  the  rights  of  the  Perry 
Stove  Company:  (1)  Because  the  order  for 
the  publication  of  the  summons  herein  was 
made  without  authority  of  law,  in  that  the 
court  did  not  have  Jurisdiction  of  the  sub- 
ject of  the  action.  (2)  Because  said  oc&er, 
and  the  attempted  service  made  thereunder, 
are  both  fatally  defective,  in  that  the  order 
does  not  direct  a  cony  of  the  summons  to  be 
forthwith  deposited  in  the  jwst  office,  direct- 
ed to  the  person  to  be  served  at  his  place  of 
residence.  (3)  Because  there  Is  no  such  proof 
as  U  required  by  law  either  that  the  sum- 


mons was  published  for  the  length  of  time 
required  by  law,  or  that  a  copy  thereof  was 
forthwith  deposited  In  the  post  office  after 
the  granting  of  said  order,  directed  to  the 
person  to  be  served  at  his  place  of  residence. 
(4)  Because  neither  the  original  summons  nor 
the  summons  as  published  stated  where  the 
complaint  was  or  would  be  filed.  (5)  Be- 
cause neither  the  original  warrant  of  attach- 
ment, nor  the  copy  filed  in  the  office  of  the 
clerk  of  the  circuit  court  and  register  of 
mesne  ccmveyance  for  Spartanburg  county, 
had  the  amount  of  the  plaintiff's  demand 
stated  therein.  In  conformity  with  the  com- 
plaint (6)  Because  said  warrant  and  copy 
were  altered  by  the  plaintiff  after  the  levy  of 
the  warrant  of  attachment  of  the  Perry 
Stove  Company  against  the  property  of  James 
F.  Bay,  and  after  the  entry  of  the  Judgment 
of  the  Perry  Stove  Company  against  said 
Bay,  upon  whose  property  the  warrant  of  at- 
tachment of  the  plaintiff  herein  had  been 
levied,  said  alteration  being  in  prejudice  of 
the  rights  of  the  Perry  Stove  Company, 
whose  attachment  and  Judgment  constituted 
a  lien  upon  said  property.  (7)  Because  no 
entry  was  made.  In  the  book  required  by  law 
to  be  kept  in  said  office,  of  the  names  of  the 
parties,  the  date  of  the  warrant  of  attach- 
ment, the  sum  demanded,  and  the  officer's 
return  thereon,  and,  as  such  entry  could  not 
have  been  made  from  the  copy  filed,  no  lien 
was  acquired.  (8)  Becau^e  it  did  not  appear 
by  affidavit  that  a  cause  of  action  existed  in 
favor  of  the  plaintiff  against  the  defendants, 
or  either  of  them,  in  which  the  amoimt  of 
the  claim  and  the  grounds  thereof  were  spec- 
ified. (9)  Because  the  entry  of  a  personal 
Judgment  against  the  defendants  was  wholly 
imauthorlzed.  (10)  Because  the  presiding 
Judge  erred  in  holding  that  the  order  of 
Judge  Wallace  was  the  law  of  the  case,  and 
that  the  Perry  Stove  Company  was  conduct- 
ed by  it  (11)  Because  the  presiding  judge 
erred  in  holding  that,  in  the  absence  of  an 
allegation  of  fraud,  the  Perry  Stove  Compa- 
ny could  not  be  heard.  (12)  Because  the  pre- 
siding judge  erred  in  holding  that,  because 
the  defendant  James  F.  Ray  had  failed  In 
his  motion  to  vacate  the  attachment,  all  de- 
fects in  the  proceedings  were  thereby  cured, 
and  the  matter  was  res  adjudlcata  as  to  the 
Perry  Stove  Company." 

Carlisle  &  Hydrlck,  for  appellant  Stan- 
yame  Wilson,  for  respondents. 

GARY,  J.  The  agreed  statement  of  facts 
set  forth  in  the  "case,"  Including  the  order 
of  his  honor.  Judge  Wallace,  upon  which  his 
honor,  Judge  Gary,  beard  the  case  on  cir- 
cuit, the  order  of  Judge  Gary,  and  appel- 
lant's exceptions,  will  be  Incorporated  in  the 
report  of  the  case^ 

The  first  question  we  will  consider  Is,  did 
the  appellant  have  the  right  to  make  the 
motion  to  set  aside  the  summons  issued  by 
the  plaintiff  herein,  the  service  thereof,  the 
warrant  of  attachment,  the  levy  and  lien 
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thereof,  aod  the  Jndgmcnt  tbereln  entered  on 
the  7th  of  Norember,  1893,  In  so  far  aa  the 
same  affect  the  rights  of  the  Perry  Stove 
Oompany  as  an  attachment  and  Jndgment 
creditor,  on  acconnt  of  the  Irregularities  al- 
leged by  the  appellants?  Prior  to  the  amend- 
ment of  the  Code,  In  1882,  the  appellant  had 
no  such  right,  as  shown  by  the  case  of  Cope- 
land  y.  Insurance  Ca,  17  S.  C.  116,  In  which 
the  court  uses  this  language:  "Under  the 
former  attachment  acts  of  force  before  the 
adoption  of  the  Code,  In  March,  1870,  It  had 
been  repeatedly  decided  that  no  one  but  the 
defendant  In  the  attachment  could  question 
the  regularity  of  the  proceeding,  or  move  to 
dissolve  It  on  that  ground,  not  even  the  gar- 
nishee, although  served  with  process."  In 
Foster  V.  Jones,  1  McGord,  116,  It  Is  said: 
"A  garnishee  has  no  right  to  question  the 
regularity  of  the  proceeding  against  an  ab- 
sent debtor."  In  Klncald  v.  Neall,  3  Mc- 
Oord,  201,  the  court  held  "that  a  person, 
though  a  judgment  creditor,  cannot  set  aside 
the  Hen  of  the  attachment  on  account  of  ir- 
regularities." In  Camberford  v.  Hall,  Id. 
345,  It  was  decided  that  no  one  but  the  debt- 
or himself  could  take  advantage  of  errors  In 
the  Judgment  rendered  against  him;  that  a 
garnishee  could  not  object  to  errors  or  Ir- 
regularities in  the  attachment  proceedings. 
In  McBride  v.  Floyd,  2  Bailey,  214,  Judge 
O'Neal!  said:  "It  has  been  often  decided 
that  neither  a  garnishee,  a  creditor  of  the 
debtor,  nor  any  person  other  than  the  debtor 
himself,  can  question  the  regularity  of  the 
proceedings  in  attachment"  See,  also  Cham- 
bers V.  McKee,  1  Hill  (S.  0.)  229;  Harper  v. 
Scnddy,  1  McMul.  2C5.  These  cases  would 
be  condusive,  under  the  old  law,  as  to  ir- 
regrularities.  Has  this  been  changed  under 
the  new?  Our  present  attachment  act  is 
found  In  Code,  pt.  11,  tit  7,  c.  4.  In  section 
263  there  is  a  provision  that  defendants  may 
move  to  discharge  attachments,  but  this  priv- 
ilege does  not  extend  beyond  defendants. 
There  is  nothing  said  as  to  others.  This  sec- 
tion seems  to  be  a  legislative  declaration  of 
the  law  as  it  formerly  stood.  As  Blakey  Is 
not  a  defendant  he  cannot  come  in  under 
any  provisions  of  the  act  and  he  is  excluded 
under  the  decisions  above  referred  to  from 
questioning  these  attachments  for  Irregular- 
ity. In  the  case  of  Metts  v.  Insurance  Oa, 
17  S.  C.  120,  it  is  held  that  a  third  party  has 
no  right  to  Intervene,  and  move  to  set  aside 
an  attachment  upon  the  ground  that  the  at- 
tached property  belongs  to  him,  and  not  to  the 
defendant  In  1882,  section  263  of  the  Code 
was  amended  so  that  the  portion  referred  to 
in  the  case  of  Copeland  v.  Insurance  Co.,  su- 
pra, now  reads  as  follows:  "And  in  all  cases 
the  defendant  «r  any  perton  who  ettablUhei 
a  right  to  tht  proptrty  aUaehed,  may  move 
to  dlacbarg*  ttw  attachment  aa  in  the  case 


of  other  provisional  remedies."  (Italics 
ours.)  This  amendment  was  adopted  for  the 
pnrxxMe  of  enabling  third  jiarties,  as  in  the 
case  of  Metts  v.  Insurance  Go.,  supra,  to 
move  to  set  aside  the  attachment  proceed- 
ings for  Irregularity,  where  they  claimed  to 
be  owners  of  the  property,  or  to  have  a  right 
to  the  possession  thereof,  but  not  for  third 
parties  generally  to  attack  such  proceedings, 
as  in  the  case  at  bar.  We  are  therefore  of 
the  opinion  that  the  appellant  did  not  have 
the  right  to  move  to  set  aside  said  proceed- 
ings for  the  alleged  irregularities. 

If  the  said  attachment  proceedings,  and 
the  Judgment  entered  therein  by  the  plain- 
tiff, were  absolutely  null  and  void,  and  not 
merely  voidable,  then  the  appellant  bad  the 
right  to  have  them  so  declared.  The  next 
question  we  will,  therefore,  consider,  is,  were 
said  attachment  proceedings,  and  the  Judg- 
ment entered  therein,  absolutely  null  and 
void?  The  case  of  Turner  v.  Malone,  24  S. 
C.  SOS,  shows  that  the  Judgment  is  not  void 
where  the  court  had  Jurisdiction  of  the  sub- 
ject-matter in  controversy  and  the  parties  to 
the  Judgment  The  voluntary  appearance  of 
the  defendants  in  the  case,  where  they  made 
a  motion  before  his  honor.  Judge  Wallace,  to 
vacate  and  set  aside  the  attachment  proceed- 
ings, gave  the  court  Jurisdiction  of  them.  It 
is,  however,  claimed  by  the  appellant  that 
the  court  did  not  have  Jurisdiction  of  tiie 
subject  of  the  action.  We  suppose  this  ob- 
jection is  made  because  it  is  stated  in  the 
case  that  the  plaintiff's  cause  of  action  wu 
several  notes  given  in  North  Carolina  for  mer- 
chandise sold  and  delivered  to  the  defend- 
ants in  North  Carolina,  and  were  payable  in 
North  Carolina.  This  question  is  settled  by 
the  case  of  Gibson  v.  Everett  (S.  O.)  19  &  £- 
286,  holding  that  the  court  has  Jurisdiction 
in  the  cases  similar  to  the  one  at  bar.  See, 
also,  Campbell  v.  Insurance  Co.,  1  S.  C.  158^ 
But  e^en  if  this  was  not  so,  the  appellant  is 
not  in  a  position  to  make  such  objection.  Its 
cause  of  action  also  arose  In  North  Carolina, 
and,  in  the  absence  of  testimony  showing 
that  the  contract  was  to  be  performed  else- 
where, the  place  of  the  malting  of  such  con- 
tract Is  presumably  the  place  of  its  perform- 
ance. There  is  no  such  testimony  In  this 
case.  Tillinghast  v.  Lumber  Co.  (S.  O.)  18  S. 
B.  120.  It  is  true  the  appelant  served  the 
Judgment  debtors  personally  within  this 
state  with  a  copy  of  the  summons,  but  the 
Judgment  debtors  subjected  themaelveB  to 
the  Jurisdiction  of  the  court  In  the  case 
brought  against  them  by  the  plaintiff  by 
voluntarily  appearing  in  the  case  for  the  pur 
pose  hereinbefore  mentioned.  Black,  Judgm. 
t  227.  These  views  render  It  onnecessary  to 
consider  specifically  the  appellant's  excep- 
tions. It  is  the  Judgment  of  this  court  that 
the  order  of  the  circuit  court  be  affirmed. 
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(13  S.  C.  173) 

ADKIN8  r.  MOORB  et  aL 
(Sar^eoM  Ooart  of  Soath  Carolina.     Feb.  18, 

1895.) 
Jdsttck's  Bdmmons— Botfioiksot— JOBISBlOnOS. 
Code,  i  88,  Bubd.  16,  aa  amended  by  Act 
Dec.  22,  1891,  providea  that  when  $25  or  more 
is  demanded  the  complaint  shall  be  served  on 
defendant  not  less  than  20  days  before  the  day 
therein  fixed  for  trial.  Heid,  that  a  justice's 
iummons  which  required  defendant  to  appear 
"on  the  twentieth  day  from  service  of  this  sum- 
BioDB,  exclusive  of  the  day  of  service,  at  10 
o'clock  a.  m.,"  was  insufQcient  to  give  the  jus- 
tice jurisdiclion  to  render  a  judgment  at  the 
time  fixed  in  the  summons. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  I.  D.  Wltherspoon,  Judge. 

Action  by  G.  R.  Adkina  against  H.  P.  and 
W.  C.  Moore,  partners  as  H.  P.  Moore  &  Co., 
to  recover  damages  for  the  unlawful  seizing 
of  a  cow,  property  of  plaintiff.  There  was  a 
Judgment  by  default  before  a  trial  Justice 
for  plalntl?,  and  from  a  judgment  of  the  cir- 
cuit court  reversing  an  order  of  the  trial  jus- 
tice granting  defendants  a  new  trial  defend- 
ants appeal.    Reversed. 

Haynsworth  &  Parker,  for  appellants.  Jos. 
A.  McCul^ough,  for  respondent. 

GARY,  J.  On  the  20th  of  December,  1898, 
the  following  summons  was  served  upon  the 
defendants:  "By  F.  B.  McBee,  Bsq.  To  H. 
P.  Moore  and  W.  C.  Moore,  partners  under 
firm  name  of  H.  P.  Moore  &  Co.:  Complaint 
having  been  made  unto  me  by  G.  R.  Adkius 
that  you  are  Indebted  to  him  In  the  sum  of 
sixty  dollars,  on  account  of  damages  he  has 
sustaioed  by  reason  of  your  unlawfully  siz- 
ing and  taking  away  from  him,  on  or  aboat 
tbe  Sth  day  of  August,  1892,  one  dark-red 
heifer  cow,  with  white  streak  down  back  and 
belly,  which  cow  was  property  of  this  plain- 
tiff, this  Is  therefore  to  require  you  to  appear 
bef4»e  me,  in  my  office  in  Greenville,  S.  C, 
on  the  twentieth  day  from  service  of  this 
summons,  exclusive  of  the  day  of  service,  at 
10  o'clock  a.  m.,  to  answer  the  said  com- 
plaint, or  Judgment  will  be  given  against  yon 
by  default  Dated  Greenville,  S.  C,  Dec  18, 
A.  D.  1893.  F.  B.  McBee,  Trial  Justice. 
[Seal.]  3.  A.  UcCuUough,  Plff.'s  Atty."  On 
January  9,  1894,  the  plaintiff  appeared  be- 
fore F.  B.  McBee,  trial  Justice;  and,  after 
bearing  his  testimony,  the  trial  Justice  In- 
dorsed upon  tbe  said  summons  the  following: 
"I  find  for  the  plaintiff,  against  the  defend- 
ants, H.  P.  Moore  &  Co.,  the  sum  of  sixty 
dollars,  this  9th  day  of  January,  1894,  F.  B. 
McBee,  T.  J."  There  was  no  affidavit  made 
or  filed  In  behaJf  of  the  plaintiff  showing 
that  the  defendants  had  not  served  any  an- 
swer or  demurrer.  On  January  10,  1894,  the 
defendants  speared  before  said  trial  justice, 
and  made  an  affidavit,  which,  among  other 
cnings,  alleged  that,  when  the  summons  was 
served  upon  them,  they,  In  the  presence  of 
tbe  constable,  made  a  calculation  as  to  tbe 
tiuie  of  tjlal,  and,  by  some  mistake  or  In- 


advertence, estimated  that  It  would  be  on 
January  10,  1894;  and  on  said  day  they  ap- 
peared for  trial,  but  found  that  Judgment 
had  been  entered  against  them.  Thereupon 
the  trial  Justice,  the  plalntifTs  attorney  be- 
ing present,  made  an  order  that  the  Judg- 
ment by  default  be  set  aside,  and  a  new 
trial  awarded.  Plaintiff  appealed  to  the  dr 
cult  cotut,  on  the  ground  that  said  trial  Jus- 
tice had  no  authority  of  law  to  set  aside  said 
Judgment,  which  appeal  was  sustained.  De- 
fendants appealed  to  this  court  from  the  or- 
der of  the  circuit  Judga 

There  is  a  Jurisdictional  defect  apparent 
upon  the  face  of  the  proceedings  herein 
which  renders  it  unnecessary  to  decide  the 
other  questions  herein.  This  Jurisdictional 
defect  may  be  objected  to  at  any  time,  as 
shown  by  the  case  of  Lowry  v.  Thompson, 
25  S.  C.  416,  where  the  objection  Was  raised 
for  the  first  time  in  the  case  by  the  supreme 
court  Subdivision  16  of  section  88  of  the 
Code,  as  amended  by  the  act  of  December  22, 
1891,  reads  as  follows:  "When  twenty-five 
or  more  dollars  is  demanded,  the  complaint 
shall  be  served  on  the  defendant  not  less 
than  twenty  days;  and  where  less  than  that 
sum  is  demanded,  not  less  than  five  days  be- 
fore the  day  therein  fixed  for  trial,"  etc. 
Subdivision  12  of  section  71  of  the  Code, 
which  was  construed  in  the  case  of  Simmons 
V.  Cochran,  29  8.  C.  81,  6  S.  B.  859,  among 
other  things,  provides:  "And  tbe  said  trial 
Justice  shall  at  tbe  same  time  issue  a  sum- 
mons, wltb  a  copy  of  the  undertaking,  di- 
rected to  the  defendant,  and  requiring  him 
to  appear  before  the  said  trial  justice  at  a 
time  and  place  to  be  therein  specified,  and 
not  more  than  twenty  days  from  the  date 
thereof,  to  answer  the  complaint  of  said  plain- 
tiff." Subdivision  16  of  section  88  provides 
for  the  service  of  the  summons  not  less  than 
20  days  before  the  day  therein  fixed  for  the 
trial;  while  subdivision  12*of  section  71  of 
the  Code  provides  that  the  summons  shall 
be  directed  to  the  defendant  requiring  him 
to  appear  at  a  time  and  place  to  be  therein 
specified,  and  not  more  than  20  days  from 
the  date  thereof;  but  the  principle  Is  the 
same  In  both  cases.  In  tbe  case  of  Simmons 
V.  Cochran,  supra,  tbe  court  says:  "Did  the 
trial  Justice  have  Jurisdiction?  Is  the  first 
question.  The  Code  provides  in  such  cases 
that  the  trial  Justice  shall  issue  a  summons 
directed  to  the  defendant  requiring  him  to 
appear  and  answer  at  a  time  and  place  to 
be  therein  specified,  and  not  more  than  2C 
days  from  the  date  thereof.  It  appears  that 
both  of  the  trial  Justices  failed  to  observe 
this  provision  of  the  Code.  The  time  fixed 
In  tbe  summons  of  each  was  beyond  twenty 
days  from  the  date  of  Issue.  This  appears 
on  the  face  of  the  proceedings.  Why  the 
general  assembly  thought  proper  to  enact 
such  an  unqualified  requirement  in  such 
cases  Is  not  for  this  court  to  consider.  It  Is 
so  written  In  the  statute  book,  and  the  l.au- 
guage    seems    iuiperativc,— 'not    more    than 
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twenty  daya.'  The  munmona  la  the  paper 
which  glvea  Jurisdiction  to  the  court  oyer 
the  person  of  the  party  brongrfat  In;  and 
where  the  law  has  provided  a  spedal  mode 
or  character  of  said  sammons,  either  as  to 
service,  form,  or  otherwise,  invohmtary  ]n- 
rlsdlctlon  cannot  be  acquired  without  a  com- 
pliance with  said  law.  And  especially  Is 
this  so  in  all  statutory  proceedings  and  rem- 
edies. If  a  trial  Justice  had  the  right  to 
disregard  the  act  as  to  the  fixed  time  In  the 
summons,  for  a  day,  or  for  three  days,  as  in 
the  summons  here,  why  could  he  not  also  for 
a  month  or  a  year?  Who  could  Interfere 
with  his  discretion?  True,  this  seems  a 
small  matter  In  the  case  before  us;  but  It  Is 
Important  that  the  powers  of  law  and  re- 
quirements of  the  statutes  In  reference  to 
the  administration  of  the  law  should  be  ob- 
serred.  This  Is  best  for  all  In  the  long  run, 
although  hardships  may  sometimes  occur  by 
a  strict  adherence  to  such  requirements." 
The  defendants  were  entitled  to  full  20  days 
from  the  time  of  serrloe  of  the  complaint  tin 
the  day  therein  fixed  for  trial;  and,  as  they 
were  required  to  appear  on  the  twentieth 
day  from  the  service  thereof,  the  time  was 
shorter  than  that  required  by  law.  The  ap- 
pearance of  the  defendants  was  not  a  waiver 
of  this  Jurisdictional  defect,  as  they  did  not 
appear  until  after  the  plaintiff  had  recovered 
Judgment.  The  Judgment  of  tliis  court  la  that 
the  order  of  the  circuit  court  be  reversed,  and 
that  the  proceedings  herein  be  dismissed  for 
want  of  Jurisdiction,  without  prejudice  as  to 
the  merits  at  the  claim. 


(43  S.  C.  200) 
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(Supreme  Court  of  South  Carolina.     Feb.  20, 
1S95.) 

BmoTAi.  or  Mobtoaobd  Fropsktt— BvxDmos — 
Waitkr  ot  Objbctiobb. 

1.  In  a  prosecntion  for  disposing  of  mort- 
gaged property  it  is  error,  in  the  absence  of  oth- 
er evidence,  to  hold  that  a  paper  reciting  that 
defendant.  In  consideration  of  certain  money 
"advanced,"  has  bargained  and  sold  to  M.  cer- 
tain property,  to  lie  delivered  on  demand,  is  a 
morteage. 

2.  Brror  in  admitting  a  paper  as  a  mort- 
gage against  defendants  objection  is  not  waived 
by  a  sntmeauent  request  by  defendant  for  an 
Instruction  based  on  the  theory  that  the  paper 
was  a  mortgage. 

3.  Under  Cr.  St  |  2T7  (2  Rev.  St  1893,  p. 
356),  prohibiting  the  disposal  of  mortgaged  prop- 
erty, the  mere  act  of  taking  the  property  be- 
yond the  limits  of  the  state,  irrespective  of  the 
intent  with  which  the  act  was  done^  does  not 
constitute  a  disposal  of  the  property. 

Appeal  from  general  sessions  drcnit  ooort 
of  Barnwell  county;  D.  A.  Townsend,  Judge. 

H.  W.  Bice,  convicted  of  selling  personal 
property  cova«d  by  a  lien,  appeala  Re- 
versed. 

Patterson  &  Holman,  for  appelant  Mr. 
Bellinger,  for  the  State. 

MdVBB,  C.  J.  Under  an  indictment  for 
selling  and    disposing  of  certain    personal 


property,  covered  by  an  alleged  llao.  In  vio- 
lation of  section  277  of  the  Criminal  Statutes 
of  South  Carolina  (2  Rev.  St  1893,  p.  336), 
the  defendant  was  convicted;  and  from  tlie 
Judgment  rendered  he  appealed  to  this  court, 
upon  the  several  grounds  wliich  will  be  here- 
inafter noticed.  The  paper  claimed  to  con- 
stitute the  lien  above  referred  to  is  in  tlie 
following  form:  "The  State  of  Sontb  Caro- 
lina, County  of  Barnwell.  Know  all  men 
by  these  presents,  that  I,  H.  W.  Bioe,  of 
the  said  county.  In  consideration  of  the  sum 
of  two  hundred  and  fifty  dollars  to  me  ad- 
vanced in  cash  by  H.  J.  Moody,  ot  Bamwdl 
county,  said  state,  have  bargained  and  add 
unto  the  said  H.  J.  Moody  the  following  per- 
sonal property:  One  gray  mare,  named 
Maud;  one  large  gray  horse,  named  Paul, 
*  *  *— now  in  my  x>o8session,  and  which  I 
promise  to  deliver,  on  demand,  to  H.  J. 
Moody."  When  tbia  paper  was  ofTered  in 
evidence  by  the  prosecution,  claiming  It  to 
t>e  a  mortgage,  the  defendant  objected  on 
the  ground  that  the  paper  was  not  a  mort- 
gage or  other  lien  contemplated  by  the  stat- 
ute under  which  defendant  was  indicted,  but 
was  an  absolute  bill  of  sale.  The  circuit 
Judge  overruled  the  objection,  holding  the 
paper  to  be  a  mortgage,  to  wbldi  mling  the 
defendant  duly  excepted. 

The  defendant's  grounds  of  appeal  are  as 
follows:  (1)  Because  of  error  in  admitting 
the  paper  claimed  to  be  a  mortgage  in  evi- 
dence, and  in  holding  the  same  to  be  a 
mortt^ge.  (2)  Because  of  error  in  retnstaig 
to  charge  defendant's  first  reguest,  which 
was  as  follows:  "The  Jury  are  instmcted 
that.  If  the  property  mentioned  in  the  in- 
dictment was  sold  or  disposed  of  in  the  state 
of  Georgia,  then  the  defendant  must  be  ac- 
quitted, as  the  crime  contemplated  by  oar 
statute  was  not  committed  in  this  state." 
(3)  Because  of  error  in  refusing  to  charge 
defendant's  second  request,  wliich  was  as 
follows:  "The  Jury  are  Instructed  that  the 
payment  on  the  bill  of  sale  iierein  waived 
the  forfeiture,  and  the  defendant  must  be 
acquitted,  the  same  leaving  effect  to  dis- 
cliarge  the  lien."  (4)  Because  of  error  in 
cliarglng  the  Jury  "that  if  the  defendant  put 
the  said  property  oat  of  the  reach  of  the 
said  Moody  by  carrying  the  same  out  of 
the  state,  or  otherwise,  that  then  the  offense 
would  l>e  complete;  such  act  not  necessarily 
l>eing  a  sale  or  disposiuon,  as  mentlMied  hi 
the  Btatuta"  In  reference  to  this  last  ground 
of  appeal,  the  circuit  Judge,  in  settling  the 
case,  makes  these  remains:  "I  notice  noth- 
ing wrtmg,  exc^t  the  last  sentence  of  uia 
fourth  and  last  ground  of  appeaL  The  ol>- 
Jectionatile  words  are  these:  'Such  act  not 
necessarily  being  a  sale  or  disposition,  as 
mentioned  in  the  statute.'  This  would  con- 
vey Just  the  opposite  of  wliat  I  did  say.  I 
cliarged  the  Jury  tliat  if  he  (Rice)  put  the 
said  property  out  of  the  reach  of  Moody 
by  carrying  the  same  out  of  the  state,  or 
otherwise,  the  offense  would  be  comj^ete; 
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that  would  be  a  disposition  nicb  aa  was 
mentioned  In  the  statute." 

The  first  exception  presents  wbat  we  re- 
^rd  as  the  controlling  question  In  the  case, 
—whether  there  was  error  in  holding  the 
paper  above  copied  to  be  a  mortage,  and 
receiving  it  In  evidence  as  such.  This  «r- 
ceptlaa  Is  wdl  taken.  The  paper  in  qoes- 
tlon  presents  all  the  features  of  an  absolute 
bill  of  sale,  not  those  of  »,  mortgage.  It  par- 
ports,  b7  Its  terms,  to  be  an  absolute  trans- 
fer of  the  property  specified,  at  a  price 
named,  to  be  delivered  whenever  called  for. 
Ttae  only  word  used  in  the  paper  which 
would  ever  tend  to  convey  the  idea  that  the 
property  transferred  was  Intended  as  a  se- 
curity is  the  term  "advanced,"  and  that  is 
simply  not  sufficient,  of  itself,  to  convert 
an  absolute  transfer  of  property  into  a  mere 
security,  aa  that  word  may  well  be  construed 
to  mean  an  acknowledgment  of  the  payment 
In  cash  of  the  price  of  the  property  sold,  in 
conformity  with  the  other  terms  of  the 
paper.  It  is  true  that  in  a  proper  proceed- 
■ing,  and  under  proper  proofs,  before  an  ap- 
propriate jurisdiction,  such  a  paper  might 
be  adjudged  to  be  a  mortgage,  but  the  court 
of  sessions  is  certainly  not  the  appropriate 
jurisdiction  for  that  purpose.  Besides,  it 
does  not  appear  that  any  evidence  was  in- 
troduced, or  even  offered,  tending  to  show 
that  the  paper,  though  in  form  an  absolute 
bill  of  sale,  was  really  intended  as  a  mere 
security,  even  if  such  evidence  would  have 
been  competent  before  the  court  of  sessions. 

The  position  taken  by  the  solicitor,  that 
the  appellant  has,  by  the  terms  of  his  third 
exception,  conceded  the  paper  in  question  to 
be  a  lien,  and  is  now  estopped  from  disput- 
ing the  same,  cannot  be  sustained.  The  third 
exception  was  taken  after  the  ruling  was 
made  by  the  circuit  Judge  that  such  paper 
was  a  mortgage,  and,  as  such,  competent 
evidence  In  the  case,  and  was  manifestly  de- 
signed to  meet  such  ruling,  in  case  it  should 
be  sustained;  and  it  cannot,  therefore,  oper- 
ate to  the  prejudice  of  appellant  The  first 
exception  must  therefore  be  sustained;  and, 
though  this  would  be  conclusive  of  the  case, 
we  will  not  decline  to  consider  the  other  ex- 
ceptions. 

The  second  and  fourth  exceptions  both  re- 
late to  the  same  subject,  and  may  therefore 
be  considered  together.  The  mere  fact  that 
the  property  in  question  was  carried  by  the 
defendant  out  of  the  state,  and  sold  and  dis- 
posed of  In  the  state  of  Georgia,  would  not 
necessadly  show  that  the  ofCense  was  com- 
mitted beyond  the  jurisdiction  of  this  state. 
The  statute  forbids,  not  only  the  sale,  but 
also  the  disposal,  of  property  covered  by  a 
lien;  and  therefore,  while  a  sale  in  the  state 
of  Georgia  would  not  constitute  an  offense 
of  which  the  courts  of  this  state  could  take 
Jurisdiction,  yet  the  carrying  of  such  prop- 
erty beyond  the  limits  of  the  state  might  or 
might  not,  according  to  drcumstances,  con- 
stitute such  a  disposition  of  the  property  as 


would  render  one  amenable  to  tbe  provisions 
of  the  statute.  For  example,  if  a  citizen  of 
this  state  simply  rides  or  drives  a  horse  cov- 
ered by  a  mortgage  across  the  state  line,  that, 
of  itself,  would  certainly  not  subject  him  to 
the  penalties  of  the  statute;  but,  if  he  takes 
such  horse  out  of  the  state  for  the  purpose  of 
putting  the  animal  beyond  the  reach  of  the 
mortgagee,  then,  clearly,  he  would  be  liable  to 
indictment  under  the  statute.  And  possibly, 
If,  without  any  such  purpose,  the  efTect  of  his 
taking  the  mortgaged  property  beyond  the 
Jurisdiction  should  prove  a  defeat  of  the  lean, 
he  might  still  be  liable.  It  is  true  that  this 
court  has  held  in  the  case  of  State  t.  Reedor, 
36  S.  G.  497,  16  S.  B.  544,  that,  where  a  per- 
son makes  a  sale  of  prc^wrty  covered  by  a 
lien,  the  motive  or  intent  of  such  sale  Is  an 
immaterial  inquiry,  for  there  the  act  itself 
is  sufficient  to  evince  an  intention  to  place 
the  property  beyond  the  reach  of  the  lienor; 
but,  where  the  act  charged  is  a  disposition  of 
mortgaged  property  by  taking  it  beyond  the 
limits  of  the  state,  then  It  seems  to  us  that 
such  act  does  not  necessarily  evince  an  inten- 
tion to  place  the  property  beyond  the  reach 
of  the  lienor,  and  hence  an  inquiry  into  the 
purpose  and  effect  of  such  act  does  become 
X>ertlnent. 

The  only  remaining  exception  Is  the  third, 
which,  under  the  view  we  have  taken  of  the 
first  exception,  presents  no  material  ques- 
tion, and  would  not  be  further  noticed,  ex- 
cept for  the  purpose  of  correcting  a  misap- 
prehension which  seems  to  have  arisen  in  re- 
gard to  the  effect  of  a  former  decision  of  this 
court,  in  the  case  of  Summer  v.  Kelly,  38  S. 
C.  507,  17  S.  B.  364.  That  case  does  not  de- 
cide that,  where  a  partial  payment  on  a 
mortgage  debt  Is  accepted  by  the  mortgagee, 
it  operates  as  a  waiver  of  the  forfeiture  (as  It 
is  Incorrectly  termed),  for  no  such  question 
was  there  presented;  but  the  question  there 
presented  is  thus  distinctly  stated  by  the  Jus- 
tice who  prepared  tbe  opinion  in  that  case: 
"Second.  If  payments  of  money  arising  from 
sale  of  mortgaged  property  by  mortgagor  be 
made  to  mortgagee,  after  a  breach  of  the 
condition  of  the  mortgage,  will  such  pay- 
ment, tf  in  full  paymerU  of  Atbt  teeured  by 
mortgage  [Italics  mine],  cancel  such  debt, 
and  revest  the  title  of  mortgaged  property 
In  the  mortgagors?"  That  was  the  question 
presented  by  the  evidence,  and  by  the  concur- 
rent finding  of  the  referee  and  the  circuit 
Judge,  for  they  both  found,  as  matter  of  taxA, 
that  the  whole  amount  of  the  mortgage  debt 
had  been  paid  in  full;  and  hence  no  question 
as  to  the  effect  of  a  partial  payment  of  the 
mortgage  debt,  after  condition  broken,  did 
arise,  or  could  have  arisen,  in  that  case. 
There  is  therefore  no  warrant  for  supposing 
that  the  case  of  Summers  v.  Kelly  decided 
that  where  the  mortgagee  of  personal  prop- 
erty accepted  a  partial  payment  on  the  mort- 
gage debt,  after  condition  broken,  such  ac- 
ceptance operated  as  a  waiver  of  the  forfei- 
ture (as  It  is  called),  and  revested  the  title 
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to  the  mortgaged  property  In  the  mortgagror. 
AD  that  the  caae  can  properly  be  regarded 
u  havfcag  decided  Is  that  where  the  mortgage 
debt  has  been  fully  paid  and  satisfied,  even 
after  condition  broken,  the  legal  title  to  the 
mortgaged  property  is  thereby  revested  In 
the  mortgagor.  It  is  true  that  some  of  the 
language  contained  In  the  quotation  made  In 
that  case  from  Hermann  on  Chattel  Mort- 
gages would  seem  to  countenance  the  idea 
that  the  same  effect  would  follow  from  a  par- 
tial payment  accepted  by  the  mortgagee  aft- 
er condition  broken,  but  the  language  itaU> 
cised  In  that  quotation  manlfestiy  shows 
that  such  authority  was  cited  for  the  purpose 
only  of  showing  the  effect  of  a  payment  In 
fnIL  The  Judgment  of  this  court  Is  tliat  the 
Judgment  of  the  circuit  be  reversed,  and  the 
caae  remanded  to  that  court  for  a  new  trial. 


(43  s.  c.  US) 

STATE  V.  JOHNSON  et  al. 
(Supreme  Court  of  South  Carolina.     Feb.  18, 

189S.) 
CamiSAi.  Law— Waivkb  op  Objections— Appbal 

— AOOBAVATBD  A8aAUI,T — SECRET  SO- 
CIETIES— Ktidehob  OT. 

1.  An  objection  that  a  criminal  case  wag 
tried  in  the  absence  of  the  stenographer,  the 
trial  judcre  taking  the  notes,  cannot  be  raised  for 
the  first  time  on  appeal. 

2.  On  trial  of  several  persona  charged  with 
riot  and  assault  and  battery,  the  assault  con- 
sisting of  taking  the  prosecuting  witness  to  a 
woods  and  whipping  him,  the  state  may  show 
that  defendants  were  members  of  a  secret  so- 
ciety. 

3.  Statements  of  a  prosecuting  attorney,  not 
objected  to  on  the  txiai,  will  not  be  considered 
on  appeal. 

4.  The  prosecnting  attorney  asked  a  wit- 
ness for  the  state  whether  he  had  seen  the  de- 
fendant and  the  prosecuting  witness  together 
at  a  certain  time,  and  had  heard  a  oonveraa- 
tioo  between  them.  He  answered,  "Yes,"  and 
that  he  had  heard  the  prosecutiiig  witness  per- 
suading defendant  to  go  to  a  certain  place.  The 
prosecuting  attorney  then  asked  leave  to  lead 
the  witness,  as  he  was  an  unwilling  witness, 
and  was  allowed  to  ask  him  whether  he  did 
not  go  into  his  (prosecuting  attorney's)  office, 
and  state  that  he  heard  defendant  beg  the 
prosecuting  witness  to  go  to  the  place  testified 
to,  and  the  witness  answered  that  that  was 
the  fact.  Bdd,  that  defendant  was  not  preju- 
diced by  the  leading  question. 

Appeal  from  general  Beesions  circuit  court 
of  Barnwell  county;  D.  A.  Townsend,  Judge. 

Alexander  Johnson  and  six  others,  convict- 
ed of  riot  and  assault  and  battm-y,  appeal. 
Affirmed. 

James  E.  Davis,  for  appellanta.  Mr.  Bell- 
inger, tor  the  State. 

POPE,  J.  The  seven  appellants  were  tried 
in  the  court  of  general  sessions  for  Barnwell 
county.  In  this  state,  before  his  honor,  Judge 
Townsend,  and  a  jury,  at  the  July  term,  1894, 
oo  the  charge  of  riot,  and  assault  and  bat- 
tery of  a  high  and  aggravated  nature.  The 
verdict  was  guilty,  and,  a.tter  Judgment  pro- 
nounced thereon,  they  appealed  on  the  fol- 
lowing grounds:    (1)  Because  it  was  error  to 


order  the  case  for  trial  in  the  at>sence  of  the 
stenographer.  (2)  Because  It  was  error  to 
allow  the  prosecnting  witness  to  testify  that 
defendants  belong  to  a  secret  society,  and  to 
the  name  of  the  same.  (3)  Because  It  was 
error  to  allow  the  solicitor  to  state  In  the 
presence  of  the  Jury  that  Percy  Williams,  a 
witness  for  the  state,  had  deceived  and  mis- 
led him,  and  that  he  (the  solicitor)  wished  to 
cross-examine  him  as  to  contradicting  state- 
ments. (4)  Because  the  court  ored  in  allow- 
ing the  solicits  to  lead  the  said  witness,  and 
In  allowing  said  witness  to  answer  over  de- 
fendants' objections.  (5)  In  allowing  the 
state  to  Introduce  evidence  as  to  defendants' 
connection  with  and  concealing  a  certain  bug- 
gy, and  in  allowing  the  testimony  as  to  who 
held  m<Mtgages  over  the  same. 

We  will  pass  upon  these  exceptions  In  their 
OTder. 

The  first  exception  suggests  error  In  the 
circuit  Judge  "in  ordering  on  the  trial  in  the 
absence  of  the  stenographer."  The  "case" 
discloses  the  fact  that  the  absence  of  the 
stenographer  was  owing  to  the  sickness  of 
that  official,  and  that  "the  trial  began  and 
terminated  without  objection  as  to  tbe  alv 
sence  of  the  stenographer,  the  presiding  Judge 
taking  notes."  Thus  it  Is  made  clear  that 
the  defendants  made  no  request  of  the  cir- 
cuit Judge,  and  that  the  circuit  Judge  made 
no  order,  touching  the  absence  of  the  stenog- 
rapher. Such  being  the  case,  especially  In 
view  of  the  fact  that  all  this  was  done  with- 
out any  objection  from  the  defendants,  we 
do  not  feel  Justified  In  Interfering,  and  this 
exception  most  be  overruled. 

The  second  exception  raises  the  question 
as  to  the  competency  of  the  testimony  offered 
by  the  prosecuting  witness  that  the  defend- 
ants were  members  of  a  secret  society,  giv- 
ing the  name  of  such  society.  We  are  not 
inclined  to  regard  this  testimony  as  Incom- 
petent in  this  case.  The  defendants  were  be- 
ing tried  for  riot  as  well  as  aggravated  as- 
sault and  battery.  In  the  light  of  the  very 
definition  of  "riot,"  importing,  as  It  does,  a 
combination  or  "consent  of  three  or  more  per- 
sons to  mutually  assist  each  otber,  against 
any  one  who  shall  oppose  them,  in  some  en- 
terprise of  a  private  nature,  with  force  and 
violence,  against  the  peace,  •  •  •  whether 
the  act  even,  of  itself,  be  lawful  or  unlawful, 
provided  they  proceeded  to  execute  the  thing 
Intended"  (State  v.  Cole,  2  McCord,  119), 
the  testimony  complained  of  was  competent 
The  facts  develoi>ed  at  the  trial  were  these: 
One  Nlmmons,  with  tbe  defendants,  were 
members  of  a  secret  society.  For  some  cause 
Nlmmons  was  expelled  from  the  member- 
ship. A  member  In  good  standing,  we  are 
to  presume,  of  the  society,  bought  a  buggy 
from  one  Price  partly  on  a  credit,  and  to  se- 
cure the  credit  portion  mortgaged  the  buggy 
to  Price;  but  this  member  who  ptircha«eo  the 
buggy  borrowed  $20  from  the  secret  sodety, 
leaving  the  buggy  In  the  tiands  of  defendant 
Wroton,  as  president,  in  pledgo.     Wrotoa, 
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knowing  of  tbe  mortgage  to  Price,  secreted 
the  bnggy,  Its  owner  having  absconded.  Price 
paid  Nimmons  $6  to  tell  where  the  bnggy 
was  secreted,  and,  acting  upon  this  Informa- 
tion, recovered  the  buggy.  Wroton  then  said 
the  secret  society  would  pay  $20  to  learn  who 
had  informed  Price.  He  got  the  informa- 
tion that  Nimmons  was  the  Informant.  Short- 
ly after  getting  the  Information,  Wroton  In- 
duced Nimmons  to  go  with  him  at  night  to 
a  meeting  of  the  society,. and  while  going  to 
t2ie  meeting.  In  passing  through  the  woods, 
they  were  met  by  the  other  defendants,  who 
tied  Nimmons  to  a  tree,  and  severely  whipped 
him.    This  exception  must  be  overruled. 

The  third  exception  complains  that  the  so- 
licitor was  allowed  to  make  a  statement  be- 
fore the  Jury  as  therein  set  forth.  In  the 
"case"  we  do  not  find  that  the  defendants  ob- 
jected to  tbe  statement  made  by  the  solicit*^. 
The  only  objection  made  by  them  In  this 
connection  was  when  the  solicitor  proceeded 
to  crosB-examlne  his  own  witness.  Such  be- 
ing the  facts,  no  error  was  committed  by  the 
circuit  Judge  that  we  can  review.  While, 
therefore,  we  overrule  this  objection,  we  ap- 
prehend that  the  object  of  the  defendants  will 
be  fully  met  when  we  consider  the  fourth 
exception. 

The  fourth  exception  presents  tne  only  seri- 
ous question  Involved  In  the  appeal.  It  seems 
that,  when  the  sollcltcx'  was  examining  one 
Percy  Williams  as  a  state  witness,  such  wlt> 
ness  gave  an  answer  to  his  question  that  was 
unexpected,  because  in  its  effect  it  was  to- 
tally at  variance  with  the  information  vol- 
untarily given  by  such  witness  to  the  solicitor 
before  the  trial.  The  witness  was  asked  by 
the  solicitor  if  he  saw  Richmond  Wroton 
and  Nimmons  together  the  night  tbe  latter 
was  so  cruelly  beaten,  and  he  answered, 
"Yes."  He  was  then  asked  If  he  heard  any 
conversati(H>  between  them.  His  reply  was: 
"Yes;  I  heard  Nimmom  persuading  Wroton 
to  go  with  him  to  the  Debating  Club."  (Ital- 
ics ours.)  It  was  at  this  Junction  the  solicitor 
asked  the  Judge  "to  allow  him  to  lead  the 
witness,  as  he  was  an  unwilling  witness." 
To  this  the  Judge  replied  that  tbe  witness  did 
not  appear  to  be  an  unwilling  witness.  But 
afterwards,  upon  the  solicitor  explaining  to 
the  court  that  this  witness  had  voluntarily 
given  him  Information  at  variance  with  his 
answer  to  his  last  Question,  the  court  decided 
that  the  witness  was  a  hostile  witness.  From 
this,  then,  thore  is  no  appeaL  The  solicitor 
then  asked  the  witness:  "Did  you  not  vol- 
untarily come  into  my  office,  and  in  the  pres- 
ence of  Thomas  Nimmons  yesterday  tell  me 
that  you  heard  Wroton  begging  Nimmons 
to  go  to  tbe  Debating  Club  with  him?"  To 
this  question  ine  defendants  objected.  There 
Is  no  doubt  that  the  rule  in  this  state  Is  that 
when  a  witness  Is  offered  by  a  plaintiff  or 
defendant,  as  the  case  may  be^  It  Is  not  al- 
lowed to  tbe  party  so  offering  such  witness 
to  impeach  his  credibility  either  by  testimony 
HS-  to  bis  general  character,  w  that  he  made 


statements  Inconsistent  wltii  tboee  made  by 
bJm  on  the  stand.  Baoskett  v.  Keltt,  22  B. 
O.  109,  and  cases  there  cited.  But  we  do  not 
think  this  exception  relates  to  a  matter  so 
serious.  This  really  was  an  effort  on  the 
part  of  the  state's  attwuey  to  allow  a  wit- 
ness to  correct  an  honest  mistake.  No  doubt 
the  witness  had,  from  "stage  fright,"  changed 
the  name  of  Nimmons  for  Wroton,  and  vies 
versa.  In  other  words,  he  meant  to  say  that 
be  had  heard  Wroton  begging  Nimmons  to 
go  with  him  that  night  to  the  Debating  Club- 
for,  as  soon  the  solicitor  called  his  attentioi 
to  what  he  had  voluntarily  told  him  the  day 
before,  the  witness  admitted  It.  While  we 
sustain  the  exception  In  this  Instance  tot 
the  reasons  given,  we  desire  to  state  that  we 
still  adhere  to  the  rule  laid  down  In  Bauskett 
V.  Keitt,  supra,  and  the  cases  there  dted. 

So  far  as  the  fifth  exception  is  concerned. 
It  is  disposed  of  adversely  to  the  appellaott 
by  what  we  have  held  in  overruling  the  sec- 
ond exception  herein.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  tbe  clrcoit 
court  beafOrmed. 


(«  S.  C.  127) 

STATE  V.  COBLBT. 

(Supreme  Court  of  South  Carolina.     Feb.  18, 

1895.) 

CauxBNoa  to  Jimoii— Homioidb— Adhisbionb— 
Bblf-Defensb. 

1.  The  state  may  exercise  its  right  of  per- 
emptory challenge  at  any  time  before  the  pris- 
oner's acceptance  of  the  juror. 

2.  Tbe  defendant  in  a  murder  case  con- 
fessed to  a  state's  witness,  who  afterwards  de- 
nied all  knowledge  of  the  crime.  On  the  trial 
the  witness  testified  to  defendant's  admissions, 
and  explained  that  he  said  nothing  about  them 
becanse  defendant  bad  requested  Elm  not  to  do 
so,  and  whM  on  the  stand  defendant  virtually 
admitted  snch  request  HM,  that  defendant 
was  not  prejudiced  by  the  explanation  of  the 
witness. 

3.  Where  deceased  was  driving  In  a  deep 
cut,  when  defendant,  who  was  upon  one  of  the 
banks  above,  fired  upon  him,  as  he  daimed,  in 
self-defense,  it  was  proper  to  refuse  a  request 
to  charge  as  to  self-defense  which  omitted  the 
element  of  necessity  to  take  the  deceased's  life. 

Api>eal  from  general  sessions  circuit  court 
of  Aiken  county;  J.  J.  Norton,  Judge. 

Jesse  Corley,  convicted  of  murder,  an;>eala. 
Affirmed. 

Henderson  Bros,  and  John  R.  doy,  for  ap- 
peUant  O.  Duncan  Bellinger  and  O.  O.  Jor- 
dan, for  the  State. 

POPB,  J.  The  defendant  came  on  to  be 
tried  before  his  honor.  Judge  Norton,  and  a 
Jury,  at  the  April  term,  1894,  of  the  court  of 
greneral  sessions  for  Aiken  county,  in  this 
state,  for  the  crime  of  murder.  The  verdict 
was  guilty,  with  recommendation  to  the 
mercy  of  the  coturt  Thereafter  Judgment  was 
duly  entered.  He  now  appeals  to  tills  court 
on  four  grounds,  which  will  now  be  consider- 
ed in  their  order. 

"(1)  That  his  honor  erred.  It  is  submitted.  In 
permitting  the  state's  objection  to  the  Jury- 
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man  W.  H.  Baker,  after  he  bad  been  exam- 
ined on  bis  voir  dire,  and  presented  to  the 
prisoner  for  acceptance  or  rejection,  and  in 
ruling  that  It  la  law  that  the  state  can  exer- 
cise its  right  of  peremptory  challenge  at  any 
time,  whereas  it  is  submitted  that  It  is  the 
practice  and  the  law  that  the  state  must  ex- 
ercise Its  right  of  peremptory  challenge  be- 
fore thejuryman  is  presented  to  the  prisoner." 
The  case  discloses  that,  before  the  prisoner 
signified  by  his  answer  either  an  acceptance 
or  rejection  of  the  juror,  the  solicitor  objected 
to  such  juror.  The  practice  and  the  law  gor- 
emlng  this  particular  question  were  fully  con- 
sidered by  this  court  in  the  caae  of  State  t. 
Haines,  36  S.  C.  609,  15  S.  E.  555;  and  it  was 
then  decided:  "In  the  practice  as  it  obtains 
at  the  bar  In  this  state,  the  state's  attorney 
is  allowed  time  to  speak  until  the  prisono' 
has  spoken."  Thus,  it  Is  manifest  that  the 
first  ground  of  appeal  herein  is  untenable. 

"(2)  That  his  honor  erred,  it  is  submitted, 
in  permitting  the  witness  Morgan  Holly,  a 
witness  produced  on  the  part  of  the  state, 
after  testifying  what  the  prisoner  told  him 
concerning  the  homicide,  to  state  that  he  did 
not  state  that  conTersation  with  the  defend- 
ant to  others,  and  further  permitting  him  to 
give  bis  reasons  why  he  did  not  state  said 
conversation  to  others,  In  that  It  ia  submit- 
ted that  it  was  illegal  to  permit  said  wit- 
ness to  give  his  reasons  which  controlled 
him,  as  the  same  amounted  to  an  opinion  on 
the  conduct  of  the  prisoner,  and  had  a  tend- 
ency to  mislead  the  jury."  The  case  dis- 
closes that  the  witness  John  Morgan  Holly 
was  informed  by  the  prisoner,  a  short  time 
after  he  bad  fired  the  fatal  shot,  of  what 
be  bad  done,  bat  at  the  same  time  had  re- 
quested the  witness  not  to  divulge  what  he 
had  told  him;  that  the  witness,  in  the  same 
evening,  in  the  presence  of  the  defendant, 
deliberately  denied  the  truth  when  ques- 
tioned aa  to  who  had  been  shot,  by  stating 
that  he  did  not  know,  and.  In  addition,  be 
preserved  this  dreadful  secret  for  some  tim* 
thereafter.  Also,  the  case  discloses  that, 
when  the  defendant  was  placed  upon  the 
stand  as  a  witness,  be  admitted  firing  upon 
his  brother,  and  that  he,  on  the  same  even- 
ing, disclosed  to  the  witness  Morgan  Holly 
all  be  had  done  in  the  matter  of  the  shoot- 
ing, and  virtually  admitted  that  be  had  re- 
quested such  witness  to  keep  his  secret.  Un- 
der these  circumstances,  we  cannot  see  wliat 
possible  effect  injurious  to  the  prisoner  would 
result  from  Morgan  Holly  testifying  that  the 
reason  he  did  not  tell  the  truth  at  first  was 
that  the  defendant  had  requested  him  not  to 
do  so,  when  the  defendant  admitted  he  had 
made  such  request.  But  defendant's  conn- 
sel  very  ingenionsly  suggests  that,  when  the 
witneaa  Holly  suggests  that  he  might  also 
iiave  been  influenced  by  some  doubt  as  to 
bl8  own  safety  if  he  did  not  t^  what  de- 
fendant told  him  as  a  secret,  such  conduct 
of  the  prisoner  pnt  Urn  in  fear,  and  such  an 
opinion  migbt  mislead  the  jury.    As  to  this 


suggestion,  we  can  see  no  reason  why  tlie 
witness  should  not  be  allowed  to  explain 
his  conduct  See  State  v.  Pulley,  63  N.  C. 
8.  And  in  this  instance,  if  it  was  error  in 
the  circuit  judge  to  admit  the  testimony,  it 
was  harmless  error.  This  exception  most 
be  orerruled. 

We  will  next  consider  the  third  and  fonrtli 
exceptions  together,  as  they  treat  of  the 
fourth  request  to  charge  submitted  by  tiie 
defendant:  "(3)  That  his  honor  erred,  it  is 
submitted,  in  refusing  to  ciiatge  the  defend- 
ant's fourth  request  to  charge,  which  was  aa 
follows:  'That  if  the  jniy  believe  from  the 
evidence  that  the  meeting  of  the  deceased 
and  the  defendant  was  not  premeditated  by 
the  defendant,  but  an  unexpected  meeting, 
and  they  further  believe  the  deceased  was 
armed  and  made  violent  threats  towards  the 
defendant,  known  to  blm,  then  the  jury  ia 
charged  that  the  defendant  was  not  bound 
to  retreat  and  run  away,  but  had  the  right  to 
stand  his  ground  and  protect  himself,'— in 
that  it  Is  submitted  that  the  said  request  to 
charge  is  a  correct  proposition  of  law.  (4) 
That,  it  is  submitted,  his  honor  erred  in  re- 
marking to  the  jury  concerning  the  aforesaid 
request  to  charge,  as  ftdlows:  'I  charge  yon 
that,  if  he  had  any  other  probable  means 
of  escape  than  that  of  taking  the  life  of  bis 
brother,  he  was  bound  to  adopt  that  means. 
The  law  does  not  permit  of  the  taking  of  hn- 
man  life  except  from  necessity,  and  it  does 
require  the  retreating  of  a  man  under  all  dr- 
cumstanoes  before  the  taking  the  life  of  an 
assailant,  unless  it  be  in  his  own  bouse,  and 
unless,  by  retreating,  he  has  no  probable 
means  of  escape,'— whereas  it  is  submitted 
that  such  is  not  the  law."  The  right  of  self- 
defense  is  founded  in  nature,  and  in  applying 
the  principle  of  law  to  ascertain,  in  cases  of 
homicide,  whether  such  defense  may  be  suc- 
cessfully invoked,  the  nicest  care  must  be 
taken.  On  the  one  hand,  it  will  not  do  to 
relax  these  rules,  lest  society  be  placed  at 
the  mercy  of  the  violent  and  bloody-minded. 
Then,  on  the  other  hand,  too  harsh  require- 
ments must  not  be  laid  down,  lest  this  de- 
fense shall  be  practically  denied  the  dtiaen. 
We  have  read  the  charge  of  the  presiding 
judge,  and  candor  compels  us  to  say  that  he 
has  fairly,  clearly,  and  faithfully  expounded 
the  law  on  this  subject.  The  dtf  endant  had 
the  right  to  have  the  circuit  judge  pass  np(» 
the  proprieties  of  the  law  be  submitted  to 
him  in  this  fourth  request  to  charge.  Tlie 
circuit  judge  has  responded,  directly  saying 
he  would  not  charge  the  request,  in  the  fonn 
proposed,  as  sound  law,  and  he  pointed  out 
what,  in  bis  judgment,  was  needed  to  make 
It  good  law.  Let  us,  then,  consider  this 
grave  matter.  We  say  grave  mattw,  because 
it  is  the  last  chance  for  a  new  trial  left  to 
the  defendant  by  the  cas&  It  appears  that 
Henry  Oorley  and  Jesse  Gorley  were  broth- 
ers. They  owned  farms  near  each  other. 
Their  lives  were  not  clean.  On  at  least  three 
occasions  they  had  serious  dlfflcultiea^  the 


Digitized  by  V^jOOyiC 


8.  a) 


MoLAUBm  0.  HODOE& 


991 


one  with  the  other.  Twice  Henry  cot  with 
a  knife  and  shot  with  a  pistol  his  brother 
Jesse.  The  cause  of  the  deadly  fend  between 
them  is  Inyolved  in  some  doubt  ▲  sugges- 
tion of  a  deadly  Insult  and  Injury  done  to 
the  honor  of  Henry  by  his  brother  Jesse  was 
made  at  the  trial.  Nothing  short  of  this 
could  account  for  the  dreadful  conduct  of 
Henry  to  Jessa  This  would  seem  to  explain 
the  seeming  want  of  spirit  In  Jesse,  for  "con- 
science makes  cowards  of  na  alL"  There  can 
be  no  doubt  but  that  both  Henry  and  Jesse 
had  each  uttered  dreadful  threats  towards 
each  other,  and  that  each  had  notice  of  the 
threats  of  each  other.  On  Saturday,  the 
leth  day  of  September,  1893,  Henry  Corley 
and  a  Mr.  Weathersbee,  In  the  morning,  went 
to  the  city  of  Augusta,  Oa.,  and,  after  spend- 
ing the  day  in  that  city,  returned  late  in  the 
afternoon  In  the  direction  of  their  homes.  In 
Aiken  county;  and,  when  about  1%  miles 
from  Augusta,  Jesse  Corley  fired  upon  them 
from  a  bantc,  about  12  or  14  feet  higher  than 
the  roadway,  mortally  wounding  Henry  Cor- 
ley, and  wounding  Mr.  Weathersbee,  while 
the  two  were  quietly  riding  together  in  the 
tatter's  buggy.  Just  here  the  state  and  the 
defendant  separate.  The  state  contends  that 
Jesse  Corley  waylaid  his  brother,  and  fired 
from  behind  a  screen  made  by  bushes,  thus 
taking  his  life;  in  other  words,  that  he  cow- 
ardly assassinated  his  brother.  And  defend- 
ant contends  that  unexpectedly  he  met  his 
brother,  and,  when  he  saw  his  brother' Henry 
reach  down  for  what  he  supposed  was  a 
pistol,  remembering  his  dreadful  threats  and 
former  violence,  he  fired  upon  him,  and  took 
hla  life,  in  self-defense.  There  was  no  denial 
that  the  gun  was  fired  by  Jesse  while  Henry 
and  Mr.  Weathersbee  were  in  a  deep  cut. 
Hence  the  defendant's  request.  An  analysis 
of  that  request  to  charge  by  the  defendant 
shows  that  it  Is  wanting  in  the  element  of 
necessity  to  take  life  In  the  conduct  of  Jesse. 
Was  this  not  fatal  error?  We  think  It  was. 
This  court,  in  the  case  of  State  v.  Trammell, 
40  8.  O.  333,  18  S.  B.  940,  held:  "Clearly, 
one  of  the  foundation  rocks  upon  which  the 
plea  of  self-defense  mmrt:  be  bottomed  is  that 
it  was  necessary  for  the  accused  to  take  the 
life  of  his  fellow  man  to  protect  his  own,  or 
to  protect  him  from  serious  bodily  harm. 
State  v.  Wyse,  33  8.  C.  594.  12  S.  B.  650; 
State  y.  Merrlman,  84  8.  O.  40, 12  8.  B.  819." 
Again,  in  the  same  case,  it  was  said:  "The 
circuit  Judge  was  right  In  stating  that,  un- 
der the  laws  of  this  state,  if  it  was  necessary 
to  retreat,  to  avoid  shedding  human  blood, 
retreat  should  be  made."  Such  being  the 
«ase,  the  exceptions  must  be  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  a£Elrmed, 
and  that  the  case  be  remanded  to  the  court 
of  general  sessions  for  Aiken  county.  In  or- 
der that  a  new  day  may  be  assigned  for  the 
execution  of  the  sentence  heretofore  Imposed. 
I^et  the  remittitur  In  this  case  be  sent  down 
l>y  tlie  clerk  of  this  court  fortbvvitli. 


(43  S.  C.  187) 

McIiATTRIN  V.  HODOBS  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  19, 

1895.) 

HOBTOAGS  FORBOLOSUBS  —  DEFBNSB  OF  USUBT — 

BlORT  TO  JUBT  TbIAI/— ISTEBLOOTTTOBT 

ObDBB— APPBiX. 

1.  In  a  suit  to  foredooe  a  mortgage,  where 
defendant  set  ap  nsniy  and  a  counterclaim  for 
naurious  interest,  an  order  refusing  a  refer- 
ence, and  requiring  the  issues  of  usury  and 
counterclaim  to  be  tried  by  a  jury,  though  in- 
terlocutory, is  appealable. 

2.  In  an  action  to  foreclose  a  mortgage, 
where  defendant  alle^  usury,  and  sets  up  a 
counterclaim  for  nsnnous  interest,  the  issue  is 
not  one  "of  fact  in  an  action  for  the  recovery 
of  money  only,"  within  the  meaning  of  Code 
Civ.  Proc.  }  274,  providing  that  such  an  issue 
mnst  be  tried  by  a  jury. 

3.  A  defense  to  an  equitable  action,  to  give 
the  defendant  tlie  right  to  a  jury  trial,  mnst 
exist  separately  from  plaintifC's  cause  of  action. 

Appeal  from  common  pleas  circnlt  court  of 
Marlboro  county;  J.  J.  Norton,  Judge. 

Action  by  Lauchlln  B.  McLaurin  against 
Charlotte  L  Hodges  and  John  L.  Hodges  to 
foreclose  a  mortgage.  Counterclaim  by  de- 
fendants for  usurious  Interest.  From  an  or- 
der  denying  a  motion  for  a  reference  to  a 
referee,  and  one  placing  the  cause  on  calen- 
dar for  trial  by  Jury,  plalntlft  appeals.  Re- 
versed. 

Hudson  &  Covington,  for  appellant  New- 
ton &  Shipp,  for  respondents. 

POPE,  J.  On  1st  December,  1881,  the  de- 
fendant Charlotte  L  Hodges  made  and  deliv- 
ered her  bond,  of  that  date,  in  the  penalty 
of  $6,000,  conditioned  to  pay  $3,000, 12  months 
thereafter,  with  Interest  from  date  until  ful- 
ly paid,  and  payable  annually,  to  the  plain- 
tiff; and  at  the  same  time,  in  order  to  se- 
cure the  payment  of  said  bond,  she  executed 
to  him  a  mortgrage  of  a  tract  of  land  in  Marl- 
boro county,  in  this  state,  said  to  contain  200 
acres,  more  or  less.  By  law,  said  $3,000  bore 
7  per  cent  Interest  On  the  27th  February, 
1884,  we  suppose  in  consideration  of  further 
time  upon  said  bond,  said  defendant  agreed 
in  writing  to  pay  Interest  thereon  from  the 
1st  day  of  December,  1883,  at  10  per  cent 
per  annum.  Interest  was  fully  paid  until 
and  up  to  Ist  December,  1883.  On  the  19th 
February,  1885,  $100  was  paid;  on  the  2d 
March,  1885,  $200  was  paid;  on  the  5th  Feb- 
ruary, 1887,  $330  was  paid;  on  the  2d  Febru- 
ary, 1888,  $340  was  paid;  on  the  17th  Feb- 
ruary, 1890,  $300  was  paid;  on  the  22d  of 
April,  1891,  $300  was  paid;  on  the  31st  May, 

1892,  $300  was  paid;  and  on  the  15th  March, 

1893,  $300  was  paid;  and  no  other  or  further 
payments  were  made  thereon.  The  plaintiff, 
at  some  time  prior  to  28th  September,  1894, 
began  this  action  against  the  said  Charlotte 
I.  Hodges  and  John  L.  Hodges,  as  defend- 
ants. His  complaint  recites  the  foregoing 
facts;  alleges  a  breach  of  the  conditions,  the 
amount  due  on  the  bond,  that  John  K  Hodges 
is  In  possession  of  the  land  as  agent  of  his 
codefendant;  and  seeks  a  foreclosure  of  tho 
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mortgage.  To  this  complaint  the  defendant 
Charlotte  I.  Hodges  alone  makes  answer. 
While  she  admits  the  execution  of  the  bond 
and  mortgage,  as  well  as  the  payment  due 
thereon,  she  sets  up  two  defenses.  In  the 
first,  she  alleges  that  the  contract  was  taint- 
ed with  usury,  in  this:  That,  although  (3,000 
is  nominated  in  the  condition  of  the  bond, 
f  et  that  on  the  1st  December,  1881,  she  only 
received  $2,910  In  money;  and  that  when  she 
paid  $210  on  lat  December,  1882,  and  the 
interest,  which  was  7  per  cent,  on  the  $3,000, 
yet,  in  fact,  by  the  payment  of  the  $90  on  Ist 
December,  1881,  and  the  $210  paid  on  1st 
December,  1882,  she  actually  paid  10  per  cent 
Interest,  when  the  law  only  allowed  7  per 
cent;  and  that,  by  reason  of  usury,  the 
plaintiff  is  only,  under  the  law,  entitled  to 
recover  the  principal  loaned,— $2,910,— with- 
out any  interest  thereon.  As  her  second  de- 
fense, she  alleges  that  the  plaintiff  is  indebt- 
ed to  her,  as  by  a  counterclaim,  in  the  sum 
of  $5,540;  that  last  amount  being  double 
the  whole  interest  to  wit  $2,770,  she  had 
paid  the  plaintiff  as  usurious  interest 

The  action  was  placed  upon  calendar  2, 
and  on  being  called  for  a  hearing  before  his 
honor.  Judge  Norton,  the  plaintiff  asked  for 
tlte  usual  order  of  reference  in  a  cause  on  the 
equity  side  of  the  court  To  this,  however, 
the  defendant  objected,  insisting  that  the  ac- 
tion should  be  placed  upon  calendar  1,  where 
her  defenses  of  usury  and  counterclaim  could 
be  tried  by  a  Jury,  urging  this  both  as  a 
matter  of  discretion  in  the  presiding  Judge 
and  as  a  matter  of  right  demandable  by  the 
defendant  After  argument  the  presiding 
Judge  passed  the  following  order:  "This  ac- 
tion is  one  In  usual  form  to  foreclose  a  mort- 
gage upon  real  estate,  and  the  case  was 
called  for  a  hearing  on  calendar  2,  upon 
which  It  had  been  duly  docketed.  The  Jurors 
for  the  term  had  been  discharged.  After 
reading  of  the  pleadings,  counsel  moved  for 
an  order  of  reference  in  the  form  hereto  ap- 
pended. This  motion  was  resisted  by  counsel 
for  the  defendant,  who  claimed  that  the 
pleadings  raise  an  issue  of  fact  for  trial  by 
Jury,  demandable  as  a  matter  of  right  Coun- 
sel for  the  plaintiff  contended  that  the  action 
presents  a  case  in  equity,  triable  by  the 
coort,  and  should  be  referred  to  a  referee, 
as  is  usual  in  such  cases.  The  defense  is 
usury  and  to  recover  double  the  amount  of 
the  usurious  interest  I  regard  this  as  a 
statutory  action  by  defendant  against  the 
plaintiff  for  the  recovery  of  money  only,  and 
that  the  defendant  Charlotte  I.  Hodges  has  a 
right  to  demand  that  this  counterclaim  and 
plea  of  usury  be  tried  by  a  Jury.  Had  I  the 
discretion  to  grant  or  refuse  the  application 
for  a  trial  by  Jury,  I  would  refuse  it  and 
sign  the  order  of  reference— First  because 
the  defendants,  by  counsel,  had  not  conform- 
ed to  rule  28  of  the  circuit  court;  and,  sec- 
ondly, because,  as  a  matter  of  discretion,  I 
would  prefer  to  have  the  issue  tried  by  the 
court  m>on  the  report  oC  a  referee,  as  a  case 


in  equity.  The  motion  for  a  reference  is 
therefore  refused,  and  the  case  is  ordered  to 
be  placed  on  calendar  1,  for  trial  by  Jury  of 
the  pleas  of  usury  and  counterclaim."  From 
this  order  the  plaintiff  has  appealed,  upon 
these  grounds:  (1))  Because  It  Is  respect- 
fully submitted  that  his  honor  erred  in  hold- 
ing that  the  defenses  of  usury  and  counter- 
claim Interposed  to  the  plaintiff's  action  of 
foreclosure  by  the  defendant  (%arlotte  L 
Hodges  raise  issues  which  she  has  a  rigbt 
to  have  tried  by  a  Jury,  against  the  pro- 
test of  plaintiff,  and  that  trial  by  Jury  ol 
the  defenses  of  usury  and  counta-claim 
In  this  action  is  demandable  as  a  matter 
of  right  (2)  Because  it  is  respectfully  sab- 
mltted  that  the  action  la  one  on  th«  equity 
side  of  the  court,  the  relief  demanded  is 
equitable,  and  the  issues  of  fact  raised  In 
the  answer  are  properly  triable  by  the  court, 
which  has  Jurisdiction  either  to  try  the  Is- 
sues In  open  court  or  to  order  a  reference,  or 
to  ask  the  aid  of  a  Jury,  according  to  the  dis- 
cretion of  the  presiding  Judge,  as  in  all  case* 
in  equity  In  which  Issues  of  fact  may  arise. 
(3)  Because  it  was  discretionary  in  the  pre- 
siding Judge  to  order  a  reference,  and  he 
erred  in  holding  that  he  had  no  such  discre- 
tion, and  in  ordering  a  trial  by  Jury,  as  beint 
demandable  as  a  matter  of  right 

We  will  now  consider  the  questions  sug- 
gested by  the  appellant  and  we  do  not  know 
a  simpler  form  In  which  these  questions  may 
be  stated  than  that  suggested  by  the  appe- 
lant, namely:  (1)  Is  the  order  of  Judge  Nor- 
ton appealable?  (2)  Has  the  defendant  th« 
right  to  have  a  Jury  trial  of  her  defenses? 

We  find  no  difficulty  In  reaching  the  con- 
clusion that  the  order  of  Judge  Norton,  from 
which  this  appeal  is  taken,  was  of  such  s 
nature  as  warranted  an  appeal  therefrom, 
although  it  was  an  interlocutory  order.  As 
was  said  In  Capell  v.  Moses,  36  S.  C.  562,  15 
S.  B.  711:  "This  [appeal  from  an  interlocu- 
tory order]  Is  not  usual,  and  yet  In  some  ex- 
ceptional cases  it  is  admitted.  The  distlno- 
tion  seems  to  arise  in  those  matters  in  which 
the  circuit  Judge  commits  some  error  of  law 
that  will  prejudice  the  appellant  In  his  trial, 
and  which  error  goes  to  the  rest  of  the  mat- 
ter." Seaae  ▼.  Dobson,  34  S.  O.  353, 13  S.  B. 
530;  Bank  ▼.  SteUing,  32  S.  O.  102,  10  S.  K. 
70S.  Certainly,  If  the  appellant  was  entitled 
to  have  the  trial  here  heard  by  a  circuit 
Judge  sitting  as  a  chancellor,  it  was  serious 
error  to  order  a  inrt  of  the  issues  tried  by  a 
Jury  on  the  demand  of  tight  by  the  defend- 
ant 

The  second  question  Is  not  free  from  dlffl- 
culty,  and  has  ^yen  us  occasion  for  serious 
reflection.  Our  Code  of  Civil  Procedure,  at 
section  274,  provides:  "•  •  •  An  Issue  of 
fact  in  an  action  for  the  recovery  of  money 
only,  or  of  specific  real  or  personal  property, 
must  be  tried  by  a  Jury,  unless  a  Jury  trial 
be  waived  as  provided  in  section  28S,  or  a 
reference  be  ordered."  No  waiver  of  a  Jtiry 
trial  occurred  here,  nor  was  a  reference  or- 
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dered.  m  tiict  we  are  fftce  to  face  with  the 
question:     "Is  this  an  lasue  ot  fact  in  an 
action   tot  the  recoTery  of   nioney   only?" 
Prior  to  1877,  contracts  between  parties  as  to 
lending  money,  and  providing  what  interest 
should  accme  thereon,  were  entirely  in  the 
hands  of  the  parUes;   but  in  1877  (16  St.  at 
Large,  325)  this  law  was  changed,  so  tliat  7 
per  cent  alone  could  be  recovered  as  Inter- 
est, and.  If  more  than  this  was  contracted 
for,  the  whole  interest  was  forfeited.     How- 
ever, In  1882  as  St  at  Large,  35),  the  law 
was  again  changed,  allowing  parties  to  con- 
tract for  Interest  up  to  10  per  cent,  provided 
it   was   reduced   to  writing;  and,   by   this 
change  in  the  law  so  made,  not  only  was  the 
Interest  to  be  forfeited,  but  It  went  further, 
and  provided  that.  If  more  than  the  legal  in- 
terest was  collected,  the  payer  of  such  excess 
of  interest  beyond  the  legal  rate  could  re- 
cover in  an  action  therefor,  or  by  way  of 
counterclaim  to  an   action  to  recover   the 
principal  sum,  twice  the  amount  of  such  in- 
terest paid  over  and  above  the  legal  rate. 
All  these  matters  were  carefully  considered 
and  expounded  In  the  opinion  of  this  court 
in  Hardin  v.  Trimmler,  27  S.  0.  110,  3  S.  E. 
48,  when  the  present  chief  justice  pointed 
out  the  marked  changes  in  our  law  on  this 
subject  under  the  act  of  1882  (18  St  at  Large, 
85).     This  act  has  now  become  section  1390 
of  the  Revised  Statutes  of  this  state.     In  the 
case  cited  above,  the  chief  justice  establish- 
ed,  by  a  chain  of    reasoning    irrefutable: 
First,  that  it  waa  illegal  to  charge  more  than 
the  rate  ot  Interest  allowed  by  our  statutes, 
and  the  mere  agreement  to  charge  such  ex- 
cess rendered  the  agreement  illegal,  and  all 
that  the  lender  could  recover  under  such  con- 
tract was  the  prlncli>al  loaned,  but  without 
any  interest,  and,  secondly,  if  more  than  le- 
gel  Interest  was  received  by  the  lender,  at 
that  moment  the  excess  of  such  interest  over 
and  beyond  the  legal  rate  was  recoverable 
by  him  who  paid  such  excess  to  twice  Its 
amount,  either  in  an  action  therefor  or  by  a 
'coanterclalm.     Now,  In  the  case  at  bar  the 
plaintifiF  seeks  to  recover,  by  a  foreclosure  of 
bis  mortgage  upon  land,  his  debt  and  Inter- 
«st     The  plaintiff  cannot  recover  anything 
troiii  such  foreclosure  except  the  principal  of 
blB  debt,  and  no  interest  If  usurious;  and  he 
cannot  recover  this  principal  if  the  amount 
of  excess  over  the  legal  rateof  interest  which 
lias  already  been  paid  to  him  by  the  defend- 
ant, when  multiplied  by  two,  equals  the  prin- 
cipal of  plaintiff's  debt     It  seems  to  us  that 
-tliese  two  defenses  of  the  defendant  are  so 
interwoven  In  the  plaintiff's  mortgage,  which 
la  but  a  security  to  the  debt,  and  cannot  ex- 
ist without  such  debt,  that,  if  they  subsist, 
ttiey  make  up  a  part  of  the  very  entity  of 
ttie  action.     That  questions  of  fact  arise  in 
equity  causes,  and  have  to  be  decided  there, 
is    notorloua     And  we  cannot  see  why  the 
defendant  can  demand,  as  a  legal  right,  to 
liave  them  tried  apart  from  the  plaintUTs  ac- 
tion, which  is  clearly  equitable  in  Its  value. 
v.20s.E.no.25 — 68 


In  the  case  of  Oapell  t.  Moses,  rapmt  this 
court  recognized  the  right  of  the  defendant, 
Moses,  to  have  his  question  of  title  tried  be- 
fore a  jury,  because  it  was  no  part  of  plaln- 
tifTs  cause  of  action.  If  Moses  had  title,  Oa- 
peU  had  no  equitable  cause  of  action  what- 
ever. Not  so,  however.  In  the  case  at  bar; 
the  defenses  set  up  by  the  defendant  enter 
into  the  plaintiff's  equitable  cause  of  action 
as  part  of  the  very  transaction.  In  Hughes 
V.  Klrkpatrlck,  37  8.  O.  169,  15  S.  E.  912, 
Chief  Justice  Mclver  remarked:  "So  that  it 
is  apparent  that  a  trial  by  jury  of  any  ques- 
tion of  fact  that  arises  In  the  progress  of 
any  proceeding  cannot  be  demanded  as  a 
matter  of  right  hut  only  where  an  issue  of 
fact  for  the  recovery  of  money  only,  or  of 
specific  real  or  personal  property,  arisea" 
The  principle  which  must  enter  Into  a  de- 
fense to  an  equitable  cause  of  action  to  give 
the  defendant  the  right  to  demand  a  trial 
before  a  jury  Is  that  it  exists  as  a  separate 
and  distinct  matter  from  plaintiff's  equitable 
cause  of  action.  If  It  is  not  separate  and 
distinct  therefrom,  it  must  for  Its  trial  be 
subject  to  the  same  forum  in  which  the 
plaintiff's  cause  of  action  is  triable.  The  cir- 
cuit judge  in  this  case  failed  to  draw  this 
distinction.  He  was  in  error,  and  his  or- 
der must  be  reversed.  It  is  the  judgment 
of  this  court  that  the  order  made  by  the 
circuit  judge  be  reversed,  and  the  cause  be 
remanded  to  the  circuit  court,  for  the  trial  of 
the  whole  cause  in  the  coai\  on  Its  equity 
side. 


(43  s.  c.  m) 

STATE  V.  PETSOEL 

(Supreme  Ciourt  of  South  Oarolina.     Feb.  18, 
1895.) 

HOHIOTDB— DtINO    T)llCLAKi.TlOTia — EVIDBNOB — Iw- 

svanoTioNs — SiLr-DarBNgB. 

1.  A  sworn  dying  declaration,  after  stating 
that  deceased  was  ahot  by  defendant  recited 
that  "I  will  state  the  caaae  and  occurrence  of 
the  Bhooting,"  and  then  gave  an  account  of  the 
cIrcumstanceB.  BM,  that  it  was  not  error,  aft- 
er striking  oat  a  statement  of  circnmstancea 
leading  up  to  the  difficulty,  to  refuse  to  strike 
out  the  clause,  "I  will  state  the  cause  and  occur- 
rence of  the  shooting,"  as  irrelevant 

2.  Error  In  admitting  evidence  will  not  be 
reviewed,  where  no  exception  waa  taken  there- 
to. 

3.  The  state  may  ask  a  witness  who  has 
testified  if  she  is  the  wife  of  defendant. 

4.  Where,  in  a  proBecution  for  murder,  de- 
fendant testified  as  to  what  occurred  between 
himself  and  bis  wife  when  he  left  his  boose, 
immediatelv  before  the  homicide,  the  state  ma; 
question  the  wife  in  regard  to  what  then  oc- 
curred. 

6.  Defendant  on  refusing  to  pay  a  bill 
which  deceased  had  several  times  before  sent 
to  him,  sent  deceaa«>d  a  very  insulting  meaaaee, 
which  was  evidenUy  the  cause  of  the  difficulty 
resulting  in  the  homicide.  Bdd,  that  It  waa 
proper  to  exclude  evidence  aa  to  the  reason  why 
defendant  refused  to  pay  the  bill. 

6.  It  is  not  reversible  error  to  refuse  to  per 
mit  a  witnesa  to  testify  aa  to  a  matter  the  sub 
atance  of  which  he  haa  already  teatified  to. 

7.  It  ia  not  error  to  refuse  to  give  aa  in- 
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•trdctioB  In  the  word*  of  the  reqaett,  proTlding 
the  propoaitiain  of  law  !■  correctly  giTen. 

8.  It  is  not  error  to  refuse  an  instmctiOin 
which  has  no  bearing  on  the  case. 

9.  It  is  not  error  to  refuse  an  instruction 
which  has  already  been  substantially  given. 

10.  It  is  not  error  to  insbmct  the  jury  that 
in  arriving  at  their  verdict  they  are  not  to  be 
influenced  by  any  feeling  of  sentimept,  but 
should  apply  the  law  as  given  by  the  court  to 
the  facts;  that,  if  the  court  has  eired,  defend- 
ant can  have  the  error  corrected. 

11.  To  entitle  defendant  to  defend  on  the 
gronnd  of  self-defense,  he  must  show  that  he 
was  without  fault  in  twinging  about  the  difficul- 
ty, and  that  the  circumstances  led  him  honest- 
ly to  believe  that  he  was  in  imminent  danger  of 
losing  his  life  or  of  sustaining  great  bodily  in- 
Jury. 

Appeal  from  general  seBsions  clrcnlt  oonrt 
of  Charleston  county;  I.  D.  Witherspoon, 
7adge. 

Henry  W.  O.  Petsch,  convicted  of  man- 
daugbter,  appeals.     Afflrmed. 

The  court  charged  as  follows: 

"The  prisoner  at  the  bar,  Henry  W.  O. 
Petsch,  Is  charged  by  the  state  with  the 
crime  of  mnrder.  The  state  charges  that  he, 
the  prisoner,  Petsch,  fired  a  pistol  shot,  and 
wounded  one  John  F.  Ricklea,  Jr.,  In  this 
city,  on  the  night  of  the  9th  of  April  of  this 
year,  and  that  at  the  time  he  fired  that 
pistol  he  was  Instigated  and  prompted  by 
malice,  either  express  <«■  implied.  The  first 
question  of  fact  for  you  to  pass  upon,  the 
first  Issue  made  by  this  Indictment  between 
the  state  and  the  citizen,  and  upon  which  the 
state  must  establish  the  fact  beyond  a  rea- 
sonable doubt,  is  that  John  F.  Rlckles,  Jr., 
came  to  his  death  from  a  wound  of  a  pistol 
fired  in  the  hands  of  the  prisoner  at  the  bar. 
If  you  are  satisfied  on  that  point  then  the 
question  arises,  and  yon  are  to  determine 
from  the  testimony  you  have  beard  on  the 
stand,  whether  the  prisoner  at  the  bar  be 
guilty  of  the  crime  of  which  he  stands  cbax- 
ged  or  not  guilty.  Now,  If  it  speared  here 
In  evidence  that  the  deceased  came  to  his 
death  by  reason  of  a  plstcrf-shot  wound  in- 
flicted by  the  prisoner,  and  nothing  more 
appeared,  then  the  law  would  presume  mal- 
ice from  the  killing  and  the  use  of  the  deadly 
weapon.  This  presumption  rests  upon  the 
further  presumption  that  every  sane  person 
Intends  the  probable  consequences  of  bis  act; 
but  whereas.  In  this  case,  the  facts  and  cir- 
cumstances attending  the  killing  have  been 
developed  upon  a  judicial  Inquiry,  then  I 
charge  you  that  there  is  no  presumption  of 
guilt  In  law  resting  upon  the  prisoner.  On 
the  contrary,  the  law  presumes  that  he  Is  In- 
nocent, and  that  presumption  rests  with 
him  until  It  Is  overcome  by  the  testimony 
introduced  by  the  state  on  the  stand,  and  sat- 
isfies yon  as  triers  of  the  fact  that  he  is 
guilty  as  charged,  beyond  a  reasonable,  sub- 
stantial doubt  arising  from  a  consideration 
of  the  testimony.  I  have  been  requested  to 
charge  you  as  to  this  reasonable  doubt.  The 
deCendanf  >  counsel  ask  me  to  charge,  and 
I  so  charge  you,  as  It  Is  laid  down  in  the 
kooks  as  aathorlty,  'that  reasonable  doubt  Is 


that  state  of  the  case  whtcb,  after  the  entlra 
oomparlson  and  consideration  of  aH  the  evi- 
dence, leaves  the  minds  of  Jurors  In  mdi  a 
condition  that  they  are  unable  to  say  that 
they  feel  an  abiding  conviction,  to  a  moral 
certainty,  to  the  guilt  of  the  accused.'  Now, 
Mr.  Foreman,  the  law  says  that  this  doubt; 
to  which  every  prisoner  Is  entitled  when 
charged  with  a  crime,  must  be  a  reasonable 
doubt.  It  must  be  a  doubt  arising  from  tbe 
consideration  of  the  testimony  for  which  tbe 
Juror  can  conscientiously  give  himself  a  rea- 
son why  he  cannot  sign  the  verdict  of  guilty. 
If,  after  a  fair  and  Impartial  consideration 
of  all  the  testimony  In  tbe  cas^  you  have 
such  a  doubt,  then  the  state  has  failed  to  es- 
tablish the  guilt  of  the  party,  and  your  ver- 
dict should  be  not  goUty.  It  must  be  a  buIh 
stantial  doubt,  arising  from  tbe  considera- 
tion of  the  testimony,  as  distinguished  from 
a  speculative  or  imaginary  doubt;  and  I  can 
charge  you  safely  that  it  must  not  be  a  doubt 
Influenced  by  your  sympathy  for  the  accused, 
or  by  your  prejudice  against  him;  because 
the  Uvw  contemplates  that  in  the  trial  of 
this  cause  you,  so  far  as  you  can,  will  divest 
yourselves  of  all  feeling  of  human  sympathy 
aa  certainly  of  all  prejudice,  and  that  yoa 
will  be  guided  In  reaching  your  verdict, 
whatever  It  may  be,  by  your  honest  convic- 
tion, derived  from  a  oonsideratloa  of  the 
testimony.  Now,  Mr.  Ftoeman,  killing  is 
either  unlaiwfiil,  or  It  is  justlfiaUe,  or  It  may 
be  excusable.  It  is  unnecessary  for  me  to 
Instruct  you  as  to  the  circumstances  under 
which  the  taking  of  human  life  would  be  Jus- 
tifiable. I  win  confine  myself  to  instructing 
you  as  to  what  is  unlawful  killing  and  excus- 
able killing.  The  unlawful  taking  of  human 
life  Is  either  murder  or  manslaughter,  and, 
Mr.  Foreman,  under  an  Indictment  charging  a 
party  with  murder,  if  the  evidence  Is  suffi- 
cient to  Justify  either  of  such  verdicts,  yon 
can  find  a  verdict  of  guilty  either  of  murder 
or  manslaughto'.  'Murder*  is  the  malicious 
taking  of  human  life;  It  Is  nothing  more  or 
less  than  the  evU.  wicked  intent  to  take 
human  life.  This  evil,  wicked  Intent  to  take 
human  life,  which  is  necessary  to  constitute 
the  crime  of  murder,  can  be  either  expressed 
or  Implied.  It  may  be  expressed  by  the 
evil  expression  of  the  human  lips,  indicat- 
ing this  intent  on  the  part  of  the  human 
heart,  or  it  may  be  Implied  where  the  kllllDg 
takes  place  under  such  circumstances  as  In- 
dicate that  it  must  have  been  prompted  by  a 
wicked,  evil,  depraved  heart,  devoid  of  social 
duty,  and  fatally  bent  on  mischief.  This 
evil  Intent  must  be  a  premeditated  Intent  to 
take  human  life,  but,  whilst  It  Is  necessary 
for  the  state  to  show  that  the  evil  Intent 
controlled  the  act  of  killing,  it  is  not  neces- 
sary for  the  state  to  show  that  that  evU.  ma- 
lldous  intent  existed  for  any  given  time  be- 
fore the  killing.  But  It  must  be  there;  it 
must  prompt,  actuate;  It  must  spring  from 
this  wicked  heart,  and  must  prompt  the  act 
of  killing,  at  the  time  of  the  killing.    And. 
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u  malloa  la  a  question  of  Intent,  It  is  of  the 
ntmoBt  Importance  tbat  the  Jurors  should 
calmly  and  dispassionately  consider  all  the 
testimony  bearing  npon  the  fatal  act,  in  or- 
der to  discover  and  determine  what  motive 
prompted  the  act  of  killing  at  the  time.  Was 
the  motive  this  evil  Intent  to  take  human 
life?  If  so,  and  you  are  so  satisfied;  If 
you  are  satisfied  that  the  deceased  came  to 
bis  death  at  the  hands  of  the  prisoner  at  the 
bar  by  shooting  with  a  pistol,  and  that  the 
prisoner  at  the  bar  was  at  the  time  of  the 
shooting  actuated  and  prompted  by  this  evil, 
malicious  intent  to  take  human  life,— he  is 
in  larw  guilty  of  murder,  and  your  verdict 
should  so  find.  But  if  you  conclude  that  the 
state  has  failed  to  establish  hla  guilt  of  mur- 
der beyond  a  reasonable  doubt,  then  you  are 
to  go  a  step  further,  and  under  this  indict- 
ment you  are  to  consider  and  determine 
whether  or  not  the  state  has  established  his 
guilt  of  manslaughter  beyond  a  reasonable 
doubt  Now,  what  is  manslaughter?  Man- 
slaughter is  where  the  act  of  killing  Is  not 
prompted  by  this  evil,  wicked  intent  to  take 
human  life,  as  In  the  case  of  murdor,  but 
It  is  distingnilshed  firom  murder  by  the  ab- 
t/ence  of  malice.  It  Is  where  the  killing 
takes  place  under  the  Impulse  of  sudden 
heat  and  passion,  aroused  by  a  lawful  provo- 
cation, and  under  circumstances  that  the  law 
will  not  excuse  the  act  of  killing.  It  U  my 
duty  to  say  to  you,  as  a  matter  of  law,  and 
I  could  not  say  less  consistent  with  my  duty, 
that  no  words  of  provocation,  however  Insult- 
ing, will  Justify  in  law  the  party  to  whom 
they  are  addressed  or  applied  taking  the  law 
In  his  own  bands,  and  committing  an  assault 
and  battery;  much  less  would  It  excuse  the 
resort  to  a  deadly  weapon.  I  take  it  that  It 
is  unnecessary  to  say  to  an  intelligent  Jury 
that  we  are  not  here  In  the  administiatlon  of 
public  Justice  to  be  actuated  by  feelings  of 
sentiment.  That  may  do  very  well  outside 
of  this  courthouse.  But  we  are  here  to  see 
that  the  law  which  is  laid  down  as  a  rule 
of  conduct  tor  all  citizens  is  enforced. 
Whenever  a  party  is  charged  with  violation 
of  law,  it  Is  my  duty  to  give  you  the  law. 
It  is  your  duty  to  apply  the  facta  to  the  law; 
and,  if  the  state  has  established  the  guilt  of 
the  party  accused  beyond  a  reasonable  doubt, 
you  should  find  a  verdict  of  guilty,  and  you 
cannot  allow  your  Judgments,  according  to 
your  oaths,  to  be  influenced  by  sentiment  or 
anything  of  that  kind. 

"Mr.  Foreman  and  gentlemen,  you  will  re- 
gard the  law  as  given  you  by  the  court  It 
is  your  duty  to  do  so.  If  this  court  errs  in 
giving  you  the  law,  the  defendant  Is  not  with- 
out remedy.  He  has  the  right  and  privilege 
of  having  It  corrected.  Therefore,  whenever 
Jurors  take  the  law  otherwise  than  from  the 
court,  Justice  is  not  carried  out  according  to 
law,  and  we  might  as  well  close  up  this  oonrt- 
honse  as  the  temple  of  Justice.  Now,  Mr. 
Foreman,  has  the  prisoner  at  the  bar  been 
proven  guilty  beyond  a  reasonable  doubt? 


Yon  are  to  consider  the  testimony  and  apply 
the  law  as  I  have  given  it  to  yoa;  and,  Mr. 
Foreman,  in  deciding  whether  or  not  the 
prisoner  Is  guilty  of  murder  or  manslaughter, 
or  whether  or  not  his  plea  of  self-defense,  to 
which  I  shall  refer  In  a  moment  can  avail 
him  in  this  case,  you  are  to  go  back  to  the 
scene  as  It  occurred  on  the  streets  of  this  city 
on  the  night  of  the  9th  of  April  last,  and  say 
what  then  and  there  took  place.  If  these 
partle»— the  deceased  and  the  accused— met 
It  is  for  you  to  decide  under  what  circum- 
stances they  met  It  is  for  you  to  say  what 
motive  actuated  the  defendant  in  going  to 
where  he  met  the  deceased.  It  is  for  you  to 
say  what  motive  prompted  the  deceased  to 
go  from  this  store  to  where  he  met  the  ac- 
cused. You  will  see  the  importance  of  weigh- 
ing well  all  the  testimony  In  the  case,  in  or- 
der to  ascertain  the  motive  which  prompt- 
ed the  person  at  the  bar  to  take  the  life 
of  the  deceased,  if  you  conclude  that  he  did 
take  the  life  of  the  deceased.  I  have  been 
requested  to  charge  you  by  the  defendant 
counsel  in  reference  to  threats.  I  have  been 
requested  to  charge  you,  and  I  do  so  charge 
you  that  if  you  believe  from  the  evidence 
that  the  deceased,  Bickles,  had  made  threats 
to  kill  the  defendant  or  to  do  him  great 
bodily  harm,  and  that  these  threats  were 
communicated  to  the  defendant  such  threats 
entitled  the  accused  to  be  more  watchful, 
and  to  interpret  the  acts  of  the  deceased 
more  harshly,  than  he  otherwise  would  have 
interpreted  them,  and  these  are  facts  for 
your  consideration,  independent  of  who 
brought  on  the  difficulty,  and  whether  or  not 
the  defendant  had  reason  to  apprehend  dan- 
ger to  his  life  or  great  bodily  harm.'  I  so 
charge  you,  but  I  charge  you,  in  connection 
with  that  request  that  if  you  believe  that 
the  deceased  made  threats  against  the  pris- 
oner at  the  bar,  that  would  not  authorize  or 
Justify  in  law  the  defendant  shooting  him  on 
account  of  his  having  made  threats.  Whilst  it 
Is  well  calculated  to  make  the  party  against 
whom  the  threats  are  made  more  vigilant 
for  his  own  safety  and  security  on  meeting 
the  party  who  made  the  threats,  the  party 
against  whom  the  threats  are  made  must  wait 
until  there  has  been  some  overt  act  or  dem> 
onstration  on  the  part  of  the  party  making 
the  threats  before  he  can  resort  to  a  deadly 
weapon.  There  must  be  some  act  or  demon- 
stration on  the  part  of  the  deceased  manifest- 
ing an  intention  to  carry  out  the  threats,  be- 
fore the  prisoner  at  the  bar  would  be  Justified 
in  law  in  resorting  to  a  deadly  weapon.  It  is 
not  for  me  to  say  what  is  to  be  the  character 
of  this  demonstration;  you  are  to  Judge  of 
that  in  connection  with  the  threats  and  the 
conduct  of  the  deceased  at  the  time  of  th« 
conflict  between  the  parties.  I  have  been  re- 
quested to  charge  yon  with  reference  to  the 
physical  power  of  the  deceased,  and  I  do 
charge  you,  as  requested,  that  the  relative 
size  and  Mrength  of  the  deceased  and  the  ao- 
coaed  should  be  considered  by  you  in  deter- 
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mining -the  guestlon  whether  or  not  the  de- 
fendant had  reasonable  grounds  to  appre- 
hend death  or  great  bodily  harm  at  the  hands 
o(  the  deceased.'  I  so  charge  you.  You  are 
to  take  this  request  In  connection  with  all  the 
other  testimony  and  charge  that  I  have  given 
you.  I  have  been  requested  to  charge  you 
as  to  the  defendant's  good  character.  The 
question  of  fact  as  to  whether  he  has  satis- 
fled,  you  from  the  evidence  that  he  has  estab- 
lished a  good  character  is  f<Hr  you  to  deter- 
mine. I  have  been  requested  to  charge  you 
that,  should  the  Jury  conclude  from  the  evi- 
dence that  the  defendant  has  borne  a  reputa- 
tion for  peaceableness,  they  should  require  a 
greater  degree  of  certainty  in  the  proof  of  the 
maliciousness  attributed  to  him  than  would  be 
requisite  if  the  contrary  were  shown.'  I  so 
charge  yon.  Every  party  charged  with  crime 
has  a  right  to  Introduce  and  make  proffer  of 
bla  good  character,  that  character  having  ref- 
erence to  the  nature  of  the  charge  made 
against  him,  and  if  he  does  so  the  jurors  are 
required  to  take  that  testimony,  in  connec- 
tion with  all  the  other  facta  of  the  case,  in 
determining  whether  the  guilt  of  the  party 
has  been  established  beyond  a  reasonable 
doabt.  Whenever  a  party  has  been  injured,—! 
shot,  for  instance,— and  he  is  in  extremis,  if 
he  manifests  an  apprehension  of  Impending 
death,  if  he  expresses  a  consciousness  that 
be  wlU  soon  appear  at  the  bar  of  his  Maker, 
that  he  will  soon  die,  then  the  law  allows  that 
person  to  make  a  statement  of  the  circum- 
stances under  which  he  received  his  wound, 
and  that  is  known  in  law  as  a  'dying  decla- 
ration.' Why  Is  that  allowed?  It  is  upon 
the  presumption  In  law  that  a  man  who  is 
conscious  that  he  is  soon  to  face  his  God  is 
tmder  the  same  sanction-  and  obligation  to 
■peak  the  truth  that  a  witness  would  be  upon 
the  stand  under  oath;  and  hence,  under  those 
circumstances,  that  dying  declaration  is  com- 
petent and  admissible  as  evidence,  although 
it  Is  an  ex  parte  expression  on  the  part  of 
the  dying  man.  As  to  the  effect  of  It,  that  is 
•  question  entirely  for  you.  I  have  held  that 
a  portion  of  this  paper  purporting  to  be  the 
dying  declaration  of  the  deceased  is  admis- 
sible; it  is  for  you  to  say  what  weight  you 
will  attadi  to  It  As  I  have  already  indicated 
to  you,  the  state  assumed  the  burden  of  es- 
tablishing the  guilt  of  a  party  charged  with 
crime  beyond  a  reasonable  doubt,  and  any 
man  who  is  charg^ed  with  crime  in  this  court 
can  fold  his  arms  and  sit  still  and  mute,  and 
rely  upon  his  presumed  Innocence;  or,  if  he 
sees  proper,  he  can  interpose  what  is  called 
an  affirmative  defense;  self-defense  is  an  af- 
firmative defense.  The  prisoner  has  Int^poeed 
that  plea  In  this  case.  Self-defense  Is  based 
upon  the  law  of  necessity;  it  is  a  deference 
which  the  law  makes  to  the  instincts  of  self- 
preservation.  Whenever  a  party  comes  into 
court,  and  Interposes  a  plea  of  self-defense, 
as  the  defendant  In  this  case  has  done,  then 
the  law  says  he  must  make  out  that  plea; 
h*  must  natisfy  the  Jury  of  the  truth  of  hia 


claim,  not  b^ond  a  reasonable  donbt,  as  the 
state  is  required  to  do  upon  the  whole  case, 
but  he  assumes  the  burden  of  establishing 
his  plea  by  the  preponderance  or  greater 
weight  of  the  testimony.  Now,  when  can  a 
plea  of  self-defense  avail  a  party?  The  party 
who  interposes  that  plea  must  satisfy  you, 
by  the  preponderance  of  the  evidence,  that 
he  was  without  fault  in  bringing  about  tb» 
dlfliculty  resulting  in  the  death  of  the  party 
killed.  That,  if  the  prisoner  at  the  bar  either 
challenged  or  accepted  a  challenge  from  the 
deceased  to  fight,  <»:  if  be  provoked  the  ren- 
counter which  resulted  in  the  killiog  of  the 
deceased,  then  I  charge  you  that  the  plea  of 
self-defense  cannot  avail  him,  because  the 
law  says  that  in  order  to  avail  him  he  must 
be  without  fault  in  bringing  about  the  neces- 
sitous circumstances  of  which  he  complains. 
Not  only  so,  he  must  satisfy  you  that  he  was 
not  the  aggressw  in  the  difficulty,  but  that 
the  deceased,  Rickles,  assaulted  him,  he  being 
without  any  fault  in  provoking  him,  and 
that  the  nature  and  character  of  that  assault 
upon  him  by  Rickles  was  such  as  to  lead 
him  honestly  to  the  convlctlcm  that  he  was 
placed  in  imminent  peril  of  losing  his  life 
or  of  sustaining  great  bodily  harm  by  such 
assault 

"Now,  Mr.  Foreman,  the  law  does  not  al- 
low any  man  who  interposes  a  plea  of  self- 
defense  here  to  say  under  what  circumstan- 
ces he  wUl  fire  his  pistol  and  take  human 
life.  As  I  have  told  you,  he  must  be  with- 
out fault  in  bringing  about  the  difficulty. 
Then,  again,  the  assault  made  upon  him  by 
the  deceased  must  be  of  such  a  character  as 
to  lead  him  honestly  to  believe  that  he  was 
In  Imminent  peril  of  his  life  or  of-  great 
bodily  harm.  He  must  not  only  honestly 
believe  this,  but  you  are  to  determine  wheth- 
er a  man  of  ordinary  reason  and  firmness, 
situated  as  the  -  defendant  was  situated, 
would  have  been  led  to  the  same  conclusion 
under  the  same  circumstances.  If  he  would 
have  been,  then  the  plea  has  been  made  oat, 
and  should  avail  the  defendant  If  not 
then  the  plea  has  not  been  made  out  Now. 
I  charge  you  further,  in  reference  tu  this 
plea  of  self-defense,  that  where  a  party  Is 
assaulted,  and  the  party  upon  whom  the  as- 
sault is  committed  is  without  fault  In  bring- 
ing on  the  difficulty,  he  is  not  compelled  to 
run,  but  he  must  avoid  the  necessity  of  the 
killing,  if  he  can  reasonably  and  safely  do 
BO,  because  the  law  Is  Jealous  of  human  llf  & 
But  if  the  appearances  to  him  at  the  time 
were  such  that  he  could  not  reasonably  and 
safely  avoid  taking  human  life,  and  a  man 
of  ordinary  reason' and  firmness  would  hav» 
arrived  at  the  same  conclusion,  then  it  was 
not  necessary  for  him  to  go  any  further; 
and  I  wish  you  to  understand  m«  on  tbat 
point,  that  it  is  only  incnmbent  on  the  de- 
fendant to  avoid  the  necessity  of  taking  hu- 
man life  when  he  can  do  so  with  safety  to  him- 
self. In  Judging  as  to  what  motive  prompt- 
ed or  actuated  the  prisoner  at  the  bar,  the 
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law  Bays  you  must  go  In  the  light  of  the 
testimony  as  best  you  can,  back  to  the  scene 
where  this  thing  occnrred,  and  you  are  to 
Judge  of  the  motive  which  prompted  him, 
and  his  conduct  on  that  occasion,  by  the  clr- 
cumstances  as  they  presented  themselves  to 
him  on  that  occasion,  and  in  that  light  It  is 
for  you  to  say  whether  or  not  he  fired  and 
took  the  life  of  the  deceased  In  the  exercise 
of  the  right  of  self-defense.  If  be  did,  and 
you  are  satisfied  that  he  has  made  out  his 
plea,  then  it  is  a  good  plea,  and  should  avail 
him;  If  he  has  failed  to  make  it  out,  then  it 
would  not  avail  him.  The  form  of  your  ver- 
dict will  be  either  guilty,— which  will  mean 
guilty  of  murder,— guilty  of  manslaughter,'  or 
not  guilty.  If  you  conclude  that  the  state 
has  not  established  murder)  yon  will  Inquire 
whether  he  is  gntlty  «f  manslaughter.  If 
the  state  has  failed  to  establish  the  guilt  of 
the  prisoner,  either  of  the  crime  of  murder 
or  manslaughter,  or  If  the  prisoner  has  made 
out  his  plea  of  self-defense  by  the  preinm- 
derance  of  the  evidence,  and  in  your  judg- 
ment, under  the  Instructions  I  have  given 
yon,  his  plea  should  avail  him,  then  your 
verdict  should-  be  not  guUty.  Whatever  ver^ 
diet  you  find,  sign  your  name  as  foreman." 

Defendant's  eicepti6ns  to  the  court's  re- 
fusals to  charge  and  to  the  charge  as  given 
were  as  follows: 

"First  Because  "his  honor,  the  presiding 
judge,  erred  in  refusing  the  defendant's 
fourth  request  to  charge,  as  follows:  '(4) 
That  malice  imports  an  evil,  depraved,  and 
wicked  spirit,  such  as  is  fonnd  in  a  heart  to- 
tally devoid  of  social  duty  and  fatally  bent 
upon  misdilef.  It  also  Imports  wickedness 
of  Intention,  excluding  every  just  cause  of 
excuse.  It  gives  character  to  the  act.  With- 
out It,  no  killing  is  murder;  and,  if  the  evi- 
dence does  not  warrant  the  conclusion  of 
malice,  the  jury,  uninfiuencM  by  any  pre- 
sumptions from  the  naked  facts  of  the  kill- 
ing, should  find  the  prisoner  not  guilty  of  the 
crime  charged.'  Second.  Because  his  honor, 
the  presiding  judge,  erred  in  refusing  the 
defendant's  si:£th  request  to  charge,  as  fol- 
lows: '(6)  That  if  the  jury  conclude  from  the 
evidenee  that  the  accused  had  reason  to  be- 
lieve his  antagonist  ready  to  execute  harmful 
Intentions,  to  take  his  life,  or  to  do  him  gre&t 
txxlily  harm,  he  was  not  called  upon  to  wait 
nntU  actually  struck  before  employing  means 
of  self-defense;  nor  It  he  now  required  to 
Show  that  there  was  no  other  possible  means 
of  escape  than  to  kill  his  assailant,  but  only 
to  satisfy  the  jury  that  he  acted  in  a  manner 
such  as  any  person  of  ordinary  reason  and 
firmness  would  have  done  under  similar  cir- 
cnmstances.'  Third.  Because  his  honor,  the 
IH-esidIng  judge,  erred  in  refusing  the  defend- 
ant's seventh  request  to  charge,  as  follows: 
•(7)  That  If  the  evidence  shows  that  the  de- 
«MMed  was  a  person  of  violent  habits,  re- 
vengeful, or  notoriously  a  dangerous  man, 
and  that  these  characteristics  were  Known  to 
the  defendant,  such  evidence  bears  directly 


on  the  intent  or  motive  to  be  ascribed  to  the 
conduct  of  the  accused,  and  calls  for  a  less 
degree  of  c^iainty  in  the  proofs  of  necessity 
to  take  life  than  would  be  requisite  if  it  had 
been  shown  that  the- deceabtid  was  a  man  of 
opposite  traits  of  character.  Of  such  effect 
also  is  the  good  character  of  the  accused  for 
peaceableness.'  Fourth.  Because  his  honor, 
the  presiding  Judge,  erred  In  refusing  the  de- 
fendant's eighth  request  to  charge,  as  fol- 
lows: '(8)  That  there  is  no  distinction  be- 
tween evidence  of  facts  and  evidence  of  Char- 
acter. The  latter  is  quite  as  relevant  to  the 
question  of  guilt  or  innocence  as  the  former, 
and  that  the  object  of  Introducing  such  evi- 
dence is  to  Induce  the  jury  to  believe  from 
the  Improbability  that  a  person  of  good  char- 
acter would  have  conducted  himself  as  al- 
leged; that  there  is  some  mistake  or  misrep- 
resentation in  the  evidence  on  the  part  of  the 
prosecution,  and  such  evidence  Is  as  strictly 
evidence,  and  Is  as  worthy  of  the  jury's  at- 
tention, as  is  the  testimony  on  any  other  fact 
In  the  case.'  Fifth.  Because  his  honor,  the 
presiding  judge,  refused  the  defendant's 
ninth  request  to  charge,  as  follows:  '(9) 
Where  one,  who  is  without  fault  himself,  is 
attacked  by  another  In  such  a  maoner  and 
under  such  circumstances  as  to  furnish  rea- 
sonable grounds  for  apprehending  a  design 
for  taking  away  his  life,  or  to  do  him  some 
bodily  harm,  and  there  is  reasonable  grounds 
for  believing  the  danger  imminent,  or  that 
such  design  will  be  accomplished,  he  may 
safely  act  upon  appearances,  and  kill  the  as- 
sailant. If  that  be  necessary  to  avoid  the  ap- 
prehended danger,  and  the  killing  will  be  ex- 
cusable, although  it  may  afterwards  turn  out 
that  the  appearances  were  false,  and  there 
was,  in  fact, '  neither  design  to  do  him  seri- 
ous Injury,  nor  danger  that  It  would  be  done.' 
Sixth.  Because  his  honor,  the  presiding  judge, 
erred  In  refusing  the  defendant's  tenth  re- 
quest to  charge,  as  follows:  '(10)  That  while 
the  burden  of  proof  Is  on  the  defendant  to 
eetablirii  his  plea  of  self-defense,  yet  he  la 
not  required  to  prove  this  beyond  a  reasona- 
ble doubt,  but  It  Is  sufiElcient  If  this  is  shown 
by  the  preponderahce  of  the  evidence;  and 
on  the  whole  case  the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  of  the  guilt  of 
the  accused,  otherwise  they  must  acquit' 
Seventh.  Becatise  hfe  honor,  the  presiding 
judge,  erred  In  refusing  the  defendant's  thb:- 
teenth  request  to  charge,  as  follows:  '(13) 
If  you  believe  that  the  deceased  made  threats 
against  the  defendant  to  kill  rar  to  do  him 
great  bodily  harm,  which  threats  were  not 
communicated  to  the  defendant,  yet  these 
threats  are  to  be  considered  by  you  in  deter- 
mining with  what  purpose  the  deceased  ap- 
proached the  defendant  what  his  intention 
was  when  he  went  out  of  bis  store  to  meet 
the  defendant,  and  who  was  the  aggrebctor.' 
Eighth.  Because  his  honor,  the  presiding 
judge,  erred  In  refusing  the  defendant's  four- 
teenth request  to  charge,  as  follows:  *(14> 
That  in  this  case  the  question  as  to  who  com 
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menoed  tbe  difficulty  la  a  material  inquiry; 
K  ia  therefore  necessary  that  the  Jury  ahooLd 
be  aatiBfled.  beyond  a  reasonable  doubt,  that 
the  accused  was  tbe  aggressor,  betore  they 
conrlct  him  of  the  crime  charged.'  Ninth. 
Because  Ills  honor,  the  presiding  judge,  erred 
In  refusing  the  defendant's  sixteenth  request 
to  charge,  as  follows:  '(16;  That  if  the  evi- 
dence shows  that  the  deceased  was  a  person 
of  violent  habits,  revengeful,  <»  notoriously 
a  bad  man,  the  law  presumes  ttiat  these  char- 
acteristics were  known  to  the  defendant.' 
Tenth.  Because  his  honor,  the  presiding  judge, 
«Ted  in  cliarging  the  jury  on  the  facts,  as 
follows:  'It  is  my  duty  to  say  to  you  as  a 
matter  of  law,  and  I  could  not  say  less  con- 
sistent with  my  duty,  that  no  wordis  of  provo- 
cation, however  insulting,  wUl  Justify  in  law 
the  party  to  whom  they  are  addressed  or  ap- 
plied taking  the  law  in  his  own  hands,  and 
committing  an  assault  and  battery;  much 
less  would  it  excuse  the  resort  to  a.  dead- 
ly weapon.  I  take  it  that  It  is  unnecessary 
to  say  to  an  Intelligent  jury  that  we  are  not 
here  in  the  administration  of  public  justice 
to  be  actuated  by  feelings  of  sentiment;  that 
may  do  very  well  outside  of  this  courthouse, 
but  we  are  here  to  see  that  the  law,  which 
is  laid  down  as  a  rule  of  conduct  for  aU  citi- 
aens,  is  enfwced.  Whenever  a  party  is 
charged  with  violation  of  law,  it  is  my  duty 
to  give  you  the  law;  it  is  your  duty  to  apply 
the  facts  to  the  law,  and,  if  the  state  has 
established  the  guilt  of  the  party  accused  be- 
yond a  reasonable  doubt,  you  should  find  a 
Terdict  of  guilty;  and  you  cannot  allow  your 
Judgments,  according  to  your  oaths,  to  be 
influenced  by  sentiment  or  anything  of  that 
kind.  Mr.  Foreman  and  gentlemen,  you  will 
regard  the  law  as  given  you  by  the  court  It 
Is  your  duty  to  do  so.  If  this  court  errs  in 
giving  you  the  law,  the  defendant  is  not 
without  remedy.  He  has  the  ri^t  and  privi- 
lege of  having  it  corrected.  Therefore,  when- 
ever Jurors  take  the  law  otherwise  tlian  from 
tbe  court.  Justice  is  not  carried  out  according 
to  law,  and  we  might  as  well  close  up  this 
courthouse  as  the  temple  pf  Justice.'  Hilev- 
enth.  Because  his  honor,  the  presiding  judge, 
erred  in  cliarging  the  jury  as  follows:  'If 
the  inrisoner  at  the  bar  either  challenged  or 
accepted  a  challenge  from  the  deceased  to 
fight,  or  If  he  provoked  the  rencounter  which 
resulted  In  the  killing  of  the  deceased,  then 
X  charge  you  that  the  plea  of  self-defense 
cannot  avail  you;  because  the  law  says  that, 
in  order  to  aid  him,  he  must  be  without  fault 
In  toinging  about  the  necessitous  circumstan- 
«ea  of  which  he  complains.  Not  only  so,  he 
must  satisfy  you  he  was  not  the  aggressor  in 
the  difficulty,  but  that  the  deceased,  Bickles, 
assaulted  him,  he  being  without  any  fault  In 
provoking  him,  and  that  the  nature  and  cbar- 
actsr  of  that  assault  upon  him  by  Bickles  was 
soeb  as  to  lead  him  honestly  to  the  cwivlc- 
(ion  that  he  was  placed  In  imminent  peril 
■*  losing  his  life,  as  of  sustaining  great  lK>di- 
arm,  by  such  assault'    Twelfth.  Because 


Via  honor,  the  presiding  judge,  erred  in  this, 
after  charging  the  law  of  self-defense,  that 
he  qualified  his  charge  th»'eon,  as  follows: 
'And  I  wish  yon  to  understand  me  on  that 
point,  that  it  is  only  incumlient  on  tbe  de- 
fendant to  avoid  the  necessity  of  taking  bn- 
man  life  when  he  can  do  so  with  safety  to 
himself,'— thus  excluding  the  defense  of  ap- 
parent danger,  and  limiting  the  defense  to 
actual  danger." 

Buist  &  Buist,  Murphy  &  Farrow,  and  IC 
Rutledge  Bivers,  for  appellant  Wm.  St. 
Julien  Jervey  and  George  W.  Legare,  for  tbe 
State. 

McIVKB,  G.  J.  Under  an  indictment  toe 
the  murder  of  J.  H.  Biclcles,  Jr.,  the  defend- 
ant was  tried,  and  convicted  of  manslanghter, 
and,  from  the  Judgment  rendered,  appeals, 
upon  numerous  excepticms.  Tbe  circum- 
stances immediately  attending  the  homicide 
may  be  thus  briefly  stated:  On  the  evening 
when  the  deceased  was  shot,  he  had  sent 
by  a  servant  a  bill  against  the  prisoner,  for 
collection,  wMch  was  retomed  unpaid,  with 
an  exceedingly  offensive  and  dirty  message 
fix>m  the  prisoner  to  tbe  deceased.  When 
this  was  delivered  the  deceased  said:  "All 
right  Then  1  will  see  him  in  the  mwnlng  or 
to-night"  Shortly  afterwards  the  prisoner 
left  bis  bouse,  and  while  walking  on  the  side- 
walk, on  bis  side  of  the  street  he  was  ap- 
proached by  the  deceased,  coming  ftom  his 
place,  on  the  other  side  of  tiie  street;  and 
when  he  got  within  about  14  feet  of  the  pris- 
oner the  deceased  was  shot  by  tbe  prisoner, 
inflicting  the  fatal  wound,  from  which  death 
ensued  in  a  very  few  days.  None  of  the  other 
witnesses  heard  any  wwrds  pass  between  tbe 
parties,  but  tbe  prisoner,  in  his  testimony, 
said:  "The  first  and  mly  words  I  beard 
were,  'What  In  tlie  hell'—"  and  before  tbe 
sentence  was  concluded  the  pistol  was  fired. 
The  prisoner  also  testified  that  the  deceas- 
ed, when  he  approached  him,  "was  walking 
tolerably  rapidly,  with  his  hand  in  this  posi- 
tion (indicates  with  hand  at  right  hip  pock- 
et)." 

The  exoeptioiis  are  20  in  number,  but  as 
the  first,  twelfth,  thirteenth,  and  fourteenth 
were  very  properly  abandoned  at  tbe  hearing, 
they  need  not  be  further  noticed.  The  re- 
maining exceptions  may  be  divided  into  two 
general  classes:  First  those  which  Impute 
error  to  the  clrcoit  judge  In  his  rulings  as  to 
tbe  admissibility  of  testimony;  second,  those 
imputing  errors  of  omission  and  commiaslmi 
in  his  charge  to  the  jury. 

The  fifteenth  exception  alleges  enat  "la 
refusing  to  strike  out  of  the  allegred '  dyins 
declaration  all  after  'Qie  word  'die,'  and  be- 
fore the  word  It,'  and  further  nred  in  strik- 
ing out  all  after  the  word  'shooting,'  up  to 
tbe  word  It';  thus  changing  the  whole  tenor 
of  the  declaration,  and  misleading  the  jury." 
For  a  proper  understanding  of  this  exception, 
it  will  be  necessary  to  set  oat  tbe  declaiatioii. 
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Whicb  waa  in  TTTltlngr,  aa  it  read  trben  flrst 
offered  In  evidence,  as  well  as  to  state  what 
«»ccurred  in  the  court  telow  when  the  decla- 
ration was  flrst  oCt^ed.  mie  following  is  a 
copy  of  the  paper  referred  to:  "Dying  Decla- 
ration of  the  Deceased,  J.  H.  RIcUes,  Jr. 
Personally  appeared  before  me  J.  H.  Rlckles, 
Jr.,  who,  being  told  that  he  was  In  a  dying 
condition,  and  realizing  the  same,  makes  the 
f (blowing  statement,  to  wit:  My  name  is 
J.  H.  Rlckles,  Jr.  I  am  twenty-seven  years 
of  age.  I  was  shot  yesterday  afternoon,  about 
8  o'clock,  by  a  man  by  the  name  of  Petsch, 
who  works  for  Cohen  and  Trlest  I  know 
that  my  condition  Is  bop^ess,  and  am  folly 
aware  that  my  time  is  short,  and,  realizing 
that  I  am  aboat  to  die,  (I  will  state  the  cause 
and  occurrence  of  the  shooting.  [Petsch  owed 
me  a  bill  in  the  sum  of  $5.24.  I  presented  the 
bill  to  him  two  weeks  ago.  He  sent  me  word 
that  I  must  send  the  bill  in  nine  days'  time. 
Last  night  I  sent  the  bill  to  him.  I  received 
the  answer  from  him  that  I  must  take  the 
bill,  and  stick  it  up  my  God-damn  ass.  I  hate 
to  repeat  such  words,  but  that  Is  the  message 
I  received  from  him.  I  said  I  would  see  him 
about  it.)]  I  walked  to  the  door  of  my  gro- 
cery store,  and  saw  Mr.  Petsch  coming  along 
the  opposite  side  of  the  street  I  stepped  out 
of  my  store,  and  went  across  the  street  I 
stepped  upon  the  sidewalk  about  fifteen  feet 
in  front  of  him,  and  before  I  could  say  one 
word  to  him  he  drew  his  pistol  and  shot  m«. 
r  was  in  my  shiit  sleeves,  and  had  no 
weapon  of  any  kind  upon  me.  As  soon  as  I 
was  shot  la  my  chest,  I  turned  and  walked 
over  to  my  store.  After  shooting,  Petsch 
turned,  and  ran  to#ards  bis  house.  I  made 
BO  attempt  to  strike  him.  '  I  was  not  near 
enough  to  strike  bfm.  If  I  bad  wished  to. 
Neither  of  us  said  a  word.  I  did  not  have 
a  chance  to  say  anything  to  him,  f<^  be  shot 
me  as  soon  as  he  spied  me." 

The  following  colloquy  passed  between  the 
court  and  couns^  when  this  dying  declara- 
tion was  offered  in  evidence:  Counsel  for 
prisoner  moved  to  strike  out  of  the  dying 
declaration  all  aft»  the  words  "i  am  about 
to  die,"  down  to  the  word  'It"  The  court 
held  that  the  declaration  Is  relevant,  to  the 
word  "shooting,"  and  ail  after  that  word, 
down  to  the  word  "it,"  Is  Inadmissible,  and, 
following  the  word  'It,"  is  admissible;  and 
to  that  extent  the  motion  to  strike  out  was 
mstalned.  To  make  this  more  plain,  we  have 
Inclosed  the  words  which  counsel  moved  to 
strike  out  In  parentheses,  and  have  inclosed 
In  brackets  the  words  which  the  court  held 
should  be  stricken  out  Upon  the  announce- 
ment of  the  ruling  of  the  court,  counsel  for 
the  prisoner  excepted,  and  also  objected  to 
that  p<Hrtlon  indicated  by  the  court  being 
stricken  out,  as  he  had  made  no  motion  to 
that  effect  The  comi:  then  said:  "If  the  de< 
fendant  counsel  desires  any  portion  of  this 
declaration  held  by  the  court  aa  inadmissible, 
or  withdraws  his  objection  to  It,  it  will  be' 
admitted;    and,   the    objection    not  having 


been  withdrawn,  the  p^^tlon  Indicated  aa  Ir- 
relevant wUI  be  stricken  out"  Thereapon, 
counsel  for  prisoner  said:  "My  position  is 
that,  leaving  it  in  the  shape  my  friend  desires 
It,  it  is  misleading.  I  don't  want  to  be  placed 
In  a  position  that,  by  saying  so,  I  can  get 
in  a  lot  of  Irrelevant  testimony."  The  so- 
licitor then  offered  "to  exclude  any  part  of 
the  testimony  which  is  irrelevant,  or  leave 
it  all  in,  aa  counsel  for  the  defense  pre- 
f«8."  No  response  to  this  offer  having  been 
made,  the  court,  after  cautioning  the  jury 
not  to  allow  defendant's  case  to  be  prejudiced 
by  anything  that  bad  been  said,  directed  the 
dying  declaration  to  be  read,  omitting  such 
portion  thereof  as  had  been  stricken  out  as 
Irrelevant  It  wUl  thus  be  seen  that  the  ques- 
tion presented  by  this  exception  is  not  wheth- 
er any  pwtlon  of  the  declaration  should  have 
been  stricken  out,  tot  the  offer  of  the  solicitor 
to  allow  it  all  to  go  In  was  not  excepted  to, 
but  the  question  is  whetho*  the  circuit  judge 
erred  in  refusing  to  strike  out  all  of  the  words 
mentioned  in  defendant's  motion,  and  In  hold- 
ing that  some  of  those  words,  to  wit,  "I  wUl 
state  the  cause  and'  occurrence  of  the  shoot- 
ing," should  not  be  stricken  out  It  seems  to 
ns  that  there  was  no  error  on  the  part  at 
the  circuit  judge  in  refoeing  to  strike  ont 
those  words,  for  they  are  j'ust  such  words  as 
are  appropriate  to  a  dying  declaration.  In- 
de«d,  If  there  waa  any  error  on  the  part  of 
the  circuit  judge  at  all,  we  are  Inclined  to 
think  that  It  was  in  striking  out  any  portion 
of  the  declaration,  as  It  la  at  least  doubtful, 
under  the  case  of  State  V;  Terrell,  12  Rich; 
Law,  321,  recognized'  and  followed  in  the 
case  of  State  v.  Belton,  24  S.  0. 189,  whether 
the  whole  declaration  was  not  competent; 
for  the  words  which  defendant's  counsel  mov- 
ed to  strike  out  as  well  as  those  which  were 
Stricken  oat,  related  to  the  circumstances  im- 
mediately preceding  the  homicide,  and  were 
doubtless  the  immediate  cause  of  the  fatal 
difficulty.  In  addition  to  this,  we  may  add 
that  under  the  case  of  State  v.  'Workman, 
15  S.  C,  at  page  546,  recognized  and  followed 
in  State  v.  Dodson,  16  S.  O.,  at  page  460,  it 
may  tvell  be  questioned  whether  a  motion  to 
strike  out  of  a  dying  declaration  such  poK 
tlons  thereof  as  may  be  supposed  to  be  ob- 
jectionable is  proper,  and  whether  the  better 
practice  is  not  to  move  the  circuit  judge  to 
instruct  the  jury  to  disregard  such  portions 
as  may  for  any  cause  be  deemed  objection- 
able. The  case  of  State  v.  Talbert  (8.  O.) 
19  S.  E.  852,  cited  by  counsel  for  appellant, 
is  not  in  conflict  with  this  view;  for  there 
no  motion  to  strike  out  was  made,  and  the 
coiu*t  was  not  called  upon  to  decide,  and  did 
not  decide,  anything  upon  the  subject  It 
'was  simply  stated  that  in  that  case  no  ob- 
jection to  the  dying  declaration,  on  account 
of  Its  contents,  was  made  when  it  was  of- 
fered, and  that  "there  was  no  motion  to  sup- 
press (»■  strike  out"  that  pMtlon  of  the  decla- 
ration which  referred  to  a  difficulty  which 
had  occurred  between  the  parties  about  six 
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monUia  prsTloos  to  the  bomiclde.  But  in 
this  case  no  such  question  Is  presented,  and  Is 
not  to  be  regarded  as  decided;  for  the  only 
question  here  Is  whether  the  circuit  court 
ored  in  refusing  to  strike  out  of  the  dying 
declaration  all  those  words  which  defend- 
ant's counsel  moved  to  strike  out  The  fif- 
teenth exception  must  be  overruled. 

The  sixteenth  exception  imputes  error  to  the 
drcnit  Judge  In  admitting  the  testimony  of 
Laura  Petsch  tliat  she  Is  the  wife  of  defend- 
ant, l^ecause  the  same  was  Irrelevant,  and  not 
in  reply.  In  the  first  place,  the  case,  does  not 
show  that  any  objection  was  made  to  this 
testimony  when  It  was  offered,  and  that  Is 
sufficient  to  dispose  of  this  exception.  Be- 
sides, there  Is  nothing  more  common  than  to 
ask  a  witness,  when  ofTered,  either  in  cliief 
«r  in  reply,  what  relation  be  bears  to  the 
party  for  or  against  whom  he  is  offered  as 
a  witness,  and  we  conceive  of  no  valid  ob- 
jection to  such  a  question,  even  If  taken  in 
Ome.    This  exception  must  also  be  overruled. 

The  seventeenth  and  eighteenth  excep- 
tions may  be  considered  together,  as  they 
both  Impute  error  to  the  circuit  Judge  in  per- 
mitting the  witness  Laura  Petsch  to  testify 
n  r^Iy  as  to  what  passed  between  ber .  and 
the  defendant  when  he  left  bis  house,  im- 
mediately befc»%  the  homicide  occurred,  upon 
the  ground  that  such  testimony  was  irrele- 
vant, and  not  In  reply.  Inasmuch  as  the  de- 
fendant, when  on  the  stand  as  a  witness,  had 
given  his  version  of  what  occurred  between 
himself  and  this  witness  Just  before  he  left 
his  house,  It  Is  difficult  to  conceive  of  any 
good  reason  why  this  witness  was  not  com- 
petent, in  reply,  to  give  her  version.  These 
exceptions  must  be  overruled. 

The  nineteenth  exception  Imputes  error  to 
the  circuit  Judge  in  refusing  to  permit  the  de- 
fendant, while  on  the  stand,  to  answer  the 
question  why  he  did  not  pay  the  bill  when  it 
was  presented  to  blm,  on  the  evening  of  the 
homicide^  by  the  witness  Brown.  In  the  first 
place,  the  case  does  not  show,  that  the  cir- 
cuit Judge  made  any  such  ruling;  for,  while 
It  does  show  that  the  question  was  objected  to, 
it  does  not  show  that  any  ruling  was  made  In 
response  to  the  objection,  as  the  counsel  ex- 
amining defendant  proceeded  at  once  to  pro- 
poimd  another  question.  But  waiving  t;hiB, 
and  assuming  that  the  answer  to  the  ques- 
tion was  niled  out,  we  see  no  error  in  such 
ruling.  What  was  defendant's  reason  for 
falling  or  refusing  to  pay  the  bill  was  wholly 
Immaterial  to  the  case.  It  Is  very  manifest 
that  It  had  nothing  to  do  with  bringing  about 
the  difficulty  which  resulted  in  the  death  of 
the  deceased,  for  the  defendant  had  Just  tes- 
tified that  the  bill  bad  been  several  times  be- 
fore presented,  and  no  trouble  bad  arisen.  It 
Is  equally  manifest  that  the  real  cause  of  the 
trouble  was  the  very  rude  and  offensive  mes- 
sage sent  by  the  defendant  to  the  deceased 
Just  before  the  homicide  occurred.  This  ex- 
ception must  also  be  overruled. 

The  twentieth  exception  complains  of  error 


on  the  part  of  the  cireuit  Judge  In  refusing  te 
allow  the  witness  Ellen  Bennett  to  reply  to 
the  following:  "Did  be  (RIckles)  offer  WlUle 
Brown  anything  to  watch  for  Mr.  Petsch?" 
It  being  claimed  that  such  testimony  was  rei- 
evant  for  two  reasons:  (1)  For  the  purpose 
of  impeaching  the  testimony  of  the  witness 
Brown;  (2)  tar  the  purpose  of  showing  the 
animus  of  deceased  on  leaving  his  store,  Just 
prior  to  the  homicide.  Here,  again,  the  case 
falls  to  show  that  the  Judge  refused  to  allow 
the  witness  to  answer  the  question.  Besides 
this,  It  is  quite  manifest  from  a  brief  extract 
taken  from  the  testimony  of  the  witness 
Ellen  Bennett,  as  set  out  In  the  case,  to  which 
no  objection  was  Interposed,  that  both  of  these 
objects  were  attained.  This  witness,  having 
testified  that  she  was  in  the  store  of  the  de- 
ceased when  Willie  Brown  brought  the  offen- 
sive message  from  the  defendant,  proceeded 
as  follows:  "Did  Mr.  RIckles  say  anything  to 
Willie  Brown?  A.  He  told  him  to  see  when 
Mr.  Petsch  i>assed,  and  to  cajl  him;  and  be 
said,  If  Mr.  Petsch  owned  those  words  he 
had  sent  to  him,  he  would  beat  him.  Q.  Did 
he  offer  WlUIe  Brown  anything  to  wateb  for 
Mr.  Petsch?  (Objected  to.)  Q.  Did  Mr.  RIck- 
les say  anything  more?  A.  I  did  not  bear 
him  say  anything  more."  Now,  as  Willie 
Brown  had  testified  that  he  was  not  told  te 
watch  for  Petsch,  this  testimony,  received 
without  objection,  served  the  purpose  of  oon- 
tradictixkg  Brown  Juqt  as  well  as,  if  not  let- 
ter than,  If  Ellen  Bennett  had  answered  the 
only  one  of  these  questions  objected  to,  es- 
pecially as  she  also  testified  that  she  did  not 
hear  RIckles  say  anything  more;  and  as  she 
also  testified  that  she  beard  RIckles  express 
his  Intention  to  beat  Petsch,  "if  he  owned 
those  words  he  Iiad  sent  him,"  this  was  Quite 
sufficient  to  show  the  purpose  with  which  de- 
ceased went  to  meet  the  defendant.  So  that. 
In  any  view  of  the  matter,  this  exception  can- 
not be  sustained. 

We  proceed  next  to  the  consideration  of  the 
several  exceptions  to 'the  Judge's  charge  to 
the  Jury.  It  will  be  well  to  state  first  cet^ 
tain  propositions  In  reference  to  this  matter 
which  are  so  well  settled  as  to  need  no  cita- 
tion of  authority  to  support  them:  First,  the 
charge  must  be  considered  as  a  whole,  and 
not  by  extracts  Isolated  from  the  context 
Second,  the  fact  that  the  Jury  are  not  chai^ 
ged  In  the  language  of  the  request  constltntes 
no  objection  to  the  charge,  provided  the 
proposition  of  law  contained  In  the  request, 
if  correct  and  applicable,  is  given  to  the  Jury 
in  language  chosen  by  the  Judge.  Third,  If 
any  request  contains  both  good  and  bad  law. 
the  request  may  properly  be  refused,  as  It  is 
not  the  duty  of  the  Judge  to  separate  the  good 
from  the  bad-  It  seems  to  us  that  the  charge 
of  his  honor,  Judge  Witherspoon  (which 
should  be  Incorporated  in  the  report  of  the 
case),  looked. at  In  the  light  of  these  well-set- 
tled propositions,  Is  so  wholly  unexception- 
able as  to  furnish  Its  own  vindication  froa 
the  errors  Imputed  to  it 
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XaUng  np  these  ezcepttons  In  detail,  tbe 
second  exception  complains  of  error  In  refus- 
ing   to    charge    defendant's    sixth    request 
("wlilch  should  be  Incorporated  in  the  report 
of  the  case),  as  well  as  all  the  other  excep- 
tions to  refusals  of  requeststo  charge,  as  they 
are  too  long  to  be  inserted  here.    The  point 
of  tbis  exception  seems  to  be  that  the  pris- 
oner -was  not  called  upon  to  wait  until  actu- 
ally struck,  and  that  be-  was  not  required  to 
show  that  tJ38re  was  no  other  possible  means 
of   escape,  except  to  kill  Ms  assailant     It 
seems  to  us  that  both  of  these  points  were 
fully  met  when  the  Jury  were  instructed  that 
the  accnsed  had  only  to  wait  untU  his  assail- 
ant made  some  overt  act  or  demonstration,— 
made  some  assault,— which  necessarily  im- 
plied that  he  was  not  bound  to  wait  until  actu- 
ally struck;   and  when  the  Jury  were  also 
told  that  where  a  party  assaulted,  and  the 
party  upon  whom  the  assault  is  committed 
is  without  fault  in  bringing  on  the  difficulty, 
he  is  not  compelled  to  run,  but  he  must  avoid 
the  necessity  of  killing  his  assailant,  if  he 
can  reasonably  and  safely  do  so,  which  neces- 
sarily implied  that  he  was  not  bound  to  show 
that  there  was  no  other  possible  means  of  es- 
cape except  to  kill  his  adversary.  Indeed,  this 
exception,  like  all  of  the  others  .imputing  er- 
rors in  refusing  to  charge  as  requested,  I9 
based  really  upon  the  ground  that  the  judge 
did  not  use  the  language  of  the  requests,  bat 
saw  fit  to  use  his  own  language  in  Instruct- 
ing the  Jury  as  to  tbe  points  of  law  to  which 
his  attention  was  called  by  the  requests  to 
charge. 

The  third  exception  imputes  error  in  refus- 
ing to  charge  as  set  forth  in  d^endaot's 
seventh  request  This  request  could  not 
properly  have  been  complied  with,  for  the 
reason  that  the  judge  would,  by  adopting 
the  language  of  that  request  have  expressed 
his  opinion  as  to  the  effect  of  the  testimony 
as  to  the  violent  character  of  the  deceased. 
If  the  request  had  been  simply  that  the  tes- 
timony as  to  the  violent  character  of  the  de- 
ceased should  be  considered  by  the  jury,  and 
given  such  weight  as  seemed  to  the  jvry  prop- 
er, tbe  request  would  probably  have  been 
complied  with. 

The  fourth  exception  Imputes  error  in  the 
refusal  of  defendant's  eighth  request  to 
sharge..  That  request  is  also  amenable  to 
tbe  same  objection.  In  addition  to  this,  the 
jury  were  Instructed  (though  not  in  the  lan- 
guage of  the  request  which  could  not  prop- 
erly be  adopted)  that  a  person  accused  of 
crime  bad  a  -  right  to  offer  evidence  of  his 
good  character,  which,  with  all  the  other 
facts  In  the  case,  the  Jury  were  required  to 
take  into  consideration  in  determining  wheth- 
er the  guilt  of  the  accused  had  been  estab- 
lished beyond  a  reasonable  doubt  What 
more  could  properly  have  been  required,  we 
are  at  a  loss  to  conceive. 

Tbe  fifth  exception  complains  of  error  Ib 
refuging  defendant's  ninth  request  to  <;hargeb 


The  gravamen  of  tUs  complaint  seeins  to  b« 
that  there  was  error  in  ftiiling  to  Instruct 
the  jury  that  the  accused  might  safely  act 
upon  the  "appearances"  as  they  were  pre- 
sented to  him  at  the  time,  although  It  might 
turn  out  afterwards  that  such  appearances 
were  deceptive,  and  that  in  fact  there  was 
no  real  danger.  In  view  of  the  fact  that 
the  jury  were  distinctly  instructed  as  fol- 
lows: "But  If  the  appearances  to  him  at  tbe 
time  were  such  that  he  could  not  reasonably 
and  safely  avoid  taking  human  life,  and  a 
man  of  ordinary  reason  and  firmness  would 
have  arrived  at  the  same  conclusion,  then  It 
was  not  necessary  for  him  to  go  any  fur- 
ther,"—we  see  no  foundation  for  the  com- 
plaint made  by  this  exception. 

The  sixth  exception  assigns  error  In  re- 
fusing a  request  of  the  defendant  This  re- 
quest called  upon  the  circuit  Judge  to  In- 
struct the  Jury  that  while  the  defendant  was 
not  bound  to  establish  his  plea  of  self-de- 
fense beyond  a  reasonable  doubt  but  only 
by  the  preponderance  of  the  evidence,  yet, 
on  the  whole  case,  the  Jury  must  be  satis- 
fled  beyond  a  reasonable  doubt  of  tbe  guilt 
of  the  accused,  otherwise  they  must  acquit 
And  in  this  connection  the  eighth  exception, 
based  upon  an  alleged  refusal  to  charge  de- 
fendant's fourteenth  request,  may  also  be 
considered,  as  they  both  complain  of  error 
lu  failing  to  instruct  the  Jury  as  to  the  neces- 
sity for  the  state  to  Iftrove  its  case  beyond 
all  reasonable  doubt  In  view  of  the  fact 
that  the  circuit  Judge,  throughout  his  charge, 
time  and  again  instructed  the  Jury  that  it 
was  Incumbent  upon  the  state  to  prove  the 
gnllt  of  the  accused  beyond  all  reasonable 
doubt  and  that  It  was  not  Incumbent  upon 
the  accused  to  establish  his  plea  of  self-de- 
fense beyond  all  reasonable  doubt  but  only 
by  the  preponderance  of  the  evidence,  we  are 
unable  to  perceive  any  i>os8ible  ground  for 
either  of  these  exceptions. 

The  seventh  exception  imputes  «Tor  In  re- 
fusing defendant's  thirteenth  request  which 
relates  to  uncommunlcated  threats.  Inasmuch 
as  the  most,  if  not  all,  of  the  threats  made 
by  the  deceased  against  the  prisoner  were 
shown  to  have  been  communicated  to '  the 
prisoner,  and  he  himself  testified  that  he  shot 
at  the  time  he  did  because  of  the  threats  he 
had  heard,  it  Is  difficult  to  conceive  what 
bearing  the  uncommunlcated  threats,  if  there 
were  any,  could  have  upon  the  case. 

The  ninth  exception  complains  of  error  la 
refusing  to  charge  defmidant's  sixteenth  re- 
quest to  the  effect  ttiat  if  the  deceased  was 
shown  to  be  "a  person  of  violent  habits,  re- 
vengeful, or  notoriously  a  bad  man,"  the  law 
presumes  that  his  character  was  known  to 
defendant  Whether  the  proposition,  as  pre- 
sented In  that  request  could  be  sustained, 
without  some  further  qualification,  may  ad- 
mit of  question;  but  we  need  not  consider 
that  now,  for,  in  view  of  the  fact  that  th* 
prisoner  had  testifled  that  the  violent  char- 
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acter  of  the  deceased  waa  known  to  him, 
there  was  no  necessity  or  room  for  any  pre- 
•amptlon. 

The  tenth  exception  Imputes  error  to  the 
circuit  Judge  In  charging  on  the  facts.  In  the 
passage  extracted  from  the  charge,  and  made 
the  basis  of  Uils  exception,  which  should  be 
incorporated  in  the  report  of  the  case.  A 
earsfnl  examination  of  this  passage  falls  to 
show  that  the  circuit  Judge  expressed,  or 
even  Intimated,  any  opinion  wbaterer  as  to 
a  single  fact  in  the  case.  On  the  contrary, 
it  was  nothing  more  tlian  a  very  common 
and  very  proper  admonition  to  the  Jury,  that 
they  were  not  to  be  actuated  by  any  feeling 
of  sentiment,  but  their  duty  was  simply  to 
apply  the  facts  as  found  by  them  to  the  law 
as  laid  down  by  tiie  court,  and  in  this  there 
was  no  error. 

The  eleventh  exception  complains  of  error 
in  that  portion  of  the  charge  copied  in  tliat 
exception,  which  should  appear  in  the  re- 
port of  the  case.  It  seems  to  us  that  the 
passage  then  quoted  from  the  cliarge  lays 
down  the  law  applicable  to  the  plea  of  self- 
defense  correctly,  and  is  fully  sustained  by 
the  following  cases:  State  v.  Beckham,  24 
S.  0.  283;  State  y.  Wyse,  33  S.  C.  682,  12  S. 
HL  666;  and  other  cases  which  might  be  cit- 
ed. As  was  said  in  the  case  last  cited: 
"The  plea  of  self-defense  rests  upon  the  idea 
of  necessity,— a  legal  necessity;  that  is,  such 
a  necessity  as,  in  the  eye  of  the  law,  will 
excuse  one  for  so  grave  an  act  as  the  taking 
of  human  life.  Hence,  it  must  be  a  neces- 
aity  which  is  not  brought  alMut  by  the  fault 
i>f  the  accused." 

After  tiavlng  thus  gone  over  the  excep- 
tions, we  again  carefully  examined  the 
charge  of  the  circuit  Judge  as  a  whole;  and 
we  most  say  that  we  think  the  law  applica- 
ble to  the  case  was  fully,  fairly,  and  correct- 
ly laid  down  to  the  Jury,  and  hence  none  of 
the  exceptions  to  the  charge  can  be  sus- 
tained. The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  l>e  affirmed. 

(4S  s.  c.  U4) 

COLUMBIA  WATER-POWER  CO.  t.  CO- 
LUMBIA ELECTRIC  STREET-RAIL- 
WAY, LIGHT  &  POWER  CO. 
Pnpreme  Court  of  South  Carolina.     Feb.  18, 
1895.) 

iMiMM  BT  Stats — Rescission — ITbcbssabt  Pabtibi 

— LSASB  or  Watbr  Powbb— Validitt 

— ^RiOBTS  or  Lbssbb. 

1,  Where,  in  a  anlt  for  an  injnnction,  it  ap- 
■ears  tiiat  the  state  is  an  indispensable  party, 
ma  court  has  no  Jurisdiction  of  the  suit,  on  re- 
fusal of  the  state  to  appear. 

2.  The  state  conveyed  to  plaintiff's  grantor 
a  canal  and  all  appurtenances,  reserving  to 
itself  the  right  to  a  certain  amount  of  water 

Sower  therefrom,  and  subsequently  leased  to 
efendant  the  right  to  the  use  of  such  power. 
Part  of  the  consideration  of  the  lease  was  that 
defendant  should  driver  for  the  use  of  the 
aenitentiary  a  portion  of  the  power.  BM  tba^ 
la  a  suit  by  plaintiff  against  defendant  to  avoid 
As  lease  ana  to  enjoin  tiie  maintenance  of  eeP' 


tain  buildings  necessary  to  the  a^licatioB  «t 
the  power,  the  state  was  an  indispensable  par- 
ty. 

3.  Where,  in  an  action  at  law  for  injoiles 
to  idaintifrs  land,  defendant  defends  under  au- 
thority of  a  lease  from  the  state,  the  state  is 
not  an  indispensable  party,  so  as  to  deprive  the 
court  of  junsdictloD,  on  refusal  of  the  state  to 
become  a  party. 

_  4.  The  state  conveyed  by  legislative  act  to 
plaintiff's  grantor  a  canal  and  appurtenances, 
reserving  to  Itself  the  right  to  the  nse  of  a  cer- 
tain amount  of  water  power,'  which  the  act  de- 
clared should  be  "absolute."  Subsequ«itly  the 
legislature  affirmed  a  lease  by  the  state  of  its 
water  right  Hdd,  that  such  right  was  a  right 
of  profit  a  prendre,  independent  of  any  interest 
in  land,  and  was  therefore  leasable. 

5.  The  lessee  of  the  right  to  the  use  of  a 
certain  amount  of  water  power  from  a  canal 
may  erect,  on  the  banks  of  the  canal,  in  addi- 
tion to  the  water  idant  necessary  to  make  use  of 
the  power,  a  steam  plant  essential  to  the  use  of 
the  water  plant. 

Appeal  from  common  pleas  circuit  court  ot 
Richland  county;   J.  H.  Hudson,  Judge. 

Action  by  the  Columbia  Water-Power  Com- 
paiiy  against  the  Columbia  Electric  Street- 
Rallway,  Light  &  Power  Company  to  enjoin 
defendant  from  using  buildings  erected  upoa 
the  land  claimed  by  plaintifT,  to  require  It  to 
remove  the  buildings  from  it,  and  to  recover 
damages  for  the  unlawful  use  of  this  land. 
From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.   Affirmed. 

The  suggestion,  decree,  and  exceptions  re- 
ferred to  in  the  opinion  were  as  follows: 
Suggestion. 

"And  now  comes  the  attorney  general  of 
the  state  of  South  Carolina,  and  suggests  to 
the  court,  and  gives  it  to  understand  and  be 
informed  (appearing  only  for  the  purpose  of 
this  motion),  that  the  state  of  South  Caro- 
lina Is  not  a  party  to  this  action,  and  de- 
clines to  become  a  party,  or  to  submit  herself 
in  any  way  to  the  Jurisdiction  of  her  own 
court  And  the  said  attorney  general  doth 
further  suggest  and  bring  to  cne  attention  of 
this  honorable  court  that  the  defendant  afore- 
said is  in  possession  of  the  strip  of  land  de- 
scribed in  the  complaint,  by  lease  or  Ucense 
from  the  state  of  South  Carolina,  under- 
agreement  made  between  said  defendant  and 
the  Ixmrd  of  directors  of  the  South  Carolina 
Penitentiary,  on  the  26th  day  of  May,  1882, 
herewith  exhibited  to  the  court,  and  approv- 
ed and  ratified  by  an  act  of  the  legislature 
of  said  state  entitled  'An  act  to  ratify  and 
confirm  the  contract  made  and  entered  into 
by  and  between  the  directors  of  the  South 
Carolina  Penitentiary  and  the  Columbia  Elec- 
tric Street-Railway,  Light  &  Power  Compa- 
ny,' etc,  approved  December  24,  1892;  that 
the  said  strip  of  land  was  purcbased  for  the 
use  of  said  penitentiary  on  October  18,  1866, 
from  Thomas  J.  Rawls,  and  confirmed  to  the 
uses  of  said  state  penitentiary  by  an  act  en- 
titled 'An  act  to  devote  certain  public  lands 
to  the  use  of  the  board  of  directors  of  the 
state  penitentiary,'  approved  February  9, 
1882;  that  the  power-generating  works  of 
the  defendant  corporation  are  built  upon  said 
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strip  of  land,  and  are  being  now  nsed  in  part 
in  aapplylng  power  to  said  state  penitentiary 
for  operating  necessary  machinery  within  its 
walls,  under  the  agreement  aforesaid.  And 
the  said  attorney  general  doth  further  sug- 
geet  and  show  to  this  court  that.  If  the  In- 
junction  prayed  for  In  the  complaint  be  grant- 
ed, the  defendant  will  be  prevented  from  car- 
rying out  Its  said  agreement  with  the  state  of 
South  Carolina,  and  the  said  state,  without 
a  hearing  in  the  cause,  will  be  deprived  of 
the  water  power  she  Is  entitled  to,  in  the 
manner  she  has  contracted  for,  and  of  the 
revenue  she  has  secured,  by  and  under  the 
said  agreement,  for  the  period  of  thirty 
years.  Wherefore,  without  submitting  the 
rights  of  the  government  of  the  state  of 
South  Carolina  to  the  Jurisdiction  of  the 
court,  but  respectfully  insisting  that  the  court 
has  no  Jurisdiction  of  the  subject  in  contro- 
versy, he  aslis  that  the  said  complaint  be  set 
aside,  and  all  other  proceedings  in  the  cause 
stayed  and  dismissed.  D.  A.  Townsend,  At- 
torney General  South  Carolina,  per  Bu- 
chanan." 

Decree. 
"This  cause  came  on  to  be  heard  before  me 
at  the  present  term  of  the  court,  and  has 
been  fully  argued.  Aj>  to  the  question  raised 
that  the  court  has  no  Jurisdiction,  because 
that  the  state  is  an  Indispensable  party,  this 
plea  is  overruled.  The  court  has  Jurisdic- 
tion. The  defendant  is  a  lessee  of  the  water 
power  reserved  by  the  state,  and  the  court 
can  construe  a  contract  made  between  the 
defendant  and  the  state,  whereby  it  la  claim- 
ed that  the  rights  of  the  plaintiff  have  been 
affected.  The  door  is  not  shut  to  plaintiff 
because  of  the  contract  with  the  state.  The 
state  has  a  right  to  come  in  if  she  so  wishes; 
but  she  declares  that  she  will  not  come  in, 
and  the  cause  can  be  heard  without  her  pres- 
ence. As  to  the  Rawls  deed,  that  deed  con- 
veys the  property  to  the  state;  but  subse- 
quently the  state  conveyed  -  tne  canal .  prop- 
erty to  the  plaintiff,  and  th»eby  conveyed 
in  fee  all  of  the  propertT-  known  as  the  "Ca- 
nal  Property,'  including  its  banks,  as  it  ex- 
isted at  the  time  of  the  conveyance;  and  at 
the  time  of  the  act  of  1887,  and  of  the  con- 
veyance made  thereunder,  the  canal  property 
covered  the,  land  upon  which  tne  defend- 
ants works  are  erected. '  Plaintiff  acquired 
its  rights  under  the  act  of  1887.  It  Is  not 
the  grantor  of  anything  to  the  atate,  trat  the 
state  has  reserved  out  of  its  grant  five  hun- 
dred horse  power  of  water  power,  and  that 
mucb  plaintiff  did  notpurchascL  The  whole 
question  turns  on  the  reserved  right  of  the 
state.  The  defendant  holds  a  lease  from  the 
state,  and  the  contract  made  by  defendant 
with  the  board  of  directors  of  the  state  peni- 
trarttary,  approved  and  latlfled  by  the  state, 
has  given  to  the  defendant  all  of  the  rights 
which  the  state  had  in  that  five  hundred 
horse  power.  In  the  act  of  1887  there  Is  a 
distinct  reservation  of  an  absolute  right  to 
ttie  state  of  live  hundred  horse  power  of  wa>. 


ter  power.  Call  it  an  easement,  or  what  yoo 
will,  it  is  absolute.  Now,  can  the  state  dls^ 
pose  of  it?  Unquestionably  she  can.  She 
can  develop  It  She  can  erect  the  necessary 
buildings  for  its  utilization,  and  can  utilize 
it.  She  may  do  it  in  any  way  she  pleases. 
She  may  use  old  wheels,  or  she  may  use  new 
and  Improved  methods,  and  may  resort  to 
electricity,  which  Is  now  generally  regarded 
as  an  Improved  method  of  transmitting  wa- 
ter power.  Therefore  there  is  no  objection 
to  the  electric  plant  erected  by  the  defend- 
ant under  its  contract  with  the  state.  Now, 
can  the  state  lease  its  power,  and  permit  the 
lessee  to  use  it,  and  supply  the  state  at  the 
cost  of  the  lessee?  I  think  it  can.  The 
state  is  not  always  ready  for  carrying  od 
such  work.  Therefore  she  could  lease  it; 
and,  In  this  particular  case,  the  state  gets,  or 
may  get,  one  hundred  horse  power,  and  the 
lessee  the  balance.  This  being  a  considera- 
tion moving  to  the  lessee,  the  lessee  can  de- 
vote that  conslderati<m  to  its  own  usft. 
Therefore,  under  the  act,  the  defendant,  a» 
lessee  of  the  state,  has  the  unquestionable 
right  to  put  the  electric  plant  on  the  banks 
of  the  canal  of  the  penitentiary,  and  to  carry 
out  tiie  contract  which  has  been  made  be- 
tweenitandthestateof SouthCarollna.  Now, 
has  the  defendant  the  supplementary  right 
to  put  in  a  steam  plant?  Prudence  and  fore- 
sight Justify  its  erection  on  the  banks  of  a 
canal  along  a  river  where  freshets  come,  and, 
where  time  is  important,  there  might  be  se- 
rious Interruption  to  the  industries  of  the  de- 
fendant company,  and  thus  of  the  peniten- 
tiary. Therefore  the  defendant  has  a  right 
to  use  so  much  steam  plant  as  is  necessary 
to  supplement  its  water  power,  at  such  times 
as  the  water  power  is  unavailable  by  reason 
of  freshets  or  necessary  repairs  to  the  canal 
or  other  causes.  The  dam  may  break,  rains 
may  swell  the  river,  and  there  might  be  a 
long  interruption  to  the  use  of  the  water 
power,  and  it  would  be  necessary  to  resort 
to  the  steam  plant  to  carry  on  the  work. 
It  is  common  to  use  steam  as  an  adjunct  to 
water-power  plants.  The  defendant  cannot 
erect  any  more  steam  plant  than  is  neces- 
sary for  it  to  use  as  a  supplement  to  the  wa- 
ter power  which  it  has  received  from  the 
state.  I  therefore  hold  that  there  has  been 
no  violation  of  the  state's  contract  with  the 
plainttfl;  That  reservation  of  the  state's  wa- 
ter power  is  a  part  of  the  contract  made  with 
the  plaintiff,  and  tliat  reservation  is  abso- 
lute. Therefore  I  bold  that  the  complaint 
must  be  dismissed.  It  is  therefore  ordered 
and  adjudged  that  the  complaint  be  dis- 
missed. November  11,  1888.  J.  H.  Hudson, 
Presiding  Judg&" 

Bxcepdona 
'T*Iaintiff  excepts  because  his  honor,  the 
presiding  judge,  erred  in  holding:  (1)  That 
there  is  a  valid  lease  of  the  water  power  re- 
served by  the  state.  (2)  That  a  valid  con- 
tract was  made  between  the  defendant  and 
tlM  Btata.    (8)  That  all  of  plaintiff's  right* 
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were  acquired  under  the  act  of  1887.  (4) 
That  defendant  is  the  lessee  ot  a  valid  lease 
from  the  state.  (5)  That  the  contract  made 
by  defendant  with  the  board  of  directors  of 
the  state  penitentiary,  approved  and  ratified 
by  the  general  assembly,  has  given  to  the 
defendant  all  of  the  rights  which  the  state 
Iiad  in  the  five  hundred  horse  power  of  wa- 
ter power.  (6)  That  in  the  act  of  1887  there 
is  a  distinct  reservation  to  the  state  of  a 
right  of  five  hundred  horse  power  of  water 
power,— 'call  it  an  "easement"  or  what  you 
will,'— absolute  in  the  sense  and  with  the 
force  and  effect  in  which  that  term  is  appre- 
hended in  the  decision.  (7)  That  the  state 
can  dispose  of  its  right  to  the  five  hundred 
horse  power  of  water  power  In  any  way  the 
state  pleases.  @)  That  there  is  no  objection 
to  the  electi-ic  plant  erected  by  the  defend- 
ant, and  the  reasons  given  for  this  conclu- 
sion. (9)  That  the  state  can  lease  its  power, 
and  permit  the  leasee  to  use  it,  and  supply 
the  state  at  the  cost  of  the  lessee,  and  the 
reasons  given  for  this  conclusion.  (10)  That 
the  lessee  can  devote  what  Is  styled  the  con- 
sideration moving  to  the  lessee,  to  wit,  the 
balance  of  the  horse  power  after  what  of  It 
the  state  gets,  to  its  own  use,  and  the  con- 
clusion drawn  therefrom  that  defendant,  as 
lessee  of  the  state,  has  the  unquestionable 
right  to  put  the  electric  plant  on  the  banks 
of  the  canal  at  the  penitentiary,  and  to  carry 
out  the  contract  which  had  been  made  be- 
tween it  and  the  state,  as  if  it  were  a  valid 
contract  (11)  That  the  defendant  has  a 
supplementary  right  to  put  in  a  steam  plant 
on  the  plaintiff's  canal  property.  (12)  That 
defendant  has  a  right  to  erect  on  plalntifl's 
canal  property,  and  use^  so  much  steam  plant 
as  is  necessary  to  supplement  defendant's 
water  power,  at  such  times  as  tliO' water 
power  is  for  any  cause  unavailable,  and  the 
reasons  given  for  this  conduston.  (13)  That 
there  has  been  no  violation  ot  the  state's 
contract  with  the  plaintiflL  (14)  That  it  Is  a 
part  of  the  contract  of  the  state  with  plain- 
tiff tliat  the  reservation  of  the  state's  water 
power  is  'absolute,'  in  the  sense  and  with  the 
force  and  effect  in  which  that  term  is  appre^ 
bended  in  the  decision.  (15)  That  tiie  com- 
plaint must  be  dismissed.  (16)  That  his 
honor  erred  in  ordering  and  adjudging  that 
the  complaint  be  dismissed.  Eizcepts  Ite- 
cause  his  lienor  did  not  decide,  (17)  in. clear 
and  distinct  terms,  that  Uie  plaintlS  is  the 
owner  in  fee  of  all  that  strip  of  land  lying 
between  the  southern  tine  of  Plain  street  on 
the  south,  and  the  southern  line  of  Blandlng 
street  on  the  north,  and  between  the  eastern 
bank  of  the  Columbia  canal  and  the  Oon- 
garee  river,  including  the  bank  of  said  river, 
as  portion  of  its  canal  property.  (IS)  That 
tiM  plaintiff  iiaa  the  sole  and  exclusive  ligtat;' 
franchise^  and  privilege  to  sell  and  lease  wa- 
ter power  developed  by  the  Columbia  canal. 
(19)  That  the  plaintiff,  on  and  from  the  '  ■ 
day  of  March,  1892,  was,  and  ever  since  has 
beau  and  ia,  ready  to  ftiraish  to  tba  stata 


the  600  horse  power  of  water  power.  In  ac- 
cordance with  Assem.  Act  Dec  24,  1887, 
and  that  the  state  and  the  board  of  directorg 
of   the    South    Carolina    Penitentiary    have 

been,  since  the  said day  of  Match,  1892, 

Informed  of'  and  aware  of  the  same.  (20) 
The  matters  alleged  in  paragraph  10  of  the 
complaint,  as  there  alleged.  Page  9,  foL  33. 
(21)  That  Assem.  Act  Dec.  24,  1892,  mention- 
ed in  the  sixth  paragraph  of  the  complaint, 
is  in  violation  of  section  10,  art.  1,  Const.  U. 
S>,  declaring  that  no  state  shall  pass  any  law 
impairing  tlie  obligation  of  contracts,  in  this: 
that  it  impairs  the  contract  made  by  the 
state  in  Assem.  Act  Dec.  24,  1887,  as  to  the 
rights,  franchises,  and  privileges  of  the  own- 
ers of  the  property  known  as  the  'Columbia 
Canal,'  and  the  lands  held  therewith,  as  own- 
ers in  fee  thereof,  and  more  especially  as  to 
the  sole  and  exclusive  right,  franchise,  and 
privilege  to  sell  and  leade  the  water  power 
developed  by  said  canal.  (22)  That  the  de- 
fendant should  be  codflned,  at  most,  to  such 
plant  and  work  as  were  constructed  and 
done  in  accordance  with  the  specifications 
and  plans  submitted  by  d^endant  to,  and  ap- 
proved by,  plaintiff.  (23)  That  the  erection 
of  the  steam  plant,  and  the  entire  machinery 
thereof,  by  defendant,  was  in  utter  violation 
of  the  proi>erty  rights  of  plalntill.  (24)  The 
matter  alleged  in  paragraph  15  of  the  com- 
plaint as  there  alleged.  Page  14,  foL  55 
(25)  That  the  5(X)  horse  power  of  water  pow- 
er to  which  the  state  Is  entitled,  under 
Asaem.  Act  Dec.  24,  1887,  belongs  to  the 
state,  as  state,  for  the  use  of  the  South  Caro- 
lina Penitentiary,  for  state  public  purposes 
exclusively.  Is  attached  to,  and  not  severable 
from,  the  state,  as  state,  for  the  use  of  the 
penitentiary,  and  to  be  used  for  said  pur- 
poses, and  said  purposes  onl^.  (26)  That  all 
claims  baaed  on  any  severance,  or  attempted 
severance,  of  the  flgbt  to  said  500  horse  pow- 
er of  water  power  from  the  state  for  the  use 
of  the  penitentiary  for  said  purposes,  by  the 
person  in  whose  favor  said  severance  Is 
made,  or  attempted  to  be  made,  are  invalid 
In  law;  (27)  That  the  canal  property,  on 
said  severance  being  made,  or  attempted  to 
be  made,  is,  as  matter  of  >  law,  released  from 
the  servitude  or  easement  imposed  on  It  as 
the  servient  tenement  by  Assem.  Act  Dec.  31. 
1887,  or  otherwise.     (%)  Tliat  the  plalntur 

:  has  compiled  with  all  itbe  obligations  In  the 
premises  to  which  it -was  Subjected  by  A»- 
dem.  Act  Dec  24,  1887,  or  otherwise.  (29) 
Tliat  his  honor  erred  in  not  granting  a  per- 
petual'bijunctlon,  restraining  defendant  from 

;  using,  or '  attempting  to-'Usev  tlie  500  horse 
power  of  water  power  f or  idie  purposes  ot 

.  generating 'power  to  apply  to  the  movements 
of  its  cars  upoia  the  streets  iiall way,  for  light- 
ing Its.  lamps,  or  fumlslilag  power  motors, 

.  or.  any  other  private'  puipose.  (SO)  In  aot 
granting  an  Injunction  .to  enjoin  and  restraia 

'  defendant  from  entering  xipoa  and  erecting 
on  the  lands  or  property  of  pJalntWT  any 

;  structures,  bo^dingi^  iworks,  -  or-  miuihlnary. 
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asre  aa  hi  In  accordance  wltb  the  plans  and 
speclflcatlons  submitted  by  defendant  and 
approved  by  plaintiff.  (31)  In  not  requiring 
defendant  to  remove  from  the  lands  and 
property  of  plaintiff  all  of  defendant's  struc- 
tures covering  the  steam  engine,  boilers,  and 
coal,  and  its  steam  engine,  and  all  machinery 
and  property  connected  therewith.  (32)  In 
not  ordering  an  assessment  of  the  damages 
done  by  defendant  to  plaintiff  In  the  prem- 
ises, and  adjudging  plaintiff's  right  to  havk 
said  damages.  (33)  In  not  retaining  the 
«omplalnt." 

Abney  &  Thomas  and  Bachman  A  You- 
mans,  for  appellant  John  T.  Sloan,  Jr.,  R. 
W.  Sband,  and  Lylea  &  Molla:,  for  respond- 
«nt. 

OART,  J.  The  view  which  the  court  takes 
of  this  case  renders  It  unnecessary  to  trace 
the  history  of  the  Columbia  Canal  prior  to 
the  year  1887,  when  the  act  was  passed  en- 
titled "An  act  to  Incorporate  the  board  of 
trustees  of  the  Columbia  Canal,  to  transfer 
to  the  said  board  the  Columbia  Canal,  with 
the  lands  now  held  therewith,  and  Its  appur- 
toiances,  and  to  develop  the  same,"  the  first 
and  seventh  sections  of  which  are  as  follows: 

"Section  1.  That  the  board  of  directors  of 
the  Sovth  Carolina  Penitentiary  are  hereby 
anthorlzed,  empowered,  and  required  to 
transfer,  assign,  and  release  to  the  board  of 
trustees  of  the  Colmnbia  Canal,  herein  after 
created  and  provided  for,  the  property  known 
AS  the  Columbia  Canal,  together  with  the 
iands  n6w  held  therewith,  acquired  under 
the  acts  of  the  general  assembly  of  this  state 
wltb  reference  thereto  or  otherwise,  all  and 
fllngnlar  the  rights,  members  and  appurten- 
ances thereto  belonging;  and  upon  such  trana- 
fer,  assignment,  and  release,  all  the  right, 
title,  and  interest  of  the  state  of  South  Car- 
olina In  and  to  the  said  Columbia  Canal'  and 
the  lands  now  held  therewith  from  Its  source 
at  Buiys  Sluice  through  Its  whole  length,  to 
the  point  where  it  empties  Into  the  Congare6 
river,  together  with  all  the  appurtenances 
thereto  belonging,  tftiall  rest  in  the  said  board 
of  trustees  for  the  use  and  benefit  of  the 
•city  of  Columbia,  for  the  purposes  herein 
after  In  this  act  mentioned,  subject,  never- 
theless, to  the  performance  of  the  conditions 
and  limitations  prescribed  on'  the  part  of  the 
said  board  of    trustees  and  their  assigns. 

"Sec.  7.  That  the  board  of  trdstees  shall, 
'Wlthlh  two  years  from  the  ratification  of 
fbis  act,  complete  the  said  canal  so  as  to 
«arry  a  body  of  water,  •  •  •  and  furnish 
to  the  state,  free  of  charge,  on  the  line  of  the 
canal  500  horse  power  of  water  power,  to 
Stdlivhn  Fennetor  assigns,  800  horse  powet 
of  water  power,  under  his  contract  with  the 
canal  commission  and  to  furnish  the' city  of 
'Columbia  1500  horse  power  of '  water  power 
at  any  point  between  the  source' of  the  canal 
«od  Qervais  street  th6  city  may  select;  and 


shall,  as  soon  as  Is  practicable,  complete  the 
canal  down  to  the  Congaree  river  a  few 
yards  above  the  mouth  of  Rockey  Braricht 
provided,  that  the  right  of  the  state  to  the 
free  use  of  the  5U0  horse  power  shall  be 
absolute,  and  any  mortgage,  assignment,  or 
transfer  of  the  said  canal  by  the  said  board 
of  trustees  or  their  assigns  shall  always  be 
subject  to  this  right" 

Xaws  1887,  p.  1090. 

In  pursuance  of  said  act,  the  board  of  di- 
rectors of  the  South  Carolina  Penitentiary, 
on  the  1st  day  of  February,  1888,  did  transfer, 
assign,  and  release  unto  the  said  board  of 
trustees  of  the  Columbia  Canal,'  their  suc- 
cessors and  assigns,  all  the  right  title,  and 
interest  of  the  state  of  South  Carolina  in  and 
to  the  said  Columbia  Canal  and  all  the  lands 
held  therewith,  in  the  terms  ahd  words  of 
said  act,  tlnd  upon  the  conditions  therein 
stated.  The  board  of  trustees  of  the  Colum- 
bia Canal  thereupon  took  possession  of  the 
canal,  and  the  property  connected  therewith. 
At  the  time  of  the  passage  of  the  act  of  1887, 
the  eftate,  through  the  directors  of  the  pen- 
itentiary, was  in  possession  of  the  property, 
which  includes  the  strip  of  land  upon  which 
the  water-power  plant  and  steam  plant  were 
erected.  In  1800  an  act  was  passed  which 
anthorlzed  the  board  of  trustees  of  the  Co- 
lumbia Canal  to  sell  said  property  subject 
to  ail  the  duties  and  liabilities  Imposed  by 
the  act  of  1887.  The  plaintiff  holds  under  a 
deed  made  by  the  board  of  trustees  of  the 
Columbia  Canal  under  the  above-mentioned 
act  On  the  26th  day  of  May,  1882,  the 
state,  through  the  directors  of  the  peniten- 
tiary, and  the  defendant  entered  into  a  con- 
tract by  which  the  state  agreed  to  allow  the 
defendant  the  free  and  uninterrupted  use  of 
the  said  600  horse  power  of  water  power  re- 
served by  the  state  for  the  use  of  the  pen- 
itentiary, saving  and  excepting  the  100  horse 
power  of  water  power  reserved  to  the  peniten- 
tiary, as  stated  In  said  contract  For  the  use 
of  said  500  horse  power  of  water  power  the 
defendant  covenanted  and  agreed  to  pay  to 
the  state(2,500  per  annum  forthe  time  there- 
in specified.  In  1892  this  contract  was  ratified 
by  the  legislature  by  an  act  entitled  "An  act 
to  ratify  and  confirm  the  contract  made  a'nd 
entered'  Into  by  and  between  the  board  of 
directors  of  the  South  Carolina  Penitentiary 
and  the  Oolnmbltt  Ellectric  Street-Railway, 
Iilght  ft  Power  Company,  for  the  develop- 
ment of  the  500  horse  power  of  water  power 
reserved  by  the  state  of  South  Carolltia  for 
the  use  of'  the  South  tJaroUna  Penitentiary 
along  the  line  of  thte  Columbia  Canal.''  The 
case  came  on'  tot  a'  hearing  before  his  honor, 
J.  H.  Hudson,  presiding  judge,  at  the  Octo- 
ber, 1888,  term  of  court  for  Richland  ebunty. 
Upoh  thfe  pleadings  betog  read,  O.  W.  Bu- 
chtfnan,  assistant  attorney  general  of  South 
Carolina,  read  the  suggestion,  whlA  will  be 
ineoi-pofated  in  the  report  of  thfe  case,  sign- 
ed by  D.  Ai  Townsend,  attorney  genei^l  of 
South  Car<dtna;    articles  of '  agreement  be- 
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twe«n  W.  J.  Talbert,  sapwlntendent  of  the 
South  Carolina  Penitentiary,  and  the  defend- 
ant, dated  26tli  May,  1892;  deed  of  convey- 
ance of  realty  from  T.  J.  Rawla  to  the  atate 
of  South  Carolina,  dated  October  18,  1866; 
and  he  further  read  Acts  September  21,  1866 
(13  St  at  Large,  366),  February  9,  1882  (17 
St  at  Large,  873),  and  December  24,  1892  (21 
Stat  Large, 94).  The  assistant  attorney  gen- 
eral moved  that  the  suggestion,  articles  of 
agreement  and  deed  from  Rawls  to  the  state, 
above  mentioned,  be  filed.  He  stated  that  be 
appeared  for  the  purpose  of  this  motion  on- 
ly, and  refused  to  move  that  the  state  be 
made  a  party  to  the  action,  or  to  consent 
thereto.  The  presiding  Judge  ordered  that 
the  motion  to  file  be  granted.  Defendant's 
attorney  then  objected  to  the  court,  on  the 
groimds  (1)  that  the  cause  could  not  proceed 
without  the  state  being  made  a  party;  (2) 
that  the  state  Is  an  Indispensable  party;  (3) 
that  the  state  cannot  be  made  a  party.  The 
presiding  Judge  stated  that  he  would  hear 
further  argument  on  the  question  of  juris- 
diction after  the  testimony  was  heard,  in 
the  general  argument  of  the  case,  and  order- 
ed that  the  testimony  be  proceeded  with. 
After  the  testimony  was  closed,  and  argu- 
ment heard  by  the  presiding  Judge,  he  reai- 
dered  hla  decree,  which,  along  with  plaln- 
tilTs  exceptions  thereto,  will  be  set  forth  in 
the  report  of  the  case.  The  defendant.  In 
accordance  with  the  proper  practice,  gave 
notice  that  it  would  endeavor  to  support  the 
Judgment  of  the  court  below  upon  the  two 
additional  grounds:  "(1)  Because  be  held 
that  the  state  of  South  Carolina-  was  not  an 
indispensable  party  to  said  cause,  and  that 
the  court  cotild  proceed  to  Judgment  therein 
without  the  presence  of  the  state  as  a  party 
to  said  cause.  (2)  Because  be  Iield  that  the 
state  was  seised  in  fee  of  the  land  upon 
which  the  works  were  erected  by  defendant" 

The  complaint  alleges  two  causes  of  ac- 
tion,—one  for  Injunction  on  the  equity  side  of 
the  court;  the  other  alleging  title  In  tlie 
plaintiff,  and  claiming  damages  for  alleged 
Injuries  by  reason  of  unlawful  entry  upon 
its  land,  and  the  erection  of  a  steam  plant 
in  connection  with  the  wator-power  plant 
Heyward  v.  Mining  Co.  (S.  O.)  19  S.  B.  963. 

In  the  consideration  of  this  case,  it  must  be 
borne  in  mind  tliat  there  is  a  difference  where 
the  action  is,  in  effect  a  suit  against  the 
state,  and  where  the  state  is  an  indispen- 
sable party.  This  distincticHi  is  mentioned  in 
the  case  of  la  re  Ayers,  123  U.  S.,  at  page 
fiOO,  8  Sup.  Ct,  at  page  164,  where  it  is  said: 
"But  the  very  ground  on  -which  it  was  ad- 
judged not  to  be  a  suit  against  the  state,  and 
mot  to  be  one  in  which  the  state  was  a  neces- 
sary i^arty,  was  that  the  defendants  person- 
ally and  individually  were  wrongdoers, 
against  whom  the  complainants  had  a  clear 
right  of  action  for  the  recovery  of  the  prop* 
erty  taken,  or  its  value,  and  that  therefore  it 
was  a  case  in  which  no  other  parties  were 
necessary."    Section  143  of  this  Code  shows 


who  are  indispensable  parties.  It  provides 
that  "the  court  may  determine  any  contro- 
versy between  the  parties  before  it  when  it 
can  be  done  without  prejudice  to  the  rights 
of  others;  but  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  with- 
out the  presence  of  other  parties,  the  court 
must  cause  them  to  be  brought  In."  In  Fos- 
ter's Federal  Practice  it  is  shown  that  a  dif- 
ferent rule  prevails  as  to  parties  in  equitable 
actions  and  those  on  the  law  side  of  the  court 
Tliat  author.  In  section  37,  p.  76,  says:  "In 
actions  at  law,  *  •  *  where  an  Individual 
is  sued  as  for  Injuries  to  posons  or  prop- 
erty, real  or  personal,  •  •  •  the  govern- 
ment does  not  stand  behind  him  to  defend 
him.  If  he  has  the  authority  of  law  to  sne- 
tain  him  in  what  he  has  done,  like  any  other 
defendant,  be  must  show  it  to  tiie  court  and 
abide  the  result  In  either  case,  the  state 
is  not  bound  by  the  Judgment  of  the  court 
and  generally  its  rights  remain  unaffected. 
It  is  no  answer  for  the  defendant  to  say, 
'I  am  an  officer  of  the  government  and  acted 
under  its  authority,'  unless  he  shows  the  suf- 
ficiency of  that  authority.  Courts  of  equity 
proceed  upon  different  principles  as  to  par- 
ties. In  accordance  with  these  views,  it  was 
held,  in  the  case  from  which  the  foregoing 
extracts  are  taken,  that  a  suit  by  a  bondhold- 
er against  the  officers  of  a  state  and  a  rail- 
road company  whose  bonds  he  held,  to  have 
a  sale  of  mortgaged  property  to  the  governor 
of  Georgia,  claiming  to  act  in  his  individual 
capacity,  declared  void,  upon  the  ground 
tliat  the  governor  was  not  authorissed  to  bid 
In  said  property  for  the  state,  and  the  state 
liad .  no  constitutional  power  to  make  the 
purchase,'  could  not  be  maintained." 

One  of  the  objects  of  the  plaintiff's  action 
herein  is  to  have  declared  null  and  void  the 
contract  between  the  state  and  the  defendant 
as  to  the  500  horse  i>ower  of  water  power,  on 
the  ground  ttiat  the  state  could  not  lease  the 
same.  The  case  of  Cunningham  v.  Railroad 
Co.,  109  U.  S.  446,  8  Sup.  Ct  292,  shows  tliat 
the  state  is  an  indispensable  party,  and,  if 
she  refuses  to  become  a  party,  the  action  will 
l>e  dismissed  for  want  of  Jurisdiction.  In 
that  case  the  court  says:  "This  principle  is 
conceded  in  all  the  cases,  and  whenever  it 
can  be  clearly  seen  that  the  state  is  an  Indis- 
pensable party  to  enable  the  court  accord- 
ing to  the  rules  which  govern  its  procedure, 
to  grant  the  relief  sought  It  will  refuse  to 
take  jurisdiction."  Again:  "As  was  said  in 
Barney  v.  Baltimore  City,  6  WalL  280,  there 
are  persons  who  are  merely  formal  parties 
without  real  Interest  and  there  are  those 
who  have  an  interest  In  the  suit  but  which 
will  not  be  Injured  by  the  relief  sought  and 
there  are  those  whose  Interest  in  the  subject- 
matter  of  the  suit  renders  them  indispensa- 
ble as  parties  to  it  Of  this  latter  class  the 
court  said,  in  the  case  of  Shields  v.  Barrow, 
17  How.  ISO:  "They  are  persons  who  not 
only  have  an  interest  in  the  controversy,  but 
an  interest  of  such  a  nature  that  a  final 


Digitized  by  V^jOOyiC 


&  a)      C50LUMBIA  W.  P.  CO.  v.  COLUMBIA  ELECTMO  ST.  BY.,  L.  &  P.  CO. 


afl07 


decree  cannot  be  made  without  affecting  that 
intereet,  or  leaving  the  controTersy  in  sncb  a 
condition  that  Its  final  disposition  may  be 
wholly  inconsistent  with  equity  and  good 
conscience.'  'In  anch  cases,'  says  the  court 
In  Barney  v.  Baltimore  City,  6  Wall.  280,  the 
court  will  refuse  to  entertain  the  suit  when 
these  parties  cannot  be  subjected  to  its  Juris- 
diction.' "  The  complaint  and  the  suggestion 
filed  by  the  attorney  general  show  that  the 
state  has  Interests  which  would  be  affected 
by  granting  the  rdlef  prayed  for  In  the  com- 
plaint To  grant  such  relief  would  have  the 
effect  of  clogging  the  wheels  of  one  of  the 
branches  of  the  state  government,  to  wit.  Its 
penitentiary. 

In  the  case  of  Hagood  t.  Southern,  117  U. 
8.,  at  page  71.  6  Sup.  Ot,  at  page  608,  the 
court  says:  "The  defendants  In  the  present 
cases,  though  officials  of  the  state,  are  not 
authorized  to  enter  its  appearance  to  the 
suits  and  defend  for  it  in  its  name.  The  com- 
plainants are  not  entitled  to  compel  Ita  ap- 
pearance, for  the  state  cannot  be  sued  with- 
out its  consent.  And  the  court  cannot  pro- 
ceed to  the  determination  of  a  cause  and  con- 
troversy to  which  the  state  is  an  indispensa- 
ble party  without  its  presence.  *  *  •  The 
suggestion  that  it  has  had  the  opportunity 
and  the  invitati<»i  to  appear  is  immaterial, 
for  it  has  a  constitutional  right  to  insist  on 
Its  immunity  from  suit"  It  clearly  appears 
that  the  state  Is  an  indispensable  party. 

It  is  urged,  however,  that  the  objection  is 
not  properly  interposed.  This  objection  Is 
Jurisdictional  in  its  nature,  and  in  the  case 
of  Lowry  v.  Thompson,  25  S.  C.  419,  1  S.  B. 
141,  the  supreme  court,  of  its  own  motion, 
raised  such  objection,  which  was  sustained. 
The  state  being  an  indispensable  party,  and 
refusing  to  become  a  party,  the  cause  of  ac- 
tion on  the  equity  side  of  the  court  cannot 
be  sustained. 

We  come,  now,  to  a  consideration  of  the 
cause  of  action  on  the  law  side  of  the  court 
The  first  question  to  be  disposed  of  is  wheth- 
er or  not  the  state  is  an  Indispensable  party 
to  this  action.  In  the  case  of  Lowry  v. 
Thompson,  25  S.  0.  416,  1  S.  B.  141,  Chief 
Justice  Mclver,  speaking  for  the  court,  in  an 
exceedingly  clear  opinion,  says:  "It  will  be 
necessary,  first  to  dispose  of  the  question 
of  Jurisdiction;  for,  If  It  shall  be  determined 
that  the  court  has  no  Jurisdiction,  then  it 
would  be  not  only  unnecessary,  but  improp- 
er, to  undertake  to  decide  any  of  the  other 
questions  in  the  case.  That  a  state  cannot 
be  sued  in  any  of  ita  courts,  without  Its  ex- 
press consent  is  a  proposition  so  universally 
conceded  as  to  render  any  argument  or  au- 
thority to  support  it  wholly  unnecessary. 
If,  howevffl',  authority  should  be  asked  for, 
it  will  be  found  In  almost  every  case  which 
win  be  hereinafter  cited,  where  it  will  be 
found  that  the  proposition  has  tither  been 
distinctly  decided  or  expressly  recognized, 
and  we  are  not  aware  of  any  authority  to 
the  oontrary.    As  it  is  not  pretended  that 


any  sudh  consent  was  given  In  this  case, 
the  first  inquiry  is  whether  this  Is  really 
an  action  against  the  states  The  fact  that 
the  state  is  not  named  as  a  party  to  the  rec- 
wd  is  not  conclusive  of  this  inquiry,  though, 
at  one  time,  it  seems  to  have  been  so  held 
in  the  case  of  Osbom  v.  U.  S.  Bank,  9 
Wheat  788,  f(^owed  by  Davis  v.  Gray,  16 
Wall.  203;  but  these  cases,  so  far  as  this 
I>articular  point  is  concerned,  are  entirely 
Inconsistent  with  the  more  recent  decisions 
of  the  supreme  court  of  the  United  States, 
where  the  rule  seems  to  be  now  well  settled 
that  an  action,  though  in  form  against  an 
officer  of  a  state,  if  it  is  In  fact  a  suit  against 
the  state  Itsdf,  cannot  be  maintained,  even 
though  the  state  is  not  made  a  party  on  the 
record."  Louisiana  v.  Jumel  107,  U.  S.  711, 
2  Sup.  Ct  128;  Cunningham  v.  Railroad  Co., 
109  U.  S.  446,  3  Sup.  Ct  292,  609;  Hagood 
V.  Southern,  117  U.  S.  52,  6  Sup.  Ct  608.  In 
Cunningham  v.  Bailioad  Co.,  supra,  Mr.  Jus- 
tice Miller  reviews  this  whole  subject  and 
admits  that  It  is  not  an  easy  matter  to  rec(m- 
clle  the  varloxis  decisions  of  the  supreme 
court  of  the  United  States  upon  the  subject; 
and,  while  disavowing  any  attempt  to  do  so, 
be  proceeds  to  deduce  from  them  certain 
general  principles:  (1)  It  has  been  held  in  a 
class  of  cases  where  property  of  the  state, 
or  property  in  which  the  state  has  an  inter- 
est comes  before  the  court  and  under  its 
control,  in  the  regular  course  of  Judicial  ad- 
ministration,  without  being  forcibly  taken 
tronx  the  i)oeses8ion  of  the  government  the 
court  will  proceed  to  discharge  Its  du^  in 
regard  to  the  property;  and  the  state^  if  it 
chooses  to  come  in  as  plaintiff,  as  in  prize 
cases,  or  to  intervene  in  other  cases,  when 
she  may  have  a  lien  or  other  claim  on  the 
property,  will  be  permitted  to  do  so,  but 
subject  to  the  rule  that  her  rights  will  re- 
ceive the  same  consideration  as  any  other 
party  interested  in  the  matter,  and  be  sub- 
jected in  like  manner  to  the  judgment  of 
the  court  Of  this  class  are  the  cases  of 
The  Sh-en,  7  Wall.  162,  167;  The  Davis,  10 
WalL  15,  20;  and  Clark  v.  Barnard,  108 
U.  a  436,  2  Sup.  Ct  878.  (2)  Another  class 
of  cases  is  where  an  individual  Is  sued  in 
tort  for  some  act  injurious  to  another,  in  re- 
gard to  person  or  property,  to  which  his 
defense  Is  that  he  has  acted  under  the  or- 
ders of  the  government  In  these  cases  he 
is  not  sued  as,  or  because  he  is,  the  officer  of 
the  government  but  as  an  individual,  and 
the  court  is  not  ousted  of  Jurisdiction  be- 
cause he  asserts  authority  as  such  officer. 
To  make  out  his  defense,  he  must  show  that 
his  authority  was  sufficient  in  law  to  pro- 
tect him.  The  somewhat  fiimoos  case  of 
U.  S.  T.  Lee,  106  U.  S.  196,  1  Sup.  Ct  240, 
is  cited,  as  bdonging  to  this  class,  and  to  It 
we  may  add  the  subsequent  case  of  Poln- 
dexter  v.  Oreenhow,  114  U.  8.  270,  5  Sup.  Ct 
903,  962.  (8)  A  third  class,  which  has  given 
rise  to  more  controversy,  is  where  the  law 
haa  Imposed  upon  an  officer  of  the  govern- 


Digitized  by  VjOOQIC 


looe 


SOUTEEASTKaN  RBPORTBB,  VoL  2a 


(S:C 


ment  a  wdl-deflned-  duty  In  regard  ta  a 
apedflc  matter,  not  affectingi  the  general 
powers  or  functions  of  the  government,  but 
in  the  performance  of  which  one  or  more 
Individuals  have  a  distinct  interest,  capable 
«f  enforcement  bj  Judicial  process." 

The  def^idant  is  sued  for  damages  grow- 
ing ont  of  alleged  injuries  to  plaintiff's  prop- 
erty, and  the  case  falls  within  the  rule  lajd 
down  under  the  second  head,  supra;  and 
therefore  the  state  is  not  an  indispensable 
party.  This  conclusion  is  in  harmony  with 
tile  pirlnclples  enunciated  In  the  case  of  Pen- 
noyer  v.  McConnaught,  140  D.  S.  1,  11  Sup. 
Gt  696,  In  which  the  leading  authorities  on 
this  subject  are  referred  to. 

Having  reached  the  conclusion  that  the 
state  is  not  an  indispensable  party  In  deter- 
mining this  cause  of  action,  the  next  que»- 
tion  for  consideration  is  whether  or  not  the 
con traet  between  the  state  and  the  defend- 
ant, relative  to  the  500  horse  power  of  water 
power,  is  null  and  void.  This  contract  re- 
ceived legislative  construction  when  it  was 
ratified  by  the  act  of  the  legislature  hereinbe- 
fore mentioned,  and,  although  «iuch  construc- 
tion is  not  binding  on  this  court,  still  It 
shows  the  intention  of  the  state  when  It  re- 
served the  500  horse  power  of  water  power. 
We  think  the  construction  placed  upon  said 
contract  In  1882  by  the  legislature,  aa  to 
the  500  horse  power  reserved  to  the  state, 
was  In  harmony  with  the  terms  of  said  con- 
tract; the  proviso  to  section  7  of  the  act  of 
1887  being  that  the  right  of  the  Btate  to  the 
free  use  of  the  said  500  horse  power  should 
be  absolute.  The  use  of  the  word  "abso- 
lute" wasfor  the  purpose  of  creating  a  right 
in  the  state  to  this  500  horse  power  separa- 
ble and  distinct  from  ownership  in  other 
lands,  and  not  dependent  upon  any  particular 
lands  to  which  it  may  be  appurtenant  This 
reservation  was  a  right  of  profit  d  prendre. 
Campbell,  C.  J.,  in  delivering  the  opinion  of 
the  court  in  Hail  v.  City  of  Ionia,  38- Mich. 
493,  says:  "There  Is  no  foundation  for  the 
dalm  that  a  right  to  the  perpetual  use  of  wa- 
ter must  be  dependent  upon  a  particular  es- 
tate with  which  It  is  connected.  Some  con- 
fusion has  perhaps  been  caused  by  an  at- 
tempt among  writers  to  create  symmetry  in 
the  law,  by  putting  all  rights  connected  with 
land,  or  springing  from  them,  into  classes, 
and  by  speaking  of  these  particular  rights  as 
easements,  which  very  commonly  require 
both  a  dominant  and  servient  estate.  But 
every  right  of  property  must  usually  have 
some  peculiar  qualities  of  its  own,  which 
must  not  be  destroyed  by  inappropriate  at- 
tempts to  classify  it  with  different  kinds. 
The  old  ttiaxim,  'omnis  deflriitio  periculosa,' 
is  especially  true  when  things  of  essentially- 
different  qualities  are  placed  together  under 
«ne  head.  The  value  of  water  as  a  distinct 
inheritance,  either  for  creating  poWer  or  ^or 
•tlier  purposes  of  use  or  consumption,  has 
been  recognized  in  all  periods,  and  Its  ownet- 
•hip  is  well  established  as  not  dependent  on 


lands  to  which  ft  may  be  appnrtenant,  bnt 
as  having  a  s^arate  and  intrinsic  import- 
ance. There  may  be  an  occasional  dictum, 
and  possibly  some  decisions,  to  the  contrary; 
but  most  cases  where  any  donbt  seems  raised 
on  this  question  will  be  found  to  rest  on  pe- 
culiar facts  which  in  no  way  involved  the 
general  doctrine.  The  facts  are  often  such 
as  to  confine  the  use  of  water  not  only  to 
special  places,  bnt  also  to  specified  purposes. 
But  this  limited  use  is  the  exception,  and 
not  the  rule,"— citing  a  nnmber  of  anthori- 
ties.  Proceeding,  he  says:  "Experience  baa 
shown  that  in  many  instances  the  right  to 
use  and  dispose  of  water  may  not  aalj  be 
more  valuable  than  any  land  which  is  oecn- 
pted  for  Its  gathering  and  disposal,  but  it  Is 
also  of  special  value  to  be  taken  to  a  dis- 
tance, and  parceled  out  among  several  users 
or  occupants.  Waterworks  are  only  made 
available  by  the  sale  of  water  to  consumers, 
and  valuable  water  power  is  frequently  dis- 
tributed among  several  mills  In  large  and 
small  quantities,  and  may  not  be  used  by 
the  ovrner  at  all.  The  ownership  of  It  can- 
not be  confined  to  the  right  in  the  nature  of 
a  license,  and  is  as  well  recognised  a  title 
or  interest  of  a  real  nature  as  land  itself, 
without  some  use  of  which  it  could  not  be 
made  available."  Foster,  J.,  in  speaking  for 
the  court  in  Goodrich  v.  Burbank,  12  Allen, 
459,  uses  this  language:  "The  water  itself 
may  not  be  the  subject  of  propwty,  but  the 
right  to  take  it,  and  to  have  pipes  laid  In  the 
BoU  of  another  for  that  purpose,  and  to  en- 
ter upon  the  land  of  another  to  lay,  repair, 
and  renew  such  pipes,  is  an  Interest  in  the 
realty,  assignable,  descendible,  and  devisa- 
ble. On  this  subject  the  language  of  Judge 
Curtis  Is  as  follows:  'I  know  of  no  rule  of 
the  common  law  which  prohibits  grants  of 
the  Incorporeal  right  to  divert  water  from 
being  made  in  gross.  If  I  have  a  spring,  I 
may  6ell  the  right  to  take  water  from  It  by 
the  pipes  te  one  who  does  not  own  the  land 
across  which  the  pipes  are  to  be  carried,  and 
t  may  either  restrict  the  use  to  a  particular 
house,  or  niot,  as  I  please.  It  is  true  the 
grantee  Cannot  make  the  grant  usefnl  with- 
out acquiring  from  the  owner  of  the  inter- 
mediate land  the  right  to  lay  pipes  therein, 
tior  can  be 'use  the  water  in  a  house  until 
he  obtains  the  right  to  possess  that  house. 
But  these  may  be  required  afterwarda.  In- 
corporeal rights  may  be  inseparably  annexed 
to  a  particular  messuage  or  tract  of  land  by 
the  grant  which  creates  them,  and  makes 
them  incapable  of  separate  existence.  But 
they  may  also  be  granted  In  gross,  and  after- 
wards, for  purposes  of  enjoyment,  be  an- 
nexed to  a  messuage  or  land,  and  again  aev- 
'ered  therefrom  by  a  conveyance  of  the 
messuage  or  land  without  the  right,  or  a 
conveyance  of  the  right  without  the  land.' 
Lonsdale  Co.  v.  Moles,  21  Law  Rep.  G64, 
Fed.  Cas.  Noi'  4,896.  We  are  nnable  to  distin- 
guish between  the  right  to  take  water  by  a 
canal  from  a  pond  for  the  'puix>OBe  of  power. 
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»iid  tine  tight  to  take  It  from  a  spring -In  a 
pipe  toT  domestic  purposes,  the  ■watering  of 
ca.ttle,  or  to  supply  an  artificial  Jet  or  fotm- 
taln,    and  to  sell  It  to  otbet^  for  any  uses 
tliey  may  desire  to  make  of  It"    The  follow- 
ing   antliorltles  will  also  throw  llgW  upon 
tills   snbject:     Pishing  Co.  v.  Carter,  61  Pft. 
St.    39;    19  Am.  &  Bng.  Enc.  Law,  p.  2!»; 
Gould,  "Waters,  f  209,  p.  582;   PobU  t.  Mo**.- 
ley,  33  "Wis.  482;   Waahb.  Easem.  SI  128,  129; 
Ans.  'Water  Courses,  f  148.    We  are  of  opin- 
ion tliat  the  contract  between  the  state  and 
tlie  defendant  was  not  null  and  void; 

It  is  contended  that  said  contract  did  not 
confer  upon  the  defendant  the  right  to  erect 
tbe   steam  plant.     This  depended  upon  the 
fact   -whether  it  was  merely  incidental  to, 
and  esBentlal  to,  the  enjoyment  of  the  use  of 
the  water-power  plant     The  parties  of  the 
action  had  the  right  of  trial  by  Jury  as  to 
the  legal  Issues  raised  by  the  pleadings,  bat 
neither  a  demand  was  made  therefor  on  cir- 
cuit, nor  is  there  an  exception  raising  such 
question.     The  court  must  assume  that  the 
circuit  Judge  properly  decided  all  questions 
of  fact  upon  which  his  Judgment  had  neces- 
sarily to  rest     Even  If  there  was  error  on 
his  part  in  his  findings  of  fact,  it  Is  not  the 
snbject  of  rerlew  by  this  court  in  a  law 
case.     This  court,  therefore,  cannot  review 
the  testimony  for  the  purpose  ot  determining 
whether  or  not  the  steam  plant  was  merely 
incidental  to  the  water-power  plant,  and  es- 
sential to  the  enjoyment  of  its  use.    For  the 
same  reason  we  cannot  review  his  honor's 
finding  of  fact,  In  effect,  that  the  plaintiff  Is 
owner  in  fee  of  the  land  described  in  the 
complaint,  subject  to  the  right  of  the  state 
to  the  000   horse  power   of    water   power. 
These  views  render  it  unnecessary  to  decide 
specifically  the  other  exceptions  herein.     It 
is  the  Judgment  of  this  court  that  for  the 
reasons  herein  set  forth,  the  Judgment  of  tbe 
circuit  court  be  aflBrmed. 


(43  s.  0. 197) 

PAKB  V.  SPARTANBUEG,  U.  &  O.  R.  CO. 

(Supreme  Conrt  of  Soath  Carolina,     Feb.  19, 

1895.) 

ItSiM.  or  Kauhoas— NsoLioaNOB  or.  Lessbb's 
RECsivaa.  . 
A  railroad  company  which  has  leased  its 
line  to  anotlier  company  is  liable  for  injuries 
eaneed  in  the  op»ratioo  of  tbe  road,  though  it 
ii  being  operated  by  receivers  appointed  for 
the  lessee. 

Appeal  from  common  pleas  circuit  court 
of  Fairfl^d  county;   Bmeipt  Gary,  Judge. 

Action  by  Henry  L.  Parr  against  the  Spar- 
tanburg, Union  &  Columbia  Railroad  Com- 
pany to  recover  damages  for,  the  negligent 
killing  of  a  male  coit  From  an  affirmance 
1)7  the  circuit  court  of  a  judgment  of  a  trial 
jnstlcQ  for  plaJUitlfC,  defendant  appeaJa  Af- 
firmiod.  ,  . 

I.  S.  Cotbran  and  W.  t>.  Douglass,  for'  ap- 
pelant Ragsdale  &  Ragsdale,  for  respond- 
«ttt 

T.20&K.no.25— 64 


POPE,  J.  The  plaintiff  Hrotight  an  actioB 
against  tbe  defendant  before  7o&  McMeekIn, 
Bsq.,  a  trial  jiBstice  in  and  for  FairfieM 
oonn^,  in  June,  1893,  for  995  damages  for 
the'  negligent  killing  of  plaintiff's  mule  colt 
The  defendant  denied  any  liability  for  tbe 
tort  on  tbe  ground  that  it  had  leased  its 
railroad  to  the  Richmond  &  Danville  Rail- 
road Company,  which  latter  company  had, 
Under  the  order  of  the  United  States  circuit 
court,  been  put  Into  the  bands  of  receivers, 
who  were  operating  such  leased  road  at  the 
time  the  mule  colt  ^as  killed.  The  trial  jus- 
tice overruled  the  defense,  and  gave  plain- 
tiff his  Judgment  for  $95.  Thereupon  the 
defendant  appealed  to  the  circuit  court  upon 
two  grounds:  First  that  it  was  not  liable 
for  any  tort  while  its  property  was  managed 
by  receivers  of  Its  lessee;  second,  that  plain- 
tiff bad  failed  to  prove  ownership  of  the 
mule  colt  This  appeal  came  to  be  heard 
before  the  Honorable  Elmest  Gary,  as  pre- 
rtdlng  judge,  who  overruled  I>oth  grounds 
of  appeal,  and  afllrmed  the  Judgment  of  the 
trial  Justice.  From  this  judgment  the  de- 
fendant now  appeals  to  this  conrt  niMn  the 
single  ground  that  It  cannot  be  held  liable 
for  this  tort,  which  occurred. while  its  prop- 
erty was  in  the  bands  of  receivers  of  Its  les- 
see, under  the  appointment  of  the  United 
States  circuit  court 

We  have  been  very  much  Interested  by 
the  clear  and  able'  argument  of  the  counsel 
for  appellant  He  frankly  admits  that  un- 
der the  authority  of  the  cases  of  National 
Bank  v.  Atlanta  &  C.  A.  L.  Ry.  Co.,  25  S.  C. 
222,  and  Harmon  v.  Railroad  Co.,  28  S.  O. 
401,  5  8.  E.  835,  re-enforced  by  the  ca;Be  of 
RaUroad  Co.  v.  Brown,  17  Wall.  450,  he  can- 
not contend  that  if  the  defendant  railroad 
were  hi  the  hands  of  its  lessee,  the  Rich- 
mond &  Danville  Railway  Conrpany,  it  would 
not  be  liable  to  the  plaintiff  for  this  tort  Yet 
he  contends  that  when  defendant's  proper- 
ty passed  Into  the  hands  of  receivers  of  its 
lessee,  the  defendant  ceased  to  be  liable  for 
torts  that  occurred  while  such  receivers  had 
control  of  its  property,  and  that  the  plaintiff 
must  apply  to  the  court  whose  servants 
'the  receivers  are,  for  his  relief.  It  seems 
that  the  'defendant  was  not  a  party  to  the 
salt  in  the  United  States  circuit  court  when 
receivers  were  appointed  to  take  charge  of 
and  operate  lessee's  property.  The  respondent 
here  suggests  that  this  presents  a  barrier  to 
the  assertion  by  the  defendant  of  Its  release 
of  responsibility  for  this  tort;  that  these 
receivers  of  the  Richmond  &  Danville  Rail- 
way Company  are  lii  no  sense  Its  (defend- 
ant's) receivers;  therefore  that  granting  that 
the  Richmond  &  Danville  Railway  Company, 
as  a  corporation,  Is  not  liable  for  any  torts 
occurring  while  Its  property  is  operated  by 
the  court,  through  the  hands  of  receivers,  it 
does  not  follow  that  the  defendant  who  la 
not  Iti  tbe  hands  bf  a  receiver,  can  invoke 
this  freedom  from  riesponsfbllity  for  this  tort 
Upoh  a  full  consideration  of  bur  easels,  it  Will 
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be  aacertelned  tiiat  the  prlndple  tmderlylnK 
the  doctrine  that  a  railroad  company  can- 
not avoid  responsibility  for  Its  contracts  or 
delicts  by  leasing  its  lien  to  another  is  that 
■nch  leasing  Is  a  roluntaty  act  of  the  char- 
tered railroad,  and  that  such  contract  for 
leasing  has  a  valuable  consideration,  moving 
the  lessor  to  transfer,  for  the  time,  its  power 
to  transport  passengers  and  freight  for  hire 
to  another.  See  page  221  of  National  Bank 
V.  Atlanta  &  O.  A.  Ia,  By.  Co.,  supra,  where 
the  present  chief  Justice,  in  announcing  the 
opinion  of  the  court,  says:  "When  a  railroad 
or  other  ooriwratlon  recdves  Its  charter  from 
the  state,  conferring  certain  franchises, 
rights,  and  privileges,  it  is  upon  the  consid- 
eration that  such  corporation  shall  perform 
the  duties  and  fulfill  the  obligations  which 
it  at  the  same  time  incors.  The  fact  that 
the  corporation  ehoote*  to  perform  those  du- 
ties and  fulfill  its  obligations  to  the  com- 
munity through  another,  whether  as  lessee 
or  otherwise,  cannot  release  it  from  the  ob- 
ligations which  it  assumed  by  the  acceptance 
of  its  charter."  (Italics  ours.)  So,  also,  see 
page  404,  28  S.  C,  and  page  835,  5  S.  E., 
of  Harmon  v.  Railroad  Co.,  supra,  where  the 
same  learned  Judge  says:  "As  was  said  in 
one  of  the  cases,  if  it  were  otherwise  a  tail- 
road  company,  by  leasing  its  road  to  trre- 
eponslble  persons,  might  enjoy  all  the  bene- 
fits conferred  by  Its  charter,  and  practically 
leave  the  public  generally,  as  well  as  individ- 
uals, without  any  of  the  protection  which  the 
obligations  imposed  upon  the  company  by 
the  charter,  as  well  as  the  general  law  of 
the  state,  were  designed  to  afford.  Accord- 
ingly, we  find  it  laid  down  by  Mr.  Justice 
Davis  in  the  case  of  Railroad  Co.  v.  Brown, 
17  Wall.  4S0,  as  the  accepted  doctrine  of 
this  country,  that  a  railroad  company  can- 
not escape  the  performance  of  any  duty  or 
oUigatlon  imposed  by  its  charter  or  the  gen- 
eral laws  of  the  state,  by  a  voluntary  sur- 
render of  its  road  Into  the  hands  of  lessees.' " 
(Italics  ours.)  This  principle  is  admitted  by 
the  appellant  here.  A  careful  consldeiatlm 
of  the  authorities  which  restrict  this  doc- 
trine when  a  railroad  has  passed  into  the 
liands  of  receivers  appointed  by  a  court  will 
show  that  such  restriction  Is  based  upon  the 
fact  that  where  receivers  are  appointed,  and 
operate  a  railroad,  such  a  contract  is  not  the 
voluntary  act  of  such  railroad.  There  is  no 
contract  of  the  road  devolving  its  fran- 
chises and  property  upon  the  receivers.  The 
surrender  to  the  receivers  Is  an  enforced  act 
of  the  railroad. 

It  seems  to  us  that  this  defendant  cannot 
■ay  that  the  appointment  of  receivers  of 
the  Bicbmond  &  Danville  Railroad  (Company 
alters  their  status.  The  only  ligament  that 
binds  them  to  these  receivers  is  one  of  self- 
interest,  via,  the  payment  of  the  stipulated 
price  of  the  lease.  If  this  is  not  paid  by 
these  ofQcers,  their  property  and  franchises 
may  be  recovered  at  once.  If  it  Is  paid, 
tiMy  luiTa  no  riglit  to  complain  that  the  pub- 


Utt,  or  private  individuals,  hold  them  to  tbe 
p^ormance  of  their  duties  under  their  cluuv 
ter  or  tbe  general  laws  of  tbe  state.  They 
suggest  that  application  should  be  made  to 
the  court  which  appointed  and  controls  the 
receivers,  by  the  plaintiff  here.  Why  may 
not  the  plaintiff  reply,  "Pay  me  for  the  de- 
struction of  my  property  by  the  agents  of 
your  lessees,  and  then  yon  may  apply  to  the 
court  to  be  reimbursed  from  the  funds  earn- 
ed by  the  receivers"?  We  are  satisfied  that 
tbe  circuit  Judge  has  committed  no  error. 
It  is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 


(«  8.  c.  U8» 
STATB  ▼.  BOWMAN. 

(Supreme  Court  of  South  Carolina.  Feb.  16; 
1895.) 
Finding  iNDicTuairr  —  Nbobssitt  o*  AmvATR. 
A  prosecating  officer  may,  on  his  own  mo- 
tion, present  a  bill  to  the  grand  jury  without 
the  presentment  of  an  affidavit  chargmg  the  of- 
fense, if  he  deems  it  necessary  for  the  public 
good,  and  his  action  in  so  doing  will  be  disturb- 
ed only  for  abuse  of  discretion. 

Appeal  from  general  sessions  circuit  coort 
of  Beaufort  county;  I.  D.  Wltherspoon, 
Judge. 

Application  by  Arthur  Bowman  for  a  writ 
of  habeas  corpus.  From  an  order  denying 
the  application,  he  appeals.    Affirmed. 

The  agreed  statement  of  facts  la  as  fol- 
lows: 

"The  petitioner.  Arthur  Bowman,  was  ar- 
rested upon  a  bench  warrant  issued  by  the 
clerk  of  the  court  of  general  sessions  for  this 
county.  No  affidavit  charging  any  offense 
was  made  by  any  person  against  said  peti- 
tioner before  any  committing  or  examining 
offlcffl,  and  no  warrant  was  Issued  by  any 
officer  for  the  arrest  of  said  Arthur  Bow- 
man, but  the  solicitor  of  his  own  motion, 
upon  the  request  of  tbe  prosecutor  and  hU 
statement,  gave  out  a  bill  of  Indictment 
against  said  Bowman,  charglug  assault  and 
battery  with  intent  to  kill,  upon  which  the 
grand  Jury  found  a  'true  bill,'  and  thereupon 
petitioner  was  for  the  first  time  arrested 
upon  a  bench  warrant,  as  aforesaid.  Some 
ten  days  or  mwe  before  the  opening  of  the 
court  of  sessions,  Trial  Justice  S.  C.  Cun- 
ningham held  an  examination  Into  the  same 
charge  agralnst  said  Bowman,  in  due  course 
of  law,  upon  affidavit  made  and  warrant  is- 
sued, and  after  full  Investigation  dismissed 
the  said  Bowman,  and  no  further  proceed- 
ings were  had  untO  as  above  stated  by  the 
solicitor." 

The  ord»  of  the  court  Is  aa  follows: 

"The  grand  Jury  having  found  a  true  bill 
in  the  above-entitled  case,  tbe  defendant, 
Arthur  Bowman,  was  arrested  under  a  ben<^ 
warrant.  Upon  an  agreed  statement  of  tacts, 
the  defendant  petitions  the  court  to  be  dis- 
charged from  the  custody  of  sheriff.  It  ap- 
pears that  Trial  Justice  S.  O.  Onnningtuut 
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held  an  ezamlnatlon  lAto  tbe  same  charge 
against  the  defendant  some  ten  days  before 
the  commencing  of  the  conrt  of  general  eea- 
slonB  for  Beaufort  county,  and  discharged 
the  defendant  At  the  prea«it  term  of  the 
court  of  general  sessions  for  Beaufort  coun- 
ty the  solicitor  felt  it  to  be  his  duty  to  pre- 
sent a  bill  to  tbe  grand  Jury  for  the  same 
offense,  upon  which  a  true  bill  was  found 
after  the  examination  of  witnesses  by  the 
grand  Jury.  The  counsel  for  the  defendant 
insists  tliat  the  defendant  should  be  dis- 
charged, as  the  bill  found  by  the  grand  Jury 
was  not  based  upon  an  affldarlt  charging 
the  defendant  with  any  offense,  but  that  the 
prosecution  in  this  court  was  instituted  upon 
the  motion  of  the  solicitor.  It  seems  to  me 
that  the  sections  of  the  constitution  and  of 
the  General  Statutes  cited  and  relied  upon 
by  defendant's  counsel  apply  to  the  rights 
of  a  defendant  charged  with  crime  when 
placed  upon  his  trial.  I  do  not  find  any- 
thing in  the  constitution  or  laws  of  this  state 
that  prohibits  the  proceeding  under  which 
the  defendant  was  arrested  and  is  now 
within  custody  of  the  sheriff.  The  defend- 
ant has  the  right  to  apply  for  ball  before  a 
trial  Justice,  and  this,  it  seems  to  me.  Is  his 
proper  remedy.  It  is  therefore  ordered  and 
adjudged  that  the  defendant's  petition  for 
his  discharge  from  custody,  ni>on  the  ground 
that  he  has  not  been  prosecuted  according  to 
law,  be  refused,  without  prejudice,  however, 
to  the  defendant's  right  to  apply  to  a  trial 
Justice  for  bail,  if  he  be  so  advised.  Septem- 
ber 14,  1894.  L  D.  Witherspoon,  Presiding 
Judge." 

To  this  order  exceptions  were  taken  on  the 
following  grounds: 

"(1)  Because  his  honor  erred  In  holding 
that  the  solicitor  could  upon  his  own  motion, 
and  without  information,  on  oath  institute, 
through  the  medium  of  the  grand  Jury,  the 
prosecution  of  a  citizen.  (2)  Because  his 
honor  held  that  a  bill  of  Indictment  could  be' 
given  out  by  the  solicitor  on  his  own  motion, 
without  there  having  been  any  charge  pre- 
ferred on  oath  as  the  foundation  of  such 
bill  of  indictment  (3)  Because  his  honor 
held,  in  effect  that  a  citizen  could  be  held  to 
answer  to  an  indictment  he  never  having 
been  confronted  with  his  accusers,  or  had  the 
opportunity  to  cross-examine  them.  (4)  Be- 
cause to  hold  a  citizen  to  answer  to  an  in- 
dictment, found  by  a  grand  Jury,  lyhen  such 
citizen  was  ignorant  of  the  fact  even  tliat  a 
charge  had  been  made  against  him,  and  had 
not  been  charged  on  oath  with  the  commis- 
lAon  of  any  offense,  and  had  not  been  ar- 
rested, and  had  the  opportunity  of  confront- 
ing and  cross-examining  the  witnesses 
against  him,  was  error,  and  the  circuit  Judge 
should  BO  have  found.  (S)  Because  the  cir- 
cuit Judge  erred  in  holding  that  there  being 
no  provision  in  the  constitution  or  laws  of 
tbe  state  prohibiting  such  proceeding,  such 
proceeding  was  therefore  lawful.  (6)  Be- 
ettuse  the  circuit  Judge  erred  In  not  dischar- 


ging the  petitioner,  and  in  not  holding  that 
he  was  illegally  arrested  and  held  in  cus- 
tody." 

W.  J.  Verdler  and  A  M.  Boozer,  for  appel- 
lant   O.  Duncan  Bellinger,  for  the  State. 

GART,  3.  The  agreed  statement  of  facts 
upon  which  the  case  was  heard  by  his  honor. 
Judge  Witherspoon,  together  with  the  order 
of  Judge  Witherspoon  and  appellant's  excep- 
tions, will  be  set  out  in  the  report  of  the 
case.  His  honor.  Judge  Witherspoon,  states 
in  his  order  that  the  attorney  for  the  defend- 
ant moved  for  the  discharge  of  the  prisoner 
on  the  grounds  that  "the  bill  found  by  the 
grand  Jury  was  not  based  upon  an  affidavit 
charging  the  defendant  with  any  offense,  but 
that  the  prosecution  in  this  court  was  insti- 
tuted upon  the  motion  of  the  solicitor."  The 
failure  of  the  presiding  Judge  to  sustain  this 
objection  is  made  the  ground  of  appeal  to 
this  court  In  the  case  of  U.  S.  v.  Kilpatrlck, 
16  Fed.  766,  the  court  says:  "The  district 
attorney,  according  to  the  usual  practice, 
may,  on  his  official  responsibility,  send  a  bill 
to  a  grand  Jury  without  a  prior  arrest  and 
binding  over;  but  he  should  exercise  this 
power  cautiously,  and  never  so  act  unless 
convinced  that  the  exigencies  of  the  occasion 
or  the  general  public  good  demand  it  If  he 
has  any  doubts  as  to  the  propriety  of  such 
action,  he  should  consult  the  court  1  Whart. 
Cr.  Law,  §  45S,  and  notes.  Mr.  Justice  Field, 
in  an  able  and  well-considered  charge  to  a 
grand  Jury  in  Oalifornla  (5  Am.  Law  J.  259), 
very  clearly  defined  his  views  as  to  the  pow- 
ers and  duties  of  grand  Juries  in  the  federal 
courts.  He  said,  in  substance,  that  their  in- 
vestigations are  limited  to  such  offenses  as 
are  called  to  their  attention  by  the  court,  or 
tuhmitted  to  their  eontideration  by  the  dit- 
triet  aiiomey;  or  Buch  as  may  come  to  their 
knowledge  in  the  course  of  their  investiga- 
tions of  matter  brought  before  them,  or  from 
their  own  observations;  or  such  as  may  be 
disclosed  by  the  members  of  the  body.  With 
the  above  txeeplioTit,  he  was  of  opinion  that 
all  criminal  prosecutions  should  be  commen- 
ced by  preliminary  examinations  before  a 
magistrate,  where  a  person  accused  of  crime 
may  meet  his  accuser  face  to  face,  and  have 
an  opportunity  for  defense,  as  this  method 
of  procedure  affords  the  citizen  the  greatest 
security  against  false  accusations  from  any 
quarter.  He  also,  in  strong  terms,  directed  the 
grand  jurors  not  to  allow  prieate  prosecutors 
to  intrude  themselves  into  the  grand-Jury 
room,  and  present  accusations."  (Italics  ours.) 
In  Thompson  &  Merrlam  on  Juries  (section 
607)  it  is  said:  "It  is  provided  by  the  sixth 
amendment  to  the  constitution  of  the  United 
States,  among  other  things,  that  'in  all  crim- 
inal prosecutions  the  accused  shall  enjoy  the 
right  *  *  *  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confront- 
ed with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining  witnesses 


Digitized  by 


Google 


1012' 


SOUTHKASTBRN  BDPOfRTBB,  Vol.  20. 


(X.  a 


In  his  favor,  and  to  have  the  assistance  of 
counsel  for  his  defense.'  Although  the  set- 
tled construction  of  this  provision  is  that  it 
was  not  assigned  as  a  limit  upon  the  state 
governments  in  reference  to  their  own  citi- 
zens, but  exclusively  as  a  restriction  upon 
federal  power,  It  is  believed  that  a  provision 
of  similar  import  will  be  found  in  the  consti- 
tution of  each  state.  Such  a  provision  does 
not  prohibit  other  modes  of  originating  crimi- 
nal charges  against  offenders  than  that  by  a 
prosecution  before  a  committing  magistrate." 
In  section  008  It  is  said:  "The  grand  Jury 
is  not  necessarily  deterred  from  finding  an 
Indictment,'  because  at  the  time  the  charge 
is  presented  to  them  it  is  undergoing  exam- 
ination before  a  magistrate.  This  circum- 
stance has  only  a  persuasive  force  with  the 
body  to  postpone  action  upon  the  charge. 
Gases  may  be  readily  Imagined  where  It  is 
highly  Important  to  proceed  by  Indictment 
without  delay,  and  the  law  does  not  Inter- 
fere with  the  exercise  of  discretion  by  the 
grand  jury  in  such  emergencies."     In  section 

610  It  Is  said:  "In  view  of  the  fact  that  the 
grand  jury  have,  from  time  Immemorial,  pos- 
sessed the  power  to  present  for  offenses  oth- 
er than  those  brought  to  their  attention  by 
bills  formally  prepared.  It  Is  clear  that  so 
important  a  right  of  the  people  will  not  be 
divested,  unless  by  the  positive  terms  of  a 
statute  which  will  admit  of  no  other  con- 
struction. The  statutes  generally  provide 
for  the  examination  of  accused  persons  by 
committing  magistrates,  and  direct,  with  con- 
siderable detan,  how  this  proceeding  shall 
be  conducted.  Nevertheless  the  accused  can- 
not, by  virtue  of  such  statutes,  show,  in 
abatement  of  an  indictment,  that  no  prelim- 
inary examination  was  had.  The  examina- 
tion enjoined  is  a  mere  expedient  to  prevent 
the  suspected  person  from  escaping,  or  for 
preserving  the  evidence,  or  keeping  the  wit- 
nesses in  control.  Otherwise  it  is  clear  that 
no  case  could  be  brought  before  a  grand  jury, 
unless  the  defendant  were  under  arrest,  and 
this  he  might  elude  until  the  offense  should 
be  condoned  by  a  statute  of  limitation.  Fur- 
thermore, the  determination  of  the  magis- 
trate to  discharge  an  accused  person  would 
be  conclusive  against  the  public.  He  might 
grossly  err,  or  act  from  improper  motives, 
and  there  would  be  no  remedy."     In  section 

611  it  la  said:  "Indictments,  however,  orig- 
inate with  the  grand  jury  in  a  variety  of 
ways,  which  will  now  be  noticed:  (1)  by' 
tfa^  court  giving  a  mattei*  of  general  notorie- 
ty specially  in  charge;  (2)  by  the  exercise  of 
powers  ex  officio  of  the  prosecuting  officer; 
(8)  from  the  knowledge  of  the  grand  jury; 
(4)  by  the  exercise  of  general  and  special  In- 
quisitorial powers  by  that  body.  The  pro- 
cedure here, indicated  is  not  recognized  by  all. 
eonrts.  Few,  if  any,  courts  would  deny 
what  Is  stated  In  propositions  1  and  2."  In 
section  613  it  is  said:  "Anothe^  exception  to 
the  general  rule,  is  the  conceded  right  of  the 
attorney  general,  or  other  prosecuting  olScer, 


to  bring  to  the  attention  of  the  grand  Jury 
the  circumstances  of  a  particular  case  for 
their  action.  In  practice,  this  power  should 
be  cautiously  exercised,— geneFally  under  the 
direction  of  the  court,— and  never  unless  the 
public  good  demands  It  It  is  evident  that 
this  emergency  includes  a  limited  class  of 
cases;  for  example,  such  as  where  the  ac- 
cused has  fled  the  state,  and  an  indictment 
found  may  be  required  previous  to  demand- 
ing him  from  a  neighboring  state,  or  where 
a  less  prompt  mode  of  proceeding  might  lead 
to  the  escape  of  the  offender.  When  the  pub- 
lic officer  exercises  this  power  without  some 
pressing  and  adequate  necessity  to  justify 
the  course,  it  is  the  duty  of  the  court  to  set 
the  officer's  act  aside.  The  action  of  the  offi- 
cer and  the  court  can  be  made  the  subject 
of  review  by  an  appellate  court  only  when 
the  abuse  of  their  powers  is  both  manifest 
and  flagrant."  There  is  nothing  In  the  "case" 
showing  that  the  exeiclse  of  this  power  was 
abused.  It  is  the  judgment  of  this  court 
that  the  order  of  the  circuit  court  be  affirmed. 


016  N.  C.  ») 

LATHAM  V.  BLLia 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1885.) 

CCBTODT  ov  Child— Rmsts  of  Fatbbb. 

Am  against  the  claim  of  a  child's  ma- 
ternal grandparents,  and  in  the  absence  of  any 
deed  to  them  of  the  custody  of  the  child,  its 
father,  who  is  morally  and  financially  fitted  to 
care  for  it,  is  entitled  to  the  custody. 

Appeal  from  superior  court,  Beaufort  coun- 
ty; Mclver,  Judge. 

Petition  by  B.  B.  Latham  for  a  writ  of 
habeas  corpus  to  obtain  the  custody  of  his 
child  from  W.  R.  Bills.  From  a  judgment 
for  petitioner,  defendant  appeals.     Affirmed. 

I.  H.  Small  and  W.  B.  Rodman,  for  appel- 
lant Gfaaa.  F.  WarrMi  and  B.  B.  Nicholson, 
foF  appellee^ 

MONTGOMBRT,  J.  In  contests  between 
parents  in  respect  to  the  custody  of  their 
children,  whether  in  suits  for  divorce  or  in 
habeas  corpus  proceedings,  where  the  hus- 
band and  wife  are  living  in  a  state  of  separa- 
tion without  being  divorced,  the  court  or 
judge  before  whom  the  suit  or  proceedings 
are  heard  may  award  the  charge  and  custody 
of  the  child  ot  children  to  either  the  husband 
or  the  wife,  as  may  appear  to  be  for  the  beet 
Interest  and  welfare  of  the  Child  or  children. 
Code,  §§  'iSTO,  1661.  But  in  the  case  before 
us  the  contest  is  not  between  husband  and 
wife,  but  it  !a  between  the  father  of  the 
child  and  her  ptiatemal  grandparents.  Un- 
der the  comtnoh  law,  the  father's  claim  to 
the  custody  of  his  minor  childroi,  under  an 
.circumstances,  wa:s  paramount  The  courts 
of  chancery,  however,  upon  assuming  juris- 
,  diction  over  the  persons  and  estates  of  la- 
fants.  ov^^ruled  the  common  law  i«  this  pai^ 
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tlcnlar,  and  have  for  a  long  tlm6  exercised 
the  right  to  commit  the  cnstody  and  tuition 
ot  infant  children  to  others  than  the  father, 
in  cases  where  he  gro88l7  and  recklessly  neg- 
lects their  Interests,  or  la  guilty  of  coarse 
and  brutal  treatment  of  them.  Chancellor 
Kent  in  2  Kent,  Comm.  205,  writes:  "The 
father,  and,  on  his  death,  the  mother,  is  gen- 
erally entitled  to  the  custody  of  the  infant 
children.  Inasmuch  na  they  are  their  natural 
protectors,  for  maintenance  and  education.. 
But  the  courts  of  justice  may.  In  their  sound 
discretion,  and  when  the  morals  or  safety  or 
Interests  of  the  children  strongly  ire^ulre  It, 
withdraw  the  Infants  from  the  custody  of  the 
father  or  mother,  and  place  the  care  and 
custody  of  them  elsewhere."  In  North  Car- 
olina the  father  has  always  been  entitled  to 
the  custody  of  hSs  children  against  the  claims 
of  every  one  except  those  to  whom  he  may 
have  committed  their  custody  and  tuition  by 
deed  (Code,  {  1562);  or  unless  he  Is  found  to 
be  unfitted  to  keep  their  charge  and  custody 
bgr  reason  of  his  brutal  treatment  of  them, 
or  his  reckless  neglect  of  their  welfare  and 
Interests,  when  their  care  will  be  committed 
to  some  proper  person,  on  application  to  the 
courts.  In  our  case,  the  respondent  had  no- 
written  contract  or  deed  from  the  petitioner 
father  concerning  the  custody  of  the  child. 
In  the  findings  of  fact  by  his  honor,  the 
father  was  found  to  be  a  young  man,  moral, 
temperate,  and  Industrious,  and  In  every  way 
qualified  to  care  for,  support,  and  educate 
his  children,  to  be- possessed  of  property  and 
In  good  credit,  hnd  of  excellent  reputation. 
There  Is  no  error  In  the  ruling  of  the  court 
below.  In  which  the  child  was  remanded  to 
the  custody  of  the  father,  and  the  ruling  of 
his  honor  Is  affirmed. 


(lie  N.  c.  t8) 

FtJTRBLL  et  al.  v.  DEANS  et  al. 
(Scpreme  Court  of  North  Carolina.     Feb<  19, 

1S95.) 
Betiew  oh  Appcait-Qcestion  or  •.Coma  Oavi. 
The  supreme  court  will  not  consider  an 
appeal  which  mvolves  only  a  question  of  .costs. 

Appeal  from  superior  court,  Hertford  coun- 
ty;   Armfleld,  Judge. 

Action  by  John  FutreQ  and  others  against 
Lucy  C.  Deans  and  others.  Defendants  ex- 
cepted to  so  much  of  the  judgment' as  taxed 
theaa  with  costs,  and  appealed.  Ai^peal-  dls^ 
missed. 

WInbome  &  Iikwrence,  for  appeUantS.  ti 
1*.  Smith,  for  appellees. 

*AIH<?1.0TH,  O.  J.  It  appeals  from  the 
record  that  the  only  question  was  which 
party  should  pay  the  costs. '  Suc)i  qu^tlons 
are  not  considered  In  this  court  State  v. 
Richmond  &  D.  R.  Co.,  74  N.  C.  287;  Hasty 
▼.  Fnnderburk,  89  N.  01  9a  .^PPeal  '^a- 
missed. 


''■'        '    (ll«-N.  C.  «,'46)  ■ 
CARTER  et  al.  ▼.  LONG. 
(Supreme  Court  of  North  Caroliaii.    Feb.  19, 
1895.) 

Mandats  and  Proceedinob  Below  —  Dismissai. 
01"  AmAl/— Faildkb  to  Fbist  Kecob».  '    ■■'• 

1.  When  the  supreme  court  on  appeal  de- 
cides that  plaintiff  is  esititled  to  ."the  amount 
demanded  in  the  complaint,"  and  remands-  the 
case,  a  jndgmeiit,  following  the  exact  words 
of  the' prayer,  wilf  be  atfirmed. 

2.  A    mere    request    by    appellant  -oi    thai 
clerk  of  the  court  to  have  the  record  printed, 
and  the  bill  sent  appellant  without  further, at- '. 
tentjon  by  appellant  though  he  recelvfes  no  bill, 
will  not  justify  a  reinstatetnent'ot  his  appeal, 
dismissed  for  ]»ck  of  printed  record. 

Appeal  from  superior  court  Hyde, county; 
R.  F.  Armfield,  Judge. 

Action  by  W.  S.  Cai-ter  and  others  against 
S.  A.  Long,  as  admlhistratbr  d.  b.  n.  of  Caleb 
Spencer,  deceased.  On  a  former  appeal  (114 
N.  C.  187,  19  S.  B.  682),  the  case  was  remand- 
ed, and  judgment' 'directed  for  plaintiffs. 
From  the  judgment  on  the  second  trial  both 
parties  appeal.  Judgment  affirmed  on  plain- 
tiffs' appeal.     Defendant's  appeal  dismissed. 

Ohas.  F.  Warren,  for  plaintiffs.  W..  B. 
Rodman,  for  defendant 

FURCHES,  J.  This  case  was  before  this 
court  on  the  appeal  of  plaintiffs  at  Febru- 
ary term,  1894,  when  the  court  decided  that' 
"there  should  have  been  judgment  for  plain- 
tiffs for  the  sum  demanded  In  the  domplalnt, 
this  being  much  less  than  the  purchase  money 
paid  by  Carter  to  Bpencfer.**  114  N.  C  187, 
19  S.  E.  632.  Thl^  oiilnlon  w«is  certified  to 
the  court  below,  and  at  fall  term,  1894,  the 
plaintiffs  moved  for  judgment  ujran'  the  opin- 
I6n  so  certified.  The'  court  granted  this  mo- ' 
tlon,  and  gave  the  plaintiffs  jud^ent  for 
"$750,  with  Interest  thereon  at  8  per  'cent 
pcfr  annum  from  November  12,  1888,  and  the 
further  sum  of  $8.57,  as  demanded  In  the 
complaint^'  The  plalntltCs,  behig  dissatis- 
fied with  this  judgment  appealed  again  to 
this  court  attd  contend  that-  plaintiffs  are' 
entitied  to  judgment  for  $2,500,  with  Interest' 
thereon  from  April  25,  1882.  So  there  Is 
nothing  for  the-  court  to  decide' upon  this 
appeal  except  as  ib  the  amount  6f  the  Judg- ' 
meut,  and  this  Is  to  "be  determined  by'  ascey-; 
talning  "the  amo^mt'' demanded  In  the' com- 
plaint" Upon  an  elamlnatlon  of  plaintiff's 
complattaf  (paragraph  4)^  we  find  the  follow- 
ing aHegetlott:  "Plaintiffs  therein  iref erring 
to  the  action  of  Borden  t.  Okrter]  electied  td 
take  the  unimproved  value  of  the  land,  which 
was  ascertained  by  the  Jury  to  be  $1,500. 
which  sum  was  declared  to  be  a.  lien  upon 
the  said  tract  of  190. ; acres, '  of  which  the 
tract  conveyed  by  Spencer  to  Carter  f«rmed 
.one-half;"  "that  by  reason  of  the  breach  of 
warranty,  .and  tike  .eviction  of,  defendants 
under  «  paramount  title,  the  plaintiffs  to,  tMs 
laoUon  are  eotitied-toratiover'Of  tbe-flef^Ad- 
ant  S.  A.  Long,  administrator  ot  Caleb  ^peh- 
icen  one-half  tbeamount  paid  T^  them'uiider. 
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aald  Judgment,  In  said  snlt  brought  by  Hen- 
ry y.  Borden  and  others,  to  wit,  the  sum 
of  (750,  with  Interest  thereon  at  8  per  cent. 
from  the  12th  of  November,  1888,  and  the 

sum  of dollars,  one-half  of  the  cost  of 

said  action."  This  statement  of  plaintiffs' 
complaint  seems  to  fix  the  amount  to  which 
plaintiffs  were  entitled  to  judgment,  under 
the  decisions  of  this  court  at  February  term, 
1894,  so  clearly  and  with  so  much  certainty 
that  we  cannot  conceive  how  there  can  be 
any  misunderstanding  about  the  matter.  We 
therefore  hold  that  the  judgment  of  the  court 
below,  appealed  from,  gave  plaintiffs  all  tbey 
are  entitled  to  liave.    There  is  no  error. 

Upon  Motion  to  Reinstate  Defendant's  Ap- 
peal. 

CLARE,  J.  This  is  a  motion  to  reinstate 
this  appeal,  which  was  dismissed  at  this 
term  for  failure  to  print,  as  required  by  rules 
28  and  20.  The  motion  to  reinstate  In  such 
cases  Is  allowed  only  for  good  cause  shown. 
Horton  v.  Oreen,  104  N.  C.  400,  10  S.  E.  470; 
Whitehurst  t.  Pettipher,  106  N.  C.  38,  10  S. 
D.  857.  In  the  present  case  no  affidavit  was 
filed.  Ciounsel  filed  a  written  statement,  u^ 
on  information,  that  the  appelant  had  re- 
quested the  clerk  of  the  court  of  his  county 
to  request  the  clerk  of  this  court  to  have  the 
record  printed,  and  send  him  the  bill,  which 
he  would  pay.  This  Is  not  controverted,  and, 
taking  it  to  be  true,  still  no  money  was  sent, 
nor  does  it  appear  that  the  appellant  ever 
took  the  trouble  to  ascertain  whether  his  re- 
quest had  been  complied  with  or  not,  though 
he  had  received  no  blU  for  the  printing.  As 
lias  often  been  said,  this  rule  was  adopted  to 
expedite  the  trial  of  appeals,  and  appellants 
will  not  be  permitted  to  obtain  delay  by  neg- 
lecting to  observe  It  Edwards  t.  Hender- 
son, 109  N.  O.  83,  18  8.  E.  779)  Pipkin  v. 
Green,  112  N.  C  366,  17  S.  E.  534.  Pointed 
notice  was  given  in  Hunt  v.  Railroad  Co.,, 
107  N.  C.  447,  12  S.  £.  378,  that  the  ooi^ 
woi|ld  feel  compelled  thereafter  to  enforce- 
Uie,  rule  rigidly.  As  was  said  in  Paine  v. 
Cnreton^  114  N.  C.  606,  19  S.  E.  631:  "An  ap- 
pellant cannot  simply  take  an  appeal,  pay 
the  clerk's  fees  for  transcript,  and  thereafter 
leave  the  appeal  to  take  c^re  of  Itself,  like  a 
log  floating  down  a  river,  or  com  pnt  in  the 
hopper  of  a  mllL  The  appeal  requires  attri- 
tion." The  appellant  has  not  shown  such 
attention  as  entitles  him  to  havo  tbo  appeal 
reinstated.    Motion  denied. 


(IW  N.  C.  S7«) 

STATU  T.  HART. 

(Svprene  Court  of  North  Carolina.     Feb.  19, 

188S.) 

OantniAi,  Law— Rrnsw  ox  Appbai.  —  Obarob— 
Waiu/bm  to  RsquMT  —  Bxcamoir  xmoL  Vbb- 
Biov— Stathibiit  of  Oasb— IiroioniBXT— Waiv- 

BB  0»  KKBtlKB. 

1,  Where  the  record  does  not  show  that  any 
lastmctioas  were  asked  for,  an  assignment  of 


error  that  the  conrt  declined  to  charge  as  ic« 
qaested  will  not  be  considered. 

2.  In  reviewing  au  assignment  of  error  that 
the  evidence  did  not  jnstify  the  verdict,  an  ap- 
pellate court  will  consider  only  the  evidence  ia- 
troduced  by  the  state. 

3.  An  exception  taken  to  a  charge  after  the 
verdict  was  rendered  will  not  be  considered  oa 
appeal. 

4.  Where  the  trial  Judge  in  his  statement  of 
the  case  states  tliat  he  recaijitnlated  the  evi- 
dence to  the  jury,  and  there  is  nothing  in  the 
record  to  contradict  this  statement,  an  assign- 
ment of  error  that  the  court  did  not  recapitu- 
late the  testimony,  will  not  be  considered  on  ap- 
peal. 

5.  An  Indictment  which  contains  all  that 
is  necessary,  though  inartistically  drawn  and 
liable  to  the  criticlBm  of  dnplidtr,  is  sufficient 
on  a  motion  in  arrest  of  Judgment. 

Appeal  from  superior  oonrt.  Craven  county; 
Brown,  Judge. 

Bb  fi.  Hart  was  convicted  of  arson  and  ap- 
peals.   Affirmed. 

Indictment  for  burning  a  bam,  tried  before 
Brown,  J.,  and  a  jury,  at  fall  term,  1S84,  of 
Craven  sapolor  court 

The  following  testimony  was  offered  for 
the  state:  Mrs.  Mary  D.  Dewey  testified 
that  about  12  o'clock  on  the  night  of  Fet>- 
mary  17,  1894,  or  a  Uttle  thereafter,  a  build- 
ing npon  her  premises  was  destroyed  by  fire. 
The  building  was  used  as  a  bam,  for  tlie 
stoeage  of  com  and  feed  and  other  produce, 
and  there  were  also  stables  in  it  for  horses. 
Witness  further  testified  that  she  had  been 
sitting  op  that  night,  and  was  awake  when 
the  alarm  of  fire  was  given;  that  she  and 
F.  0.  Small,  her  tenant,  and  Oeorge  Tisdale 
and  his  wife,  went  at  once  to  the  fire,  and 
tliat  neighbors  came  soon  after,  and  joined 
them  in  extinguishing  it;  that  she  examined 
the  tracks  of  one  person,  and  recognised 
them  as  the  tracks  of  the  defendant;  tliat 
the  defendant  had  been  her  tenant  and  tbey 
had  had  some  disagreement  about  a  com 
sheller.  Oross-examlned:  "A  great  many 
people  went  to  see  the  fire.  I  did  not  see 
the  defendant  that  night"  The  witness 
could  not  give  any  reason  for  saying  the  only 
tracks  found  where  the  fire  originated  were 
the  defendant'^  tracks,  except  that  his  track 
was  peculiar,  and  she  knew  it  and  recognized 
it  That  there  had  been  no  other  disagree- 
ment between  her  and  the  defendant  except 
about  the  com  sheller,  and  she  supposed 
they  had  parted  as  friends.  EUizal>eth  Tla- 
dale  teetifled:  That  she  was  present  at  the 
fire,  and  examined  certain  tracks  in  the  rear 
of  the  stabtes  where  It  was  supposed  the  fire 
originated.  Tbey  looked  like  the  defendant's 
trades.  That  she  recognized  them  because 
more  than  two  years  before,  while  Mra 
Dewey  was  away  from  home,  witness  exam- 
ined defendant's  shoe  tracks  when  he  would 
be  about  his  home.  She  further  testified 
that  in  October,  1893,  she  heard  the  defend- 
ant say  tliat  the  red  cow  would  lick  up  the 
bam  and  stables  of  Mrs.  Dewey.  The  build- 
ing destroyed  was  a  bam,  and  also  bad  ata- 
bles  in  It  Cross-examined:  "There  were  a 
great  many  people  at  and  around  the  stables 
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that  olgbt  [naming  aome  ten  or  more].  -  Tbey 
came  after  we  got  to  the  fire."  WitnesS'  did 
not  Bee  the  defendant  anywhere  that  night 
A  horse  was  in  the  building,  and  was  taken 
out  alive.  Did  not  see  the  defendant  at  the 
fire.  Joluison  Bllison  and  George  Bryan, 
two  colored  witnesses,  testified:  That  on  the 
night  of  the  fire  they  saw  the  defendant  on 
the  road  between  the  defendant's  house  and 
the  Neuse  road,  leading  to  Mrs.  Dewey's, 
called  the  "Piney  Neck  Road."  That  it  was 
a  road  leading  into  the  road  which  led  to 
Mrs.  Dewey's,  but  running  np  into  a  thickly- 
settled  neighborhood,  called  "Piney  Neck." 
That  they  saw  defendant  on  said  road,  not 
Tery  far  from  Vanceboro,  going  from  bis 
house. along  said  road.  That  he  was  about 
a  mile  from  his  own  house,  and  about  a  half 
mile  from  the  Neuse  road,  and  on  the  Piney 
Neck  road,'  going  towards  the  Neuse  road, 
which  Neuse  road  ran  by  Mrs.  Dewey's. 
That  it  was  cloudy  and  raining  that  night. 
Tbat  the  defendant  did  not  speak.  It  was 
Saturday  night,  about  10  o'clock.  The  road 
was  much  traveled,  especially  on  Saturday 
night,  but  they  saw  nobody  but  the  defend- 
ant. F.  O.  Small  testified:  That  he  was  at 
the  fire.  Bzamined  the  track,  and  it  looked 
like  the  defendant's.  Bxamined  the  track 
with  a  lantern,  and  on  the  following  morn^ 
log  followed  the  track  to  the  defendant's 
house.  That  hl8  opinion  is  that  the  track  at 
the  stable  and  the  bam  was  the  same  track 
which  led  to  defendant's  house.  Upon  cross- 
ezamination,  he  said  be  could  not  follow  the 
tracks  closely,  but  found  them  every  hundred 
feet  or  so.  There  were  one  or  two  intervals, 
of  several  hundred  feet,  in  which  no  track 
could  be  seen.  He  went  to  defendant's 
house  the  followii^  morning.  It  had  been 
raining  during  the  night,  but  did  not  oblit- 
erate the  tracks.  Did  not  know  the  tracks 
were  defendant's  tracks  until  next  morning. 
Defendant  was  arrested  next  morning,  and 
his  tracks  made  then  were  compared  with 
the  track  the  witness  had  followed  the  night 
before,  and  they  were  alike.  There  was  a 
horse  In  the  building.  The  state  further  of- 
fered testimony  tending  to  prove  tbat  de- 
fendant had  escaped  from  the  <^cer  without 
giving  bond  for  his  appearance  at  court,  as 
required  by  the  Justice  to  do,  and  that  some 
time  afterwards  he  was  brought  back. 

Guilford  Maucher,  for  defendant,  testified 
that  the  fire  occurred  at  U  o'clock  Saturday 
night,  February  17,  1894.  He  had  been  fish- 
ing, and  had  just  Iain  down  to  sleep,  and 
saw  the  light  of  the  fire  about  11  o'clock. 
Other  witnesses  testified  that  the  fire  oc- 
curred about  that  time,  and  that  defendant 
was  at  Vanceboro  at  10  o'clock,  or  a  little 
after,  on  the  night  of  the  fire,  and  left  Vance- 
boro about  that  time.  The  witness  Lane  said 
tbat  defendant  was  at  his  store  about  that 
time,  and  the  witness  WUlis  saw  the  defend- 
ant as  he  was  coming  out  of  the  town  of 
Vanceboro  about  same  time.  A  number  of 
witnesses  testified  that  defendant* ■  bonse 


was  about  a  mile  from  Vanc^bofo.  and  tbat 
Mrs.  Dewey's  place  was  about  six  miles  from 
defendant's  house,  and  that  a  man  could  not 
travel  the  distance  between  defendant's 
house  and  Mrs.  Dewey's  In  the  time  defend- 
ant left  Vanceboro,  as  testified  to  by  defend- 
ant's witnesses.  It  was  also  in  evidence  that 
the  road  known  as  "Piney  Neck  Road"  was 
much  traveled,  and  that  it  ran  into  a  thickly- 
settled  neighborhood.  It  was  a  cloudy  night, 
and  had  rained  some  between  the  time  of 
the  fire  and  next  morning.  Mary  EUirt,  de- 
fendant's daughter,  testified  that  defendant 
came  home  about  11  o'clock  on  the  night  of 
the  fire,  and  remained  there  all  night  There 
were  but  two  rooms  in  the  bouse,  communi- 
cating. She  would  have  known  If  defendant 
had  left  the  house  at  all  during  the  night 
Defendant  himself  testified  that  he  was  home 
all  night  when  the  bam  was  burned.  .  Got 
home  a  little  before  10  o'clock,  and  stayed  im- 
tll  next  morning.  Did  not  set  fire  to  the 
property.  Had  been  Mrs.  Dewey's  tenant 
and  their  only  disagreement  had  been  about 
a  com  sheller,  and  they  had  parted  on  friend- 
ly terms.  Stated  positively  that  he  did  not 
commit  the  crime.  A  number  of  witnesses 
testified  as  to  the  bad  character  of  the  state's 
witness  and  of  Elizabeth  Tisdale.  Edward 
Tlllett  testified  for  defendant  that  he  was 
Bherltr  of  Currituck,  and  defendant  stated  to 
him  that  he  wished  to  come  back  and  stand 
a  trial.  Def^idant  was  then  in  Currituck, 
Hying  openly  with  bis  relatives,  and  making 
no  attempt  to  conoeal  himself. 

George  Dudley  testified,  for  th^  state: 
That  he  was  at  the  fire,  and  went  behind  the 
bam,  and  saw  the  tracks  of  the  person  lead- 
ing to  and  from  the  point  Where  the  fire  had 
started.  Was  perfectly  famlli&r  with  de- 
fendant's tracks.  It  was  a  peculiar  track, 
on  account  of  the  way  in  which  his  shoes 
were  worn  at  the  toe,  and  track  at  the  fire 
was  defendant's  track,  and  he  \^as  positive 
as  to  this.  He  had  been  in  the  habit  of  ex- 
amining tracks  all  his  life,  and  was  able  to 
detect  them.  That  country  people  were 
more  skilled  In  this  than  others. 

Defendant  requested  the  court,  in  apt  time, 
to  charge  that  the  state  had  failed  to  make 
out  its  case;  that  there  was  not  sufficient 
testimony  to  go  to  the  Jury.  Refused.  De- 
fendant excepted. 

The  court  recapitulated  the  evidence  on 
both  sides,  and  charged  the  Jury  that  this 
was  a  case  of  circunfstantial  evidence  relied 
on  by  the  state,  and  pointed  out  the  circum- 
stances relied  upon  to  prove  defendant's  guilt; 
that  in  order  to  convict  they  must  be  satis- 
fied beyond  a  reasonable  doubt;  that  the 
drcumstances  must  point  clearly  and  con- 
clusive to  the  guilt  of  the  accused,  and 
must  be  Inconsistent  with  his  innocence;  and 
that  the  Jury  must  be  fully  satisfied  of  the 
truth  of  each  circumstance.  The  court  then 
called  the  attention  of  the  Jury  to  the  tes- 
timony of  defendant  himself,  explanatory  of 
his  alleered  flight,  and  his  wb«%abonta  and 
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IniMcence,  and  ta  the  tebdmony  of  Sberlff 
Tillett  and  the  several  wltnesees  ofFered  by 
the  defendant  tending  to  prove  an  ailbl,  and 
to  the  testimony  of  defendant's  witnesses 
as  to  the  time  the  Are  occurred,  and  his 
whereaboats,  and  to  the  nnrellabillty  and 
uncertainty  of  testimony  In  regard  to  tracks. 
There  was  a  verdict  of  guilty,  and  a  motion 
In  arrest  of  Judgment  and  for  a  new  trial, 
both  of  which  were  overruled;'  and  the  de- 
fendant appealed  from  the  Judgment  ih-o- 
nduaoed.  The  defendant  assigns  eirror— 
First,  because  the  court  declined  to 'charge 
the  jury  as  requested  by  defendant;  and, 
second,  because  the  court  did  not  recite  and 
recapitulate  tbe  testimony.   ' 

The  Indictment  is  substantially  as  follows: 
The  Jurors,  etc.,  present  that  defendant,  eta, 
willfully,  unlawfully,  wantonly,  mallciou^, 
and  feloniously  did  set  fire  to  and  bum  the 
barn  imd  stable  of  one  M.  D.  Dewey,  with 
intuit  to  injure  and  defraud  the  said  M.  D. 
Dewey,  against  the  form  of  the  btatute,  etc 

0.  R.  Thomas,  for  appellant  The  Attorney 
General,  for  the  State. 

FURCHEiS,  J.  The  defendant,  having  been 
convicted,  moves  for  a  new  trial,  and  assigns 
two  grounds  for  his  motion:  First,  that  the 
(Xiurt  .did  not  charge  the  Jury  as  requested, 
and,  secondly,  that thecourt  did  not  recapitu- 
late the  evidence  to  the  Jury.  And,  these 
motions  .being  denied,  be  then  moved  in  ar- 
rest of  judgment  upon'  the:  ground  that  the 
bill  of  indictment  was  defective. 

Defendant's  ma(Uon  for  a  new  trial  cannot 
be  sustained,  upon  the. first  cause  assigned; 
for  more  than  one  ireason:  First  Upon  ezi 
amlnation  of  the  reoord,  we  fail  to  find. any 
prayers  or  cequest  for  instructions,  and 
therefore  cannot  see  that  the  court  failed  to 
give  the  instructions  asked,  if  any  were  nak- 
ed. But  the  brief  of  defendant  seems  to 
pot  this  part  of  the  prayer  for  a  new  trial 
upon  the  ground  that  there  was  not  snfil<st«iit 
evldenee  on  the  part  of  the  state  to  Jnstlfy. 
a  Jury  in  finding  a  .v«-dict  of  guilty,  ajad 
the. court, Bbonld  have  so  instructed  the  lu- 
ry.  .We  .say  "evidence  in  behaJf  of  the 
state,"  because  we,  as- a  court  OMuiotcwn- 
sider  .tlie  evidence  in  favor  of  the  defend- 
ant. If  we  could,  we  might  have  a  diff^ent 
opinion  from  that  of  ithe  Jury  as  to  what  the 
verdict  should  have  been.  But  if  we  shonM 
consider  defendant's  exception  and  asslgnr 
meat  sufl3.clent  to  autborlee.us  to  consider  it 
as  an  egujeptloga  to.  th?  charge  of  the  oouxt 
upOB.thlB  ground,  still  it  does  .not  appear  that 
it  was  made  until  after  the  verdict  was  ren- 
dored,  and  when  it  was  too  late.to  interpose 
such  an  exertion.  State  v.  Kiger,  115  V.  C. 
— ,  20  S.  B.  458,  and  cases  there  cited.  If 
it  had  appeared  from  the  record  that  the  de- 
fendant bad.  asked  the  court  to:  gtre  this 
Instruction,  an4  the -court  tiad  refused  to  do 
to,  it  would  liave  presented  an  interesting 
qnwtlon.    Bat  this .  question  is  jiot  present; 


ed,  as  we  have  seen,  and  we  can  see  no 
good  reason  why  we  should  review  the  many 
decisions  we  have  upon  this  line,  and  we  will 
not  discuss  the  matter  further,  as  whatever 
we  might  say  would  be  but  a  dictum,  and 
we  think,  "as la  general  rule,  they  are  not 
profitable  to  the  courts  or  to  the  profession. 
The  second  grounds  assigned  for  a  new 
trial  cannot  be  sustained  for  the  reason  that 
the  defendant  Is  not  sustained  by  the  facts. 
As  we  find,  the  Judge,  in  Ills  statement  of  the 
case,  says  that  he  did  recapitulate  tlie  evi- 
dence tO'the  Jury;  and,  there  being  nothing 
In  the  record  to  contradict  this  statement 
we  are  liound  by  it 

This  disposes  of  defendant's  motion  for 
a  new  trial,  and  the  only  remaining  question 
is  defendant's  motion  in  arrest  of  Judgment 
and  we  do  not  think  this  can  be  sustained. 
The  bill  is  inartistically  drawn*— contains 
more  tlian  is  necessary,  but  all  that  is  nec- 
essary, and  may  be  liable  to  the  criticism  of 
duplicity.  But  as  it  contains  all  the  aver- 
ments that  are  necessary,  we  think  the  ver- 
dict must  be  sustained.  State  v.  Thome,  81 
Nj  C.  565.  But  this  is  a  motion  In  arrest  of 
Judgment  and  not  a  motion  to  quash.  And, 
If  the  bill  is  liable  to  the  criticisms  pointed 
ont>by  defendant  in  his  brief,  such  defects 
were  cared  by  the  verdict  and  cannot  avail 
the  defendant  bn  a  motion  in  arrest  of  Judg- 
ment State  V.  SlmonB,  70  N.  O.  336.  There 
is  no  error,  and  the  Judgmeht  is  affirmed. 


(lie  N.  c.  8;> 
BIGQAN  V.  SLBOan. 
(Supreme  Qourt  of  JJorth  Gatollna.     Feb.  19. 

.1895.) 
Appaij/— Ai!i>i,TCATioif  TO  Ambhd  Cass  —  Bum- 

OISNOr  OF  AFTJDAVIT — HOBTOAOB  IiniUOSD  BT 

Fraod— Knowledob  or  UoBToxaxx. 

1.  An  application  for  leave  to  apply  to  the 
trial  eourf  tc  amend  the  ease  by  indadlng  eyi- 
dence  omitted  therefrom  will  be  denied  whore 
the  affldayit.  merely  atates  that  appellant  be- 
lieves the  triaJ  court  would  make  the  amend- 
ment, hut  does  not  6et  out  the  ground  of  such 
belief,  and  there  Is  nothing  to  show  that  the 
omission'  coiaplaici;d  of  was  made  by  mistake 
or  inadverteaoe. 

2.  On  an  issue  as  to  whether  a  mortgagor 
Was  Induced  to  execute  the 'mortgage  through 
the  fraad  of  her  husband,  it  was  proper  to  re- 
fuse to  cbane  that  if  she  waa  ignorant  of  the 
contents  of  the  mortgage,  and  was  induced  to 
sign  the  same  by  his  fraud,  then  said  mortgage 
was  void,  as,  in  order  to  invalidate  it  it  was 
necessary  that  the  mortgagee,  shonld  have  had 
knaW;ledge  <ff  the  fraud. 

■  ..^peal  Crooa  superlw  <»urt  Wairen  coun- 
ty;  'Winston,  Judge. 

ActitHi  by>  John  W.  Biggan  against  Pattie 
Sledge  tn.  recover  possession  of  land,  and  for 
damages,  fw  the.  withholding  thereot  Fnua 
a-  Judgment  for  plaintitr,  defendant  appeals. 
Afflrined.  ; 

Complaint 

.  "The  ptointift,   complaining,  alleses:    (1) 

That  on  the  24th  day  of  May,  1888.  and  for 

a -long  time  theretofore,  the  defendant  was 

•elB«d  asd  possessed,  of  the  fotlowing  de- 
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■vrlbed  tract  of  land,  aStoated  In  tlie  county 
and  state  aforesaid,  and  bounded  as  follows: 
On  the  south  by  Reedy  creek,  on  the  west  by 
the  lands  of  the  helra  of  the  late  William  A. 
Dowtln  (now  known  as  'Mrs.  Mary  DoWtln'8 
Place'),  on  the  n«th  and  east  by  the  lands  of 
B.  R.  Harris,  containing  one  hundred  and 
flfty-oiM  acres,  whereon  the  defendant  now 
resides,— which  said  tract  of  land  descended 
apon  the  defendant  from  her  fht^r,  John 
Stallings,  who  died  about  the  year  1867,  In- 
testate,  leaving  the  defendant  his  only  hetr 
at  law.  (2)  That  on  the  24th  May,  1888,  the 
defendant  and  b.  H.  Sledge,  her  bosband, 
being  Indebted  to  J.  W.  Riggau  &  Co.  in  the 
•am  of  three  hnadred  and  fifty-eight  dollars, 
as  evidenced  by  their  bond  due  and  payable 
on  the  1st  January,  1889,  to  secure  said  In- 
defctedness,  executed  to  said  J.  W.  Rlggan  & 
Co.  a  mortgage  upon- said  land,  which  waa 
duly  recorded  tn  office  of  register  of  deeds  of 
Wafren  county  on  May  28,  1888,  In  Book  S8, 
page  508,  and  that  said  defendant  and  her 
husband  falidd  to  pay  said  bond,  or  any  part 
thereof,  now  shown  to  the  court  here.  (3) 
That  afterwards,  to  wit,  on  the  30th  January, 
1800,  the  defe^ndant  and  her  said  husband 
became  Indebted  to  J.  W.  Rlggan,  the  plain- 
tifr.  In  the  sum  of  three  hundred  and  ten  dol- 
lars and  slzty-f our  cents,  as  Is  evidenced  by 
tbeir.  note,  due  on  or  before  Noveinber  Ist 
next  thereafter,  bearing  interest  from  date 
at  rat6  of  eight  per  cent;  and,  to  secmre  said 
Indebtedness,  said  defendant  and  her  hus- 
band on  the  80th  of  January,  1890,  executed 
to  said  J.  W.  Rlggan  a  mortgage  on  the  land 
above  described,  which  Is  duly  recorded  In 
the  office  of  register  of  deeds  of  Warren  ooim- 
tj.  In  Book  64t  page  619,  on  Febmary  1, 
1890,  and  shown  to  the  court  here;  and  tSwt 
said  defendant  and  her  husband  have  never 
paid  said  indebtedness,  nor  any  part  thereof,: 
end  that  said  husband  has  since  died.  (4) 
That  afterwardsr  to  wit,  on  the  6th  day  of 
Jnly,  1881»  the  said  J.  W.  Rlggan  &.  Go.  (the 
firm  composed  xtt  J.  W.  Rlggan  and  8.  Johns- 
ton) and  J.  W.  Rlggan,  default  having  been 
made  in  the  payment  of  .their  rBsi>eetlve  debts 
secured  in  the  mortgage  deeds  iabove  referred- 
to,  In  exercise,  of  the  power  and'aathorlty  in' 
them  vested  by  reason  of  their  satd  respec- 
tive mortgage  deeds,-  sold  said  tract  of  land 
at  .the  courtbouae  Aoac  in  Watrenton,  K.  O., 
OB  the  6th  day  of  July,  1891,  and  that  one  J. 
H.  Hewey  became  the  purchaser,  at  the  i«1ce 
of  eight  himdred  and  fifty  dollars,  and  there- 
upon said  mortgagees,  respectively,  execut- 
ed to  said  J.  H.  Hewey  a  deed  to  said  land. 
(5)  That  said  J.  H.  Hewey  failed  to  pay  the 
prlceof  his  said  bid,  and  in  satisfaction  there- 
of,  afterwards,  to  wit,  on  23d  November,  1892, 
said  Hewey,  together  with  his  wife,  loicy  B., 
conveyed  by  deed  in  fee  the  said  tract  of 
land  to  the  said  J.  W.  Rlggan,  which  said  deed 
Is  duly  recorded  in  the  office  of  register  of 
deeds  of  Warren  county,  in  Book  57,  page 
119,  and  now  shown  the  court  here.  (6>  That 
•aid  plaintiff  is  now  the  owner  of  and  enti- 


tled to  immedtate  possest^n  of  the  aald  tracf 
of  land.  (7)  That  the  defendant  unlawfully 
and  wrongfully  withholds  thfe  possesislon  of 
said  tract  of  land  from  the  said  plaintiff. 
(8)  That  the  plaintiff  Is  damaged  by  reason 
of  said  Unlawful  detention  of  said  land  In 
the  sum  of  two  hundred  doUans.  Wherefore 
plaintiff  prays- Judgment  against  the  defend- 
ant for  the  sum  of  two  hundred  dollars  dam- 
ages, for  the  immediate '  possession  of  said 
land,  and  for  costs  bf  suit" 
Answer. 
"The  defendant,  answering  the  complaint 
of  the  plalntitf,  says:  (1)  lb  answer  to  al- 
legation I'of  the  complaint,  the '  defendant 
says  that  she  is  the  owner  of  the  tract  of 
land  as  set  forth  therein,  except  'that  her 
mdtbet,  Mrs.  Alice  Stainngs,  is  entitled  ia 
dower  therein,  as  the  widow  of  John  Stal- 
lings, deceased.  (2)  In  answer  IXy  aHegatloit 
2,  defendant  says  that  on  2itb  day  ot  May, 
1888,' and  before  that  time,  she  was  never 
Indebted  to  the  plaintiff  In  any  sum  whatso-' 
ever,  and  she  denies  that'  part  of  th^'  said 
allegation.  She  admits  that  she  signed  the 
said  bond  and  mortgage  as  set  fOrth  In  said 
allegation,  but  avers  that  she  was  Ignorant 
of  what  she  wasdolne;  that  neither  bond 
nor  mM-tgage  was  read  to  her  at  the  time  she 
rigned  the  same,  or  at  any  time  tberetof(x«, 
and  that  she  waa  at  that  time  unable  to  r^ad' 
and  write 'herself ;  tiiat  the  reason'  of  bee 
signing  the  same  was  that  her  husband  told 
her  that  the  mortgage  was  on  her  stock,  and 
not  on  her  land,  and  She  signed  the 'sam^ 
under  this  deceit  practiced  upon  her  by  her 
said  husband,  and  beHevintf  tbat  her  said 
mortgage  covered  her  said  stock,  and  not  h«^ 
land.  (3)  In  answer  to  allegation  3,  she  says 
that  that  part  of  said  allegation:  which  alleged 
that  she  was  Indebted  to  the  plaintiff  isi  not 
tme,  and  she  denies  the  same.  She  admits, 
however,'  that  she  executed  the  said  bond 
and  mortgage  named  In  said '  aIIegati<Hi  3,*- 
bnt  avers  that  she  dldao  througtt- Ignorance- 
auie'aays  that  the  said  bond  and  mortgage 
were  not  read  over  to  her  before  she  'signed 
the  fame,  and  that  she  could  not  -read  and 
-Write  herself.  She  further  says  that,  at 'and 
before  the  execution  'of  said  bond  and  mort- 
gage^ her  husband  told  her  that- th4  said 
mortgage  conveyed  only  his  real  estate  In 
Halifax  county,  North  Carolina,  and  none  of 
hers  was  embraced  in  it,  and  that  under  this 
deceit  practiced  upon  her  by  her  said  husband 
she  signed  the  said  bond  and  m(«tgage  believ- 
ing that  It  conveyed 'no' part  of  lier  land, 
but  only  the  land  of  her  aforesaid  husband. 
(^  In  ans-wer  to  aUegation'4,  the  ctefendaat 
says  that  she  admits  that  the  fn^ns  of  the 
sale  of  the  land,  as  therein  set  forth,  were, 
carried  out  but  she  is  informed  and  bellev«a 
that  the  said  Hewey  was  not  a  genuine  pur- . 
chaser,  and  was  a  mere  man. of  slraw  for 
plaintiff.  (6)  In  answer  to  allegation  6  of 
the  complaint,  the  defendant  says  that  the 
same  is  not  true,  and  she  denies  the  same. 
(6)  In  answer  to  allegation  7.  the  defendant 
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mdmlts  that  she  la  In  posseeslon  of  said  land, 
and  avera  that  she  does  not  hold  it  wrong- 
fully and  unlawfully  from  the  plaintiff,  but 
lawfully  and  in  her  own  right  (7)  In  an- 
swer to  allegation  8,  the  defendant  says  that 
the  same  is  not  true,  and  she  denies  the  same. 
Wberefore  the  defendant  demands  Judgment 
against  the  plaintiff  for  costs,  and  that  she 
go  without  day." 

Issues. 

"(1)  Is  the  plaintiff  the  owner  In  fee  and 
lawfully  entitled  to  the  immediate  possession 
«f  the  tract  of  land  named  in<|ihe  pleadings? 
(2)  What  damages  has  the  plaintiff  sustain- 
ed by  reason  of  said  defendant's  unlawful 
possession?  And  the  said  jurors  haying 
found  both  of  said  issues  In  favor  of  the  plain- 
tiff and  against  the  defendant,  and  having 
assessed  the  plaintifTs  damages  at  sixpence. 
It  Is  therefwe  ccMisidered  and  adjudged  that 
tbe  plaintiff  recover  of  the  defendant  the 
teact  of  land  particularly  described  In  the 
pleadings,  and  also  his  damages  and  costs  of 
action;  and  the  sold  plaintiff  prays  for  a 
writ  of  possession  accordingly,  which  is 
granted  to  him." 

Case. 

OlTll  action,  tried  before  Winston,  Judge, 
and  a  jury,  at  fall  term,  1894,  of  Warren 
court  In  the  above-entitled  case,  on  mo< 
tion  of  defendant's  attorney,  the  court  per- 
mitted an  amendment  to  the  answer  setting 
forth  that  the  fraud  practiced  Ity  the  husband, 
Lewis  Sledge,  upon  his  wife,  the  defaidant, 
as  alleged  In  said  answer,  was  participated 
In  by  plaintiff,  who  was  the  mortgagee  In 
the  mortgage  referred  to  in  the  pleadings, 
«r  that  he  at  least  had  knowledge  of  the 
fraud  at  the  time  of  the  execution,  of  said 
mortgage.  Upon  the  pleadings  so  amended, 
the  plaintiff  stating  that  he  was  ready,  the 
trial  was  proceeded  with.  At  the  close  of 
the  testimony,  and  In  apt  time,  the  defend- 
ant presented  the  prayer  for  instruatlons 
herewith  sent,  marked  "Exhibit  A."  The  In- 
structions were  refused,  and  the  defoidant 
excepted  in  apt  time.  The  court  then  in- 
structed the  jury  that  from  the  admission 
in  the  pleadings  and  the  whole  evidence.  If 
believed  by  the  jury,,  the  plaintiff  was  en- 
titled to  have  the  first  issue  answered,  "Yes." 
Under  the  court's  Instruction,  the  Jury  so  asr 
swered.  The  second  issue,  by  consent,  was 
answered,  "Sixpence."  The  issues  to  which 
the  above  responses  were  made  (the  Issues 
were  submitted  to  the  jury  by  consent)  wm» 
as  follows,  to  wit:  (1)  Is  the  plaintiff  the 
owner  In  fee  and  entifled  to  the  Immediate 
possession  of  the  land  in  controversy?  (2) 
What  damages  is  the  plaintiff  entitled  to 
recover?  The  defendant  excepted  in  apt 
time  to  tlio  Instructions  of  the  court  to  so 
answer  said  issnes.  Moti<m  by  defendant 
for  new  trial  overruled.  Jndgmoit  for  plain- 
tut.  Appeal  by  defendant  The  defendant 
asked  no  written  Instroctions  exoept  ttuwe 
above  referred  tow 


The  testimony  was.  In  suhstance,  as  fol- 
lows, to  wit: 

Defendant  and  several  witnesses  testified 
tliat  Mrs.  Sledge  never  got  out  of  the  buggy 
at  all;  that  only  her  husband  got  out  and 
went  into  the  store,  and  had  a  private  <5on- 
versatlon  with  Rlgg^n,  the  plaintiff.  The 
witnesses  who  testified  to  this  were  T.  3. 
Stallings  and  Perry.  It  was  in  evidence  that 
Wemyse  was  at  the  plalntltTs  store  on  that 
day,  and,  at  the  request  of  plaintiff,  imme- 
diately followed  Sledge  and  defendant  ts 
Grove  HUl,  where  they  went  to  let  private 
examination  of  defendant  be  taken.  Rlggan, 
the  plaintiff,  testified  that  Wemyse  ttdd  him 
he  was  going  to  Grove  Hill  on  other  business, 
and  that  he  (plaintiff)  requested  him  to  brine 
the  mortgage  baclc.  Wemyse  testified  tnat 
he  went  to  Grove  HUl  for  the  plaintiff  for 
the  purpose  of  bringing  back  other  papen 
belonging  to  the  plaintiff,  and  perhaps  the 
mortgage  also.  Rlggan,  plalntlfC,  testified 
that  Wemyse  did  not  go  to  Grove  Hill  for 
him  (plaintitO,  but  went  on  business  for  him- 
self. Defendant  and  Sallle  Stallings  testi- 
fied that  defendant  and  her  husband  came 
straight  back  from  Grove  Hill  on  said  day, 
and  passed  right  by  plaintiff's  store  in  so 
doing.  Defendant  testified  tliat  she  never 
went  to  plaintiff's  store  on  the  day  of  execu- 
tion of  the  mortgage  at  1890.  Defendant, 
SaUle  A.  Stallings,  and  Sallle  Brown  testified 
that  defendant  did  not  leave  home  In  a  buggy 
on  that  day.  Defendant  and  SaUle  A.  Stall- 
ings both  testified  that  dOCendant  did  not  go 
to  plaintifTs  store  on  tliaf  day,  but  that  de- 
fejudant  and  her  husband  walked  to  Bal- 
lard's,, iustloe  of  the  peace,  and  executed  the 
mortgage  there.  Edward  Brown  testlfled 
that  he  had  a  conversation  with  plaintiff  at 
the  last  Warren  superior  court  in  Warroi- 
ton,  hi  which  plaintiff  stated  that  he  did  not 
wish  Mrst  Stallings  (mother  of  defendant)  to 
know,,  of  the  execution  of  the  mortgages,  bo- 
fora  they  were  executed.  The  plaintiff,  J. 
W.  Rlggan,  testified  that  he  never  Imefw, 
heard  of,  nor  had  any  reason  to  believe  or 
suspect  that  Mr.  Sledge,  husband  of  plaintiff, 
either  deceived  or  practiced  any  fraud  upon 
his  wife,  or  withheld  from  her  any  knowledge 
of  the  -contents  of  either  of  said  mortgages; 
he  read  them  over  to  Sledge  and  his  wif«; 
that  the  first  mortgage  (1888)  was  read  over 
In.  hJs  store  to  Sledge  snd  his  wife,  the  de- 
fendant at  Mountain  View,  in  the  presence 
of  O.  N.  Rlggan,  and  that  Robert  Wemyse 
was  sitting  In  the  store  a  short  distance  off; 
that  Sledge  and  his  wife  liad  come  In  a 
buggy  together,  and  that,  after  he  read  the 
mortgage  over  to  Sledge  and  his  wife,  he 
gave  It  to  Mr.  Sledge,  and  that  he  (Sledge) 
and  his  wife  got  In  their  buggy,  saying  they 
were  on  their  way  down  to  Halifax,  and 
would  stop  at  Grove  Hill  on  their  way,  and 
execute  the  same  before  H.  T.  Bgerton,  a 
justice  of  the  peace,  and  said  Wemyse  said 
that  as  he  was  g«rfng  over  to  Grove  Hill,  he 
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would  bring  said  mortgager  back.  Biggan 
further  testified  that  be  did  not.  say  to  wit- 
ness Brown  that  he  (Rlggan)  did  not  want 
Mrs.  Stalllngs  to  know  about  the  mortgage. 
Said  Rlggan  further  testified  that  the  mort- 
gage of  1890  was  re^d  over  by  him  to  Sledge 
and  his  wife  at  his  store  at  Mountain  View; 
that  "Mr.  and  Mrs.  Sledge  came  over  and 
talked  over  the  matter  before  signing  It, 
and  she  said  she  was  willing  to  sign  the  sec- 
ond mortgage  (1890)  if  I  would  release  the 
mortgage  which  I  had  on  their  chattels,  her 
husband  saying  that,  If  I  would  not  release 
the  mortgage  on  the  chattds,  he  would  not 
haye  anything  to  mortgage  to  get  supplies 
that  year,"  and  that  he  (^d  Rlggan)  there- 
upon agreed  to  do  so,  and  gave  them  the  1890 
mortgage  to  carry  before  Ballard,  justice  of 
the  peace,  to  execute,  and  "a  few  days  there- 
after Sledge  met  me  in  Warrenton,  and  gave 
me  the  mortgage  duly  executed  and  proven, 
and  I  canceled  the  chattel  mortgage  I  had 
on  their  property.  They  did  not  sign  the 
second  mortgage  In  my  presence,  but  carried 
it  before  Ballard,  the  justice  of  the  peace." 
G.  N.  Riggan  testified  as  follows:  "I  was.  in 
.  the  store  of  3.  W.  Rlggan  when  Sledge  and 
wife  came  to  execute  the  first  (or  1888)  mort- 
gage. They  came  in  a  buggy  together. 
Both  got  out,  and  went  into  store.  I  heard 
my  father,  J.  W.  Rlggan,  read  the  note  and 
mortgage  over  to  Sledge  and  wife,  and  ex- 
plain the  same  to  them.  Robert  Wemyse 
was  in  the  store  at  same  time.  Mr.  Sledge 
took  the  mortgage,  and  he  and  his  wife  got 
In  the  buggy,  and  droye  off  to  Grove  HIU, 
to  execute  the  same  before  H.  T.  B^gertcm, 
the  justice  of  the  peace."  The  Justice  who 
took  the  private  examination  testified  that 
be  told  the  husband,  In  presence  of  his  wife, 
the  defendant,  that  It  was  dangerous  to  give 
a  mortgage;  that  the  land  would  be  sold  If 
he  did  not  mind;  and  that  the  husband  re- 
sponded that  he  was  careful,  and  would  sell 
or  had  sold  some  Halifax  land  with  which  to 
pay  off  the  mortgage.  Case,  on  appeal,  set- 
tled by  Winston,  Judge,  after  due  notice^ 
npon  disagreement  of  counsel,  at  Oxford. 

M.  H.  Palmer,  for  appellant  C.  A.  Cook, 
for  appellee. 

CLARK,  J.  The  appellant  avers  In  his 
afildavlt  an  omission  of  the  trial  Judge  to 
Include  in  the  case  settled  by  him  certain 
evldotce  deemed  material  by  appellant,  and, 
farther,  his  belief  that  his  honor  will  make 
the  correction  If  given  an  opportunity.  It 
has  been  repeatedly  held  by  this  court  that 
the  application  is  Insufficient  unless  it  also 
sets  out  the  ground  of  such  belief,  that  the 
court  may  Judge  of  Its  reasMiablenesa  Por- 
ter V.  Railroad  Oa,  97  N.  C.  63,  2  8.  B.  S80; 
Lowe  V.  BUlott,  107  N.  a  718,  12  S.  B.  383; 
and  other  cases  dted  in  Clark's  Code  (2d 
Bd.)  649.  It  Is  usual  to  append  the  judge's 
letter  to  that  effect  to  the  affidavit,  that  the 
court  may  pass  upon  it.     It  must  also  ap- 


pear that  the  omission  complained  'of  was 
made  by  mistake  or  inadvertence.-  Bank  ▼. 
Brldgera,  U4  N.  C.  107.  19  8.  Bi  276;  State 
V.  Sloan,  97  N.  C.  499,  2  S.  B.  666.  Nor  is  a 
suggestion  of  this  kind  sufficient  to  sustain 
a  motion  for  a  continuance,  in  order  that  the 
judge  may  be  applied  to  for  such  letter.  The 
appeal  has  already  been  docketed  several 
days,  and  there  has  certainly  been  ample 
time  since  the  "case  settled"  was  accessible 
to  appellant  in  which  to  apply  to  bis'  honor 
for  such  statement  in  writing.  "Virgllanti- 
bns,  non  dormlantibus  leges  sabreniunt." 
The  defendant  requested  the  judge  to  charge 
that  if  she  was  ignorant  of  the  contents  of 
the  two  mortgages,  and  was  Induced  to  sign 
the  same  by  the  fraud  and  deceit  practiced 
on  her  by  her  husband,  then  said  mortgages 
are  void  and  plaintiff  cannot  recover  posses- 
sion of  the  land.  This  omits  any  reference 
to  the  participation  in  or  knowledge  of  such 
alleged  fraud  and  deceit  on  the  part  of  the 
plaintiff,  and  was  properly  refused.  The 
privy  examination  is  properly.certlfled.  There 
Is  no  evidence  tending  to  show  that  the 
plaintiff  participated  In  or  had  notice  of  any 
fraud  (»  deceit  practiced  by  the  husband, 
if  any  there  was,  but  there  was  evidence  to 
the  contrary,  and  also  evidence  that  the 
mortgages  were  read  over  to  defendant  be- 
fore being  signed  by  her.  Indeed,  this  be- 
ing a  civil  case,  npon  the  evidence  his  hKHior 
might  have  directed  the  jury  to  return  the 
verdict  on  the  first  issue  in  favor  of  the 
plaintiff,  as  there  was  no  evld^ice-  to  the 
contrary.  State  v;  Riley,  118  N.  C.  648.  18 
S.  B.  168;  State  v.  Shule,  32  N.  O.  1G8. 
Affirmed. 

MONTGOMBRY,  J.,  having  been  of  oonn- 
sel,  did  not  sit  on  the  hearing  of  this  appeal. 


(lie  N.  C.  48) 

WITZ  et  aL  v.  ORAT  et  or.     . 
(Supnme  Court  of  North  Carolina.     Feb.  18. 
1885.) 

Win's  BaPAKATB  BsTJlTB— AOTtON  TO  ChABSB— 
AVTHOBCET  or  HUBBANS. 

1.  The  complaint  in  a  bill  against  a  husband 
and  wife  toi  entitle  plaintiff  to  subject  the  wife's 
separate  propert;  to  the  payment  of  the  judg- 
ment must  describe  the  separate  proper^ 
sought  to  be  charged. 

2.  The  wife's  separate  property  cannot  be 
charged  for  goods  sold  to  the  husband. 

3.  A  hasbaiid,  who  is  the  general  manager 
of  hia  wife's  store,  has  not  implied  anthontr 
to  execute  in  her  n<une  a  note  in  payment  for 
goods  previously  purchased. 

Appeal  from  snpwior  court,  Beaufort  coun- 
ty;  Brown,  Judge. 

Action  by  Witz,  Biedler  &  Co.  against  S. 
A  and  J.  M.  Gray.  From  an  order  over- 
ruling a  motion  for  the  appointment  of  a  re- 
ceiver, and  Judgment  thereupon  for  defend- 
ants, plaintiffs  vpeaL     Affirmed. 

Bxhibit  A  referred  to  In  the  opinicm.  is  as 
follows:  "S735.86.  Washington,  N.  C,  June 
6,  189&.    One  hundred  and  thlxty-one  days 
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«ner  date,  I  promise  to  pay  to  tbe  oMer  of 
WitE,  Biedlcr  &  Go.  seven  hundred  and  thlr- 
ty-flye  85A00  donars,  at  Bank  of  Wasblng- 
ton,  Washington,  N.  C,  without  offset,  for 
value  recelired.  Mrs.  S.  A.  Gray,  per  J.  H. 
Gray." 

W.  B.  Rodman,  for  apprilants.  J.  H.  Small 
and  Shepherd  ^  Busbee,  for  appellees. 

FURCHES,  J.  This  is  an  action  of  Witz, 
Bledler  &  Go.  against  3.  M.  Gray  and  S.  A. 
Gray,  husband  and  wife,  to  recover  $735.85 
for  goods  sold  to  defendants,  for  wblcb  note 
marked  "Exhibit  A"  was  afterwards  given 
to  platntlffs,  and  is  brought  to  this  court 
upon  a  motion  for  a  receiver  before  Brown, 
J.,  which  was  refused,  and  plaintiffs  ap- 
pealed. This  motion  is  made,  then,  in  aid 
of  the  main  relief  demanded;  and*  to  en- 
title plaintiffs  to  this  relief,  they  most  al- 
lege and  show  that  they  are  entitled  to  the 
main  relief,— that  is,  that  they  are  entitled 
to  recover  a  personal  judgment  against  S. 
A'.  Gray,  tf  she  were  a  feme  sole.  And  then 
they  must  show  tfaeir  equity  to  entitle  them 
to  this  ancillary  relief  In  aid  of  their  main 
relief. 

Plalntiffa  cannot  have  this  ancillary  relief 
under  the  first  count  in  their  complaint,  for 
the  reason  that  they  have  failed  to  name 
and -describe  any  separate  estate  as  belong- 
ing to  the  feme  defendant  Jones  v.  Cralg- 
mUes,  U4  N.  C.  613,  19  S.  E.  638.  Plaintiffs 
cannot  have  this  relief  under  the  second 
«oant  In  their  complaint  for  the  same  rea- 
sons assigned  above  (Jones  v.  Cralgmiles, 
supra),  and  for  the  further  reason  that  in 
this  count  they  allege  that  they  sold  the 
goods  to  J.  M. '  Gray,  and  that  be  Is  their 
debtor,  and  not  S.  A.  Gmy,  the  wife.  And 
plaintiffs  cannot  have  this  relief  under  the 
fourth  count  in  their  complaint  for  the  rea- 
sons given  why  they  are  not  entitled  to  re- 
lief under  the  -first  count  (Jones  v.  Craig- 
mllea,  supra)  and  for  the  further  reason 
that,  if  they  are  entitled  to  recover  on  this 
count  In  their  oomi^alnt.  It  .would  be  upon 
the  grounds  of  fraud  practiced  on  plaintiffs 
by  defendants  In  the  purcliase  of  the  goods 
shipped  to  them,  and  that  the  title  never 
rested  in  defendants,  but  la  still  In  plain- 
tiffs. But  it  is  not  alleged  that  the  goods 
now  ill  the  store  of  defendants  are  the  same 
shipped '  to  them  In  1893,  which  would  l>e 
ueoebaary  to  allege  and  show,  to  entltte 
plaintiffs  to  their  motion  under  this  count 
In  fact  it  was  conceded  by  the  learned  coun- 
sel for  plaintiffs  that  they  were  not  entitled 
to  this  motion  under  either  of  these  three 
counts,  but  he  insisted  that  ha  is  entitled 
to  'have  a  receiver  appointed  on  the  third 
count  in  his  complaint  And  this  brings  us 
to  one  of  the  questions  to 'be  considered  and 
determined  In  this  appeal;  and  we  are  of  the 
•pinion  that  plaintiffs  are  not  entitled  to  a 
receive  nnder  this  count  We  have  said 
..that  plaintUb  are  not  entitled  to  have  this 


ancillary  r^ef  unless  they  are  entitled  to 
the  main  relief  demande<i  in  their  complaint ; 
that  is,  unless  they  are  entitled  to  a  personal 
judgment  against  Mrs.  Gray,  were  she  a  feme 
sole.  It  is  not  alleged  that  Mrs.  Gray  signed 
the  note  declared  on,  but  that  J.  M.  Gray, 
the  husband,  signed  the  note,  and  that  he 
was  the  agent  of  his  wife,  and,  as  such  agent, 
was  authorized  to  do  so.  The  allegation  of 
the  complaint  that  plaintiffs  insist  consti- 
tuted the  husband  the  agent  of  his  wife,  and 
authorized  him  to  execute  the  note  sued  on, 
marked  "Exhibit  A,"  is  as  follows:  "That 
J.  M.  Gray,  her  husband,  Is  the  active  busi- 
ness manage  of  the  said  business,  and  the 
same  Is  carried  on  with  his  consent"  And 
defendants  admit  that  J.  H.  Gray  Is  the 
husband  of  8.  A.  Gray,  and  that  he  is  b<T 
deft  In  said  store,  sdling  the  goods  therein, 
and  that  he  Is  the  general  manager  of  the 
8ame,'a'ifd  ttiat  all  this  is  by  the  wife's  con- 
sent But  defendants  deny  that  J.  M.  Gray 
was  the  agent  of  8.  A.  Gray  to  sign  said 
note,  and  Mrs.  Gray  denies  that  she  had  any 
knowledge  of  the  fact  that  her  husband  had 
giTen  such  a  note,  or  that  she  lias  la  any 
way  ratified  the  same;  that  ber  husband,  in 
signing  said  note,  acted  without  any  au- 
thority from  her  to  do  so,  atid  Without  her 
knowledge  or  consent 

This  presents  the  question  as  to  tbe  valid- 
ity of  the  note,  and  Involves  the  question  of 
principal  and  agent  It  -  was  admitted  on 
the  argument  that  a  husband  may  be  the 
agent  of  his  wife;  and  it  is  admitted  in  the 
answer  of  defendant  that  J.  M.  Gray  is  the 
derk  and  general  manager  of  his  wife's  store, 
and  tn  these  respects  may  be  considered  her 
agent  But  did  this  make  him  her  agent  to 
sign  ber  name  to  a  promissory  note,  such  as 
Exhibit  A,  for  goods  bought  some  time  be- 
fore, without  her  knowledge  or  consent?  An 
agent,  to  bind  his  principal,  must  act  within 
the  scope  of  the  power  given  him  by  tne 
principal.  He  may  be  an  agent  for  one  or 
several  things,  and  no  agent  for  many  other 
things.  "An  agent  authorized  to  attend  to 
and  manage  a  grocery  store— a  mere  cIwK 
employed  in  a  merchant's  store— has  no  Im- 
plied power  to  bind  bis  principal  by  the 
execution  of  negotiable  paper."  Mechem. 
Ag.  I  891,  p.  235.  "An  agent  authorized  to 
buy  goods  and  pay  for  them  is  not  thereby 
authorized  to  draw,  accept,  or  Indorse  nego- 
tiable paper;  •■  •  •  must  see  to  it  that 
his  authority  is  adeqtiate,  ana  Doth  they  and 
the  agent  must  keep  strictly  within  the  lim- 
its fixed  to  the  agent's  authority,  or  tbe  prin- 
cipal will  not  be  bound."  Mechem,  Ag.  I 
S98,  p.  236.  It  therefore  seems  to  us  that 
the  execution  of  the  note  sued  on,  by  J.  M. 
Gray,  was  outside  of  his  agency,  and  In  ex- 
cess of  any  authority  aHeged  or  shown  by 
■plaintlffB.  And,  if  the  defmdant  J.  M.  Gray 
was  a  single  woman,  plaintiffs  would  not  be 
entitled  to  a  personal  judgment  against  her 
on  said  note,  and  plaintiffs  are  certainly  not 
entttled  to  more  than  they  would  be  if  she 
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were  anmarrled.  Then  we  are  of  opinion 
that  plaiutifla  have  failed  to  establlah  their 
Dialn  relief,— the  right  to  a  personal  judg- 
ment on  this  note  against  Mrs.  Gray,  If  she 
were  a  single  woman.  And,  that  being  so, 
they  cannot  have  the  ancillary  relief  asked, 
In  this  motion.  In  aid  of  a  relief  they  are  not 
entitled  to. 

Plaintiffs'  counsel  contended  it  would  be  a 
great  hardship  to  his  clients  to  deny  them 
this  relief.  And  If  this  were  true  it  would 
not  authorize  the  court  to  grant  the  order, 
unless  plaintiffs  bad'  made  a  case  entitling 
them  to  the  relief  .sought,  under  the  law  and 
practice  of  the  courts.  But  the  court  fails 
to  see  that  great  hardship  complained  of,  and 
we  do  not  mean  to  aay  by  this  that  plaintiffs 
should  not  have  pay  for  their  goods.  But 
H  does  not  appear  that  there  was  any  fraud 
practiced  on  plaintiffs.  They  knew  Mrs. 
Gray  was  a  married  woman,  aoid  it  is  not  al- 
leged that  she  or  her  husband,  represented 
her  as  a  free  trader.  In  fact,  the  knowl- 
edge that  she  was  a  married  woman  doing 
business  in  her  name,  and  her  husband  act- 
ing the  part  of  a  clerk,  would  have  been 
sufficient  to  put  most  prudent  business 
men  on  guard.  But  plaintiffs,  knowing  all 
these  facts,  sold  her  their  goods  (probably  at 
a  Tery  good  profit),  took,  the  chances,  and 
are  now  liaying  trouble  to  collect  their  nton- 
ey,  as  most  business  men  would  bare  ex- 
pected; and,  though  costly,  it  may  be  a  val- 
Dable  lesson.  There  is  no  error  In  the  Judg- 
ment appealed  from.    Affirmed. 


(116  N.  C.  972) 

STATB  r.  JBNKINS. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1805.) 

CamiRAL  I/iw— New  Triai,— Misooiroucr  o» 

JmsT— Intoxicatiok, 

Where   a  jury   purchased   whisky,    and 

some  of  them  were  under  its  Influence"  while 

deliberabng  on  their  verdict,  a  new  trial  will 

be  granted. 

Appeal  from  8iu>erior  court,  Beaufort  coun- 
ty;  Mclver,  Judge. 

Thomas  Jenkins  was  convicted  of  Injuring 
stock  running  at  large,  and  appeals.  Be- 
versed- 

The  defendant  was  convicted  upon  the 
trial  of  an  indictment  for  injuring  stock  run- 
ning at  large,  tried  at  fall  term,  1894,  of 
Beaufort  superior  court,  before  Mclve;,  J, 
and  moved  for  a  new  trial  upon  the  grou^ 
ef  misconduct  of  the  jury.  Upon  affidavits 
submitted  by  both  the  state  and  the  defend- 
ant, the  court  found  the  following  facts: 
"The  court  charged  the  jury  before  dinner, 
and  they  Immediately  returned  to  the  jury 
room,  which  was  on  the  lower  floor  of  the 
.eonrthouae,  where  they  remained  until  sup- 
per time.  At  supper  time  the  court  Instruct- 
ed the  sheriff  to  give  the  jury  supper.  The 
sheriff  took  them  In  a  body  down  Ja^wn,  and 


carried  them  to  Mrs.  Smith's  restaurant; 
where  tiiey  got  supper:  They  stopped  at 
Wright's,  on  the  way  back  to  the  courthouse, 
and  got  some  dgacs  or  tobacco.  They  went 
upstairs  in  the  court  room  on  their  return, 
and  a  deputy  sheriff  was  placed  with  them. 
On  that  night  the  jury  had  some  whisky,— 
one  a  pint  and  another  a  quart.  Nearly  all 
of  them  drank  of  this  whisky.  Some  of 
them  were  under  its  influence.  The  next 
morning,  being  Saturday  morning,  the  jury 
having  been  put  in  the  grand-jury  room,  on 
the  lower  floor  of  the  courthouse,  some  whis- 
ky was  passed  through  the  window  into  the 
room.  All  the  whisky  which  the  jury  drank 
waa  purchased  by  them.  There  was  no  alle- 
gation, proof,  or  evidence  that  there  was  any 
outside  Influence  brought  to  bear  upon  the 
jury,  or  that  there  was  any  improper  infia- 
ence,  and  no  other  misconduct  on  the  part  of 
the  juryi  except  as  above  stated.  The  jury 
returned  a  verdict  about  10  o'clock  Saturday 
morning."  The  motion  was  overmled,  and 
the  defendant  excepted,  and  appealed  from 
the  judgment  pronounced,  assigning  as  error 
the  refusal  of  his  honor  to  grant  a  new  trial 
on  account  of  the  misconduct  of  the  jury. 

Charles  F.  Warren,  for  appellant  The 
Attorney  General  and  W.  B.  Bodman,  for  the 
State. 

MONTGOMERY,  J.  The  question  for  de- 
termination Is,  do  the  findings  of  his  honor 
show  such  misconduct  on  the  part  of  the 
jury  as  to  vitiate  the  verdict  and  to  make 
it  in  law  no  verdict?  for  otherwise  the  ver- 
dict would  simply  be  erroneous,  and  there- 
fore under  the  final  control  of  the  judge  be- 
low as  to  his  discretion  in  granting  or  refus- 
ing a  new  trial.  The  answer  to  the  question 
depends  most  largely  upon  the  proper  con- 
struction of  the  words:  "Nearly  all  of  them 
drank  of  this  whisky.  Some  of  them  were 
under  its  infiuence."  We  think  the  fair,  rea- 
sonable, and  natural  meaning  of  these  wcnrds 
is  that  some  of  the  jurors  were  under  the  con- 
trolling power,  sway,  and  ascendency  of 
the  whisky  which  they  dranic  This  baing 
so,  they  were  in  a  condition  which  unfitted 
them  to  discuss  evidence,  and  to  properly  con- 
sider its  weight  and  the  effect  of  their  condn- 
sions.  They  were  on  this  account  not  good  and 
lawful  men,  as  the  law  required  them  to  be, 
and  therefore  their  verdict  was  null.  Tliere 
was  a  mistrial.  There  is  no  room  for  the  infer- 
ence that  these  jurors  might  have  been  un- 
der the  Influence  of  strong  drink  on  the  night 
before  they  delivered  their  verdict  on  tJi^ 
next  morning  at  10  o'clock,  and  have  been 
sober  at  and  before  that  hour.  The  findings 
of  fact  show  that  other  whUdcy  was  parsed 
tlirougb  a  window  to  the  jury  oq  that  very 
morning.  The  law  requires  that  jurors, 
while  in  the  discharge  of  their  duties,  shall 
be  temperate,  and  in  such  condition  of  mind 
as  to  enable  theni  to  discharge  those  duties 
honestly.  Intelligently,.  apd,fr^  from  the  In- 
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flaence  and  dominion  of  strong  drink.  No  ' 
prudent  man  would  be  willing  to  have  the 
facts  of  his  case  passed  upon  by  a  jury  some 
of  whom  were  nnder  the  influence  of  whisky. 
Our  Reports  contain  no  case  in  which  the 
fttctB  toand  on  motions  for  new  trials  for 
miscondnct  of  jurors  are  the  same,  in  words 
or  substance,  as  In  this  case,  and  we  do  not 
by  this  decision  overrule  or  modify  any  opin- 
ion heretofore  rendered  by  this  court  In  mat- 
ters of  this  nature.  In  some  of  the  states 
of  the  American  Union,  drinking  In  any  de- 
gree by  any  of  the  jurors  In  the  progress  of 
a  trial  Titiates  the  verdict  This  is  not  the 
role  In  North  Carolina.  In  the  case  of  State 
▼.  Sparrow,  7  N.  O.  487,  the  court  held  unani- 
mously "that  It  bad  been  settled  rightly  that 
taking  refreshments  vitiates  the  verdict  only 
In  those  cases  where  they  are  furnished  by 
the  party  for  whom  the  Twdlct  is  found." 
In  the  case  of  State  y.  Bailey.  100  N.  C.  528, 
0  S.  E.  372,  the  court  found  as  a  fact,  upon 
motion  for  a  new  trial  by  defendant,  "that 
after  the  retirement  of  the  jury  one  of  their 
number  took  a  flask  from  his  pocket,  and 
upon  his  invitation  four  drank  of  the  whisky 
it  contained;  none  of  the  jurors  were  in  any 
degree  under  the  Influence  of  the  liquor,  nor 
was  the  quantity  taken  sufiSclent  to  produce 
any  sensible  effects";  and  overruled  the  mo- 
tion, in  which  ruling  this  court  declared  there 
was  no  error.  In  the  case  of  State  v.  Mil- 
ter, 18  N.  C.  600,  the  prisoner  offered  to  prove, 
after  motion  for  new  trial  on  other  grounds 
had  been  made  and  denied,  that  while  a  ju- 
ror was  absent  from  the  body  of  the  jury 
be  visited  the  store  of  W.  3.  L.  to  get  a  drink 
of  spirits,  which  store  stands  at  the  distance 
of  120  yards  from  the  courthouse,  and  In 
view  of  It.  The  judge  refused  to  receive  this 
evidence,  but  this  court,  on  appeal,  discussed 
the  point,  though  sustaining  the  roling  of 
his  honor,  and  held  that  the  matters  at- 
tempted to  be  proved.  If  true,  did  not  entitle 
the  defMidant  to  a  new  trial.  Chief  Justice 
BufDn,  who  deUv««d  the  opinion  in  Miller's 
Case,  said,  howevw:  "Bnt  In  the  present 
case  there  is  no  suggestion  that  he  [the  jn- 
ror]  drank  to  the  slightest  degree  of  Intoxi- 
cation." He  said  further:  "I  do  not  dispute 
tliat  If  a  juror  drink  to  excess,  so  as  to  dis- 
qualify him  for  hla  office^  it  la  not  only  a 
misdemeanor,  bnt  it  ought  to  vitiate  the  ver^ 
diet  I  will  not  deny  that  such  a  case  ap- 
pearing in  the  record  could  be  acted  on  by 
a  court  of  errors."  As  we  liave  already 
■aid,  we  Iiave  no  reported  case  In  which  the 
use  of  strong  drink,  to  the  extent  found  In 
this  one,  has  been  made  to  appear.  All  the 
cases  reported  on  this  subject  are  easily  to  be 
distinguished  from  this.  We  are  of  the  opin- 
ion tiiat  his  honor  erred  in  refusing  the  mo- 
tion for  a  new  trial,  and  that  there  was  a 
mistrial  on  account  of  dlsqnallflcation  of  the 
Jnry,  becanse  some  of  them  were  nnder  the 
Influence  of  whisky  while  they  were  engaged 
In  making  up  their  verdict  The  defendant 
!■  therefore  entitled  to  a  new  trlaL 


(U6  N.  C.  »i 

SPHtriLL  V.  DAVENPORT  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  IS, 

1S95.) 

Balbs  oh  CoxitisBioir — Dtmr  or  Factob. 

1.  A  factor  who  receiveB,  with  general  in- 
itmctionB,  a  consignment  of  fish  for  sale,  may 
cause  them  to  be  Inspected  before  potting  them 
on  the  market,  bnt  must  exercise  ordinary  dili- 
(geace  as  to  the  time  and  manner  of  sale. 

2.  Where  a  factor  receives  a  peremptory  or- 
tSer  from  his  principal  to  sell  goods  consigned  t» 
him,  he  mast  sell  at  once,  or,  if  a  sale  cannot 
be  made,  inform  his  principal,  and  await  in- 
atnictions. 

3.  Where  a  principal  Instructed  his  factor 
to  "sell  fish  shipped  by  me.  *  *  *  Do  ■», 
please,  at  once," — an  advancement  to  the  factor 
is  not  a  condition  precedent  to  the  duty  of  sdl- 
ing,  in  the  absence  of  a  showing  that  the  prin- 
cipal was  insolvent,  or  that  the  &ctor  eonld  not 
have  collected  his  commission. 

Appeal  from  superior  court,  Chowan  conn- 
ty;   Graves,  Judge. 

Action  by  J.  W.  Spmlll  against  Davenport 
&  MmtIs.  From  a  judgment  for  plaintiff, 
defendants  appeal.     Affirmed. 

Battle  &  Mordecai  and  Pmden  &  Vann,  for 
appellants.  Spier  Whitaker,  J.  H.  Blonnt, 
and  W.  M.  Bond,  for  appellee. 

FAIROIiOTH,  O.  J.  The  summons  was  is- 
sued December  S,  1M2.  It  appears  from  the 
pleadings  that  In  May,  1892,  the  plalntifr 
shipped  from  Kdenton  to  the  defendants.  In 
Richmond,  Va.,  a  certain  quantity  of  fiah  bg 
barrels  and  kegs,  to  sell  in  that  market  on 
c(»nmlsslon.  The  action  is  for  damages  by 
reason  of  defendants'  failure  to  exercise  dna 
diligence  and  care  In  selling,  and  in  failure 
to  selL  Some  of  the  flah  had  been  sold,  and 
some  were  in  defendants'  hands,  when  the 
summons  Issued.  At  the  trial  the  plaintUt 
had  judgment,  and  the  defendants  appealed. 

The  only  exceptions  are  to  the  second,  fifth, 
and  sixth  sections  of  his  hiHior's  charge  to 
the  jury.  The  plaintiff  Introduced  evidence 
to  show  that  the  fish  were  good,  and  were 
No.  1,  and  that  the  defendants  were  negligent 
and  careless  in  iielllng  and  falling  to  seU. 
The  defendants  Introduced  evidence  to  show 
the  contrary  in  each  particular.  On  Jnne  8, 
1892,  the  plaintiff  wrote  to  defendants  as  fol- 
lows: "Please  sell  flish  shipped  by  me  some 
time  ago,  and  now  in  your  bands.  Do  sa, 
please,  at  once,  and  oblige,  yours,  truly. 
[Signed]  J.  W.  SpruIlL"  The  whole  evidence 
was  submitted  to  the  Jury,  and  his  honor 
charged:  "(1)  If  defendants  exercised  prop- 
er care  and  diligence  to  s^  the  fish  In  the 
condition  in  which  they  were  received,  they 
performed  their  duty.  The  burden  is  upon 
the  plaintiff  to  show  a  want  of  diligence,  of 
which  he  must  satisfy  the  Jury.  C9  That 
the  defendants  were  bound  to  sell  the  fish  at 
the  plaintiff  within  a  reasonable  time  after 
they  were  received,  and  for  the  best  markat 
prices  they  would  bring  In  the  Rldunond 
market;  and  after  the  plalntifTs  letter  oC 
Jnne  6,  1882,  It  was  the  duty  of  defendanta 
to  sell  at  once  for  the  best  markat  prtea. 
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•  •  •  p)  If,  however,  they  were  Instrnct- 
ecl  to  sell  at  once  by  the  plaintiff,  it  was  their 
duty  to  sell  as  soon  as  they  could  sell,  al- 
though they  may  have  thought  better  prices 
could  be  obtained  by  waiting.  (0)  As  to  the 
proper  care  and  handling  of  the  goods  In- 
trusted to  them  for  sale,  for  their  own  protec- 
tion in  business,  they  had  the  right  to  know 
the  quality  and  condition  of  the  goods  (the 
fish)  before  offering  them  tor  sale.  Although 
not  bound  by  law  to  have  the  flah  Inspected, 
they  had  the  right  to  do  so;  but,  in  having 
the  mspectlon  made,  It  was  their  duty  to  use 
every  reasonable  care,  such  as  men  of  or- 
dinary prudence  in  their  lines  of  business 
would  use  In  the  management  of  their  own 
goods,  their  own  fish;  but  they  did  not  have 
the  right  to  procure  a  careless  or  Incompetent 
inspector,  or  make  a  careless  Inspection,  and 
to  make  an  nntrue  report  of  the  condition  of 
the  fish;  and  If  they  employed  such  a  care- 
less or  incompetent  inspector,  and  he  made 
a  careless  and  untrue  report,  and  carelessly 
or  cormptly  made  a  wrong  classification  of 
the  plaintiff's  fish,  reporting  fish  as  second 
class  which  ought  to  have  been  reported  as 
'irst  class,  and  thereby  the  sale  of  the  plain- 
tiff's fish  was  Injured,  and  they  were  made 
unsalable,  the  defendants  would  be  liable 
for  such  damages  as  the  plaintiff  sustained 
thereby." 

The  defendants'  exceptions  to  sections  2  and 
5  are,  in  effect,  that  the  charge  in  said  sec- 
tions takes  no  account  of  the  state  of  ac- 
counts between  the  parties,  nor  of  the  de- 
fendants' interest  because  of  their  advance- 
ments; and,  to  section  6,  that  there  was  no 
evidence  of  the  Inspection  and  report  classi- 
fying some  of  the  fish  as  No.  2,  nor  of  care- 
lessness or  negligence  in  selling  or  not  sell- 
ing, on  the  part  of  the  defendants.  The  issue 
was  for  the  Jury,  nnder  proper  Instruction. 
The  defendants  examined  witnesses  to  show 
that  the  fish  were  not  in  good  condition,  and 
that  some  were  classed  No.  2  by  the  Inspect- 
or chosen  bj  tbem.    Tb*  plaintifl  testified 


that  the  goods  were  In  good  condition  when 
shipped,  and  Introduced  one  witness  who 
said  that  on  September  28,  1S92,  at  request 
of  plaintiff,  he  examined  some  of  the  fish, 
and  found  them  in  good  condition,  and  that 
he  told  defendants  they  were  No.  1,  and  that 
he  could  sell  them  to  a  Petereburg  broker. 
Plaintiff  also  introduced  two  witnesses  who 
testified  that  in  September,  after  the  fish  had 
been  inspected,  they  received  some  of  the 
fish  at  Suffolk,  Va.,  and  sold  and  used  some 
of  them,  and  that  they  were  in  good  condi- 
tion. We  think  there  was  evidence  on  both, 
sides  fit  to  go  to  the  Jury,  and  we  think  that 
plaintiff's  evidence,  by  strong  implicatlou, 
tended  to  show  undue  attention  on  the  part 
of  the  defaadants,  and  we  see  no  &croT  in  the 
charge  in  the  sections  to  which  exceptions 
were  filed.  When  the  fish  were  received  by 
defendants  for  sale  with  general  instruc- 
tions, it  was  proper  and  their  duty  to  ascer- 
tain the  condition  and  quality  of  the  goods 
before  putting  them  on  the  market  They 
were  also  invested  with  a  discretion  as  to 
the  time  and  manner  of  selling,  provided 
they  acted  in  good  faith  and  with  ordinary 
diligence.  The  defendant's  duty,  however, 
was  materially  changed  after  June  8,  1892, 
when  they  received  an  order  to  sell  "at  once." 
They  were  then  bound  to  sell  at  oace,  exercis- 
ing still  due  care  and  prudence  in  doing  so; 
and,  If  they  could  not  sell  on  any  terms,  it 
was  their  duty  to  report  that  fact  to  their 
principal,  and  receive  directions.  When  a 
factor  or  broker  has  received  express  Instruc- 
tions, he  must  puraue  those  instructions 
strictly,  and,  if  he  does  not,  he  is  responsible 
to  his  principal  In  damages  for  any  loss  aris- 
ing from  such  disobedience.  Russ.  Fact  (48 
Law  Lib.)  marg.  p.  18.  The  making  the  ad- 
vances was  not  a  condition  precedent  to  the 
duty  of  selling  under  the  Instruction,  June 
6,  1892.  Besides,  there  is  no  suggestion  that 
plaintiff  was  insolvent,  and  non  constat  that 
the  defendants  could  not  have  collected  any 
balance  due  then  on  their  account    Afilrmed. 


Mm  ov  Oasbb  nr  Voi.,  2a 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


